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Reports  of  CASES  in  CHANCERY  ARGUED  and 
DETERMINED  in  the  ROLLS  COURT  during 
the  time  of  the  Right  Honorable  Sir  JOHN 
ROMILLY,  Knight,  Master  of  the  Rolls.  1853, 
1854.  By  CHARLES  BEAVAN,  Esqr.,  M.A., 
Barrister-at-Law.     Vol.  XVIII.     1855. 

[1]     Lainson  v.  Lainson  (No.  1).     Nm.  22,  23,  Dec.  1,  1853. 

[S.  C.  affirmed  on  appeal,  5  De  G.  M.  &  G.  754 ;  43  E.  R.  1063  ;  3  Eq.  R.  43  ;  24  L. 
J.  Ch.  4G  ;  1  Jur.  (N.  S.)  49 ;  3  W.  R.  31.  See  Craven  v.  Brady,  1867,  L.  R.  4  Eq. 
213  ;  Jull  V.  Jacoks  1876,  3  Ch.  D.  710  ;  In  re  DaiL-e's  Tmsts,  1867,  4  Ch.  D.  212. 
Approved,  Ajudhia  linksh  v.  Mussainut  Ruhnin  Kuar,  1883,  L.  R.  11  Ind.  App.  1. 
See  In  re  Stephensm,  1885,  54  L.  J.  Ch.  930 ;  In  re  Tmvnsend's  Estate,  1886,  34  Ch. 
D.  357.] 

A  testator  devised  an  estate  to  A.  for  life,  and  from  "and  immediately  after  his 
decease  "  to  B.  in  tail.  By  a  codicil,  he  revoked  the  devise  to  A.,  and  in  lieu  gave 
him  an  annuity.  Held,  that  there  was  no  intestacy  as  to  A.'s  life-estate,  so  as  to 
entitle  A.  (the  heir)  to  take  it  as  undisposed  of,  but  that  B.'s  estate  was 
accelerated. 

The  testator  devised  his  freehold  estates  to  three  trustees,  upon  trust  to  pay 
certain  aniuiities  to  his  wife  for  life,  and  to  his  son  John  until  he  should  attain  thirty  ; 
"  and  from  and  after  such  time  as  his  son  should  have  attained  his  age  of  thirty  years, 
or  should  have  died  under  that  age,  upon  further  trust "  to  pay  the  rents  "  to  his  son 
John  Lainson,  for  and  during  the  term  of  his  natural  life,  in  case  he  should  attain  the 
said  age  of  thirty  years.  And  from  and  immediately  after  his  decease,  whether  he  should 
or  should  not  live  to  attain  the  ago  of  thirty  years,  to  stand  seised  of  and  interested 
in  all  his  said  freehold  estates,  in  trust  for  the  first  and  every  other  son  of  his  said 
son  John  Lainson,"  successively  in  tail,  with  divers  remainders  over,  and  with  an 
ultimate  remainder  to  the  testator's  own  right  heirs.  The  residuary  personal  estate 
was  bequeathed  on  trust  to  [2]  invest  on  freeholds,  or  leaseholds  which  were  to  be 
held  upon  the  same  trusts  as  the  freeholds. 

The  testator's  son  married  in  May  1844,  on  which  occasion  the  testator  entered 
into  a  bond  for  his  benefit. 

On  the  12th  of  June  1844  the  testator  made  a  third  codicil  to  his  will,  whereby, 
after  reciting  his  will,  the  marriage  of  his  son,  and  the  provisions  then  made,  he 
revoked  the  trusts  for  paying  John  Lainson  the  rents  of  his  freehold  and  leasehold 
estates  during  his  life,  from  and  after  he  should  have  attained  the  age  of  thirty  years, 
and  in  lieu  and  instead  of,  and  in  substitution  for  such  provisions,  he  directed  his 
trustees  to  pay  him  an  additional  annuity.  But  he  retained  to  his  son  the  same 
powers  of  charging  the  estate  with  portions  for  his  younger  children,  and  jointure  for 
his  wife,  which  he  might  execute  as  if  he  had  been  entitled  to  the  rents  for  life  ;  and 
the  testator  declared  that  his  trustees  might  exercise  the  powers  of  leasing,  sale  and 
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exchange,  given  to  them  by  the  will,  without  his  son's  consent,  and  "as  if  he  had 
departed  this  life." 

The  testiitor  died  three  days  afterwards  (15th  June  1844),  and  John  Lainson 
subseiiuently  had  a  son  Arthur,  born  in  184").  John  Lainson  attained  thirty  in  1846, 
and  the  tjnestion  now  w;w,  whether  the  revocation  by  the  codicil  of  the  life-estate  to 
John  Lainson  created  ino  tanto  an  intestacy  as  to  his  life-estate,  and  enured  to  his 
benefit  as  heir  at  law,  or  whether  the  suljsequent  estate  to  Arthur  Lainson  became, 
bv  the  revocation  of  the  prior  life-estate,  accelerated  \ 

Mr.  Willcock  and  Mr.  Messiter,  for  the  Plaintifls,  the  trustees  and  executors. 

[3]  Mr.  C.  P.  Cooper  and  Mr.  Gieeue,  for  John  Lainson,  the  testator's  heir  at  law. 
The  gift  to  the  issue  of  John  Lainson  is  onl}'  to  take  effect  "from  and  immediately 
after  his  (John  Lainson's)  death."  The  consequence  is  that  until  that  event  happens, 
the  rents  are  undisposed  of,  and  "  whatever  is  not  given  to  some  devisee,  goes  to 
the  heir  at  law."  Fikh  v.  U'rber  (G  Hare,  145),  TregonweU  v.  Sydenham  (3  Dow.  H. 
Lds.  Cas.  206).  The  latter  case  decides  distinctly  that  there  is  no  acceleration  of  the 
estate  of  the  issue  in  tail.  There  the  testator  devised  estates  in  Dulvcrton  to  trustees 
for  sixty  years,  to  raise  two  sums  amounting  together  to  £20,000  for  the  purchase  of 
lands,  to  be  limited  to  uses  held  to  be  partially  too  remote  ;  "and  after  the  said  two 
Slum,  amounting  to  £20,000  and  expenses,  should  he  raised,"  the  testator  devised  these 
estates  to  persons  who  had  died,  with  remainder  to  the  Plaintiff  John  Sydenham  for 
life,  Ifcc.  The  existing  trusts  of  the  lands  to  be  purchased  being  too  remote,  the 
House  of  Lords  held,  that  John  Sydenham  took  nothing  until  the  two  charges  had 
been  raised,  and  that  the  heir  at  law  was  entitled  to  the  estates  to  be  purchased  with 
these  charges  as  undisposed  of.  The  present  case  is  distinguishable  from  the  instance 
of  "a  series  of  consecutive  limitations"  referred  to  b}'  Jarman  on  Wills  (vol.  1,  p. 
515),  for  here  the  thing  devised  was  minus  the  life-estate  of  John  Lainson,  and  was 
not  a  parcelling  out  of  the  whole  fee-simple  between  parties  successively  for  life,  with 
the  remainder  to  others.     They  also  cited  Carrick  v.  Errin<jton  (2  P.  Wms.  361). 

Mr.  R.  Palmer,  for  the  widow,  who  was  interested  in  the  undisposed-of  personal 
estate. 

Mr.  Roupell  and  Mr.  Murray,  for  the  next  of  kin. 

Mr.  A.  Smith,  for  trustees. 

[4]  Mr.  Lloyd  and  Mr.  Speed,  for  Arthur  Lainson.  First,  the  life-estate  to  John 
Lainson  being  revoked,  the  subsequent  estate  of  his  son  is  accelerated.  The  case  is 
decided  by  the  oldest  authority.  Thus  it  is  said,  "  If  a  man  sei.sed  of  land  devise  it 
to  a  monk  for  life,  with  remainder  to  a  stranger  in  fee,  and  the  devisor  dies,  the 
monk  being  alive,  in  this  case  the  remainder  shall  take  effect  presently,  because  the 
monk  took  nothing  by  the  devise;"  Perkins  (sect.  567).  In  Fuller  \.  Fuller  (Cro. 
Eliz.  422),  there  was  a  devise  to  Richard  and  his  heirs  of  his  body,  "and  after  his 
death  without  issue  "  to  Edward.  Richard  predeceased  the  testator,  leaving  issue ; 
and  one  question  was,  whether  the  testator's  heir  should  have  the  estate  while  any 
issue  of  the  body  of  Richard  were  living,  or  whether  Edward  should  enter  present!)', 
it  not  having  been  limited  to  him  until  the  death  of  Richard  without  issue  ;  and  it 
was  agreed  by  the  whole  Court  that  Edward  should  have  it  presently.  Again,  in 
Sidnty  v.  Shelley  (19  Ves.  352),  an  estate  was  devised  to  trustees  for  ninety-nine  years, 
upon  the  trusts  after  expressed,  "  and  from  and  after  the  expiration  or  other  sooner 
determination  of  the  said  term "  to  parties  in  strict  settlement.  No  trusts  having 
been  expressed,  it  was  held  that  the  term  attended  the  inheritance,  and  that  it  did 
not  belong  to  the  heir,  as  excepted  from  the  devise.  The  .same  doctrine  is  stated  in 
Sheppard's  Touchstone  (p.  435),  and  1  Jarman  on  Wills  (p.  513,  note  (f.)),  who 
oliserves  that  "  the  principle  of  the  cases  would  undoubtedly  apply  to  the  case  of  a 
devise  of  a  life-estate  being  revoked  by  the  testator."  He  observes  that  "  the  doctrine 
evidently  proceeds  upon  the  supposition,  that,  though  the  ulterior  devise  is,  in  terms, 
not  to  take  effect  in  possession  until  the  decease  of  the  prior  devisees  if  tenant  for  life, 
or  his  decease  [5]  without  issue  if  tenant  in  tail,  yet  that  in  point  of  fact  it  is  to  be 
read  as  a  limitation  of  a  remainder,  to  take  effect  in  every  event  which  removes  the 
prior  estate  out  of  the  way."  The  limitations  here  are,  therefore,  to  be  read  as  to 
A.  for  life,  and  subject  thereto  to  B. 

Secondly,  there  is  upon  the  face  of  the  codicil  an  evident  intention  that  the 
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subsequent  limitation  should  take  effect  immediately,  as  if  John  Lainson  were  dead, 
for  the  testator  declares  his  trustees  may  exercise  the  powers  of  leasing,  sale  and 
exchange,  without  his  consent,  and  "  as  if  my  said  son  had  departed  this  life." 

Mr.  Follett  and  Mr.  Kinglake,  for  other  parties. 

Mr.  Greene,  in  reply.  The  earlier  authorities  are  favourable  to  acceleration,  but 
modern  decisions  tend  the  opposite  way.  This  is  not  the  case  of  a  devise  to  A.  for 
life,  "  with  remainder,"  or  "  subject  thereto,"  or  "  from  and  after  the  determination  of 
A.'s  estate,"  to  B.,  but  the  gift  to  Arthur  is  limited  and  circumscribed,  and  is  only 
to  take  efl'ect  "  from  and  immediately  after  the  decease  "  of  his  father.  The  life- 
estate  is  removed  out  of  the  will  altogether,  and  there  is,  therefore,  no  devise  whatever 
of  the  beneficial  interest  until  after  the  death  of  John  Lainson.  John  Lainson,  it  is 
true,  is  to  be  treated  as  dead  for  some  purposes,  but  he  is  considered  alive  for  others, 
as  for  executing  powers  of  jointuring  and  charging  portions. 

Lord  Carringloii  v.  Paijne  (5  Ves.  40-t),  Roach  v.  Haynes  (6  Ves.  153  ;  8  Ves.  584), 
I'mh'i/  V.  Lungiuoiihy  (3  B.  P.  C.  359),  were  also  cited. 

[6]  Jhr.  1.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  arose 
upon  the  construction  of  the  third  codicil  of  the  will  of  Alderman  Lainson.  It  may 
be  shortly  stated  to  this  eftect.  The  testator  by  his  will  gave  his  real  and  personal 
estate  to  trustees,  and  directed  them,  subject  to  certain  payments  thereout,  to  pay 
the  rents  to  his  son  John  Lainson  for  life  ;  and  from  and  after  the  decease  of  his  son, 
he  gave  the  estate  to  his  first  and  other  sons  in  tail  male. 

By  a  third  codicil,  the  testator  revoked  the  bequest  in  favour  of  his  son,  and  in 
lieu  of  it  he  gave  him  an  annuity,  but  he  did  not,  by  that  or  any  other  codicil,  dispose 
of  the  rents  of  the  estate  during  the  life  of  John  Lainson  his  son. 

The  question  is,  whether  this  creates  an  intestacy,  or  an  acceleration  of  the  estate 
to  the  son  of  John  Lainson  ;  and  I  am  of  opinion  that  it  is  an  acceleration  of  the 
estate  to  the  son,  and  not  an  intestacy.  I  have  looked  carefully  at  the  authorities, 
and  I  am  unable  to  distinguish  the  case  where  a  person  gives  an  estate  to  another, 
and  that  fails,  from  the  case  where  the  testator  himself  directs  that  it  shall  fail ;  and 
although  the  expression  used  is,  that  the  estate  to  the  son  of  John  Lainson  is  only  to 
take  effect  "  from  and  after  John  Lainson's  decease,"  I  am  of  opinion  that  the  meaning 
is,  "from  and  after  the  determination  of  his  estate  by  death  or  otherwise."  In 
deciding  thus,  I  fulfil  the  intention  of  the  testator.  It  is  expressly  stated  on  the  will, 
that  the  testator  did  not  intend  the  son  to  take  the  estate  in  addition  to  the  annuity 
(which  he  would  do  if  I  were  to  hold  there  was  an  intestacy),  but  in  lieu  of  it.  The 
result  is  that  I  must  make  a  declaration  that  there  is  an  acceleration  of  the  estate  to 
the  eldest  son  of  John  Lainson. 

Note.— Affirmed  by  the  Lords  Justices,  10  Nov.  185-4.     [5  De  G.  M.  &  G.  754.] 

[7]    Lainson  v.  Lainson  (No.  2).     Xov.  22,  23,  1853. 
[S.  G.  17  Jur.  1044.] 

Upon  a  bond  with  a  penalty  for  securing  an  annuity  :  Held,  that  interest  was  not 
payalile  on  the  arrears,  except  from  the  date  of  the  decree,  as  directed  by  the 
General  Orders. 

A  creditor  is  not  entitled,  under  the  46th  General  Order  of  August  1841,  to  interest 
"  from  the  date  of  the  decree,"  on  a  debt  which  accrues  due  subsequently. 

The  testator,  on  the  marriage  of  his  son,  executed  a  bond  to  two  trustees,  dated 
the  28th  of  May  1844,  in  the  penal  sum  of  £10,000,  with  a  condition  for  making  it 
void  on  payment  by  bini,  his  heirs,  &c.,  to  the  trustees  of  an  annuity  of  £300, 
during  the  life  of  John  Lainson.  This  annuity  was  to  be  held  by  them  in  trust 
for  John  Lain.son. 

The  testator  died  in  1844,  and  his  executors  paid  the  annuity  down  to  the  28th 
of  May  1847.  The  bill  was  filed  on  the  4th  of  May  1847,  and  the  decree  made  on 
the  19th  of  April  1848. 
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The  Master,  in  lcS53,  found  that  £1601  was  duo  for  arrears  of  this  annuity,  l)ut 
he  disallowed  the  claim  of  the  trustees  for  interest  on  the  arrears.  Exceptions  were 
taken  to  this  report,  on  the  ground  of  the  disallowance  of  interest. 

Mr.  Teed  and  Mr.  Hodgson,  in  support  of  the  e.vceptions : — 

1st.  The  annuity  was  granted  for  the  maintenance  of  the  son,  and  therefore 
carries  interest;  .\cwman  v.  AuJing  (3  Atk.  579)  ;  Litton  v.  Litton  (1  P.  Wms.  541). 

2dly.  It  was  secured  by  a  penal  sum,  and  on  the  first  default,  an  action  might 
have  been  brought  for  the  [8]  £10,000,  and  even  a  Court  of  law  would  only  have 
relieved  the  executors  from  the  penalty  of  the  bond,  upon  full  payment  of  the 
arrears,  together  with  interest  and  costs.  Since  Booth  v.  Lei/ri:<li'r  (I  Keen,  265;  3 
My.  &  Cr.  459  ;  and  see  1  C.  P.  C.  246)  was  decided,  an  alteration  has  taken  place  in 
the  law  as  to  interest,  and  now  by  the  1  &  2  Vict.  c.  110,  s.  17,  judgment  debts 
carry  interest,  and  by  the  18th  section  decrees  of  this  Court  are  to  have  the  same 
efTect  as  judgments  at  law,  and  a  decree  in  an  administration  suit  operates  as  a 
judgment  in  favour  of  all  the  creditors;  Lanjan  v.  Bowen  (1  Sch.  &  Lef.  296),  and 
Drewry  on  Injunctions  (p.  108). 

3dly.  The  decree  in  this  cause  prevented  the  annuitant  from  taking  proceedings 
at  law  to  recover  the  arrears,  and  he  ought  not  to  be  prejudiced  in  his  legal  I'ights, 
or  held  in  equity  to  be  entitled  to  less  than  he  would  have  recovered  at  law ;  Morgan 
V.  Moi-fian  (2  Dick.  643);  Pultenei/  v.  JFarren  (6  Ves.  73);  O'Dmel  v.  Browne  (1  Ball 
&  B.  262). 

"  If  the  annuitant  is  delayed  in  his  proceedings  at  law,  by  interposition  of  this 
Court,  at  the  instance  of  the  debtor,"  this  Court  will  allow  interest  on  the  arrears  ; 
Booth  V.  L'ya:4,'r  (1  Keen,  265  ;  3  My.  ^-  Cr.  459  ;  and  see  1  C.  P.  C.  246).  Besides 
this,  the  estate  has  been  improving  pending  the  suit,  and  the  creditors,  and  not  the 
debtors,  ought  to  have  the  benefit  of  the  accumulations  ;  Hijile  v.  Price  (8  Sim.  578). 

The  Master  of  the  Rolls.  The  General  Orders  would  give  interest  from  the 
decree. 

They  also  cited  Daij  v.  Croft  (MSS.  February  1843),  where  interest  had  [9]  been 
given  on  the  arrears  of  annuities  bequeathed  by  the  testator's  will  ;  and  they 
commented  on  Taylor  v.  Taijlor  (8  Hare,  120) ;  Marti/n  v.  Blakr  (3  Dr.  &  War.  125). 

Mr.  Willcock  and  Mr.  Speed,  for  the  Plaintiff,  contrii.  It  has  been  distinctly 
settled  that  interest  is  not  payable  on  arrears  of  an  annuity  ;  Buoth  v.  Leijctder 
(1  Keen,  247  ;  3  Myl.  !k  C.  459).  The  first  ground  relied  on  by  the  exception  is 
determined  by  TfW  v.  Earl  of  U'interton  (1  Ves.  jun.  451)  ;  the  second  by  Booth  v. 
Lfi/ri'd/r,  where  there  was  a  penal  sum,  a  warrant  of  attorney  and  judgment.  Thirdly, 
the  annuitant  has  never  been  restrained  from  proceeding  at  law,  and  a  jury  would 
have  had  to  exercise  a  discretion  as  to  allowing  interest ;  3  A-  4  Will.  4,  c.  42,  s.  28. 
They  cited  Jenkins  v.  Briaiit  (16  Sim.  272). 

Mr.  R.  Palmer,  Mr.  Eoupell  and  Mr.  Murray,  for  the  next  of  kin,  relied  on  Gaunt 
V.  Tar/lor  (3  Myl.  &  K.  302),  and  Hohhowte  v.  Bland  (V.-C.  Kindersley,  Michaelmas 
terra  1853),  which  they  said  was  directly  in  point. 

Mr.  Teed,  in  reply.  In  Booth  v.  Leijceder,  the  party  claiming  interest  was  Plaintiff, 
but  here  he  has  been  brought  adversely  into  this  Court,  and  it  would  have  been 
improper  for  him  to  take  proceedings  at  law  to  enforce  his  rights  pending  the  suit. 
If  he  had  done  so,  he  would  have  been  instantly  stopped  by  injunction. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  the  circumstances  of 
this  case  do  not  render  it  an  exception  to  the  general  rule,  which  is  that  inter-[10]- 
est  is  not  payable  upon  the  arrears  of  annuities.  In  fact,  the  case  is  governed  by 
Booth  V.  Leijcester,  which  has  been  followed  by  subsequent  cases,  and  this  will  at  once 
dispose  of  the  exceptions. 

It  appears  to  me,  however,  that  this  being  a  case  within  the  46th  Order  of  August 
1841  (Ord.  Can.  177),  the  Court  will,  at  the  proper  time,  give  interest,  from  the  date 
of  the  decree,  as  to  so  much  of  the  arrears  as  was  then  due,  but  as  to  the  rest,  interest 
must  be  calculated  from  the  respective  times  at  which  the  payments  accrued  due 
respectively.  In  the  same  way,  if  a  testator's  estate  became  liable  for  a  breach  of 
covenant,  after  the  date  of  the  decree,  interest  under  the  General  Order  ought  to  be 
calculated  from  the  time  the  debt  became  due,  and  not  from  the  date  of  the  decree. 

The  Master  has  found  that  £1601  is  due  for  arrears.     I  am  of  opinion  that  when 
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3-011  come  to  cany  the  decree  into  effect,  the  annuitant  will  be  entitled  to  interest  from 
April  1848,  on  the  arrears  at  that  time,  and  to  interest  on  the  subsequent  arrears 
from  the  time  they  respectively  became  due,  after  the  rate  mentioned  in  the  order, 
which  is  £i  per  cent. 

This  was  a  proper  case  to  bring  before  the  Court ;  and  though  I  give  no  costs 
against  the  exceptant,  I  must  make  the  costs  of  the  parties  opposing  the  exceptions 
costs  in  the  cause. 


[11]     Harryman  i:  Collins.     Dir.  16,  1853;  Jan.  19,  1854. 
[S.  C.  18  Jur.  501.] 

A.  B.  was  the  first  mortgagee  of  Blackacre,  and  C.  D.  was  the  first  mortgagee  of 
Whitacre  and  the  second  mortgagee  of  Blackacre.  A.  B.  and  C.  D.  demised  both 
properties  together,  reserving  the  whole  rent  to  A.  B.  The  parties  did  not  seem 
to  have  observed  the  distinction  between  their  rights  in  respect  of  the  two  pro- 
perties. The  Court  relieved  C.  D.  from  the  mistake,  by  ordering  A.  B.  to  pay  him 
an  apportionment  of  the  whole  rent  in  respect  of  Whitacre. 

In  1841  A.  mortgaged  a  wharf  to  B.,  and  covenanted  to  lay  out  the  insurance  money 
in  rebuilding  the  premises.  A  fire  occurred  in  1844,  and  A.,  having  in  1845  pur- 
chased an  adjoining  slip  of  land,  laid  out  the  money  in  building,  partly  on  both 
parcels.  In  1846  A.  mortgaged  the  slip  to  C.  who  had  notice  of  the  first  mortgage. 
The  claim  of  B.  to  have  the  benefit  of  the  expenditure  of  the  insurance  money  on 
the  slip  was  rejected  by  the  Court. 

In  January  1841  the  Defendant,  Burgess,  mortgaged  a  wharf  and  premises  at 
Gravesend,  fronting  the  Thames  (which  was  accurately  described  as  to  measurement 
and  abuttals),  to  the  Defendants  Collins,(l)  in  fee,  to  secure  £5779,  and  Burgess 
thereby  covenanted  to  insure  the  premises  to  the  amount  of  the  mortgage  money  ; 
and  agreed  that  in  case  of  fire,  all  monies  received  on  the  policies  of  insurance  should 
be  laid  out  in  rebuilding  and  repairing  the  premises  burnt,  or,  at  the  option  of  the 
mortgagees,  be  applied  in  discharge  of  the  monies  then  due  on  the  mortgage  security. 
This  insurance  was  accordingly  effected.  In  June  1844  the  buildings  were  destroyed 
or  injured  by  fire,  but  the  extent  of  the  damage  did  not  appear.  The  insurance  office 
at  first  proposed  to  reinstate  the  buildings  and  premises  themselves,  and  for  that 
purpose  brought  materials  to  a  considerable  amount  on  the  ground,  but  they  after- 
wards made  an  arrangement  to  leave  the  materials  and  pay  a  sum  of  £400  in  lieu  of 
reinstating  the  premises,  and  Burgess  then  agreed  with  Collins  to  rebuild  or  restore 
them  himself.  The  dates  of  these  several  transactions,  however,  did  not  appear ;  but 
it  appeared  probable  that  the  premises  must  have  been  rebuilt  or  restored  prior  to 
November  1846. 

[12]  On  the  1 1th  of  January  1845  Matthews,  the  owner  of  a  narrow  strip  of  land, 
extending  along  the  whole  of  the  west  side  of  the  wharf,  sold  and  conveyed  it  to 
Burgess,  in  fee,  and  the  new  premises  as  rebuilt  or  restored  bv  him,  consisting  of  a 
dwelling-house,  a  counting-house,  and  two  warehouses  on  the  wharf,  were  extended 
over  this  strip  of  ground,  in  such  a  manner  that  the  part  of  the  houses  and  buildings 
•erected  on  the  old  site  could  not  be  occupied  or  enjoyed  separately  from  that  erected 
on  the  strip. 

By  an  indenture,  dated  13th  of  November  1846,  which  recited  the  mortgage  of 
January  1841,  and  the  conveyance  of  11th  of  January  1845,  Burgess  mortgaged  to 
the  Plaintiflf  Harryman  and  Doggett  (since  deceased)  both  the  wharf,  &c.,  and  the 
slip  of  land,  &c.,  together  with  the  messuage  or  tenement,  warehouses  and  other 
buildings  thereon  erected,  to  secure  £3500.  This  deed  consequently  created  a  second 
mortgage  on  the  property  mortgaged  to  Collins,  and  a  first  mortgage  on  the  property 
purchased  from  Matthews. 

In  Ma}'  1849  a  proposal  was  made  to  demise  the  whole  of  this  wharf,  including 

(1)  Unnecessary  names  have  been  purposely  omitted. 


6  HARRYMAN    V.    COLLINS  18  BEAV.  IS. 

the  portion  purchased  from  Matthews,  to  three  persons,  for  twenty-one  years,  from 
liady  Day  1849,  at  a  rent  of  £140.  This  was  accordingly  done,  and  to  give  the 
lessees  an  ettectual  lease,  by  indenture  of  demise,  dated  the  1st  of  May  1849,  Collins, 
with  the  consent  and  approbation  of  Burgess  and  Harryman,  demised  to  the  lessees 
the  ground  and  wharf,  and  the  houses  and  buildings  erected  thereon  (which  included 
the  property  mortgaged  in  January  1841  to  Collins,  and  also  the  portion  or  slip  pur- 
chased of  ^Iatthews),  for  a  term  of  twenty -one  years,  at  a  rent  of  £140,  reserved  and 
made  payable  to  Collins  alone.  This  lease  contained  the  usual  covenants,  and  [13] 
including  a  covenant  by  all  the  parties  (other  than  the  lessees)  for  quiet  enjoyment 
by  the  lessees. 

There  was  nothing  in  the  evidence  to  shew  that  at  the  time  when  this  lease  was 
executed  any  one  of  the  parties  to  it  was  aware  of,  or  had  present  to  his  mind,  the 
distinction  which  existed  between  the  land  mortgaged  to  Collins,  and  the  strip  pur- 
cliascd  from  Matthews  and  mortgaged  to  the  Plaintitt",  Harryman.  The  distinction 
having  been  afterwards  discovered,  the  Plaintift',  as  first  mortgagee  of  the  strip  of 
land,  &c.,  filed  his  bill  in  May  18.53,  for  an  apportionment  of  the  rent  reserved  to 
Collins  by  the  lease  of  1849,  and  for  the  payment  of  the  part  of  the  rent  due  to  him 
in  respect  of  the  portion  of  the  premises  mortgaged  to  him,  and  he  prayed  a  declara- 
tion that  Collins  might  be  declared  a  trustee  for  him  ;  and  for  an  account  of  the  past 
rents  properly  attributable  thereto.  The  Defendant  Collins,  by  his  answer,  stated 
that,  in  June  1852,  he,  for  the  first  time,  discovered  that  the  buildings  had  been 
e.xtended  over  this  strip  of  ground  purchased  from  Matthews  ;  but  he  alleged  that  the 
Plaintift'  and  Doggett  had  express  or  implied  notice  of  the  fact,  and  he  submitted  that 
Burgess,  by  erecting  the  buildings  as  he  had  done,  made  the  entirety  of  the  property 
subject,  in  equity,  to  his  mortgage  debt,  of  which  equity  the  Plaintift',  at  the  time  he 
took  his  mortgage  security,  had  notice  ;  and  that,  at  all  events,  by  executing  the  lease 
in  the  above  form  and  under  the  before-mentioned  circumstances,  he  had  precluded 
him.self  from  questioning  the  Defendant's  title. 

Burgess's  wife,  by  her  attidavit,  stated  that  Doggett  was  with  Burgess  at  Dover 
at  the  time  of  the  fire,  and  during  the  month  following;  that  he  was  an  intimate 
friend,  and  was  consulted,  and  gave  His  advice  as  to  the  mode  of  rebuilding  the 
premises  ;  and  that  she  had  no  [14]  doubt  he  was  familiar  with  all  the  circumstances 
connected  with  the  fire  and  subsequent  arrangements,  and  that  they  formed  the 
subject  of  daily  conversation  ;  that  in  September  1844  Doggett  accompanied  her 
husband  to  Gravesend,  for  the  purpose  of  looking  over  the  premises  injured  by  the 
lire,  and  that  he  advised  the  erection  of  an  arch  in  the  new  buildings,  sutficiently  high 
to  admit  a  load  of  hops  to  go  into  the  wharf.  She  also  stated  that  the  Plaintift" 
informed  her,  sometime  before  the  filing  of  the  bill,  that  he  was  aware  of  the  purchase 
of  the  strip  of  land  at  the  time  it  was  made  ;  and  both  Collins  and  Mrs.  Burgess 
alleged  that  the  Plaintiff  knew  of  the  insurance  and  destruction  of  the  premises.  The 
Plaintift',  by  his  attidavit,  stated  that  he  had  never  heard  of  the  insurance  or  of  the 
fire,  or  of  the  claim  of  the  Defendants  on  the  strip  of  ground,  till  he  saw  the  answer 
put  in  by  them. 

Mr.  Roupell  and  Mr.  AV.  W.  Cooper,  for  the  Plaintiff,  contended  that  he  was 
entitled  to  an  apportionment  of  the  rent;  Par/t't  v.  Gee  (Ambl.  198;  9  Mod.  482: 
3  Swanst.  694).  And  that  the  reservation  to  Collins,  his  executors,  &c.,  of  the  rent 
of  the  whole  premises  demised,  did  not  deprive  the  Plaintiff  of  the  right  to  ai> 
apportionment,  for  the  reddeiidiiin  would  enure  for  the  benefit  of  the  parties  entitled  ; 
UiiitUick'f  ease  (8  Co.  69  b.).  They  said  that  the  Plaintiff,  no  doubt,  had  joined  in 
the  lease,  but  that  this  would  not  operate  to  his  prejudice,  inasmuch  as  he  had  done 
so  from  a  mistake  in  fact,  and  it  was  the  practice  of  this  Court  to  grant  relief  in  case 
of  accident  and  mistake  ;  Clarke  v.  Ymije  (.5  Beav.  523). 

Mr.  R.  Palmer  and  Mr.  C.  T.  Simpson,  for  Collins,  contended,  first,  that  on  the 
principle  of  Litptm  v.  Ifhite  (15  Ves.  432),  the  Defendants  were  entitled  to  the  benefit 
[15]  of  the  additional  slip  of  ground,  though  not  included  in  his  mortgage,  for  the 
mortgagor,  to  whom  the  slip  of  ground  belonged,  at  the  time  the  buildings  were 
erected,  had  so  confused  the  two  properties  as  to  render  them  inseparable,  and  must 
be  taken  to  have  united  them.  Secondly,  that  the  Plaintiff",  having  deliberately 
executed  the  lease  by  which  the  whole  rent  was  reserved  to  Collins,  was  estopped 
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from  disputing  it,  and  must  be  taken  to  have  sanctioned  and  concurred  in  the 
arrangement.  Thirdly,  that  the  Plaintili',  who  had  express  notice  of  the  obhgations 
of  Burgess  to  lay  out  the  insurance  money  in  rebuilding  on  the  mortgaged  premises, 
having  stood  by  and  allowed  the  money  to  be  laid  out,  contrary  to  the  covenant,  on 
the  adjoining  slip  of  land,  he  could  not  now  be  allowed  to  set  up  any  claim  to  it ;  and 
that  therefore  the  Plaintiff  was  bound  by  acquiescence  ;  East  India  Cmnpani/  v. 
Vincent  (2  Atk.  83) ;  Short  v.  Tai/lor  (cited  in  2  Eq.  Ca.  Abr.  522) ;  liochdale  Canal 
Company  v.  King  (2  Sim.  (N.  C),  78) ;  Speer  v.  Crau'tcr  (2  Meriv.  410). 

Mr.  Roupell,  in  reply.  If  anybody  stood  by  and  acquiesced,  it  was  Collins,  and 
not  the  Plaintiff',  who  at  the  time  had  no  interest  in  the  property. 

The  Master  of  the  Rolls  reserved  his  judgment. 

Jan.  19.  The  Master  of  the  Rolls  [Sir  John  Romilly]  (after  stating  the 
circumstances  of  the  case,  proceeded  in  these  terms) :  I  have  not  been  able  clearly 
to  make  out  when  the  premises  were  rebuilt,  and  the  date  of  the  payment  by 
the  insurance  company  is  not  mentioned,  and  all  is  left  extremely  vague  and 
uncertain. 

[16]  Mrs.  Burgess  states  that,  in  September  1844,  Doggett  accompanied  her 
husband  for  the  purpose  of  looking  over  the  premises  injured  by  the  fire,  and  that 
he  gave  advice  as  to  the  form  and  size  of  an  arch  necessary  to  be  erected.  It  is 
obvious  that  this  must  have  been  previous  to  the  erection  of  the  buildings  on  the 
slip  of  land  purchased  from  Matthews,  as  Burgess  did  not  become  the  owner  of  this 
slip  until  the  month  of  January  1845.  It  seems  probable,  also,  from  the  evidence, 
that  the  buildings  must  have  been  erected  prior  to  November  1846,  the  date  of  the 
Plaintifl''s  mortgage.  Still,  however,  this  is  left  in  doubt,  and  the  Court  must  deal 
with  the  evidence  as  it  best  can,  always  bearing  in  mind  upon  whom  the  burden  of 
this  proof  lies. 

The  defence  is,  first,  that  the  Plaintift'  sanctioned  and  concurred  in  the  lease,  and 
that  he  cannot  now  dispute  it,  or  alter  that  portion  of  it  which  makes  the  rents  pay- 
able to  Collins.  This  objection  does  not  appear  to  me  to  be  of  much  weight.  If  a 
second  mortgagee  confirms  a  lease  by  a  first  mortgagee,  and  the  indenture  of  lease, 
by  mistake,  include  and  demise  property  not  included  in  the  mortgage  to  the  first 
mortgagee,  he  cannot  claim  the  benefit  of  that  error,  or  reasonably  contend  that  the 
real  owner  is,  by  means  of  it,  to  be  deprived  of  his  property  ;  and  accordingly  this 
argument,  although  put  forward  in  the  answer,  was  not  very  strongly  insisted  upon 
at  the  Bar.  In  the  absence  of  fraud,  and  assuming  the  matter  to  have  been  a  mere 
error,  I  apprehend  there  could  be  no  question,  but  that  the  owner  of  the  property 
erroneously  included  would  be  entitled  to  receive  the  rent  properly  arising  from  it, 
notwithstanding  that  he  had,  in  respect  of  his  interest  in  the  other  property, 
concurred  in  and  approved  and  executed  the  indenture  of  lease.  It  is  a  mistake  of 
fact,  remediable  in  this  Court,  although  by  reason  of  the  covenant  [17]  entered  into 
by  all  parties  for  quiet  enjoyment  by  the  lessees,  their  possession  of  the  property 
demised  could  not  be  afiected,  either  here  or  at  law. 

The  second  ground,  which  is  put  forward  as  the  defence  of  the  Defendants  to 
resist  the  relief  sought  by  the  Plaintiff,  is  that  the  Plaintiff  stood  by  and  allowed 
the  money  arising  from  the  insurance  of  the  buildings  standing  on  the  portion 
mortgaged  to  Collins  to  be  laid  out  and  expended  in  the  erection  of  new  buildings, 
extending  partly  over  the  land  bought  from  Matthews,  that  is,  on  the  land  mortgaged 
to  them,  and  that,  therefore,  they  are  now  debarred  from  making  any  claim  thereto. 
The  East  India  Coinpami  v.  I'iiircnt,  and  that  class  of  cases,  is  referred  to,  where  a  man, 
having  permitted  the  outlay  of  money  on  his  property  by  another,  will  not  after- 
wards be  allowed  to  take  from  that  other  person  the  benefit  of  the  outlay  he  did  not 
interfere  to  prevent.  Nothing  can  be  clearer  than  the  principle  established  by  these 
cases,  and  if,  in  my  o])ini()n,  it  applied,  I  should  undoubtedly  follow  it,  but  in  my 
opinion  it  has  no  application  to  this  case.  If  the  case  before  me  were  one  in  which 
the  mortgagor  was  the  owner  of  two  adjoining  closes,  one  of  which  was  mortgaged 
to  A.  and  the  other  to  B.,  and  that  both  the  mortgagees  were  in  possession  of  the 
closes  respectively  mortgaged  to  them,  and  that,  in  this  state  of  things,  the  mort- 
gagee of  one  close  had  expended  money,  paid  under  a  policy  for  insuring  buildings 
on  his  close,  in  the  erection  of  buildings  on  the  other  close,  with  the  knowledge  and 


8  HABRYMAN    V.    COLLINS  18  BEAV.  18. 

acquiescence  of  the  mortgagee  of  that  other  close,  I  should  little  doubt  the  application 
of  the  principle  I  have  referred  to.  The  case,  however,  would  be  most  materially 
varied,  if  neither  of  the  mortgagees  were  in  possession,  and  it  was  the  mortgagor 
who  had  expended  the  money  arising  from  the  policy  of  assurance  efl'ected  on 
build-[18]-ings  standing  on  the  close  mortgaged  to  A.,  in  the  erection  of  buildings  on 
the  close  mortgaged  to  B.  If  that  case  came  before  me,  I  express  no  opinion  whether 
the  principle  would  apply  ;  it  would  probably  depend  on  the  facts  proved  in  the 
cause.  It  might  be,  that  B.  was  ignorant  of  the  fact  of  the  liability  of  the 
mortgagor  to  lay  out  this  money  on  the  adjoining  close.  The  burthen  of  proving 
that  B.  had  such  knowledge  would  rest  on  A.  and  those  claiming  under  him.  A 
mortgagor  may,  with  propriety,  and  does,  continuallj',  expend  money  on  the  estate 
under  mortgage,  and  thereby  improves  the  mortgage  security  ;  but  the  fact  of  seeing 
such  money  laid  out,  does  not  necessarily  involve  any  knowledge,  on  the  part  of  the 
mortgagee  who  sees  and  permits  it,  of  the  source  from  whence  the  money  came,  or 
that  it  ought  to  have  been  laid  out  on  other  property.  If  this  were  the  case  before 
me,  the  burthen  of  establishing  that  the  Plaintiff  knew  that  the  mortgagor.  Burgess, 
was  bound  to  expend  the  money  laid  out  in  the  erection  of  so  much  of  the  buildings 
as  stood  on  no  part  of  the  slip  purchased  from  Matthews  and  mortgaged  to  him, 
would,  in  my  opinion,  lie  on  the  Defendant  Collins.  If  that  be  so,  he  has,  in  my 
opinion,  wholly  failed  in  establishing  any  such  proof.  I  have  already  stated  what 
evidence  there  is,  and  the  full  amount  of  it  is  : — That  at  and  after  the  time  of  the 
fire,  and  up  to  and  in  the  month  of  September  following,  but  not  later,  the  co- 
mortgagor  of  the  Plaintiff  advised  Burgess  as  to  the  mode  of  constructing  an  arch, 
which,  though  on  part  of  the  property  injured  by  the  fire,  is  not  shewn  to  be  any 
portion  of  the  property  included  in  the  mortgage  to  Collins. 

But  I  think  it  unnecessary  to  pursue  this  consideration,  for  the  case  before  me 
does  not,  in  my  opinion,  raise  that  question  ;  on  the  contrary,  so  far  as  appears  by 
the  facts  proved,  and  so  far  as  a  reasonable  deduction  [19]  from  the  meagre  evidence 
before  me  can  be  drawn,  it  would  appear  that  the  money  was  laid  out  on  this  slip 
before  it  was  mortgaged  to  the  Plaintiff.  The  evidence  of  Mrs.  Burgess  seems  to 
point  to  the  buildings  having  been  restored  shortly  after  the  fire  took  place,  but  the 
mortgage  to  the  Plaintiff  was  not  till  two  years  and  five  months  after  the  fire.  If 
this  be  true,  it  appears  to  me  that  the  argument  derived  from  the  principle  above 
stated  rather  injures  than  assists  the  case  of  the  Defendant  Collins.  He  has  per- 
mitted the  mortgagor  to  fail  in  the  performance  of  his  covenant,  and  has  allowed  hira 
to  expend  a  portion  of  this  money,  properly  applicable  to  the  restoration  of  the 
buildings  on  the  close  mortgaged  to  him,  in  the  erection  of  buildings  on  a  close 
adjoining,  and  which,  at  that  time,  was  free  from  any  incumbrance,  and  he  thus 
encouraged  a  stranger  to  advance  his  money  on  this  property,  bj'  reason  of  its  value 
being  thereby  increased. 

I  consider  it  impossible,  consistently  with  any  principle  of  equity  or  justice,  to 
hold  that  notice  of  a  covenant  to  rebuild  after  fire  also  gives  notice,  that  the 
covenant  has  not  been  performed,  and  that  this  violation  has  taken  place  without  the 
con.sent  of  the  first  mortgagee,  even  though  the  fact  be  so.  I  am  of  opinion  that 
such  knowledge  cannot  be  inferred,  from  the  circumstance  that  buildings  standing 
originally  on  one  close,  are  now  extended  over  the  adjoining  close,  even  if  the 
Plaintiff  or  his  co-mortgagee  knew  this  circumstance,  of  which  I  have  no  evidence. 
It  would  be  extending  the  doctrine  of  notice  to  a  most  dangerous  extent,  if  a 
purchaser  or  mortgagee  (for  they  stand  in  the  same  situation)  were  in  such  a  case 
bound  to  ascertain  from  the  moi'tgagee  of  the  adjoining  property,  whether  the 
mortgagor  had  duly  performed  a  covenant,  of  which  the  purchaser  had  notice,  and 
which,  if  violated,  must  have  been  vio-[20]-lated  openly  before  the  eyes  of  the 
mortgagee,  who  might,  at  any  time,  have  stopped  the  erection  of  the  new  buildings, 
and  compelled  a  due  performance  of  the  covenant  in  question. 

In  this  case  I  believe  the  truth  to  be  that  the  mortgagee  laid  out  the  money  in 
rebuilding  as  he  thought  best  for  the  property,  without  thinking  of  liabilities  under 
the  covenant,  that  when  the  demise  to  the  Glovers  was  made,  no  one  thought  of  or 
took  the  pains  to  inquire  into  the  real  facts,  which  would  have  been  evident  to  them 
all,  if  they  had  done  so,  inasmuch  as  the  parcels   were   minutely  and   accurately 
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defined    in    the  conveyances.     It  was,  I  believe,  by  a  common  mistake  that  this 
indenture  was  executed  in  the  form  in  which  it  now  stands. 

In  this  state  of  circumstances,  I  am  of  opinion  that  the  Plaintiff  is  entitled  to 
the  relief  he  asks,  and  that  there  must  be  an  inquiry  to  ascertain  the  respective  values 
of  the  two  portions  of  the  property  demised,  and  how  much  of  the  rent  is  properly 
attributable  to  that  portion  which  is  included,  exclusively,  in  the  Plaintiff's  mortgage  ; 
that  thereupon  the  Defendant  must  pay  such  portion  of  the  rent  for  the  future,  and 
account  for  it  from  the  date  of  the  letter  of  Januaiy  1853.  The  Defendant  also,  as 
he  has  resisted  the  claim  of  the  Plaintiff',  which,  in  my  opinion,  is  a  just  one,  must 
pay  the  costs  of  the  suit  up  to  and  including  the  hearing,  but  not  the  subsequent 
costs  of  the  inquiry,  which  rest  on  different  grounds,  and  which  must  be  reserved. 

[21]    Russell  v.  Plaice.    Jan.  20,  Feb.  8,  1854. 

[S.  C.  2  Eq.  K.  1149;  23  L.  J.  Ch.  441  ;  18  Jur.  254  ;  2  W.  R.  243.  See  Earl  Fane 
V.  liigden,  1870,  L.  R.  5  Ch.  669;  Cniihhank  v.  Buffin,  1872,  L.  R.  13  Eq.  560; 
Hickctts  V.  Leim,  1882,  20  Ch.  D.  747.] 

An  executor  or  administrator  may  not  only  pledge  or  mortgage  the  assets,  but  msLj 
also  give  to  the  mortgagee  of  leaseholds  a  power  of  sale  and  to  give  valid  receipts 
for  the  purchase-money. 

Richard  Adams  Tibbits  died  intestate,  and  Elizabeth  Tibbitts,  his  widow,  took 
out  letters  of  administration  to  his  estate,  which  consisted  in  part  of  some  leaseholds 
for  years.  By  indenture,  dated  29th  of  September  1849,  the  administratrix  assigned 
the  leaseholds  to  Joseph  Russell,  the  Plaintiff,  by  way  of  mortgage,  to  secure  the 
sum  of  £600,  but  in  case  of  default  in  payment  of  principal  and  interest,  in  trust  to 
sell  with  power  to  give  receipts  and  discharges  for  the  purchase-money.  Default 
having  been  made,  the  Plaintifl',  on  the  20th  of  December  1852,  put  up  the  premises 
for  ;sale  by  auction,  but  at  the  request  of  John  Adams  Tibbitts,  the  intestate's  son, 
and  of  the  husbands  of  the  intestate's  two  daughters,  and  upon  their  undertaking,  by 
a  memorandum  in  writing,  dated  the  same  day,  to  pay  the  amount  of  principal, 
interest  and  costs,  due  to  the  Plaintiff,  on  or  before  the  12th  of  January  1853,  the 
sale  was  not  proceeded  with.  The  memorandum  contained  this  proviso,  that  "  if  the 
money  be  not  paid  at  the  time  stated,  the  mortgagee  shall  be  at  full  liberty  to  resort 
to  the  powers  of  sale  forthwith." 

Default  having  been  again  made  in  payment  of  the  money,  the  Plaintiff  caused  the 
property  to  be  put  up  for  sale  by  auction,  on  the  28th  of  February  1853,  in  two  lots, 
and  the  Defendant,  Osboinie  Plaice,  became  the  purchaser  of  Lot  1.  An  abstract  of 
title  having  been  delivered  to  him,  he  objected  that  a  good  title  could  not  be  made,  on 
the  ground  that  the  administratrix  had  no  authorit}'  to  create  the  power  or  trust  for 
sale  con-[22]-tained  in  the  indenture  of  mortgage,  and  that  the  memorandum  of  the 
20th  of  December  1852  did  not  preclude  the  parties  who  signed  it  from  objecting  to 
the  exercise  of  such  power  or  trust  for  sale. 

The  intestate  died,  leaving  his  widow,  three  sons  and  two  daughters,  him  surviving. 
Thomas  Adams,  one  of  the  sons,  died  an  infant,  and  Richard  Adams,  another, 
bequeathed  his  share  of  the  property  to  his  mother.  John  Adams,  the  third  son,  and 
the  two  daughters,  whose  husbands  signed  the  memorandum,  were  therefore  the  sole 
next  of  kin  of  the  intestate,  and  the  only  persons  entitled  to  dispute  the  sale. 

The  Defendant  having  refused  to  complete,  the  Plaintiff  filed  his  l)ill  for  specific 
performance  of  the  contract. 

Mr.  (xreene,  for  the  Plaintiff.  It  has  been  settled  by  the  case  of  Conhr  v.  Mormn 
(18  Ves.  344)  that  a  power  of  .sale  in  a  mortgage  deed  gives  the  mortgagee  a  right  to 
sell  without  the  mortgagor  joining,  even  though  he  has  covenanted  to  join,  and  that 
such  a  right  is  a  property  incident  to  a  mortgage  security  ;  l>ut  it  is  intended  to  raise 
a  distinction  between  the  case  of  an  ordinary  mortgagor  to  whom  the  property  belongs 
beneficially,  and  that  of  one  who  is  only  an  executor  or  administrator  of  the  estate  of 
another.  It  is  clear  that  the  administratrix  in  this  case  had  an  interest  in  the  lease- 
R.  v.— 1* 
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holds  vested  in  her,  the  same  as  if  she  had  been  executrix ;  Shep.  Touch,  (p.  Hi) ; 
Ijut  the  question  i.s,  whether  she,  as  executrix  or  administratrix,  could  give  the  .same 
authority  or  power  to  a  mortgagee  of  the  leaseholds  as  an  ordinary  mortgagor  ?  Now 
it  is  a  settled  rule  of  law  that  an  [23]  executor  or  administrator  may  pledge  his 
testator's  or  intestate's  goods  and  chattels,  and  if  not  redeemed  in  a  certain  time,  the 
pledgee  may  sell  them  ;  Cof/tis  v.  llmianl  (Ijd.  Eaym.  909  ;  1  Smith's  Lead.  Cas.  100). 
The  same  point  also  came  before  the  Court  in  Tucker  v.  Wilson  (1  P.  Wms.  261  ;  S.  C. 
■)  Bro.  P.  C.  193),  where  a  sale  by  a  mortgagee,  after  notice  to  the  executor  of  the 
mortgagor,  was  held  good  without  a  previous  foreclosui'e.  And  in  M'Li'od  v. 
1/rummond  (17  Ves.  152)  it  was  held  that  a  purchaser  from  an  executor  is  not 
responsible  for  the  misapplication  of  the  purchase-money  by  the  executor,  nor  in 
many  cases  even  of  pledge,  if  free  from  fraud  or  direct  evidence,  on  the  face  of  the 
tran.saction  of  an  intended  misapplication.  And  in  2  Williams  on  Executors  (p.  796 
(4th  edit.))  it  is  laid  down  that  an  executor  or  administrator  has  an  absolute  power  of 
disposition  over  the  whole  of  the  personal  effects  of  his  testator  or  intestate,  and  that 
they  cannot  be  followed  by  creditors,  much  less  by  legatees,  either  general  or  specific, 
into  the  hands  of  an  alienee.  The  right  of  the  administratrix  in  this  case,  therefore, 
is  clear,  and  she  is  competent  to  deal  with  the  property  as  absolute  owner  ;  and  this  gets 
rid  of  the  question  of  a  delegated  power,  and  takes  the  case  out  of  the  scope  of  the  rule 
of  delcrjutujf  nan  potest  delee/are.  The  mortgage  was  only  a  dealing  with  the  property  in 
the  most  beneficial  way  by  the  administratrix,  by  a  charge  with  a  trust,  Iti  default  of 
payment,  to  sell  and  give  discharges  for  the  purchase-money.  Besides,  the  adminis- 
tratrix herself  takes  a  large  share  of  the  property,  and  the  only  other  parties  interested 
are  the  three  surviving  children  of  the  intestate,  who  agreed  to  pay  all  that  was  due 
if  the  mortgagee  would  stay  the  sale  for  a  time,  and  if  they  did  not,  then' that  he  might 
resort  to  [24]  his  powers  of  sale  forthwith.  They  are  therefore  bound.  He  cited 
Cubbklflc  V.  Boatwrii/ht  (1  Russ.  -549)  ;  Keane  v.  Roharts  (4  Madd.  332) ;  Hume  v.  Bentley 
(.5  De'G.  &  Sm.  520) ;  Hohon  v.  Bell  (2  Beav.  17). 

Mr.  Shebbeare,  contra.  This  is  not  the  delegation  of  a  power,  but  the  delegation 
of  a  discretion  by  the  administratrix,  which  the  law  requires  the  administratrix  herself 
to  exercise.  An  executor  has  a  right  to  raise  money  by  sale  or  mortgage,  but  there 
is  a  very  great  difference  between  selling  himself  and  giving  to  another  person  a 
power  to  sell,  and  to  exercise  a  personal  discretion  which  was  given  only  to  himself. 
This  is  an  absolute  power,  and  nothing  is  more  clear  than  that  the  administratrix  is 
a  trustee,  first  for  the  creditors  and  then  for  the  next  of  kin.  As  to  the  cases  of 
pledging  which  have  been  cited,  they  refer  to  chattels,  the  right  to  which  passes  by 
delivery.  It  is  true  that  in  the  case  of  an  equitable  mortgage,  the  Court  may  order 
a  sale ;  but  that  is  a  power  which  can  only  be  exercised  judicially  by  a  Court  of 
competent  jurisdiction,  in  the  presence  of  all  persons  interested.  A  party  beneficially 
entitled  may  give  a  power  to  sell ;  and  though  in  C'order  v.  More/an  (18  Ves.  344)  some 
doubt  was  felt  as  to  this,  yet  now  a  power  may  be  given  to  the  mortgagee  to  sell 
without  notice  to  the  mortgagor  ;  but  this  is  quite  dift'erent  from  the  question  whether 
a  power  which  is  to  be  exercised  for  the  benefit  of  the  cesluis  que  trust  can  be  delegated 
by  their  trustee  to  a  third  party,  and  here  the  administratrix  acted  in  her  capacity  of 
trustee,  though  she  happened  to  be  in  part  beneficially  interested?  In  Sanders  v. 
liichards  (2  Coll.  568)  the  Court,  in  such  a  case,  declined  to  entertain  a  suit  for  [25] 
specific  performance,  in  the  absence  of  the  administratrix  and  the  parties  beneficially 
interested. 

It  is  then  said  that  the  memorandum,  signed  by  the  next  of  kin,  removes  the 
objection  ;  but  that  does  not  bind  either  the  administratrix  or  creditors ;  and  the 
memorandum  is  simply  that  if  there  should  be  default  in  payment,  the  mortgagee 
might  resort  to  the  power  of  sale,  that  is,  to  the  existing  power,  such  as  it  was. 

Mr.  Greene,  in  reply.  The  widow  and  administratrix  was  a  party  to  the  sale,  and 
the  next  of  kin  came  in  and  negociated  for  and  agreed  to  a  suspension  of  the  sale  on 
certain  terms ;  and  therefore  the  case  of  Samlers  v.  Pacliards  does  not  apply ;  and  in 
that  case  the  question  as  to  the  power  was  left  open.  Besides,  that  was  a  power  of 
sale,  but  here  there  was  a  trust ;  and  therefore  this  transaction  would  stand,  even 
though  in  Sanders  v.  Richards  the  power  had  been  held  to  be  bad.  A  trust  for  sale  is 
incident  to  the  property  mortgaged,  and  goes  with  it.     In  the  case  of  an  e(iuitable 
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mortgage,  the  Court  will  direct  a  sale ;  and  if  the  Court  can  direct  a  sale  in  a  suit, 
why  should  not  a  sale  by  the  mortgagee  in  pursuance  of  a  memorandum  be  valid  1  it  is 
only  the  cheaper  and  shorter  way  of  doing  it.  Even  in  the  case  of  a  legal  mortgage 
the  Court  may  now  direct  a  sale.  A  distinction  has  been  taken  between  a  chattel  and 
a  leasehold  property,  but  that  would  lead  to  endless  trouble  and  confusion,  and  cannot 
be  maintained. 

The  Master  of  the  Rolls  reserved  judgment. 

[26]  Feb.  8.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  The  question  in 
this  case  is,  whether  it  is  so  clear,  that  the  power  of  sale  contained  in  a  mortgage 
by  a  legal  personal  representative  is  good,  that  this  Court  will  compel  a  purchaser  to 
take  a  title  depending  on  the  validity  of  such  a  power  ? 

It  is  not,  nor  on  principle  or  authority  could  it  be,  disputed,  that  a  sale,  a  mort- 
gage or  a  pledge  of  the  property  of  a  deceased  person,  by  his  executor  or  adminis- 
trator, made  bond  fide  for  the  purpose  of  administration,  is  valid  ;  but  it  is  contended 
that,  though  an  executor  can  mortgage,  he  cannot,  in  such  mortgage,  give  the 
mortgagee  a  power  to  sell,  that  to  do  so  would  be  a  violation  of  the  principle  that 
'/'lei/atus  nan  iieitest  (Ji'k>jare.  Several  authorities  were  cited  and  commented  upon 
before  me,  and  especially  the  case  of  M'Leod  v.  Druinmond  (17  Ves.  1.52,  167),  where 
Loid  Eldon  enters,  at  length,  into  the  learning  on  the  subject  of  the  general  power 
of  the  executor  to  sell,  mortgage  and  pledge  the  property  of  his  testator.  In  that 
case,  Lord  Eldon  seems  to  have  considered  that  if  the  bill  had  been  filed  by  residuary 
legatees  or  creditors,  and  within  a  reasonable  time  after  the  deposit  had  been  made, 
the  Court  would  have  directed  the  securities  to  be  delivered  up,  and  in  the 
course  of  his  judgment  he  observes,  "  that  there  is  a  great  difference  between 
directing  an  instrument  to  be  delivered  up,  where,  upon  the  circumstances  under 
which  it  was  deposited,  that  would  be  too  much,  and  in  equity  calling  upon  that 
person  and  others  to  make  it  effectual."  In  consequence  of  this,  I  thought  it  proper 
to  reserve  my  judgment,  in  order  more  full}'  to  consider  the  effect  of  the  cases  and 
the  principles  involved  in  [27]  them,  so  far  as  they  are  applicable  to  the  case  before 
me.  I  forbear  to  cite  them  in  detail,  as  they  are,  for  the  most  part,  commented 
upon  in  the  case  of  M'Leod  v.  Dnuamond. ;  and  though  many  of  the  points  discussed 
in  them  bear  no  relation  to  the  case  before  me,  the  principles  to  be  found  in  them 
applicable  to  the  question  before  me  are,  I  think,  well  laid  down  by  Sir  John 
Leach  in  the  case  of  Krane  v.  Bobarts  (4  ^ladd.  332).  It  is  established  by  these  cases, 
that  a  mortgage  of  the  assets  of  the  deceased  person,  by  a  legal  personal  representa- 
tive, for  money  advanced  at  the  time  by  the  mortgagee,  who  is  not  acting  collusively 
with  the  executor  or  administrator,  cannot  afterwards  be  called  in  question,  even 
though  the  executor  or  administrator  should  subsequently  apply  that  money  to 
his  own  use.  Were  it  otherwise,  no  one  could  safely  deal  with  a  legal  personal 
representative,  and  the  persons  interested  in  the  deceased's  estate  would  be  prejudiced 
by  reason  of  the  fetters  which  would  l)e  thus  imposed  on  the  executors  in  their  dealing 
•with  the  assets  they  are  bound  to  administer. 

No  question  of  dem.'<lant  or  improper  application  arises  here;  it  cannot  therefore 
be  disputed  that  the  mortgage  made  by  the  widow,  Elizabeth  Tibbits,  was  a 
valid  and  eff'ectual  mortgage.  But  the  objection  is,  that  though  such  mortgage 
may  be  good,  it  cannot  properly  contain  a  power  of  sale,  for  that  by  giving  one, 
she  delegates  to  another  the  trust  reposed  in  herself.  I  am  however  of  opinion 
that  a  little  consideration  of  the  distinction  existing  between  the  powers  entrusted 
to  her  and  those  given  to  the  mortgagee  removes  this  objection.  The  power  which 
the  executors  or  administrator  possesses,  of  making  a  valid  mortgage,  appear  [28] 
to  mo  to  include  in  it  a  power  to  give  all  that  is  properly  incidental  to  that  species 
of  alienation.  An  executor,  who  sells  property  of  his  testator,  necessarily  gives  the 
purchaser  a  power  of  selling  the  property  bought,  because  such  a  power  is  incidental 
to  and  inseparable  from  the  estate  conferreil  upon  him  ly  the  conveyance.  The 
power  of  sale  given  to  a  mortgagee  must,  I  think,  be  considered,  not  as  the  delegation 
of  a  power  entrusted  to  the  executor,  which  is  a  power  to  sell  for  the  benefit  of  his 
(v.s/iH  (/uc  /nts/,  but  as  the  creation  of  a  new  power  to  sell,  not  for  the  benefit  of 
the  persons  interested  in  the  testator's  estate,  but  for  the  benefit  of  the  person 
interested  in  the  mortgage ;  that  is,  a  power  to  render  the  mortgage  eff'ectual ;  ami 
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I  think  that  the  right  to  create  this  power  is  incidental  to  the  authority  of  the 
executor  to  mortgage.  If  this  were  withheld,  the  persons  interested  in  the  assets 
would  be  injured,  because  in  that  case,  a  mortgage  could  not  be  etl'ected,  unless  on 
terms  less  advantageous  than  could  be  obtained  if  the  person  advancing  his  money 
obtained  the  same  security  as  if  he  was  dealing  with  the  absolute  owner  of  the 
estate.  For  the  purpose  of  selling  the  estate  of  the  testatoi',  the  executor  is  con- 
sidered as  the  absolute  owner,  and  has  all  the  power  incidental  to  that  character. 
On  what  principle  can  it  be  maintained  that  he  is  not  to  be  regarded  in  the  same 
light  and  to  have  the  same  power,  for  the  purpose  of  eft'ecting  a  mortgage,  which 
may  be  the  most  beneficial  course  to  be  adopted  for  his  cestui  que  trust,  and  of  which 
benefit  the  executor  is  constituted  the  sole  judge? 

This  view  of  the  case  is  also  confirmed  by  the  consideration  that  the  executor 
or  administrator  may  pledge  a  part  of  the  testator's  assets,  for  the  purposes  of 
enabling  him  better  to  administer  the  estate,  and  that  the  right  of  the  pledgee  to 
sell  the  property  pledged,  if  not  [29]  redeemed  within  the  propei-  time,  is  not  and 
cannot  be  disputed. 

I  can  discover  no  reason  for  making  the  case  of  a  mortgagee  the  sole  exception. 
I  am  therefore  of  opinion  that  this  sale  is  good,  and  that  the  contract  must  be 
specifically  performed. 

I  have  preferred  deciding  this  case  on  the  grounds  I  have  stated,  as,  if  confirmed, 
it  will  settle  the  principle  on  which  executors  and  administrators  are  to  act  in  such 
cases,  rather  than  to  decide  it  on  facts  peculiar  to  the  particular  case  before  me.  But 
I  am,  in  this  particular  case,  confirmed  in  the  view  I  take,  by  the  circumstance,  that 
all  the  next  of  kin  of  the  intestate,  except  the  widow,  concur  in  affirming  the  validity 
of  this  sale,  and  that  the  widow  herself,  as  she  gave  the  power  to  sell,  cannot  hereafter 
contest  the  propriety  of  its  being  exercised. 

I  must,  therefore,  decree  the  contract  of  the  28th  of  February  1S53  to  be  specifi- 
cally performed  ;  and  as  the  title  is  no  longer  in  question,  it  must  be  referred  to 
me  in  Chambers  to  settle  the  conveyance,  in  case  the  parties  differ.  I  understood 
at  the  hearing  that  the  costs  were  arranged  between  the  parties  ;  but  if  not,  as  this 
was  a  question  to  settle  a  matter  of  some  doubt,  and  was  properly  brought  forward 
to  obtain  the  opinion  of  the  Court,  I  shall  give  no  costs  on  either  side. 

[30]     KiN(;'s  College  Hospital  r.  "Wheildon.    Jan.  14,  20,  1854. 

[S.  C.  23  L.  J.  Ch.  537.] 

A  bequest  made  in  1852  "to  the  Carey  Street  Infirmary,  Lincoln's  Inn  Fields, 
London,"  Held,  to  belong  to  the  "  Public  Dispensary  "  founded  in  Carey  Street  in 
1782,  removed  to  Bishop's  Court,  Chancery  Lane,  in  1806,  and  afterwards  to  Care}^ 
Street  in  1850,  and  not  to  the  King's  College  Hospital  founded  in  Carey  Street  in 
1839,  the  testator  having  retired  from  business  and  left  the  neighbourhood  in 
1824. 

Thomas  Croft,  by  his  will  dated  in  September  1852,  bequeathed  £400  consols  to 
each  of  the  following  charitable  or  benevolent  institutions  : — St.  George's  Hospital, 
Hyde  Park  Corner,  the  Gravesend  Dispensary,  the  Carey  Street  Infirmary,  Lincoln's 
Inn  Fields,  London,  &c.,  &c.,  to  be  paid  to  the  treasurers  of  those  institutions. 

The  testator  died  in  October  1852.  The  legacy  given  to  "the  Carey  Street 
Infirmary,  Lincoln's  Inn  Fields,  London,"  was  claimed  by  the  Plaintift"  on  behalf  of 
King's  College  Hospital,  and  by  the  Defendant,  Kichard  Twining,  the  treasurer  of  an 
institution  called  "the  Public  Dispensary,"  removed  in  1850  from  Bishop's  Court, 
Chancery  Lane,  into  Carey  Street. 

It  appeared  that,  in  1839,  a  public  hospital  or  infirmary,  in  connection  with  King's 
College,  for  the  reception,  lodging,  maintenance  and  medical  relief  of  sick  and 
infirm  poor  persons,  was  established  in  a  building  which  was  formerly  the  workhouse 
of  the  parish  of  St.  Clement  Danes,  on  the  west  side  of  Carey  Street,  Lincoln's  Inn 
Fields,  at  the  corner  of  Carey  Street  and  Portugal  Street.     On  the  7th  of  August 
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1851,  "  The  King's  College  Hospital  Act,  1851,"  was  passed ;  and  thereby  the  members 
of  the  council,  and  the  principal  of  King's  College,  London,  together  with  the 
president,  vice-presidents,  and  other  governors  of  King's  College  Hospital,  were 
incorporated  by  the  name  of  the  "  Presi-[31]-dent,  Vice-Presidents  and  Governors  of 
King's  College  Hospital." 

In  the  preamble  to  the  Act  of  Incorporation,  the  hospital  was  described  as  situate 
on  the  west  side  of  Carey  Street,  in  the  parish,  &c.;  and  though  one  of  the  entrances 
was  ill  Portugal  Street,  the  principal  front,  and  another  entrance,  were  in  Carey 
Street ;  and  the  secretary  of  the  hospital  deposed  that  it  was  properly  described  as 
King's  College  Hospital,  Carey  Street,  and  not  Portugal  Street ;  whereas  the  secretary 
of  the  dispensary  deposed  that  it  was  properly  called  "  The  King's  College  Hospital, 
Portugal  Street,"  for  it  was  so  named  in  all  the  numerous  prospectuses  and  advertise- 
ments, issued  by  authority,  which  he  had  ever  seen  ;  and  it  was  never  called  "  The 
Carey  Street  Infirmary." 

"The  Public  Dispensary"  was  originally  founded  in  1782,  in  Carey  Street, 
and  during  the  time  it  was  carried  on  there,  it  was  commonly  called  "  The  Carey 
Street  Dispensary,"  though  "  The  Public  Dispensary  "  was  its  proper  style  or  title. 
In  1806  it  was  removed  to  Bi.shop's  Court,  Chancery  Lane,  where  it  remained  till 
1850,  when  it  was  removed  back  again  to  Carey  Street.  During  the  time  it  was 
<-airied  on  at  Bishop's  Court,  it  did  not  entirely  lose  the  title  of  " The  Carey  Street 
Dispensary,"  but  was  occasionally  so  called,  particularly  by  persons  resident  in  the 
immediate  neighbourhood,  and  letters  by  post,  addressed  "  To  the  Secretary  of  the 
Carey  Street  Infirmary,"  had  been  received  by  the  secretary  of  the  Public  Dispensary, 
for  whom  they  were  intended.  The  Public  Dispensary  was  not  an  infirmary,  and 
made  no  provision  for  the  lodging  and  maintenance  of  infirm  persons,  but  was 
merely  an  institution  for  dispensing  medicines  and  [32]  aflfordiiig  medical  relief  to 
the  poor  at  the  dispensary  or  their  own  houses. 

The  testator  had  carried  on  business  at  22  Fleet  Street,  at  no  great  distance  from 
the  dispensary,  while  it  remained  at  the  east  end  of  Carey  Street,  but  in  182-4  he 
retired  from  business,  and  went  to  reside  first  in  the  Kent  Road,  and  afterwards  at 
Northfieet.  The  testator's  brother.  Faithful  Croft,  in  his  affidavit,  stated  that  the 
testator  carried  on  business  with  his  brother  James,  at  22  Fleet  Street,  from  about 
1807  till  about  1828. 

The  letter  announcing  the  legacy  was  first  taken  by  the  postman  to  the  hospital, 
and  refused,  and  was  afterwards  delivered  to  the  secretary  of  the  dispensary. 

Mr.  Willcock  and  Sir  Walter  Riddle,  for  the  Plaintiffs,  contended  that  they  were 
entitled.  The  hospital  was  described  in  the  Act  of  Parliament  incorporating  it  by 
the  name  of  an  infirmary — that  is,  "  a  house  for  the  reception  of  the  sick  "  (Lond. 
Encycl.,  in  verb. ;  Bacon) ;  "  a  residence  for  the  sick  "  (Johnson) ;  whereas  a  dispensary 
was  "a  place  where  medicines  are  weighed  or  dealt  out  "  (Lond.  Encycl.,  in  verb.). 
They  referred  to  Nncdm  v.  Lucas  (6  Sim.  54). 

Mr.  Roupell  and  Mr.  Speed,  for  the  Public  Dispensary,  contended  that  both 
institutions  were  excluded  from  the  exact  description,  but  that  the  dispensary'  more 
nearly  answered  to  it ;  and  they  referred  to  the  authority  of  Richardson,  Webster, 
Ashe,  and  Bayley,  as  to  the  meaning  of  the  words  "  hospital,"  "  infirmary, '  and  "  dis- 
pensary."   They  cited  I'hillips  v.  Barker  (V.-C.  Stuart,  8  Dec.  1853,  17  Jur.  1046). 

[33]  Mr.  Berkeley,  for  the  executors. 

The  Master  ofthe  Rolls  reserved  judgment. 

Jan.  20.  The  Master  ok  the  Rolls  [Sir  John  Romilly].  I  feel  great  doubt 
about  this  case.  The  ambiguity  is  latent,  and  therefore  parol  evidence  is  admissible 
to  shew  what  was  the  intention  of  the  testator.  When  the  case  was  first  opened,  I 
thought  the  gift  in  (piestioii  did  not  accurately  represent  any  institution  now  existing. 
The  Plaintiffs  (the  King's  College  Hospital)  is  a  hospital,  and  is  situate  in  Carey 
Street,  but  still  I  think  the  testator  intended  to  give  it  to  the  dispensary,  because  he 
Avas  resident  in  the  parish  for  a  considerable  time,  when  the  hospital  did  not  exist. 
I  think  that  the  institution,  which  he  knew,  was  present  to  his  mind,  rather  than 
the  other. 

The  Carey  Street  Dispensary  is,  therefore,  entitled  to  the  legacy,  and  must  receive 
it,  l>ut  the  Plaintiffs  must  have  their  costs. 
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[34]     Lake  r.  Bri-tton.     Xoi:  7,  8,  1S53  ;  Jan.  IG,  l.s54. 

[Affirmed  on  appeal,  8  De  <A.  M.  &  G.  440 ;  44  E.  K.  460 ;  25  L.  J.  Ch.  842.  See 
CaiiijMl  V.  Uiithwell,  1877,  47  L.  J.  Q.  B.  146  ;  Forbes  v.  Jacksm,  1882,  19  Ch. 
D.  620.] 

A  mortgage  security  was  given  by  A.  and  B.  his  surety  to  C.  for,  amongst  others,  a 
sum  which  the  deed  represented  that  C.  was  liable  to  I),  as  surety  for  A.  and  B., 
or  one  of  them.  C.  was  morally,  but  not  legally,  bound  to  1).  Held,  that  B.  was 
not  liable  on  this  security  for  the  debt  due  to  1). 

The  question  in  this  cause  arose  upon  a  deed  of  the  24th  of  July  1847,  made 
between  the  Earl  of  Devon  of  the  first  part,  Loid  Courtenav  of  the  second  part, 
and  the  Defendant,  Charles  Brutton,  of  the  thin!  part;  which,  after  reciting  that  a 
sum  (as  to  which  no  question  existed)  was  due  from  the  Earl  of  Devon  and  Lord 
Courtenay  to  Charles  Brutton,  proceeded  to  recite  that  Charles  Brutton  was  then 
liable  as  siireii/,  on  bi'half  of  the  Earl  of  Devon  and  Lord  L'ourtcnay,  or  one  of  them, 
to  Robert  Brutton  and  John  Tilley,  or  one  of  them,  in  the  sum  of  £3000.  The  deed 
further  recited,  that  it  was  executed  to  secure  to  Charles  Brutton  what  he  might 
pay  in  discharge  of  his  liability  on  account  of  the  £3000  so  due  to  Robert  Brutton 
and  John  Tilley,  for  the  Earl  of  Devon  and  Lord  Courtenaj',  or  one  of  them,  or  of 
which  Charles  Brutton  might  thereafter  become  liable,  on  account  of  either  of  them, 
not  exceeding  in  the  whole  the  sum  of  £5000,  with  interest  at  £4  per  cent.  It  then 
recited  that  Lord  Courtenay  was  to  receive  an  indemnity  from  the  earl  for  the  sums 
mentioned.  By  this  deed  Lord  Courtenay  then  mortgaged  certain  property  to 
Charles  Brutton  for  securing  the  several  monies  intended  to  be  thereby  secured,  and 
the  Earl  of  Devon  and  Lord  Courtenay  covenanted  to  pay  to  Charles  Brutton  the 
several  sums  (as  to  which  there  was  no  dispute),  and  such  further  sum  of  money  as 
he  might,  at  any  time  thereafter,  have  paid  to  Robert  Brutton  and  John  Tilley,  or 
either  of  them,  in  respect  of  the  £3000  for  which  Charle>:  Brutton  was  sitret//  as  [35] 
aforesaid.     On  the  same  day  Lord  Devon  executed  an  indemnity  to  Lord  Courtenay. 

By  an  indenture,  dated  1st  of  Julj'  1849,  Lord  Courtenay  conveyed  to  the 
Plaintiff,  John  Lake,  the  mortgaged  property,  and  all  benefit  and  advantage  under 
the  indemnity  deed,  upon  trust  for  the  creditors  of  the  Earl  of  Devon  and  Lord 
Courtenay,  parties  thereto. 

The  Plaintiff'  disputed  the  right  of  Charles  Brutton  in  respect  of  the  £3000,  for 
which  the  latter  was,  in  the  indenture  of  the  24th  of  July  1847,  stated  to  be  liable 
to  Ptobert  Brutton  and  Tilley,  and  he  filed  this  bill  on  behalf  of  himself  and  the 
other  creditors  of  the  I'^arl  of  Devon,  who  had  executed  the  creditors'  deed,  whereljy  he 
alleged  that  the  whole  recital  relative  to  the  liability  of  Charles  Brutton  to  pay  the 
£3000  due  to  Robert  Brutton  and  John  Tilley,  or  one  of  them,  was  false.  It  prayed  a 
declaration  to  that  effect,  that  an  account  might  be  taken  of  what  was  due  to  Charles 
Brutton  by  virtue  of  his  mortgage,  and  that  in  taking  this  account  he  might  not  be 
allowed  to  charge  against  the  Plaintift'  or  Lord  Courtenay  any  part  of  the  £3000  and 
interest.  The  only  Defendants  to  the  bill  were  Charles  Brutton,  the  Earl  of  Devon, 
Lord  Courtenay,  and  Robert  Brutton. 

The  facts  relative  to  this  £3000  were  not  in  dispute.  They  were  as  follows  : — In 
the  )'ears  1837,  1839,  and  1840,  Robert  Brutton  had  advanced  to  Lord  Devon  three 
sums  of  £500  each,  making  altogether  the  sum  of  £1500,  for  which  no  other  security 
existed  than  a  promissory  note  of  the  8th  of  September  1840  for  £1500,  given  l»y 
Loid  Devon  to  Robert  Brutton. 

In  January  1838  Mr.  Tilley,  at  the  instance,  and  on  the  request  of  Mr.  Robert 
Brutton,  advanced  £1700  [36]  for  the  use  of  the  Earl  of  Devon,  which  sum  was 
secured  by  the  joint  and  several  bonds  of  Lord  Devon,  Lord  Courtenay,  and  Robert 
Brutton.  Both  these  loans  were  effected  for  the  Earl  of  Devon,  at  the  request  and 
through  the  instrumentality  of  Charles  Brutton,  who  assured  Mr.  Robert  Brutton 
that  he  might  rely  that  he  should  be  secured  from  any  loss  in  respect  of  any  sums 
that  he  might  advance  or  procure  for  the  Earl  of  Devon  and  Lord  Courtenay,  as  they 
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were  under  engagements  to  give  him  (Charles  Brutton)  a  mortgage  security  for  all 
sums  advanced  or  raised  by  him,  or  through  his  instrumentality.  But  though 
Mr.  Charles  Brutton  gave  this  assurance,  he  was  not  liable  as  surety,  or  otherwise, 
to  Mr.  Tilley,  or  to  Mr.  Kobert  Brutton,  for  those  sums  of  money,  or  for  any  part 
of  them. 

John  Tilley  died  early  in  1844,  and  in  March  of  that  year  his  death  became 
known  to  Kobert  Brutton. 

In  June  1844  Mr.  Robert  Brutton  paid  the  amount  due  on  the  bond  to  George 
Tilley,  the  son  and  executor  of  John  Tilley,  the  obligee. 

In  March  1847  Mr.  Lake,  the  Plaintiff,  was  engaged  as  solicitor  for  Lord 
Courtenay;!  and  the  earl  had  also,  about  the  same  time,  requested  Mr.  Charles 
Brutton  to  obtain  for  him  £2000,  and  thereupon  the  preparation  of  the  deed  of  July 
1847  was  discussed.  The  earl  was,  at  that  time,  indebted  to  several  persons,  but 
this  deed  was  not  framed  for  the  purpose  of  giving  them  any  security  ;  the  principal 
object  of  it  was  to  secure  to  Charles  Brutton,  who  had  long  been,  and  then  was,  the 
confidential  solicitor  of  the  earl,  the  sums  advanced,  or  which  might  be  advanced,  by 
him,  and  the  sums  for  which  he  was  then  liable.  This  also  was  all  that  Mr. 
Charles  Brutton  requiied,  as  was  shewn  clearly  by  a  [37]  letter  of  the  12th  of  March 
1847,  written  Viy  him  and  addressed  to  the  Plaintift',  which  was  to  this  eflect  : — "You 
will  have  seen  (as  I  believed  it  to  be)  Lord  Courtenay  s  desire  and  determination  to 
protect  and  secure  me  ;  what  I  want  is  such  a  deed  as  will  enable  me,  if  and  when 
called  upon  to  replace  monies  which  I  have  borrowed  for  his  (Lord  Devon's)  use,  to 
raise  it.  I  find  that,  in  addition  to  the  £10,000  trust  monies;  and  the  £2000  now 
required,  I  am  amiiwrahh'  for  tlf  repaiinient  of  Tilleifs  £1500,  and  of  the  like  sum  to  mi/ 
hrotlicr,  making  together  £15,000.  The  sooner,  therefore,  the  security  is  prepared 
and  the  necessary  insurances  are  eil'ected,  the  better,  particularly  as  the  £2000  is 
wanted  immediately." 

The  recital  stating  this  liability  was  accordingly  inserted  in  the  mortgage  security 
of  the  24th  of  July  1847.  Upon  the  Plaintiff  requiring  to  see  the  paper,  a  document 
on  which  such  liability  was  founded,  none  was  forthcoming.  On  the  contrary,  in  a 
letter  dated  the  19th  of  September  1849,  written  by  Charles  Brutton  to  his  brother, 
he  said,  "At  the  time  the  security  (that  of  July  1847)  was  given,  I  felt  (though  not 
compellable  or  legally  bound  to  pay  you  and  Tilley 's  debt)  that  I  ought  not  to  seek 
protection  for  myself  only,  but  also  for  you,  and  I  did  it  without  any  previous 
communication  with  you  of  my  intention."  The  Earl  of  Devon,  however,  in  his 
evidence,  stated  as  follows  : — "  The  said  advances  of  £1500  and  £1700  were  distinctly 
spoken  of,  at  one  or  more  of  said  interviews,  and  were  treated  as  part  of  the  debt  to 
Charles  Brutton,  which  was  to  be  secured  by  their  intended  mortgage  ;  and  I  can 
state  positively  and  unequivocally,  that  it  ?(«.■•■  my  full  understanding  and  intention, 
that  they  should  be  covered  by  such  security,  and  be  placed  on  the  same  footing  as 
any  other  advances  made  or  procured  by  the  [38]  said  Charles  Brutton,  as  having 
been  obtained  through  his  instrumentality,  and  he  being  therefore  morally,  if  not 
legally,  bound  to  repay  them.  I  consider,  too,  that  at  those  interviews,  such  was 
equally  the  meaning  and  intention  of  my  son.  Lord  Courtenay,  though  how  far  it 
was  expressed  by  him  at  said  interviews,  I  cannot  recall  to  my  recollection."  .  .  . 
"  I  can  positively  state  that  it  was  my  own  intention  and  meaning,  and  I  am 
persuaded  it  was  that  of  my  said  son,  at  the  time  of  the  execution  of  the  said  mort- 
gage deed,  that  it  should  extend  to  and  cover  not  only  the  loans  advanced  by  said 
Charles  Brutton  himself,  but  all  those  which  had  been  advanced  at  his  instance,  or 
through  his  instrumentality,  by  his  relation.s,  friends  and  connexions,  including 
amongst  the  latter  the  £1500  and  £1700.  Had  I  been  called  upon  to  express  my 
meaning  and  intention  on  that  point,  I  should  have  stated  it  to  the  above  effect,  and 
so  I  fully  believe  would  ni}-  said  son."  .  .  .  "I  was  not  cognisant  of  the  deposit  of 
the  policy  for  £.'5000  with  Robert  Brutton,  but  so  soon  as  it  came  to  my  knowledge 
I  acquiesced  in  and  sanctioned  it." 

The  policy  here  referred  to  was  one  in  the  West  of  England,  for  £3000,  on  the 
life  of  the  Earl  of  Devon,  and  which  he  had  deposited  with  Charles  Brutton  prior  to 
July  1847,  as  a  security  for  his  debt,  for  which  Lord  Courtenay  had  become  surety. 
It  had  not  been  assigned  by  the  indemnity  deed  of  July  1847.     Charles  Brutton  had. 
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ill  March  1850,  deposited  this  policy  with  his  brother,  as  a  security  for  his  debt,  and 
it  was  one  of  the  objects  of  this  suit  to  have  it  delivered  over  to  the  Plaintiff,  as  one 
of  the  securities  held  by  Charles  Brutton  for  a  debt  paid  off  by  Lord  Courtenay,  the 
surety. 

^Ir.  K.  Palmer  and  Mr.  Erskine,  for  the  Plaintiff.  [39]  The  first  point  to  be 
considered  in  this  case  is,  whether  the  Plaintiff,  representing  Lord  Courtenay,  is 
estopped  by  the  recital  in  the  mortgage  deed  of  24th  of  July  1847,  from  disputing  the 
liability  of  Charles  Brutton,  for  the  £3000  to  his  brother  and  Tilley.  The  e\idonce 
clearly  proves  that  he  was  under  no  liability  at  all ;  and  the  history  of  the  transaction 
shews  that  the  deed  was  prepared  on  special  instructions  by  Charles  Brutton,  and 
that  the  recital  itself  was  taken  out  of  his  own  mouth,  and  in.serted  in  the  deed. 
Neither  the  Earl  of  Devon  (whose  confidential  solicitor  and  agent  C.  Brutton  was)  nor 
Lord  Courtenay  knew,  that  the  recital,  as  well  as  the  corresponding  operative  part  of 
the  deed,  was  inaccurate,  but  they  trusted  entirely  to  the  representations  made  to 
them,  which,  being  wholly  without  foundation,  cannot  bind  them  ;  Fiazer  v.  Jones 
(5  Hare,  475).  No  suretyship  is  shewn  to  exist  between  Charles  Brutton  and  his 
brother,  or  between  him  and  Tilley,  and,  in  fact,  the  only  security  which  exists  in  those 
cases  is  the  promissory  note  to  the  former,  and  the  bond  to  the  latter,  the  benefit  of 
which  bond  now  belongs  to  Kobert  Brutton,  who  has  paid  off  Tilley's  representative. 
Then,  secondly,  supposing  the  Plaintiff  not  bound  by  the  recital,  he  is  entitled  to  the 
policy  of  £3000,  deposited  by  the  Earl  of  Devon  with  Charles  Brutton,  to  secure  the 
same  debts  as  are  secured  by  the  mortgage  deeds  of  September  1843  and  July  1S47. 
It  is  a  well-established  rule  in  law,  that  a  surety  who  pays  off  the  debt  is  entitled  to 
the  benefit  of  all  securities  obtained  by  the  creditor  from  the  principal  for  the  debt ; 
Mai/hnv  v.  Crickdt  (2  Swanst.  191);  Hodgsm  v.  Shaw  (3  Myl.  and  K.  183);  even 
though  the  security  be  given  without  his  knowledge  by  the  debtor  to  the  creditor ; 
Saitt  V.  Knox  (2  Jones,  778).  Lord  Devon  could  not  himself  retain  the  policy  as 
against  the  Plaintiff,  and  he  could  [40]  not  give  Charles  Brutton  any  better  right 
than  he  had  himself.  Nor  could  Charles  Brutton,  as  the  earl's  solicitor,  in  respect 
of  his  lien  for  costs,  retain  the  policy,  which  came  to  him  as  mortgagee  and  not  as 
solicitor  :  Felly  v.  JFuthen  (1  De  G.  M.  &  G.  16) ;  Champernoum  v.  ScotI  (6  Madd.  93). 

Sir  Fitzroy  Kell}',  Mr.  Roupell,  and  Mr.  Metcalfe,  for  Charles  Brutton  and  Kobert 
Brutton.  The  Plaintiff  in  this  case  is  not  the  Earl  of  Devon  nor  Lord  Courtenay,  but 
the  creditors  on  whose  behalf  this  claim  is  really  made  against  Kobert  Brutton,  to 
deprive  him  of  his  lien.  Neither  Lord  Devon  nor  Lord  Courtenay  impeaches  that 
lien,  for  the  former  has  sworn  and  the  latter  has  not  denied,  that  it  was  the  sub.'stance 
of  the  agreement  by  both  not  to  enter  into  the  question  whether  there  was  a  legal  or 
moral  liability  existing  on  the  part  of  Charles  Brutton  ;  and  that  the  intention  was 
to  secure  the  two  sums  of  £1500  and  £1700.  If  the  Plaintiff's  claim  be  put  upon  the 
strict  legal  effect  of  the  deed  of  1847,  there  would  be  no  doubt  or  difficulty  about  the 
case ;  but  it  is  said  that  there  was  a  misrepresentation.  If  so,  to  be  of  any  effect,  it 
must  be  of  something  material  to  the  parties,  and  by  reason  of  which  their  rights  and 
interests  would  be  prejudiced.  But  there  was  no  material  misrepresentation.  It  was 
wholly  immaterial  to  all  these  parties,  whether  Charles  Brutton  was  legally  respon- 
sible or  not.  The  true  position  of  the  parties  was  this :  Kobert  Brutton,  who  had  no 
connection  with  the  Earl  of  Devon  and  Lord  Courtenay,  at  the  instance  of  Charles 
Brutton,  the  earl's  confidential  solicitor,  was  induced  to  advance  £1500  on  personal 
security,  and  to  join  with  the  earl  and  Lord  Courtenay  in  a  bond  to  Tilley  for  £1700 
more.  Both  sums  being  advanced  at  the  instance  and  through  the  iii-[41]-strumentality 
of  Charles  Brutton,  he  was  morally  bound  to  see  his  brother  secured  ;  and  moreover, 
the  deed  of  security  itself  may  have  induced  Robert  Brutton  not  to  press  his  claims 
or  sue  the  earl.  But  after  all,  the  real  question  is,  what  were  Lord  Devon's  rights  as 
to  this  policy?  The  deed  of  1847,  though  technically  inaccurate,  is  substantially 
correct,  and  whatever  inaccuracy  there  may  be  is  immaterial.  The  deed  was  in  fact 
an  authority  to  Charles  Brutton  to  pay  Kobert  Biutton's  debt  and  indemnify  himself. 
It  is  a  security  for  those  particular  debts,  and  nothing  has  been  omitted  but  a  formal 
guarantee.  And  even  the  language  of  the  deed  is  not  limited  to  the  "legal  liability" 
of  Charles  Brutton  as  surety,  for  it  relates  to  "all  other  the  money  intended  to  be 
thereby  secured." 
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Secondly,  the  creditors  under  the  deed  of  1st  July  1849,  being  the  real  claimants, 
are  not  entitled  to  the  policy,  unless  it  be  shewn  to  be  subject  to  prior  rights  under 
the  mortgage  deeds  of  1843  and  1847.  The  Plaintiff  can  only  claim  what  the  Earl  of 
Devon  could  have  claimed  ;  and  the  question  is,  whether  he  could  recover  the  policy 
from  Kobert  Brutton.  It  is  not  Charles  but  Robert  Brutton  who  has  a  right  to  insist 
that  both  the  earl  and  Lord  Courtenay  are  liable  on  the  bond  of  1838  and  to  hold  the 
policy  as  a  security.     Charles  Brutton  has  no  beneficial  interest  whatever  in  the  policy. 

Mr.  Forster,  for  the  Earl  of  Devon. 

Mr.  Selwyn,  for  Lord  Courtenay. 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 

[42]  Jan.  1 6.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  in  this 
cause  aiises  under  a  deed  of  the  24th  July  1847,  made  between  the  Earl  of  Devon,  of  the 
first  part ;  Lord  Courtenay,  of  the  second  part ;  and  the  Defendant,  Charles  Brutton, 
of  the  third  part.  The  deed  recites  that  £10,000,  with  an  arrear  of  interest,  was, 
at  the  date  thereof,  due  under  a  previous  indenture  of  1st  September  1843  ;  and  that 
the  Earl  of  Devon  and  Lord  Courtenay  were  also  indebted  to  Charles  Brutton  for 
further  monies  advanced  by  him  on  their  behalf ;  and  that  Charles  Brutton  was  then 
liable  as  surety,  on  behalf  of  the  Earl  of  Devon  and  Lord  Courtenay,  or  one  of  them, 
to  Robert  Brutton  and  John  Tilley,  or  one  of  them,  in  the  sum  of  £3000,  upon  which 
interest  was  then  due,  that  Charles  Brutton  might  advance  further  monies  for  the 
benefit  of  the  earl  and  Lord  Courtenay,  both  in  the  manner  there  specified,  and  for 
keeping  up  the  policies  of  insurance  mentioned  in  the  deed.  The  deed  then  further 
recites  that  it  was  executed  as  well  for  the  purpose  of  giving  further  security  to 
Charles  Brutton  for  the  £10,000,  as  also  to  secure  to  him,  his  executors,  administrators 
and  assigns,  all  such  further  sums  of  money  as  he  might  either  pay  in  discharge  of  his 
liability,  on  account  of  the  said  sum  of  £3000,  so  due  to  Robert  Brutton  and  John 
Tilley,  for  the  Earl  of  Devon  and  Lord  Courtenay,  or  one  of  them,  or  for  which  Charles 
Brutton  might  thereafter  become  liable  on  account  of  either  of  them,  not  exceeding  in 
the  whole  the  sum  of  £.5000,  with  interest  at  4  per  cent.  The  indenture  then  recited, 
that  the  earl  and  Lord  Courtenay  had  agreed  to  execute  this  indenture,  upon  Lord 
Courtenay  receiving  from  the  earl  an  indemnity  then  prepared,  in  respect  of  the 
sums  mentioned  in  this  indenture ;  and  thereupon  by  this  indenture.  Lord  Courtenay 
demised  to  Charles  Brutton,  his  executors,  [43]  administrators  and  assigns,  all  the 
lands  devised  by  the  will  of  the  late  Earl  of  Devon,  for  ninety-nine  years,  if  he,  Lord 
Courtenay,  should  so  long  live  ;  and  he  also  assigned  to  Charles  Brutton,  his  executors, 
administrators  and  assigns,  a  policy  of  assurance  in  the  Amicable  for  £5000.  The 
indenture  contained  a  proviso  for  making  void  this  demise  or  assigimient,  on  payment 
to  Charles  Brutton  of  the  £10,000  and  the  other  monies  intended  to  be  secured  by 
this  deed,  and  also  a  covenant  from  the  Earl  of  Devon  and  Lord  Courtenay  to  pay  the 
£10,000  and  interest  to  Charles  Brutton,  on  the  24th  of  January  1848,  and  also,  when 
required,  or  without  requisition,  within  si.x  months  after  the  other  sums  secured  by 
this  indenture  should  amount  to  the  principal  sum  of  £5000,  to  pay  to  Charles  Brutton, 
his  executors,  administrators  and  assigns,  such  further  sum  of  money  as  he  might,  at 
any  time  thereafter,  have  paid  to  Robeit  Brutton  and  John  Tilley,  or  either  of  them, 
in  respect  of  the  £3000  for  which  Charles  Brutton  was  suretj',  as  aforesaid,  or  which 
he  should  advance  or  become  liable  for,  in  the  manner  therein  mentioned,  together 
with  his  costs. 

The  question  in  the  cause  is  whether  this  deed  .secures  the  sum  of  £3000  therein 
referred  to,  which  had  been  advanced  to  the  earl  by  John  Tilley,  which  was  then 
•due  to  Robert  Brutton,  but  in  respect  of  which  Charles  Brutton  was  liable  for 
nothing  ? 

On  the  same  day  that  this  indenture  was  executed,  Lord  Devon  executed  another 
indenture,  by  which,  after  reciting  (amongst  other  things)  the  matters  above 
mentioned,  he  assigned  to  Lord  Courtenay  certain  policies  of  assurance  and  other 
property,  for  the  purpose  of  indemnifying  him  against  his  liability  in  respect  of  the 
matter  assigned  ;  and,  subsequentlv,  on  the  IDth  of  [44]  April  1848,  the  Earl  of  Devon 
executed  another  indenture  to  a  similar  effect,  but  assigning  other  policies  of  assurance 
to  indemnify  Lord  Courtenay. 
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The  bill  is  filed  by  the  Plaintiff  on  behalf  of  himself  and  other  creditors  of  the 
Earl  of  Devon,  who  have  executed  a  creditor's  deed  of  the  1st  of  July  1849.  The 
bill  alleges  that  the  whole  recital  relative  to  the  liability  of  Charles  Brutton  and  John 
Tilley,  or  one  of  them,  was  false.  It  pram's  a  declaration  to  that  effect  :  that  an 
account  may  lie  taken  of  what  is  due  to  Charles  Brutton,  by  virtue  of  his  mortgage  ; 
and  that  in  taking  this  account  he  may  not  be  allowed  to  charge,  against  the  Plaiiititt" 
or  Lord  Courtenay,  any  monies  in  respect  of  this  £3000  and  the  interest  thereon. 
The  only  Defendants  to  the  bill  are  Charles  Bi'utton,  the  Earl  of  Devon,  Lord 
Courtenay  and  Kobert  Brutton. 

The  facts  relative  to  this  £3000  are  not  in  dispute. 

They  are  as  follows: — In  the  years  1837,  1839  and  1840,  Kobert  Brutton  had 
advanced  to  Lord  Devon  three  sums  of  X500  each,  making  altogether  the  sum  of 
£1500,  for  which  no  other  security  existed  than  a  promissory  note  of  the  8th  of 
September  1840,  for  £1500,  given  by  Lord  Devon  to  Robert  Brutton. 

In  January  1838  Mr.  Tilley,  at  the  instance  and  on  the  request  of  Mr.  Robert 
Brutton,  advanced  £1700  for  the  use  of  the  Earl  of  Devon,  which  sum  was  secured  by 
the  joint  and  several  bond  of  Lord  Devon,  Lord  Courtenay  and  Robert  Brutton. 
Both  these  loans  were  effected  for  the  Earl  of  Devon,  at  the  request  and  through  the 
instrumentality  of  Charles  Brutton,  who  assured  Mr.  Robert  Brutton  that  he  might 
rely  that  he  should  be  secured  from  any  loss,  in  respect  of  any  sums  that  he  might 
advance  or  procure  for  the  [45]  Earl  of  Devon  and  Lord  Courtenay,  as  they  were 
under  engagements  to  give  him,  Charles  Brutton,  a  mortgage  secuiity  for  all  sums 
advanced  or  raised  by  him,  or  through  his  instrumentality.  But  though  Mr.  Charles 
Brutton  gave  this  assurance,  he  was  not  liable,  as  surety  or  otherwise,  to  Mr. 
Tilley  or  to  Mr.  Robert  Brutton,  for  those  sums  of  money,  or  for  any  part  of 
them. 

John  Tilley  died  early  in  1844,  and  in  March  of  that  year  his  death  became 
known  to  Charles  Brutton.  In  June  1844  Mr.  Robert  Brutton  paid  the  amount 
due  on  the  bond  to  George  Tilley,  the  son  and  executor  of  John  Tilley,  the 
obligee. 

In  March  1847  Mr.  Lake  (the  Plaintiff)  was  engaged  as  solicitor  for  Lord 
Courtenay.  The  earl  had  also,  about  the  same  time,  requested  Mr.  Charles  Brutton 
to  obtain  for  him  £2000,  and  thereupon  the  preparation  of  the  deed  of  July  1847 
was  discussed.  The  earl  was,  at  that  time,  indebted  to  several  persons,  but  this  deed 
was  not  framed  for  the  purpose  of  giving  them  any  security.  The  principal  object  of 
it  was  to  secure  to  Charles  Brutton,  who  had  long  been,  and  then  was,  the  confidential 
solicitor  of  the  earl,  the  sums  advanced,  or  which  might  be  advanced,  by  him,  and  the 
sums  for  which  he  was  then  liable.  This  also  was  all  that  Mr.  Charles  Brutton 
required,  as  is  shewn  clearly  by  a  letter  of  the  12th  of  March  1847,  written  by  him, 
and  addressed  to  the  Plaintiff',  which  is  to  this  effect : — "  You  will  have  seen,  as  I 
believed  it  to  be.  Lord  Courtenay's  desire  and  determination  to  protect  and  secure 
me.  What  I  want  is,  such  a  deed  as  will  enable  me,  if  and  when  called  upon,  to 
replace  monies  which  I  have  borrowed  for  his.  Lord  l)evon's,  use.  To  raise  it  I  find 
that,  in  addition  to  the  £10,000  trust  monies  and  the  [46]  £2000  now  required,  I  am 
answerable  for  the  repayment  of  Tilley's  £1500,  and  of  the  like  sum  to  my  brother,  . 
•  making  together  £15,000.  The  sooner,  therefore,  the  security  is  prepared,  and  the 
necessary  insurances  are  effected  the  better,  particularly  as  the  £2000  is  wanted 
immediately. 

That  Mr.  Charles  Brutton  was,  at  that  time,  under  legal  liability  in  respect  of 
these  two  sums  of  £1500  is,  therefore,  distinctly  asserted  by  him  in  his  letter  of  the 
12th  of  March  1847,  and  it  was  believed  by  the  Plaintiff  and  Lord  Courtenay.  I  see 
no  evidence  to  shew  that  Lord  Courtenay  intended  by  this  deed  to  do  more  than 
secure  Mr.  Charles  Brutton  against  sustaining  any  loss.  I  see  none  to  shew  that  there 
existed  any  intention  to  secure  Mr.  Robert  Brutton  independently  of  Mr.  Charles 
Brutton,  or  to  select,  for  that  purpose,  these  sums  due  to  Robert  Brutton  in  prefer- 
ence to  the  others  due  to  him.  It  is  true  that  Lord  Devon,  in  his  evidence,  states 
that  if  the  real  state  of  the  case  had  been  made  known,  these  debts  would  have  been 
provided  for.  His  evidence  is  to  this  effect.  (See  ante,  p.  633.)  But  this  evidence 
does  not,   in   any  degree,   affect  Lord  Courtenay,   nor   is   there  anything  to  shew 
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that  it  was  his  intention  to  go  further  than  to  give  a  full  indemnity  to  Charles 
Brutton. 

For  the  Plaintiff  it  is  urged  that  the  real  facts  were  misstated  to  Lord  Devon  and 
to  Lord  Courtenay  ;  and  that  if  correctly  stated,  the  deed  of  24th  July  1847  would 
have  been  silent,  so  far  as  relates  to  this  debt  to  Mr.  Robert  Brutton  from  the  Earl  of 
Devon,  as  it  was  with  respect  to  the  other  debts  of  the  earl,  for  which  Mr.  Chailes 
Brutton  was  not  liable.  That  the  true  state  of  the  case  was,  and  could  only  be, 
known  to  [47]  Mr.  Charles  Brutton,  and  that,  consequently,  the  recital  having  been 
introduced  in  the  deed  solely  on  the  faith  of  the  statements  of  Mr.  Charles  Brutton, 
and  the  operative  part  of  the  indenture,  in  accordance  with  that  recital,  are  not 
binding  upon  Loid  Courtenay  or  the  creditors  claiming  through  him  ;  and,  therefore, 
it  is  contended,  the  Plaintitt'  having,  as  surety,  paid  all  the  sums  due  to  Mr.  Charles 
Brutton,  and  those  for  which  he  was  liable,  is  now  entitled  to  the  benefit  of  all  the 
secuiities  which  Charles  Brutton  had  to  secure  such  payments,  including  the  policy  in 
the  West  of  England  Office. 

On  the  part  of  the  Defendant,  it  is  urged  that,  in  fact,  the  accuracy  of  the  state- 
ment respecting  the  debt  to  Tilley  and  Robert  Brutton  was  immaterial,  for  that  it  is 
established  by  the  evidence,  and  particularly  that  of  the  Earl  of  Devon,  that  it  was 
intended  to  secure  the  payment  of  this  debt  by  the  deed  of  July  1847,  whether 
Charles  Brutton  was  liable  for  it  or  not ;  that,  in  truth,  the  oljject  of  that  deed  was 
not  merely  to  secure  the  payment  of  the  earl's  debts,  due  to  or  for  which  Charles 
Brutton  was  legally  lial)le,  but  also  those  which  he  had  induced  persons  to  advance 
for  the  benefit  of  the  earl,  upon  his  (Charles  Brutton's)  assurance  that  they  would  be 
duly  secured,  and  which,  therefore,  though  not  bound  in  law,  he  was  bound  in  honour 
to  discharge. 

It  appears  to  me  that  this  is  a  (juestion  depending  on  the  intention  of  the  parties, 
as  e.xpressed  in  and  by  the  indenture  of  July  1847.  That  was  a  deed  of  which  the 
expressed  object  is  to  secure  to  Mr.  Chailes  Brutton  the  repayment  of  the  monies 
then  due  to  him,  and  such  sums  in  addition  as  he  was  lialsle  to  pay,  or  might  become 
liable  to  pay,  within  the  limits  therein  specified.  It  is  accurately  expressed  in  his 
letter  of  March  1S47,  [48]  to  extend  to  the  £3000,  if  ami  when  he  should  be  called 
upon  to  pa}'  it,  i.r.,  if  and  when  he  should  be  compelled  to  pay  it.  This  del)t  of  £.3000 
he  is  not  and  caiuiot  be  compelled  to  pay  ;  and  it  appears  to  me,  therefore,  that  it  is 
not  included  in  the  deed.  That  this  was  the  object  of  Lord  Courtenay  is  established, 
in  my  opinion,  by  the  evidence  in  this  cause.  It  is  not,  in  my  opinion,  established  by 
this  evidence,  that  the  intention  of  the  Earl  of  Devon  went  beyond  this,  nor  can  I 
speculate  upon  what  his  intention  would  have  been  if  a  different  state  of  facts  had 
l)een  presented  to  his  mind.  Undoubtedly,  it  is  established  by  the  earl's  evidence 
that  his  belief  is  now,  that  if  the  real  facts  had  been  then  stated  to  him,  this  debt 
would  have  been  included  in  the  deed  ;  but  he  was  not  cognisant  of  the  facts  at  the 
time  ;  and  I  am  of  opinion  that  I  can  only  deal  with  the  facts  known  to  the  persons 
who  executed  it,  in  properly  construing  this  deed.  But  even  if  this  should  be 
considered  to  be  established,  it  does  not,  in  my  opinion,  affect  the  rights  of  the 
Plaintiff  or  of  Lord  Courtenay. 

,  I  am  of  opinion,  therefore,  that  the  Plaintift'  and  the  creditors  of  the  deed  of  July 
1849,  who  claim  under  Lord  Courtenay  himself,  are  not  estopped  by  reason  of  the 
recital  so  contained  in  this  indenture  of  July  1847,  and  the  witnessing  part  in 
accordance  therewith.  That  the  recitals  were  inaccurate  is  established  ;  that  Lord 
Courtenay  did  not  know  that  it  was  inaccurate  when  he  executed  the  deed  is  certain  ; 
that  Charles  Brutton  knew  of  its  inaccuracy  is  also  certain  ;  and,  in  my  opinion,  he 
cannot  claim  any  advantage  from  the  provisions  of  a  deed  so  far  as  they  relate  to  and 
are  founded  upon  an  inaccurate  recital  introduced  at  his  instance  into  it ;  still  less 
can  he  transfer  that  advantage  to  another  person.  The  case  of  Frazer  v.  Janes 
(5  Hare,  47.")),  before  [49]  Sir  James  Wigram,  is  conclusive  on  this  point.  This  is,  in 
truth,  j)roperly  a  bill  not  to  reform  the  deed,  which  I  think  unnecessary,  and  res|)ecting 
which  I  make  no  declaration  ;  but  it  is  a  bill  seeking  an  account  against  Charles 
Brutton,  liy  or  on  behalf  of  persons  who  have  paid  or  are  willing  to  pay  all  sums  due 
to  him  on  the  footing  of  that  deed  :  and  on  ])ayment  thereof,  to  direct  the  securities 
he  held  to  be  delivered  up  or  assigned  to  the  Plaintiff.     The  Defendant  cainiot,  in 
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answer  to  such  a  bill,  or  in  taking  such  an  account,  require  to  be  paid  sums  in  respect 
of  which  he  is  not  a  creditor,  and  in  respect  of  which  nothing  was  or  ever  will  be 
due  to  him ;  and  no  person,  other  than  the  parties  to  this  deed,  has  any  rights 
under  it. 

I  must,  therefore,  in  this  case,  direct  the  usual  accounts  to  be  taken  on  the  footing 
of  the  deed  of  the  24th  of  July  1847  :  but  in  taking  such  accounts  no  sums  are  to  be 
allowed  to  the  Defendant  Charles  Brutton  beyond  the  amount  due  for  principal  and 
interest  on  thei;iO,0(JO,  except  such  sums  of  money  as  have  actually  been  paid  liy  him 
or  which  he  shall  now  be  legally  liable  to  pay. 

[50]     STE.\r)  t:  Platt.     Da:  14,  15,  1853. 

A  testator  dcvi.sed  property  to  trustees,  for  the  maintenance  of  his  four  children 
until  they  severally  attained  twenty-five,  at  which  time  he  devised  "  unto  such  of 
his  said  children  as  should  attain  that  age  "  one-fifth  of  the  property  to  hold  to 
them  and  their  heirs.  There  was  a  gift  over  to  the  "survivors  or  survivor,"  if 
any  died  before  attaining  twenty-five  and  left  no  issue,  or  if  they  should  die  after 
attaining  twentj'-five,  and  should  leave  no  lawful  issue.  Held,  first,  that  their 
interests  did  not  vest  until  twenty-five.  And  secondlv,  that  the  words  "  survi\ors 
or  survivor"  was  not  to  be  lead  "other  or  others." 

There  is  no  estate  by  the  curtesy  issuing  out  of  an  estate  jtiir  auler  tie. 

The  testator  was  possessed  of  a  cotton  mill  and  buildings,  which,  in  1SI9,  had  been 
granted  to  him  and  his  heirs  and  assigns,  for  three  lives. 

By  his  will,  made  in  1823,  he  devised  the  property  to  trustees  and  their  heirs, 
i^'c,  upon  trust  to  let,  and  out  of  the  rents  and  profits  therefrom,  or  from  anv  other 
his  estate  and  effects,  to  pay  his  wife  one-fifth  part,  and  the  other  four-fifth  parts  he 
directed  to  be  paid  "towards  the  maintenance,  education  and  bringing  up  of  his  four 
children,  namely,  Elizabeth,  Maria,  Jane  and  Joseph,  for  and  during  and  until  such 
time  as  they  should  severally  and  respectively  attain  the  age  of  twenty-five  years,  at 
which  time,  and  as  the}'  should  severally  attain  that  age,  he  gave,  devised  and  bequeathed 
unto  nuch  of  his  saul  chiUren  as  should  attain  that  ai/r,  each  one  ecjual  fifth  pait  or 
share  of  the  w'hole  of  his  said  real  and  personal  estate,  to  hold  to  them,  their  heirs, 
executors,  administrators  and  assigns,  for  and  during  all  his  estate,  right,  title  and 
interest  therein  respectivel}',  but  subject,  nevertheless,  to  the  provisoes  and  conditions 
thereinafter  mentioned,  that  is  to  say  :  Provided  always,  that  if  any  of  his  said 
children  should  happen  to  die  before  he,  she  or  they  should  attain  the  said  age  of 
twenty-five  years,  and  should  leave  no  lawful  issue,  then  and  in  such  case  he  gave, 
devised  and  bequeathed  the  part  or  share  of  his  said  real  and  personal  estate,  of  him, 
her  or  them  so  dying,  unto  the  survivors  oi'  survivor  of  his  said  children,  to  be  equally 
[51]  divided  amongst  them,  their  heirs,  executors,  administrators  and  assigns,  share 
and  share  alike  :  provided  also,  that  if  any  of  his  said  children  should  happen  to  die 
after  they  should  have  attained  the  age  of  tweuty-five  years,  and  should  leave  no 
lawful  issue,  then  he  gave,  devised  and  bequeathed  the  part  or  share  of  his  .said  leal 
estate,  of  him,  her  or  them,  so  dying,  unto  the  survivors  or  survivor  of  his  said 
children,  their  heirs,  executors,  administrators  and  assigns,  equally,  share  and  share 
alike." 

After  the  decease  of  his  wife,  he  gave  the  other  fifth  part  to  his  children,  subject 
to  the  same  trusts,  provisoes  and  conditions. 

The  testator  died  shortly  after  the  date  of  his  will,  and  all  his  children  survived 
him. 

The  eldest  child,  Elizabeth,  attained  twentj'-five,  and  married  the  Plaintiff  Stead. 
Jane  attained  twenty-five,  she  married  Gilhooly,  and  had  a  child,  who  died  in  infancy, 
and  she  herself  afterwards  died,  leaving  her  husband  surviving.  Maria  married  Platt, 
and  died  under  twenty-five,  leaving  children  ;  and  Joseph  attained  twenty-five,  and 
died  intestate  and  unmarried. 

The  bill  was  filed  by  P^lizabeth  and  her  husband,  against  the  children  of  Maria  and 
Mr.  Gilhooly,  in  order  to  ascertain  the  rights  of  the  parties  in  the  cotton  factory. 
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Mr.  K.  Palmer  and  Mr.  W.  H.  Clarke,  for  the  Plaintiff.  First,  the  gift  is  to  the 
trustees,  for  the  maintenance  of  the  children,  until  they  attained  twenty-five,  "at 
which  time  "  he  devises,  "  unto  such  of  his  children  as  should  attain  that  age  "  to  each 
one-fifth.  The  chil-[52]-dren,  therefore,  did  not  take  vested  interest  until  they 
attained  twenty-five,  and  Maria  having  died  under  that  age,  there  is  an  intestacj'  as 
to  the  share  intended  for  her.  Secondly,  as  to  the  shares  of  Jane  and  Joseph,  who 
both  attained  twenty-five,  but  died  "  leaving  no  lawful  issue,"  they  went  over  to  the 
surviving  children  of  the  testator.  It  will  be  argued  that  the  grandchildren  took  by 
implication,  but  that  point  is  now  settled  Vjy  the  decision  in  La/  v.  Bu>:k  (14  Beav.  459, 
and  2  l)e  G.  M.  it  G.  810). 

Mr.  Lloyd  and  Mr.  Lewin,  for  the  children  of  Maria.  The  testator's  children  took 
vested  interests  at  his  death.  The  inclination  of  the  Court  is  in  favour  of  a  vesting, 
and  expressions,  at  first  sight  contingent,  are  frequently  held  vested.  Thus,  in 
Borastun's  case  (3  Kep.  16),  a  devise  to  H.,  "  when  the  said  H.  should  come  to  his  age 
of  twenty -one,"  was  held  vested.  So  in  Brmnfidd  v.  Cnmder  (1  Bos.  &  Pul.  N.  C. 
313),  a  gift  to  C,  "if  he  should  live  to  attain  twenty-one,"  was  held  vested.  The 
Court  regards  the  substantial  intention  of  a  testator,  and  is  not  bound  by  the  strict 
meaning  of  words  of  contingency.  Mnrmi/  v.  Jones  (2  Ves.  &  B.  313).  Here,  the  gift 
is  to  the  four  children  nominatiiii,  and  not  to  a  class,  which  makes  the  case  stronger  ; 
and  the  expressions  "as  they  should  severally  attain  that  age,"  and  "such  as  shall 
attain  that  age,"  do  not  import  a  contingency,  but  refer  to  the  determination  of  the 
prior  interest,  viz.,  the  gift  for  the  maintenance  of  the  children,  which  ceases  at 
twenty-five,  as  in  Hunaon  v.  Grahtim  (G  Ves.  239).  The  gift  of  the  income  in  the 
meanwhile  is  a  strong  circumstance  in  favour  of  an  immediate  vesting,  as  was  held  in 
Daries  v.  Fisher  (5  Beav.  201).  The  gift  over  of  "the  part  or  share  of  him,  her  or 
them  so  [53]  dying,"  shews  that  they  had  already  a  vested  gift,  and  that  this  was 
intL-nded  as  a  divesting  clause.  There  is  no  doubt  that  a  devise  to  a  person,  if  he 
shall  live  to  attain  a  particular  age,  standing  alone,  would  be  contingent ;  yet  if  it  be 
foliowed  by  a  limitation  over,  in  case  he  die  under  such  age,  the  devise  over  is 
considered  as  explanatory  of  the  sense  in  which  the  testator  intended  the  devisee's 
interest  in  the  property  to  depend  on  his  attaining  the  specified  age,  namely,  that  at 
that  age  it  should  become  absolute  and  indefeasible ;  the  interest  in  question,  there- 
fore, is  construed  to  vest  inxtanter.  Again,  the  gift  over  in  case  of  leavitig  no  lawful 
issue  would,  in  the  case  of  fee-simple  estates,  create  an  estate  tail,  and  the  same  words 
here  give  a  (juasi  estate  tail  in  the  descendable  leaseholds.  Secondly,  in  the  gift  over 
the  words  "survivors  or  survivor  "  are  to  be  construed  "other  or  others,"  for  which 
there  is  sufficient  authority,  as  in  Barlow  v.  Salter  {\"  Ves.  479) ;  IVilmotw  U'ilinuf 
(8  ^'cs.  10) ;  Alton  v.  Brooks  (7  Sim.  204).  It  is  very  unlikely  that  the  testator  could 
intend  the  share  of  a  child  who  left  issue  to  go  over  to  a  child  who  had  none.  They 
also  cited  Eiirc  v.  Marsden  (2  Keen,  564  ;  4  Myl.  &  Cr.  231)  ;  and  Lceminrj  v.  Sherratt 
(2  Hare,  14). 

Mr.  Joliffe,  for  Mr.  Gilhooly,  contended  that  he  was  entitled  for  life  to  Jane's 
share,  as  tenant  by  the  curtesy.  He  argued  that  the  heir  takes  an  estate  jmr  auter  vie, 
not  as  special  occupant,  "but  as  heir,  not  of  a  fee,  but  of  a  descendable  freehold." 
The  heir  could  "recover  by  a  writ  of  mortdanr.ester,  in  case  of  aliatement  (which 
infallibly  proves  the  heir  takes  by  descent) :  "  Holden  v.  SiDdllhronkc  (Vaughan,  201 ). 

[54]  Mr.  K.  Palmer,  in  reply.  A  tenancy  by  the  curtesy  must  arise  out  of  an 
inheritance,  and  a  mere  freehold  estate  is  insutticient  to  create  it.  A  tenancy  by 
curtesy  is  a  continuation  of  the  inheritance  in  the  husband,  which  would  otherwise 
have  ceased  b_v  the  death  of  the  wife,  and  it  can  never  arise  where  the  children  cannot 
take  the  inheritance;  Sumner  v.  Partridr/e  (2  Atk.  47);  Barker  v.  Barker  (2  Sim.  249). 
The  heir  takes  estates  pur  auter  tie,  not  by  descent,  but  as  a  special  occupant.  Lord 
Kenyon,  in  Doe  d.  Ilhike  v.  Luxton  (6  Term  Kep.  291),  says,  "Such  estates  certainly 
are  not  estates  of  inheritance  ;  they  have  been  sometimes  called,  though  improperly, 
descendable  freeholds  ;  strictly  s])caking,  they  are  not  descendaltlc  freeholds,  because 
the  heir  at  law  does  not  take  by  descent."  Lord  Hldon,  in  IHjilei/  v.  U'atirworth 
(7  Ves.  425),  was  of  the  same  opinion.  The  case  of  Burl-worth  v.  Thirbll  (3  Bos.  iV 
Pul.  652,  n.)  is  of  very  qucstionai)le  authority  ;  Momli/  v.  Kimj  (2  Bing.  451) ;  2  Sugdon 
on  Powers  (p.  35,  n.  1,  6th  edit.);  as  is  Goodenouijh  v.  Goudenouijh  (2  Kop.  on  Ilusb. 
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and  Wife,  2d  edit.  504  ;  2  Dick,  795  ;  3  Prest.  Abs.  372).     There  exists  no  instance  of 
dower  or  curtesy  out  of  an  estate  pnr  anter  rie.     See  Low  v.  Jliirrm  (3  P.  \\'ms.  262). 

T}{E  Majstek  ok  the  Koli.s  [Sir  John  Komillyl.  The  question  involved  in  the 
construction  of  this  will  relates  to  the  time  at  whicn  the  shares  of  the  four  children 
became  vested. 

The  testator  left  three  daughters,  Elizabeth,  Jane  and  Maria,  and  a  son  named 
Joseph,  and  he  directs  that  four-fifths  of  the  estate  shall  be  applied  towards  [55]  their 
maintenance,  <S:c.,  until  they  attained  twent\'-five  years,  "at  which  time,  and  as  ihey 
should  severally  attain  that  age,  he  gave,  devised  and  be(iueathed  unto  such  of  his 
said  children  as  should  attain  that  age,  each  one  equal  fifth  part  or  share  of  the  whole 
of  his  said  real  and  personal  estate." 

It  is  obvious  that,  except  the  right  to  maintenance  and  education  out  of  the  rents, 
no  interest  is  given  to  the  children  in  the  corpus  of  the  estate,  except  by  the  gift,  to 
such  of  them  as  should  attain  the  age  of  twentj^-five  years. 

I  think  that  the  case  is  disposed  of  by  Leukr  v.  llohinsm  (2  Mer.  363),  and  by  the 
very  long  series  of  authorities  which  led  to  it.  In  fact,  this  case  is  stronger  than 
Lmb'  V.  Jloliinson.  I  am  of  opinion,  therefore,  that  anyone  who  died  under  twenty- 
five  failed  in  obtaining  a  vested  interest. 

That  will,  in  a  great  measure,  dispose  of  a  very  consideraVile  portion  of  the  rest  of 
the  argument.  It  certainly  would  dispose  of  the  argument  urged  liy  Mr.  Lloyd,  with 
respect  to  the  giving  of  an  estate  tail.  He  argued  that  a  gift  over,  in  case  a  child 
should  die  without  issue,  would  create  an  estate  tail.  Given  generally,  it  would  do 
so.  If  the  testator  had  said,  "  If  he  die  without  issue  before  he  attains  the  age  of 
twenty-five,  it  is  to  go  to  A.  B.,  or  if  he  die  without  issue,  after  attaining  twenty-five, 
it  is  to  go  to  A.  B.,"  it  would  be  the  same  as  if  he  had  said,  generally,  "  If  he  die 
without  issue,  it  is  to  go  to  A.  B."  I  felt  disposed  to  concur  in  that  argument,  liut  it 
requires  that  there  should  be  a  previous  vested  gift  to  the  devisee,  before  [56]  the 
quality  of  his  estate  can  be  determined  by  the  gift  over.  If,  as  I  have  already 
determined,  there  is  no  gift  to  the  children  unless  they  attain  the  age  of  twenty-five 
years,  another  estate  cannot  be  taken  liy  them  by  force  of  a  gift  over  in  a  particular 
event.  In  fact,  where  the  Court  determines  that  these  words  create  an  estate  tail,  it 
merely  determines  the  qualitj-  and  extent  of  some  estate  and  interest  previously 
given,  and  I  concur  in  the  argument  for  the  Plaintiff'  on  that  part  of  the  case. 

I  thought  at  first  that  a  difierence  might  exist  with  respect  to  those  children  who 
attained  twenty-five,  but  it  is  justly  pointed  out  to  me  that  this  circumstance  can 
have  no  such  effect,  because  then  the  gift  over  will  still  take  effect,  either  as  an 
executory  devise  or  as  a  limitation  l>y  way  of  remainder.  The  consequence  is,  that  I 
am  of  opinion,  that,  with  respect  to  the  share  of  Maria,  it  did  not  vest  in  her  at  all, 
as  she  died  under  twenty-five,  and  that  on  her  death  it  went  over  to  the  testator's 
heir  at  law,  Joseph,  and  that,  he  having  died  intestate  and  without  issue,  it  must  novir 
be  divided  between  his  co-heirs  in  equal  shares. 

With  respect  to  the  share  of  Jane,  who  died  after  attaining  twenty-five,  and 
without  issue,  her  share  goes  over  also  to  Joseph  and  the  Plaintiff,  as  being  the  only 
survivors  at  that  time. 

Mr.  Joliffe  contended  that  Jane's  husband  was  entitled  to  curtesy  out  of  this 
estate  ;  and,  for  this  purpose,  cited  several  authorities,  notwithstanding  the  Statute  of 
Frauds,  which  says  that  the  heir  is  to  be  a  special  occupant.  And  he  contended  that 
the  authorities  shewed  that  the  estate  went  to  the  heir  j>iir  miter  vir  [57]  as  l)y  di/scent. 
However,  I  think  that  the  authorities  which  have  been  referred  to  by  Mr.  Palmer, 
namely,  the  cases  of  L'ipki/  v.  Jrafemw/h  and  L)oc  v.  Lii.rlon,  decided  by  Lord  Kcnvou, 
disprove  that  proposition.  It  would  be  singular  if  such  an  estate  had,  as  an  incident 
to  it,  dower  or  curtesy,  and,  considering  the  great  prevalence  of  that  species  of  estate  in 
this  country,  that  there  should  be  no  case  on  the  subject.  I  am  of  oj)inion,  therefore, 
that  I  am  concluded  by  authority,  and  that  it  is  not  necessary  to  consider  the 
subsequent  point  which  arises,  but  that  this  is  not  an  estate  to  which  curtesy  is 
incidental,  which  will  dispose  of  the  claim  of  Mr.  Gilhooly,  the  husband. 

The  original  share  of  Joseph,  and  his  accrued  shares,  will  go  to  the  Plaintiff  and 
William  Wright  Piatt,  as  co-heirs,  the  survivorship  takes  effect  with  respect  to  his 
first  original  share ;  but  as  to  the  accrued  shares,  with  respect  to  which  the  will  con- 
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tains  no  direction,  they  will  be  divided  equally  between  William  W.  Piatt  and  the 
Plaintiff',  as  co-heirs  of  Joseph. 

The  fifth  given  to  the  widow  will  go  in  the  same  manner  as  the  four  shares. 

[58]     WoRLEY  V.  WoRLEY.     Jan.  28,  1854. 

[S.  C.  2  W.  R.  216.] 

A  testatrix  by  her  will  appointed  A.  and  B.  executors  and  trustees  thereof.  By  a 
codicil,  she  revoked  the  appointment  of  A.  as  executor  and  appointed  C.  executor, 
and  gave  to  C.  "  all  the  powers  and  authorities  to  enable  him  to  carry  out  the 
trusts  of  her  will  as  were  given  Ijy  the  will  to  A."  The  testatrix  thereby  also 
declared  her  intention  to  be,  that  the  codicil  should  only  "affect  the  appointment 
of  A.  as  executor  of  her  will."  Held,  that  B.  and  C.  were  executors  and  A.,  B.  and 
C.  trustees  of  the  will. 

Sarah  Ann  Stainton  Worley,  by  her  will,  dated  2d  July  1852,  appointed  her  son 
Henry  Worley,  when  he  should  come  of  age,  and  James  Eliot,  executors  and  trustees 
thereof,  and  gave  and  bequeathed  certain  household  furniture,  stock,  aud  personal 
estate  on  the  trusts  therein  mentioned. 

By  a  codicil  to  her  will,  dated  16th  May  1853,  the  testatrix,  in  consequence  of  her 
son  Henry  having  gone  to  Australia,  revoked  the  appointment  of  him  as  executor  of 
her  will,  and  in  his  place  appointed  James  Worley  as  executor,  and  gave  to  James 
Worley  "  all  the  powers  and  authorities  to  enable  him  to  carry  out  the  trusts  of  her 
will  that  were  given  by  her  will  to  her  son  Henry  Worley,  and  as  fully  and  eflectually 
as  if  the  name  of  James  Worley  had  been  inserted  in  her  will  in  the  place  of  the 
name  of  her  son  Henry  Worley."  And  the  testatrix  thereby  declared  that  it  was 
her  intention  that  the  codicil  should  only  affect  the  appointment  of  her  son  Henry 
Worley,  as  executor  of  her  will,  and  in  no  other  respect  whatever,  and  she  confirmed 
her  will  in  all  other  respects. 

The  (juestion  was  whether  the  codicil  revoked  the  appointment  of  Henry  Worley 
as  trustee  as  well  as  executor,  and  whether  Henry  or  James  Worley  was,  or  lioth 
were,  to  be  associated  with  Mr.  Eliot,  in  the  trusteeship. 

Mi-.  Koupell  and  Mr.  Moore,  for  the  Plaintiffs,  con-[59]-tended  that  the  appoint- 
ment of  Henry  Worley,  as  executor  only,  was  revoked,  and  that  he  still  remained  a 
trustee.  They  also  insisted  that  James  Worley,  though  appointed  an  executor,  was 
not  also  a  trustee,  for  though  the  testatrix  gave  him  all  the  powers  and  authorities 
that  were  given  to  Henry,  to  enable  him  to  carry  out  the  trusts  of  the  will,  those 
words  were  cut  down  by  the  subsequent  expression  of  the  testatrix's  intention  that 
the  codicil  should  only  affect  the  appointment  of  Henry  as  executor,  and  that  an 
executor  had  duties  to  perform  which  might  l)e  called  trusts. 

Mr.  Glassc  and  Mr.  Stephens,  cmitra. 

The  Master  ok  the  Kolls  [Sir  John  Romilly].  I  think  James  is  a  trustee,  and 
that  Henry  remained,  and  still  remains,  a  trustee,  so  far  as  revocation  is  concerned. 
He  may,  indeed,  cease  to  be  a  trustee  by  going  abroad,  but  not  by  operation  of  the 
revocation.  I  cannot  hold  his  appointment  as  trustee  revoked  by  inference  from  the 
lowers  and  authorities  given  to  .lames  Worley.  (See  Graham  v.  Giuham,  16  Beav. 
550;  Cartwnghtv.  Slieplwanl,  Ih.  301.) 

[60]    Cooke  v.  Darwin.     Xur.  12,  U,  1853. 

[S.  C.  23  L.  J.  Ch.  997.] 

A  l)ill  by  the  executors  of  the  payee  of  a  note  against  the  maker  prayed  payment  on 
the  foundation  of  its  loss.  It  turned  out  to  be  in  the  Defendant's  possession,  who 
claimed  it  by  gift  from  the  testator.  The  suit  being  brought  to  a  hearing  without 
amendment,  stnMe,   that  it  was  wrong   in  form.     But  the  evidence  being  held 
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sufficient  to  prove  the  Defendant's  allegation,  that  the  note  was  actually  delivcied 
to  him  by  the  testator,  intending  that  he  should  not  be  sued  upon  it,  the  bill  was 
dismissed  with  costs. 

About  three  months  before  the  death  of  the  testator,  John  Hall,  he  lent  his  son- 
in-law,  the  Defendant,  George  Darwin,  the  sum  of  £50,  upon  a  joint  and  several 
promissory  note,  made  by  Darwin  and  John  Briggs,  as  his  surety.  On  the  14th  of 
May  1851  the  testator  made  his  last  will,  and  he  died  on  the  8th  of  June  1851,  at 
the  age  of  eighty-six. 

After  his  decease,  the  promissory  note  was  missing,  and  the  Plaintiffs,  the  executors, 
filed  their  bill,  stating  that  Darwin  was  indebted  to  the  testator  in  the  sum  of  £50, 
upon  the  promissory  note  ;  that  the  said  sum  was  still  due  from  Darwin  to  the 
Plaintiffs ;  that  the  promissory  note  was  in  the  possession  of  the  testator  at  his 
decease,  but  that  the  Plaintiffs  had  been  unable  to  find  the  same,  and  that  it  was  thiMi 
lost  or  mislaid,  by  reason  whereof  the  Plaintiffs  were  unable  to  sue  at  law  in  respect 
of  the  same.  The  bill  prayed  that  Darwin  might  be  decreed  to  pay  the  Plaintiffs  the 
amount  due,  the  Plaintiffs  offering  to  indemnify  him  against  the  consequences,  in  case 
the  promissory  note  should  be  lost  or  mislaid. 

Darwin,  by  his  answer,  alleged  that  the  money  was  advanced  to  him  by  the 
testator,  not  as  a  loan,  but  as  a  gift,  on  condition  that  he  should  pay  the  testator 
interest  during  his  life,  and  that  the  testator,  three  weeks  before  his  decease,  gave  him 
back  the  note,  in  order  that  no  demand  might  be  made  upon  him  for  the  amount. 
The  note  was  still  in  the  custody  of  the  Defendant. 

[61]  Mr.  Lloyd  and  Mr.  Ellison,  for  the  Plaintiff's,  were  proceeding  to  open  the 
case,  when 

Mr.  It.  Palmer  and  Mr.  Hobhouso,  for  the  Defendant  Darwin,  took  a  preliminary 
objection,  that  the  Plaintiffs  had  no  right  at  all  to  sue  in  a  Court  of  Equitj-  in 
respect  of  the  note,  it  being  proved  that  the  note  was  neither  lost  nor  mislaid,  Init  to 
be  in  the  pos.session  of  Darwin,  who  claimed  a  right  to  the  pos.session  of  it,  under 
an  absolute  gift  of  it,  infir  viivf:.  They  cited  Wahnden  v.  Child  (1  Ves.  sen.  S-l-l), 
Mos.<ap  V.  Eadon  (16  Ves.  430),  Thornton  v.  Ktwiht  (16  Sim.  509),  Mit.  PI.  (Jer.  edit., 
pp.  124,  125,  222  ;  5th  edit.,  pp.  146,  147,  261),  1  Stor.  Eq.  PI.  (third  edit.,  ss.  313, 
472,  713),  1  Stor.  Eq.  Jur.  (sects.  82,  85,  86). 

Mr.  Lloyd  and  Mr.  Ellison,  contra.  The  term  "  lost "  is  a  large  and  comprehen- 
sive one,  and  may  apply  to  a  case  where  the  instrument,  though  not  absolutely  lost, 
is  lost  to  the  owner.  In  this  case  the  promis.sory  note  was  "lost  or  mislaid,"  .so  far 
as  the  Plaintiffs  were  concerned,  and  may,  therefore,  as  to  them,  be  averred  to  be  lost 
or  mislaid.  The  word  is  often  so  used,  and  if  the  affida\"it  accompanj^ing  the  bill  were 
true  at  the  filing  of  the  bill,  that  is  sufficient  to  sustain  the  jurisdiction  of  the  Court, 
though  it  might  be  afterwards  discovered,  by  the  answer,  that  the  note  was  in  the 
possession  of  the  Defendant;  I'earci'  v.  Creswirk  {-2  Hare,  286),  Marhcn-.ie  v.  Johnston  (4 
Madd  373),  Crosse  v.  BedingJtehJ  {12  Sim.  35),  Picrson  v.  Hutchinson  (2  Campb.  211  ;  6 
Esp.  126),  Touhnin  v.  Pricr  (5  Ves.  239),  Mitf.  Eq.  PI.  (third  edit.,  pp.  92,  95).  The 
form  of  the  affidavit  itself  shews  this,  because  it  avers  "  that  the  Plaintiffs  know  not 
where  the  lost  instrument  is,  [62]  unless  it  be  in  the  hands  of  the  Defendant;  Mitford 
(p.  124,  4th  edit.);"  clearly  shewing  that  the  Plaintiffs  have  an  equitable  remedy, 
thouo-h  it  might  turn  out  that  the  Defendant  has  the  instrument  in  his  possession. 
The  Plaintiffs,  it  is  not  denied,  were  right  in  the  commencement  of  the  suit,  and  being 
so,  the  objection  of  want  of  jurisdiction,  if  taken  by  the  Defendant  at  all,  ought  to 
have  been  taken  by  plea  ;  Mit.  Eq.  PI.  (third  edit.,  p.  343),  1  Stor.  Eq.  PI.  (sect.  473) ; 
but  he  has  put  in  his  answer,  and  has  gone  into  evidence  ;  and  in  adopting  that  course 
he  has  submitted  to  the  jurisdiction.  The  Plaintiffs  might  also  have  come  to  this 
Court  for  relief,  on  the  ground  of  spoliation  or  suppression  of  the  instrument ;  Tiicbr 
V.  Phipps  (3  Atk.  359) ;  and  the  existence  of  a  concurrent  jurisdiction  does  not  oust 
that  of  a  Court  of  Equity;  Jl'hitjield  v.  Faussii  (1  Ves.  sen.  387),  U'ahnslcij  v.  Child  (1 
Ves.  sen.  341).  Besides,  the  Court  of  Chancery  has  the  power  of  dealing  with  cases 
of  lost  bills,  upon  an  indemnity  being  given,  which  a  Court  of  law  will  not  exercise  ; 
Hansard  v.  Robinson  (7  Barn.  &  Cr.  90),  Pitrson  v.  Hutchinson  (2  Campb.  211  ;  6  Esp. 
126).     And  lastly,  giving  relief  in  such  a  case  avoids  a  multiplicity  of  suits. 
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The  Master  of  the  Rolls.     I  shall  reserve  the  objection,  and  hear  the  case  upon 

the  merits. 

Mr.  Lloyd  and  Mr.  Ellison  commented  upon  the  evidence,  and  endeavoured  to 
prove  that  the  note  was  in  the  testator's  possession  at  the  time  of  his  decease,  and 
consequently  that  the  Defendant  had  now  no  right  to  retain  it,  however  he  might 
have  obtained  possession  of  it. 

Mr.  K.  Palmer  and  Mr.  Hobhouse.  The  Defendant's  [63]  case  is  that  when  the 
note  was  originally  taken  b}'  the  testator  from  the  Defendant,  though  the  transaction 
constituted  a  legal  debt,  yet  the  testator  intended  it  to  be  an  advancement ;  and  the 
delivery  of  the  note  afterwards  to  the  Defendant  was  either  a  release  or  discharge 
thereof,  or  a  duiuttio  morlu  cau.M.  They  cited  Astun  v.  I'l/e  (5  Ves.  3.50,  n.) ;  £dcn  v.  Siiii/th 
(5  Ves.  3-il);  Flower  v.  Marten  (2  Myl.  &  Cr.  4.59);  Major  v.  Major  (I  Drew.  165);  Miller 
v.  Miller  (3  P.  Wms.  356) ;  Duffield  v.  £li,ie^^  (1  Bligh  (N.  8.)  497). 

Mr.  Lloyd,  in  reply. 

Xor.  14.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  When  the  case  was  first 
opened  I  felt  considerable  difficulty  as  to  the  form  of  the  bill,  which  states  an 
ordinary  case  of  a  lost  instrument,  and  seeks  the  ordinary  relief  in  such  a  case, 
although  the  promissory  note  was  then,  and  is  now,  in  the  possession  of  the 
Defendant. 

I  do  not  doubt  that  this  Court  has  jurisdiction  in  cases  of  lost  instruments,  both 
where  a  prufert  of  it  is  required  at  law,  and  also  where  the  Defendant  is  entitled  to  an 
indemnity,  to  protect  him  against  being  sued  by  some  other  person,  into  whose 
possession  the  instrument  may  have  come.  Nor  do  I  doubt  that  there  is  jurisdiction 
in  this  Court,  in  the  case  of  suppression  and  spoliation  of  the  instrument  under  which 
the  Plaintift"  claims  a  title,  for  where  a  Defendant  at-[64]-tempts  to  keep  away, 
destroy,  or  injure  the  instrument  constituting  the  Plaintiff's  title,  this  Court,  though 
the  instrument  is  in  existence,  will  sustain  a  bill  for  the  purpose  of  giving  possession 
of  it,  and  such  a  suit  is  something  in  the  nature  of  an  equitable  action  of  detinue.  It 
is  not  necessary  for  me  to  express,  and  I  do  not  intend  to  express,  any  opinion, 
whether  that  equity  would  exist  in  cases  of  bills  of  exchange  or  promissory  notes. 
The  case  of  the  accountable  receipt  was  undoubtedly  as  strong  a  case  upon  the  subject 
as  I  am  aware  of  in  the  books  (2  Hare,  286).  The  Vice-Chancellor  thought  the 
Plaintiff  had  established  his  right  to  the  possession  of  that  document,  and,  in  order  to 
save  circuity  of  action,  he  decreed  him  the  fruits  of  it,  instead  of  leaving  him  to  go  to 
a  Court  of  law  for  that  purpose.  I  think  it  unnecessary  to  consider  how  far  by  analogy 
to  that  case  the  Plaintiti'  might  be  entitled  to  relief,  because  the  present  bill  is  framed 
upon  a  totally  difi'erent  view,  and  relies  entirely  upon  the  equity  arising  out  of  the 
doctrine  in  the  case  of  a  lost  instrument,  which  does  not  appear  to  me  to  be  applic- 
able to  facts  before  me.  Though  I  entertained  a  strong  opinion  upon  this  point  when 
the  case  was  opened,  I  was  desirous  that  the  cause  should  not  be  determined  upon  that 
ground,  because  (without  expressing  any  opinion  as  to  whether  I  could  have  given 
the  Plaintiff  any  means  of  setting  his  case  right)  I  was  desirous,  if  a  strong  case  of 
merits  had  been  made  out  in  his  favour,  of  doing  what  I  could,  to  enable  him  to  bring 
his  case  before  the  Court.  I  have  now  heard  the  whole  of  the  evidence  read  and 
commented  upon  by  both  sides ;  and  notwithstanding  the  observations  I  have  made 
upon  the  frame  of  the  bill,  it  is  upon  the  merits  alone  that  I  intend  to  dispose  of  this 
case. 

[65]  I  think,  upon  the  evidence,  that  the  testator,  shortly  before  his  death,  gave  this 
note  to  Darwin,  intending  that  he  should  not  be  sued  upon  it ;  and  thinking  that 
the  Defendant  has  estaljlished  his  case  by  evidence,  I  am  of  opinion  that  he  is  entitled 
to  the  fruits  of  it,  and  that  this  bill  must  thereupon  be  dismissed  ;  and,  from  the  nature 
of  the  case,  it  must  necessarily  be  dismissed  with  costs. 

[65]    Brotherton  c.  Bury.    Xov.  19,  1853. 

[S.  C.  2  W.  R.  46.] 

Gift  over,  after  an  absolute  bequest,  in  the  event  of  death  without  leaving  issue  sur- 
viving, construed,  upon  the  context,  such  a  death  under  twenty-one. 
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A  testator  gave  his  personal  estate,  and  the  produce  of  his  real  estate  (which  was  to 
be  sold  on  his  youngest  child  attaining  twenty-one),  between  his  children  equally. 
There  was  a  gift  over,  if  any  child  should  die  after  the  testator's  decease  without 
leaving  issue  surviving  him  (omitting  the  words  under  twenty-one).  There  were  a 
maintenance  clause,  out  of  interest,  and  an  advancement  clause,  out  of  capital,  until 
the  shares  "should  become  payable  and  transferable,"  and  which  referred  to  the  time 
when  the  legatees  would  bo  alssolutely  entitled  to  receive,  as  being  on  attaining 
twenty-one.  A  child  died  on  attaining  twenty-one,  without  leaving  issue.  Held, 
that  his  share  did  not  go  over,  but  belonged  to  his  representative. 

The  testator  devised  his  residuary  freehold  and  leasehold  estates  to  trustees,  upon 
trust  to  let  and  manage,  until  his  youngest  child  should  attain  twenty-one,  and  out  of 
the  rents,  to  pay  certain  annuities  and  a  competent  part,  at  their  discretion,  for  the 
maintenance  of  his  children,  until  they  attained  twenty-one,  and  the  i.ssue  of  any  child 
who  should  depart  this  life  before  or  after  the  testator's  decease  :  And  upon  his 
youngest  child  attaining  twenty-one,  upon  trust  to  sell,  and,  after  providing  for  the 
annuities,  to  hold  the  residue  on  the  trusts  after  mentioned. 

The  testator  afterwards  directed  his  trustees  to  stand  possessed  of  his  residuary 
personal  estate,  "and  the  other  trust  monies  aforesaid,"  upon  trust  for  all  his  children 
equally,  "  subject  to  the  provision  thereinafter  contained  with  respect  to  advance- 
ment." 

The  will  then  contained  the  following  provisoes  : — 

Provided,  &c.,  "that  if  any  of  my  said  children  shall  [66]  depart  this  life  during 
my  lifetime,  leaving  any  child  or  children  who  shall  be  living  at  my  decease,  or  shall 
depart  this  life  after  my  decease,  and  before  he,  she,  or  they  shall  have  attained  the 
age  or  respective  ages  of  twenty-one  years,  leaving  any  child  or  children  him  or  her 
surviving,"  then  he  directed  the  original  and  accruing  share  of  every  such  child  should 
belong  to  the  children  of  such  child  equally,  their  share  to  be  payable  or  transferable 
by  him,  her,  or  them,  on  attaining  the  age  of  twenty-one  years. 

Provided,  &c.,  "that  in  case  any  of  my  said  children  shall  depart  this  life  in  my 
lifetime,  without  leaving  any  issue  him  or  her  surviving,  who  shall  be  living  at  my 
decease,  or  shall  depart  /hi?  life  after  my  ilecease  without  leaving  any  ii^sue,  him,  her,  or  them 
sitri'ivini/,  or  there  being  any  such  issue  of  any  of  my  children,  in  case  the  issue  of  any 
such  of  my  children,  so  dying,  shall  depart  this  life  under  the  age  of  twenty-one  years, 
without  leaving  any  lawful  issue  him,  her,  or  them  surviving,"  then  the  share,  as  well 
original  as  accruing,  "  of  such  child  or  children  so  dying  without  leaving  issue,  or 
whose  issue  shall  so  die  as  aforesaid,  of  and  in  the  said  residuary  trust  monies  and 
premises,  shall  become  lapsed  and  merged,  and  shall  sink  into  and  be  con.sidered  as 
part  of  the  remainder  of  the  said  residuary  trust  monies  and  premises,  and  shall  be 
held  and  applied  for  the  benefit  of  the  other  persons  interested  therein,  upon  the  .same 
trusts,  and  for  the  same  ends,  intents  and  purposes  as  are  in  and  by  this  my  will 
expressed  and  declared  concerning  the  same." 

He  then  directed  as  to  such  of  "  his  children  or  their  children  "  as  he  had  made 
advancement  or  loans  to,  the  amount  should  be  deducted  from  the  amount  which  the 
child  or  issue  would  otherwise  be  entitled  to  receive. 

[67]  The  will  then  contained  the  following  clauses  for  maintenance  and 
advancement : — 

Provided  always  that  with  reference  to  any  of  my  children,  or  their  respective 
issue,  who  shall  not  have  attained  the  age  of  twenty-one  years,  ami  who  shall,  for  the 
time  being,  be  presumptively  entitled  to  any  sum  of  money,  or  share  of  the  said  residuary 
trust  monies  and  premises,  and  would  he  absolutely  entitled  to  receive  the  same,  if  he  or  she 
had,  for  the  time  being,  attained  the  age  of  twenty-one  years,  the  said  trustees  or  trustee, 
for  the  time  being,  do  and  shall,  at  their  or  his  discretion,  pay  and  apply  the  interest, 
dividends,  or  proceeds  of  the  sum  of  money,  or  the  share  or  shares  of  the  said  trust 
monies  and  premises,  to  which  any  such  of  my  said  children  or  issue,  respectively,  as 
last  aforesaid,  may  be  so  presumptively  entitled,  in,  for,  or  towards  his,  her,  or  their 
maintenance,  education  and  benefit,  respectively,  until  such  sum  of  money,  or  the 
share  of  such  child  or  issue,  shall  become  payable  or  transferable  as  aforesaid. 

Provided  also,  that  with  reference  to  any  such  child,  or  children,  or  issue,  pre- 
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sumptively  entitled  as  last  aforesaid,  being  a  son  or  sons,  it  shall  be  lawful  for  the 
said  trustees  or  trustee,  for  the  time  being,  in  their  or  his  own  discretion,  to  raise  and 
apply  any  part  or  parts  of  the  sum  of  money  or  share  to  which  such  son  or  sons  may 
be  presumptivel}'  entitled  as  aforesaid,  not  exceeding  one-half  the  advancement  of 
"  such  son  or  sons,  respectively,  notwHhs1unilin(i  hi-i  or  their  share  or  shares  shall  not 
then  have  hecoiiie  pai/able  or  trimsferalile  as  aforesaid." 

The  youngest  child  attained  twenty -one  in  184.5.  John  Bury,  one  of  the  children, 
died  in  1849,  without  [68]  issue,  and  his  share  was  claimed  by  his  executrix.  On 
the  other  hand,  it  was  insisted  that,  in  the  event  which  had  happened,  John's  share 
had  gone  over  to  the  other  children  and  their  issue.  A  special  case  was  filed  to 
obtain  the  opinion  of  the  Court  on  this  question. 

Mr.  Amphlett,  for  the  Plaintifts,  the  trustees. 

Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  the  executrix  of  John  Bury.  The  children 
took  vested  interests,  which  were  only  to  be  divested  on  their  deaths  under  twenty- 
one.  The  true  construction  of  the  direction  that  the  share  of  any  child  "  who  .should 
depart  this  life,  after  my  decease,  without  leaving  any  issue  him  surviving,"  should 
lapse,  is  that  it  should  lapse  on  such  a  death  under  tioentij-one.  The  maintenance  and 
advancement  clauses  which  point  to  a  time  when,  but  for  infancy,  the  share  was  to 
become  pai/ablr  or  transferable,  fortifies  this  construction  ;  and  if  the  construction 
contended  for  by  the  other  side  were  correct,  the  shares  never  could  be  payable  in 
the  lifetime  of  the  children. 

The  shares  were  vested,  and  were  payable  at  twenty-one,  but  liable  only  to  be 
divested  by  death  under  that  age,  and  this  has  not  happened.  They  cited  Home  v. 
Pilluns  (2  Myl.  &  K.  15)  ;  ijdivards  v.  Edwards  (15  Beav.  357)  ;  and  Tmcnsend  v. 
Gosling  (17  Beav.  245  ;  aftirmed  4th  August  1853). 

Mr.  Roupell  and  Mr.  E.  Bury,  rontra.  The  gift  to  the  children  was  liable  to  be 
divested  on  the  death  of  a  child  leaving  no  issue.  The  words  of  [69]  the  proviso  are 
distinct,  "  shall  depart  this  life  without  leaving  any  issue  him  or  her  surviving,"  and 
the  executrix  desires  that  the  words  "  before  he  shall  attain  twenty-one "  shall  be 
inserted.  The  Court  has  no  power  to  supply  words,  the  sentence  must  be  read  as 
it  stands,  and  the  event  having  strictly  happened,  the  gift  over  takes  effect. 

The  maintenance  and  advancement  clauses  only  apply  during  minority,  in  order 
to  empower  trustees  to  do  that  which  they  would  not  otherwise  be  authorized  to  do. 
It  is  impossible  that  the  fund  could  be  payable  to  each  at  twentj'-one,  for  the  real 
estate  was  not  to  be  sold  until  the  youngest  attained  twenty-one.  The  words 
"  payable  and  transferable  "  apply  to  those  who,  under  our  construction,  became 
absolutely  entitled,  and  who  had  then  a  right  to  paj'ment  or  transfer. 

The  Ma.stek  of  the  Rolls  [Sir  John  Romilly].  This  is  an  obscure  instrument, 
and  gives  rise  to  considerable  difticulty  and  doubt.  I  have  no  doubt  that  some  part 
of  the  will  does  not  stand  as  it  was  intended  to  stand,  but  I  must  deal  with  it  as  it 
is.  It  appears  to  me  that  the  scope  and  object  is  to  give  indefeasible  vested  interests 
at  twenty-one,  and  to  have  the  produce  of  the  real  estate  divided  on  the  j'oungest 
child  attaining  twenty-one. 

Declare  that,  under  the  circumstances,  the  share  of  John  Bury  in  the  testator's 
residuary  estate  became  absolutely  vested  in  him,  and  upon  his  death  passed  to  his 
personal  representative. 

[70]    The  Vokk  and  North-Midland  Railway  Company  v.  Hudson. 

Dec.  2,  1853. 

When  objections  to  the  Chief  Clerk's  certificate  are  heard  and  disposed  of  by  the  Judge 
himself  in  Chambers,  they  will  not  be  reheard  by  the  same  Judge  in  open  Court. 
The  party  nuist  pi-oceed  to  the  Court  of  Appeal. 

Practice  in  such  a  case. 


By  the  decree  made  in  this  cause  (see  IG  Beav.  485),  certain  accounts  were 
directed  to  be  taken  in  the  Judge's  Chambers.  The  Chief  Clerk  accordingly  took  the 
accounts  and  prepared  his  certificate,  dated  the  19th  of  July  1853.     The  Defendant 
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was  dissatisfied  with  the  findings,  and  before  it  had  been  signed  and  adopted,  he 
applied  to  the  Master  of  the  Rolls  in  Chamhers  to  discharge  or  vary  it.  The  applica- 
tion was  heard  in  Chambers  by  the  Master  of  the  Rolls  in  per.son,  on  the  27th  of  July, 
and  who,  concurring  in  the  view  taken  by  his  chief  clerk,  signeil  and  adopted  the 
certificate,  and  it  was  filed  on  the  28th  of  July.  On  the  next  day  (the  'iilth  of  July), 
the  Defendant  gave  notice  of  motion  before  the  Master  of  the  Rolls  to  discharge  the 
certificate  altogether,  or  to  vary  it  in  the  particulars  specified  by  the  notice  of  motion. 
The  motion  now  came  on  to  be  heard,  when 

The  M.\stek  of  the  Rolls  doubted  whether  a  matter  alreadj'  heard  and  decided 
by  him  personally,  in  Chambers,  could  be  reheard  in  Court,  except  upon  an  appeal 
from  his  decision,  and  he  called  on  the  Defendant's  counsel  to  address  themselves,  in 
the  first  instance,  to  that  point. 

Mr.  Rolt  and  Mr.  Toller,  for  the  Defendant. 

The  Master  in  Chancery  Abolition  Act  (1.5  &  16  [71]  Vict.  c.  80),  enables  a 
suitor  to  take  the  opinion  of  the  Judge  both  before  and  after  the  certificate  has  been 
signed  and  adopted  by  him.  The  period  is  limited  in  the  first  case,  to  four  days 
(47th  General  Order  of  October  18.52  (Ordines  Can.  496) ),  and  in  the  second  to  eight 
days  (.51st  General  Order  of  October  1852  {lldil.  497)).  The  first  of  these  proceed- 
ings is  analogous  to  the  warrant  before  the  Master  to  shew  cause  why  he  should  not 
sign  his  report,  and  the  present  motion  is  in  the  nature  of  exceptions  to  the  report  or 
certificate  when  signed.  The  Act  of  Parliament  and  the  General  Orders  of  the  Court 
give  a  party  the  right  to  take  the  opinion  of  the  Judge,  both  before  and  after  the 
certificate  has  been  adopted ;  and  he  is  entitled  to  have  his  cause  heard  in  open  Court, 
with  the  assistance  of  counsel,  even  after  the  matter  has  been  heard  in  the  presence 
of  his  solicitor  in  Chambers.  If  the  practice  be  otherwise,  the  Defendant's  advisers 
have  been  misled,  for  his  solicitor  would  not  have  gone  before  the  Judge  in  Chambers 
at  all,  if  he  had  known  that  it  would  deprive  his  client  of  the  right  to  have  the  matter 
di.scussed  with  the  assistance  of  his  counsel  in  open  Court. 

Sir  R.  Bethell  (S.-G.),  Mr.  Palmer,  and  Mr.  Hobhouse,  contra,  were  not  heard. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  not  disposed,  in  a  case  in 
which  the  practice  is,  to  a  certain  degree,  unsettled,  to  bind  parties  by  a  mistake 
which  they  may  have  fallen  into,  as  to  the  construction  of  the  recent  Act  and  orders, 
and  I  am,  therefore,  inclined  to  hear  this  motion.  I  must,  however,  observe  that 
although  the  Court  is  undoubtedly  bound  by  the  statute,  yet  I  find  nothing  in  it 
which  enables  a  party  [72]  to  have  two  rehearings  before  the  same  Judge.  The  34th 
section  enacts  that  the  certificate  shall  be  binding,  unless  (in  the  alternative)  it  is 
"discharged  or  varied  either  at  Chambers  or  in  open  Court"  upon  a  summons  or 
motion  ;  but  there  is  nothing  in  this  section,  or  in  the  General  Orders,  which  enables 
a  suitor,  complaining  of  the  certificate  of  the  Chief  Clerk,  to  have  the  matter  discussed 
first  before  the  Judge  in  Chambers,  and  afterwards  before  him  in  open  Court.  I  am 
of  opinion  that  a  party  dissatisfied  with  a  certificate  has  the  right  to  have  the  matter 
argued  in  open  Court ;  but  he  is  also  at  liberty  to  have  it  argued  before  the  Judge 
in  Chambers  ;  but  having  exercised  his  option,  he  is  bound  by  it,  and  cannot  call  on 
the  same  Judge  to  hear  the  same  appeal  from  the  Chief  Clerk's  decision  twice  over. 

It  is  of  great  importance  that  the  Court  should  prevent  any  abuse  in  the  practice 
by  the  useless  waste  of  time,  and  it  is  obvious  that  if  this  be  a  rehearing  of  the  same 
points  which  have  been  argued  before  me  in  Chambers,  it  would  be  a  rehearing  of 
the  same  questions  before  the  same  Judge,  and,  in  my  opinion,  the  argument  twice 
over  of  all  the  points  arising  on  a  report  or  certificate  would  be  a  serious  incon- 
venience. The  effect  would  be  to  abolish  discussions  in  Chambers  altogether, 
for  the  Judge  would  naturally  say,  it  is  useless  to  hear  the  matter  discussed  before 
me  in  Chambers,  if  it  is  afterwards  to  be  argued  before  me  in  open  Court.  Another 
inconvenience  is  that  a  party  having  many  objections  might  argue  only  a  few  in 
Chambers  in  order  to  test  the  Judge's  opinion  and  feel  his  way,  and  afterwards  bring 
forward  in  Court  every  other  possible  objection  to  the  report  or  certificate. 

By  the  ordinary  practice  of  the  Court  a  party  has  [73]  the  option  of  having  one 
rehearing,  and  I  conceive  that  the  decision  of  a  Judge  in  Chambers  must  be  treated 
as  of  the  same  authority  as  his  decision  in  open  Court.  Another  objection  is  the 
delay  which  such  a  practice  would  occasion.     By  discussing  the  objection  in  Chambers 
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the  signing  and  approving  the  certificate  is  delayed,  and  thereby  the  matter  might, 
in  this  and  othei-  cases,  be  thrown  over  the  Long  Vacation  by  such  a  proceeding. 

On  every  ground  it  appears  to  me  highly  objectionable  to  allow  a  party  to 
discuss  the  same  question  before  a  Judge  in  Chambers  and  afterwards  in  open 
Court.  If  by  accident  or  mistake  some  point  happened  to  be  overlooked  or  omitted, 
it  might  be  proper  that  the  practice  should  yield  to  the  special  circumstances ; 
Init  in  the  absence  of  any  special  circumstances,  it  appears  to  me  that  it  would 
neutralize  the  very  object  of  the  statute,  and  lead  to  unnecessary  delay  and  expense, 
if  I  allowed  a  party  to  argue  the  same  objections  to  a  report  or  certificate  twice, 
first  in  Chambers  and  then  in  open  Court,  and  until  I  am  corrected  by  higher 
authority  I  shall  not  allow  such  a  course  to  be  adopted. 

The  practice  I  have  adopted  is  this,  when  a  matter  has  been  argued  before  and 
decided  by  me  in  Chambers,  and  a  party  is  dissatisfied  and  desirous  to  appeal  to  the 
Lord  Justices,  an  application  is  made  in  Court  to  vary  the  certificate,  when  I  make 
an  order  without  further  argument  in  Court,  to  the  eti'ect  of  my  decision  in 
Chambers,  which  enables  the  parties  to  appeal. 

[74]     DOUTHWAITE  V.  SpENSLEY.     D<-c.  16,  1853. 

Motion  to  pay  money  into  Court,  on  a  certificate  of  the  Chief  Clerk,  signed  and 
approved  by  the  Judge,  but  made  before  the  expiration  of  the  eight  days, 
refused. 

By  the  decree,  it  was  referred  to  Chambers  to  take  an  account  of  rents  due  from 
the  Defendant  to  the  Plaintiff'. 

On  the  11th  of  December  the  Chief  Clerk  certified  that  it  amounted  to  £210. 
No  objection  having  been  taken,  the  certificate  was  signed  by  the  Master  of  the 
Kolls  on  the  11th  of  December  and  filed  on  the  following  day.  On  the  16th 
December,  and  before  the  expiration  of  the  eight  days  allowed  by  the  51st  Order 
of  the  16th  of  October  1^52.     (Ordines  Can.  497.) 

Mr.  Fleming  moved  for  payment  into  Court  of  the  amount  so  found  due.  He 
rested  his  case  upon  circumstances  shewing  imminent  danger  in  obtaining  payment, 
the  tenant  being  about  to  sell  his  crops  and  remove  out  of  the  jurisdiction.  He 
argued  that  the  certificate  was  equivalent  to  an  order  of  the  Court. 

The  Master  of  the  Koli.s  [Sir  John  Romilly].  This  is  a  certificate  and  not 
an  order.  If  the  Defendant  were  to  move  within  the  eight  days,  insisting  that  the 
£210  were  not  due,  I  should  not  order  the  money  into  Court  until  the  motion 
had  been  disposed  of.  In  the  case  of  the  York  and  Xoiih  MhUainl  v.  Hiu/scm  [ank, 
p.  70),  I  considered  the  certificate  confirmed  as  soon  as  I  heard  and  disposed  of  the 
Defendant's  objection,  or  as  soon  as  the  time  giving  liberty  to  move  had  expired  ; 
[75]  neither  of  these  have  occurred  in  the  present  case.  I  cannot  make  this  order, 
but  the  motion  may  stand  over  until  the  21st,  when  the  eight  days  will  have 
expired. 

[75]    Bentley  i:  Craven.     Nov.  15,  16,  1853. 
[See  7ft  re  Cope  llreton  Voiiipawj,  1885,  29  Ch.  D.  806.] 

One  of  several  partners  was  employed  to  purchase  goods  for  the  firm.  He,  unknown 
to  his  co-partners,  purchased  goods  of  his  own  at  the  market  price,  but  he  made 
a  considerable  profit  tiiereby.  Held,  that  the  transaction  could  not  be  sustained, 
and  that  he  was  accountable  to  the  firm  for  the  profit  thus  made. 

An  agent  employed  to  jnirchase  cannot  Imy  his  own  goods  for  his  principal,  neither 
can  an  agent,  employed  to  sell,  purchase  for  himself  his  principal's  goods. 
Principals  may  either  repudiate  such  transactions  altogether  or  adopt  and  take 
the  Itenefit  of  them. 

The  .same  rule  applies  to  the  case  of  trustee  and  cestui  ipie  truM  and  to  other 
relations,  and  even  though  the  transaction  lie  pei'fectly  bondjule. 
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The  Plaintiff  Beiitley  carried  on  business  in  partnership  with  the  Defendants 
Craven,  Prest  and  Vounge,  as  sugar  refiners  at  Southampton.  Craven  was  the 
managing  partner,  and  generally  resided  in  London,  where  he  did  the  .agency 
business  of  the  firni,  made  all  the  purchases  of  sugar  and  kept  the  London  books, 
visiting  So\ithampton  once  a  week  for  the  purpose  of  superintending  the  att'airs 
there.  He  was,  however,  at  liberty  to  carry  on,  and  did  carry  on,  an  independent 
business  as  a  sugar  dealer,  in  which  he  had  great  skill  and  knowledge,  and  was  able 
to  buy  to  great  advantage.  Accordingly,  in  18.51,  he  bought  a  quantity  of  sugar,  and 
afterwards  sold  it  to  the  firm  at  a  profit,  but  at  the  fair  market  price  of  the  day. 
Bentlev  having  complained  of  this  on  the  ground  that  they  were  sugar  refiners  and 
not  speculators  in  sugar.  Craven  took  offence  and  cancelled  the  transaction,  but  he, 
nevertheless,  contiiuied  to  speculate  in  sugars,  and,  without  aecjuainting  his  partners 
with  the  fact,  sold  various  quantities  of  his  own  sugars  at  various  times  to  the  firm, 
at  the  market  prices  of  the  day  but  at  a  con.siderable  profit  in  each  case,  the  sums  so 
gained  by  him  amounting  in  the  whole  to  about  X)S53,  17s.  .3d. 

Mr.  R.  Palmer  and  Mr.  W.  D.  Lewis,  for  the  Plain-[76]-tiff,  insisted  that  the 
partners  were  entitled  to  the  benefit  of  the  transaction,  and  cited  Massey  v.  Darics 
{2  ^'es.  j.  317),  Gilli'tt  v.  Pcppei-cornc  (3  Beav.  78),  York  and  North  Midland  Railmiy 
C<mi2'ani/  v.  Hudson  (unreported  on  this  point),  and  Taylor  on  Prin.  and  Ag.  (p.  37). 

Mr.  Amphlett,  for  Prest. 

Mr.  Cole,  for  Younge. 

Mr.  Roupell  and  Mr.  Selwyn,  for  Craven,  insisted  that  the  partnership  were 
bound  either  to  repudiate  or  adopt  the  transaction  ;  and  if  they  adopted  it,  they 
were  bound  to  pay  the  fair  market  value  for  the  sugars. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  This  appears  to  me  to  be 
founded  on  the  first  principles  of  equity,  and  that  it  would  be  a  violation  of  them 
to  allow  this  gentleman  to  retain  the  profit  which  he  has  made  upon  these  sugars. 

Two  principles  with  relation  to  the  doctrine  of  principal  and  agent  have  been 
recognized  from  the  earliest  times.  One  i.s,  that  an  agent  employed  to  purchase 
cannot  legally  buy  his  own  goods  for  his  principal ;  neither  can  an  agent  employed 
to  sell,  himself  purchase  the  goods  of  his  principal.  If  he  should  do  so  and  thereby 
make  a  profit,  his  principal  may  either  repudiate  the  transaction  altogether  or, 
adopting  it,  may  claim  for  himself  the  benefit  made  by  his  agent.  The  same 
principle  is  applicable  to  a  great  many  other  relations,  as  to  that  of  trustee  and 
O'stui  que  trust  and  others.  The  Court  has  repeatedly  applied  this  rule  where  the 
transaction  was  perfectly  bond  fide ;  it  is  founded  on  this  principle,  that  an  agent 
will  not  be  allowed  to  place  himself  in  a  situation  which,  under  ordinary  circum- 
stances, would  [77]  tempt  a  man  to  do  that  which  is  not  the  best  for  his  principal, 
and  it  is  the  plain  duty  of  every  agent  to  do  the  best  he  can  for  his  principal.  I 
have  no  doubt  that  many  persons  act  in  ignorance  of  this  rule  of  equity ;  for 
otherwise  these  cases  would  not  come  so  frequently  into  Court.  I  have  never  seen 
a  case  which  illustrated  the  principle  more  clearly  than  this. 

The  case  is  this: — Four  partners  establish  a  partnership  for  refining  sugar;  one 
of  them  is  a  wholesale  grocer,  and,  from  his  business,  is  peculiarly  cognizant  with 
the  variations  in  the  sugar  market,  and  has  great  skill  in  buying  sugar  at  a  right 
and  proper  time  for  the  business.  Accordingly,  the  business  of  selecting  and 
purchasing  the  sugar  for  the  sugar  refinery  is  intrusted  to  him.  He  being  the 
person  to  buy,  it  is  his  duty  and  business  to  employ  his  skill  in  buying  for  the 
sugar  refinery  at  the  time  he  thinks  most  beneficial.  Having,  according  to  his  .skill 
and  knowledge,  bought  sugar  at  a  time  when  he  thought  it  likely  to  rise,  and  it 
having  risen,  and  the  firm  being  in  want  of  some,  he  sells  his  own  sugars  to  the 
firm  without  letting  the  partners  know  that  it  was  his  sugar  that  was  sold,  for 
that  is  expressly  and  clearly  stated  in  his  own  atfidavit. 

In  fact,  he  himself  says,  not  only  that  he  did  not  tell  his  co-partners,  but  that 
he  avoided  it.  The  only  way  in  which  a  sale  of  that  sort  could  be  made  valid 
and  effectual  would  be  by  communication  of  the  fact.  The  agent  should  say 
to  his  principal,  "  I  have  certain  sugars  of  my  own  which  I  do  not  choose  to  sell 
to  you  unless  you  give  a  particular  price  for  them ;  you  have  the  option  to  do  it  or 
not  as  you  think  fit."     If  he  had  said  that,  the  relation   of  principal  and  agent 
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between  them  would,  so  far  as  this  transaction  was  concerned,  have  been  determined. 
If,  after  receiving  this  statement,  his  partners  [78]  had  consented  to  his  terms,  the 
transaction  might  have  stood  good  ;  but,  in  the  absence  of  such  a  statement,  the 
purchase  by  an  agent  of  his  own  goods  for  his  principal  cannot  be  sustained  in  this 
Court,  even  though  the  sale  may  have  been  made  at  the  fair  market  price,  and  at 
such  a  price  as  that  at  which  he  might  have  sold  to  any  other  person  ;  and  if,  by 
such  a  transaction,  he  makes  a  profit,  the  principal  is  entitled  to  take  that  profit  to 
himself.  This  accordingly  puts  an  end  to  the  questions  as  to  whether  the  partners 
are  bound  to  adopt  or  to  repudiate  the  transaction  ;  or  if  they  adopt  it,  as  to  the 
price  at  which  the  sugar  should  be  charged  and  the  like.  This  gentleman  has  made 
a  profit  of  £853  in  the  course  of  one  year,  by  sales  to  himself  as  agent  of  the  firm, 
and  in  my  opinion  the  firm  is  entitled  to  that  benefit  and  profit.  He  is  agent  for  the 
firm  for  buying  sugars ;  he  has  sold  his  own  sugars  to  the  firm  and  made  that  profit, 
and  the  firm  are  entitled  to  it  accordingly. 


[78]    Smyth  v.  Carter.    Nov.  25,  1853. 

[Questioned,  Doherti/  v.  Allman,  1878,  3  App.  Cas.  727.] 

The  Court  will  restrain  a  tenant  from  pulling  down  a  house  and  building  another 
which  the  landlord  objects  to. 

In  1852  the  Defendant  became  owner  of  a  public-house  and  premises  which  had 
formerly  been  built  on  part  of  the  waste  of  Bedminster,  of  which  the  Plaintiffs  were 
the  lords  of  the  manor.     Rent  had  been  paid  by  the  previous  owners  to  the  Plaintiffs. 

The  Plaintiffs  alleged  that  the  Defendant  was  pulling  down  the  house,  in  order 
to  erect  a  brewery  in  its  place,  which,  as  it  would  overlook  the  Plaintiffs'  residence, 
would  form  an  intolerable  nuisance.  In  July  last,  the  Plaintiffs  obtained  an  injunction 
to  restrain  the  Defendant  from  so  doing,  and  the  Defendant  now  moved  to  dissolve 
it. 

[79]  Mr.  Roupell  and  Mr.  C.  M.  Roupell,  in  support  of  the  motion,  contended, 
first,  that  there  was  no  evidence  of  the  Defendant's  intention  to  erect  a  brewery  ;  and 
that,  from  the  ruinous  state  of  the  premises,  the  Defendant's  alterations  and  outlay 
would,  at  the  utmost,  be  "  meliorating  waste,"  which,  far  from  injuring  the 
Plaintiffs,  would  be  for  their  benefit ;  and,  lastly,  that  the  Defendant  had  a  right  to 
improve  his  property,  he  not  being  an  ordinary  tenant,  but  owner  in  fee-simple, 
subject  to  a  quit  rent  payable  to  the  lords  of  the  manor. 

Mr.  K.  Palmer  and  Mr.  Osborne,  for  the  Plaintiffs,  were  not  heard. 

Thk  Master  of  the  Rolls  [Sir  John  Romilly].  A.ssuming  the  Plaintiffs  to  be 
landlords,  and  the  Defendant  tenant,  I  entertain  no  doubt  that  this  Court  will 
restrain  a  tenant  from  pulling  down  a  house  and  building  any  other  which  the 
landlord  dislikes.  It  is  not  sufficient  to  shew  that  the  house  proposed  to  be  built 
is  a  better  one  ;  and  the  fact  of  the  Defendant's  shewing  that  the  landlord  does  not 
know  his  own  interest  will  not  affect  the  judgment  of  the  Court  in  any  respect 
whatever.  The  landlord  has  a  right  to  exercise  his  own  judgment  and  caprice, 
whether  there  shall  be  any  change  ;  and  if  he  objects,  the  Court  will  not  allow  a 
tenant  to  pull  down  one  house  and  build  another  in  its  place. 

In  this  case,  the  Defendant  alleges  he  is  owner  in  fee,  subject  to  a  quit  rent.  I 
shall  not  now  determine  or  express  any  opinion  on  that  subject,  but  I  shall  preserve 
the  rights  of  the  parties  until  the  question  has  been  determined  at  law. 

Note.— See  8  Bac.  Ab.  387  (8th  ed.) ;  Co.  Lit.  53  (a.) ;  2  Roll,  Ab.  815. 
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[80]    Alexander  v.  Simms.    J)ec.  9,  1853. 

[S.  C.  affirmed  on  appeal,  5  Do  G.  M.  &  G.  57  ;  43  E.  R.  791  ;  23  L.  J.  Ch.  721  ; 
2  W.  K.  329.  For  subisequent  proceedings,  see  20  Beav.  123.  See  The  Harriett, 
1868,  18  L.  T.  805  ;  Japp  v.  CampheU,  1887,  57  L.  J.  Q.  B.  81.] 

The  owner  of  seven-eighths  of  a  ship  mortgaged  it.  The  owners  afterwards  sent  it 
to  obtain  a  cargo  of  guano,  and,  on  its  return,  the  mortgagee,  for  the  first  time, 
took  possession,  and  he  claimed  seven-eighths  of  the  gross  produce  of  the  cargo. 
Held,  that  the  expenses  of  outfit  and  of  the  voyage  had  priority  over  his  claim  ; 
and  secondly,  that,  in  the  absence  of  any  special  agreement,  he  had  no  right,  as 
mortgagee  of  the  ship,  to  any  part  of  the  cargo. 

The  Plaintiff  Alexander  was  owner  of  one-eighth  of  the  ship  "  Norman,"  and  the 
Defendant  Simms  of  the  remaining  seven-eighths.  In  October  1850  Simms  mort- 
gaged his  share  to  the  Defendant  Taylor,  who,  however,  did  not  take  possession. 

In  August  1851  the  ship  was  sent  by  the  owners  (as  was  held  by  the  Court)  to 
Patagonia,  for  a  cargo  of  guano,  with  which  it  returned  on  the  10th  of  July  1852, 
and  commenced  discharging.  On  the  23d  of  July  1852  Taylor,  the  mortgagee,  took 
possession  of  the  seven-eighths  of  the  ship  and  cargo. 

The  mortgagee  Taylor  contended  that,  having  taken  possession,  he  was  entitled 
to  seven-eighths  of  the  produce  of  the  cargo,  without  deducting  the  expenses  of 
outfit  and  voyage. 

A  question  arose,  whether  the  ship  had  been  chartered  by  Simms  so  as  to  make 
the  speculation  his,  but  the  Court  decided  in  the  negative. 

Mr.  K.  Palmer  and  Mr.  J.  V.  Prior,  for  the  Plaintiff. 

Mr.  Rogers,  for  Simms. 

Mr.  Follett  and  Mr.  Gill,  for  the  captain. 

Mr.  Roupell  and  Mr.  Bevir,  for  Taylor. 

[81]  Case  V.  Davkhon  (5  Maule  &  S.  79) ;  Dean  v.  M'Ghie  (4  Bing.  45) ;  Kermill 
V.  Bishq)  (2  Cr.  &  Jer.  529);  Gibsan  v.  Inf/o  (6  Hare,  112);  Langtm  v.  Horton  (5 
Beav.  9);  Gi-een  v.  Bri(j(js  (6  Hare,  395);  Uato  v.  Irving  (5  De  G.  &  S.  210),  were 
cited. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  nothing  more  than  the 
case  of  two  joint  owners  of  a  ship,  who  embark  in  a  speculation  to  send  that  ship  to 
Patagonia  for  guano,  and  are  interested  in  it  in  separate  portions  of  one-eighth  and 
seven-eighths.  That  being  the  state  of  the  case,  the  question  is,  whether  that  cargo  is 
to  be  applied  in  payment,  in  the  first  place,  of  the  expenses  of  the  outfitting  of  the  ship 
and  of  the  voyage.  The  mortgagee  contends  that  he  is  not  liable  in  respect  of  them ; 
but  says  that  he,  who  is  the  mortgagee  of  seven-eighths,  is  entitled  to  take  seven- 
eighths  of  the  gross  cargo,  without  contributing  anything  towards  those  expenses. 

Various  cases  have  been  cited,  but  they  do  not  appear  to  me  to  have  any  bearing 
upon  the  subject  favourable  to  Taylor.  Kerstvill  v.  Bishop  is  the  nearest;  that 
relates  to  the  rights  existing  between  a  mortgagor  and  a  mortgagee.  The  rights 
between  the  mortgagor  and  the  mortgagee  of  the  ship  are  perfectly  distinct  from  the 
rights  between  the  mortgagee  and  the  other  part-owners.  A  mortgagor  cannot  give  a 
mortgagee  higher  rights  against  the  part-owners  than  he,  the  mortgagor,  himself 
had.  It  is  expressly  so  stated  by  Sir  James  Parker,  in  the  case  of  Cato  v.  Irrin/j,  and 
I  fully  concur  both  in  that  and  in  the  other  points  decided  by  him  in  that  case.  [82] 
Then  comes  the  case  of  Green  v.  Briggs,  which  contains  an  express  statement  that  the 
freight  is  liable,  in  the  first  instance,  to  pay  these  expenses,  and  that  the  balance 
only  is  to  be  divided  amongst  the  part-owners. 

It  is  alleged  that  in  that  case  the  mortgagee  had  not  taken  possession,  and  that 
that  makes  a  difference.  It  may  make  a  ditt'erence  as  between  himself  and  his 
own  mortgagor.  Upon  that  I  express  no  opinion  ;  but  it  makes  no  difl'erence 
between  tlie  part-owners.  A  mortgagee  cannot,  by  reason  of  taking  possession, 
acquire  a  higher  title,  against  the  other  part-owners,  than  the  mortgagor  himself 
possessed.     This  appears  to  me  to  be  established,  not  only  on  principle,  but  upon  the 
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authority  of  Cato  v.  Ining,  which  is  distinct  on  that  point.  What  the  Vice-Chancellor 
says  is  this  :  He  assumes  that  Marvin  was  at  the  expense  of  the  outfitting  of  the  ship 
and  of  the  voyage,  and  he  says,  "  that  the  rights  of  the  Plaintiffs,  as  mortgagees  of  a 
share  of  a  ship,  cannot  be  put  higher  than  the  rights  of  part-owners  ;  and  if  Marvin  " 
(that  is,  the  purchaser  of  the  ship),  "  who  had  a  share  of  the  ship  free  from  any 
mortgage,  incurred  any  expenses  in  earning  the  freight,  the  Plaintiii's  cannot  claim  a 
share  of  the  gross  freight,  making  no  allowance  for  such  expenditure  ;  the  claim  must 
be  in  respect  of  the  nett  amount"  after  allowing  to  Marvin  his  expenses  so  incurred, 
which  may  be  called  the  nett  freight." 

This  is  a  still  stronger  case,  for  it  is  cargo  and  not  freight  which  I  have  to  dispose 
of.  The  result  in  this  case  is  that,  in  my  opinion,  the  mortgagee  has  mistaken  his 
right,  in  supposing  that  he  is  entitled  to  any  such  claim  as  that  which  he  has  insisted 
upon,  that  is  to  say,  to  take  the  whole  seven-eighths  of  the  gross  [83]  produce,  and 
to  throw  the  whole  of  the  expenses  on  the  remaining  one-eighth. 

I  express  no  opinion  with  respect  to  the  captain's  lien,  or  any  charge  upon  the 
vessel.  All  I  express  an  opinion  upon  is,  that  what  is  due  with  respect  to  the 
expenses  of  the  outfit  of  the  ship  and  of  the  voyage  must  be  paid,  in  the  first 
instance,  out  of  the  proceeds ;  and  the  decree  which  I  propose  to  make  is,  to  declare 
that  the  proceeds  of  the  cargo  ought  to  l)e  first  applied  in  payment  of  the  expenses 
of  the  outfit  of  the  ship,  for  the  purpose  of  her  voyage  to  Patagonia  and  back,  and 
of  her  voyage ;  direct  an  account  of  what  is  due,  and  to  whom,  in  respect  of  such 
outfit  and  voyage  ;  then  declare  that,  subject  thereto,  the  Plaintiff  is  entitled  to  one- 
eighth  of  the  nett  proceeds  of  the  cargo,  and  that  Mr.  Taylor,  as  mortgagee,  is  entitled 
to  seven-eighths. 

I  am  of  opinion,  that  as  the  Defendant  Mr.  Taylor  has  occasioned  part  of  the 
expenses  of  the  suit,  though  not  the  whole  of  them,  because  part  of  the  suit  was 
absolutely  necessary,  the  costs  of  the  suit,  in  so  far  as  the  same  have  been  increased 
by  the  claim  raised  by  Mr.  Taylor  to  take  seven-eighths  of  the  proceeds  of  the  cargo, 
without  contributing  towards  the  expenses  of  the  outfitting  of  the  ship  and  of  the 
voyage,  ought  to  be  paid  by  him. 

A  discussion  then  took  place  whether  the  produce  of  the  seven-eighths  of  the 
cargo  belonged  to  the  assignees  of  Simms  or  to  the  mortgagee  Taylor.  It  was 
argued  that  although  the  mortgagee  of  a  ship  was  entitled  to  the  freight  earned  by 
it,  which  was  analogous  to  rent  for  it,  still  he  had  no  right  to  the  cargo  or  other 
pro-[84]-perty  placed  on  board  by  the  mortgagor,  any  more  than  the  mortgagee  of  a 
house  would  be  entitled  to  furniture  or  chattels  happening  to  be  in  it,  and  not 
expressly  included  in  the  mortgage  deed. 

The  Ma.stek  of  the  Rolls  said  that  this  was  a  question  between  Co-defendants 
which  could  not  properly  be  determined  now,  and  might  be  made  the  subject  of 
inquiry  ;  but  it  appeared  to  him  that,  in  the  absence  of  any  contract  or  agreement 
between  the  mortgagor  and  mortgagee,  the  cargo  was  the  property  of  the  mortgagor. 

Note.— The  decree,  as  drawn  up,  so  declared  the  right.  Taylor  appealed  from 
this  decree,  but  the  Lords  Justices  affirmed  it  with  costs. — 7  March  1854. 


[84]     He  PHILLPOTTS.     Nor.  4,  1853. 

A  bill  of  costs  was  delivered  on  the  day  appointed  to  complete  the  transfer  of  a 
mortgage.  It  was  objected  to,  but  the  solicitor  of  the  mortgagee  refused  to  com- 
plete until  payment.  The  mortgagor  paid  it,  but  it  was  afterwards  ordered  to  be 
taxed. 

On  the  23d  of  June  notice  was  given  by  the  mortgagee  to  pay  off  a  mortgage,  and 
the  mortgagor  having  arranged  for  a  transfer  of  the  security,  the  9th  of  July  was 
fixed  for  the  completion. 

Mr.  Phillpotts.  the  mortgagee's  solicitor,  delivered  his  bill  of  costs  on  the  same 
day,  and,  objections  being  made  to  some  of  the  items,  he  refused  to  complete  the 

K.  v.— 2 
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transfer  until  his  bill  had  been  paid.  It  was  paid,  and  a  petition  was  now  presented 
for  its  taxation. 

Mr.  Shapter,  in  support  of  the  petition. 

Mr.  KiTigdon,  rontra. 

Ill  WUkinson  (2  Coll.  92)  and  In  re  Finch  (16  Beav.  585)  were  referred  to. 

[85]  The  M.astek  ok  the  Rolls  [Sir  John  Romiliy].  Under  the  circumstances 
of  this  payment,  you  cannot  successfully  resist  a  taxation. 


[85]     Lewi.s  /'.  Bond.     Drc.  10,  1853. 

A.  agreed  to  grant  a  lease  to  B.,  who  knew  that  A.  held  under  a  leasehold  title. 

Held,  that  B.  must  be  deemed  to  have  known  that  A.  could  only  grant  a  lease  with 

such  restrictions  as  those  under  which  he  held. 
Specific  performance  of  an  under-lease  refused,  the  intended  lessee  having,  with  notice, 

committed  acts  which  would  have  been  a  forfeiture  of  the  original  lease. 

In  1846  the  Defendant  Bond  obtained  a  building  lease  for  ninety-nine  years 
under  the  Marquis  of  Bute,  which  contained  a  covenant  against  carrying  on  a  Ijeer- 
shop  or  any  offensive  trade  upon  the  premises,  and  a  proviso  for  re-entry  on  breach  of 
the  covenants. 

The  Defendant  subsequently  agreed  to  grant  a  lease  of  the  premises  to  the 
Plaintiff  with  the  usual  covenants.  The  Plaintiff  entered  into  possession  before  any 
under-lease  had  been  granted,  and  he  opened  a  beer-shop ;  and,  persisting  in  this 
course  of  conduct,  the  Defendant  ejected  him.  The  Plaintiff  filed  this  claim  for  the 
specific  performance  of  the  agreement  for  a  lease. 

Mr.  Denny,  for  the  Plaintitl',  argued  that  the  forfeiture  had  been  waived  by  the 
Marquis  of  Bute  ;  and,  as  the  Plaintifl'  was  willing  to  take  such  lease  as  the  Defendant 
could  grant,  the  Defendant  could  not  raise  the  objection. 

Mr.  Pearson,  for  the  Defendant,  argued  that  an  under-lease,  without  the  restrictive 
covenants,  could  not  be  granted,  and  that  the  Plaintiff  had  notice  of  the  terms  of  the 
original  lease  ;  secondly,  that  the  acts  which  would  forfeit  the  lease,  if  gi'anted,  would 
also  forfeit  the  right  to  a  specific  performance. 

[86]  The  following  cases  were  cited  : — Flighl  v.  Jkirton  (3  Myl.  &  K.  282) ; 
Doe  d.  Ambler  v.  Woodhrichji'  (9  B.  &  Cr.  376) ;  G-regorii  v.  JFilmn  (9  Hare,  683) ; 
Cosser  v.  Collinge  (3  Myl.  &  K.  283) ;  Neap  v.  Abbott  (Cooper,  333) ;  Marquis  Tmvnshend 
V.  Sfangroom  (6  Ves.  328);  Mason  v.  Armitage  (13  Ves.  25);  Macher  v.  The  Foundling 
Hospital  (1  Ves.  &  B.  188) ;  and  Piatt  on  Leases. 

The  Master  of  the  Rolls  [Sir  John  Romiliy].  What  I  have  to  consider  is, 
whether  the  Plaintiff  is  entitled  to  a  specific  performance  of  the  lease  for  fourteen 
years  on  the  terms  to  be  determined  in  Chambers.  I  am  of  opinion  that  the  circum- 
stances of  the  ease  preclude  the  Plaintiff  from  such  specific  performance.  The 
Plaintift'  takes  the  agreement,  knowing  that  the  Defendant  is  tenant  under  the 
Marquis  of  Bute.  That  is  itself  constructive  notice  of  the  lease,  and  he  must  be 
deemed  to  have  known  that  the  Defendant  could  only  grant  a  lease  with  such 
restrictions  as  those  under  which  he  held. 

The  evidence  is  distinct  that  the  Plaintift'  was  aware  of  the  covenant  in  the  lease 
in  1852,  for,  in  that  year,  he  applied  to  the  trustees  of  the  Marquis  of  Bute  as  to  the 
question  arising  from  the  carrying  on  of  a  beer-shop.  If  up  to  that  time  there  was 
a  waiver  as  to  the  past,  there  was  no  promise  that  the  objectionable  trade  might  be 
carried  on  for  the  future.  It  was  expressly  .said  that  they  could  make  no  agreement 
on  the  subject.  There  can  be  no  question  but  that  the  Plaintiff  continued  to  carry 
on  the  same  business,  and  the  continuance  of  the  breach  of  covenant  gave  a  right  of 
re-entry. 

[87]  In  September  the  Defendant  gave  the  Plaintiff  notice  to  quit,  with  an 
intimation  that  if  he  relinquished  the  objectionable  trade  he  might  continue  posses- 
sion of  the  premises.     He  chose  to  continue  it,  and  to  commit  a  forfeiture. 

It  is  true  that  this  Court  will  relieve  in  some  eases,  though  in  others  it  will  not, 
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as  in  the  case  of  a  breach  of  a  covenant  to  insure.     But  the  Court  will  not  compel  a 
grant  of  that  which,  if  already  granted,  would  have  been  forfeited. 

I  am  of  opinion  that  I  cannot  grant  a  specific  performance  in  this  case.  It  is  a 
trifling  suit  for  £2  a  year,  and  the  Plaintiff  must  pay  the  costs. 

[87]    Lawton  r.  Campion.    Jan.  24,  2.5,  1854. 
[S.  C.  23  L.  J.  Ch.  .505  ;  IS  Jur.  818  ;  2  W.  R.  209.] 

The  validity  of  a  compromise  or  family  arrangement  of  disputed  rights  depends  on 
the  facts"  existing  at  the  time,  and  will  not  be  att'ected  by  subsequent  judicial 
determinations,  shewing  the  rights  of  parties  to  be  different  from  what  was 
supposed,  or  that  one  party  had  nothing  to  give  up. 

The  children  of  John,  a  deceased  remainder-man,  insisted  as  against  their  uncle 
Charles  (a  prior  tenant  for  life  in  possession)  that  they  were  entitled,  under  the 
terms  of  a  settlement,  to  have  their  portions  raised  from  the  death  of  their  father 
in  1831.  Some  discussion  took  place,  and  a  bill  was  filed  by  them.  An  arrange- 
ment was  come  to  by  deed,  which,  proceeding  on  the  foundation  of  the  validity  of 
the  claim,  compromised  the  amount  of  arrears  of  interest,  and  settled  the  amount 
of  the  future  interest  which  Charles  thereby  engaged  to  pay.  It  having  been  after- 
wards determined,  in  another  suit,  that  on  the  true  construction  of  the  settlement 
the  claim  of  the  children  was  unfounded,  Charles  instituted  a  suit  to  set  aside  the 
deed.  Held,  that  if  the  right  to  have  the  portions  raised  in  1831  had  formed  one 
of  the  matters  compromised,  the  transaction  could  not  be  disturbed,  although  the 
claim  of  the  children  had  turned  out  to  be  wholly  unfounded.  But  the  Court, 
having  arrived  at  the  conclusion  that  the  parties  had  all  proceeded  on  the  founda- 
tion of  the  children's  claim  being  unquestionable,  and  that  all  that  had  been  com- 
promised was  the  amount  of  arrears  payable  on  that  foundation,  set  aside  the  deed. 

By  a  settlement,  dated  in  1829,  real  estates  were  settled  by  William  Lawton  to 
the  use  of  himself  William  Lawton  for  life,  with  remainder  to  trustees  for  2000 
years  upon  the  trusts  thereinafter  declared,  with  [88]  remainder  to  the  use  of  the 
first  and  other  sons  of  William  Lawton  in  tail  male,  with  remainder  to  the  use  of 
the  Plaintiff  Charles  Bourne  Lawton  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  the  use  of  John  Lawton  for  life,  with  remainder 
to  his  sons  successively,  Ac,  &c. 

The  term  of  2000  years  was  thereby  declaimed  to  be  limited,  upon  trust,  from  and 
after  the  decease  of  the  settlor,  to  raise,  for  the  portions  of  the  younger  children  of 
the  settlor  William  Lawton,  £8000  if  only  one  such  child,  £12,000  if  two  and  no 
more,  and  £1-5,000  if  more  than  two,  with  interest  in  the  meanwhile. 

In  like  manner,  the  trustees  of  the  2000  years'  term  were,  after  the  decease  of 
Charles  Bourne  Lawton  the  Plaintitt',  to  i-aise  portions  for  his  younger  children  in 
like  manner,  in  all  respects,  as  if  the  Plaintiff's  name  had  been  inserted  in  the  place 
of  William  Lawton  the  settlor ;  and  in  like  manner,  but  subject  to  the  foregoing 
trusts,  the  trustees  were  empowered,  after  the  decease  of  John  Lawton,  to  raise 
portions  for  his  younger  children  in  like  maimer,  in  all  respects  as  if  his  name  had 
been  substituted  in  the  place  of  William  Lawton.  And  it  was  provided  that  the 
estates  chargeable  under  the  above  trusts  should  not  be  liable  to  the  payment  of 
sums  exceeding  in  the  whole,  at  one  time,  the  sum  of  .£20,000. 

William  Lawton  the  settlor  died  a  bachelor  in  March  1831,  and  the  Plaintiff 
Charles  Bourne  Lawton  then  entered  into  possession  as  tenant  for  life.  He  had  no 
children,  and  was  of  a  very  advanced  age.  John  Lawton  died  in  1831,  leaving  six 
children,  William,  John,  iiobert,  .\nn,  Elizabeth  and  [89]  Maria.  The  three 
daughters  had  attained  Uventyone,  and  had  married. 

The  Plaint ifl'  had,  after  coining  into  possession,  voluntarily  made  an  allowance  to 
the  widow  and  family  of  John  ;  but,  in  1847,  a  demand  was  made,  on  behalf  of  the 
three  daughters  of  John,  to  have  their  portions  tni<ler  the  settlement  raised  and  paid  ; 
the   portions   for  their  father's   younger  children  being,  as  they  insisted,   raisable 
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immediately  on  his  death,  with  maintenance  till  the  period  of  vesting  and  interest  from 
that  time.  Upon  this  demand  being  made,  a  correspondence  ensued  between  the 
solicitors  of  the  parties,  and  the  Plaintiff  took  the  opinion  of  counsel,  which  was 
clearly  in  favour  of  the  portions  being  raisable  immediately  after  the  death  of  John 
and  during  the  life  of  the  Plaintiff.  Having  received  this  opinion,  the  PlaiiitiH', 
entertaining  no  doubt  of  its  correctness,  proceeded  upon  that  a.ssuniption  to  raise 
the  money  ;  but  Mr.  P]aton,  who  was  applied  to  to  advance  it,  was  advised  bv  his 
counsel  that  it  was  doulHful  whether  the  money  was  in  fact  rai.sable,  or  at  least  that 
no  purchaser  could  be  advised  to  lend  his  money  upon  such  security.  No  attention, 
however,  was  paid  to  this  opinion,  all  parties  appearing  to  be  convinced  that  the  money 
>vas  raisable  immediately  ;  and  the  only  circumstance  that  might  be  supposed  to  lead 
to  a  contrary  conclusion  was  that  Mr.  Wilson,  the  Plaintiff's  solicitor,  had,  in  a  letter 
dated  the  "iOth  of  June  1850,  stated  that  the  Plaintiff  never  had  recognized,  and 
never  would  recognize,  the  provisions  of  the  settlement  to  be  anything  but  a  surprise 
and  a  mistake. 

Delays,  however,  took  place  in  raising  the  money  ;  and  on  the  13th  of  August 
1849  a  bill  was  filed  against  the  trustees  of  the  term  of  2000  year.s,  to  have  [90]  the 
portions  raised,  and  to  settle  the  amount  due  in  respect  of  maintenance  and  interest, 
after  giving  the  Plaintiff  credit  for  the  sums  voluntarily  advanced  by  the  Plaintiff  for 
their  maintenance. 

This  cause  did  not  come  to  a  hearing;  for,  by  a  deed  dated  28th  December  1850, 
an  arrangement  or  compromise  was  entered  into. 

This  deed  was  made  between  the  Plaintiff  and  the  three  daughters  of  John  and. 
their  husbands.  It  recited  the  settlement  that  the  parties  interested  had  been 
advised  that  they  were  entitled  to  their  portion  of  the  sum  of  £15,000,  and  that  it 
was  raisable  ;  that  large  arrears  of  interest  were  due  to  the  parties  respectively  entitled, 
on  account  of  their  shares  ;  that  a  bill  had  been  filed  and  negotiations  had  been  entered 
into  between  the  parties  for  a  compromise  of  the  suit,  and  for  effecting  a  family 
arrangement  of  the  matters  in  question,  upon  the  terms  thereinafter  mentioned  ;  and 
that  it  had  accordingly  been  agreed  that  the  costs  of  these  parties  should  be  paid,  and 
that  the  amount  of  interest  payable  to  the  three  husbands,  in  respect  of  the  shares  of 
their  wives,  should  be  taken,  in  respect  of  the  arrears  up  to  the  1st  of  July  1847,  at 
the  sum  of  £500.  It  was  witnessed  that,  in  consideration  of  the  agi'eement,  the 
Plaintiff  covenanted  to  pay  to  Mrs.  Benn  and  the  husbands  of  her  two  sisters,  before 
the  1st  of  July  then  next,  £566  each,  on  account  of  the  estimated  amount  of  interest 
up  to  the  1st  of  July  1847,  and  £150  a  year  for  interest  from  that  time  until  the 
portions  should  be  raised  ;  and  he  thereby  assigned  a  policy  of  insurance  upon  his 
life  for  £2000  to  Alexander  Sharman  for  securing  the  payment  of  the  interest. 

Doubts  having  subsequently  arisen,  whether  the  [91]  portions  were  actually 
raisable  till  after  the  death  of  the  Plaintiff,  a  special  case,  Lawtcm  v.  Sweknham  (see 
next  case,  p.  98),  was  submitted  to  the  Court;  and  on  the  5th  of  August  1852  the 
Master  of  the  Kolls  declared  that  the  portions  were  not  rai.sable  during  the  life 
of  the  Plaintiff,  and  this  decision  was  affirmed  by  the  Lords  Justices  on  the  13th 
December  1852. 

The  Plaintiff  Charles  Bourne  Lawton  then  instituted  the  present  suit,  piaying  a 
declaration  that  the  deed  of  1850  was,  for  the  future,  null  and  void,  the  Plaintiff 
waiving  all  claim  in  respect  of  the  sums  already  paid  under  it,  and  that  the  deed 
might  be  delivered  up ;  and  that  the  Defendants,  who  had  commenced  actions  for  the 
sums  remaining  due  to  them  under  the  deed,  might  be  restrained  from  prosecuting 
them.  The  Defendants  demurred  to  the  bill  ;  but  the  demurrer  was  overruled,  and 
the  cause  now  came  on  to  be  heard. 

Mr.  E.  Palmer,  Mr.  W.  D.  Lewis,  and  Mr.  Nicholson,  for  the  Plaintiff.  First,  the 
deed  of  1850  was  executed  under  a  mistake  as  to  the  Plaintiff's  liability  and  the 
Defendants'  rights.  All  parties  assumed  that  the  Defendants'  portions  were  raisable 
in  the  life  of  the  Plaintiff.  It  is  a  common  equity  to  relieve  against  a  deed  executed 
under  a  mistake,  and  in  the  belief  of  an  existing  liability  which  turns  out  to  be 
unfounded.  Secondly,  this  is  neither  a  compromise  of  the  claim,  nor  a  family 
arrangement.  The  immediate  liability  of  the  estate  to  the  portion  was  assumed  by 
the  parties,  as  appears  even  by  the  deed,  and  the  only  compromise  related  to  the 
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amount  of  arrears  recoverable  on  that  assumption  and  which  the  state  of  the 
authorities  at  that  time  rendered  doubtful ;  Hunter  [92]  v.  Nochihh  (1  Mac.  &  Gor. 
(J40).  A  transaction  cannot  be  considered  as  a  family  arrangement,  when  the  doubts 
existing  as  to  the  rights  alleged  to  be  compromised  are  not  present  to  the  mind  of 
the  party  interested  ;  Harccij  v.  Cooke  (4  Kuss.  34).  Thirdly,  even  at  law  the  arrange- 
ment would  be  looked  upon  as  a  nudum  pactum  which  could  not  be  enforced  ;  Edwards 
V.  liauijh  (11  Mee.  &  W.  641) ;  IVade  v.  Simeon  (2  C.  B.  548) ;  and  in  this  Court  the 
rights  of  the  parties  ought  to  be  regarded  in  the  same  light  as  if  the  transaction 
remained  in  agreement  only. 

Mr.  Lloyd  and  Mr.  Dickenson,  for  the  Defendants.  In  order  to  support  a  deed 
of  compromise  it  is  not  necessary  to  make  out  that  there  was  an  actual  legal  right  to 
the  thing  claimed  ;  it  is  quite  sufficient  that  there  should  exist  a  doubt  in  the  minds 
of  the  parties  as  to  their  rights.  If  this  were  not  so,  no  family  arrangement  could  be 
valid  ;  for,  as  one  party  must  lie  in  the  wrong,  there  would  be  no  consideration,  on 
his  part,  to  support  the  compromise. 

Where  a  compromise  is  fairly  entered  into,  the  Court  will  not  inquire  into  the 
supposed  adequacy  or  inadequacy  of  the  consideration  ;  Nai/lor  v.  IFinch  (1  Sim.  &  St. 

365);    nor  whether,  in   truth,  the   party  was  liable  to  the  claim;  Attwood  v.  

(1  Kuss.  353).  The  validity  of  this  deed  is  totally  independent  of  the  subsequent 
adjudication,  in  Lauton  v.  Swefenham,  of  the  rights  of  the  parties  under  the  settle- 
ment ;  Leonard  v.  Leonard  (2  Ball  &  B.  179).  Compromises  and  family  arrangements 
are  dealt  with  liberally  and  encouraged  in  this  Court,  as  tending  to  the  peace  and 
repose  of  families  and  the  community  ;  and  unless  there  [93]  be  some  fraud,  conceal- 
ment or  mala  fides,  they  will  not  be  disturbed,  even  though  founded  in  mistake  ; 
Gordon  v.  Gordon  (3  Swan.  463,  476).  Here  there  was  none,  and  the  question  of  the 
immediate  right  to  the  portions  was  necessarily  involved  in  the  question  of  interest ; 
for  the  amount  of  arrears  was  known  to  be  £1650,  which  was  compromised  for  £500. 
J'liUen  V.  lleadii  (2  Atk.  591)  was  also  cited. 

The  M.vster  of  the  Rolls  [Sir  John  Komilly].  There  can  be  no  question  as  to 
the  general  principles  on  which  this  Court  acts,  in  the  enforcement  of  famil}'  arrange- 
ments and  agieements  ;  and  the  question  here  appears  to  me  to  be  one  more  of  fact 
than  of  principles  of  law,  which  are  not  and  cannot  be  in  dispute.  I  concur  in  the 
observation  that  this  case  must  be  treated  exactly  as  it  stood  at  the  date  of  the  deed 
of  1850.  I  also  conc\ir  in  the  opinion  that  if,  in  a  compromise  or  a  family  arrange- 
ment, a  person  professes  to  give  up  .something  to  which  he  fairly  supposes  he  is 
entitled,  and  it  afterwards  turns  out  that  he  had  nothing  whatever  to  give  up,  this 
fact  will  not  prevent  the  Court  carrying  that  family  arrangement  or  agreement  into 
eft'ect.  This  appears  from  Gordon  v.  Gordon  (3  Swan.  463,  476),  which  was  a  case  of 
this  description.  An  arrangement  was  entered  into  between  two  sons,  the  eldest  of 
whom  was  alleged  and  su])posed  himself  to  be  illegitimate,  but,  on  inquiry,  it  turned 
out  otherwise.  The  Court  said  that,  if  there  had  been  a  full  and  free  disclosure,  it 
would  not  have  distnrlied  the  arrangement,  merely  because  the  fact  was  eventually 
found  ditFerent  from  the  supposition  on  which  the  arrangement  was  founded.  I  think 
that  the  law  is  correctly  stated  in  the  case  referred  to,  viz.,  Nojilor  v.  Winch  (1  Sim.  it 
St.  565),  that  "if  a  party  acting  in  ignorance  [94]  of  a  plain  and  settled  principle  of 
law,  is  induced  to  give  up  a  portion  of  his  indisputable  property  to  another,  under 
the  name  of  compromise,  a  Court  of  Ivpiity  will  relieve  him  from  the  effect  of  his 
mistake.  But  where  a  doubtful  question  arises,  such  as  a  question  of  construction 
upon  the  will  of  the  testatoi-,  it  is  extremely  reasonable  that  parties  should  terminate 
their  difl'orence,  by  dividing  the  stake  between  them,  in  tiio  proportions  which  may 
lie  agreed  upon.''  In  fact,  this  Court  will  not  inquire  into  the  ])roportions  into  which 
they  may  think  fit  to  divide  it,  the  arrangement  being  made  between  the  members 
and  for  the  benetit  of  the  family.  Now,  if  this  deed  had  contained  a  statement  to 
this  ett'ect  -that  whereas  it  is  alleged  that  this  £15,000  was  raisable  out  of  the 
property  during  the  life  of  the  Plaiutitl',  but  that  that  fact  was  disputed,  and  that 
tloubts  had  arisen  as  to  the  construction  of  the  settlement  of  1829,  and  whether  the 
money  was,  in  fact,  so  raisable  during  the  lifetime  of  the  I'laintiti',  and  that,  for  the 
purpose  of  compromising  Ijoth  the  (piestion  relating  to  the  liability  and  that  relating 
to  the  amount  then  due,  the  Plaiutitl'  had  agreed  to  pay,  and  the  Defenrlants  had 
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agreed  to  accept,  £500  a-piece,  for  the  arrears  of  interest,  up  to  July  1847,  and  £150 
a  year  each  for  the  future,  I  should  not  heave  doubted  that  the  compromise  would 
have  been  perfectly  good,  and  one  to  be  supporteil  by  this  Court  ;  whatever  might 
have  been  the  opinion  of  counsel  at  the  time,  on  the  (|uestion  which  was  afterwards 
decided  here  and  by  the  Lords  Justices,  provided  there  had  been  sufficient  to  create  a 
doubt  on  the  sul)jeet.  I  state  this  distinctly,  in  order  that  it  may  be  understood 
that  I  have  come  to  the  conclusion  that,  upon  the  facts  of  this  case,  there  was  not,  in 
fact,  such  a  compi'omise  entered  into  between  the  parties  ;  and  that  if  I  had  taken  a 
difterent  view  of  the  facts  [95]  of  this  wise,  I  should  have  decided  in  favour  of  the 
Defendants. 

[His  Honor  here  examined  the  facts  of  the  case,  which  it  is  unnecessary  to  detail  : 
and  he  came  to  the  conclusion  that  there  was  not,  either  on  the  part  of  the  Plaintirt' 
or  Defendants,  any  existing  doubt  on  the  construction  of  the  deed  of  18"_'9,  as  to 
whether  the  £15,000  was  raisable  during  the  lifetime  of  the  Plaintirt'  Charles  Bourne 
Lawton  ;  that  all  parties  then  believed  that  it  became  raisable  on  the  death  of  John 
Lawton  ;  and  that  no  doubt  on  the  subject  formed  any  ingredient,  on  either  side,  in 
the  compromise  which  was  come  to.] 

That  some  arrangement  was  entered  into  is  obvious.  Assuming  the  Defendants" 
claim  to  be  well  founded,  arrears  of  interest  were  certainly  due  ;  and  if  no  question 
existed  as  to  the  Statute  of  Limitations  (of  which  I  can  discover  no  trace),  or  as  to  the 
payments  previously'  made  by  the  Plaintirt",  it  was  clear  that  £600  a  year  would  have 
been  payable  by  the  Plaintirt',  from  August  1831  down  to  July  1847,  when  the  claim 
was  made.  But  it  is  obvious,  that  there  was  some  q\iestion  between  these  parties, 
and  in  the  first  letter  of  Mr.  Wilson,  he  says,  that  it  is  a  subject  of  great  discpiiet  to 
the  Plaintirt",  in  his  extreme  age,  to  find  himself  called  upon  to  substitute  a  compulsory 
arrangement  for  the  liberal  voluntary  ones  he  hfid  hitherto  made. 

I  infer  from  that,  that  the  Plaintirt"  had  been  in  the  habit  of  allowing  something 
to  liis  nephews  and  nieces,  and  it  is  quite  clear  that  there  had  been  dealings  between 
these  parties,  in  respect  of  which  something  would  have  to  be  allowed  to  the  Plaintirt': 
and  that  [96]  something  in  the  nature  of  accounts  would  have  to  be  taken.  It  was 
thought  very  desirable  not  to  go  into  matters  of  that  description,  anil  thereupon  a 
proposal  was  made  that  the  arrears  up  to  July  1847  should  be  settled  at  £500  to 
each  daughter,  and  that  for  the  future,  £150  should  be  paid  to  each  of  them  for 
interest.  The  compromise  and  ariangement  between  the  parties  appears  to  be  of  this 
nature : — Assuming  that  strictly  the  money  was  raisable  immediately  on  the  death  of 
Mr.  John  Lawton,  and  that  the  Plaintirt"  was  liable  to  pay  the  interest  from  that  time, 
the  parties  agreed  not  to  go  into  any  past  accounts,  and  the  Defendants  agreed  to 
take  £500  a-piece  for  arrears,  and  £150  a  year  each  for  the  future  interest.  That  was 
the  arrangement  which  was  entered  into  between  the  luicle  and  the  nieces  and  their 
husbands  ;  and,  a.ssuming  the  Plaintirt's  liability  to  pay,  it  was  an  arrangement  which, 
it  appears  to  me,  would  have  been  a  conclusive,  proper  and  final  one  between  the 
parties,  and  one  which  the  Court  would  have  acted  upon  as  a  family  arrangement. 
But  as  to  the  liability  to  pay  something,  I  have  looked  through  the  whole  of  this 
correspondence  without  finding  anything  which  appears  to  raise  a  question  upon  that 
subject. 

In  my  opinion,  the  thing  compromised  was  not  the  right  to  have  the  portions 
immediately  raised,  but  something  collateral  to,  and  arising  and  flowing  out  of  it. 
The  lial)ilitj-  of  the  Plaintiff  to  pay  was  not,  in  fact,  compromised  ;  but  the  amount 
which  he  would  have  to  pay,  undei-  a  liability,  assumed  and  admitted  on  both  sides, 
was  the  thing  compromised,  and  the  only  subject  of  the  compromise.  That  is  the 
view  which  I  take  of  this  case  from  the  correspondence,  and  which  the  deed  appears 
to  me  to  confirm.  It  appears  to  me  to  [97]  have  been  entered  into  for  the  purpose 
of  settling  the  question  of  the  amount  which  the  Plaintirt"  was  liable  to  pay  to  these 
ladies,  and  not  to  settle  any  question  as  to  his  liability  to  pay  anything  at  all. 

If  that  be  the  correct  view  of  the  case,  Hanvi/  v.  Corihe  (4  Russ.  57),  to  which  I 
have  been  referred,  is  exactly  in  point.  The  Court  decided  that  case  upon  the  ground 
that  the  release  executed  by  Mrs.  Harvey  was  not,  in  fact,  a  family  arrangement  in  any 
respect  whatever.  The  Master  of  the  Rolls,  "  considering,  therefore,  that  Mrs.  Harvey 
executed  this  release,  not  as  a  compromise  of  a  family  question,  but  under  an  impres- 
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sioii,  produced  from  the  language  of  the  instrument  and  the  explanations  of  Mr.  Cooke, 
that  there  was  no  question  of  compromise,  but  that  she  was  indebted  to  the  liberality 
of  her  relations  for  the  provision  thereby  made  for  her."  Now,  I  apply  these  expres- 
sions to  the  present  case.  The  Plaintiff"  entered  into  this  arrangement  with  the 
Defendants,  as  to  the  amount  due  from  him  under  the  deed  of  1829,  not  as  a  com- 
promise of  a  family  question  whether  anything  was  due  from  him  or  not  under  the 
deed,  but  under  an  impression,  produced  by  the  opinion  of  counsel  and  his  legal 
advisers,  that  no  question  of  compromise  existed  under  the  deed,  but  that  he  was 
bound  to  pay  the  amount  of  the  interest  upon  the  £15,000  which  became  raisable 
upon  the  death  of  his  brother  John  Lawton,  and  thereupon,  he  entered  into  an 
arrangement  with  his  nieces,  with  respect  to  the  amount  which  was  payable. 

Undoubtedly,  a  family  arrangement  was  entered  into  in  this  case  ;  but  the  question 
is,  what  it  included.  In  my  opinion,  the  lial)ility  of  the  Plaintifi"  to  pay  anything 
under  the  deed  of  1829  or,  in  other  words,  the  fact  that  the  money  was  raisable  on 
the  death  of  [98]  John  Lawton,  was  not  an  ingredient  in  that  arrangement,  and  did 
not  form  a  term  of  it.  That  question  was  not  present  to  the  mind  of  either  party  at 
the  time  when  they  entered  into  this  arrangement,  as  one  which  could  be  contested ; 
the  arrangement  was  limited  to  matters  in  difference,  flowing  out  of  and  proceeding 
from  that  which  was  considered  to  be  an  undoubted  liability. 

Taking  that  view  of  the  case,  I  am  of  opinion  that  Plaintiff  is  entitled  to  have  this 
deed  set  aside,  and  I  must  make  a  decree  accordingly. 


[98]    Lawton  v.  Swetenham.     August  4,  5,  1852. 

An  estate  was  limited  to  trustees  for  a  term,  with  remainders  to  A.,  and  afterwards 
to  his  sons  in  tail,  with  similar  limitations,  successively,  to  B.  and  C,  and  their 
sons  in  tail.  The  trusts  of  the  terra  were,  on  the  death  of  A.,  and  of  B.  and  of  C, 
resi)ectivcly,  to  raise  portions  for  their  respective  younger  children.  Held,  on  the 
death  of  C.  in  the  life  of  B.,  that  the  portions  for  the  younger  children  of  C.  could 
not  be  raised  during  the  life  of  B. 

This  was  a  special  case.  By  a  deed,  dated  in  1829,  an  estate  was  limited  to 
^\'illiani  Lawton  for  life,  remainder  to  trustees  for  2000  years,  with  remainder  to 
the  first  and  other  sons  of  William  Lawton  in  tail,  with  remainder  to  Charles  Bourne 
Lawton  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder  to 
John  for  life,  with  remainder  to  his  sons,  with  divers  remainders  over. 

The  trusts  of  the  2000  years'  term  were,  from  and  after  the  decease  of  William 
Lawton,  to  raise  £15,000  for  his  younger  children,  with  interest  from  his  death  ;  and 
from  and  after  the  decease  of  Charles  Bourne  Lawton,  to  raise  a  like  sum  for  his 
younger  children  ;  and  from  and  after  the  decease  of  John  Lawton,  to  raise  a  like 
sum  for  his  younger  children.     (See  ante,  p.  88.) 

Power  was  given  to  the  children  of  John,  when  in  possession,  to  charge  the  estate 
with  portions  for  younger  [99]  children  ;  but  it  was  provided,  that  the  lands  should 
not,  "  under  or  by  virtue  of  all  or  any  of  the  trusts  or  powers  liemnJirfore  in  that  hduilf 
containcil,  or  an//  of  then),  be  at  any  one  time,  subject  or  liable  to  the  payment  of  any 
■sum  or  sums  of  money  exceeding  in  the  whole  the  sum  of  £20,000  for  the  portions  of 
younger  children." 

William  Lawton  died  in  1829,  without  issue  ;  John  died  in  1831,  leaving  children  ; 
and  Charles  was  still  living  and  in  possession. 

After  the  death  of  ^^'illianl  and  John,  the  children  of  John  insisted  that  the 
portion  of  £15,000  became  raisable,  although  Charles  was  still  li\ing,  and  this  was 
the  (luestion  now  raised. 

Mr.  Kouiiell,  Mr.  Renshaw,  Mr.  Lloyd,  Mr.  Hetherington,  Mr.  K.  Palmer,  Mr. 
Erskine,  Mr.  Dickenson  and  Mr.  Hare,  for  different  parties. 

Loiil  Tfi/nltam  v.  If'M  (2  Ves.  sen.  198),  Uaik  v.  llnjlc  (1  P.  Wms.  244),  Scarishricl; 
V.  Ldiil  S/,rliiicr»lak  (4  Vo.  it  Colly.  78),  were  cited. 

TiiK  Ma.steh  of  the  KoLi.s  said,  his  impression  was  that  the  claimants  were 
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entitled  ;  but  he  would  look  carefully  over  the  settlement,  which  was  of  extreme 
length. 

Anijust  5.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  clearly  con- 
vinced that  the  opinion  I  at  first  entertained  is  erroneous  ;  and  I  think  that  the  power 
to  raise  the  £15,000  upon  the  death  of  John  cannot  be  [100]  exercised  during  the 
life  of  Charles.  liverything  points  to  the  death  of  the  tenant  for  life,  in  possession, 
as  the  pei-iod  at  which  the  money  is  to  be  raised  for  his  children  ;  and  the  proviso, 
that  oidy  £l'0,000  should  at  one  time  be  a  charge  on  the  estate,  for  portions,  is  wholly 
inconsistent  with  the  notion  that  £4.5,000  may  be  raised.  It  would  give  rise  to  the 
most  serious  inconveniences.  If  John  died  first,  £1.'),000  would  have  to  be  raised  for 
his  children,  which  would  have  priority  over  the  prior  estates.  On  looking  at  the 
whole  settlement  there  can  be  no  doubt  that  these  sums  cannot  be  raised  during  the 
life  of  Charles. 

Note. — Affirmed  by  the  Lords  Justices,  1 3th  December  1852. 

[100]     Hunt  v.  Jessel.     Jan.  26,  27,  1854. 

A  trading  firm  assigned  their  estate,  stock,  debts  due  to  the  firm,  &c.,  to  trustees, 
upon  trust  for  sale  and  distribution,  with  power  to  carry  on  the  business  ;  but  the 
trustees  did  not  thereliy  undertake  to  discharge  the  lialiilities  of  the  firm.  The 
deed  of  assignment  contained  a  proviso  making  it  void,  if  the  firm  became  bankrupt 
before  a  certain  day.  The  Plaintifts,  who  were  at  the  date  of  the  assignment 
creditors  of  the  firm,  afterwards  became  indelited  to  the  trustees,  who  cotitinued  to 
carry  on  the  business.  The  firm  becoming  bankrupt  before  the  day  named  :  Held, 
that  the  Plaintiffs  had  no  right  to.  a  set-off;  but  that  the  result  would  have  been 
different,  if  the  Plaintiffs,  instead  of  creditors,  had  been  debtors  at  the  date  of  the 
assignment,  and  had  afterwards  become  creditors  of  the  trustees. 

The  Plaintiffs,  Messrs.  Hunt  &  Roskell,  goldsmiths  and  jewellers,  were  in  the 
habit  of  employing  Messre.  Nock  &  Williams,  working  goldsmiths  and  jewellers,  to 
set  jewels  and  stones,  and  manufacture  trinkets  and  chains  ;  and  had  large  dealings 
with  them  in  the  purchase  of  jewellery.  The  accounts  of  the  Plaintifls,  in  lespect  of 
these  transactions,  were  threefold — the  gold  chain  account,  the  stone  account,  and  the 
general  account.  The  stone  account  consisted  of  jewels  and  precious  stones,  entrusted 
by  the  Plaintiffs  to  Nock  &  Williams,  for  the  purpose  of  being  set  and  returned 
to  the  Plaintiff's,  and  this  account  had  been  [101]  last  adjusted  and  settled  on  the 
16th  of  January  1850,  up  to  which  period,  all  the  stones,  k,Q,.,  supplied  to  Nock  & 
Williams  had  been  returned,  and  nothing  remained  due  in  respect  thereof.  Subse- 
quently, the  Plaintiffs,  from  time  to  time,  supplied  stones,  &c.,  to  Nock  &  Williams, 
a  portion  of  which,  amounting  in  value,  as  alleged  by  the  I'laintitls,  to  £481,  10s.,  was 
not  returned,  but  JSTock  &  'Williams  disputed  the  accuracy  of  the  account. 

The  general  account  was  balanced  at  irregular  intervals,  and  on  the  20th  of 
January  1851  the  balance  against  Nock  &  Williams,  and  in  favour  of  the  Plaintiffs, 
was  found  to  be  £135,  Is.  2d.  .Sub.sequent  transactions  took  place  between  the  two 
firms,  in  which  the  balance  on  the  general  account,  together  with  that  on  the  chain 
account,  amounted  to  £348,  lis.  9d.  in  favour  of  Nock  &  Williams,  for  which  the 
Plaintiff's  gave  them  their  acceptance,  without  deducting  therefrom  the  £135,  Is.  2d. 
previously  due  to  them  on  the  general  account. 

In  this  state  of  things,  the  aff'airs  of  Nock  &  Williams  having  become  embarrassed, 
the  Defendant,  Mr.  Charles  Martin,  and  two  other  creditors,  caused  a  meeting  of 
creditors  to  be  called  for  the  3d  of  April,  and  at  this  meeting,  it  was  the  general 
opinion  that  the  business,  as  conducted  by  Nock  &  AVilliams,  should  be  discontinued, 
but  that  it  might  be  advantageously  carried  on  by  other  persons,  on  behalf  of  the 
general  creditors ;  and  it  was  accordingly  resolved  that  a  deed  of  assignment  of  the 
property  to  trustees  should  be  prepared,  with  power  for  them  to  carry  on  and  arrange, 
or  wind  up  the  affairs,  as  they  might  think  best  for  the  interests  of  the  creditors  :  that 
the  Defendants  Charles  Martin,  Z.  A.  Jessel  and  James  Evans,  should  be  ap-[102]- 
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pointed  trustees ;  that  Mr.  Martin  should  be  the  manager  of  the  concern,  on  certain 
specified  terms,  till  the  deed  of  assignment  should  be  executed  ;  that  all  advances 
made  by  him  for  the  benefit  of  the  estate  should  be  repaid  in  manner  thereby 
mentioned  ;  and  that  in  the  event  of  bankruptcy,  the  resolutions  should  become  void. 

Mr.  Martin,  having  undertaken  the  management,  advanced  large  sums  of  money 
for  the  purpose  of  redeeming  stock,  which  had  been  pledged  by  Nock  &  Williams  at 
an  undervalue,  and  part  of  this  stock  he  afterwards  sold,  the  Plaintiffs  themselves 
having  purchased  and  paid  for  a  considerable  quantity  of  it,  with,  as  was  alleged,  full 
knowledge  of  the  circumstances. 

By  indenture  dated  14th  May  1851,  Nock  &  Williams  assigned  all  their  joint  and 
separate  estate  and  interest,  stock,  goods,  debts  due  to  the  firm,  effects,  iVx.,  to 
Messrs.  Jessel,  Martin  and  Evans,  upon  certain  trusts,  for  sale  and  distribution  of  the 
produce  among  the  creditors,  with  powers  to  enable  them  to  carry  on  the  business  or 
wind  up  the  affairs,  and  a  proviso  that  if  Messrs.  Nock  &  Williams  should  be  declared 
bankrupts  before  the  end  of  August  following,  the  deed  was  to  be  considered  null  and 
void,  and  the  creditors,  who  might  have  executed  it,  should  be  at  liberty  to  prove  for 
the  debts  remaining  unpaid  under  the  bankruptcy.  The  trustees  did  not  thereby, 
however,  undertake  to  discharge  the  liabilities  of  Nock  &  Williams.  After  the 
execution  of  the  deed,  the  trustees,  openly,  as  such,  carried  on  the  business  in  their 
.own  names,  and  for  the  benefit  of  the  creditors,  and  removed  John  Williams  and  his 
two  sons  from  the  management  of,  and  from  all  interference  with,  the  business,  and 
they  appointed  one  Eldwin  James,  a  stranger,  as  manager.  They  also  sent  a  cir-[103]- 
cular,  dated  23d  of  May  1851,  to  the  customers  of  Nock  &  William.s,  stating  that  the 
assignment  had  been  made  to  them  ;  that  the  authority  of  Nock  &  Williams  had 
ceased  ;  that  they  would  shortly  appoint  a  manager ;  and  that,  in  the  meantime,  all 
orders  given  to  the  house  through  the  usual  agent,  would  be  attended  to. 

When  Mr.  Martin  became  manager,  he  substituted  his  own  name  for  "  Nock  it 
Williams  "  on  the  bill-heads  and  invoices,  and  after  the  assignment,  the  words  "  The 
Trustees  of  the  Estate  of  Nock  iV;  Williains  "  were  substituted. 

About  the  end  of  April  1861  the  Plaintiffs  closed  their  account  with  Noek  & 
Williams  in  their  own  books,  and  in  the  Iwginning  of  May  opened  an  account  with 
"The  Trustees  of  Nock  iV:  Williams." 

In  July,  the  general  account  between  the  Plaintiffs  and  the  trustees  was  settled 
up  to  the  end  of  June,  when  the  balance  of  £270,  18s.  6d.  was  found  to  be  due  to  the 
trustees  ;  for  this  the  trustees  drew  a  bill  of  exchange,  in  their  own  names,  upon  the 
Plaintiffs,  which  was  accepted,  and  on  its  becoming  due,  it  was  duly  paid.  There  was 
also  a  .settlement  of  the  chain  account  up  to  the  28th  of  June,  on  which  the  balance 
in  favour  of  the  trustees  was  £176,  3s.,  and  this  was  paid  by  the  Plaintiffs,  in  the 
same  manner  as  in  the  case  of  the  general  account. 

In  the  course  of  these  dealings,  for  carrying  on  which  the  trustees  themselves 
made  largo  advances,  all  the  precious  stones,  &c.,  supplied  by  the  Plaintiffs  to  the 
trustees  for  mounting,  were  either  used  up  in  the  work  done  for  the  Plaintiffs,  or 
returned  to  them,  and  no  ac-[104]-count,  therefore,  was  ever  kept  of  them  by  the 
trustees  ;  and  some  time  before  the  14th  of  May  the  trustees  also  returned  to  the 
Plaintiffs  as  many  of  the  precious  stones  then  in  the  hands  of  Nock  &  Williams  as 
could  be  identified  as  the  property  of  the  Plaintiffs. 

On  the  14th  of  August  1851  Nock  i\:  Williams,  on  the  petition  of  Samuel  ShiftVey, 
were  declared  bankrupts  (the  deed  being  the  act  of  bankruptcy  assigned),  the  effect 
of  which  was  to  invalidate  the  assigimient  of  the  14th  of  May,  and  thereupon  the 
trustees  ceased  to  carry  on  the  business,  and  proceeded  to  wind  up  the  affairs  of  the 
estiite.  In  doing  so,  it  appeared  that  the  Plaintiffs  owed  them  on  the  chain  account 
£153,  2s.  6d.,  and  on  the  general  account  £284  ;  and  on  being  applied  to  by  the 
trustees  for  payment,  they  refused,  alleging  that  the  <lealings  with  the  trustees  were 
a  continuation  of  those  with  Nock  &  Williams,  and  that  they  were  entitled  to  set  off", 
against  the  sums  claimed  by  the  trustees,  the  sum  of  .£135,  Is.  2d.,  already  mentioned, 
and  the  claim  of  £481,  10s.,  the  estimated  value  of  the  stones  not  accounted  for,  or 
returned  by  Nock  &  Williams. 

Neither  Mr.  Martin  nor  the  other  trustees,  till  after  the  bankruptcy,  knew  any- 
thing of  the  balance  of  £135,  Is.  2d.  on  the  chain  account,  or  of  the  claim  in  respect 
R.  v.— 2* 
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of  the  stone  account,  except  that  they  hoard  great  complaints,  from  time  to  time,  as 
to  the  latter,  and  some  threats  of  prosecuting  Nock  iV  Williams  criminally,  hut  no 
claim  for  a  set-ofT  was  ever  made  by  the  I'laintiti's  till  after  the  bankruptcy. 

It  being  found  impossible  to  discover,  with  any  ilegree  of  accurac\',  what  part  of 
the  pioperty,  stock,  debts  and  eflects,  the  trustees  had  acquired  by  virtue  of  the  deed 
[105]  of  the  14th  of  May,  and  that  which  had  afterwards  been  maiuifactured,  created 
and  made,  b_v  themselves  and  by  means  of  their  own  advances,  which  alone  they  would  be 
entitled  to  retain  against  the  assignees,  a  meeting  of  the  ciedilors  was  held  on  the  "JOth 
of  August,  and  it  was  resolved  that  the  trustees  be  required  and  authorized  to  deliver 
up  to  the  othcial  assignee  of  the  bankrupt's  estate  the  whole  of  the  stock,  debts  and 
property  in  their  hands,  or  owing  to  them  as  such  trustees,  including  as  well  all  such 
as  they  had  acquired  under  the  deed  of  the  14th  of  May,  as  what  had  been  created 
by  them  since  that  time,  upon  condition  of  being  repaid  all  sums  of  money  due  to 
them  in  respect  of  advances,  for  carrying  on  the  trust  business,  out  of  the  first 
proceeds  of  the  estate.  The  creditors  and  official  assignees  having  agreed  to  adopt 
this  arrangement,  it  was  sanctioned  by  the  Commissioner,  and  acted  upon,  and  the 
trustees  had  been  repaid,  but  there  had  been  no  assignment  to  the  assignees,  the 
arrangement  being  that  the  trustees  should  recover  all  debts  due  to  them,  as  such, 
and  pay  over  the  sums  recovered  to  the  assignees. 

Accordingly,  on  the  Gth  of  July  1852,  the  trustees  brought  an  action  to  recover 
from  the  Plaintiffs  the  sum  of  £437,  2s.  (id.,  being  the  whole  amount  due  to  them  as 
such  trustees  ;  but  on  the  25th  of  November  an  injunction  to  stay  the  action  was 
granted,  upon  payment  of  the  money  into  Court,  and  the  case  now  came  on  to  be 
heard  upon  a  motion  for  a  decree. 

It  was  admitted  that  the  Plaintifl's  had  not  been  summoned  by  Mr.  Martin  and 
the  creditors  acting  in  conjunction  with  him,  to  the  meeting  of  the  .'5(1  of  April, 
because  they  were  considered  debtors  to  the  estate,  nor  were  the  resolutions  entered 
into  at  that  meeting  sent  [106]  to  them  ;  but  Mr.  Martin,  in  his  affidavit,  stated  that 
they  were  communicated  by  him  shortly  after  the  meeting  to  Mr.  John  Hunt,  one  of 
the  Plaintiffs,  and  that  he  had,  at  the  time,  requested  Mr.  Hunt  to  continue  dealing 
with  him,  and  afterwards  with  the  trustees  ;  but  Mr.  J.  Hunt,  in  his  affidavit,  stated 
that  Mr.  Martin  had  not  said  anything  more  specific  to  him  than  that  Nock  & 
Williams  were  in  difficulties,  but  that  as  he  (Mr.  Martin)  was  about  to  exercise  a 
control  over  the  business,  the  Plaintitls  would  be  quite  safe  in  dealing  with  Nock  & 
Williams,  and  might  rest  satisfied  that  the  business  would  be  so  managed  that  the 
embarrassments  would  be  got  over.  Mr.  Hunt  admitted  he  had  afterwards  heard  of 
trustees  being  appointed,  but  not  of  any  deed  being  executed  ;  and  he  stated  that  he 
knew  nothing  of  the  difference  in  the  heading  of  the  accounts  till  the  bankruptcy,  but 
supposed  that  the  clerk  must  have  been  told  something  by  somebody,  to  induce  him 
to  make  the  alteration.  He  was  in  the  same  state  of  ignorance,  also,  as  to  the  balance 
being  made  out  on  the  two  accounts  up  to  the  end  of  June,  and  of  the  acceptances  by 
his  partners,  in  respect  of  them  ;  and  he  stated  that  he  continued  to  deal  with  the 
trustees  on  the  faith  that  the  accounts  would  be  continuous,  and  that  he  had  with- 
drawn his  confidence  from  Nock  &  Williams  and  restored  it  to  Mr.  Martin,  who, 
however,  dem'ed  that  he  had  ever  made  any  such  representations  to  Mr.  Hunt  as 
those  alleged. 

On  the  27th  of  March  1852  the  Plaintiffs  claimed  to  prove  for  the  sum  of  £233, 
15s.  8d.,  being,  as  they  alleged,  the  balance  owing  to  them  from  the  estate,  after 
deducting  the  sums  due  to  them,  and  the  claim  was  admitted  to  proof,  because  it  was 
less  than  the  sum  for  which  they  had  a  right  to  prove,  supposing  them  not  to  be 
entitled  to  a  set-off. 

[107]  Mr.  E.  Palmer  and  Mr.  T.  H.  Terrell,  for  the  Plaintiffs.  The  Plaintifl's 
are  entitled  to  an  equitable  set-off  on  two  grounds  :  first,  because  the  business  was 
done,  and  the  contracts  entered  into  by  the  Plaintiffs  with  the  trustees,  on  the  faith 
of  the  old  and  new  accounts  and  dealings  being  blended  so  as  to  form  one  ;  and 
secondly,  because,  in  the  events  which  have  happened,  the  deed  of  assignment  was 
super.seded  and  became  void  from  the  beginning,  so  that  the  whole  of  the  monies  due 
to  the  trustees  (including  those  for  which  the  action  was  brought),  became  the 
absolute  property  of  Nock  &  Williams,  and  was  theirs  at  the  bankruptcy,  the  trustees 
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lieing  considered  to  have  been,  from  the  first,  merely  their  agents.  The  first  point 
depends  entirely  upon  the  evidence,  which,  it  is  submitted,  is  conclusive  as  to  the 
dealings  being  understood  by  the  Plaintiffs,  and  intended  to  be  continuous  dealings, 
and  the  fact  that  the  Plaintiffs  had  no  notice  of  the  creditors'  deed,  although  indeed 
they  knew  that  Nock  &  Williams  were  to  be  under  some  supervision,  but  that  was 
all.  As  to  the  second  point,  it  is  clear  that  the  Defendants,  in  the  events  that  have 
happened,  and  according  to  the  deed  itself,  hold,  not  for  themselves,  but  as  trustees 
for  the  assignees  of  the  bankrupt.  The  Plaintiffs  are  therefore  entitled  to  an  equit- 
able set-off;  Jlranlei/  v.  Leai.-:  (I  Law  J.  (N.  S.)  Gh.  oo) ;  Clark  v.  Cod  (Cr.  &  Ph. 
154). 

Mr.  Lloyd  and  Mr.  Jessel,  contm,  contended  that  the  Plaintiffs  had  notice  of  the 
deed  of  as.signment,  and  knew  that  they  were  dealing  with  the  trustees  on  a  new 
account ;  that  though  the  deed  was  avoided  by  the  bankruptcy,  yet  that  it  did  not  at 
all  affect  what  had  been  done  in  pursuance  of  it  by  the  trustees,  who  were  [108]  not 
the  agents  of  Nock  iV  Williams,  but  their  assignees  for  valuable  consideration  ;  and 
that  though  the  trustees  took  an  assignment  of  the  debts  due  to  the  firm,  they  did 
not  take  upon  them.selves  the  liability  for  all  existing  debts,  and  did  not,  therefore, 
come  within  the  principle  of  Clark  v.  C'ort  (Cr.  &  Ph.  154),  which  was  a  very  different 
case.  They  referred  to  sections  133,  134,  171  and  172  of  the  12  &  13  Vict.  c.  106 
{Bankrupt  Act). 

The  following  cases  were  also  cited:  Rawsmi  v.  Samuel  (Cr.  &  Ph.  161);  Cutlnish 
V.  Cutbush  (1  Beav.  184) ;  Ex  parte  Garland  (10  Ves.  110) ;  Baillie  v.  Edwards  (2  H.  L. 
Cas.  74);  Dodd  v.  Li/ilall  (1  Hare,  333);  Lord  Cawdor  v.  Lewh  (1  Y.  &  C.  Exeh. 
427) ;  Laivis  v.  Bennett  (1  Cox,  167). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  facts  upon  which  the 
question  in  this  case  turns  are  very  simple,  though  the  evidence  is  voluminous  and 
conflicting.  The  grounds  upon  which  the  Plaintiffs  contend  for  a  right  of  equitable 
set-off  are  two  :  first,  that  a  contract  existed  between  the  trustees  and  the  Plaintiffs, 
that  the  old  and  the  new  account  should  form  one  continuous  account,  or,  in  other 
words,  that  the  balance  on  the  old  account  should  be  considered  an  item  in  the  new ; 
and,  secondly,  the  consequence  to  be  drawn  from  the  events  that  have  happened  was, 
that  the  trustees  were  to  be  treated,  from  the  first  beginning  of  their  dealings  as  such, 
as  the  agents  of  Nock  &  Williams.  As  to  the  first  point,  which  is  entirely  a  question 
of  evidence,  I  am  of  opinion  that  there  is  no  sufficient  proof  of  such  an  agi'cement  as 
that  contended  for,  and  it  could  not  be  assumed  nor  admitted  without  clear  evidence, 
for  if  it  [109]  were  proved  to  have  existed,  it  would  amount  to  a  breach  of  trust  in 
the  trustees,  who  were  bound  to  act  equally  for  the  interests  of  all  the  creditors.  No 
right  of  set-off,  therefore,  can  arise  out  of  an  agreement  which  is  not  proved  to  have 
existed.  As  regards  the  second  point,  there  is  no  dispute,  on  either  side,  as  to  the 
principles  regulating  the  doctrine  of  set-off'.  There  must  be  cross-demands  between 
the  same  parties,  but  where  such  exist  equity  will  enforce  a  set-off,  though  only  one 
of  them  is  the  subject-matter  of  equitable  jurisdiction.  This  case  turns  entirely  on 
the  effect  of  the  deed  of  assignment  of  May  1851,  of  the  execution  of  which  the 
Plaintiffs  must  be  held  to  have  had  notice,  and  thus  knew  that  they  were  dealing  with 
trustees.  These  trustees  either  were  agents  for  Nock  &  Williams,  or  they  were  not. 
If  they  had  been  agents,  it  might  have  been  material  to  consider  whether  the 
IMainlitt's  had  notice  of  the  contents  of  the  deed,  which  amounted  to  an  act  of  bank- 
ruptcy. 15ut  they  were  not,  they  were  as.signccs,  and  as  such,  derived  all  their  interest 
from  the  deed  of  assignment.  The  only  material  ([uestion  is,  the  effect  of  that  deed  ;  it 
assigns  the  debts  due  to  the  firm  of  Nock  iV  Williams,  to  the  trustees  in  trust  for  the 
creditors,  but  it  does  not  make  them  liable  for  the  debts  due  from  the  firm.  This, 
therefore,  was  an  assignment  for  valuable  consideration,  and  if  there  had  been  no 
bankruptcy,  and  the  trusts  of  the  deed  were  still  subsisting,  such  would  still  lie  its 
character.  The  proviso  making  the  deed  void,  in  case  of  bankruptcy  before  the  end 
of  August,  cannot  change  the  original  character  of  the  assignment  under  which  the 
trustees  took  the  property,  nor  convert  that  into  a  voluntary  deed  which  originally 
was  an  assignment  for  valuable  consideration,  though  the  bankruptcy  may  avoid  the 
deed,  and  alter  [110]  the  character  of  the  property.  That,  indeed,  is  not  contended  ; 
liut  it  has  been  argued,  that  when  the  liaidcruptey  took  place,  the  deed  became  void 
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ah  initio,  and  that  the  assignees  under  it  must  be  considered  to  have  been,  from  the 
commcnconient  of  their  dealings,  the  agents  of  Nock  &  Williams.  To  that  argument, 
however,  I  cannot  accede.  Everytliing  that  was  done  by  them  was  done  tinder  the 
provisions  of  the  deed,  and  though  the  eti'ect  of  the  bankiuptcy  was  to  make  the 
covenants  void,  it  could  not  alter  the  character  of  the  various  acts  which  had  been 
done  in  the  meantime,  as,  for  instance,  any  purchases  that  may  have  been  made, 
which  undoubtedly  would  l)e  valid  ;  and  it  would  be  inequitable  that  it  should,  for  in 
that  case  the  parties  could  not  be  restored  to  the  same  situation  in  which  they  were 
before.  The  covenant  b}'  the  creditors  executing  the  deed,  not  to  sue  the  firm,  had 
been  acted  on,  and  therefore,  probably,  licnetits  had  been  lost  by  them  to  an  extent 
which  it  would  be  impossible  to  determine  ;,  and  so,  in  like  manner,  the  dealings  and 
arrangements  in  trade,  which  had  taken  place  in  the  meantime,  could  not  be  undone 
or  set  aside.  All  the  acts  done  under  the  authority  of  the  deed  were  done  by  virtue 
of  the  character  which  the  deed  had,  of  being  an  assignment  for  valuable  consideration, 
and  of  vesting  certain  rights  in  creditors,  and  therefore  Nock  X-  Williams  could  not  set 
aside  the  deed  or  the  acts  done  by  virtue  of  its  provisions,  and  in  that  respect  this 
case  ditt'ers  very  widely  from  that  of  (Inrninl  v.  LauiliTilale  (2  Kuss.  ifc  Myl.  +51  ; 
3  vSim.  1).  In  my  opinion,  the  trustees  are  not  agents  of  Nock  &  Williams,  but 
separate  parties,  a.ssignees,  m  fact,  of  Nock  »\;  Williams,  and  carrying  on  the  business, 
as  such,  for  the  benefit  of  themselves  and  the  other  creditors  executing  this  deed. 
So  treating  them,  they  come  indeed  within  the  case  of  [111]  Chirk  v.  Cod  (Cr.  &  Ph. 
154);  but  with  this  diti'erence,  that  in  Clark  v.  Cort  the  debt  due  from  the  bankrupt 
was  vested  in  the  bankers  by  assignment,  the  debtoi'  having  contracted  that  the 
security  for  the  debt  should  merge  for  their  benefit,  so  that  they  were  actually,  in 
equity,  creditors  on  the  one  hand,  and  legal  debtors  on  the  other ;  that  is  not  so 
here. 

If  the  liabilities  of  the  firm  had  been  taken,  as  well  as  the  assets  assigned  to  the 
trustees  under  the  deed  of  1851,  and  they  had  bound  themselves  to  discharge  those 
liabilities,  the  doctrine  laid  down  in  Clark  v.  Cort  would  have  been  applicable. 

Suppose  the  converse  of  this  case,  and  that  the  Plaintiffs,  instead  of  being 
creditors,  had  been  debtors  of  Nock  &  Williams,  before  the  execution  of  the  deed, 
and  that,  in  their  subsequent  dealings  with  the  trustees,  the  latter  had  become 
indebted  to  them,  a  right  of  set-ofF  would  then  have  arisen,  because  all  the  debts  due 
to  Nock  &  Williams  were,  by  the  deed,  vested  in  the  trustees,  with  authority  to  get 
them  in,  and  allow  them  in  account,  and  in  the  case  supposed,  there  would  be  a  debt 
due  to,  as  well  as  from,  the  trustees. 

On  the  whole  of  the  case,  I  am  of  opinion  that  no  agency  has  been  established 
between  the  firm  of  Nock  &  Williams  and  the  trustees,  who  are  separate  and 
independent  parties,  and  therefore  no  set-oflP  can  be  allowed.  The  bill  must  be 
dismissed  with  costs. 


[112]    EsTE  V.  Smyth.    Jan.  13,  1854. 
[S.  C.  23  L.  J.  Ch.  70.T  ;  18  Jur.  300 ;  2  W.  R.  148.] 

Doubts  raised  whether  a  marriage  between  English  subjects,  at  the  British  Embassy  in 
Paris,  would  be  recognized  as  valid  by  the  French  tribunals,  and  whether  an  ante- 
nuptial settlement,  in  the  French  form,  followed  by  such  a  marriage  oidy,  would  be 
held  operative  in  France. 

A  marriage  contract  was  entered  into  in  Paris  between  two  English  subjects,  according 
to  the  formalities  required  by  the  French  law,  in  anticipation  of  a  marriage  to  be 
solemnized  "  suivant  la  loi."  A  valid  English  marriage  took  place  at  the  Embassy, 
but  no  marriage  ceremony  took  place  according  to  the  French  forms  and  solemnities. 
Held,  that  the  marriage '"  suivant  la  loi  "  was  fulfilled  by  the  English  marriage,  and 
that  the  settlement,  being  to  regulate  an  English  marriage,  was  valid  here,  not- 
withstanding that,  according  to  the  French  law,  the  marriage  and  the  settlement 
might  be  inoperative. 

English  subjects,  on  their  marriage,  may  stipulate  that  their  marriage  rights  shall 


18  BEAV.  113.  ESTE    V.    SMYTH  45 

be  regulated  by  the  law  of  a  foreign  country,  and  this  Court  will  enforce  such  a 
contract. 
A  marriage  settlement,  made  in  France  between  English  subjects,  stipulated  that  the 
custom  of  Paris  should  regulate  their  community  and  the  other  clauses  of  the 
contract.  As  to  £2000  (part  of  the  wife's  fortune),  the  husband  was  to  be  charge- 
able to  his  wife,  and  it  was  to  remain  her  "  bien  personnel."  By  the  general  law  of 
France  a  wife  can  make  a  will.  A  marriage,  valid  as  to  the  English,  but,  as  was 
alleged,  invalid  as  to  the  French  law,  followed.  Held,  that  the  rights  were  to  be 
regulated  by  those  which  French  subjects  would  have  under  such  a  contract  and 
marriage  valid  in  France ;  and  that  whether  the  contract  was  valid  or  not  in 
France,  still  that  here  the  wife  had  a  power  to  dispose  of  the  property  by  will. 
Held,  secondly,  on  the  construction  of  the  instrument,  that  the  marital  right 
over  the  property  was  excluded ;  and,  thirdly,  that  a  will  executed  according  to 
English,  though  not  according  to  French  formalities,  ett'ectually  disposed  of  this 
property. 

Early  in  1803  a  marriage  was  agreed  upon  between  Michael  Laml)ton  Este  and 
Louisa  Caroline  Smyth,  both  domiciled  English  subjects,  but  then  resident  in  Paris. 
Miss  Smyth  was  at  the  time  entitled  to  two  sums  of  £5000  and  £2000,  portions 
charged  on  English  family  estates  inherited  by  her  brother. 

In  anticipation  of  the  marriage,  a  marriage  contract  was  entered  into  between 
them  on  the  23d  of  March  1803,  in  Paris,  "devant  notaires,"  in  the  form  and 
according  to  the  formalities  required  by  the  law  of  France  ;  by  which  they  agreed 
upon  the  following  clauses  and  civil  conditions  of  the  marriage  between  them,  which 
was  intended  immediately  to  take  place  according  to  law  ("  dont  la  prononciation 
sera  faitc  incessamment  suivant  la  loi  "). 

[113]  By  this  contract  it  was  agreed  as  follows : — Article  the  1st.  The  future  couple 
shall  have  community  (seront  communs)  in  all  moveable  property,  acquisitions,  and 
immoveable  property,  according  to  the  disposition  of  the  custom  of  Paris,  which  shall 
regulate  their  future  community,  and  the  other  clauses  of  the  present  marriage  contract, 
even  in  the  event  of  their  taking  up  their  residence  in  foreign  parts,  or  of  their 
acquiring  property  in  countries  where  diHerent  laws,  uses  and  customs  prevail,  which 
they  expressly  disclaim  and  renounce  by  these  presents. 

Article  3d.  The  intended  husband  brings  to  this  marriage,  and  settles  as  his 
marriage  portion  (eonstituc  en  dot),  the  sum  of  24,000  francs. 

Article  4th.  The  intended  wife,  on  her  part,  brings  on  this  marriage,  and  settles 
as  her  marriage  portion  (en  dot),  the  sum  of  168,000  francs,  which  she  has  to  receive 
in  England  from  Sir  George  Henry  Smyth,  her  brother,  as  the  amount  of  her  claim 
upon  the  property  inherited  by  her  said  brother  ;  for  which  sum,  when  it  shall  have 
been  rcreired,  the  said  intended  liiisktiul  shall  he  chargeahle  to  his  intended  wife  (de  laquelle 
somme,  (|uand  elle  aura  etc  rerue,  le  dit  sieur  futiu'  epoux  sera  charge  euvers  la  dite 
demoiselle  future  epouse). 

Article  5th.  Future  acquired  property  of  the  wife  was  to  be  invested  by  the  husband, 
with  the  necessary  declarations,  that  the  investment  should  belong  to  the  wife  "  comme 
bien  personnel  et  propre,"  and  that  the  income  alone  was  to  enter  into  the  community. 

Article  6th.  Out  of  the  marriage  portions  of  the  intended  husband  and  wife,  there 
shall  enter  into  the  community  above  agreed  upon,  on  the  part  of  each,  the  sura  of 
8000  francs,  which  will  constitute  therein  a  [114]  fund  of  16,000  francs,  and  the  surplus 
of  what  at  present  belongs  to  each  of  them,  together  with  whatever  moveables  or 
immoveables  niaj'  come  or  accrue  to  them  during  the  marriage,  by  inherit<ance,  gift, 
legacy  or  otherwise,  shall  be  and  shall  remain  excluded  from  the  said  community,  in 
order  to  belong  to  the  intended  husband  and  wife  "respectively  (w  their  separate 
fropertij  "  (  "  pour  appartenir  a  chacun  des  f uturs  ('poux  a  titre  de  bien  personnel  ' ). 

On  the  31st  of  March  liS03  the  parties  were  married  by  th(!  chaplin  in  the  chapel 
of  the  Biitish  .Vmliassador,  at  Paris,  and  it  was  admitted  by  all  parties  that  this  was 
a  valid  marriage  according  to  the  laws  of  England. 

The  I)ofendaut,  however,  stated  that  it  had,  at  the  time,  been  arranged  that  he 
should  rosign  his  commission  in  the  .Vrmy,  and  that  after  the  intended  marriage  he 
should  reside  permanently  in  Paris,  and  carry  on  the  business  of  banker  there ;  and 
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that  the  marriage  should  take  place  both  according  to  the  English  and  French  forms  ; 
Init  that  ill  the  interval  between  the  31st  of  March  180.'5  and  the  obtaining  the 
ncccssarj'  documentary  evidence  from  England  to  enable  the  parties  to  be  married 
according  to  the  Fiench  form,  a  discovery  was  made  of  circumstances  of  anterior 
misconduct  of  a  painful  character,  which  rendered  a  cohabitation  impossil)le. 

In  fact,  no  marriage  was  ever  solemnized  according  to  the  forms  required  by  the 
French  law  ;  and  the  parties  never  cohabited,  but  ever  afterwards  lived  separate. 

Mrs.  Este  died  in  1S.")0,  having  by  her  will,  executed  in  the  English  form,  but  not 
according  to  the  [115]  necessary  French  forms  and  solemnities,  appointed  and  beipieathed 
her  property  to  her  relatives,  and  appointed  the  Plaintiff  her  executor.  The  Plaintiff 
propounded  the  will  for  probate,  but  its  validity  was  contested  by  the  Defendant, 
Michael  L.  Este  ;  the  Court,  however,  granted  piobate,  limited  to  "  .so  far  as  concerned 
all  the  right,  title  and  interest  of  her,  the  deceased,  in  and  to  such  personal  estate  and 
effects  as  she,  the  deceased,  by  virtue  of  the  said  deed  of  settlement  or  instrument  in 
writing,  had  a  right  to  appoint  or  dispose  of,  and  had,  in  and  by  her  said  will  and 
codicil,  was  appointed  or  disposed  of  accordingly,  but  no  further  or  otherwise."  (See 
3  Kobertson,  351.) 

The  Defendant,  Michael  L.  Este,  still  insisted  that  he  wsis,  jure  mariti,  entitled,  by 
survivorship,  to  the  two  .sums  of  £5000  and  £2000  ;  that  the  marriage  was  null  and 
void,  being  solemnized  in  France,  without  the  due  formalities  required  by  the  French 
law  ;  and  that  the  French  marriage  contract  was  therefore  void,  it  not  being  followed 
by  a  valid  French  marriage.  In  consequence  of  this  claim,  on  the  part  of  the  Defendant, 
the  present  suit  was  instituted  by  the  executor,  to  determine,  in  the  first  instance,  the 
question  as  to  the  £2000. 

Questions  having  arisen  as  to  the  law  of  France,  the  opinions  of  some  French 
advocates  were  taken  by  both  parties.  All  of  them  agreed  that  if  the  contracts  were 
valid  by  the  French  law,  the  representatives  of  the  wife  would  be  absolutely  entitled 
to  one-half  of  the  property  brought  into  community  (see  Story's  Confl.  210  (2d  ed.)  ), 
and  the  whole  of  the  two  sums  of  £5000  and  £2000  reserved  to  the  wife  "  a  litre  de 
bien  personnel."  It  was  also  unquestionable  that,  by  the  law-  of  France,  a  wife  has 
the  power  of  making  a  [116]  will.  (Code  Civ.,  art.  905,  and  7  Pothier  (ed.  Dupin), 
309.)     On  other  points,  however,  the  opinions  of  the  advocates  were  opposed. 

Messrs.  Rodier,  Giboux  and  Baudot  were  of  opinion  that  the  French  tribunals 
would  hold  the  marriage  at  the  Embassy  valid,  though  not  solemnized  according  to 
the  forms  now  required  by  the  laws  of  France,(l)  and  that  it  would  also  be  supported 
by  the  "  bonne  foi  "  of  the  parties. 

On  the  other  hand,  Messrs.  Duvergier,  Paillet  and  Bochet  gave  their  opinion, 
that  if  the  question  of  the  validity  of  a  marriage  celebrated  in  France,  before  the 
chaplain  of  the  English  Embassy,  were  in  question  before  the  French  Courts,  they 
would  decide  in  the  negative,  and  therefore  would  give  no  effect  to  the  contract  of 
marriage.  They  were  also  of  opinion  that  the  marriage  contemplated  by  the  contract, 
and  spoken  of  as  "  le  mariage  dont  la  prononciation  sera  faite  incessamment  .suivant 
la  loi,"  and  the  marriage  contracted  for  by  the  parties,  was  one  according  to  the  law 
of  France.  The  advocates  being  asked  whether,  supposing  the  marriage  valid  in 
France,  the  Courts  of  France  would  hold  that  the  6th  article  removed  any  of  the 
restrictions  which  the  laws  of  England  imposed  on  the  wife's  power  of  disposing  liy 
will  of  her  personal  propert}^  answered  in  the  negative,  and  stated  their  opinion  to 
be,  that  the  contract  contained  no  stipulation  for  a  faculty  of  making  a  will. 

The  cause  now  came  on  for  hearing. 

Mr.  Koupell  and  Mr.  Beavan,  for  the  Plaintiff.  That  a  valid  marriage  was 
solemnized  is  admitted  Ijy  the  Defendant  himself,  for  the  whole  foundation  of  his  [117] 
claim  is  based  on  his  being  husband,  and  of  there  having  been  a  valid  marriage.  If 
the  marriage  be  good  according  to  the  IZnglish  law,  no  further  ceremony  or  formality 
coukl  add  to  its  validity.  But  a  marriage  in  France  between  British  subjects  would 
be  recognized  as  good  by  the  French  Courts  of  Justice,  for  the  rule  of  international 
law  is,  that  a  marriage  solemnized  according  to  the  law  of  the  domicil  of  the  parties 

(1)  Monsieur  Berryer,  "  Batonnier  de  I'ordre  des  Avocats,"  concurred  in  this,  but 
his  opinion  was  not  used,  having  been  obtained  after  the  evidence  had  closed. 
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is  valid  everywhere  ;  besides,  by  fiction  of  law,  the  residence  of  an  ambassador  abroad 
is  deemed  to  be  on  the  soil  of  his  own  country.  The  Defendant  admits  a  valid 
marriage  as  a  foundation  for  his  claim  as  husband,  but  he  insists  for  the  purpose  of 
invalidating  the  contract,  that  there  is  no  marriage  ;  but  how  can  he,  in  a  Court  of 
Equity,  be  allowed  to  insist  on  the  validity  of  his  marriage,  for  the  purpose  of 
entitling  him  to  marital  rights,  and  to  a.ssert  its  validity  for  the  purpose  of 
releasing  himself  from  the  obligations  of  his  niari-iage  contract !  He  must  either  say 
that  both  the  marriage  and  the  contract  are  good,  or  that  they  are  both  invalid. 
Again,  thei'e  is  this  inconsistency  in  the  proceedings  :  the  Defendant  refers  to  the 
English  law  to  maintain  the  validity  of  the  marriage,  and  that  being  done,  he  has  then 
recourse  to  the  French  law  to  invalidate  the  contract.  This  he  cannot  be  permitted 
to  do  ;  his  rights  must  be  wholly  determined  either  by  the  French  law  or  by  the 
Etiglish  law.  If  by  the  French  law,  then,  according  to  his  own  contention,  both  the 
marriage  and  the  contract  are  void,  and  he  is  a  stranger;  but  if  the  English  law  is  to 
govern  the  whole  case,  the  marriage,  as  he  confesses,  is  good,  and  he  is  bound  by  the 
terms  of  the  contract,  which  he  does  not  deny  he  was  a  party  to. 

To  make  an  ante-nuptial  contract  operative,  it  is,  no  doubt,  necessary  that  a 
marriage  should  follow  ;  contracts  of  marriage  "  sont  toutes  censees  faites  sous  la 
condition  tacite,  si  nuptiic  sequantur  :  c'est  pourquoi,  [118]  si  les  promesses  de  mariage, 
que  les  parties  se  sont  faites,  vieinient  a  se  rompre,  toutes  ces  conventions  et  donations 
deviennent  nuUes,  et  sont  regardees  comme  non  avenues,  quasi  ex  defectu  conditionis  ; 
Pothier  (vol.  6,  pp.  46,  47  (ed.  Dupin),  and  cited  9  Beav.  578,  n.).  Such  a  contract 
is  merely  intended  to  regulate  the  rights  of  the  parties  in  case  they  shall  marry  ;  here 
there  was  confessedly  a  subsequent  valid  marriage,  and  therefore  both  parties  became 
bound  by  the  agreement. 

As  to  the  construction  of  the  settlement,  it  is  undisputed  that,  under  it,  the  wife, 
by  the  French  law,  would  have  a  right  of  testamentary  disposition.  Next,  according 
to  the  English  law,  it  is  equally  clear.  This  was  her  separate  estate,  for  the  4th 
article  declares  that  the  husband  shall  be  chargeable  to  his  wife  for  the  amount ;  and 
the  Gth  article  provides  that  the  property  of  each  (beyond  that  brought  into  com- 
munity) shall  be  excluded  therefrom,  in  order  that  it  may  belong  to  each  of  the  future 
spouses,  "a  titre  de  bien  per.sonnel."  If  this  be  separate  estate,  the  wife  had,  by  the 
law  of  England,  a  power  of  disposition  of  it  by  will  or  otherwise. 

As  to  the  intention  of  living  in  France,  there  is  no  evidence  of  it,  except  what  the 
Defendant  iiimself  states;  ami  both  by  the  English  and  the  French  law,(l)  parol 
evidence  is  inadmissible  to  vary  the  written  instrument. 

The  Ecclesiastical  Court  has  determined  on  the  validity  of  the  will,  at  least  so  far 
as  capacity  is  concerned. 

Mr.  K.  Palmer  and  Mr.  Cotton,  for  the  Defendant,  Michael  L.  Este.  The 
Ecclesiastical  Court  has  only  determined  that  the  will  is  executed  according  to  the 
English  foi'm  ;  that  it  is  properly  signed  and  attested  ;  [119]  but  that  Court  has  left 
untouched  the  question,  whether  the  will  constitutes  a  due  appointment  or  disposition 
of  the  fluid '!  Barnes  v.  Finrcnt  (5  Moore,  Privy  C.  C.  '201) ;  Este  v.  AVc  (3  Robertson, 
351).  The  grant  of  probate  is,  in  terms,  purposely  limited  to  enable  the  Court  to 
decide  the  pres(!nt  ([uestion. 

The  opinions  of  the  most  eminent  French  advocates  shew  that  the  contract  is  void. 
It  is  governed  by  the  li:r  loci  cantradtts,  and  its  validity  and  construction  are  to  be 
determined  by  the  French  law  ;  Story,  Confl.  (.sect.  24i',  1'43).  The  question,  there- 
fore, is,  whether  the  Courts  of  France  would  say,  that  it  has  been  followed  by  a  valid 
French  marriage,  and  come  into  operation  ?  The  opinions  of  the  more  eminent 
advocates  are  decisive  that  the  French  Courts  would  not  recognize  the  validity  of  any 
marriage  solemnized  in  France,  except  before  the  proper  officer,  and  would  hold  that 
this  marriage  was  void.  This  French  contract  of  marriage,  followed  by  no  valid 
French  marriage,  is,  therefore,  inoperative.  Besides  this,  the  parties  themselves 
entered  into  this  contract  in  anticipation  of  a  French  marriage,  and  to  regulate  their 


(1)  "II  n'est  reini  aucune  preuve  par  ti'moins  centre  et  outre  le  contenu  aux  actesi 
ni  sin-  ce  qui  serait  alltSgue  avoir  etc  dit  avant,  lors  ou  depuis  les  actes."  Code  Civil, 
s.  1341. 
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French  rights,  consequent  upon  their  intended  change  of  doniicil.  The  marriage 
contemplated  by  the  settlement  was  to  be  solemnized  "suivant  la  loi,"  and  must  have 
meant,  according  to  the  law  of  the  place  where  the  itistriimcnt  was  made,  and  such  is 
the  opinion  of  the  advocates.  Prinui  facie,  the  husband's  marital  rights  must  prevail, 
and  it  is  for  the  Plaintitt"  clearly  to  displace  it;  Ti/kr  v.  iMkr  (2  Kuss.  &  Myl.  188). 
Lord  Brougham  there  says,  "I  take  the  principle,  therefore,  to  be  now  thoroughly 
established,  that  Courts  of  Equity  will  not  deprive  the  husband  of  his  rights  at  law, 
unless  there  appears  to  be  a  clear  intention  manifested  by  the  testator  that  the 
husband  should  be  so  excluded." 

But  if  the  contract  be  valid,  then,  according  to  the  [120]  opinions,  it  gave  no 
testamentary  power  to  the  wife,  and  removed  none  of  the  restrictions  imposed  by  the 
law  of  England  on  a  feiii>'  corcrt,  in  regard  to  her  capacity  to  make  a  will.  The  species 
of  will  contemplated  by  this  settlement  (made  in  the  French  form,  made  in  France  by 
French  notaries,  with  a  view  to  a  French  domicil),  was  a  will  executed  according  to 
the  formalities  of  the  French  law,  and  not  an  iMiglish  will  like  the  present.  This  will 
is  not,  therefore,  within  the  intent  and  meaning  of  the  parties,  or  of  the  contract. 

It  must  be  admitted  that  if  this  be  separate  estate  the  wife  could  bequeath  it ; 
but  the  words  here  are  insufficient  to  exclude  the  marital  right,  Ti/lcr  v.  Lake  (2  Russ. 
&  Myl.  183),  where  the  words  were  "to  pay  into  their  own  proper  and  respective 
hands,  to  and  for  their  own  use  and  benefit ;  "  and  Masscy  v.  Parker  (2  Myl.  &  K. 
174),  where  the  words  "under  the  sole  control  of"  daughters  were  held  insufficient 
to  exclude  the  marital  right.  The  object  of  the  clause  was  not  to  make  it  separate 
e.state,  but  to  exclude  it  from  the  community,  which  would  have  otherwise  prevailed, 
if  the  intended  change  of  domicil  had  taken  effect.  Lastly,  this  property  was  to  be 
"bien  personnel  "  merely  during  the  coverture,  and  subject  to  that,  the  marital  right 
attached,  and  had  full  effect  on  the  wife's  death. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (without  hearing  the  reply).  I 
do  not  mean  to  express  any  opinion  on  a  point  which  has  not  been  argued,  namelj', 
whether  the  mere  fact  of  the  Plaintiff  being  the  legal  personal  representative  does 
not  determine  the  question  of  the  right  of  the  wife  to  make  a  will,  and  entitle  him  to 
receive  her  property,  subject  to  any  question  as  to  the  mode  of  its  distribution  after- 
wards? I  intend  only  to  express  an  opinion  on  the  point  argued  before  me,  as  to  the 
right  to  the  fund  in  question. 

[121]  There  are  two  questions  before  me;  one  is  as  to  the  validity  of  the  contract 
of  the  2.'id  of  March  ISO.S,  and  if  valid,  then,  secondly,  what  is  the  construction  which 
the  Court  is  to  put  upon  it?  It  appears  to  me  thai  these  points  have  been  mixed  up 
together,  both  in  the  opinions  of  the  French  advocates,  and  also  in  the  argument,  but 
it  is  of  great  importance  to  keep  them  distinct  and  separate. 

The  first  question  which  I  have  to  consider  is,  whether  the  contract  is  valid  1 
Now,  it  is  to  be  observed  that  the  contract  may  possibly  be  valid  in  this  country,  and 
invalid  in  France.  In  my  opinion  the  validity  of  the  contract  (as  in  fact  it  has  been 
admitted  on  both  sides  in  the  argument  at  the  Bar)  depends  upon  the  validity  of  the 
marriage.  If  there  were  no  valid  marriage,  undoubtedly  there  was  no  binding 
contract.  If  there  were  no  valid  marriage  in  France,  there  was  no  valid  contract  in 
that  country.  There  is  a  difference  of  opinion  among  the  French  advocates  as  to 
whether  there  was  a  valid  marriage  in  France,  and  the  validity  of  the  contract  in 
France  will  depend  upon  the  validity  of  the  marriage  there ;  but,  as  it  appears  to  me 
unnecessary  for  the  determination  of  the  question  before  me,  I  shall  express  no 
opinion  as  to  whether  the  marriage  was  a  valid  French  marriage,  or  whether  the 
French  contract  was,  or  was  not,  in  consequence,  a  valid  French  contract. 

I  however  entertain  no  doubt,  nor  indeed  has  it  been  disputed,  that  it  was  a  valid 
marriage  in  England.  I  do  not  doubt,  therefore,  that  it  is  a  valid  contract  in  England, 
and  that  it  is  a  perfectly  good  marriage  contract,  entered  into  lietween  the  parties,  in 
anticipation  of  a  valid  English  marriage  which  P^nglish  marriage  afterwards  took  place. 

The  next  question  is,  what  is  the  construction  to  be  [122]  given  to  the  contract? 
Now,  undoubtedly,  parties  may,  in  anticipation  of  an  English  marriage  to  be  con- 
tracted in  this  country,  agree  that  their  rights  shall  be  regulated  according  to  the 
laws  of  any  other  country  they  may  think  fit.  They  may  contract,  for  instance,  that 
their  rights,  as  husband  and  wife,  should  be  regulated  by  the   rights   of  married 
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persons,  according  to  the  French  or  Spanish  law,  or  according  to  the  law  of  any  other 
country  ;  but  when  this  Court  came  to  enforce  such  a  contract,  it  would  necessarily 
have  to  inquire,  what  was  the  law  of  the  country  by  which  the  rights  were  to  be 
regulated,  and  what  was  the  effect  of  the  contract,  according  to  the  law  of  that 
country.  The  fact  of  the  parties  being  resident  in  France  at  the  time  the  contract 
was  entered  into,  does  not,  in  my  opinion,  affect  the  question  ;  nor  does,  in  my 
opinion,  the  principle  of  law,  which  is  undoubtedly  just,  and  for  which  Mr.  Justice 
Story  is  referred  to,  that  the  lex  loci  contradm  governs  the  contract,  or  the  validity 
of  the  contract,  apply,  because,  if  I  am  right  in  the  view  I  take  of  the  case,  this  is 
a  contract  entered  into  between  English  persons,  for  the  purpose  of  entering  into 
an  English  marriage ;  and  I  know  of  no  law  whatever  which  would  make  a  marriage 
settlement,  executed  and  entered  into  in  Paris,  by  persons  who  intended  to  come 
to  this  country  and  to  be  married  heie,  invalid,  by  reason  of  its  being  a  contract 
that  was  of  no  force  in  France,  when  the  sole  object  and  intention  of  the  settlement 
was  that  it  should  be  operative  in  England,  over  P^nglish  property,  and  regulate  an 
English  marriage.  It  may,  undoubtedly,  be  said  here,  that  this  was  intended  to 
have  some  operation  with  respect  to  French  property  ;  but  it  appears  to  me  to  have 
been  principally  intended  to  operate  over  English  property  :  it  referred  to  English 
property,  and  an  English  marriage  was  intended  to  be,  and  was,  celebrated.  I  have 
no  question  before  me  with  respect  to  any  French  property,  and  therefore  I  cautiously 
[123]  withhold  expressing  any  opinion  as  to  the  effect  of  this  contract,  or  whether 
there  was  any  contract  at  all,  which  would  affect  property  in  France,  and  to  be 
regulated  by  French  tribunals  ;  but  I  am  of  opinion  that  this  contract  was  entered 
into  by  English  per.sons,  with  a  view  to  an  linglish  marriage,  which  afterwards 
took  place,  and  that  it  must  be  construed  according  to  English  rules  for  construing 
contracts. 

Then  it  is  said  that  although  this  is  an  English  contract,  and  to  be  construed 
according  to  English  law,  yet  persons  may  choose  to  contract  that  they  shall  be 
married,  and  that  their  property  shall  be  regulated  according  to  the  law  of  any  other 
country.  Then  the  only  question  is,  whether  this  is  so  in  this  particular  case.  Now 
the  contract  is  this  :  the  first  clause  of  the  contract  is :  "  Les  futurs  epoux  seront 
communs  en  tous  biens,  meubles  et  conquets  immeubles,  suivant  les  dispositions  de 
la  coutume  de  Paris  qui  reglera  leur  future  communaute  et  les  autres  clauses  du 
present  contrat  de  mariage."  That  is  an  express  statement  that  the  custom  of  Paris 
is  to  regulate,  not  merely  the  future  community,  but  the  other  clauses  of  the  present 
contract  of  marriage.  Now  what  is  meant  by  "  regulating  the  other  clauses  of  the 
present  contract  of  marriage  '\ "  I  apprehend  it  means  that  the  rights  of  the  persons 
who  are  parties  to  this  contract  should  be  the  same  as  if  the  French  law  regulated 
them  between  French  persons,  over  whom  the  French  law  had  operation.  I  read  it 
as  if  two  English  persons,  on  their  mari-iage,  contracted  that  their  rights  should  be 
regulated  exactly  in  the  .same  manner  as  the  French  law  would  regulate  the  rights 
between  two  married  French  persons  under  a  similar  contract.  I  apprehend,  then, 
that  this  Court  would  enforce  that  contract,  upon  ascertaining  what  that  law  was. 
Now  all  the  French  advocates  concur  in  this  :  that  as  between  French  married 
persons,  the  wife,  under  such  a  contract  [124]  as  this,  if  valid,  would  have  a  right 
to  dispose  of  the  property  in  question,  by  her  will,  as  she  thought  fit.  The  fact  that 
her  testamentary  disposition  will  have  no  effect  upon  any  property  administered  in 
France,  i)ecause  the  contract  may  be  invalid  there,  does  not  (as  I  have  already  stated) 
affect  my  view  of  this  case,  because  here  the  Kiiglish  C(jurt  has  to  construe  the 
contract  in  the  same  way  as  a  French  Court  would  construe  it,  with  respect  to 
property,  within  its  jurisdiction,  if  the  contract  were  as  valid  in  France  as,  in  my 
opinion,  it  is  valicl  in  England.  This,  then,  ajjpears  to  me  to  dispose  of  the  whole 
question,  for  it  being  the  opinion  of  all  the  French  advocates,  that  if  this  were  a  valid 
contract,  entered  into  between  two  French  persons,  to  regulate  French  property,  the 
wife  would  have  a  right  of  testamentary  dispo.sition  over  the  property,  it  appears 
to  me  that  the  same  construction  must  ])rcvail  in  Hngland,  uidess  it  be  contrary  to 
some  rule  or  provision  of  the  English  law  ;  but  so  far  from  that  being  the  case,  it 
is  a  common  thing  in  English  settlements  so  to  regulate  and  dispose  of  the  wife's 
property. 
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The  opinion  of  the  French  advocates,  which  has  been  relied  on  strongly  on  behalf 
of  the  Defendant,  does  not  appear  to  me  to  touch  the  question  before  me.  It  is  in 
answer  to  the  sixth  question,  in  which  they  are  asked,  whether  this  contract  has 
conferred  on  the  wife  a  power  of  testamentary  disposition,  which  she  did  not  other- 
wise possess?  In  point  of  fact,  that  is  asking  the  French  advocate  to  give  an  opinion 
on  a  question  of  English  law.  The  question  assumes  that  under  the  contract,  accord- 
ing to  the  English  law,  the  wife  had  no  power  to  dispose  of  her  pioperty  by  will,  and 
then  asks,  whether,  according  to  the  Fiench  law,  this  contract  would  give  any  such 
power?  They  vuuloubtedly  give  their  opinion  that  it  would  not.  I  take  their 
opinion  with  respect  to  the  French  law,  but  I  do  not  [125]  adopt  it  as  to  the  con- 
struction which  an  English  Court  of  Justice  ought  to  put  upon  this  instrument,  which 
I  treat  as  an  English  contract,  although  in  the  French  foim  and  language. 

I  next  look  into  the  contract,  to  see  if  there  is  anything  whatever  inconsistent 
with  the  view  which  I  take  of  the  first  article,  and  which  is  endeavouied,  apparently, 
to  be  got  rid  of,  by  saying  that  it  does  not  accurately  express  the  views  of  the  parties, 
which  are  to  be  found  in  the  remaining  articles  of  the  contract.  Undoubtedly,  if  the 
remaining  articles  of  the  contract  control  or  override  the  first,  and  shew  that  the  wife 
was  not  to  be  at  liberty  to  dispose  of  her  property  by  will,  I  must  give  ett'ect  to  that 
which  appears  upon  the  whole  contract,  but  I  find  nothing  of  the  sort. 

The  fourth  article  is,  that  the  lady  brings  the  sum  in  (piestion  as  her  "dot,"  "with 
which  sum,  when  received,  the  husband  shall  be  accountable  to  his  wife."  The 
expression  is,  "  de  laquelle  somme,  quand  elle  aura  etc  rerue,  le  dit  sieur  futiu'  tqioux 
sera  charge  envers  la  dite  demoiselle  future  epouse."  That  is  to  say,  he  is  to  account 
for  it  to  her,  and  to  pay  it  over  to  her.  I  cannot  find  any  words  more  strong  for 
excluding  the  marital  right  than  these.  The  fifth  article  provides  that  any  property 
afterwards  acquired  by  the  wife  shall  be  invested,  so  that  they  may  belong  to  the 
wife  "  comme  bien  personnel  et  propre,"  and  that  the  annual  income  alone  shall  enter 
into  the  community.  That  also  tends  to  the  same  result.  The  sixth  article  appears 
to  me  to  be  strongly  in  favour  of  the  same  view  of  the  case.  It  expres.ses  that  8000 
francs  alone  shall  come  into  community,  and  that  the  surplus  of  the  property  of  each 
shall  be  excluded  from  community,  and  belong  to  each  of  the  "  f uturs  epoux  a  titre 
de  bien  personnel."  According  to  the  Code  Civil,  the  husband  may  have  certain 
rights  and  duties,  during  the  cover-[126]-ture,  over  the  "bien  personnel  "  of  the  wife; 
but  it  belongs  to  the  wife,  the  husband  cannot  dispose  of  the  capital  of  it,  and  after 
the  coverture,  according  to  the  French  law,  the  wife  is  entitled  to  dispose  of  it  as 
her  own.     (See  6  Pothier,  29.3  (Dupin's  ed.).) 

"What  is  there  here  then  to  lead  me  to  the  conclusion  that  this  is  intended  to  be 
the  "bien  personnel"  of  the  wife  only  during  the  coverture,  and  that  the  right  of  the 
husband  is  to  accrue  immediately  after  the  coverture  has  ceased  ?  It  is  said  that 
there  are  no  words  which  give  to  the  wife  a  power  to  dispose  of  the  property.  This 
is  undoubtedly  so  ;  there  is  no  expression  determining  what  is  to  take  place  after  the 
coverture  has  ceased.  But  the  reason  of  this  is,  because  the  law  which  regulated  this 
instrument,  itself  disposes  of  that  (juestion,  and  provides  that  the  wife  has  that  power, 
which  could  only  be  taken  away  from  her  by  express  and  distinct  words.  If  the 
right  of  the  husband  was  not  excluded  by  these  words,  he  would  have  a  right  to  take 
the  property  during  the  coverture  ;  but  he  is  clearly  excluded  during  the  coverture, 
and  I  look  in  vain  for  words  to  shew  that  the  exclusion  of  jus  mariti  ends  with  the 
coverture,  or  that  it  is  not  intended  to  be  excluded  in  perpeluum. 

Treating  this  as  an  English  contract,  entered  into  between  English  persons,  with 
a  view  to  an  English  marriage,  the  view  which  I  take  of  the  construction  of  this 
contract  is  (although  I  am  obliged  to  construe  it  by  evidence  of  the  French  law  upon 
the  subject),  that  it  does,  in  fact,  regulate  the  rights  of  the  parties,  and  gives  the 
wife  the  power  to  dispose,  by  her  will,  of  property  not  brought  into  community. 
Accordingly,  with  respect  to  the  £2000,  I  am  of  opinion  that  the  executor,  who  has 
proved  her  will,  is  entitled  to  this  property. 

[127]  Another  argument  raised,  which  I  felt  some  difficulty  in  following,  was 
this  : — It  was  said  that  this,  though  no  doubt  a  good  English  will,  was  not  a  good 
French  will,  and  that  consequently  it  was  not  a  will  made  in  accordance  with  the 
intention  of  the  parties  at  the  time  they  entered  into  the  contract.     Now,  as  I  have 
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stated,  I  am  only  dealing  with  English  property  belonging  to  English  persons.  And 
a  will  executed  by  an  English  person  will  not,  since  the  late  statute,  pass  any  property 
in  this  country  unless  executed  according  to  the  forms  required  of  English  subjects. 
The  contrary  may  be  the  law  in  Fi-ance  ;  but  where,  as  in  this  case,  the  right  of 
disposing  of  her  property  generally,  is  given  to  the  wife  by  any  instrument,  I  infer 
that  it  follows  that  she  must  dispose  of  her  property,  which  is  settled  by  that  instru- 
ment, in  the  various  countries  where  it  is  placed,  according  to  the  laws  of  those 
countries,  and  following  those  forms  which  are  there  imposed.  Now  I  will  assume 
that  this  will  would  not  pass  property  in  France — that  is  not  the  question  before  me  ; 
I  have  only  to  deal  with  the  question  of  what  is  to  be  done  with  the  property  included 
in  the  present  litigation.  The  P^cclesiastical  Court  has  here  determined  that  this  is 
a  sufficiently  good  will,  and  prol)ate  of  it  has  accordingly  been  granted  to  the  executor. 
The  consequence  is,  that  he  is,  in  my  opinion,  entitled  to  receive  that  property,  and 
to  dispose  of  it  in  a  due  course  of  administration,  and,  in  my  opinion,  by  the  terms 
of  the  contract,  the  husband's  right  to  this  sura  of  money  is  excluded. 
I  will,  accordingly,  make  a  declaration  to  that  effect. 

[128]     Duncan  v.  Cannax.     Dec  16,  19,  21,  22,  18.5.3;  Jan.  20,  1854. 

[S.  C.  on  appeal,  7  De  (J.  M.  &  G.  78  ;  44  E.  R.  31  ;  24  L.  J.  Ch.  460  ;  3  Eq.  R.  403  ; 
1  .lur.  (N.  S.)  291  ;  3  W.  K.  318.] 

Under  a  Scotch  settlement,  a  wife  would,  by  the  general  law  of  Scotland,  have  power 
to  give  valid  discharges  for  a  reversionary  interest  in  a  chose  in  action  comprised 
in  it.  Held,  that  the  removal  of  her  domicil  to  England  did  not  superinduce  a  dis- 
ability in  her  to  give  a  receipt  to  trustees  for  the  amount. 

By  a  Scotch  settlement,  the  wife  assigned  her  real  and  personal  estate  "to  and  in 
favour  of  herself  and  husband,  in  conjunct  fee  and  liferent,  and  the  children  of  the 
mariiage,  whom  failing,  the  wife,  her  heirs  and  assigns."  Held,  upon  the  pre- 
ponderance of  opinions  of  Scotch  advocates,  that  the  jug  mariti  was  excluded. 

Under  a  settlement,  the  husband  became  entitled  to  a  life  interest  in  funds,  and  he 
covenanted  to  pay,  after  his  death,  an  aiuiuity  to  his  widow  and  portions  to  his 
children.  He  became  bankrupt.  Held,  that  his  life  interest  could  not  be  impounded 
to  secure  the  performance  of  his  covenant. 

This  was  a  suit  by  a  married  woman,  seeking  to  make  the  trustee  of  her  father's 
will  liable  for  payments  made  to  her  husband  and  his  assignees,  and  the  questions  in 
the  cau.se  arose  under  the  following  circumstances  : — 

On  the  2d  of  -Vugust  1826  Andrew  Duncan,  a  domiciled  Scotchman,  married 
Harriet  Inkson,  a  domiciled  Englishwoman,  in  London,  and  previously  thereto,  on 
the  31st  of  July  1826,  a  settlement  in  writing,  Iti  the  Scotch  form,  was  made  and 
executed  between  and  by  them,  whereby  Mr.  Duncan,  in  consideration  of  ,£1000 
paid  to  him  by  the  wife's  father,  bound  himself  to  pay  to  his  wife,  after  his  decease 
and  for  her  life,  an  annuity  of  ,£100  a  year.  He  further  bound  himself,  his  heirs,  iV-c., 
to  pay  to  the  children  of  the  marriage,  after  his  decease,  for  portions,  either  £1000, 
£1500,  or  £2000,  according  to  their  number,  to  be  divisible  according  to  appoint- 
ment, or,  in  default,  between  them  equally. 

The  rest  of  the  contract  was  as  follows : — "  For  which  causes,  and  on  the  other 
part,  the  said  Harriet  Inkson  hereby  assigns  and  makes  over  to,  and  in  farmtr  of  herself 
and  tlie  saiil  Amliew  Diinnin,  her  promised  [129]  .yumse,  in  canjuncf  fee  and  liferent,  and 
the  child  or  children  that  shall  be  procreated  of  the  said  intended  marriage,  divisible 
as  aforesaid,  whom  failing,  the  said  Harriet  (1.  Inkson,  her  hiirs  and  assigns,  whomso- 
evei',  in  fee,  all  estate,  funds  and  effects,  heritable  and  moveable,  real  and  personal, 
presently  belonging  or  due  and  addebted  to  her,  or  that  may  be  acquired  by  her 
during  the  subsistence  of  the  said  intended  marriage,  with  the  whole  writs,  vouchers 
and  instructions  thereof.  "  After  this  followed  a  clause,  providing  that  the  aforesaid 
provisions  were  in  full  satisfaction  of  any  claim  which  Harriet  (1.  Inkson,  or  her 
children,  her  heirs  or  successors,  might  make  against  Andrew  Duncan. 


52  DUNCAN   V.    CANNAN  18  BEAV.  ISO. 

Immediately  after  the  solemnization  of  the  marriage,  Mr.  and  Mrs.  Duncan  went 
to  reside  at  Aberdeen,  where  they  continued  for  fifteen  years;  but  in  •hily  1841 
they  broke  up  their  establishment  there,  and  came  to  reside  permanently  in  England, 
and,  though  disputed  in  the  cause,  the  Court  held  that  they  had  changed  their 
domicil  from  Scotland  to  England.  Duncan  carried  on  various  businesses,  as  wine 
merchant,  publisher,  seedsman,  and  provision  merchant,  in  partnership,  in  London, 
from  18+1  to  .lainiary  18-1-.S,  when  he  iieeamo  l)aukrupt. 

In  the  meantime  the  father  of  Mrs.  Duncan  died  in  1836,  having,  by  his  will, 
devised  and  bequeathed  his  real  and  pensonal  property  to  Shuter  and  others,  and  he 
directed  that  his  property  should  l)e  converted  into  money,  and  a  sutticient  portion 
realised  and  invested  to  produce  £400  per  annum  for  his  widow,  for  her  life,  and  that 
after  her  decease,  the  capital  should  be  divided  among  such  of  his  children  as  should 
be  living  at  her  death,  as  she  should  appoint,  and,  in  default,  amongst  them  eijually. 
And  after  giving  certain  legacies,  upon  [130]  trust  for  the  separate  use  of  Mrs. 
Duncan  and  his  other  daughters,  without  power  of  anticipation,  the  testator 
directed  his  trustees  to  invest  the  residue  of  his  real  and  personal  estate,  and  pay 
the  produce  thereof  to  his  widow  for  her  life,  and  after  her  decease  to  divide  the 
capital  in  the  same  manner  as  the  capital  directed  to  be  invested  to  secure  the 
annuity  of  £400  a  year. 

The  will  was  proved  by  Shuter  and  the  widow.  The  widow  died  in  1842,  after 
the  acquisition  of  an  English  domicil  by  Mr.  and  Mrs.  Duncan,  and  the  funds  then 
became  distributable.  Shuter  proceeded  to  administer  the  testator's  estate,  and 
previous  to  the  bankruptcy  of  Duncan,  and  with  notice  of  the  settlement  and  of  the 
change  in  the  residence  of  Duncan,  he  had  paid  to,  or  allowed  him  in  account,  an  the 
joint  ri'cnpt  of  Mr.  and  Mrs.  Duncan,  £447i.  After  Duncan's  Imnkruptcy,  Shutei-  paid 
to  his  assignees  £155,  and  there  still  remained  of  the  testator's  £9000  to  be  adminis- 
tered, to  one-fourth  of  which  Mrs.  Duncan  was  entitled. 

Mrs.  Duncan,  by  this  bill,  insisted,  that  under  the  settlement,  her  husband  was 
entitled  to  a  life  interest  only  in  the  bequests  given  her  by  her  father's  will,  with  a 
reversionary  interest  to  her  ;  that  the  payments  made  by  Shuter  to  her  husband  were 
invalid,  and  that  the  receipts  were  ineffectual ;  and  she  filed  this  bill,  praying  a 
declaration  that  she  was  entitled,  absolutely,  to  the  corpus  of  her  share,  under  the  will 
of  her  father,  subject  to  the  life  interest  of  her  husband  therein,  and  that  the  money 
might  be  invested  and  secured  for  her  benefit ;  that  the  dividends  thereof  might, 
instead  of  being  paid  to  the  husband,  be  impounded,  for  the  purpose  of  compelling 
him  to  perform  [131]  his  part  of  the  marriage  contract,  viz.,  the  payment  of  the 
annuity,  which  he  had  covenanted  to  pay  the  Plaintiff,  and  the  portion  for  the 
children  of  the  marriage.  It  also  prayed  that  the  Defendant  Shuter  might  lie  com- 
pelled to  make  good  the  payments  made  by  him,  and  that,  in  any  event,  the  future 
sums  to  be  paid  might  be  settled  for  the  benefit  of  Plaintifi"  and  her  children,  under 
the  direction  of  the  Court. 

The  opinions  of  the  Lord  Advocate  (Moncreift"),  the  Solicitor-General  (Handyside), 
the  Dean  of  Faculty  (Inglis),  the  Lord  Advocate  (Kutherford),  and  Mr.  Baillie  were 
taken  ;  and  the  prevailing  opinion  was  that  the  husband,  under  the  terms  of  the 
settlement,  took  but  a  life-estate  in  the  property  bequeathed  by  the  will  of  Inkson, 
and  that  the  fee  or  corpus  was  in  the  wife,  with  a  mere  .^pi's  sncccmonis  to  the  children. 
They  all  agreed  that  the  sums  paid  on  the  joint  receipt  of  the  husband  and  wife  were 
well  and  legally  paid,  but  they  ditt'ered  as  to  whether  the  sole  receipt  of  the  hu.sband 
was  valid.     (See  post,  p.  140.) 

Mr.  R.  Palmer,  Mr.  James  Anderson  and  Mr.  Hemming,  for  the  Plaintiff.  Mr. 
Shuter,  the  trustee,  has  been  guilty  of  a  breach  of  trust,  by  wrongfully  paying  over 
the  settled  funds  to  the  husband,  who  had  no  right  or  title  to  receive  them,  and  he  is 
therefore  personally  liable  to  make  good  the  loss. 

In  the  first  place,  the  marriage  contract  is  to  be  interpreted,  and  is  governed  by 
the  Scotch  law  ;  Be  la  Vega  v.  Vianna  (1  Burn.  &  Ad.  284) ;  Kent  v.  Jackson  (14  Beav. 
37  ;  2  De  G.  M.  &  G.  49).  The  opinion  of  the  [132]  advocates  is  that  the  wife  took 
the  fee  or  corptis,  which  necessarily'  follows  from  the  fee  being  limited  to  her  heirs 
alone  ;  and  the  balance  of  opinion  is  that  the  ^hs  mariti  of  the  husliand  is  excluded  by 
the  terms  of  the  settlement ;  Black  or  Ihiuney  v.  Pearson  (3  Dunlop,  Bell,  M.  &  D.  504). 
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111  that  ease,  by  marriage  contract,  a  wife  conveyed  her  present  and  after-acquired 
property  "to  herself  and  William  Dauney  [the  husband]  and  the  longest  liver  of 
them,  in  liferent,  and  to  the  children  of  the  marriage  in  fee  ;  whom  failing,  to  her  own 
heirs,  executors  and  assigns."  It  was  held  that  the  /??.<  innrifi  was  excluded,  and  that 
the  fee  was  reserved  to  the  wife,  subject  to  the  life  interest  of  the  husband.  Mrs. 
Duncan  had,  therefore,  a  mere  reversionary  interest  in  a  chose  in  action,  of  which,  by 
the  law  of  England,  neither  the  wife  nor  her  husband  could  make  a  valid  disposition. 

The  capacity  of  the  husband  and  wife  to  give  valid  receipts  for  this  money  is 
to  be  determined  by  the  Plnglish  and  not  l)y  the  Scotch  law.  "Upon  a  change  of 
domicil,  the  capacity  or  incapacity  of  the  person  is  regulated  by  the  law  of  the  new 
domicil  ;  Story,  Conti.  of  Laws  (sect.  69,  p.  83  (2d  edit.)).  From  1841  down- 
wards, the  domicil  of  the  husband  and  wife  was  in  England,  and  the  law  of  this 
country  conferred  on  the  husband  no  capacity  to  receive  the  reversionary  interest  of 
his  wife  ;  neither  had  the  wife  herself  any  power  to  receive,  for  her  condition,  right 
and  capacity,  were  "altered,  from  time  to  time,  exactly  as  her  person  followed  her 
husljand's  person  from  one  place  of  domicil  into  another  place  of  domicil  ;"  Lushkij  v. 
Huyij  (Robertson  on  Succession,  427).  In  that  case  it  appears  to  have  been  held, 
"  that  paities,  married  in  England,  where  they  had  [133]  domicil,  by  removing  to 
Scotland  and  fixing  their  domicil  in  that  coiintiy,  changed  their  own  rights  and  the 
rights  of  their  children,  and  subjected  these  to  the  rules  of  succession  of  the  law  of 
Scotland"  (Robertson  on  Pars.  Succession,  149)  ;  Fmihert  v.  Ttirst  (1  Brown,  P.  C.  (2d 
edit.)  129).  In  Maahnahl  v.  Macdunald  (8  Bell,  Murray  &  Young,  8.30),  it  was  held, 
that  a  mother  domiciled  in  England  is  liable  in  aliment  to  her  child,  not  according  to 
the  law  of  Scotland,  but  according  to  the  law  of  England,  though  she  was  domiciled 
in  Scotland  at  the  date  of  her  marriage  and  of  the  child's  birth. 

Secondly.  The  wife  is  entitled  to  a  settlement  in  respect  of  the  fund  not  yet  paid 
over,  even  though  the  fee  or  corpus  lielong  to  the  husband.  In  The  Duchess  of 
Bucb'ii(/hiim  v.  irinterhottoin  (13  Bell,  Murray  i^;  Young,  1129),  a  Scotchwoman  domiciled 
in  England  was  held  entitled  to  an  equity  to  a  settlement  in  respect  of  Scotch  Ici/itim. 
The  equity  to  a  settlement  depends  on  the  domicil ;  Dues  v.  Smith  (Jacob,  544) ; 
Jlitchcock  V.  Clendinen  (12  Beav.  .■)34).  [The  Master  of  the  Rolls.  There  can  be 
no  right  to  a  settlement  of  a  fund  already  settled.] 

Thirdly.  The  interest  of  the  husband  under  the  settlement  ought  to  be  impounded 
for  the  purpose  of  securing  to  the  wife  and  children  the  annuity  and  portions,  which, 
by  the  marriage  contract,  the  husband  has  engaged  to  pay;  Ex  parte  Mil  ford  (1  Bro. 
C.  C.  398)  ;  Kc  parte  Turpin  (Mont.  443  ;  1  Dea.  iV;  Ch.  120) ;  Ex  parte  Gmne  (3  Mont. 
it  Ayr.  166)  ;  Archbold  on  Bankruptcy  (p.  181,  259  (10th  edit.))  ;  and  this  by  way 
of  set  ott' ;  Story's  Contl.  (sect.  575). 

[134]  Mr.  Roupell  and  Mr.  Rudall,  for  the  assignees.  The  eflfect  of  a  change  of 
domicil  has  no  application  to  the  question  before  the  Court.  We  agree  that  the 
remedies  are  to  be  governed  by  the  law  where  a  contract  is  enforced  :  Don  v.  Lippmann 
(5  CI.  iV-  Fin.  1);  l)e  hi  Vega  v.  Vianna  (1  Barn.  \-  Ad.  284);  The  Brituh  Linen 
Coiiipani/  V.  ]>ru)iiiHond  (10  Barn,  it  Cr.  903);  Triinlii/  v.  llncer  (4  Moore  iV-  Scott, 
695)  ;  5  Viner's  Ab.  (p.  511,  pi.  22  (2d  edit.)).  But  the  law  of  the  country  where 
a  contract  is  made,  or  is  to  be  performed,  furnishes  the  rules  for  expounding  the 
nature  and  extent  of  its  obligations  ;  Fen/usson  v.  Fi/Jfe  (8  CI.  iV:  Fin.  121).  Here  the 
contract  is  to  be  construed  according  to  the  Scotch  law.  Under  that,  the  better 
opinion  is  that  the  husband  takes  the  fee.  JJlurk  or  Uauneij  v.  Pearson  (3  Bell  & 
Murray,  504)  does  not  apply,  for  there  it  was  stipulated  that  the  fund  should  be 
invested.  Here  the  limitation  is  similar  to  that  in  Ansiruther  v.  Adair  (2  M^d.  \-  K. 
513),  in  which,  on  inquiry  before  the  Master,  it  was  ascertained  that  by  the  law  of 
Scotland  the  husband  was  entitled  to  receive  a  transfer  of  the  stock  in  question. 
The  jus  iiiariti  is  not  excluded,  and  the  husband  and  his  a.ssignees  are  entitled  to 
receive  all  the  personal  estate  of  the  wife. 

It  has  been  argued  that  this  contract  is  to  change  with  every  variation  of  ilomicil 
of  the  parties.  Such  an  ett'ect  is  monstrous,  and  contrary  to  all  the  English  autluirities. 
If  such  be  the  constiuction,  the  eflect  of  a  written  contract  might  vary  indefinitely, 
according  as  the  parties  might,  from  time  to  time,  change  their  domicil  from  Scotland 
to  England,  France,  Spain,  or  elsewhere  ;  and  at  this  moment  there  might  be  a  change 
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in  the  rights  of  the  parties  under  this  very  contract,  inasmuch  as  Mr.  and  [135]  Mrs. 
Duncan  are  at  present  resident  in  Jersey,  where  they  may  have  taken  up  their  domicil. 
Parties  may  contract  that  any  law  may  govern  their  marriage  rights  ;  but,  when  once 
fi.ved,  the  terms  of  the  contract  cannot  be  varied  by  any  change  of  domicil,  or  other- 
wise than  by  a  new  and  independent  contract. 

Secondly.  There  can  be  no  settlement  of  property  already  settled  ;  this  Court  has 
no  authority  to  alter  the  existing  rights  under  an  executed  deed. 

Thirdly.  As  to  impoiniding  the  future  income,  there  is  now  no  existing  debt  in 
respect  of  the  ainmitv  or  of  the  portions,  for  they  are  not  payable  until  the  husband's 
death.  It  may  eventually  happen  that  no  debt  will  arise  ;  besides  this,  the  parties 
have  contracted  for  payment  out  of  the  husband's  assets  at  his  death  and  not  fi'om 
his  present  assets. 

Mr.  I^loyd  and  Mr.  (xitt'ard,  for  Shuter,  argued,  first,  that  under  the  circumstances 
of  this  case  there  had  l)eun  no  change  of  domicil  at  all,  but  a  mere  change  of  residence 
for  the  purpose  (which  had  failed)  of  establishing  a  trade,  and  that  the  animus  and 
the  furliUH  did  not  here  concur ;  Story's  Confl.  (sects.  44,  47).  Secondly,  that  the 
trustee  had  no  notice  of  an  absolute  change  of  domicile,  and  was  merely  aware  of  a 
change  of  residence,  and  that  he  was  not  therefore  responsible  for  payments  made 
under  such  circumstances;  Leslie  v.  Baillie  (2  Y.  &  C.  (C.  C.)  91).  Thii'dly,  that  it 
was  not  disputed  that  by  the  Scotch  law  the  husband  and  wife  could  give  valid 
receipts,  and  that  they  had  done  so  except  as  regarded  the  small  sum  paid  over  to 
the  assignees ;  and,  as  to  this,  the  trustee  was  relieved  from  the  preponderance  of 
the  opinions  taken  in  this  cause  and  those  in  [136]  Anstmther  v.  Adair  (2  Myl.  iV  K. 
•513),  and  of  the  correctness  of  which  Lord  Brougham  said  "he  did  not  feel  the 
slightest  doubt,"  and  was  in  favour  of  the  view  that  the  husband  alone  was  entitled 
to  receive  funds  limited  like  the  present.  Fourthly,  that  it  was  doubtful,  on  the 
authorities  referred  to  by  Story,  whether  the  law  of  the  matrimonial  domicil  did  not 
govern  the  rights  of  the  husband  and  wife  for  ever ;  but  that  this  was  plain,  that 
change  of  status  of  a  married  woman  upon  the  change  of  her  husband's  domicil  applied 
only  so  far  as  it  was  not  regulated  by  contract ;  Story's  Contl.  (sect.  240,  and  .")th 
division) ;  and  that  here  the  question  was  to  be  determined  by  the  contract,  construed 
according  to  the  intention  of  the  paities  at  the  time  of  the  marriage. 

Mr.  J.  Anderson,  in  replj'.  The  other  side  have  confused  two  things  :  the  right 
of  property  in  the  wife  under  the  settlement ;  and  her  capacity,  dependent  on  her 
status,  to  give  valid  receipts,  or  otherwise  to  deal  with  that  property.  This  does  not 
arise  from  the  settlement,  but  is  governed  by  the  law  of  domicil.  By  the  change  of 
domicil  her  rights  to  the  property  are  not  changed  :  but  she  is  affected  with  a  super- 
vening incapacity  in  the  same  way  as  a  person  who,  by  becoming  lunatic,  cannot  give 
a  valid  release.  The  wife's  power  to  receive  is  given  by  the  common  law  of  Scotland, 
and  not  by  any  clause  in  the  contract. 

The  Master  of  the  Rolls  reserved  judgment. 

Jan.  20,  18.54.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  suit 
to  make  the  trustee  of  a  will  answer-[137]-able  for  payments  made  to  a  husl)and  of  a 
legatee  and  his  assignees  of  property  bequeathed  to  the  wife.  The  question  in  the 
cause  is  whether  these  payments  were  authorized  ?  The  facts  are  simple,  although 
the  question  raised  by  them  is  one  of  importance  and  interest.  On  the  2d  August 
1826  the  Defendant,  Andrew  Duncan,  married  the  Plaintiff  by  her  then  name  of 
Harriet  Grace  Inkson.  He  was  a  native  of  Aberdeen  ;  they  intended  to  reside  there  ; 
and  in  contemplation  of  this  marriage,  a  marriage  contract  was  duly  executed  by  both 
husband  and  wife.  It  is  prepared  in  the  Scottish  form  ;  no  trustees  are  parties  to  it ; 
it  is,  to  all  intents  and  purposes,  a  Scottish  instrument,  to  be  construed  according  to 
Scottish  rules.  Much,  in  my  opinion,  of  the  ditticulty  which  at  first  sight  affects  this 
case  is  removed  by  bearing  this  steadily  in  mind,  viz.,  that,  although  prepared  in 
England  and  a  valid  English  contract,  it  is  to  be  governed  and  interpreted  by  Scottish 
law,  and  that  its  construction  and  operation  between  the  parties  to  it  must  be  the 
same  whether  in  or  out  of  Scotland. 

The  contract  is  in  this  form  :  it  is  between  Andrew  Duncan  on  the  one  part,  and 
the  Plaintiff,  by  her  then  name  of  Harriet  Grace  Inkson,  with  the  consent  of  her 
father,  on  the  other  part.     [His  Honor  stated  the  effect  of  it.] 
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Immediately  after  the  solemnization  of  the  marriage  Mr.  and  Mrs.  Duncan  went 
to  reside  at  Aberdeen,  where  they  continued  for  fifteen  years  ;  but  in  July  1841  they 
1)roke  up  their  establishment  there  and  came  to  reside  permanently  in  England. 
Upon  the  evidence  before  me  I  am  of  opinion  that  they  did  so  with  the  intention  of 
permanently  residing  there  ;  and  that  it  is  established  for  the  purposes  of  this  cause 
that  Andrew  Duncan  [138]  changed  his  domicil,  that  he  lost  his  domicil  of  origin 
and  acquired  an  English  domicil.  The  circumstances  that  the  occupations  in  which 
fie  engaged  were  never  permanent  and  were  singularly  unlike  to  each  other  does  not, 
in  my  opinion,  affect  the  question.  I  think  that  he  had  abandoned  all  intention  of 
returning  tp  Scotland,  and  that  he  intended  to  pass  the  remainder  of  his  life  in 
England  as"  a  permanent  residence,  and  that  the  Plaintiff'  is  entitled  to  whatever 
advantage  can  be  derived  from  this  circumstance. 

Before  this  change  of  domicil  had  been  eff'ected  the  father  of  the  Plaintiff'  had 
died,  leaving  a  considerable  property  which  he  had  disposed  of  in  the  following 
manner  : — [His  Honor  stated  the  eff'ect  of  the  will.     (See  ante,  p.  129.)  ] 

The  will  was  proved  by  the  widow  of  the  testator  and  the  Defendant  Richard 
Shuter  alone.  The  widow  died  in  August  I8-t2  after  the  acquisition  of  an  English 
domicil  by  the  Plaintiff'  and  her  husband,  and  thereupon,  the  Defendant  Richard 
Shuter  became  the  sole  surviving  trustee  and  executor  of  the  will  of  the  testator.  He 
has  proceeded  to  administer  the  estate  of  the  testator  as  directed  by  the  will.  The 
sum  of  £13,333,  6s.  8d.  consols,  set  aside  to  answer  the  annuity,  has  been  divided 
and  paid  accordingly,  and  various  other  sums  have  also  been  paid,  and  several  other 
sums  remain  to  be  paid,  as  the  residue  is  not  yet  fully  administered.  Prior  to  the 
month  of  June  1848,  sums,  amounting  in  the  whole  to  £4472,  had  been  paid  b}^ 
Shuter  to  Andrew  Duncan,  or  allowed  to  him  on  account  in  respect  of  what  he  owed 
the  estate  of  the  testator.  All  these  sums  have  been  paid  on  the  joint  receipt  of  the 
husband  and  wife. 

[139]  In  June  1848  Andrew  Duncan  became  bankrupt,  and  the  Defendant 
Cannon  and  Harvey  were  his  -assignees.  Since  the  bankruptcy,  the  Defendant 
Richard  Shuter  has  paid  two  further  sums  to  the  assignees,  amounting  together  to 
£1.5.5,  16s.  2d.  There  are  further  sums  to  be  paid  from  the  estate  of  the  Plaintiff's 
father.  The  Plaintiff'  has,  in  these  circumstances,  filed  this  bill  by  her  next  friend, 
praying  as  follows  : — [His  Honor  stated  the  prayer.     (See  ante,  p.  130.)] 

In  the  argument,  a  distinction  was  properly  drawn  between  these  three  portions 
of  the  share  of  the  Plaintiff'  in  her  father's  estate,  viz.  : — First,  that  which  was  paid 
to  her  husband  before  his  bankruptcy  ;  secondly,  that  which  has  been  paid  to  his 
assignees  since  his  l)aukruptcy  ;  and  thirdly,  that  which  remains  still  payable,  when 
the  estate  shall  have  been  fully  administered. 

The  argument  has  principally  turned  on  the  first  portion,  which  is  the  most 
mateiial,  and  constitutes  by  far  the  largest  portion  of  the  share  of  the  Plaintiff". 

That  the  Scottish  law  is  applicable  to  this  case  is  not  disputed  on  either  side  : 
the  question  is,  whether,  by  the  Scottish  law,  the  payments  made  to  the  husband, 
with  or  without  the  joint  receipt  of  the  wife,  are  good  .'  I  shall  first  consider  how 
this  case  would  stand  if  the  Plaintiff'  and  her  husband  had  continued  to  reside  in 
Scotland,  and  I  shall  then  consider  what  effect  has  been  occasioned  by  the  change  of 
domicil.  The  evidence  given  of  the  construction  of  the  marriage  contract  is  not,  in  all 
points,  perfectly  .satisfactory.  The  opinions  of  eminent  Scottish  lawyers,  profountlly 
versed  in  Scottish  [140]  law,  have  been  taken.  They  ditt'er  in  one  most  material 
point  of  view,  viz.,  whether  the  husband  alone  could  give  a  good  discharge  for  the 
money  ]  Lord  Ilandyside,  Lord  Kutherfoid,  and  Mr.  Baillie  are  of  opinion  that  he 
could,  inasmuch  as  the  _/i(.<  inuriti  is  not  expressly  excluded  hy  the  contract.  The 
Lord  Advocate  and  the  Dean  of  Faculty,  on  the  other  hand,  are  of  opinion  that  the 
husband  could  not,  alone,  give  a  good  discharge  for  the  money,  and  the  c;ise  of  Illarl: 
or  Dauneij  v.  Pearson  (3  Dunlop,  Bell,  M.  iV-  I).  .504)  is  cited  and  given  in  evidence, 
which  seems  to  me  full}'  to  support  their  opinion,  and  to  be  entitled  to  great 
weight. 

All  the  learned  persons,  however,  concur  in  this,  that,  assuming  Mr.  and  Mrs. 
Duncan  to  be  Scottish  persons  ilomiciled  in  Scotland,  the  receipt  of  the  husband  and 
wife  was  a  perfectly  good  discharge  to  Mr.  Shuter  for  the  payments  made  by  him. 
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This  is  not,  and  in  the  state  of  the  evidence  could  not  be,  disputed  on  the  part  of  the 
Plaintiff.  If,  therefore,  the  payments  had  been  made  to  Mr.  and  Mrs.  Duncan,  on 
their  joint  receipt,  before  the  month  of  July  184:1,  while  domiciled  in  Scotland,  they 
would  have  been  good,  anil  the  trustees  could  not  now  be  required  to  make  them 
"ood.  But  before  the  payments  were  made,  the  domicil  was  English,  and  this,  it  is 
contended,  creates  a  distinction  ;  and  that,  although  by  the  law  of  Scotland  a  Scottish 
husband  and  wife  can  give  a  joint  receipt,  yet  that  by  the  law  of  England  this  is  not 
so,  and  that  the  joint  receipt  of  the  husband  and  wife  is  the  receipt  of  the  husband 
alone,  and,  conseijuently,  that  the  concurrence  of  the  wife  has  no  more  effect  than 
would  be  produced  by  the  concurrence  of  a  mere  stranger  who  had  nothing  to  do 
with  the  transaction. 

[141]  The  question,  as  it  appears  to  me,  may  be  properly  thus  stated  : — Did  the 
change  of  domicil  superinduce  a  disability  in  the  wife  to  give  a  receipt  not  existing 
bv  the  Scottish  law!  I  am  of  opinion  that  it  did  not,  and  that  to  hold  that  it  did, 
would  be,  in  reality,  to  hold  that  the  construction  of  the  contract  is  different  in 
England  from  what  it  is  in  Scotland.  When  these  parties  entered  into  the  marriage 
contract,  they  agreed  that  the  joint  receipt  of  the  wife  and  husband  should  be  a  good 
discharge  to  any  per.son  who  paid  to  them  after-acquired  property  of  the  wife.  This 
is,  in  my  opinion,  the  effect  of  the  contract,  as  established  by  the  opinions  of  the 
Scottish  lawyers.  It  is,  as  it  appears  to  me,  a  part  of  the  contract,  according  to  the 
construction  of  the  law  of  the  country  which  governs  it,  that  the  married  woman 
may,  in  this  respect,  act  as  a,  feme  sole,  and  give  or  concur  in  giving  a  receipt.  If  I 
am  right  in  considering  this  to  be  a  question  of  construction,  this  settles  the  matter. 
If  the  English  words,  "  that  the  after-acquired  property  should  be  for  the  sole  and 
separate  use  of  the  wife  absolutely,"  had  been  inserted  in  this  contract,  she  could, 
according  to  the  English  law,  have  given  a  good  receipt  for  the  money,  and  she  might 
have  dealt  with  it  as  she  pleased,  and  might  have  authorized  it  being  paid  to  her 
husband.  Such  words  were  not  inserted  in  the  contract,  because  they  are  not  words 
used  in  such  instruments  according  to  the  Scottish  form  ;  but  the  evidence  shews 
that  the  words  used  in  the  contract  have,  in  Scotland,  so  far  as  regards  the  extent  of 
the  interest  of  the  wife  in  this  property,  the  .same  effect  as  would  have  been  given  in 
an  English  settlement  to  the  words  I  have  above  suggested,  if  they  had  been  introduced. 
To  create  a  disability  in  one  of  two  parties  to  a  foreign  contract,  not  existing  according 
to  the  law  which  governs  the  contract,  solely  by  rea.son  of  the  change  of  domicil  of 
the  contracting  parties  to  a  country  where  such  a  dis-[142]-ability  exists,  appears  to 
me  to  be  contrary  to  the  principles  governing  such  cases.  It  would  be,  I  think,  to 
hold  that  a  contract  is  to  bear  a  different  meaning,  according  to  the  place  where  it 
is  acted  upon.  I  do  not  find  that  any  of  the  cases  cited  lead  me  to  the  conclusion 
that  such  a  disability  would  be  produced  by  such  a  change  of  domicil. 

The  cases  principally  relied  upon  appear  to  me  to  confirm  this  view  of  the 
case.  In  Foubert  v.  Tuivf  (1  Bro.  P.  C.  (2d  edit.)  129),  a  gentleman  and  lady  had 
married  in  Paris,  and  had  entered  into  a  marriage  contract.  It  was  admitted  that 
the  custom  of  Paris  would  not  follow  them  to  London,  whither  they  had  gone  to 
reside ;  but  the  Court  held,  that  the  true  construction  of  the  contract  wa.s,  that  the 
custom  of  Paris  should  regulate  the  distribution  of  their  estate.  This  made  the 
question  of  domicil  immaterial,  and  then  the  Court  acted  upon  that  contract.  In  a 
late  case  of  Este  v.  Smi/tli  {ante,  p.  112),  I  acted  on  the  same  principle.  The  case  of 
Lashhij  v.  Hogg  (reported  in  the  appendix  to  Mr.  Kobertson's  Work  on  Successions) 
establishes  the  same  principle.  The  custom  and  law  of  the  country  will  follow  the 
domicil,  but  only  where  the  contract  of  the  parties  is  silent ;  where  the  contract 
governs  the  distribution  or  the  payment,  this  must  be  the  same  wherever  it  is  acted 
upon.  The  case  of  Macilonald  v.  Macdoiuihl  (8  Bell,  Murray  &  Young,  830),  which 
was  cited,  only  shews  that  the  duties  and  obligations  of  persons  must  vary  with  the 
change  of  domicil,  but  this  only  so  far  as  they  are  not  bound  by  contract.  Den  v. 
Lippmann  (5  CI.  &  Fin.  1)  merely  establishes  this  proposition  :  that,  though  a  foreign 
contract  must  be  construed  as  it  would  be  in  the  country  which  governs  it,  the  mode 
of  enforcing  it  must  be  according  to  the  law  of  the  coiuitry  in  [143]  which  that  event 
takes  place  ;  and  that,  on  this  principle,  the  law  of  prescription,  obtaining  in  the 
country  where  the  contract  was  sought  to  be  enforced,  must  prevail ;  in  fact,  it  was 
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there  held,  not  to  be  a  question  of  construction  of  contract,  but  of  the  mode  in  which 
it  should  be  enforced. 

The  case  of  Thr  Duchess  of  Buckingham  y.  JVinterhottom  (13  Bell,  Murray  &  Young, 
yaO),  which  is  peculiar,  does  not  appear  to  me  to  aft'ect  the  general  proposition  I  am 
now  stating;  and  the  case  of  Anstruther  v.  Adair  (2  M.  &  K.  513)  supports  the  view 
that  the  Court,  administering  the  rights  of  parties  under  a  foreign  contract,  will  give 
it  the  same  effect  as  the  law  of  that  country  would  have  given  to  it,  whatever  may 
be  the  domicil  of  the  parties  to  it ;  and  I  acted  in  this  view  in  the  ease  of  Este  v.  Smyth 
{ante,  p.  112). 

In  the  case  before  me,  where  the  contract  is  admitted  to  be  Scotch,  I  have  to 
consider,  in  fact,  two  questions  :  first,  is  the  Plaintiff's  share  in  her  father's  estate 
included  in  the  contract !  second,  if  it  be,  what,  according  to  the  Scotch  law,  would 
be  a  good  discharge  to  the  executors  for  the  payment  of  that  share  ?  I  have  disposed 
of  both  these  questions  in  what  I  have  already  stated.  It  is  manifestly  in  terms 
included  in  the  contract;  and  the  opinions  of  the  Scottish  authorities  shew  that  the 
joint  receipt  of  the  husband  and  of  the  wife  is  a  good  discharge  to  the  executor.  I 
am  therefore  of  opinion  that  the  payments  made  by  Mr.  Shuter  to  the  Defendant 
Andrew  Duncan,  for  which  Mrs.  Duncan,  the  Plaintiff,  joined  in  giving  her  receipt, 
are  good  payments,  and  that  he  is  not  answerable  in  respect  thereof,  or  bound  to 
make  any  of  them  good. 

[144]  \Vith  respect  to  the  payment  to  the  assignees  since  the  bankruptcy  of  Mr. 
Duncan,  this  stands  on  a  diflfcrent  ground,  inasmuch  as  the  Plaintiff  has  not  joined  in 
giving  any  receipt  for  them.  It  is  on  this  point  that  the  discordance  between  the 
opinions  of  the  Scottish  authorities  becomes  most  embarrassing. 

They  all,  with  the  e.xception  of  Mr.  Baillie,  concur  in  stating  their  opinion  that, 
according  to  the  contract,  the  estate  in  the  after-acquired  property  of  the  wife 
remained  in  her  absolutely,  suljject  to  the  life-estate  of  the  husband  therein.  As  to 
the  /(/.s  inariti,  the  Lord  Advocate  and  the  Dean  of  Faculty,  and  the  case  of  Black  or 
I'aunci/  v.  I'earxoa  (3  Dunlop,  B.  M.  &  D.  504),  concur  in  stating  that  it  is  so  far 
excluded,  and  that  during  the  life  of  the  wife  the  husband  and  his  assignees  alone 
could  not  dispose  of  it  without  her  concurrence,  which  is  contrary  to  the  opinion  of 
Lord  Rutherford  and  of  Mr.  Baillie,  and,  as  it  appears  to  me,  also  of  Lord  Handyside. 
I  am  obliged  to  decide  this  question,  on  the  contradictory  evidence  respecting  it 
which  is  laid  before  me,  as  I  have  not  thought  it  desiralile  to  send  the  case  for  further 
investigation.  After  carefully  weighing  the  reasons  adduced  and  urged  for  the 
opposite  opinion,  and  to  be  found  in  the  authorities  given  in  evidence  before  me  on 
the  subject,  I  have  come  to  the  conclusion  that  the  evidence  preponderates  in  favour 
of  holding  that  the  husband  alone,  without  the  concurrence  of  the  Plaintitl',  could  not 
give  a  good  discharge  for  this  money,  and  that,  consequently,  the  payments  to  the 
assignees  of  Andrew  Duncan  are  bad,  and  must  be  refunded  hy  them,  or,  if  not,  that 
tiiey  must  be  made  good  by  the  trustee,  Mr.  Shuter. 

[145]  I  have  come  to  this  conclusion  with  considerable  diffidence,  and  without 
recording  my  reasons  for  so  doing,  which  I  withhold,  out  of  deference,  in  ordei-  that, 
upon  this,  which  before  me  is  a  mere  question  of  fact,  I  may  not  appear  to  pronounce 
a  decision  on  a  point  of  Scotch  law.  From  this  conclusion,  it  follows  that,  in  my 
opinion,  the  future  sums  to  arise  from  the  estate  of  the  Plaintiff's  father  must, 
according  to  the  construction  of  the  Scotch  contract,  be  treated  as  the  absolute 
property  of  the  wife,  subject  to  the  life-estate  of  the  husband  therein.  So  far, 
therefore,  as  it  is  not  aftectetl  by  that  contract,  it  remains  the  property  of  the  wife, 
and  must  be  settleil  for  the  benefit  of  herself  and  her  chiklren. 

I  do  not,  however,  see  my  way  to  iniix)nniling  the  dividends,  for  the  purpose  of 
making  good  the  contract  of  the  husbantl.  This  I  assume  to  lie,  according  to  the 
proper  construction  of  the  contract,  a  debt  of  the  husband.  If  so,  it  may  be  proved 
untler  tiie  bankruptcy;  and  in  that  case  a  dividend  will  be  payable  in  respect  of  it; 
but  I  see  nothing  to  entitle  it  to  priority  ovei'  the  other  debts  of  the  bankrupt. 

As,  in  the  circumstances  of  this  case,  arising  out  of  Mr.  Duncan's  bankruptcy,  a 
suit  would  have  been  necessary,  for  the  purpose  of  obtaining  payment  and  settlement 
of  the  property  of  the  Plaintiff,  the  trustee,  Mr.  Shuter,  must  have  his  costs  in  the 
usual  way,  and  may  retain  them  out  of  the  fuml  he  has  to  pay,  or  account  for  them 
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out  of  the  testator's  estate.     The  costs  of  the  Plaintiff  also  will,  of  course,  be  paid 
out  of  her  own  fmid.     No  costs  as  to  the  other  parties. 


[146]     Staixtox  i:  Thk  Cakkox  Compaxy  axu  Others.     JWh:  11,  12,  16.53; 

Jan.  17,  185-t. 

[S.  C.  23  L.  J.  Ch.  299 ;  18  Jur.  137  ;  2  Eq.  R.  466 ;  2  W.  R.  176.  See  Veatman  v. 
Yealman,  1877,  7  Ch.  D.  21.5.  For  other  proceedings,  see  16  Beav.  279,  and  the 
references  in  the  note  51  E.  R.  786.] 

The  personal  representatives  are  the  proper  parties  to  sue  to  reco^•er  the  assets,  and 
parties  interested  in  the  estate  will  not  be  allowed  to  sue  for  that  purpose,  unless 
it  be  .satisfactorily  shown  that  assets  e.xist  which  might  be  recovered,  and  which, 
but  for  such  suit,  would  probably  be  lost  to  the  estate. 

The  rule  as  to  joining  the  partner  of  the  deceased  with  the  personal  representatives, 
in  a  suit  for  administration,  without  charging  and  proving  collusion  (if  it  can  be 
supported  in  the  absence  of  any  additional  special  circumstances),  does  not  apply 
to  such  a  partnership  as  a  joint  stock  company. 

After  a  decree  for  administration,  a  legatee  cannot  sue  the  debtors  to  recover  the 
assets,  in  the  absence  of  any  refusal  or  neglect  of  the  personal  representatives  to 
do  so. 

After  a  decree  for  administration,  a  residuary  legatee  filed  a  bill  against  the  executors 
and  a  company,  in  which  the  testator  was  a  large  shareholder,  and  wnth  which  he 
had  had  extensive  transactions,  to  recover  the  assets,  relying  on  the,  fact  that  the 
executors  were  .shareholders  and  officers  of  the  company,  and  had  interest  which 
conflicted  with  their  duty.  A  demurrer  of  the  company  was  allowed,  it  not  lieiiig 
shewn  that  the  executors  intended  to  neglect  the  performance  of  the  duties  of 
their  office. 

If  a  testator,  when  he  makes  his  will,  is  aware  of  the  circumstances  and  position  of 
his  executors  and  trustees,  the  Court  will  not  lightly  interfere  with  their  discretion  ; 
and  although  the  circumstance  of  an  executor  being  an  insolvent  may  be  a  reason 
for  appointing  a  receiver,  yet,  if  the  testator  was  aware  of  his  insolvency,  the  Court 
will  not,  on  that  ground  alone,  take  the  property  out  of  his  hands. 

This  suit  was  instituted  by  two  of  the  residuary  legatees  under  the  will  of  Henry 
Stainton,  against  the  Carron  Company,  the  legal  personal  representatives  of  the 
testator  and  other  Defendants  interested  under  the  will  (twenty-six  in  all),  having 
for  its  object  to  take  the  accounts  and  settle  the  transactions  and  dealings  between 
the  testator  and  the  company.  The  company  demurred  to  the  bill,  and  the  question 
was,  whether,  upon  the  facts  therein  stated,  the  Plaintiffs  were  justified  in  suing 
instead  of  the  executors. 

The  facts  as  stated  in  the  bill  were  as  follows  : — 

The  testator,  Henry  Stainton,  was  the  London  agent  of  the  Carron  Company 
from  the  year  1808  down  to  the  period  of  his  death,  on  the  5th  December  1851. 
By  his  will,  dated  the  12th  of  October  1846,  he  appointed  the  Defendant,  Henry 
Tibbats  Stainton,  James  Maclaien  and  Henry  Dawson,  and  three  other  persons  [1473 
named  Joseph,  ^^'illiam  and  Thomas  Dawson,  executors  of  his  will.  The  first  three 
proved  the  will  in  England  on  the  23d  December  1851,  and  in  Scotland  on  the  12th 
July  1852. 

The  Carron  Company  was  incorporated  by  charter  about  eighty  years  ago,  and 
had  since  carried  on  and  continued  to  carry  on  a  very  extensive  and  profitable 
business  in  the  manufacture  of  iron  from  iron  ore.  The  constitution  of  the  company, 
which  was  regulated  by  charter,  provided  that  the  capital  of  the  company  should 
consist  of  600  shares  of  £250  each. 

The  testator,  besides  being  the  London  agent  of  the  company,  was  the  owner  of 
101  shares  in  the  capital  of  the  company.  On  his  death,  a  claim  of  great  importance 
to  the  persons  interested  in  his  estate  was  raised  by  the  Carron  Company.  From  the 
year  1808  up  to  the  month  of  June  1825,  the  testator  was  remunerated  by  a  commis- 
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sioii  of  5  per  cent,  on  all  ready-money  sales  and  on  cash  collected  b\'  him  on  open 
account,  with  certain  additional  allowances.  In  the  month  of  May  1S26  a  resolution 
was  passed,  at  a  meeting  of  the  Carron  Company,  which  was  set  forth  in  the  hill,  and 
which  the  Carron  Company  now  alleged  had  the  eft'ect  of  depriving  the  testator  of 
all  commission  from  thenceforward,  and  of  giving  him  a  salary  of  £2000  a  year,  by 
way  of  remuneration  for  his  services,  in  lieu  of  the  commission  he  formerly  enjoyed, 
and  which,  at  the  same  time,  continued  to  him  the  advantage  of  the  dwelling-house 
attacheil  to  the  warehouse,  free  from  rent  and  taxes,  and  with  allowances  for  coals 
and  candles  attached  to  the  house  which  he  had  previously  enjoyed.  On  the  part  of 
the  persons  interested  in  the  estate  of  the  testator,  it  was  alleged  that  this  resolution 
applied  to  one  j-eai'  only,  viz.,  from  June  182.5  to  June  1826,  that  it  was  never 
renewed,  and  that  subsequently  to  [148]  June  1826,  and  to  his  death,  the  testator 
charged  in  his  accounts  (which  were  settled  and  allowed  half-yearly),  and  was  entitled 
anil  allowed  to  charge,  commission,  at  5  per  cent,  as  theretofore.  Assuming  these 
calculations  on  both  sides  to  be  correct,  the  dift'erence  would  be  this  : — If  the  testator 
was  entitled  to  charge  commission,  he  was,  at  his  death,  a  creditor  of  the  company  in 
the  sum  of  £4018.  If  he  was  entitled  only  to  a  salary  of  £2000  per  annum  in  lieu 
of  commission,  he  was,  at  his  death,  a  debtor  to  the  company  in  the  sum  of  £69,617 
at  least.  This  was  the  amount  claimed  by  the  Carron  Company,  in  addition  to 
which  they  claim  the  sum  of  £38,873,  or  such  other  sum  as  might  be  found  to  be  the 
legal  interest  due,  on  the  sums  due  from  him  from  time  to  time,  as  they  became  due 
till  the  31st  December  1851,  and  interest  from  thence  on  the  amount  then  due  till  the 
time  of  payment. 

By  the  constitution  and  charter  of  the  company,  it  was  provided  that  in  case  any 
one  of  the  co-partners  of  the  company  should  liecome  a  debtor  to  the  compan}',  his 
share  in  the  partnership  should  be  subject  to  this  debt,  before  his  other  creditors  ;  and 
that  the  company,  or,  if  the  company  failed  to  do  so,  any  one  or  more  of  the  share- 
holders in  the  company,  were  entitled  to  forfeit  or  to  cause  to  be  forfeited  to  the 
company  the  shares  held  by  the  debtor  ;  that  these  shares  were  to  be  taken  at  the 
price  of  the  last  valuation  thereof,  or  at  the  option  of  the  party  forfeiting,  they  were  to 
be  sold  by  public  auction,  ^\'hen  this  was  done,  out  of  the  amount  of  the  valuation 
or  the  produce  of  the  sale,  the  debt  and  the  expenses  of  such  sale  or  valuation  were 
to  lie  paid,  and  the  balance,  if  any,  was  to  be  paid  to  the  partner  who  owned  such 
forfeited  shares,  or  to  his  estates. 

The  value  of  the  101  shares  held  by  the  testator  [149]  was  stated  to  be  above 
£80,000,  which  the  company  claimed,  under  this  provision,  a  right  to  hold,  as  a 
security  for  the  sums  alleged  to  be  due  to  them  from  his  estate.  These  were  the  facts 
stated  in  the  bill,  which  explained  the  nature  of  the  question  which  had  arisen 
between  the  Carron  Company  and  the  pensons  interested  in  the  testator's  estate. 

The  bill  then  detailed  the  proceedings  which  had  taken  place  with  relation  to  this 
question,  which  it  is  material  to  notice  before  stating  the  particular  facts  on  which  the 
equity  and  the  relief  sought  by  this  bill  were  rested.  In  the  month  of  March  1852 
James  Maclaren  and  Henry  Daw.son  (two  of  the  trustees  and  executors  and  two  of  the 
Defendants  to  this  bill)  filed  a  bill  in  this  Court,  Maclaren  v.  Stainfon  (16  Beav.  279), 
against  the  remaining  executor,  Henry  Tibbats  Stainton,  who  was  the  eldest  son  and 
heir  of  the  testator,  against  the  Plaintifts  and  the  other  persons  interested  in  the 
estate  of  the  testator,  praying  the  establishment  of  the  will,  the  execution  of  the 
ti'usts  of  it,  and  the  administration  of  the  estate  of  the  testator. 

On  the  f<th  May  1852  a  decree  was  made  in  that  cause,  which  established  the  will 
against  Heni-y  TiWiats  Stainton,  directed  the  trusts  of  the  will  to  lie  ])erformed,  and 
was,  in  all  other  respects,  the  usual  administration  decree. 

In  October  1852  the  Carron  Company  commenced  an  action,  in  the  Court  of 
Session  in  Scotland,  against  the  three  executors  and  trustees  of  the  testator,  for  the 
purpose  of  compelling  jiayment  of  the  sum  claimed  to  be  due  to  the  companj',  and  in 
that  action,  letters  of  inhibition  and  arrestment  were  issued,  at  the  instance  of  the 
Carron  Company,  and  duly  recoided  in  K(lin-[150]-burgh.  Immediately  on  this  being 
done,  the  Plaintirts  in  the  suit  of  Marlann  v.  Sfaiii/an  applied  to  this  Court,  by  motion, 
notice  of  which  had  been  duly  served  on  the  company,  for  an  injunction  to  restrain 
these  proceedings  ill  Scotland.     On  the  15th  November  1852  this  Court  granted  an 
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injunction  for  that  purpose,  which  was  duly  issued  and  served.  On  the  4th  December 
18r)2  this  Court  refused  an  application  of  the  Carron  Company  to  discharge  or  vary 
such  orders  (16  Beav.  '-'79),  from  both  which  orders  an  appeal  was  now  pending  to  the 
House  of  ],ords. 

In  the  month  of  April  1852  the  Carron  Company  carried  in  before  the  Master  a 
charge  and  claim  for  £69,617  principal,  and  for  £38,623  for  interest,  against  the 
estate  of  the  testator ;  but  they  did  so  under  protest,  and  without  prejudice  to  their 
right  to  prosecute  their  appeal,  and  also  their  action  in  the  Court  of  Session,  in  case 
the  appeal  should  prove  successful.  Having  so  done,  they  declined  to  prosecute  this 
claim  pentling  the  appeal,  although  required  so  to  do  by  the  Master,  who  thereupon 
disallowed  the  claim.  The  Carron  Company  applied  to  this  Court  for  an  order  to 
permit  the  suspension  of  the  prosecution  of  their  claim,  and  to  set  apait  a  sufficient 
portion  of  the  testator's  estate  to  answer  the  claim  if  idtimately  successful,  which 
application  was  refused  on  the  29th  of  June  last. 

The  bill  alleged  that  the  Carron  Company  refused  to  transfer  the  shares  or  pay 
the  dividends  to  the  executors,  or  to  prosecute  their  claim  in  this  Court,  and  threatened 
and  intended  to  forfeit  and  sell  the  shares  and  retain  the  produce.  It  also  alleged 
that  the  letters  of  inhibition  and  arrestment  prevented  anyone  purchasing  any  part 
of  the  real  estate  in  Scotland,  except  subject  to  the  company's  claim  ;  and,  in  conse- 
quence of  the  acts  of  the  [151]  company,  the  executors  and  trustees  were  improperly 
hindered  in  the  administration  of  the  estate  and  performance  of  the  trusts  of  the  will. 

The  special  facts  alleged  in  the  bill,  on  which  the  equity  of  the  Plaintitt's  to  sue 
was  vested,  were  as  follows  : — The  three  executors  and  trustees  who  had  proved  the 
will  of  the  testator  were  Henry  Tibbats  Stainton,  James  Maclaren  and  Henr}'  Dawson. 

Henry  Tibbats  Stainton  was  the  present  conductor  or  agent  of  the  company  in 
London;  he  was  appointed  to  that  office  on  the  decease  of  his  father  in  December 
18.")1,  and  under  his  father's  will  he  was  entitled  to  ten  shares  in  the  company. 

James  Maclaren  held  no  office  under  the  company,  but  he  was  a  holder  of  shares 
in  the  company,  in  respect  of  which  he  was  alleged  to  have  interest  adverse  to  the 
claim  against  the  company  made  on  behalf  of  the  testator's  estate. 

Henry  Dawson  was  the  present  conductor  or  agent  of  the  company  at  Liverpool, 
and  he  also  was  a  shareholder  in  the  company. 

These  circumstances  were  summed  up  in  the  38th  paragraph  of  the  bill,  thus  : — 

"  Henry  Dawson  is  not  only  such  agent  and  conductor  of  the  business  of  the 
company  at  Liverpool  as  aforesaid,  but  he  and  also  James  Maclaren,  severally  and 
respectively,  are  shareholders  and  have  large  interests  in  the  company  ;  and  Henry 
Tibbats  Stainton  is  not  only  such  agent  and  conductor  as  aforesaid  in  London,  but  he 
is  entitled,  under  the  will  of  the  testator,  to  ten  shares  in  the  [152]  company.  And 
Henry  Tibljats  Stainton,  James  Maclaren  and  Henry  Dawson  have,  respectively, 
interest  conflicting  with  their  duties  as  such  executors  and  trustees,  and  at  variance 
from  the  interests  existing  under  the  will  :  and  under  the  circumstances  herein 
appearing  it  is  necessary,  fit  and  proper,  that  this  suit  should  be  instituted  and 
prosecuted  by  the  above-named  Plaintitt's,  and  not  by  the  trustees  and  executors." 

The  bill  prayed,  first,  that  the  Carron  Company  might  transfer  the  testator's  shares 
to  the  three  executors  and  trustees. 

Secondly,  that  an  account  might  be  taken  of  what  was  due  to  his  estates  from  the 
company  in  respect  of  these  shares. 

Thirdly,  an  account  of  what  was  due  to  his  estate  on  the  open  account. 

Fourthly,  that  the  company  might  be  decreed  to  pay  to  the  executors  what  should 
be  found  to  be  due  on  these  accounts,  with  the  costs  of  the  suit. 

Fifthly,  that  for  these  purposes,  all  the  necessary  accounts  might  be  taken 
between  the  trustees  and  executors,  on  one  side,  and  the  Carron  Company,  on  the 
other  side,  the  Plaintiff's  submitting  to  account,  and  concur  in  such  accounts,  as  the 
Court  might  direct. 

Sixthly,  that  the  company  might  be  compelled  to  put  an  end  to  their  proceedings 
ill  Scotland,  and  to  relieve  the  trustees  and  executors  and  the  testator's  estate  from 
the  effects  thereof,  including  costs. 

Seventhly,  and  lastly,  for  an  injunction  to  restrain  [153]  the  company  from 
availing  themselves  of  the  provision  for  forfeiture,  contained  in  the  charter  above 
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stated,  and  from  continuing  the  inhibition  and  arrestment  in  Scotland,  and  from 
hindering  the  executors  and  trustees  from  dealing  with  the  property  of  the  testator  in 
Scotland,  according  to  the  trusts  of  his  will. 

The  Carron  Company  and  William  I)aw.son  demurred,  and  the  demurrers  now 
came  on  for  argument. 

Mr.  Willcock  and  Mr.  Cotton,  in  support  of  the  demurrer,  argued  that  the  estate 
and  rights  of  the  testator  were  wholly  vested  in  his  executors,  who  alone,  by  the  rules 
of  the  Court,  had  power  to  sue  in  respect  of  them.  That  the  company  were  liable  at 
the  suit  of  the  executors  alone,  and  ought  not  to  be  exposed  to  the  vexation  of  legal 
proceedings  at  the  suit  of  all  or  any  of  the  numerous  parties  interested  in  the  estate. 
That  the  circumstances  of  this  case  were  not  such  as  to  bring  it  within  the  exception 
to  the  general  rules.  That  the  executors  alone  could  sue  a  debtor,  or  alleged  debtor 
to  the  estate,  for  there  was  no  collusion,  and  the  executors  had  neither  refu.sed  nor 
shewn  any  disinclination  to  take  proper  proceedings  against  the  company  for  the 
protection  of  the  testator's  estate  against  their  demands.  That,  in  this  case,  the 
proceeding  was  most  oppressive,  the  Defendants  being  mixed  up  in  a  suit  with 
twenty-five  Co-defendants,  whereas,  in  a  suit  properl}'  constituted,  the  executors  alone 
would  be  sole  Plaintifis  and  the  companj'  sole  Defendants.  That  there  was  the  less 
excuse  for  the  present  proceeding,  for  under  the  decree  for  the  administration  there 
were  ample  means  to  protect  the  testator's  estate  in  such  a  manner  as  the  circum- 
stances might  render  advisable. 

Mr.  K.  Palmer  and  Mr.  Kenyon,  in  support  of  the  bill.  It  is  true  that,  in  general, 
the  legal  personal  representa-[154]-tives  alone  are  the  proper  parties  to  sue  in  respect 
of  the  assets  of  the  deceased  ;  but  this  is  itself  an  exception  to  the  general  rule  of  the 
Court,  which  requires  every  person  interested  in  the  litigation  to  be  made  party  to  it. 
When,  however,  the  substantial  justice  of  the  case  requires  it,  the  rule  as  to  the 
executors  alone  suing  will  not  prevail,  and  the  question  here  is,  whether  the  special 
circumstances  of  this  case  do  not  warrant  the  Plaintiti's  in  taking  the  necessary  pro- 
ceedings to  protect  their  rights.  The  residuary  legatees  are  deeply  interested  in  the 
questions  existing  between  the  company  and  the  testator's  estate,  and  it  would  be 
unjust  in  the  extreme  to  allow  those  questions  to  be  settled  in  a  litigation  between 
the  company  and  its  own  members  and  servants  alone.  The  executors  have  conflicting 
interests  which  can  never  be  reconciled.  As  members  of  the  company,  as  co-partners 
and  managers  of  its  affairs,  their  personal  interest  is  opposed  to  their  duties  as  repre- 
senting the  testator,  and  no  suit  between  such  parties  can  ever  ett'ectually  protect  the 
rights  of  the  testator's  estate.  These  circumstances  are  sufficient  to  shew  a  disability 
in  the  executors,  arising  from  their  conflicting  interests,  effectively  to  represent  the 
testator's  estate  in  a  litigation  with  the  company  or,  in  other  words,  with  themselves, 
and  prove  the  necessity  for  allowing  the  parties  interested  themselves  to  take  proper 
proceedings  for  the  protection  of  the  estate.  The  present  mode  is  preferable  to  the 
Action  of  using  the  names  of  the  executors.  This  suit  also  difl'ers  from  the  reported 
cases  in  regard  to  its  affecting  the  real  as  well  as  the  personal  estate.  Any  e.r/ni  or 
improper  expense  which  the  company  may  lie  put  to  by  reason  of  the  frame  of  the 
record  will  be  provided  for  by  the  Court  at  the  hearing,  but  an  objection  of  that  sort 
forms  no  ground  of  demurrer. 

Mr.  Willcock,  in  reply.  The  following  cases  were  [155]  referred  to : — Beckley  v. 
Domnqhm  (6  Yes.  749,  n.  ;  2  Eq.  Ca.  Ab.  253  ;  1  West  (temp.  Hard.)  169);  Utkrson 
V.  Mair  (2  Ves.  jun.  95  ;  4  Bro.  C.  C.  27)  ;  Bi-njiehl  v.  Solomons  (9  Ves.  77,  86) ; 
Hammond  v.  Atlwooil  (3  Madd.  158);  Doran  v.  Simpson  (4  Ves.  651,  665-7);  Ahagtr 
V.  liou-leij  (6  Ves.  748);  Xi'wland  v.  Champion  (1  Ves.  sen.  105;  2  Colly.  46); 
Bon:<hn\.  IFatkins  (1  Russ.  Ik  Myl.  277);  Gedije  v.  Traill  (I  Russ.  &  Myl.  281,  n.); 
BitnoiK/lis  V.  Elton  (11  Ves.  29);  Lancadcr  v.  Eiors{\  Beav.  158);  Barker  v.  Jlirch  (1 
De  Gex  &  Sm.  376) ;  Law  v.  Laiv  (2  Colly.  41);  C'on.-<etl  v.  Bell  (1  Y.  it  Col.  (C.  C.) 
569);  Jhlland  v.  Prior  {I  M.  &  K.  240);  7'ram  v.  Milne  (9  Hare,  141);  Holland  v. 
J'rior  (1  Mvl.  iV  K.  237) ;  Dai-ies  v.  Dariis  (2  Keen,  534)  ;  Philips  v.  Philips  (6  Irish 
Key.  Rep.  509) ;  Lord  Hertford  v.  Ik  Zirhi  (9  Beav.  II);  Elmdie  v.  M'Aulay  (3  Bro.  C. 
C.  624  ;  and  see  Ptarse  v.  Hewitt  (1  Sim.  471). 

Jan.  7,  1854.  The  M.\stek  ok  the  Koli.s  [Sir  John  Romilly]  (after  stating  the 
principal  circumstances  of  this  case)  proceeded  :  It  is  obvious  that  the  relief  prayed 
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by  this  bill,  if  proper  to  be  sought  by  .anyone,  ought  to  be  at  the  instance  of  the 
trustees  and  executors  of  the  testator's  will.  The  Plaintiffs,  in  truth,  seek  relief  for 
and  on  behalf  of  the  executors.  They  ask  that  the  accounts  may.be  taken,  not 
between  themselves,  but  between  the  executors  and  the  company  ;  that  the  company 
may  transfer  the  testator's  shares  to  the  executors  ;  that  the  company  may  pay  to 
the  executors  the  l)alance  tine;  that  the  company  may  be  restrained  from  molesting 
the  executors  in  Scotland,  and  from  [156]  hindering  the  executors  in  the  execution 
of  the  trusts  of  the  will.  There  is  not,  in  truth,  a  single  word  in  the  ])rayer  that 
points  to  any  direct  relief  to  the  Plaintiffs.  Such  relief  as  they  will  obtain,  if  they 
succeed,  will  be  indirect,  and  merely  consequential  upon  their  making  out  the  case 
of  the  executors  against  the  Carroii  Company.  In  a  bill  so  framed  it  requires  a  very 
special  case  to  raise  an  equity',  which  can  entitle  the  Plaintiffs  thus  to  take  upon  them- 
selves to  enforce  claims  the  right  to  do  which  is,  1)\'  law,  entrusted  to  others.  As, 
however,  the  Plaintiff's  are  most  materially  interested  in  the  due  enforcement  of  these 
claims,  and  may  be  most  seriously  prejudiced,  if  they  are  abandoned  or  not  duly  pro- 
secuted, such  an  equity  may  exist,  and  such  an  equity,  or  one  aiialagous  to  it,  is 
occasionally  although  cautiously  enforced  by  this  Court. 

The  special  facts  alleged  in  the  bill,  on  which  this  equity  is  rested,  are  as  follows: 
The  three  executors  and  trustees,  who  have  proved  the  will  of  the  testator,  are  Henry 
Tibbats  Stainton,  James  Maclaren  and  Henry  Dawson. 

Henry  Tibbats  Stainton  is  the  present  conductor  or  agent  of  the  company  in 
London  ;  he  was  appointed  to  that  office  on  the  decease  of  his  father,  in  December 
1851,  and  under  his  father's  will  he  is  entitled  to  ten  shares  in  the  company. 

James  Maclaren  holds  no  office  under  the  company,  but  he  is  a  holder  of  shares 
in  the  company,  in  respect  of  which  he  has  an  interest  adverse  to  the  claim  made  on 
behalf  of  the  testator's  estate. 

Heni-y  Dawson  is  the  piesent  conductor  or  agent  of  the  company  at  Liverpool, 
and  he  also  is  a  shareholder  [157]  in  the  company.  These  circumstances  are  summed 
up  in  the  38th  paragraph  of  the  bill  thus: — [His  Honor  read  the  passage.  (See 
ante,  151.)] 

This  constitutes  the  whole  of  the  case  alleged  by  the  bill,  on  which  the  Plaintiff's 
rest  their  equity  to  be  allowed  to  sue  the  company,  instead  of  leaving  it  to  the 
executors  to  do  so,  if  they  should  think  fit. 

Although  I  entertained  a  strong  opinion  at  the  hearing  of  the  demurrer  that  this 
bill  could  not  be  sustained,  I  thought  it  my  dut}',  before  pronouncing  any  decision, 
caiefully  to  consider  the  cases,  which  are  numerous  where  the  Plaintiff's  have  been 
allowed  to  enforce  claims,  the  right  of  doing  which  is  vested  in  another,  so  far  as 
these  cases  relate  to  the  assets  of  deceased  persons.  The  general  principle  is,  in  my 
opinion,  correctly  stated  by  Lord  Justice  Turner,  in  the  case  of  T/flc/.s-  v.  Milni.'  (9 
Hare,  1-19).  He  says:  "Upon  an  examination  of  the  authorities,  I  believe  it  will  be 
found  that  there  is  no  instance  of  such  a  .suit  being  maintained,  in  the  absence  of 
special  circumstance.s,  and  that  collusion  is  clearly  not  the  only  ground  on  which  such 
a  bill  can  be  supported.  The  cases,  I  think,  may  fairly  be  considered  to  go  to  this 
extent — that  such  a  bill  may  be  supported  in  all  cases  where  the  relation  between  the 
executors  and  the  surviving  partners  is  such  as  to  present  a  substantial  impediment 
to  the  prosecution,  by  the  executois,  of  the  rights  of  the  parties  interested  in  the 
estate  against  the  surviving  partners." 

I  think  that  a  distinction  is  to  be  found  between  the  cases  where  the  suit  is  one 
for  the  general  administration  of  the  estate  of  the  deceased  person,  and  where  the  suit 
is  [158]  confined  to  the  getting  in  of  some  outstanding  assets  of  the  estate  of  the 
deceased,  or  to  the  settlement  of  some  contest  between  that  estate  and  some  third 
person.  Where  the  suit  is  one  for  the  general  administration  of  the  estate  of  the 
deceased,  it  is  held,  in  various  cases,  that  the  residuary  legatee  or  persons  interested 
in  that  estate,  may,  in  instituting  a  suit  against  the  legal  personal  representative  for 
taking  the  general  accounts  of  the  estate,  also  join,  as  Defendants  to  such  suit,  a 
partner  of  the  deceased  person,  and  this  even  though  there  be  no  collusion  alleged, 
or  proved  to  exist  between  the  representative  and  the  partners  of  the  deceased.  This 
principle,  however,  if  it  is  to  be  supported  in  the  absence  of  any  additional  circum- 
stances, does  not  properly  apply  to  the  case  of  a  joint  stock  company  ;  nor,  in  my 
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opinion,  can  a  Plaintiff  in  an  administration  suit,  without  some  additional  circum- 
stances, be  entitled,  solely  on  the  ground  of  partnership,  to  sue  the  shareholder  in  a 
joint  stock  company  in  which  the  testator  might  happen  also  to  hold  shares. 

The  doctrines  in  Ehndi-y  v.  3PAuhu/  (3  Bro.  C.  C.  624),  that  such  a  suit  is  never 
supported  without  proof  of  collusion,  has  certainly  been  qualified  by  later  decisions, 
but  I  am  not  aware  of  any  case  in  which  it  has  been  laid  down  that  where  there  has 
been  a  suit  in  this  Court  for  the  administration  of  the  estate,  and  in  which  a  decree 
for  that  purpose  has  been  pronounced,  one  or  more  of  the  Defendants  to  that  suit,  not 
being  the  legal  personal  representatives  of  the  deceased,  have  been  allowed  to  file  a 
bill  for  the  purpose  of  getting  in  the  outstanding  estate  of  the  deceased  person,  in 
the  absence  of  any  refusal  or  negligence  on  the  part  of  the  legal  personal  representa- 
tive, to  take  such  steps  as  may  be  proper  in  [159]  that  respect.  In  Lanraster  v.  Evors 
(4  Beav.  158),  the  executors  had  refused  to  proceeil.  In  Barker  v.  Birch  (1  De  G.  & 
Sm.  376),  no  suit  had  been  instituted  by  the  executor,  although  six  years  had 
elapsed,  and  a  letter  was  proved  in  the  cause  in  which  the  executors  declined  to  take 
any  steps  against  the  debtor  to  the  estate. 

Cansett  v.  BrII  (1  Y.  &  C.  (C.  G.)  569)  was  not  the  case  of  getting  in  outstanding 
assets,  but  one  where  the  executors  had  paid  to  a  person  of  the  name  of  Wilson,  who 
had  produced  a  voluntary  deed  of  gift  from  the  testator,  executed  four  years  before 
his  death,  a  sum  of  between  £800  and  X900. 

In  Burrouijhs  v.  Elton  (11  Ves.  35),  the  executor  was  so  situated  that  he  could  not 
sue  the  debtor. 

I  think  it  unnecessary  to  go  in  detail  through  all  the  cases  to  be  found  on  this 
subject.  I  think  that  they  may  be  summed  up  thus  :  that  the  persons  intere-sted  in 
the  estate  of  the  testator,  not  being  the  legal  personal  representatives,  will  not  be 
allowed  to  sue  persons  possessed  of  assets  belonging  to  the  testator,  unless  it  is  satis- 
factorily made  out  that  there  exist  assets  which  might  be  recovered,  and  which,  but 
fnr  such  suit,  would  probably  be  lost  to  the  estate. 

In  this  case,  not  only  is  this  not  made  out  to  my  satisfaction,  but  it  appears  to  me 
that  the  opposite  appears  from  the  statements  contained  in  this  bill. 

I  consider  it  to  be  established  by  these  statements  that  there  exists  a  considerable 
debt  due  to  the  estate  of  the  testator,  which  may  be  recovered,  and  shares  of  large 
[160]  value,  which  may  be  realized,  if  the  proper  steps  are  taken  for  this  purpose. 
But  the  facts  alleged  in  the  bill  are  very  far  from  .satisfying  me  that  the  executors 
and  trustees  are  not  competent  and  willing  to  take,  or  that  they  are  not,  in  fact, 
taking  the  steps  which  are  proper  for  this  purpose.  To  support  such  a  bill  as  this,  it 
is  not  sufficient  to  prove  that  it  may  be  an  unpleasant  duty  to  the  executors  and 
trustees  to  take  the  necessary  steps  for  protecting  the  property  entrusted  to  them.  It 
is  not  sufficient  to  shew  that  it  will  be  for  their  interest  not  to  take  such  steps  ; 
it  is  necessary  to  shew  that  they  prefer  their  interest  to  their  duty,  and  that  they 
intend  to  neglect  the  performance  of  the  obligation  incidental  to  the  office  imposed 
upon  them  by  the  t(!Stator,  and  which  they  have  undertaken  to  perform. 

In  this  case  not  only  is  this  not  proved,  but  the  facts  stated  in  the  bill  lead  me  to 
an  opposite  conclusion. 

The  executors  and  trustees  lost  no  time  in  filing  a  proper  bill  in  this  Court  for 
the  administration  of  the  estate  of  the  testator,  in  which  they  have  obtained  a  decree, 
estal)lishing  the  will  and  containing  the  usual  necessary  directions,  for  the  purpose  of 
realizing  the  property  of  the  testator,  and  executing  the  trusts  of  his  will. 

On  the  '.'Dth  of  October  1852  the  Carron  Company  commenced  their  action  in 
Scotland,  and  registered  the  letters  of  inhibition  on  the  fith  of  November  following. 
On  the  15th  of  the  same  month  the  trustees  and  executors  obtained,  from  this  Court, 
an  order  restraining  the  further  prosecution  of  that  action.  The  further  proceedings 
in  this  Court,  which  I  have  above  detailed,  prove  that,  hitherto  at  least,  the  trustees 
and  executors  [161]  have  not  been  negligent  in  the  performance  of  their  duties  as 
executors. 

The  testator  must  be  presumed  to  have  been  aware,  at  the  time  when  he  selected 
those  persons  as  executors  of  his  will,  of  the  large  powers  and  discretion  which  the 
law  confers  upon  them.  This  Court  will  not  lightly  interfere  with  the  discretion  so 
reposed  by  the  testator.     The  circumstance  that  an  executor  has  been  insolvent  may 
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be  a  reason  for  this  Court  interfering  and  appointing  a  receiver ;  but  if  the  person 
selected  b_v  the  testator  for  this  office  was  an  insolvent  debtor  at  the  date  of  the 
testator's  will,  and  was  selected  by  the  testator  for  this  office,  with  a  full  knowledge 
that  the  person  chosen  was  such  insolvent  debtor,  this  Court  will  not,  on  that  ground 
alone,  interfere  to  take  the  property  out  of  the  hands  of  such  executor.  {Jlouvnl  \. 
Fapera,  1  Mad.  142  ;  Glaihhm  v.  Stam-man,  Pnil.  143,  n.  ;  and  J/o/i;i(7>' v.  Fur:/',  11  Beav. 
31.)  Here  the  testator  selected  these  gentlemen  to  be  his  trustees  and  executors, 
well  knowing  the  interests  they  had  in  the  company,  knowing  that  Henry  I>awson 
was  the  manager  at  Liverpool,  and  that  William  Dawson  was  the  manager  at 
Carron.  He  thought  their  holding  these  situations  no  objection  to  their  being  selected 
for  this  office,  and  it  may  thence  be  inferred,  that  he  would  not  have  revoked  the 
appointment  of  his  son  Henry  Tibbats  Stainton  to  be  his  executor,  if  he  could  have 
foreseen  that  he  would  have  been  succeeded,  in  the  place  of  manager  in  London,  upon 
his  decease,  by  the  son  whom  he  had  so  selected. 

I  am  asked  to  supersede  the  functions  reposed  in  the  trustees  and  executors  who 
have  proved  the  will,  and  to  take  away  the  discretion  so  reposed  in  them  bj'  [162] 
the  testator,  not  on  the  ground  of  any  mi.'sconduct  on  the  part  of  any  one  of  them,  but 
on  the  ground  that  their  interests  conflict  with  their  duty,  although  this  was,  partially 
at  least,  known  to  the  testator,  and  although  they  have  hitherto,  at  least,  not  permitted 
these  interests  to  affect  the  due  di.scharge  of  their  duties. 

It  is  true  that  these  observations  would  apply  rather  to  an  objection  to  be  made 
by  the  trustees  and  executors  themselves,  than  to  an  objection  to  be  made  by  the 
Carron  Company  ;  but  if  the  suit  is  defective  in  its  frame,  I  am  of  opinion  that  any 
of  the  Defendants  to  the  suit  may  take  advantage  of  that  defect. 

With  respect  to  the  Carron  Company,  I  see  no  reason  why,  if  a  fresh  suit  be 
necessary  for  the  purpose  of  enforcing  the  claims  of  the  persons  interested  in  the 
testator's  estate  against  the  Carron  Company  (respecting  which  I  express  no  opinion), 
the  trustees  and  executors  may  not  themselves  institute  a  suit  for  this  purpose.  If 
this  frame  of  suit  can  be  sustained,  I  know  not  what  there  is  to  compel  the  other 
residuary  legatees  to  rest  satisfied  with  the  suit  so  instituted  by  these  two  Plaintitts, 
who,  having  but  life  interests,  have  filed  this  bill ;  nor  how  the  Carron  Company  is 
to  be  protected  from  being  vexed  with  more  than  one  suit  for  the  same  matter.  In 
addition  to  which,  it  is  proper  to  observe,  that  the  expense  of  the  suit  is  materially 
increased  by  the  number  of  the  parties  to  it.  A  suit  by  the  executors  and  trustees 
against  the  Carron  Company  (assuming  such  a  suit  to  be  proper,  but  on  which,  as  I 
have  already  .said,  I  express  no  opinion),  the  company  would  be  the  only  Defendants, 
while  to  the  present  suit  there  are  twenty-six  Defendants ;  and  assuming,  that  when 
the  Court  has  to  deal  with  the  question  of  costs,  it  might  even,  if  the  Plaintiffs 
succeeded,  prevent  these  nim  [163]  costs  from  falling  on  the  company,  still  there  are 
variousadditionalcostsandexpenses,  in  a  suit  consisting  of  many  parties,  which  fall  on 
a  Co-defendant,  which  this  Court  cannot  provide  against.  Even  if  this  Court  could 
prevent  this  suit  from  being  more  burthensome  to  the  Carron  Company  than  a  simple 
suit  by  the  trustees  and  executors,  as  Plaintiffs,  still,  if  the  frame  of  suit  were  proper, 
all  the  ('3-tra  costs  thereby  occasioned  must  fall  upon  the  testator's  estate,  to  the 
manifest  injury  of  a  large  class  of  Defendants  under  disability,  whose  interests  the 
Court  is  bound  to  regard,  although  they  do  not  actually  oppose  this  suit. 

The  result  is,  that,  in  my  opinion,  a  sufficient  case  has  not  been  made  out  to  induce 
this  Court  to  supersede  the  functions  and  discretion  of  the  executors,  and  that  the 
demurrer  of  the  Carron  Company  must  be  allowed. 

I  have,  in  truth,  disposed  of  the  demurrer  of  William  Dawson,  in  the  observations 
I  have  already  made  on  the  demurrer  of  the  company.  This  gentleman  is  made  a 
party  to  the  suit  in  respect  of  his  interest  in  the  estate  of  the  testator  ;  he  is  one  of 
the  trustees  and  executors  appointed  by  the  testator  ;  and  he  is  also  the  manager  of 
the  Carron  Company,  at  Carron,  and  this  fact  seems  to  be  put  forward  in  the  hill, 
though  not  in  the  argument,  as  a  reason  for  permitting  the  Plaintiff's  to  sue  the  Carron 
Company,  instead  of  leaving  it  to  the  trustees  and  executors  to  do  so.  As,  however, 
he  has  never  proved  the  will,  or  acted  in  the  execution  of  the  trusts  of  it,  he  does  not 
fill  the  character  of  executor  or  trustee,  and  I  have,  therefore,  disregarded  the  circum- 
stance that  he  is  such  manager,  except  for  the  purpose  of  referring  to  it,  as  shewing 


18  BEAV.  164.  SHRIMPTON    V.    LAIGHT  65 

hat  this  circumstance  did  not,  in  the  opinion  of  the  testator,  constitute  [164]  any 
disqualification  to  the  due  performance  of  the  office  of  trustee  or  executors  of  his  will. 
He  has,  however,  a  material  interest  in  preserving  the  property  of  the  testator  from 
being  wasted  by  litigation,  and  his  demurrer  must  also  be  allowed.  Both  demurrers 
must  be  allowed  in  the  usual  wav. 


[164]     Shrimpton  v.  Lai(;ht.     Jim.  19,  ls.5-t. 

In  cases  of  alleged  colourable  imitations  of  trade  marks,  the  Court  has  not  to  consider 
whether  maiuifacturers  could  distingui-sh  between  the  articles,  but  whether  the 
public  would  probably  be  deceived  by  the  alleged  spurious  imitation. 

In  1.S19  the  Plaintiffs,  Shrimpton  &  Hooper,  had  introduced  a  needle,  called  by 
them  "  The  (Graduated,  Grooveless,  Drill-eyed,  Ground  Down."  The  needles  were 
packed  and  enveloped  in  labels  bearing  these  names,  and  stating  them  to  be  "  invented 
and  made  solely  by  Shrimpton  &  Hooper,  at  the  Albion  Needle  Works,  Studley." 

The  Defendant  Laight,  residing  at  Redditch,  authorized,  as  he  said,  by  one  David 
Shrimpton  Turvey,  but  who  was  not  a  needle-maker,  sold  his  needles  in  similar  packets, 
omitting  the  words  "  Shrimpton  <Sz  Hooper,"  and  "  Albion  Needle  Works,"  and 
substituting  the  name  "  Shrimpton  Turvey." 

The  Plaintiff  moved  for  an  injunction  to  restrain  the  Defendant  from  using  the 
labels. 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper,  in  support  of  the  motion,  argued  that  this 
was  a  plain  case  of  fraudulent  imitation  of  the  Plaintiff's  wrappers. 

Mr.  Roupell  and  Mr.  John  Stuart,  coiitrh,  argued,  amongst  other  things,  that  the 
evidence  of  manufac-[165]-turers  shewed  that  the  two  labels  were  easily  distinguish- 
able. 

The  Mahter  of  the  Rolls  [Sir  John  Romilly].  I  think  this  is  a  plain  colourable 
imitation  of  the  Plaintiff's  trade  marks.  The  way  in  which  the  Court  deals  with  these 
cases  is  not  to  see  whether  manufacturers  themselves  would  distinguish  them,  but 
whether'  the  public,  who  may  be  more  easily  misled,  would  probably  be  deceived.  I 
have  no  doubt,  that  if  an  ordinary  person  intended  to  buy  the  Plaintiff's  needles,  and 
the  Defendant's  needles  were  handed  to  him  over  the  counter,  he  would  not  know  the 
difference.     I  must  grant  this  injunction. 

Note.— See  Pemj  v.  Tmefitt,  6  Beav.  66  ;  Croft  v.  Datf,  7  Beav.  84 ;  HoUowui/  v. 
IloUoway,  13  Beav.  209. 

[165]     //(  re  TAYLOR.     Jan.  31,  Feb.  8,  1854. 

[S.  C.  23  L.  J.  Ch.  857 ;  18  Jur.  666 ;  2  W.  R.  249.     Distinguished,  In  re 
DonaMson,  1884,  27  Ch.  D.  551.] 

A.,  a  solicitor,  being  one  of  three  mortgagees,  arranged  with  another  solicitor,  B.,  to 
"  act  as  his  agent "  in  the  matter  of  the  mortgage,  on  agency  terms.  B.  accordingly 
acted,  and  sent  in  his  bill  prepared  as  between  solicitor  and  client,  which  was  paid 
by  the  mortgagees.  B.  allowed  A.  £100  as  his  share  of  the  profits.  After  this, 
on  the  application  of  second  incumbrances  the  bill  was  taxed.  Held,  that  the 
Ta.xiug  Master  was  right  in  taxing  it  on  the  principle  of  solicitor  and  agent,  for 
the  agreement  between  A.  and  B.  was  valid,  though  it  enured  to  the  benefit  of  the 
mortgagees  ;  and  that  the  bill  was  properly  taxable,  at  the  instance  of  the  second 
incumbrancers,  as  between  them  and  B. 

This  was  a  petition  by  Mr.  .lohn  Taylor,  a  solicitor,  praying  that  he  might  be 
at  liberty  to  except  to  the  certificate  of  the  Taxing  Master,  and  that  it  might  be 
referred  to  the  Taxing  Master  to  review  his  taxation  of  the  Petitioner's  bill  of 
costs  and  of  the  costs  of  taxation. 

R.  v.— 3 
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In  September  1845  certain  estates,  the  property  of  [166]  Charles  Sturgeon, 
became  vested  in  J.  .7.  Tourle  (a  solicitor)  and  two  other  persons,  by  way  of  mortgage, 
with  power  of  sale,  to  secure  the  sum  of  £7700,  trust  money  and  interest.  Afterwards, 
in  December  of  the  same  year.  Sturgeon,  in  consideration  of  £3000,  granted  to  M. 
Stutely,  J.  Whuhon  and  AV.  Taylor  (the  then  trustees  of  thfc  Norwich  Union  Rever- 
sionary Interest  Society),  an  immediate  annuity  of  £180  and  a  deferred  annuity  of 
£360,  each  for  a  term  of  fifty  years,  determinable  upon  lives,  and  charged  upon  the 
same  estates.  In  April  1847  Sturgeon  granted  an  annuity  of  £64  to  Harriet  Ilenley, 
for  a  term  of  seventy  years,  determinable  on  lives,  and  charged  the  same  on  the  same 
estates;  and  in  October  1848  he  presented  a  petition  under  the  "Act  for  Facilitating 
an  Arrangement  between  Debtors  and  Creditors"  (7  Vict.  c.  73),  and  his  estate  and 
effects  became  vested  in  William  Turquand,  as  trustee  for,  the  benefit  of  the 
creditors. 

In  the  years  1849,  1850,  1851,  the  first  mortgagees,"  under  the  power  of  sale 
contained  in  their  mortgage  deed  of  September  1845,  sold  all  the  estates  comprised 
in  their  mortgage  ;  and  after  retaining  out  of  the  purchase-monej'  what  was  due  to 
them  for  principal,  interest  and  costs,  they,  on  the  5th  of  .July  1851,  paid  into  Court, 
under  the  provisions  of  the  "Trustee  Kelief  Act,"  the  balance  remaining  in  their 
hands,  amounting  to  £3282,  7s.  4d.  In  the  conduct  of  the  sales,  the  Petitioner,  Mr. 
Taylor,  acted  as  solicitor  for  the  mortgagees  ;  and  after  the  completion  of  tlie  sales, 
and  in  July  1851,  he  delivered  to  them  his  bill  of  costs,  amounting  to  the  sum  of 
£343,  10s.  4d.,  which  was  approved  of  and  paid. 

On  the  7th  July  1851  an  account  of  the  monies  arising  from  the  sales,  and  the 
costs,  charges  and  ex-[167]-penses  thereof,  debiting  therein  a  sum  of  £343,  10s.  4d. 
in  respect  of  the  Petitioner's  bill  of  costs,  was,  at  the  request  of  Mr.  Thomas  Jones 
Mawe,  the  solicitor  of  the  second  incumbrancers,  delivered  to  him,  and  on  the  23d  of 
August  1851  a  copy  of  the  Petitioner's  bill  of  costs  was  also  delivered  to  Mr.  Mawe. 
Mr.  Mawe  then  applied  to  the  Petitioner  to  consent  to  an  order  for  taxation,  and,  on 
his  refusal,  applied  for  and  obtained  a  special  order,  on  the  7th  of  May  1852.  In  the 
course  of  taxation  under  this  order,  the  Petitioner  was  examined  upon  interrogatories, 
and  stated,  that  on  the  9th  February  1849,  J.  J.  Tourle,  one  of  the  first  mortgagees, 
who  was  himself  a  solicitor,  wrote  a  letter  to  the  then  firm  of  Quilter  &  Taylor,  in 
these  words  : — • 

"The  Rev.  A.  C.  Lefroy's  Trust. 

"  The  trustees  have  determined  on  filing  a  bill  of  foreclosure  in  respect  of  some 
estates  in  London  and  Hants  in  mortgage  to  them  ;  and  in  the  event  of  my  not 
desiring  (in  consequence  of  my  being  a  trustee)  myself  to  conduct  the  necessary 
proceedings,  they  allow  me  to  name  a  solicitor  for  the  purpose.  If  you  are  in  the  habit 
of  taking  business  on  agency  terms,  and  will  act  as  my  agent  in  the  matter,  I  shall  be 
happy  to  name  you  to  the  trustees." 

To  which  the  Petitioner  sent  the  following  answer  :— 

"13th  February  1849. — Dear  Sir, — Mr.  Quilter  wishes  me  to 'say  that,  as  he  is 
retired  from  active  practice,  he  has  no  wish  whatever  to  undertake  the  business  you 
kindly  ofTer.  If  you  like  to  entrust  the  matter  to  my  management,  I  shall  have  no 
objection  to  act  for  the  trustees  in  the  way  j^ou  propose." 

[168]  Mr.  Tourle  answered  this  letter  by  one  bearing  date  the  14th  February 
1849,  which  began  in  the  following  manner: — 

"Sturgeon's  Mortgage. 

"  Dear  Sir, — I  shall  be  happy  to  entrust  this  matter  to  you,  on  the  terms  pro- 
posed." 

The  Petitioner  further  stated  that  the  proceedings  by  bill  of  foreclosure  were 
abandoned,  and  the  property  was  sold  under  the  power  of  sale ;  that  after  he  received 
payment  of  his  bill  of  costs,  and  on  the  20th  of  August,  he  paid  £100  to  Mr.  Tourle, 
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in  respect  of  his  share  of  the  profits ;  and  he  did  so,  because,  though  he  acted  as 
solicitor  for  the  mortgagees,  and  there  was  not  any  further  express  arrangement  or  agree- 
ment between  Mr.  Tourle  and  himself,  as  to  the  terras  for  transacting  the  business, 
his  understanding  was,  that  as  the  business  was  introduced,  in  the  first  instance,  as 
agency  business,  he  ought  to  make  Mr.  Tourle  the  allowance,  but  he  never  intended 
anyone  but  Mr.  Tourle  to  have  any  pecuniary  benefit  from  the  profits  of  the 
business. 

The  Taxing  Master  taxed  the  bill  at  the  sum  of  £167,  18s.  7d.,  and  the  costs  of 
ta.xation  at  £56,  16s.  8d.  The  Petitioner  now  presented  his  petition,  as  already 
mentioned. 

The  grounds  relied  on  for  the  application  were  twofold  :  first,  that  the  costs  had 
been  improperly  taxed  upon  the  agency  principle  ;  and,  secondly,  that  the  reference 
to  the  Taxing  Master  might  have  been  by  the  common  order. 

[169]  Mr.  Koupell,  for  the  Petitioner,  cited  In  re  Fi/-fan  (9  Beav.  117);  Lincoln 
V.  irinthor  (9  Hare,  158);  Crwlork  v.  Piper  (1  M.  &  G.  664;  1  H.  &  Tw.  617,  affirm- 
ing: S.  C.  17  Sim.  41). 

Mr.  K.  Palmer  and  Mr.  Walford,  (antra,  cited  Ex  park  Foley,  lie  Smith  (11  Beav. 
456) ;  In  re  Eyre  (10  Beav.  569) ;  Ex  parte  Bass,  lie  Stephen  (2  Phill.  562). 

The  Ma.stek  of  the  Kolls  reserved  judgment. 

Feh.  8.  The  M.aster  of  the  Kolls  [Sir  John  Romilly].  This  is  an  applica- 
tion by  way  of  appeal  from  the  decision  of  the  Taxing  Master,  complaining  of  the 
principle  upon  which  he  has  taxed  the  Petitioner's  bill. 

The  Petitioner  was  the  solicitor  of  three  gentlemen,  who  were  trustees  and  first 
mortgagees  of  an  estate  belonging  to  a  gentleman  of  the  name  of  Sturgeon. 

The  first  mortgagees  being  paid  of!',  the  Respondents,  who  were  interested  in  the 
equity  of  redemption,  obtained,  under  the  38th  sect,  of  the  Act  of  6  &  7  Vict.  c.  73, 
usually  called  the  third  party  clause,  the  usual  order  to  tax  the  bill  due  to  the 
Petitioner,  in  respect  of  his  employment  as  solicitor  l»y  his  clients,  the  mortgagees. 
The  Taxing  Master  has  taxed  this  bill  on  the  principle  on  which  it  would  be 
taxed,  where  a  solicitor  had  done  business  as  the  agent  for  another  solicitor.  The 
Petitioner  insists  that  this  bill  ought  to  have  been  taxed  as  between  solicitor  and 
client.  It  is  settled  by  several  cases,  that  where  a  bill  is  taxed  under  [170]  this 
clause,  it  is  taxed  as  between  the  solicitor  and  the  person  who  employed  him,  and 
consequently,  in  the  absence  of  any  special  agreement,  as  between  solicitor  and  client. 
The  words  of  the  clause  itself  are  ambiguous.  The  person  ultimately  liable  to  pay  the 
bill,  but  not  chargeable  with  it,  is  entitled  to  the  s;ime  reference  and  order,  and  the 
same  course  in  all  respects  is  to  be  pursued  as  if  the  application  had  been  made  by  the 
person  chargeable  with  the  bill.  In  this  case,  it  is  contended  that  a  special  agreement 
existed,  which  restricts  to  agent's  charges  the  amount  which  the  trustees  and  first 
mortgagees  were  bound  to  paj'  to  their  solicitor  the  Petitioner.  This  agreement  is 
contained  in  a  correspondence,  consisting  of  three  letters,  which  passed  between  one 
of  the  trustees  and  the  Petitioner.  The  circumstances  under  which  they  were  written 
were  as  follows : — One  of  the  three  trustees  and  mortgagees  was  a  gentleman  of  the 
jiame  of  Tourle,  who  was  himself  a  solicitor.  His  two  co-trustees  applied  to  him  and 
requested  him  to  act  as  their  solicitor  in  the  matter  connected  with  the  mortgage. 
He  informed  them,  that  as  he  was  a  trustee  he  could  not  act  as  a  solicitor  in  the  matter 
of  the  trust ;  and  thereupon,  they  requested  him  to  recommend  to  them  some  other 
gentleman  to  act  as  their  solicitor.  He  undertook  .so  to  do,  and  thereupon  he  wrote 
a  letter,  in  the  following  words,  to  the  Petitioner: — [His  Honor  here  read  the 
correspondence  as  stated,  ante  pp.  167  and  168.] 

Mr.  Tourle  then  recommended  the  trustees  to  employ  the  Petitioner.  He 
accordingly  acted  for  them,  having  received  no  other  retainer  than  that  to  be  found 
in  this  correspondence  ;  and  at  the  close  of  the  business  he  sent  in  his  bill  to  them, 
which  amounted  to  £343,  10s.  4d.,  and  which  was  duly  paid  b\'  them.  The  Petitioner 
[171]  thereupon  paid  Mr.  Tourle  the  sum  of  £100,  on  account  of  his  half-share  of  the 
profits  of  the  business. 

An  attempt  was  made,  in  the  argument,  to  shew  that  another  retainer  was  given 
to  the  Petitioner,  and  that  the  retainer  contained  in  this  correspondence  was  confined 
to  proceedings  by  foreclosure  ;  but,  at  the  hearing,  I  expressed  my  opinion  to  be 
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contrary  to  this  view  of  the  ease,  and  that  the  three  letters  I  have  read  constituted 
the  retainer,  and  that  in  them  is  to  be  found  the  principle  upon  which  the  Petitioner 
undertook  to  do  the  business.  I  am  of  opinion  also,  that  the  ett'oct  of  the  letters  is, 
that  the  Petitioner  was  to  act  as  the  solicitor  for  the  trustees,  in  the  same  way  as  if 
thev  had  appointed  him  by  a  simple  and  ordinary  retainer,  without  imposing  any 
condition  ;  and  that  in  consideration  of  Mr.  Tourle  having  obtained  for  him  this 
appointment,  the  Petitioner  would  pay  to  Mr.  Tourle  the  same  .share  of  profits  which 
he  would  have  received  if  he  had  been  himself  employed  as  the  solicitor,  and  had 
employed  the  Petitioner  as  his  agent.  I  think  that,  in  principle,  it  docs  not  dift'er 
from  what  would  have  been  the  case,  if,  instead  of  half  the  profits,  the  Petitioner  had 
engaged  to  pay  Mr.  Tourle  a  liquidated  sum  of  £100,  or  any  other  sum  of  money,  in 
consideration  of  his  being  so  appointed.  It  was  an  agreement  made  for  the  benefit  of 
Mr.  Tourle  exclusively,  and  not  for  the  benefit  of  any  other  person. 

The  question,  in  my  opinion,  is  this,  viz.  : — Whether,  in  these  circumstances,  the 
persons  interested  in  the  equity  of  redemption  are  entitled  to  the  benefit  of  this 
agreement?  If  they  are,  I  think  that  the  Taxing  Master  was  right;  if  not,  I  thiidc 
that  the  bill  must  be  taxed  as  between  solicitor  and  client. 

A  few  considerations  have  removed  the  doubt  that,  in  [172]  my  mind,  at  one  time, 
involved  this  case.  In  the  first  place,  the  agreement  itself  is  not  itself  illegal  or  void. 
A  solicitor  may  lawfully  make  such  a  contract,  although  it  may  be,  that  the  person 
with  whom  he  contracted  is  not  to  retain  for  his  own  use  the  advantage  he  sought  to 
obtain.  In  the  next  place,  it  is  obvious  that  Mr.  Touile,  being  a  co-trustee,  could 
not,  consistently  with  the  principle  of  this  Court,  derive  any  advantage  from  the 
employment  of  the  solicitor.  If  he  had  himself  acted  as  solicitor,  he  could  only  have 
charged  money  out  of  pocket ;  he  could  have  made  no  profit  of  the  employment.  As 
little  or  still  less,  could  he  obtain  an  advantage,  whether  in  the  shape  of  a  fixed  sum 
or  a  share  of  the  profits,  from  the  employment  of  another  person  as  such  solicitor.  I 
consider  it  to  be  also  clear,  that  as  the  agreement  was  not  void,  and  as  the  Petitioner 
had  consented  to  do  the  work,  on  the  terms  specified  in  his  letter,  he  could  not 
complain  if  he  received  no  more  than  that  for  which  he  had  stipulated.  And  this 
being  so,  it  was,  as  far  as  he  was  concerned,  a  matter  of  indirt'erence,  whether  Mr. 
Tourle  or  anj'  other  person  obtained  the  benefit  of  the  agreement  entered  into 
between  them.  The  trustees  were  the  persons  for  whom  Sir.  Tourle  acted.  He 
acted,  therefore,  as  their  agent,  and  neithei'  in  this  character,  nor  in  that  of  one  of  the 
co-trustees,  could  he  make  an  agreement  that  would  be  for  his  individual  benefit,  not 
to  be  participated  in  by  them.  They,  therefore,  are  the  persons,  who,  in  my  opinion, 
are  entitled  to  the  benefit  of  this  agreement ;  but  as  they  are  trustees,  this  benefit 
will  not  accrue  to  them  personally,  but  will  accrue  for  the  benefit  of  their  rcstiii  que 
trust.  They  are  trustees  of  the  estate  ;  their  first  trust  is  to  pay  themselves  their 
principal,  interest  and  costs,  for  the  benefit  of  the  cet<tui  que  tni.<t  of  that  mortgage  ; 
laut  this  being  done,  they  hold  the  estate  until  conveyance  or  [173]  redemption,  and 
all  the  produce  arising  from  it,  for  the  benefit  of  the  persons  interested  in  the  equity 
of  redemption. 

My  opinion  therefore  is,  that  the  Respondents,  being  the  persons  interested  in  the 
equity  of  redemption,  are  entitled  to  the  benefit  of  the  agreement  so  entered  into  by 
Mr.  Tourle,  as  one  of  the  trustees  and  agent  for  his  co-trustees. 

To  this  it  is  urged,  the  right  to  have  the  benefit  of  this  agi-eement  cannot  be  made 
effectual  in  this  proceeding,  but  that  Mr.  Tourle  is  the  person  bound  to  make  good  the 
amount  received  by  him,  and  that  it  cannot  be  got  at  in  a  proceeding  of  this 
description.  I  do  not,  however,  concur  in  that  view  of  the  case.  An  agreement  was 
entered  into  by  which  the  Petitioner  undertook  to  transact  the  business  on  agency 
terms  ;  this  is  all  that  the  trustees  were  bound  to  pay.  In  other  words,  my  opinion 
is,  that  the  trustees  are  entitled  to  have  the  bill  of  the  Petitioner  taxed,  on  the 
principle  on  which  he  agreed  with  Mr.  Tourle  to  conduct  it,  and  that  the  Ivespondents, 
to  use  the  words  of  the  statute,  are  entitled  to  have  the  same  course  pursued,  in  all 
respects,  as  if  the  application  to  tax  had  been  made  by  the  trustees,  the  clients  of  the 
Petitioner. 

The  result  is  that,  in  my  opinion,  the  Taxing  Master  has  come  to  a  correct 
conclusion,  and  the  petition  must  be  dismissed. 
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[174]     Hersey  v.  Giblett.    Jan.  23,  1854 

[S.  C.  -23  L.  J.  Ch.  818 ;  2  W.  K.  206.     See  Moss  v.  Ikuion,  1866,  L.  R.  1  Eq. 

476  ;  3.5  Beav.  200.] 

A  letting  in  1845  to  a  yearly  tenant,  and  if  he  should  wish  a  lease,  that  the  lessor  will 
grant  the  same  for  seven,  fourteen  or  twenty-one  years,  at  the  same  rent,  is 
sufficiently  certain  to  be  specifically  performed.  It  is  to  be  construed  an  optional 
lease  for  twenty -one  years  from  1845,  determinable  at  the  end  of  seven  or  fourteen 
years,  at  the  option  of  the  tenant. 

Under  such  a  contract,  the  landlord  might  call  on  the  tenant  to  exercise  his  option, 
and,  in  default,  might  determine  the  tenancy,  but  this  might  afterwards  be  waived 
by  a  receipt  of  rent. 

On  the  19th  April  1845  Hughes  agreed  to  let,  and  Hersey  to  take,  a  house  "as  a 
yearly  tenant  thereof,"  at  a  rent  of  £36,  and  the  agreement  proceeded  thus  :  "And 
should  William  Hersey  wish  for  a  lease  of  the  said  premises,  H.  Hughes  will  grant 
the  same  for  seven,  fourteen  or  twenty-one  years,  at  the  same  rent,  on  the  condition 
that  the  said  William  Hersey  shall  pa}'  for  the  same,  and  perform  all  the  covenants 
by  which  the  said  H.  Hughes  holds  the  same." 

The  Plaintitt'  entered  into  and  kept  po.ssession,  but  without  declaring  his  option 
to  take  a  lease.  In  1851  Hughes  sold  his  interest  to  the  Defendant,  who  had  notice 
of  the  above  agreement. 

The  Defendant  continued  to  receive  the  rent;  but,  on  the  26th  of  August  1852, 
he  gave  the  Plaintiff  notice  to  quit.  The  Plaintiff  in  April  following  applied  to 
take  up  his  lease,  which,  being  refused  by  the  Defendant,  this  bill  was  filed  for  a 
specific  performance  of  the  contract  of  1845. 

The  Defendant  resisted  the  specific  performance  on  the  following  grounds :  First, 
because  the  agreement  was  void,  in  law,  for  uncertainty,  inasmuch  as  the  term  to  be 
granted  was  indefinite  as  regards  the  commencement  thereof;  secondly,  because  the 
r)efendant  himself  was  not  a  party  to  the  agreement;  thirdly,  because  the  Plaintiff' 
had  been  guilty  of  Iwhes  in  declaring  his  option  to  become  lessee,  though  often  requested 
so  to  do  ;  [175]  fourthly,  because  the  Plaintiff'  had  not  performed  the  covenants  by 
which  Mr.  Hughes  held  the  premises,  and  in  particular,  had  not  repaired  them  and 
kept  them  in  repaii-,  and  had  not  insured  them  against  fire ;  fifthly,  because  the 
Plaintiff  had  not,  within  a  reasonable  time  from  the  date  of  the  agreement,  declared 
his  option  to  take  a  lease. 

^Ir.  Hughes,  in  his  evidence  for  the  Plaintiff',  stated  as  follows: — "In  the  year 
1851  I  offered  to  sell  the  premises  to  the  Plaintiff.  He  declined  to  purchase.  I  said 
several  times  to  Mr.  Hersey  that  he  might  have  a  lease  of  his  house  whenever  he 
thought  pi'oper.  Before  I  sold  the  property  to  Mr.  Giblett,  I  called  on  Mr.  Hersey, 
and  asked  him  to  take  up  his  lease.  He  said,  if  I  would  give  him  the  £9  which  I 
held,  that  would  go  towards  payment  of  the  lease,  and  that  he  would  then  take  it  up. 
I  declined  giving  him  the  £9  ;  antl  he  .said,  '  Between  you  and  me,  I  consider  my 
agreement  as  good  as  a  lease,  because  I  can  get  a  lease  when  I  like,  or  to  that  eft'ect.' 
I  told  him  I  considered  it  binding  upon  me,  but  that  he  must  not  blame  me  if  anyone 
else  should  refuse  it." 

Mr.  Lloyd  and  Mr.  F.  T.  White,  for  the  Plaintiff.  This  agreement  is  to  be 
construed  most  strongly  against  the  grantor.  It  gives  the  Plaintiff'  the  option  of 
becoming  lessee  for  a  term  of  twenty-one  years,  determinable  at  the  end  of  seven, 
fourteen,  or  twenty-one  j'ears  ;  and  until  he  has  e.Kercised  that  option,  he  is  tenant 
from  year  to  year.  There  is  no  uncertJiinty  as  to  the  commencement  of  the  term, 
which  is  Lady  Day  1845,  nor  as  to  its  duration,  for  it  is  rendered  certiiin  immediately 
on  the  lessee's  exercising  his  option  to  take  a  lease.  Gaoilrifiht  d.  Hall  y.  Ilichaidsoii 
(3  Term  Kep.  462).  As  to  the  alleged  [176]  waiver,  there  has  been  none ;  Burhr  v. 
Siinith  (3  Jones  iV:  Lat.  193).  The  Plaintiff'  has  not  been  called  upon  to  exercise  his 
option  ;  and  in  1851  Hugh&s,  so  far  from  repudiating,  admitted  the  existence  of  the 
contract,  and  the  Defendant  purchased,  with  notice  of  it.     "  This  Court  requires  as 
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clear  evidence  of  the  waiver  as  of  the  existence  of  the  contract  itself,  and  will  not  act 
upon  less."     Carolan  v.  Biabazan  (3  Jones  X-  Lat.  209). 

Mr.  R.  Palmer  and  Mr.  W.  H.  Terrell,  for  the  Defendant,  argued  : — First,  that 
the  agreement  was  unreasonable,  and  void  for  uncertainty,  for  a  demise  must  be 
certain  as  to  its  commencement,  continuance  and  determination  ;  but  here  it  was 
impossible  to  say  whether  the  term  was  to  commence  from  the  date  of  the  agreement, 
or  of  the  time  of  exercising  the  option,  nor  whether  it  was  to  be  for  twenty-one  years, 
determinable  at  seven  or  fourteen,  or  for  .seven,  fourteen  or  twenty-one  years  absolute. 
That  if  it  was  to  be  determinable,  there  was  no  reason  why  both  sides  should  not  have 
the  right  of  determining  it. 

Secondly,  that  the  option,  on  the  part  of  the  tenant,  ought  to  have  been  exercised 
within  a  reasonable  time  ;  but  that  here  there  had  been  gross  larhi-s,  both  between 
1845  and  18-53,  and  between  1851  (the  time  of  the  alleged  conversation)  and  the 
present  time,  and  that  this  disentitled  the  Plaintiff  to  specific  performance  ;  Ileaphi/  v. 
Hill  (2  Sim.  &  S.  29);  Sonthcomb  v.  I'h-  Bishop  nf  Exeter  (i',  Hare,  213).  That  in 
this  case  especially,  it  was  of  the  greatest  importance  to  the  lessor  to  have  the  option 
declared  with  promptness,  for  it  was  most  unreasonable  to  hold  the  landlord  bound  by 
such  a  contract,  even  to  [177]  the  end  of  the  term,  while  the  tenant  remained  free  and 
unfettered  by  the  covenants  in  the  original  lease. 

Thirdly,  thev  .said  it  was  doubtful  whether  the  agreement  did  not  create  a  legal 
demise;  Doe  v.  Fidler  (Peake's  Add.  Cas.  33)  ;   jnUon  v.  ClwhoJm  (4  Car.  iV;  P.  474). 

The  Ma.ster  of  the  Roll.s  [Sir  John  Romilly].  I  am  of  opinion  that  the  correct 
construction  has  been  put  upon  this  contract  by  both  sides  ;  and  I  concur  with  the 
PlaintitT  in  thinking  that  it  i.s  sufficiently  clear  what  was  intended  between  the  parties, 
which  was  a  tenancy  from  year  to  year,  with  an  option  given  to  the  lessee  to  aisk  for 
a  lease  from  the  beginning,  for  twenty -one  years,  determinable  at  his  option,  at  seven 
or  fourteen.  It  appears  to  me  to  be  sufficiently  plainly  expressed  by  the  terms  of  the 
contract,  and  sufficiently  clear  to  enforce  against  the  parties,  if  there  are  no  other 
ingredients  in  the  case  to  prevent  it. 

I  must  first  consider  how  the  case  would  stand  against  Mr.  Hughes,  and  then 
how  it  is  varied  by  reason  of  Mr.  Giblett,  and  not  Mr.  Hughes,  being  Defendant. 
Mr.  Hughes,  in  his  evidence,  does  not  state  any  doubt  or  difficulty  as  to  the  meaning 
of  the  contract,  nor  has  he  been  cross-examined,  for  the  purpose  of  shewing  that  he 
did  not  understand  the  contract  at  the  time.  I  am  clearly  of  opinion  that  it  was,  at 
any  time,  competent  to  Mr.  Hughes,  or  the  Defendant,  to  call  upon  the  Plaintiff  to 
exercise  his  option,  and  to  say,  "  If  you  do  not  exercise  your  option,  the  tenancy  will 
be  at  an  end."  I  should  certainly  have  held  that  any  lur]n'<<,  after  that  time,  must  be 
taken  strongly  [178]  against  the  person  who  committed  them.  It  is  quite  clear, 
however,  that  the  acceptance  of  rent  after  that  time  would  cure  any  such  defect.  But 
I  cannot  treat  the  conversation  which  took  place  between  Mr.  Hughes  and  Mr.  Herscy 
to  amount  to  an  insisting  that  the  Plaintiff  should  exercise  his  option.  The  conversa- 
tion appears  to  me  to  have  been  rather  by  way  of  good  advice  given  to  the  Plaintiff, 
recommending  him  to  take  up  the  lease,  to  avoid  questions  with  any  future  owner. 
The  Plaintiff  declined,  because,  the  contract  being  admitted  to  be  a  subsisting  contract, 
he  considered  it  as  good  as  the  lease  itself.  Thereupon  Mr.  Hughes  says,  "  I  consider 
it  binding  upon  me,"  ^c. ;  and  if  Mr.  Hughes,  after  that,  had  continued  to  receive 
rent,  without  any  lease  having  been  executed,  I  should  have  held  that  he  could  not 
resist  the  performance  of  the  contract,  or  say  that  Mr.  Hersey  was  not  entitled  to  the 
lease. 

Mr.  Hughes  sells  the  property  to  the  Defendant,  subject  to  the  contract,  and  hands 
over  this  agreement  as  binding  the  property.  Though  the  Defendant  knew  nothing 
of  this  conversation,  he  knew  that  the  property  was  held  under  the  contract,  by  a 
tenant  from  year  to  year,  with  a  power  of  making  himself  a  tenant  for  twenty-one 
years,  determinable  at  the  end  of  fourteen  years  (for  seven  years  of  the  term  had  then 
elapsed),  and  he  continues  to  receive  rent  from  him.  In  August  1852  the  Defendant 
gave  the  Plaintiff  notice  to  quit  ;  and  in  February  following  an  application  is  made 
for  a  lease,  in  accordance  with  the  agreement.  I  do  not  consider  that  any  Jurhes  can 
be  insisted  on  down  to  1851,  when  the  conversation  took  place,  in  which  the  Plaintiff's 
rights  were  admitted  ;  and  in  consequence  of  the  subsequent  receipt  of  rent,  time 
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cannot  be  considered  as  running,  except  from  August  1852  ;  [179]  and  in  February 
1853  an  application  was  made  for  a  lease.  I  think  that  these  laches  on  the  part  of  the 
Plaintiff,  in  not  having  insisted  upon  the  lease,  are  not  sufJicient  to  bar  him  of  his 
right  to  the  benefit  of  the  contract ;  and  he  is  therefore  entitled  to  a  lease  for  twenty- 
one  years,  from  Lady  Day  1845,  determinable  at  the  end  of  fourteen  years  from  that 
date,  at  the  option  of  the  Plaintift'. 

The  deed  must  be  dated  now :  there  must  be  very  special  reasons  for  ante- 
dating it. 

[179]     Bailey  r.  Collktt.    Jan.  28,  1854. 

[S.  C.  23  L.  J.  Ch.  230;  2  W.  E.  216.] 

Upon    the   sale   of   a   reversion,    interest   is   payable   from  the  time  appointed  for 

completion. 
As  to  the  necessity  of  shewing  that  a  party  who  has  given  a  power  of  attorney  is 

alive  at  the  time  it  is  acted  on. 

This  was  a  special  case.  Mrs.  Collett  was  entitled  to  the  reversion  in  fee  of  some 
freehold  and  copyhold  property,  expectant  on  the  decease  of  Sarah  Stump.  Mrs. 
Collett  being  about  to  go  to  Van  Dieman's  Land  executed  a  power  of  attorney,  dated 
the  27th  of  May  1844,  whereby  she  appointed  two  gentlemen  her  attornies,  "to 
manage  her  aflairs  in  E^ngland,  and  in  particular  to  sell  the  property  in  question  and 
convey  the  same  to  the  purchaser,  and  to  receive  the  purchase-money,"  and  give 
receipts  for  the  same,  and  generally  to  do  all  acts  necessary  for  selling  the  lands,  and 
for  surrendering  and  assuring  the  copyholds  to  a  purchaser. 

On  the  4th  of  June  1845  Lord  Metbuen  contracted  with  the  attornies  for  the 
purchase  of  the  reversion.  The  contract  provided  that  the  vendors  should  furnish  an 
abstract  of  their  title  to  the  purchaser  within  one  month  from  the  date  of  the  contract, 
and  that  the  purchase  should  be  completed  on  or  before  the  29th  of  [180]  September 
next.  It  afterwards  provided  that  "  the  purchase-money  should  be  paid  by  the 
purchaser  upon  the  settlement  of  the  purchase,  when  all  due  and  proper  conveyances 
should  be  executed  by  all  proper  parties." 

An  abstract  was  delivered  in  December  1847,  to  which  some  objections  were  taken. 
Sarah  Stump  died  in  November  1848,  and  Lord  Methuen  then  took  possession. 

Mrs.  Collett  had  executed  the  proper  conveyance  of  the  freehold,  dated  in  1851, 
on  which  was  indorsed  a  receipt  for  the  purchase-money  signed  by  her.  It  was,  how- 
ever, necessary  that  she  should  be  admitted  to  the  copyholds,  and  her  attorines 
proposed  doing  so.  It  was  shewn  from  letters  that  Mrs.  Collett  was  alive  on  the  15th 
of  July  1853.  The  questions  discussed  were  :  first,  what  interest  was  payable  on  the 
purchase-money  J  secondly,  whether  payment  of  the  purchase-money  to  the  attornies 
would  be  an  effectual  discharge  to  the  purchaser  I  and  thirdly,  whether  the  attornies 
could  be  effectually  admitted  tenants  to  the  copyhold,  and  surrender  them  without 
shewing  that  Mrs.  Collett  was  alive  at  the  time  of  admission  and  surrender  ! 

Mr.  Beavan,  for  the  Plaintiff.  A  purchaser  who  has  not  taken  possession  is  bound 
to  pay  interest  on  the  purchase-money  from  the  time  when  a  good  title  is  first  shewn, 
and  not  from  the  time  fixed  bv  the  agreement  for  the  completion  of  the  purchase ; 
Jams  V.  Miiild  (4  Kuss.  118).  The  delay  has  been  caused  by  the  default  of  the 
vendors  in  not  delivering  a  proper  abstract  and  in  not  making  out  their  title,  and 
placing  themselves  in  a  position  to  entitle  them  to  complete  and  receive  the  purchase- 
[181] -money.  The  purchaser  has  recjuired  the  attornies  to  obtain  an  assignment  of 
the  purchase-money  and  power  to  give  a  receipt  in  their  own  names,  which  is  the 
usual  mode  of  obviating  the  present  ditticultj',  but  this  has  been  declined.  He  is, 
therefore,  only  liable  to  interest  from  the  death  of  Mrs.  Stump,  when  he  took 
possession. 

Secondly,  the  attornies  are  l)ound  to  shew  that  Mrs.  Collett  was  alive  at  the  time 
when  thev  acted,  otherwise  the  admittance,  surrender  and  receipt  of  the  money  will 
be  invalid.  Attornies  act  in  the  name,  and  as  and  for  their  principal ;  and  if  Mrs. 
Collett  should  turn  out  to  be  dead,  any  act  done  for  her  (a  deceased  person)  would 
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be  a  nullity.  As  to  the  principle  that  a  power  of  attorney  is  irrevocable  when 
executed  for  valuable  consideration,  that  means  irrevocable  by  the  party  himself,  for 
it  is  necessarily  revoked  by  death,  and  nothing  could  prevent  it.  (See  Co.  Litt.  52  b.) 
How  could  a  valid  act  be  done  in  the  name  of  a  deail  man.'  (See  U'ul.<on  v.  Kinq, 
A  Campl).  272;  1  Stark.  121  ;  5  Bythewood  (2d.  edit),  140.) 

Mr.  Shaptcr,  contra.  Upon  the  sale  of  a  reversion  which  produces  no  immediate 
income  interest  is  payable  from  the  time  of  the  purchase  ;  2  Sugden's  Vendors  and 
Pur.  (p.  8  (9th  ed.));  Sugden's  Concise  View  (p.  489.  And  see  Dart.  .327  ;  Trifnsis 
V.  Lord  Clinfon,  2  Sim.  3.59  ;  J'esei/  v.  Elwoinl,  .'?  l)ru.  &  W.  82).  Where  a  penson  gives 
a  power  of  attorney  or  an  authority  for  valuable  consideration,  it  is  irrevocable ; 
U'ahh  V.  U'hitcomb  (2  Esp.  565) ;  Smart  v.  Sandars  (5  Com.  B.  Kep.  895) ;  Vnnri'  v. 
Vance  (1  Beav.  605);  Sjjoaner  v.  Sanililamls  (1  Y.  it  C.  (C.  C.)  390);  and  if  acted  on 
after  the  death  of  the  party,  bm/i  fide  and  without  notice,  it  will  be  valid  ;  Cainphi'Il  v. 
Andcrmi  (4  Bligh,  N.  S.  513) ;  Ex  parte  MM-\l'82\l>'mndJ  (Buck,  399).  It  has  been 
held  that  a  custom  of  a  manor  for  a  copyholder  to  make  a  writing,  in  the  nature  of 
a  letter  of  attorney,  to  two  copyholders  to  surrender  his  copyhold  after  Im  death,  is  a 
good  custom  ;  Itohii  v.  Tivelrcfi  (Styles,  423).  Here  the  purchaser  knew  he  was  dealing 
with  persons  acting  under  a  power  of  attorney,  and  he  will  I>e  piotected  by  having 
the  legal  estate. 

The  M.\ster  of  the  Kolls  [Sir  John  Komilly].  Upon  the  sale  of  a  reversion, 
the  time  at  which  the  purchaser  takes  posses.sion  has  nothing  to  do  with  the  question 
of  interest  on  the  purchase-money.  The  advantage  obtained  l)y  the  delay  and  wearing 
out  of  the  prior  life  interest  is  equivalent  to  the  receipt  of  the  rents  of  a  property  in 
possession.  I  think  interest  is  payable  from  the  time  appointed  for  completing,  viz., 
the  29th  of  September  1845. 

On  the  other  questions  the  Master  of  the  Kolls  considered  that  he  could  not  do 
anything  effectively  between  the  parties  on  a  special  case,  and  he  made  no  declaration 
as  to  them,  it  being  arranged  with  the  approbation  of  the  Court  that  application 
should  be  made  in  another  suit  instituted  for  the  administration  of  the  estate  of  the 
purchaser  to  enable  the  trustees  to  complete  upon  receiving  an  indemnity.  This  was 
afterwards  done  (4th  March  1854). 

[183]     Be  Fisher.    Jan.  30,  31,  1854. 

Upon  paying  off  a  mortgage,  the  bill  of  the  mortgagees'  solicitor,  though  objected  to, 
was  paid  in  full,  the  solicitor  undertaking  "  to  refund  "  so  much  of  "  the  mortgagees' 
law  charges  '  as  might  be  "found  to  be  in  excess  of  what  they  were  entitled  to 
receive."  Held,  that  the  Court  would  enforce  the  undertaking,  upon  petition,  by 
ordering  a  taxation,  and  that  it  was  to  be  as  between  the  mortgagor  and 
mortgagees. 

Messrs.  Fisher  were  the  solicitors  of  some  mortgagees  who  called  in  their  money. 
On  the  7th  November  1853  they  sent  in  their  l)ill  for  the  mortgagees'  costs  relating  to 
the  transfer,  which  amounted  to  £45.  The  bill  was  objected  to,  and  the  parties 
being  unable  to  arrange  the  matter,  the  business  was  completed  on  the  16th 
November  when  the  full  amount  of  the  bill  was  paid,  upon  Messrs.  Fisher  giving  the 
following  undertaking : — 

"  Gwynne's  Trustees  and  Eacjh. 

"  We  hereby  undertake  to  refund  so  much  of  the  £45,  this  day  paid  to  us  by  Mr. 
Eagle  on  account  of  the  mortgagees'  law  charges,  as  may  be  found  to  be  in  excess  of 
what  they  are  entitled  to  receive  from  Mr.  Eagle.     Dated  the  16th  November  1853. 

"R.  Fisher." 

Mr.  Eagle  presented  this  petition  in  January  1854,  specifying  overcharges,  and 
praying  a  taxation. 

Mr.  K.  Palmer,  for  the  Petitioner.  The  mortgagor,  who  is  the  pai-ty  chargeable, 
has  a  right  to  have  this  bill  taxed.     The  right  was  reserved  by  the  memorandum 
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notwithstanding  the  payment.  Secondl}',  the  Court  has  jurisdiction  to  enforce  a 
solicitor's  personal  undertaking  (see  In  re  JFilUams,  12  Beav.  510,  516,  n.),  and  the 
taxation  must  be  as  between  the  mortgagoi'  and  mortgagee. 

Mr.  Glasse,  contra.  [184]  The  Court  has  no  jurisdiction  to  construe  a  special 
agreement  as  to  a  bill  of  costs  upon  a  petition  to  tax.  In  re  Rhodes  (8  Beav.  224) ; 
In  re  Thompson  (Ihiil.  237);  In  re  Eijre  (10  Beav.  569).  This  is  an  undertaking  to 
"  refund  "  and  not  to  submit  to  taxation  on  particular  terms ;  and  the  taxation  must 
take  place,  if  at  all,  as  between  the  solicitors  and  their  client. 

Mr.  R.  Palmer,  in  reply. 

The  Ma.stp:r  of  the  Roli..s.  My  difiBculty  arises  on  the  decisions  of  Lord 
Langdale.  If  the  agreement  were  clear  and  unambiguous  as  to  tax  as  between 
mortgagor  and  mortgagee,  I  should  order  a  taxation.     I  will  read  the  papers. 

Jan.  31.  The  Master  of  the  Rolls  [Sir  John  Romilly].  After  having  read 
the  evidence  and  considered  the  cases  cited  yesterday,  and  the  case  of  In  re  irhitcomhe 
(8  Beav.  140),  I  am  of  opinion  that  I  must  act  upon  the  undertaking  of  the  16th 
November  1853.  I  think  it  is  an  undertaking  to  return  so  much  of  the  costs  as  had 
been  paid  in  excess.  The  words  are  :  "  We  undertake  to  refund  so  much  of  the  £45, 
&c.,  as  may  be  found  to  be  in  excess  of  what  they  are  entitled  to  receive  from  Mr.  Eagle' 
— "they  "  meaning  clearly  "the  mortgagees."  As  the  parties  have  not  been  able  to 
agree  on  the  selection  of  a  proper  person,  I  am  of  opinion  that  the  Taxing  Master 
must  ascertain  what  has  been  paid  [in]  excess. 

[185]  I  propose  to  refer  it  to  the  Taxing  Master  to  tax  the  bill,  and  to  ascertain 
what  is  due  from  the  Petitioner  to  the  mortgagees  in  the  words  of  the  undertaking. 

I  am  of  opinion  that  I  must  give  eflf'ect  to  this  undertaking,  which  is  clear  and 
unandjiguous ;  and,  in  saying  that,  I  shall  not,  in  any  degi'ee,  affect  the  cases  referred 
to  yesterday.  The  only  question  here  is,  how  to  ascertain  that  which  had  been  paid 
in  excess.  It  is  clear  that  this  must  be  done,  either  by  a  person  selected  by  the 
parties  themselves  or  by  the  officer  of  the  Court. 


[185]    TuER  r.  Turner.    Jan.  26,  27,  1854. 

[For  subsequent  proceedings,  see  20  Beav.  560.] 

A  testator  gave  his  property  to  his  wife  for  life,  and  "  if  he  should  survive  her " 
[which  did  not  happen],  he  ordered  a  sale,  and  gave  the  produce  amongst  his 
sisters.  Held,  that  the  power  of  sale  and  the  gift  of  the  produce  took  efl'ect  on 
the  death  of  the  wife,  although  the  testator  did  not  survive  her. 

Richard  Bell,  by  his  will,  dated  the  17th  day  of  September  1830,  devised  as  follows  : 
— "As  touching  such  wordly  estate  wheiewith  it  hath  pleased  Almighty  God  to  bless 
me  with  in  this  life — First,  it  being  my  will  that  Barbara  Bell,  my  wife,  shall 
inherit,  enjoy  and  possess  all  my  property,  both  personal  and  private  (after  paying 
my  funeral  costs),  during  her  natural  existence,  provided  she  keeps  single  and  has 
no  iss>ie  ;  otherwise,  I  give  her  no  claim  of  my  estate  of  what  kind  or  nature  soever ; 
but  further,  should  I,  Ilkhard  Bell,  surrire  mij  u'ifc,  liarhara  Bell,  then,  after  her  and  my 
decease,  I  order  all  my  property  and  effects  to  be  sold,  and  the  money  accruing  out 
of  the  same  to  be  disposed  of  in  the  maimer  following  :  I  give  and  bequeath  unto 
my  four  sisters  or  theii'  survivors,  Mary  Bell,  Nancy  Ditchbourne,  Sarah  Tuer, 
Elizabeth  Birkctt,  all  and  the  whole  of  my  then  personal  property,  first  discharging 
all  my  just  debts  and  funeral  expenses,  to  be  shared  and  divided  equally  among  them. 
My  above-[186]-named  sister,  Marj'  Bell,  being  now  dead,  I  give  and  bequeath  unto 
Jane  Bowman  and  Sarah  Elliott,  the  two  surviving  daughters  of  Marj'  Bell,  deceased, 
shall  have  her  share  equally  divided  between  them  ;  and  should  any  other  of  the 
aforenamed  sisters  die  before  they  possess  any  of  my  property,  I  give  and  bequeath 
to  her  or  their  shares  to  be  equally  divided  to  her  or  their  issue,  in  like  manner. 
And,  lastly,  I  give  and  beciueath  unto  Thomas  Turner  and  John  Boll,  gentlemen,  to 
whom  I  constitute  and  appoint  executors  in  trust,  and  to  have  all  charges  granted  to 

R.  v.— 3* 
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them  which  are  necessary  and  reasonalile  out  of  my  estate  for  all  trouble  and 
unforeseen  expenses." 

The  testator,  on  the  following  day,  made  a  codicil  to  his  will,  which  is  as  follows  : 
-^"I  do  hereby,  under  second  consideration,  revoke  a  part  of  my  former  will,  as  far 
as  respects  my  widow  or  wife,  Barbara  Bell.  I  leave,  be(iueath  and  grant  to  Barbara 
Bell  the  sum  of  £60  per  annum  during  her  natural  life,  provided  she  keeps  my 
widow,  with  all  her  household  furniture  thereunto  her  Itelonging,  and  nothing  of  my 
or  her  household  furniture  to  be  sold  during  her  natural  existence.  And  I  leave  and 
bequeath  this  my  dwelling,  consisting  of  house,  orchard  and  garden,  to  my  wife, 
Barl)ara  Bell,  during  the  final  term  of  her  natural  being.  I  do  hereby  grant,  leave 
and  bui|uyath  to  my  four  sisters,  Mary  Bell,  Nancy  Ditchbourne,  Sarah  Tuer, 
Elizabeth  Birkett,  or  their  issue,  the  orerpliis  of  the  rents  or  jmijit  that  may  arise  out  of 
my  estate,  to  be  divided  e(jually  among  them  ;  and  should  any  of  the  above-named 
sisters  die  or  be  dead,  I  oi'der  their  issue  to  receive  the  parental  share,  to  lie  ei|ually 
divided  among  them.  And  I  do  hereby  order  my  executors  in  trust  to  fulfil  and 
transact  this  my  last  will,  to  the  utmost  power  of  the  same." 

[187]  The  testator  died  shortly  afterwards,  leaving  his  widow  surviving  him,  and 
she  died  in  18.t2.     The  question  now  arose  as  to  the  construction  of  the  will. 

Mr.  K.  Palmer  and  Mr.  Hobhouse,  for  the  Plaintiff'  (the  heir  at  law  of  one  of  the 
sisters).  The  power  of  sale  did  not  arise  except  in  the  event  of  the  testator 
surviving  his  wife  ;  there  was,  therefore,  no  power  of  sale  and  no  gift  of  the  produce, 
and  taking  the  will  alone  there  is  an  intestacy.  The  codicil  only  disposed  of  the 
surplus  rents,  and  gave  a  life-estate  only  to  the  daughters,  with  a  life  interest  by 
substitution  to  the  children. 

Mr.  Lloyd  atui  W.  H.  Clarke  supported  the  same  view  of  the  case. 

Mr.  Bagshawe  and  Mr.  Shebbeare,  rontra.  The  testator  starts  by  declaring  his 
intention  to  dispose  of  all  his  "worldly  estate."  It  is  therefore  evident  that  he 
intended  to  dispose  of  every  part  of  his  property,  and  prevent  an  intestacy. 
Although  the  gift  to  the  sisters  is,  apparently,  contingent  on  the  testator's  surviving 
his  wife,  such  was  not  really  the  testator's  intention.  In  this  class  of  cases  it  is 
considered  that  the  testator  merely  uses  these  expressions  of  apparent  contingency, 
as  descriptive  of  the  state  of  events  under  which  he  conceives  the  ulterior  gift  will 
fall  into  possession  ;  1  Jarman  on  Wills  (pp.  73.5,  736).  Thus,  expressions  apparently 
contingent  were,  in  the  following  cases,  held  not  to  prevent  a  vesting;  Bomslm's  ca.se 
(3  Co.  Rep.  19) :  "  when  the  said  Hugh  shall  come  to  his  age  of  twenty-one  years  ; " 
Pearsall  v.  Simpson  (15  Ves.  29):  to  S.  for  life,  and  after  his  decease,  "in  case  he 
.should  become  entitled  to  such  in-[188]-terest ; "  il/n.«>r// v. //iw/.swi  (2  Mer.  130):  to 
his  wife  for  life,  charged  with  an  annuity  to  E.,  and  subject  to  a  legacy  to  V.,  payable 
after  the  decease  of  E.,  in  ca.se  the  said  E.  should  happen  to  survive"  the  testator's 
wife,  H,  They  also  cited  Jarman  on  Wills  (pp.  733,  734) ;  H'ehb  v.  Ilearinq  (Cro. 
Jac.  415);  Holmes  v.  Cradock  (3  Ves.  317);  Mexulows  v.  Parry  (1  Ves.  &  B!  124); 
Pearson  v.  Lane  (17  Ves.  101). 

Mr.  Hobhouse,  in  reply. 

The  Ma.ster  of  the  Rolls  reserved  judgment. 

Jan.  27.  The  Master  of  the  Rolls  [Sir  John  Romilly].  There  is  considerable 
difficulty  in  the  construction  of  this  will,  and  I  do  not  think  the  cases  as.sist  me  much. 
I  have,  however,  come  to  the  conclusion  that  the  testator  intended  to  dispose  of  the 
whole  of  his  property.  The  whole  frame  of  the  will  shews  that  he  meant  to  dispose 
of  the  whole.  The  doubt  arises  on  these  words  :  after  having  given  an  estate  for 
life  to  his  wife,  he  proceeds,  "  but,  further,  should  I,  Richard  Bell,  survive  my  wife, 
Barbara  Bell,  then,  after  her  and  my  decease,  I  order  all  my  property  and  effects  to 
be  sold."  It  is  clear  that  this  gift  to  his  wife  could  have  no  operation  until  after  his 
own  decease;  and,  therefore,  the  words  "after  my  decease,"  was  an  idle  expression, 
and  perfectly  unneces.sary.  It  is  evident  that  he  was  no  scholar,  and  that  he  was  not 
accustomed  to  legal  language  ;  but  [189]  his  meaning  was  this  :  "  After  the  death  of 
my  wife,  if  she  survive  me,  and  after  my  death,  if  I  survive  her,  let  it  be  sold." 

It  would  be  reasonably  clear  if  I  were  allowed  to  transpose  the  words,  and  to 
read  them  thus : — "  But,  further,  after  her  decease,  and  after  my  decease,  should  I, 
Richard  Bell,  sur^ave  my  wife : "  that  is,  after  her  decease,  if  she  should  survive  me, 
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and  after  my  decease,  if  I  should  survive  her.  There  would  then,  really,  be  no 
question  about  it ;  and  though  the  will  is  very  obscure,  I  think  this  is  the  meaning 
of  it ;  and,  with  some  hesitation,  I  must  hold  such  to  be  the  meaning,  and  thus  avoid 
an  intestacy. 

The  children  of  deceased  daughters  stand  in  their  place. 

Decree. — Declare  that,  notwithstanding  the  testator  died  in  the  lifetime  of  his 
wife,  the  will  contains  an  effectual  direction  for  the  sale  of  his  property  upon  the 
decease  of  his  wife,  and  an  eflfectual  gift  of  the  monies  arising  from  the  same,  and  of 
his  personal  property,  to  the  persons  mentioned  in  his  will. 

[190]     Ward  r.  Burbury.     Feb.  20,  1854. 

A  devise  to  trustees  and  their  heirs  held  to  confer  an  estate  co-extensive  only  with 
the  trusts  they  had  to  perform. 

Devise  of  freeholds  to  trustees  "and  their  heirs,"  upon  trust  to  receive  the  rent,  and 
pay  them  to  E.  W.,  a, feme  cored,  for  her  separate  use;  and  after  her  death,  upon 
trust  to  sell  and  divide  amongst  her  children,  and,  in  default,  to  apply  the  rents 
towards  the  education  of  J.  W.,  until  he  attained  twenty-one ;  and  (continued  the 
testator)  "  when  J.  W.  shall  so  have  attained  that  age,"  I  devise  to  him  and  his 
heirs,  all  my  real  and  personal  estate.  Held,  on  the  death  of  E.  AV.  without  issue, 
that  J.  W.  took  the  legal  estate  in  fee. 

The  testator,  by  his  will,  dated  in  1831,  devised  and  bequeathed  his  freehold  and 
personal  estate  to  Pugh  and  King,  "  their  heirs,  executors.  Sec,  upon  trust  to  receive 
and  collect  the  rents  and  profits  of  his  real  and  personal  estate,  and  pay  the  same 
unto  his  sister  Elizabeth,  the  wife  of  William  Lewin,"  for  her  separate  use,  and 
without  power  of  anticipation.  He  proceeded  :  "And  I  do  further  direct  that  from 
and  immediately  after  the  decease  of  my  said  sister,  Elizabeth  Lewin,  I  give,  devise 
and  bequeath  all  my  said  real  and  personal  estate  unto  the  said  K.  Pugh  and  J.  King, 
their  heins,  executors,  administrators  and  assigns,  upon  trust  to  sell,"  &c.,  and  divide 
the  money  "  between  and  amongst  all  and  every  the  child  and  children  of  Elizabeth 
Lewin,  as  they  shall  attain  the  respective  age  or  ages  of  twenty-one  years,  or  days  of 
marriage."  The  testator  then  directed  their  receipts  to  be  good  discharges,  and 
proceeded  thus  :  "  And  I  do  hereby  further  direct  that,  in  case  my  said  sister  shall 
die  without  lawful  issue,  my  said  trustees  shall  stand  possessed  of  the  rents  and 
profits  of  my  said  real  and  personal  estate,  and  shall  pay  such  part  or  parts  thereof, 
as  the}'  may  deem  fit  and  proper,  for  the  advancement  and  education  of  John  Ward, 
until  he  shall  attain  the  age  of  twenty-one  years  ;  and  when  he,  John  Ward,  shall 
have  so  attained  that  age,  I  give,  devise  and  bequeath  all  my  said  real  and  personal 
estate  unto  the  said  John  Ward,  his  heirs  and  assigns,  for  ever." 

The  testator  died  in  1842,  and  Elizabeth  Lewin  died  in  1852,  without  ever  having 
had  issue. 

[191]  John  Ward  attained  twenty-one  in  1841.  He  sold  the  real  estate  after  the 
death  of  Elizabeth  Lewin,  and  the  question  was,  whether  the  trustees  Pugh  and  King 
ought  to  join  in  the  conveyance,  on  the  assumption  that  the  legal  estate  was  vested 
in  them. 

Mr.  Hedge,  for  the  Plaintiff,  the  vendor. 

Mr.  Bagshawe,  conlra. 

Pells  V.  Brown  (Cro.  Jac.  590) ;  Doe  d.  Tomki/ns  v.  inilan  (2  Barn.  &  Aid.  84) ; 
Doe  (I.  Cmlogan  v.  Ewart  (7  Ad.  &  E.  636) ;  2  Jarman  on  \\'ills  (p.  208) ;  were  cited. 

The  Master  of  the  Roij,s  [Sir  John  Romilly].  I  entertain  no  doubt  that  the 
legal  estate  is  not  in  the  trustee,  but  in  John  Ward.  The  case  of  Doe  d.  Player  v. 
Nieholh  (1  Barn,  it  Cr.  335)  decided,  "that  where  an  estate  is  devised  to  trustees  for 
particular  purposes,  the  legal  estate  is  vested  in  them,  so  long  as  the  execution  of  the 
trust  rei|uires  it,  and  no  longer  ;  and  therefore,  so  soon  as  the  trusts  are  satisfied,  it 
will  vest  in  the  person  beneficially  entitled  to  it."  When  the  object  for  which  the 
trust  estate  is  created  ceases,  the  trust  estate  ceases  also.     That  case  was  referred  to 
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in  Doe  d.  Cadogan  v.  Ewarl  (7  Ad.  iV-  E.  636).  The  object  of  the  tni.st  being  performed, 
the  estate  of  the  trustee  ceased.  If  there  wore  any  trusts  to  perform,  the  estate 
would  remain  in  the  trustees,  and  you  could  only  take  it  out  of  them  by  a  proper 
conveyance.  In  this  case,  the  estate  is  given  to  the  trustees  for  Mrs.  Lewin  for  life, 
for  her  separate  use,  and  afterwards  to  her  children  ;  and  upon  her  death,  without  issue, 
there  was  a  direct  devise  to  John  Ward  in  fee-simple,  when  he  attained  the  age  of 
twentv-one.  The  [192]  event  has  occurred  :  there  was  no  issue,  and  John  Ward  has 
attained  his  age  of  twenty-one  years.  I  must,  therefore,  declare  that  on  the  death  of 
Mrs.  Lewin  without  issue,  the  legal  estate  in  fee-simple  vested  in  John  Wai'd,  he 
having  then  attained  twenty-one. 

[192]     W II  iTK  ('.  Barton.     Ft//.  8,  1854. 

A.  and  B.  were  appointed  trustees,  and  A.,  B.  and  C.  executors  of  a  will.  A.  and  C. 
alone  proved.  B.,  in  his  answer,  said  he  declined  to  act  in  the  trusts ;  but  it 
appeared  that  B.  and  his  partner  were  indebted  to  the  testatrix  at  her  death,  that 
her  executor  had  lent  them  part  of  the  assets,  and  that  they  had  paid  some  of  her 
debts.  The  Court,  on  motion,  ordered  B.  to  pay  into  Court  the  balance  due  from 
him  and  his  partner,  who  was  not  a  party  to  the  suit. 

Isabella  Wigan  devised  her  real  estate  to  John  Barton  and  William  V.  Cross,  upon 
trust,  to  pay  the  i-ents  to  Alice  Barton  (wife  of  John  Barton)  for  her  life,  and  after 
her  death,  with  some  exceptions,  to  the  use  of  John  Barton  in  fee. 

She  bequeathed  her  personal  estate  to  the  same  persons,  upon  trust  for  Alice 
Barton  for  life,  with  remainder  over,  and  she  appointed  Barton,  Cross,  and  White  (the 
Plaintiff"),  executors. 

The  testatrix  died  in  1850,  and  her  will  was  proved  by  Cross  and  the  Plaintiff" 
White  alone,  power  being  reserved  to  John  Barton  to  come  in  and  prove. 

Alice  Barton  died  in  June  1852. 

The  bill  filed  by  White  alone  in  October  1853  alleged  that  Barton  "had  not  yet 
proved  the  will ;  "  that  Cross  took  upon  himself  alone  the  execution  of  the  trusts  and 
duties  of  the  will,  and  had  become  mentally  incapacitated,  and  was  living  abroad  ; 
that  Barton  declined  to  act  in  the  aforesaid  trusts. 

It  stated  that  Cross  had  placed  part  of  the  assets  in  the  hands  of  John  Barton, 
and  G.  B.,  his  partner  in  [193]  trade,  and  by  those  means  John  Barton  and  G.  B. 
now  stood  indebted  to  the  estate  of  the  testatrix  in  £4000  at  least. 

The  bill  prayed  the  administration  of  the  trusts,  the  usual  accounts,  and  the 
appointment  (if  necessary)  of  new  trustees,  in  the  place  of  John  Barton  and  Cross. 
G.  B.  was  not  made  party  to  the  suit. 

Barton,  by  his  answer,  said,  "  I  decline  to  act  in  the  aforesaid  trusts  and  duties, 
and  I  have  not  intermeddled  with  the  real  or  with  the  personal  estate  of  the  testatrix, 
save  and  except  with  such  part  of  the  said  estate  as  was,  by  the  said  will,  devised 
to  me." 

Barton  also  stated  as  follows: — "I  and  my  partner,  G.  B.,  were  indebted  to 
Isabella  Wigan  at  the  time  of  her  death,  and  now  are  indebted  to  her  estate,  on  the 
balance  of  a  joint  account  current,  in  the  sum  of  £862,  3s.  OJd.  In  the  month  of 
August  1850  the  said  William  V.  Cross  lent  me  and  the  said  G.  B.,  as  such  co-partners, 
the  sum  of  £416,  13s.  4d.  out  of  monies  belonging  to  him  and  the  Plaintifl',  as 
executors  of  the  will  of  Isabella  Wigan.  The  sum  of  £141,  8s.  6d.,  part  of  such  sum 
of  £416,  13s.  4d.,  was,  at  the  request  of  A\'illiam  Y.  Cross,  expended  by  me  and  my 
partner  in  the  liquidation  of  sundry  claims  upon  the  estate  of  Isabella  Wigan  ;  and 
(among  others)  the  sum  of  £108,  6s.  7d.  for  legacy  duty  on  the  estate  of  Betsy 
Wigan,  of  which  Isabella  AVigan  was  administratrix;  and  the  sum  of  £1,  15s.  9d., 
being  the  balances  of  residuary  duty,  payable  in  respect  of  such  estate.  We  also 
deducted  from  the  said  sum  of  £416,  13s.  4d.,  at  the  request  of  the  said  William  V. 
Cross,  the  sum  of  £8,  16s.  2d.,  which  had  been  paid  by  us  for  property  tax  on  the 
real  estate  of  Isabella  Wigan,  and  also  the  sum  of  £22,  10s.  which  was  due  to  us  for 
a  [194]  copper  coffin  for  Isabella  Wigan,  supplied  by  us  to  her  said  executors.     The 
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said  sums  of  £108,  6s.  7c].,  £\,  1.5s.  9cl.,  £8,  16s.  2d.,  and  £22,  10s.,  amounted 
together  to  the  sum  of  £141,  8s.  6d.,  which,  being  deducted  from  the  said  sum  of 
£■116,  13s.  4d.,  leaves  the  sum  of  £275,  -Is.  lOd.,  as  the  balance  due  from  us  to  the 
executors  of  Isabella  Wigan,  in  addition  to  the  sum  of  £862,  3s.  OJd.,  so  due  from  us 
to  Isabella  Wigan  at  the  time  of  her  decease.  We  paid  interest  on  the  said  sum  of 
£862,  3s.  Oid.  to  Alice  Barton  during  her  life,  she  being  entitled,  during  her  life,  to 
the  income  of  the  estate  of  the  said  I.sabella  Wigan.  The  whole  amount  now  due 
from  me  and  G.  B.,  as  such  partners,  to  the  executors  of  Isabella  Wigan,  is,  as  herein- 
before appears,  the  sum  of  £1137,  7s.  10|d.,  together  with  interest  thereon,  from  the 
death  of  Alice  Barton." 

A  motion  was  now  made,  on  the  part  of  the  Plaintiff,  that  John  Barton  might 
pay  the  £1137,  7s.  10^1.  into  Court. 

Mr.  FoUett  and  Mr.  Prendergast,  in  support  of  the  motion. 

Mr.  Karslake,  mntra.  This  motion  can  only  be  supported  by  a  clear  admission  in 
the  answer.  In  regard  to  the  Defendant's  supposed  fiduciary  character,  the  answer 
states  distinctly  that  he  declines  to  act  in  the  trusts  and  duties,  and  that  he  has  not 
intermeddled,  and  therefore  the  motion  cannot  be  supported  as  a  motion  against  an 
executor  or  trustee,  to  pay  money  into  Court. 

Next,  as  a  debtor  to  the  estate.  Barton  is  not  made  a  Defendant  in  that  character, 
but  merely  as  a  party  inter-[195]-ested  under  the  will.  The  debt  owing  from  him  is 
the  joint  debt  of  himself  and  of  his  partner,  who  is  no  party  to  the  record  ;  no  several 
proceeding  can  be  maintained  on  a  joint  liability,  and  no  order  for  payment  can  be 
made  separately  against  one  of  several  persons  jointl//  liable,  for  the  liability  being 
joint,  there  may  be  e(iuities  between  them  which  must  be  settled. 

He  cited  Johnson  v.  Ast(m  (1  Sim.  &  St.  73):  Freeman  v.  Faiiiie  (3  Mer.  39); 
J'eufhani  v.  Daw  (6  Mad.  98). 

The  M.\ster  of  tiie  Rolls  [Sir  John  Komilly].  I  think  there  is  a  sufficient 
admission  in  this  answer  that  this  money  is  part  of  the  estate  of  the  testatrix,  and 
that  it  has  been  so  dealt  with  by  the  Defendant  and  his  partner.  He  has  made  pay- 
ments in  respect  of  a  debt  which  he  and  his  partner  owed  to  the  testatrix  ;  and  he 
has  treated  this  debt  as  an  ascertained  sum  not  liable  to  the  debts  ;  he  has  paid 
interest  on  it  to  the  persons  entitled  to  receive  it  under  the  testatrix's  will,  and 
although  such  payment  was  made  to  his  wife,  it  is  the  same  as  if  it  had  been  paid  to 
any  other  jjcrson,  for  he  has  paid  it  to  the  person  entitled,  admitting  it  to  be  payalile. 
Besides  this,  he  has  received  £416,  part  of  the  estate,  and  has  paid  several  liabilities, 
viz.,  a  debt  due  and  other  liabilities  to  Government,  and  certain  monies  due  to  him 
and  his  partner.  He  has  treated  this  £416  as  part  of  the  testatrix's  property,  and 
he  has  partially  applied  it  in  payment  of  debts.  He  is  one  of  the  executors,  he  has 
never  proved,  but  he  has  never  renounced,  and  he  says  he  has  never  acted  in  the 
trusts ;  but  the  Court  must  look  at  his  actions,  and  see  to  what  character  the}'  are 
attributable.  I  think  he  has  acted  in  the  character  which  the  testatrix  had  given 
him. 

[196]  It  has  been  argued  that  he  and  his  partner  acted  as  agents  for  the  executors ; 
but  I  do  not  find  that  the  word  "  agent"  occurs  in  any  passage  in  his  answer.  In  fact, 
he  has  dealt  with  this  as  part  of  the  estate,  and  has  disposed  of  it  as  such  ;  and  I  am 
of  opinion  that  this  is  sutiicient ;  and  this  being  part  of  the  property  of  the  testatrix, 
he  must  pay  the  amount  into  Court. 

Note. — See  also  liothwell  v.  RothweU,  2  Sim.  it  St.  217  ;  Roy  v.  Gibbon,  4  Hare,  65  ; 
JiichanUon  v.  The  Bank  of  England,  4  Myl.  &  Cr.  165. 

[196]     MiRTON  ('.  M.VKKKY.     Ft'b.  8,  9,  1854. 

A  testator  devised  his  real  and  personal  estate  to  trustees,  upon  trust  to  sell  and  put 
out  one-ninth  of  the  produce  in  (Government  or  real  securities,  and  to  pay  the 
interest  to  A.  for  life,  and  afterwards  to  her  children.  By  a  codicil  he  be<iueathed 
a  leasehold  to  the  trustees,  to  hold  upon  the  same  trusts,  in  all  respects,  and  for  the 
same  persons,  and  subject  to  the  same  powers,  provisoes,  conditions  and  limitations, 
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as  the  above  one-ninth.  Held,  that  A.  was  not  entitled  to  enjoy  the  leasehold  in 
specie,  but  that  it  must  be  sold  and  invested,  for  the  benefit  of  the  parties  entitled 
in  succession. 

The  testator,  by  his  will,  dated  in  1849,  gave  the  residue  of  his  real  and  personal 
estate  to  his  three  executors  and  trustees,  upon  trust  to  sell  and  convert  into  money  ; 
and,  after  payment  of  his  debts,  to  divide  the  residue  of  the  monies  to  arise  from  the 
sale  of  his  real  and  personal  estate  into  nine  parts,  of  which  eight  should  be  of  equal 
amount,  and  one  part  less  than  the  other  eight  parts  by  the  sum  of  £1200;  "and, 
u[)on  further  trust,  to  put  and  place  out  at  interest,  in  Government  or  real  securities," 
the  last-named  part,  and  pay  the  interest,  vVc.,  to  his  daughter,  Hannah  Murton,  for 
life,  for  her  separate  use,  without  power  of  anticipation,  and  afterwards  to  her 
husband,  Charles  Murton,  for  life,  and  afterwards  for  her  children. 

The  testator,  in  February  1851,  made  a  codicil  to  his  will.  He  directed  the 
residue  of  the  monies  to  arise  [197]  from  the  .sale  of  his  real  and  personal  estate 
should  be  divided  into  nine  parts,  of  which  one  should  be  less  by  £2400  than  the 
others,  and  that  the  latter  should  be  held  by  the  trustees  for  Hannah  Murton,  her 
husband  and  children,  as  directed  Ity  his  will  concerning  the  share  thereby  given  to 
them. 

The  testator  then  bequeathed  a  leasehold  property,  purchased  by  him  in  1848,  to 
the  trustees,  to  hold  "upon  the  same  trusts,  in  all  respects,  and  for  the  benefit  of  the 
same  person  and  persons,  and  subject  to  the  same  powers,  provisoes,  conditions  and 
limitations,  as  in  and  by  my  said  will  are  expressed  and  contained,  of  and  concerning 
that  part  of  the  said  trust  monies  which  was  thereby  directed  to  be  of  less  amount 
than  the  other  eight  parts  by  the  sum  of  £1200."  He  then  provided,  that  £1200 
(the  amount  of  the  purchase-money  for  the  leasehold)  ".should  be  debited  against  the 
share  of  the  said  Hannah  Murton  and  her  family',  of  and  in  the  said  residuary  trust 
monies." 

The  testator  having  died  in  18.52,  his  daughter  claimed  to  enjoy  in  specie  the  lease- 
hold, which  was  held  for  an  unexpired  term  of  forty  years. 

Mr.  Osborne,  for  the  Plaintiff,  one  of  the  children,  contended  for  a  .sale  of  the 
leasehold  and  its  investment,  for,  otherwise,  the  parties  would  not  take  the  .same  bene- 
fit as  that  intended  by  the  will,  for  by  the  expiration  of  the  term  the  children  might 
take  nothing  in  the  leasehold. 

Mr.  C.  C.  Barber,  contra.  This  is  a  specific  bequest  of  the  leasehold  to  one  for  life, 
with  remainder  over.  The  testator  possessed  the  leasehold  at  the  date  [198]  of  his 
will,  and  the  very  object  of  the  codicil  was  to  prevent  its  sale  under  the  trusts  con- 
tained in  the  will.     If  the  leasehold  were  sold  the  codicil  would  have  no  effect. 

Pickcrim/  v.  Pickering  (2  Beav.  31  ;  4  Myl.  &  Cr.  289),  Hour  v.  Lonl  Dartwoiifli 
(7  Yes.  137  a.),  Ilinven  v.  Hinves  (3  Hare,  C09),  Chambers  v.  Chambers  (15  Sim.  183), 
Morgan  v.  Morgan  (14  Beav.  72),  Crowe  v.  Crisfonl  (17  Beav.  507),  were  cited. 
Mr.  Osborne,  in  reply. 
Mr.  Lawrence,  for  the  trustees. 
The  Master  of  the  Rolls  reserved  judgment. 

Feb.  9.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  I 
must  read  this  as  if  the  clause  in  the  will  were  repeated  over  again  in  the  codicil. 
The  leasehold  is  to  be  held  by  the  trustees  "  upon  the  same  trusts,  in  all  respects," 
iV-c,  as  by  the  will  are  declared  conceining  the  trust  monies  bequeathed  to  Mrs. 
Murton.  I  must,  therefore,  read  the  codicil  as  if  the  trusts  were  inserted  ;  and  it 
would  then  be,  to  sell  the  leasehold,  and  place  out  the  produce  in  Government  or  real 
securities,  and  pay  the  produce  to  Mrs.  Murton  for  life,  and  then  to  her  husband  for 
life,  and  then  to  her  children.  If  these  directions  are  to  be  followed,  I  am  of  opinion 
that  there  is  no  mode  in  which  it  can  be  done,  except  by  a  sale.  I  am  of  opinion  that 
there  is  a  trust  for  conversion  by  a  sale,  and  for  an  investment  of  the  produce  upon 
the  trusts  declared. 

[199]  The  difficulty  has  ari.sen  from  the  testator's  mistake,  and  the  costs  must„ 
therefore,  be  paid  out  of  the  general  residue. 
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[199]    Me  Young's  Settlement.    Nov.  24,  25,  1853. 

A  testator  bequeathed  one-third  of  his  residue  to  his  daughter,  her  executors,  i^c,  to 
be  vested  at  twenty-one,  but  not  to  be  payable  until  twenty-five.  He  declared  it 
should  not  be  subject  to  the  control  of  any  husband,  but  should  devolve  and  be 
settled  by  deed  upon  her,  as  a  feme  sole,  and  that  the  income  should  not  be 
anticipated,  and  that  until  her  marriage,  she  should  only  be  entitled  to  receive  the 
dividends,  and  retain  the  power  to  bequeath  the  capital  by  will.  The  daughter, 
being  unmarried  :  Held,  that  she  took  absolutely,  and  was  entitled  to  payment  of 
the  fund  out  of  Court  on  attaining  twenty-one. 

In  1851  C.  C.  Young,  by  his  will,  gave  the  residue  of  his  real  and  personal  estate, 
including  the  property  comprised  in  his  marriage  settlement,  to  trustees,  upon  trust 
to  sell  and  invest  the  produce  ;  and,  "  as  to  two  equal  third  parts  thereof,  to  pay  and 
divide  the  same  between  his  two  children,  Mary  Young  and  John  Clark  Young,  share 
and  share  alike,"  their  respective  executors,  administrators  and  assigns.  He  then 
made  a  substitutional  gift  to  their  respective  issue,  in  case  either  died  in  his  lifetime, 
which  did  not  happen.  The  testator  subsequently  provided,  that  in  case  he  should 
die  in  the  minority  of  any  one  of  his  children,  or  of  any  issue  of  either  of  them,  that 
his,  her  or  their  shares  in  the  residue  should  not  be  payable  till  twenty-five,  but 
should  vest  in  him,  her  or  them,  at  twenty-one,  whether  sons  or  daughters,  or  upon 
marriage.  And  after  providing  for  maintenance  and  survivorship,  he  declared  that 
the  beneficial  interest  thereby  intended  for  his  daughter  Mary  should  be  for  her 
separate  use,  independent  of  any  husband  she  might  marry,  "  but  should  devolve,  and 
be  settled  by  deed  in  writing,  upon  her,  in  such  manner  as  if  she  was  a  feme  sole  and 
unmarried,  and  her  interest  in  the  said  interest,  dividends  and  produce,  should  only 
be  paid,  as  the  same  should  respectively  become  and  accrue  due,  and  should  not  be 
anticipated  by  any  deed  or  instrument  whatsoever;  and  that  in  the  meantime,  and 
until  his  daughter  should  be  [200]  married,  she  should  onlv  be  entitled  to  receive  and 
take  the  dividends,  interest,  and  produce  of  her  share  or  shares,  and  retain  the  power 
to  gi\e  and  bequeath  the  capital  or  principal  fund  by  her  last  will  and  testament,  and 
which  power  he  thereby  conferred  on  her. 

The  testator  died  in  1852,  and  Mary  Young  attained  twenty-one  in  1848,  and  had 
never  been  married.  Being  desirous  of  obtaining  the  fund,  she,  by  an  indenture 
dated  2Gth  October  1853,  assigned  her  one-third  of  the  testator's  residuary  estate  to 
John  Clark  Young,  upon  trust  to  pay,  assign  and  transfer  the  same  to  her,  or  such 
persons  as  she  should  appoint,  for  her  sole  and  separate  use,  i^x.,  and  after  her  decease, 
as  she  should  by  deed  or  will  appoint,  and,  in  default  of  appointment,  in  trust  for  her 
executois  and  administrators. 

The  trustees  paid  the  trust  funds  and  stock  into  Court.  A  case  of  election  arose, 
to  which,  however,  it  is  not  necessary  to  refer. 

Mary  Young  and  John  C.  Young  presented  this  petition,  praying  that  the  fund 
be  divided  into  thirds,  and  one  of  them  tran.sferred  to  John  Clark  Young  for  the 
benefit  of  Mary  Young. 

Mr.  G.  L.  Kussell,  in  support  of  the  petition.  There  is  an  absolute  vested  interest 
at  twenty-one,  and  the  subsequent  directions,  as  to  the  mode  of  enjoyment,  are 
inoperative  ;  1  Roper,  Leg.  (p.  527) ;  Josseli/n  v.  Jos$eli/n  (9  Sim.  63) ;  Saiiiulers  v. 
Vaulin-  (4  Beav.  115  ;   1  Cr.  &  P.  240). 

Mr.  Kudall,  for  the  trustees. 

[201]  The  M.vsTKK  OF  THf:  Roi.i.s  said  his  impicssion  was  that  the  fund  ought 
to  be  settled  and  remain  in  Court,  but  he  reserved  judgment. 

JVov.  25.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  must  confess  that, 
on  looking  at  this  case,  I  have  changed  my  opinion.  I  did  not  pay  sufficient  attention 
to  the  argument,  that  the  capital  is  given  to  the  lady,  absolutely,  in  the  first  instance, 
and  there  is  no  gift  over  in  any  other  part  of  the  will,  though  the  testator  directed  a 
settlement,  it  is  only  of  the  beneficial  interest  thereby  intended  for  her.  He  after- 
wards gives  her  power  to  dispose  of  the  property  by  will  ;  but  that  was  unnecessary. 
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as  she  already  had  that  power.  I  think  the  power  will  coalesce  with  her  beneficial 
interest,  and  the  result  will  be  that  she  takes  the  property  absolutely.  The  fund 
may,  therefore,  be  piid  out  of  Court. 


[202]     Ikedell  v.  Iuedell.     Feb.  8,  1854. 

A  testatrix  bequeathed  funds  standing  in  the  name  of  A.  (her  trnstee)  to  B.,  C.  and 
D.  (her  executors)  upon  certain  trusts,  and  she  directed  A.,  within  six  months 
after  her  death,  to  execute  a  deed,  declaring  that  he,  his  executors,  iVc,  would 
"  thenceforth  stand  and  be  possessed  "  of  the  funds  upon  the  trusts  declared  liy  her 
will.  Held,  that  A.  was  a  co-trustee  of  the  funds  under  the  will,  and  could  not 
safely  transfer  them  to  B.,  C.  atid  D.  without  the  sanction  of  the  Court. 

The  testatrix  expressed  herself  as  follows : — "  I  give  and  bequeath  unto  my  sons, 
James  Iredell  and  Francis  Iredell,  and  Philip  H.  Palmer,  their  executors  and 
administrators,  the  sum  of  £5280  three  per  cent,  consolidated  Baid<  annuities,  which 
has  been  purchased  by  me,  and  now  stands  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  in  the  name  of  myself  and  my  said  son  James  S.  Iredell, 
Philip  H.  Palmer,  and  my  son  Lestock  W.  Iredell,"  and  certain  other  funds  similarly 
situated,  upon  the  trusts  therein  declared  for  certain  members  of  her  family. 

And  she  declared  that  if  Lestock  W.  Iredell  should  not,  in  her  lifetime,  have 
executed  declarations  of  trust,  at  her  request,  of  the  several  sums  of  stock  so  standing 
in  his  name,  and  should  not,  within  six  calendar  months  after  her  decease,  &c., 
"execute  and  deliver  to  the  executors  of  her  said  will,"  a  deed,  "declaring  that  he, 
Lestock  W.  Iredell,  his  executors,  administrators  and  assigns,  would  thrnrcfoiih  stand 
and  he  possessed  of  the  same  several  sums  of  stock  respectively,  and  the  dividends," 
Ac,  "  upon  the  trusts  and  for  the  purposes  expressed  and  declared  by  that  her  will, 
of  and  concerning  such  sums  of  stock  respectively,  and  the  dividends,"  iVrc,  "and  so 
as,  so  far  as  her  said  son,  his  executors,  administrators  and  assigns,  should  or  might 
be  concerned,  to  give  full  effect  to  the  same  respective  trusts  and  purposes,"  then  she 
revoked  the  bequest  thereinbefore  contained  in  his  favour.  She  appointed  James 
[203]  S.  Iredell,  Francis  M.  Iredell  and  Philip  Palmer,  executors. 

The  testatrix  died  in  1853,  and  Lestock  W.  Iredell,  having  executed  the  deed 
required,  filed  this  bill,  to  have  the  rights  declared  and  the  trusts  executed ;  and  in 
regard  to  the  costs,  a  question  arose,  whether  the  Plaintiff  ought  not  to  have  transferred 
the  funds,  without  suit,  into  the  names  of  the  executors. 

Mr.  Lloyd  and  Mr.  Shapter,  for  the  Plaintiff.  The  Plaintiff  was  directed  "  thence- 
forth to  .stand  and  be  possessed  "  of  the  stock  "  upon  the  trusts  "  by  the  will  expressed. 
He  was,  therefore,  a  trustee  thereof,  and  could  not  have  properly  transferred  it  to  the 
executors  alone. 

Mr.  R.  Palmer  and  Mr.  Joliffe,  contiii.  The  Plaintiff  was  to  hold  the  fund  on  trust 
for  the  executors,  to  whom  it  was  bequeathed,  and  who  were  then  to  hold  it  as  trustees 
for  the  testatrix's  family.  There  is  no  excuse  for  the  Plaintiff's  not  obeying  the 
directions  of  the  will,  which  would  have  rendered  this  suit  unnecessary,  and  have 
made  him  an  improper  party. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  Plaintiff  and  his  executors 
are  directed  "  thenceforth  to  stand  and  be  possessed  "  of  these  funds,  upon  the  trusts 
declared  by  the  will.  There  is  no  direction  to  transfer  the  fund  unto  the  names  of 
the  executors  and  his  own  name.  He  was,  therefore,  bounrl  to  see  that  all  the  trusts 
were  performed  ;  and  how  could  he  do  it  without  being  a  trustee  1  He  had  a  right 
to  be  relieved  from  his  trust ;  and,  at  all  events,  there  was  so  serious  a  doubt,  that 
no  one  would  have  advised  him  [204]  to  act  without  the  sanction  of  the  Court.  The 
provision,  that  "  thenceforth  he  and  his  executors  were  to  be  possessed  upon  the 
trusts  "  declared  by  the  testatrix's  will,  means  all  the  trusts  of  that  fund  ;  and  I  am 
of  opinion  that  he  was  made  a  trustee  together  with  the  three  executors,  and  he  could 
not  have  safely  acted  without  coming  to  the  Court. 
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[204]    Armstrong  y.  Buckland.    Feb.  10,  11,  1854. 

A  testator  resided  in  Camperdown  House,  and  had  eleven  houses  in  Camperdown 
Place,  and  three  in  the  rear,  in  Ship  Kow,  all  being  leasehold.  He  bequeathed  his 
leasehold  estates  situate  Camperdown  House,  Camperdown  Place,  to  his  wife,  for 
life.  After  her  death,  he  bequeathed  another  leasehold  to  A.,  and  the  other  lease- 
holds, viz.,  fourteen  houses,  Camperdown,  to  B.  Held,  that  the  fifteen  houses 
passed  to  B. 

The  testator  had  a  house  and  premises,  called  Camperdown  House,  in  which  he 
resided,  and  he  had  in  the  immediate  neighbourhood  eleven  leasehold  houses,  in 
Camperdown  Place,  and  three  leasehold  houses  in  the  rear  thereof,  in  Ship  and 
Mermaid  Kow. 

By  his  will  he  bequeathed  to  his  wife,  for  life,  all  his  "  leasehold  estates  situate 
Camperdown  House,  Camperdown  Place,"  and  other  property. 

After  the  death  of  his  wife,  he  bequeathed  to  his  niece,  Sarah  Payten,  a  certain 
other  leasehold  which  he  described,  and  he  proceeded  :  "  The  other  leaseholds,  \-iz., 
fourteen  houses,  Camperdown,"  &c.,  &c.,  I  give  and  bequeath  as  follows  :  viz.,  to 
Sarah  Day  Payten,  Margaret  Payten  and  others. 

The  Master  had  found  that  the  whole  of  the  above  property,  viz.,  the  fifteen 
houses,  were  comprised  in  the  description,  "  the  other  leaseholds,  viz.,  fourteen  houses, 
Camperdown,"  itc,  iV;c. 

The  next  of  kin,  who  were  not  parties,  disputed  this,  [205]  and  insisted  that 
Camperdown  House  was  not  comprised,  and  that  fourteen  houses  consisted  of  the 
eleven  in  Camperdown  Place  and  the  three  in  the  rear.  The  Court  proposed  that 
the  next  of  kin  should  be  heard  in  this  suit,  provided  they  would  consent  to  be  bound 
by  the  Master's  report.  This  they  declined,  and  the  argument  proceeded  in  their 
absence. 

Mr.  Bagshawe  and  Mr.  Southgate,  for  the  Plaintiffs,  the  legatees. 

Mr.  K.  Palmer  and  Mr.  Leach,  for  the  executors. 

Cainbriilge  v.  lions  (8  Ves.  12)  was  cited. 

The  MA^sTER  of  the  Rolls  reserved  judgment. 

Feb.  11.  The  Ma.stek  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that, 
according  to  the  construction  of  the  will,  the  fifteen  leaseholds  passed  to  the  specific 
legatees.  The  Master's  report  finds  that  the  whole  are  included  in  the  specific 
bequest ;  but  I  have  considered  this  case  as  if  the  report  had  left  the  matter  open  ; 
and  I  think  that  all  the  fifteen  houses  at  Camperdown  were  included  in  the  residuary 
gift.     Take  a  declaration  to  that  efTect. 


[206]     ■\Vilbraham  11.  Livesey.     Feb.  10,  U,  18.54. 
[S.  C.  2  W.  R.  281.] 

The  purchaser  of  property  has  notice  of  the  interests  of  a  tenant  in  possession,  and 
the  purchaser  of  leaseholds  has  notice  of  what  it  is  he  purports  to  buy,  and  that  he 
must  be  bound  by  all  the  covenants  in  the  lease  ;  but  one  who  contracts  for  a  lease 
from  a  party,  with  knowledge  that  he  holds  under  a  leasehold  title,  has  notice  of 
ordinary  but  not  of  unusual  covenants  in  the  original  lease. 

Covenants  in  restraint  of  trade  in  a  trading  locality  are  not  considered  usual  covenants. 

The  Defendant  agreed  with  the  Plaintifi'  to  take  a  house  in  the  Strand,  to  be  used  for 
the  business  of  printing.  Nothing  was  said  as  to  covenants.  The  Plaintiff  was  a 
lessee  under  a  lease  containing  covenants  against  "obnoxious  trades,"  and  the 
Defendant  was  told  that  the  premises  were  leasehold.  A  reference  as  to  title  was 
directed,  having  regard  to  the  covenants  in  the  lease  and  the  purposes  for  which 
the  premises  were  taken. 


82  WILBRAHAM    V.    LIVESEY  18  BEAV.  20T. 

The  Defendant  agreed  to  take  premises,  situated  in  the  Strand,  from  the  Plaintiff, 
for  a  temi  of  five  yeiirs,  at  the  yearly  rent  of  £150. 

The  agreement  contained  no  stipulation  as  to  covenants  ;  but  the  Defendant,  before 
it  was  entered  into,  knew,  that  the  IMaintifT  was  only  lessee  of  the  premises,  and  the 
Plaintiff's  solicitor  told  the  Defendant  that,  "  the  term  being  for  five  years,  an  under- 
lease would  be  necessary." 

The  Plaintiff',  on  the  othci'  hand,  was  informed  by  the  Defendant  that  he  intended 
the  premises  for  printing  and  publishing  a  newspaper;  and,  according  to  the  Defendant's 
evidence,  on  hi.s  remarking  to  the  Plaintiff  that  the  cellar  would  make  very  good  wine- 
vaults,  and  might  be  let  off'  for  that  purpose,  or  it  would  do  to  erect  a  printing-machine 
or  steam-engine,  in  the  event  of  his  "  machining  "  the  newspaper,  the  Plaintiti'  replied, 
it  would  do  for  either,  and,  if  wanted  for  the  latter  purpose,  a  furnace-chimney  was 
already  there. 

On  the  subject  of  alterations,  the  Plaintiff  stated  that  he  had  informed  the 
Defendant  that  he  held  the  premises  on  lease,  and  that  he  would  have  no  objection 
to  any  alterations  required  for  the  convenience  of  the  business,  "  provided  they  were 
not  inconsistent  with  his  [207]  lease  ; "  but  the  Defendant  denied  that  any  such 
observation  was  ever  made,  or  that  he  knew  that  there  was  a  lease  at  all,  till  he  was 
afterwards  told  so  by  the  Plaintiff's  solicitor,  except  that  he  understood  that  the  trade 
of  an  optician  (which  was  not  the  fact)  was  not  to  be  carried  on  there. 

The  Plaintifl'  having  prepared  an  under-lease,  containing  a  covenant  against 
"obnoxious  trades,"  in  accordance  with  that  in  the  original  lease  untler  which  the 
Plaintiff  held  the  premises,  the  Defendant  refused  to  execute  it,  contending  that  he 
was  only  bound  to  take  a  lease  containing  "usual  covenants."  The  Plaintifl'  filed  a 
bill  for  specific  perfoi'mance,  and  the  cause  now  came  on  to  be  heard. 

Mr.  Roupell  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff.  The  Defendant  had  distinct 
notice  that  the  Plaintiff  himself  was  a  mere  lessee ;  he  therefore  had  constructive 
notice  of  the  original  lease,  and  of  the  covenants  contained  in  it,  and  that  the  Plaintiff 
coulfl  only  grant  an  under-lease,  similar  in  terms  and  restrictions  to  the  lease  under 
which  he  himself  held  the  property  ;  Jl'aUer  v.  Maunde  (1  Jac.  &  AV.  181) ;  Hall  v. 
Smith  (14  Ves.  426) ;  Cosser  v.  Collrngt'  (3  Myl.  &  K.  283) ;  Flight  v.  Bartm  (3  Myl.  & 
K.  282);  Martin  v.  Cotter  (3  Jon.  &  Lat.  496);  Eiirc  v.  Dolphin  (2  Ball.  &  B.  301). 
Covenants  in  restraint  of  trade  are  construed  strictly,  and  neither  the  use  of  the 
premises  as  a  printing  office,  with  its  necessary  machinery,  nor  the  conversion  of  a 
wine-cellar  into  wine-vaults,  would  be  a  breach  of  the  covenant  against  "  obnoxious 
trades;"  Tai/lm-  v.  Stibbcrt  (2  Ves.  jun.  437);  Simons  v.  Farren  (1  Bing.  N.  S.  126); 
Jones  V.  Thome  (1  Barn.  &  Cr.  715). 

[208]  Mr.  E.  Palmer  and  Mr.  J.  V.  Prior,  for  the  Defendant,  contended  that,  as 
the  agreement  was  silent  as  to  covenants,  the  Defendant  was  only  bound  to  take  a 
lease  with  usual,  and  not  with  restrictive  covenants,  which  materially  lessened  the 
value  of  the  premises.  That,  even  though  it  should  be  held,  that  a  party  contracting 
for  a  sub-lease  has  notice  of  all  the  covenants  in  the  original  lease,  and  therefore  bound 
by  them,  yet  that  where  the  intended  lessees  informed  the  grantor  that  he  intended 
to  carry  on  a  particular  business,  which  is,  in  fact,  prohibited  by  the  terms  of  the 
original  lease,  and  the  grantor  is  silent  as  to  its  being  contrary  to  the  terms  of  the 
original  lease,  .such  unfair  concealment  disaliled  the  lessor  from  having  a  decree  for 
specific  performance.  They  also  argued  that  the  oonversion  into  wine-vaults,  and 
the  user  of  a  steam-engine,  was  contrary  to  the  covenant,  and  that  the  Plaintifl"  had 
misrepresented  the  value  of  the  premises,  as  well  as  the  restriction  as  to  trades 
contained  in  the  lease,  which  he  had  represented  as  being  confined  to  the  trade  of  an 
optician. 

The  cases  cited,  they  said,  arose  as  between  vendor  and  purchaser,  except  C'osser 
V.  Collinjie,  which  was  not  decided  on  the  geneial  principle,  but  on  the  particular 
circumstances,  viz.,  the  opportunity  given  to  examine  the  lease,  and  a  waiver  of 
objections  by  taking  possession.  Notice  of  the  rights  of  a  tenant  in  possession,  which 
may  be  ascertained  on  inquiry,  are  different  from  the  notice  of  a  vendor  or  lessor's 
title,  which  is  never  made  known  until  after  the  contract,  when,  for  the  first  time,  he 
deduces  his  title.  A  contract  to  grant  an  ordinary  lease  is  virtually  a  representation 
that  the  party  can  grant  such  a  lease,  and  it  was  the  duty  of  the  Plaintifl',  if  any 
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doubt  existed  as  to  the  Defendant's  being  able  to  erect  a  steam-engine  on  the  premises, 
to  state  it. 

[209]  Mr.  W.  W.  Cooper,  in  reply.  Smith  v.  Capron  (7  Hare,  191),  and  Baih'i/  v. 
Itkhankon  (9  Hare,  7.34),  were  also  cited. 

The  Ma.ster  of  the  RoLf..s  [Sir  John  Romilly].  I  am  of  opinion  I  must  make 
a  decree  very  similar  to  that  which  I  suggested  on  the  former  occasion. 

The  doctrine  of  notice  may  appear  to  be  somewhat  confused,  but  I  do  not  think 
it  will  be  found  to  be  so,  if  the  reported  cases  be  carefully  examined,  and  the 
dicta  regarded  with  reference  to  the  subject-matter.  If  a  contract  be  entered  into 
to  purchase  an  estate  which  is  in  the  possession  of  a  tenant,  who  holds  at  the  time 
under  a  lease,  the  purchaser  has  notice  of  the  lease,  and  of  all  the  covenants  contained 
in  it  {Daniels  v.  Darixan,  16  Ves.  249  ;  Dart.  254  (2d  ed.) )  ;  so  there  is  no  question 
but  that  if  a  man  contracts  to  purchase  a  lease  from  another,  for  a  certain  sum, 
he  has  notice  of  what  it  is  which  he  purports  to  buy,  and  that  he  must  be  bound 
by  all  the  covenants  in  the  lease.  But  when  a  person  simply  contracts  to  take  a 
lease,  he  naturally  assumes  that  the  person  who  proposes  to  grant  a  lease  has  really 
the  power  to  do  so.  That  is  all  that  is  to  be  assumed  in  the  first  instance.  If  he 
knows  that  he  is  a  lessee,  he  knows  that  he  holds  under  some  lease,  and  has  notice 
of  such  covenants  as  are  usual  in  leases  of  property  of  that  description.  I  know 
no  case  in  which  it  has  been  held,  and  I  consider  it  contrary  to  law  and  practice 
to  hold,  that  he  has  notice  of  peculiar  and  unusual  covenants  in  the  original  lease, 
which  may  make  it  irapos.sible  for  him  to  take  an  undei-lease.  In  this  case,  though 
there  is  distinct  notice  that  the  Plaintiff'  was  lessee,  there  was  no  notice  except  of 
ordinary  and  usual  covenants,  and  covenants  in  restraint  of  [210]  trade  are  not  usual 
covenants,  although  in  some  localities  they  are  common.  The  case  might  be  varied 
by  the  particular  situation  of  the  property,  as,  if  a  house  were  situate  in  Grosvenor 
Square,  I  do  not  say  that  a  covenant  against  converting  the  house  into  a  shop  would 
be  unusual  ;  but  it  cannot  be  said  that  a  covenant  in  restraint  of  trade,  in  a  situation 
where  trade  is  usually  carried  on,  is  an  usual  and  ordinary  covenant. 

As  to  the  conversations  alleged  in  the  evidence,  I  could  not  come  to  a  conclusion 
on  the  subject;  but  if  the  parties  wish  it,  I  will  direct  an  inquiry,  and  examine 
the  Plaintitt'  and  Defendant,  vird  voce  ;  if  not,  I  shall  direct  an  inquiry  whether  a 
good  title  can  be  shewn  with  reference  to  the  covenants,  and  the  purpose  for  which 
the  premises  were  taken. 

I  express  no  opinion  whether  the  use  of  the  steam-engine  would  be  a  violation  of 
the  covenant  or  not ;  but,  assuming  it  to  be  so,  the  consent  of  the  landlord,  as 
suggested,  would  remove  the  difficulty  and  avoid  any  question. 

I  do  not  mean  to  say  that  the  Court  would  compel  a  lessee  to  take  a  lease  which 
might  reasonably  give  rise  to  a  lawsuit,  even  if  the  Court  might  think  it  probable, 
that  it  would  ultimately  be  decided  in  his  favour.  It  is  like  the  case  of  a  doubtful 
title  ;  if  a  reasonable  doubt  exist,  which  renders  it  prol)able  that  a  contest  on  the 
title  will  ai'ise  on  a  future  occasion,  the  Court  will  not  compel  a  purchaser  to  take  it. 
I  shall  direc-t  the  inquiry  in  the  terms  I  have  stated,  unless  the  parties  wish  to  enter 
into  further  evidence  as  to  the  alleged  conversations. 

[211]     MoKKATT  r.  BURNIE.     Dec.  1,  1853. 

[S.  C.  23  L.  J.  Ch.  591  ;  18  Jur.  32 ;  2  W.  R.  83.     For  previous  proceedings, 

see  16  Beav.  298.] 

A  bequest  of  the  interest  of  the  residue  to  the  use  of  "A.  and  his  wife  for  their 
lives,"  with  remainder  over;  Held,  that  the  wife,  who  survived  her  husband,  was 
entitled  for  her  life. 

Under  a  gift  to  one  for  life,  with  remainder  "  to  my  grandchildren  ;  "  Held,  that  the 
bequest  was  not  limited  to  grandchildren  to  whom  legacies  had  previously  been 
given  noiiiiiuititn,  but  that  all  the  grandchildren  who  came  into  (w  prior  to  the 
period  of  distribution  were  entitled. 

The  testator  expressed  himself  as  follows  : — "  The  remainder  of  my  property  of 
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whatever  it  may  consist,  such  money  as  arises  from  it  to  be  invested  in  the  piiUlic 
funds,  the  interest  to  bo  appropriated  to  the  use  of  my  son  \Vm.  Moffatt  and  his  wife 
Jane  for  tln'ir  tiffs,  with  renuiimler  to  my  grandchildren  in  etpial  proportions." 

The  testator  died  in  1822  ;  his  son  \Vm.  Moflatt  died  in  1851,  but  his  wife  was 
still  living,  ami  she  claimed  to  be  entitled  to  the  fund  for  her  life.  On  tliu  other 
hand,  the  grandchildren  insisted  that  the  life  interest  only  endured  during  the  joint 
lives  of  \\'illiam  Moti'att  and  wife,  and  that  it  ceased  on  his  death. 

Mr.  Willcock  and  Mr.  C.  Hall,  for  the  widow:  the  bequest  is  "to  the  use"  of 
both,  viz.,  of  the  testator's  son  and  his  wife,  and  therefore  these  words  can  only  bo 
satisfied  by  both  enjoying  it. 

2.  The  testator  must  have  intended  to  make  a  lasting  provision  for  his  son,  but 
if  this  be  held  to  be  a  gift  during  their  joint  lives  oidy,  and  the  wife  had  died  before 
the  testator,  the  son  would  take  nothing ;  and  if  she  predeceased  her  husband  after 
the  testator's  death,  hi.s  interest  would  cease,  and  he  might  i)e  left  to  starve,  while 
the  property  passed  over  to  grandchildren. 

3.  It  is  given  "for  their  lives,"  that  is,  for  the  lives  of  [212]  the  two  persons.  If 
this  be  construed  to  be  a  gift  for  their  joint  lives,  it  would  piactically  endure  for  one 
life  only,  instead  of  for  both.  If  to  the  expression  "  for  their  lives  "  the  testator  had 
added  "and  of  the  survivor  of  them,"  the  latter  words  would  be  mere  surplusage; 
Co.  Lit.  (p.  191  a.,  19th  edition,  note  1). 

4.  Consistently  with  the  authorities,  this  can  only  be  held  to  be  a  gift  for  their 
joint  lives  and  for  the  life  of  the  survivor;  M'Dirmott  v.  JFallace  (5  Beav.  142); 
Tmmlci/  v.  Bolton  (1  Myl.  &  K.  148);  The  Attorneii-General  v.  Burnie  (3  Y.  &  Jer. 
531) ;  'Smith  v.  Oalr^  (14  Sim.  122) ;  Doe  d.  Fircxtone  v.  Parratt  (5  Term  Rep.  652) ; 
Watkins  on  Conveyancing  (p.  156);  Houston  v.  Hughes  (5  Russ.  116);  Hudson  v. 
Hudson  (Ca.  temp.  Talbot,  127).  It  is  true  that  the  husband  and  wife  cannot  take 
as  joint-tenants,  they  being,  in  law,  but  one  person,  but  thej'  take  by  entireties,  and 
on  the  death  of  the  husband  the  entirety  belongs  to  the  wife  (and  see  2  Preston  on 
Abst.  41) ;  Doe  d.  Dormer  v.  JFUson  (4  B.  &  Aid.  303) ;  Hatton  v.  Finch  (4  Beav.  186). 

Mr.  Cotton  and  Mr.  Roupell,  for  other  children. 

Mr.  Leach,  contra.  This  bequest  terminated  on  the  death  of  Wm.  Moffatt.  A 
gift  "  for  their  lives  "  is  for  so  long  only  as  the  two  lives  endure,  and  it  ceases  bj*  the 
death  of  either  of  the  «'.</»!  que  vies.  The  husband  and  wife  take  as  one  person.  In  re 
JFi/lde  (2  De  G.  M.  &  G.  724)  ;  and  the  taking  by  entireties  does  not  extend  the 
estate,  either  by  implication.  Brown  v.  CJark  (3  Ves.  166)  ;  or  liy  conjecture,  Crook  v. 
Le  J 'amies  (9  Ves.  204  ;  and  see  G-rant  v.  IFinhoU,  V.-C.  K.  17  Jan.  1854). 

[213]  Mr.  Lloyd,  in  the  same  interest. 

Mr.  Glasse,  for  other  parties. 

The  Master  oy  the  Rolls  [Sir  John  Romilly].  On  the  construction  of  this 
clause  of  the  will,  I  think  the  meaning  of  the  testator  reasonably  clear. 

If  the  residuary  gift  had  been  to  Wm.  Moffatt  and  a  stranger  "for  their  lives," 
no  one  would  doubt  that  it  would  be  a  joint-tenancy,  in  which  case  the  survivor 
would  take  it.  It  is,  however,  given  to  "  William  Moffatt  and  his  wife  ; "  and  as,  by 
law,  they  cannot  take  as  joint-tenants,  the  question  is,  what  the  testator  meant  when 
he  gives  it  to  Wm.  Moffatt  and  his  wife  for  their  lives.  He  meant  it  to  endure 
"during  their  lives,"  and  he  intended  that  the  wife  should  have  some  intei'cst  in  the 
gift,  for  otherwise  he  would  not  have  mentioned  her  name  as  one  of  the  objects  of 
his  bounty.  Again,  if  he  intended  his  son  to  enjoy  it  merely  during  the  coverture, 
nothing  could  have  been  easier  than  for  him  to  have  expressed  it.  The  legatees  are 
Wm.  Moffatt  and  Jane  his  wife.  What  estate  are  they  to  take  ?  Why,  they  are  to 
take  it  "  for  their  lives  ; "  and  yet  I  am  asked  to  construe  this  as  a  gift,  which  is 
merely  to  endure  during  the  existing  coverture.  I  look  at  this  bequest  as  if  it  had 
been  given  to  A.  B.  during  the  lives  of  Wm.  Moffatt  and  his  wife,  in  which  ease  the 
duration  of  the  interest  would  clearly  be  measured  by  the  joint  and  several  lives  of 
these  two  persons. 

It  is  true  that,  practically,  the  wife  could  take  no  interest  during  the  life  of  the 
husband,  but  I  cannot  come  to  the  conclusion  that  the  testator  intended,  that  if  Mrs. 
Moffatt  had  died  the  day  after  the  tes-[214]-tator's  death  and  Wm.  Moffatt  had 
survived  her  for  a  considerable  period,  he  was  to  be  left  entirely  unprovided  for ;  or 
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that  if  he  had  married  again,  his  children  by  the  second  marriage  were  all  to  be 
excluded  from  participating  in  the  bounty  of  the  testator  in  favour  of  his  grand- 
children. 

The  testator  must  be  supposed  to  have  been  cognizant  of  the  rule  of  law,  that  the 
husband  cannot  take  in  joint-tenancy  with  his  wife  ;  and  it  appeal's  to  me  that  the 
natural  construction  of  this  bequest  is,  that  the}'  take  for  their  joint  lives  and  the 
life  of  the  survivor,  and  I  must  hold  this  to  be  the  real  and  true  meaning. 

Another  point  argued  was  this  : — The  testator  had  bequeathed  pecuniary  legacies 
to  twelve  or  more  grandchildren  nominatim  (the  will  is  set  out  at  length  in  3  Younge 
&  J.  532),  and  it  was  contended  that  the  gift  after  the  life-estate  to  Wra.  Moflfatt  and 
wife,  viz.,  "  with  remainder  to  my  grandchildren,"  must  include  only  those  previously 
named,  and  that  the  gift  read  "  with  remainder  to  my  said  grandchildren." 

The  Master  of  the  Roli-s  however  held,  that  all  the  grandchildren  who  came 
into  <'.s>e  before  the  period  of  distribution  wore  entitled.  He  said  that  he  could  not 
introduce  the  word  ".said"  into  the  will,  and  that  the  duty  of  the  Court  was  to 
construe  the  words  to  be  found  in  the  will  itself  and  not  to  introduce  other  expressions 
into  the  instrument. 


[215]     Hart  r.  Trxbe.(I)    Feb.  20,  21,  1854. 

[S.  C.  23  L.  J.  Ch.  462  ;  2  W.  R.  289.     For  subsequent  proceedings,  see  19  Beav.  U9. 
See  Curnick  v.  Tucker,  1874,  L.  R.  17  Eq.  323.] 

A  bequest  by  a  testator  of  £100  to  his  wife,  "for  her  present  expenses  of  herself  and 
the  childi-en  :  "   Held,  to  be  an  absolute  gift  to  the  wife. 

The  testator  gave  his  wife  £4000  "  to  be  used  for  her  own  and  the  children's  benefit, 
as  she  shall  in  her  judgment  and  conscience  think  fit,  being  convinced  that  it  will 
be  disposed  of  conscientiously  and  properly  Ijy  her,  for  the  purposes  mentioned  ;  at 
the  same  time  recommending  her  not  to  diminish  the  principal,  but  to  vest  it  in 
(TDvernment  or  freehold  securities."  Held,  that  this  was  a  gift  to  the  wife  for  life, 
to  be  employed  in  such  manner  as  she  should  think  fit,  for  the  benefit  of  herself 
and  the  children,  she  fairly  and  honestly  exeicising  that  discretion  ;  and  that, 
subject  to  such  life-estate,  the  children  took  an  interest  in  the  capital. 

The  testator,  by  the  fourth  codicil  to  his  will,  bequeathed  to  his  wife  the  sum  of 
£1000  for  the  benefit  of  herself  and  their  child  Emily,  and  also  the  sum  of  £500  for 
the  use  and  benefit  of  "  the  dear  boy  Frederick,"  to  be  used  as  she  should  think  fit ; 
and  constituted  her  guardian  of  both  the  childi'cn.  He  then  proceeded  as  follows  : — 
"  I  also  reipiest  my  sister  to  give  her,  the  .said  Maria,  my  wife,  the  sum  of  £100  out 
of  any  money  which  may  be  in  the  house,  or  at  my  banker's  at  the  time  of  my 
decease, /o;'  her  jirenent  expenses  of  lierself  am!  the  eJiililren." 

By  the  fifth  codicil  he  bequeathed  to  his  wife  £4000,  Sec,  "  to  he  useil  far  Iter  own 
untl  the  chili/ren's  benefit,  as  she  shall  in  her  judgment  and  conscience  think  fit,  being 
convinced  that  it  will  be  disposed  of  conscientiously  and  properly  by  her,  for  the 
purposes  mentioned  ;  at  the  same  time  recommending  her  not  to  diminish  the  prin- 
cipal, but  to  vest  it  in  Government  or  freehold  securities.  " 

Frederick  (who  was  not  the  child  of  the  widow)  was  taken  out  of  the  widow's 
custody  by  some  of  his  relations  soon  after  the  testator's  death. 

The  question  now  raised  for  the  consideration  of  the  [216]  Court  was,  what 
interest  the  children,  Emily  and  Frederick,  took  in  the  two  sums  of  £100  and  £4000 
bequeathed  to  the  wife  by  the  fourth  and  fifth  codicils  respectively  ! 

Mr.  Koupell  and  Mr.  T.  E.  Lloyd,  for  Frederick,  contende<l  that  he  was  entitled 
to  one-third  of  the  legacy  of  £10(l,  and  also  to  one-thinl  of  the  income  of  the  other 
legacy  of  £100(1,  during  the  life  of  the  widow,  and  after  her  decease  to  one-third  of 
the  i)rincipal.     They  cited  Crockett  v.  Crockett  (1  Hare,  451  ;  5  Hare,  326  ;  2  Ph.  553) ; 

(1)  See  16  Beav.  510,  where  the  names  are  inaccurately  printed. 
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Cmolli/  V.  Fanell  (8  Beav.  347) ;  liaihs  v.  IFard  (1  Hare,  445);  Cross  v.  Kennington 
(11  Beav.  S9):   U'ahlnm  v.  Frances  (10  Hare,  App.  X.). 

TiiK  Mastkk  ok  the  Rolls  [Sir  John  Kornilly].  With  respect  to  the  first  legacy 
of  £1U0,  I  entertaiirno  doubt.  It  \va.s  intended  by  the  testator  to  be  paid  to  the 
widow,  immediately  upon  his  death,  anil  for  her  current  expense.?.  That  being  so,  I 
think  that  it  was  a  proper  payment  to  be  made  ;  and  the  Court  will  not  inquire  into 
the  mode  in  which  she  has  administered  that  money,  provided  the  infants  have  really 
been  supported,  which  it  is  not  disputed  they  have  been.  If  one  was  taken  away  a 
few  days  after  the  death  of  the  testator,  or  at  any  subsequent  time,  1  think  the  Court 
cannot  inquire  whether  more  or  less  was  expended  on  him,  or  make  her  refund.  I 
think  she  was  entitled  to  receive  that  £100,  and  that  I  cannot  now  take  it  away  from 
her.     On  the  second  legacy  I  wish  to  hear  the  other  side. 

Mr.  \i.  Palmer  and  Mr.  Giftard,  for  the  widow,  contended  that  she  was  entitled 
to  the  income  of  the  [217]  £4000  absolutely  for  life,  with  a  power  of  disposition  over 
the  capital  after  her  death  :  that  the  object  of  the  testator  was  to  provide  an  estab- 
lishment, the, benefit  of  which  the  children  might  partake  of,  with  a  discretionary 
power,  which,  when  fairly  exercised,  could  not  be  controlled,  and  with  a  power  of 
disposing  of  the  fund  as  she  thought  fit.  That  it  would  be  contrary  to  the  plain 
intention  to  divide  the  fund,  the  widow  having  offered  to  maintain  the  child 
Frederick,  and  having  always  been  willing  to  perform  her  duties.  They  cited 
Crochti  V.  CrocMt  (2  Phill.  553  ;  1  Hare,  451  ;  5  Hare,  326)  ;  Garden  v.  Ful/ewi/ 
(2  Eden,  323);  J'aughan  v.  Marquis  of  Headforf  (10  Sim.  639);  Froggatt  v.  Jf'ardfU 
(3  De  G.  &  Sm,  685);  Jodrell  v.  Jwlrell  (14  Beav.  397);  Brwmi'  v.  Faull  (1  Sim. 
(N.  S.)  92) ;  CcmoUij  v.  Farn-ll  (8  Beav.  347),  and  Camden  v.  Benson,  cited  in  CanoUy  v. 
Farrell  (8  Beav.  350). 

Mr.  Roupell,  in  reply,  referred  to  Jenings  v.  Baili/  (17  Beav.  118) ;  JFoods  v.  JFoods 
(1  Myl.  i*v:  Cr.  401) ;  Rohinso-n  v.  Tickell  (8  Ves.  142);  Hamitwiul  v.  Neame  (1  Swanst. 
35) ;  Thorp  v.  Owen  (2  Hare,  607). 

The  M.\.stek  of  the  Rolls.  I  think  this  case  is  governed  by  Crockett  v.  Crockett, 
which  it  very  closely  resembles.  There  is  no  question  but  that  this  Court  sometimes 
will  execute  a  trust,  where  a  fund  is  originally  given  to  a  trustee,  to  be  disposed  of 
in  favour  of  certain  objects,  according  to  his  judgment  and  discretion  ;  but  as  this 
Court  cannot  exercise  any  discretion  in  the  matter,  it  performs  the  trust  by  dividing 
the  fund  equally  amongst  all  the  objects  of  the  trust.  [218]  Where,  however,  a 
discretion  is  reposed  in  a  person  by  the  testator,  the  Court  does  not  interfere  with 
that  discretion,  but  allows  it  to  be  exercised  by  that  person  ;  although  it  will  prevent 
a  capricious  and  improper  exercise  of  the  discretion. 

Now  the  words  of  the  bequest  are :  "  And  I  hereby  bequeath  to  my  beloved  wife 
Maria,  £4000,  &c.,  to  be  used  for  her  own  and  the  children's  benefit,  as  she  shall  in 
her  judgment  and  conscience  think  best,  being  convinced  that  it  will  be  disposed  of 
conscientiously  and  proper!}'  by  her  for  the  purposes  mentioned.'  There  is  the 
fullest  power  and  discretion  given  to  her  to  dispose  of  it  in  such  manner  as  she  shall 
think  fit.  It  may  be  that,  in  a  fair  exercise  of  that  discretion,  one  child  may  not  take 
anything  ;  it  may  happen  that  the  child  may  (by  reason  of  some  near  relation  having 
taken  a  fancy  to  the  child,  and  thinking  it  proper  to  educate  him  in  a  fit  and  proper 
manner)  have  everything  that  he  may  stand  in  need  of  ;  while  another  child  may 
be  in  a  weak  state  of  health,  and  reijuire  a  great  deal  of  money  to  be  laid  out  on  him. 
I  can  conceive  many  cases  in  which,  in  the  exercise  of  a  fair  judgment  and  discretion, 
under  those  circum.stances,  a  large  sum  might  be  applied  for  one  child,  and  a  very 
small,  or,  perhaps,  in  some  cases,  nothing  for  the  benefit  of  another  child.  I  am  of 
opinion  that  the  Court  will  not  control  this  discretion,  when  it  sees  that  it  is  bona  fide 
exercised.  I  am  far  from  saying  that  this  Court  would  not  compel  the  wife  duly  to 
perform  the  condition  on  which  the  gift  was  made  to  her,  if  it  found  that  one  child 
was  really  left  destitute  and  in  want,  nothing  being  applied  for  its  benefit — that  the 
objects  contemplated  by  the  testator  were  disregarded,  and  the  l>enefits  which  he 
intended  the  children  to  receive  were,  in  point  of  fact,  withheld.  No  such  case  is 
made  before  me  ;  and  [219]  if  any  such  case  should  hereafter  arise,  I  can  deal  with 
that  case  when  it  comes  before  me. 

I  am  of  opinion  that  this  is  not  the  case  of  a  trust  for  the  benefit  of  the  children, 
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to  be  accounted  for  by  the  widow  in  the  same  manner  as  if  it  had  been  given  to  her 
in  trust  for  herself  and  her  children  ;  but  that  it  is  a  discretion  of  the  nature  and 
character  I  have  described.  I  am  also  of  opinion  that,  a.s  the  testator  directs  that  the 
money  shall  be  vested  in  (Jovernment  or  freehold  securities,  and  that  she  shall  not 
<liminish  the  principal,  this,  in  substance,  is  a  gift  to  her  for  life,  to  be  employed  in 
such  a  maimer  as  she  shall  think  fit  for  the  benefit  of  herself  and  the  children,  fairly 
and  honestly  exercising  that  discretion  ;  and  that,  subject  to  that,  the  children 
take  an  interest  in  the  capital.  Accordingly,  what  I  propose  to  do  is  to  direct  that 
this  sum  shall  be  invested,  and  that  the  dividends  shall  be  paid  to  her,  from  time  to 
time,  with  liberty  to  apply  ;  and  then,  if  it  shall  turn  out  that  any  one  of  the 
children  is  really  neglected,  and  that  she  ought,  according  to  the  directions  contained 
in  the  will,  properly  to  do  something  for  the  benefit  of  that  child,  an  application  may 
be  made  to  me,  and  I  shall  know  how  to  deal  with  it.  At  all  events  there  will  be 
liberty  to  apply  during  the  life  of  the  widow,  or  after  her  death  ;  but  I  am  of  opinion, 
in  the  meantime,  that  the  interest  arising  from  the  fund  must  be  paid  to  her,  to  be 
disposed  of  by  her  as  she,  in  her  judgment  and  conscience  thinks  best  for  the  benefit 
of  herself  and  the  children. (1) 

Note.— See  also  IFebb  v.  JFook,  2  Sim.  (N.  S.)  267. 

[220]    iJe  Ransom.    Feb.  2i,  I85i. 
[See  JFard  v.  Lawsan,  1872,  L.  E.  8  Ch.  69.] 

An  agreement  to  charge  only  costs  out  of  pocket  does  not  preclude  a  taxation. 

A  solicitor,  in  1849,  agreed  to  charge  sums  out  of  pocket  only,  provided  the  client 
was  unable  to  recover  the  proper  costs  in  the  business.  A  taxation  was  ordered  of 
a  bill  for  business  in  18-53,  in  the  usual  terms,  and  without  determining  any 
question  as  to  the  agreement. 

This  was  a  petition  for  a  taxation,  presented  by  Mr.  Lyddon,  who  had  formerly 
been  a  solicitor,  })ut  had  retired  in  1844.  In  1849  the  Petitioner  employed 
Mr.  Ransom,  a  solicitor,  who  had  succeeded  him  in  business,  and  on  the  29th  of 
January  1849  Mr.  Ransom  signed  the  following  written  undertaking,  in  relation  to 
the  costs  to  be  charged  to  the  Petitioner. 

"Doe  d.  Sharlanil  v.  Roe,  Kidiard  Lyddon  and  Others. 

"  29  Jan.  1849. — Dear  Sir, — I  hereby  undertake  and  agree  to  charge  you  only  the 
diflferent  sums  of  money  paid  out  of  pocket  by  me  in  the  above  actions,  or  in  any 
other  business  in  which  I  may  be  concerned  for  you,  provided  you  are  unable  to 
recover  the  proper  costs  in  the  above  actions,  or  in  any  other  business  in  which  I  may 
be  concerned  for  you. — I  am,  &c.  "  T.  B.  Ransom. 

"  To  R.  Lyddon,  Esq." 

In  1853  the  Respondent  had  transacted  some  business  for  the  Petitioner,  for 
which,  in  December  18.")3,  he  delivered  his  bill  of  costs,  amounting  to  £112. 

The  Petitioner  insisted  that  the  Respondent  was  only  entitled  to  charge  costs  out 
of  pocket,  and  he  presented  a  petition  for  taxation  upon  the  footing  of  the  under- 
taking,    lie  specified  items  of  alleged  overcharge. 

[221]  The  Respondent,  by  his  atliilavit,  denied  that  any  part  of  the  business  in 
the  l)ill  of  costs  had  been  transacted  upon  the  footing  of  the  undertaking  of  1849,  but 
on  the  contrary  under  the  belief,  impression  anil  iniderstanding  that  he  was  to  be 
paid  in  the  usual  way,  as  he  said  J.,vddon  had  promised  him. 

Mr.  Follett  and  Mr.  Kinglake,  in  support  of  the  application. 

(1)  On  a  subsequent  occasion,  the  Master  of  the  Rolls  ordered  £30  to  bo  paid  to 
the  boy's  schoolmaster,  though  ojjposed  by  the  widow.     See  19  Beav.  149. 
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Mr.  li.  Palmer  and  Mr.  Elderton,  conirii.  The  Respondent's  charges  are  not 
taxable  at  all ;  there  is  a  special  agreement  which  supersedes  all  taxation.  All 
principles  of  taxation  are  excluded  here,  for  the  only  question  i.s,  What  sums  have 
been  paid  by  the  Kespondent  i  This  is  not  a  ([uestion  for  the  Taxing  Master.  There 
are  no  costs  to  be  taxed,  but  merely  payments,  of  which  an  account  is  to  be  taken. 

tTliE  M.vsTEU  OF  'niE  Koi.LS.  Suppose  he  charged  "2d.  a  folio  for  copying,  and  that 
le  had  paid  the  stationer  Id.,  would  it  not  be  a  proper  charge  to  be  reduced  by  the 
Master  .']  It  has  been  settled  by  numerous  cases,  that  this  Court  has  no  jurisdiction, 
upon  petition,  to  order  a  taxation  upon  the  terms  of  a  special  agreement,  or  to 
construe  a  contract  or  to  determine  whether  it  has  been  varied  or  waived.  Here  all 
the  costs  are  for  matters  out  of  Court,  as  for  conveyancing,  costs  of  sale  of  property 
and  of  family  arrangements. 

The  following  cases  were  relied  on,  or  referred  to  ■.—Alexander  v.  Anderdon 
(6  Beav.  405);  In  re  IFhitcomhe  (8  Beav.  140);  In  re  Rhodes  (8  Beav.  224);  In  re 
Thtiiiipson  (8  Beav.  237) ;  Sledman  v.  CoUelt  (17  Beav.  608);  In  re  Ei/re  (10  Beav.  569; 
2  Phill.  367) ;  In  re  Smith  (4  Beav.  309) ;  and  see  Ex  parte  Bass,  [222]  In  the  matter  of 
Stephen  (2  Phill.  562) ;  In  re  Beale  (II  Be:- v.  600) ;  In  re  Tai/lor  (ante,  p.  165). 

The  M.vstek  ok  the  Koij.s  [Sir  John  Komilly].  I  think  that  the  proper  order 
to  be  made  in  this  case  is  the  common  order  to  tax  the  Respondent's  bill  of  costs, 
reserving  all  the  costs.  I  intend  to  express  no  opinion  whether  the  Master  ought  to 
regard  this  agreement  at  all,  or  what  construction  he  ought  to  put  upon  it. 

I  cannot  but  feel  there  is  a  good  deal  of  obscurity  in  the  decisions  on  this  subject; 
and  I  think  it  extremely  desirable  that  the  law  upon  it  should  be  clear  and  distinct. 
I  shall  reserve  the  costs  of  taxation  until  the  Master  has  made  his  certificate. 


[223]     The  Attorney-Gexer.^l,  at  the  relation,  &c.  r.  Magdalen  College, 
Oxford.     Jan.  17,  18,  March  23,  1854. 

[S.  C.  in  House  of  Lords,  6  H.  L.  C.  189  ;  10  E.  R.  1267  ;  26  L.  J.  Ch.  620  ;  3  Jur. 
(N.  S.)  675;  5  W.  R.  716.  On  point  as  to  gift  to  charities,  considered  and 
explained.  Governors  of  Magdalen  Coller/e  v.  Knotts,  1878,  8  Ch.  D.  728;  Bohhett  v. 
Sotith- Eastern  Bailwai/  Compani/,  1882,  9  Q.  B.  D.  427.  As  to  position  of  Attorney- 
General,  cf.  Attorneif-General  v.  Ifilson,  1900,  70  L.  J.  Ch.  234.] 

Held,  that  an  absolute  alienation  of  a  slip  of  charity  land  fronting  a  street  near  the 
metropolis,  becoming  important,  could  not  be  supported  ;  and  it  was  set  aside  as 
against  a  purchaser  with  notice,  though  made  hand  fide,  for  value,  and  without  fraud 
or  collusion. 

The  Attorney-General,  whether  suing  ex  I'ffino,  or  at  the  relation  of  others,  is  not  a 
"per.son"  having  a  right  to  bring  an  action,  or  a  suit  in  equity,  to  recover  land, 
within  the  contemplation  of  the  Statute  of  Limitations  (3  &  4  Will.  c.  27) ;  nor  are 
the  churchwardens  and  overseers  of  a  parish,  in  respect  of  property,  the  rents  of 
which  were  applicable  to  the  poor  of  the  parish,  but  which  had  been  alienated  prior 
to  the  59  Geo.  3,  c.  12  ;  nor  are  the  poor. 

Where  the  rents  of  property  are  devoted  to  the  use  of  the  poor  of  a  parish,  the  poor 
have  no  right  of  action  or  suit  ;  for  in  the  case  of  a  breach  of  trust,  affecting  many 
persons,  but  properly  of  a  public  character,  the  Attorney-General  alone  can  sue. 

If  trustees,  in  whom  land  is  vested  for  charitable  purposes,  convey  the  land  to  a 
purchaser  for  valuable  consideration  as  between  themselves  and  their  cestui  que  trust, 
no  time  creates  a  bar.  The  trustees  and  their  cestui  que  trusts,  are  barred  from 
instituting  any  proceedings  in  their  own  names,  to  recover  the  land  from  a  purchaser 
when  twenty  years  have  elapsed  from  the  conveyance,  subject  to  the  exception 
contained  in  the  clause  which  saves  rights  pending  disabilities. 

Where  no  person,  or  class  of  persons,  have  existed,  who  could  institute  proceedings 
to  redress  a  wrongful  alienation  of  charity  property,  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27)  does  not  bar  suits  by  the  Attorney-General,  whether  ex-  ojficio 
or  at  relation,  to  redress  the  injury. 
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On  setting  aside  an  alienation  of  charity  property,  an  allowance  for  permanent 
improvements  cannot  be  made,  unless  the  Defendant  accounts  for  the  back  rents. 

The  minister  and  churchwardens  of  a  parish  had,  for  a  long  series  of  years,  distributed 
the  rents  of  some  property  among  the  poor  of  the  parish  ;  but  it  was  not  known  in 
whom  the  property  was  vested.  By  Act  of  Parliament,  the  parish  was  divided  into 
two,  and  the  charities  were  to  be  distributed  by  the  ministers  and  churchwardens 
respectively  ;  but  no  estate  was  vested  in  them  by  the  Act.  In  1790  the  ministers 
and  churchwardens,  and  two  principal  inhabitants  of  each  parish,  conveyed  the 
property  in  question,  in  consideration  of  a  rent  charge  which  was  adequate  at  the 
time.  The  purcha.sers  had  notice  of  the  charity  trust.  Upon  information,  filed  in 
1852,  against  the  purchasers,  it  was  held  that  the  alienation  was  invalid,  and  that 
the  Statute  of  Limitations  was  no  bar,  there  being  no  person  entitled  to  sue  since 
1790,  within  the  meaning  of  the  statute. 

As  to  the  necessity  of  a  reconveyance  on  setting  aside  a  deed  in  equity. 

The  information  sought  to  set  aside  an  alienation  of  charity  property  made  to  the 
Defendants  in  1788,  under  the  circumstances  following: — The  origin  of  the  charity 
was  unknown  ;  but  for  upwards  of  a  century  prior  to  1733,  the  rents  of  a  slip  of  laud 
of  about  twenty-one  feet  wide,  on  the  south  side  of  Tooley  Street,  South-[224]-wark, 
had  been  applied,  by  the  rector  and  churchwardens  of  St.  Olave,  for  the  benefit  of 
the  poor  of  that  parish.     It  did  not  appear  in  whom  the  land  was  then  vested. 

By  an  Act  of  Parliament  of  the  6th  year  of  Geo.  2,  the  parish  of  St.  Olave,  South- 
wark,  was  divided  into  two  parishes,  viz.,  St.  Olave  and  St.  John,  Horsleydown,  and 
all  charities  and  donations,  which  had  been  appropriated  and  applied,  to  and  for  the 
benefit  of  the  old  parish,  were  divided  between  the  two  new  parishes  in  certain 
proportions,  for  the  benefit  of  the  poor  of  the  two  parishes.  The  rector  and  church- 
wardens were  to  collect  the  charities,  and  "  should  and  might,"  with  the  consent  of 
the  vestry,  make  leases  of  the  lands  so  given  or  settled  for  charitable  purposes,  and 
should  manage  the  charities,  in  such  manner  as  the  churchwardens  of  St.  Olave  might 
have  done;  if  the  Act  had  not  passed.  The  Act,  however,  vested  no  estate  in 
any  one. 

The  Defendants,  Magdalen  College,  were  owners  of  a  considerable  property, 
anciently  called  the  Isle  of  Ducks,  which  was  cut  off  from  the  road  by  this  narrow 
slip  belonging  to  the  charity,  and  was  therefore  valuable  to  the  Defendants  as  a 
frontage  to  their  property  ;  and  they  entered  into  negotiations  for  its  purchase. 

At  a  vestry  meeting,  held  in  1788,  the  parish  officers  were  empowered  to  treat  for 
the  letting  or  disposal  of  the  ground  to  the  Defendants. 

By  an  indenture  of  feoffment,  dated  3d  March  1790,  made  between  the  rector,  the 
tluMi  churchwai-dens,  and  two  of  the  principal  inhabitants  of  the  parish  of  St.  Olave, 
[225]  of  the  first  part,  the  rector,  the  then  churchwardens,  and  two  principal  inhal)itants 
of  the  parish  of  St.  John,  of  the  second  part,  and  the  Defendant.s,  the  president  and 
scholars  of  the  college  of  St.  Mary  Magdalen,  O.xford,  of  the  third  part,  in  considera- 
tion of  an  annuity  or  rent  charge,  secured  to  the  respective  rectors,  churchwardens 
and  principal  inhabitants  and  their  heirs,  by  an  indenture  of  even  date  therewith,  the 
respective  rectors,  churchwardens,  and  principal  inhabitants,  of  the  first  and  second 
l)arts,  gave,  granted,  enfeoffed  and  confirmed  the  said  wharf,  ground,  and  heredita- 
ments, unto  the  Defendants.  Livery  of  seisin  was  indorsed  on  the  deed,  and  in  Easter 
term  1790,  a  fine,  with  proclamations,  was  duly  levied  by  the  Defendants  of  the 
premises. 

By  an  indenture  of  even  date  with  the  foregoing,  the  Defendants,  in  consideration 
of  the  feoffment,  granted  to  the  respective  rectors,  churchwardens,  and  two  principal 
inhabitants  of  the  two  parishes,  their  heirs  and  assigns  (in  trust,  for  the  benefit  of  the 
])oor  of  the  two  parishes  in  manner  prescribed  by  the  6  Geo.  2),  an  annuity  or  rent 
cliarge  of  £15,  to  be  issuing  and  payable  out  of  the  estate  called  the  Isle  of  Ducks, 
with  powers  of  distress  and  entry,  and  a  proviso  for  cesser  of  the  annuit}',  in  case  of 
eviction  from  the  wharf. 

This  grant  by  referring  to  the  charity,  gave  the  Defendants  distinct  notice  of  it. 

On  the  2f)th  July  1791  the  Defendants  demiseil  the  whole  of  the  said  ground, 
messuages,  Xx.,  and  also   the  wharf,  or  piece  of  land,  conveyed   to  them  by   the 
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indenture  of  1790,  to  lessees  for  a  term  of  65  years,  at  yearly  rents  amounting 
together  to  £95,  subject  to  the  lessees  expending  in  new  buildings  the  sum  of  £6000. 
The  les.sees  accordingly  built  twenty-four  messuages,  [226]  partly  on  the  lands  so 
conveyed  by  the  deed  of  1790  :  and  partly  on  the  adjoining  lands. 

All  information  was  tiled  in  18.5"2  by  the  AttorneyCieneral,  at  the  relation  of  four 
persons,  two  of  them  being  inhabitants  of  St.  Oiave,  and  two  inhabitants  of  St.  John, 
seeking  to  set  aside  the  conveyance  of  1790,  and  to  have  the  deed  declared  void,  and 
delivered  up  to  be  cancelled,  and  for  consequential  relief.  The  information  alleged 
that  the  consideration  for  the  conveyance  was  inadequate,  and  that  it  was  therefore 
fraudulent  and  void,  and  that  the  Defendants  had  full  notice  that  the  property  was 
charity  property. 

The  Defendants  by  their  answer  denied  inadequacy  of  consideration,  and  insisted 
that  it  was  beneficial  for  the  charity  at  the  time  ;  they  also  denied  notice  of,  the 
property  being  charity  property,  except  in  so  far  as  they  knew  it  belonged  to  the 
parish.  They  also  relied  upon  adverse  possession,  the  fine  and  non-claim,  and  upon 
the  Statute  of  Limitations  ;  and  if  the  opinion  of  the  Court  should  be  against  them, 
they  claimed  compensation  for  damage  by  reason  of  severance. 

On  the  question  of  value,  the  evidence  shewed  that  the  income  was  now  about 
£260  a  year ;  but  there  was  nothing  to  shew  that  the  consideration  given  by  the 
Defendants  was  below  the  value  of  the  land  in  1790. 

The  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27  (sect.  2),)  enacts  as  follows : 
— "That  after  the  .31st  day  of  December  1833,  no  person  (1)  shall  make  an  entry  or 
distres.s,  [227]  or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  some  person  through  whom  he  claims  ;  or  it  such 
right  shall  not  have  accrued  to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  the  person  making  or  bringing  the 
same." 

The  24th  section  enacts — "That  after  the  said  31st  day  of  December  1833  no 
person  claiming  any  land  or  rent,  in  equity,  shall  bring  any  suit  to  recover  the  same, 
but  within  the  period  during  which,  by  virtue  of  the  piovisions  hereinbefore  contained, 
he  might  have  made  an  entry  or  distress,  or  brought  an  action  to  recover  the  same 
respectively,  if  he  had  been  entitled  at  law  to  such  estate,  interest  or  right,  in  or  to 
the  .same,  as  he  shall  claim  therein  in  equity." 

The  25th  section  enacts — "  That  when  an}'  land  or  rent  shall  be  vested  in  any 
trustee,  upon  any  express  trust,  the  right  of  the  cratyi  ipir  trust,  or  any  person  claiming 
through  him,  to  bring  a  suit  against  the  trustee,  or  any  person  claiming  through  him, 
to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued,  according  to  the 
meaning  of  this  Act,  at  and  not  before  the  time  at  which  such  land  or  rent  shall  have 
been  conveyed  to  a  purchaser  for  a  valuable  consideration,  and  shall  then  be  deemed 
to  have  accrued  only  as  against  such  purchaser,  and  any  person  claiming  through 
him." 

Mr.  Lloyd,  Mr.  J.  H.  Palmer  and  Mr.  C.  Hall,  for  the  Attorney-General,  contended 
that  the  sale  was  fraudulent  and  collusive,  and  ought  to  be  set  aside,  the  [228] 
consideration  being  inadequate  ;  and  that  at  all  events,  as  the  Defendants,  when  they 
made  the  purchase,  had  full  notice  that  the  property  was  charity  property,  the  sale 
to  them  was  a  breach  of  trust ;  Attorneii-General  v.  (rriffith  (13  Ves.  565) ;  Attm-nei/- 
General  v.  J'ilririm  (12  Beav.  57  ;  2  H.  &' T.  186);  Attorney-General  v.  Kerr  (2  Beav. 
420) ;  Attorjiei/-General  v.  The  Corporation  of  Exeter  (3  Russ.  395) ;  Attorneii-General  v. 
Pargeter  (6  Beav.  150) ;  Adorneiz-Generul  v.  Breltinf/ham  (3  Beav.  91) ;  Attorney-General 
V.  The  Corporation  of  A^'eimistlr' (r>  Beav.  307  ;  12  CI.  &  F.  402)  ;  1,'e  The  Overseers  of 
Ecclesttll  (16  Beav.  297);  A ttmne //-General  v.  Bad-house  (17  Ves.  291);  Fuller  v.  Knvjht 
(6  Beav.  205) ;  A itome //-General  v.  More/an  (2  Russ.  306) ;  Attwne//-General  v.  Brooke 
(18  Ves.  326)  ;  JVest  v.  Knight  (1  Ch.  Ca.  134) ;  Lydiatt  v.  Foarh  (2  Vern.  410) ; 
Kinghum  v.  Lee  (15  Sim.  396) ;   Ormonde  v.  Kynersley  (5  Madd.  369) ;    Attorney-General 

(1)  This  word  extends  to  "a  body  politic,  corporate  or  collegiate,  and  to  a  class 
of  creditors  or  other  persons,  as  well  as  an  individual." 
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V.  Maijor  of  Coventry  (2  Vern.  397  ;  3  Madd.  368).  That  the  fine  with  proclamation 
did  not  help  the  case,  or  operate  as  a  bar  to  the  information  ;  Fennor's  case  (3  Kep. 
77)  ;  Magdalen  Colkfje  case  (11  Kep.  66  b.) ;  J'oof/lif  v.  Winch  (2  B.  &  Aid.  662) ;  Doe  d. 
Daniel  v.  JFooilroffe  (2  H.  L.  Cas.  811) ;  Duke  on  Charitable  Uses  (p.  160) ;  Cruise  on 
Fines  (p.  209  (ed.  1794)) ;  Sugd.  Real  Prop.  St.  (pp.  26,  101). 

As  to  the  length  of  time  which  had  elapsed  since  the  conveyance,  that  it  could  not 
prevail  against  charitable  trusts,  where  the  land  was  purchased  with  notice  ;  Attorney- 
General  V.  Chrkt's  Hospital  (3  Myl.  &  K.  344)  ;  and  the  statute,  even  if  it  applied  at  all 
to  charities,  (and  it  was  sub-[229}-mitted  it  did  not)  had  in  this  case  no  operation,  and 
had  not  begun  to  run,  for  there  was  no  person,  during  all  the  time,  entitled  to  sue 
within  its  meaning ;  Coininisdemers  of  Charitable  Donatians  v.  iri/brants  (2  Jon.  &  Lat. 
182);  Attwney-General  v.  Persse  (2  Dr.  &  War.  67);  Law  v.  Bagwell  (4  Dr.  &  War. 
398) ;  Incorporated  Society  v.  Hichards  (1  Dr.  &  War.  258)  ;  Burrell  v.  Earl  of  Er/remont 
(7  Beav.  205) ;  Duke  of  Leeds  v.  Lord  Amherst  (14  Sim.  357  ;  2  Ph.  117) ;  Grajit  v. 
Ellis  (9  Mees.  &  '\\'elsb'.  113) ;  Floyer  v.  Laringtan  (1  P.  W.  268)  ;  The  Dean  of  Ely  v. 
Bliss  (2  De  Ct.  M.  &  G.  459).  The  Attorney-General  had  no  right,  title  or  interest  in 
the  property  vested  in  him  ;  he  was  merely  the  officer  of  the  Crown,  and  in  that 
sense  only  the  officer  of  the  public,  and  his  suit  was  an  official  suit  ;  Attornei/-General 
V.  Broivn  (1  Swanst.  265  ;  1  Wils.  C.  C.  323) ;  Eip-e  v.  Countess  of  Shaftesbury  (2  P.  W. 
102) ;  Attorney-General  v.  Hewer  (2  Vern.  387) ;  Corporation  of  Ludlmv  v.  Greenho^ise 
(1  Bli.  (N.  S.)  46) ;  Attorney-General  v.  Parnther  (3  Br.  C.  C.  441) ;  and,  therefore,  was 
not  a  "person,"  within  the  meaning  of  the  Statute  of  Limitations,  whose  right  had 
accrued.     The  payment  of  rent  also  takes  the  case  out  of  the  statute. 

Mr.  Currie,  for  the  churchwardens  and  overseers,  cited  Shelford's  Real  Property 
Statutes  (p.  117),  to  shew  that  the  Crown  was  not  bound  by  the  Statute  of 
Limitations. 

Mr.  R.  Palmer,  Mr.  Chandless  and  Mr.  Shapter,  for  the  Defendants.  The  con- 
sideration given  for  the  purchase  was  the  full  value  of  the  property  at  the  time  ; 
and  from  its  situation,  and  from  the  fact  of  its  con-[230]-sisting  of  a  mere  narrow 
slip  of  land,  it  could  not  be  used  by  the  parish  for  any  beneficial  purpose,  nor  could 
it  be  conveniently  built  upon,  unless  in  connection  with  the  adjacent  property.  The 
sale  was  therefore  beneficial  to  the  charity,  and  was  no  breach  of  trust.  If  the  Court 
can  sell  charity  land  in  a  proper  case,  so  can  the  trustees  ;  Attorney-General  v.  Bach- 
housr  (17  Yes.  283);  Attorwy-General  v.  Pembroke  Hall  (2  S.  >V  St'.  441);  Attorney- 
General  V.  Corporation  of  Newark  (1  Hare,  395);  Attorney-General  v.  Brooke  (18  Ves. 
326);  Attorney-General  v.  IVarren  (2  Swanst.  302;  1  Wils.  387);  Attorney-General 
V.  South  Sea  Compani/  (4  Beav.  453) ;  A ttorne //-General  v.  Hungerford  (8  Bli.  (N.  S.) 
437  ;  2  CI.  iV:  F.  357) ;  Attorneii-Gennal  v.  tl'raii  (Jacob,  307) ;  Fairtitle  v.  Gilbert 
(2  T.  K.  169)  ;  Attorveii-General  v.  Hart  (Prec.  Ch.'  225)  ;  L'e  The  Orerseers  of  Ecelesall 
(16  Beav.  297) ;  Attorney-General  v.  Moses  (2  Madd.  294).  The  title  of  the  Defendants 
was  further  confirmed  by  a  fine  with  proclamations,  which  would  operate  as  an 
estoppel  to  the  Plaintift's  ;  Doe  d.  Duroure  v.  Jones  (4  T.  K.  300;  5  Cr.  Dig.  182, 
248). 

But  the  Statute  of  Limitations  (which  is  to  be  construed  liberally  as  a  remedial 
statute,  or  a  "statute  of  repose,")  operates  as  an  effectual  bar  to  any  suit  against 
the  Defendants,  for  the  time  commenced  running  in  1790,  and  there  has  ever  since 
been  a  person,  or  class  of  persons,  entitled  to  sue  within  the  meaning  of  the  statute, 
\'v/..,  the  Attorney-General,  the  churchwardens  and  overseers,  the  parishioners  and 
the  poor  of  the  parish  themselves.  The  statute  is  general  in  its  terms,  and  includes 
charitable  as  well  as  other  trusts  ;  besides  this,  [231]  as  against  the  Defendants,  this 
is  a  mere  constructive  trust,  and  is  not  protected  by  the  25th  section,  which  relates 
only  to  "express  trusts;"  Leivellin  v.  Mackworth  (2  Kq.  Ca.  Abr.  579);  Commissimicrs 
of  Charitalile  Ihmalions  v.  ITi/brants  (2  Jon.  &  Lat.  182) ;  I'ownsend  v.  Townsend  (1  Br. 
C.  C.  551  ;  1  Cox,  28);  Beckford  v.  Wade  (17  Ves.  90);  Horem/en  v.  Lord  Anneslei/ 
(2  Sch.  &  Lef.  639);  Portlock  v.  Gardner  (1  Hare,  594);  Lockei/  v.  Lockei/  (Prec.  Ch. 
518)  ;  Salkehi  v.  Johnston  (1  Macn.:&  G.  242  ;  1  H.  &  Tw.  329);  Bromlei/  v.  Smith 
(1  Sim.  8);  De  Beauroir  v.  Owen  (5  Kxch.  R.  166);  Humfrey  v.  Gery  (7  C.  B.  567); 
Attorney-General  v.  Corporation  of  Worcester  {9  Hare,  361).  If  the  Crown  were  suing 
in  its  own  right,  it  would  be  barred  i»y  the  Nullum  Tempus  Act,  and  there  is  no 
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reason  why  charities,  which  are  disfavoured  by  the  Mortmain  Acts,  should  be  put 
on  a  bettor  footing  than  the  Queen,  or  than  spiritual  and  eleemosynary  corporations 
aggregate,  which  latter  are  clearly  within  the  statute.  Idiots  and  lunatics,  though 
under  the  protection  of  the  Crown,  are  bou?id  by  the  statute  after  a  more  extended 
period  ;  then  why  are  a  class  of  poor,  and  their  trustees  and  the  Attorney-General, 
not  to  be  bound  at  all  ! 

The  poor,  as  a  class,  are  bound  by  the  statute,  and  so  are  their  trustees,  who, 
at  any  time,  might  have  sued  to  recover  the  charity  land.  And  as  to  the  Attorney- 
General,  he  is  merely  an  official  officer,  and  part  of  the  machinery  to  enforce  the 
rights  of  others ;  when  they  whom  he  represents  are  barred  by  the  statute,  he  also 
is  e(|ually  bound  by  the  effect  of  lapse  of  time. 

This  is  not  the  ordinary  case,  but  a  purchase  by  a  [232]  charity  from  a  charity, 
and  therefore  not  a  perversion  of  charity  property  to  secular  purposes  ;  Shelford's 
IJeal  Property  Acts  (fifth  edition,  10>s,  109).  The  statutes  32  Hen.  S,  c.  2  :  43 
?:iiz.  c.  4,  s.  6  :  21  Jac.  1,  c.  16 ;  09  Geo.  3,  c.  12,  and  3  &  i  Will.  4,  c.  27,  s.s.  3,  24, 
2"),  40,  were  referred  to.   . 

If  the  transaction  be  set  aside,  the  Defendants  are  entitled  to  an  allowance  for  the 
lasting  improvements;  Altorneti-Ge-neral  v.  Ki'ir  (2  Beav.  429). 

Mr.  Lloyd,  in  reply,  as  to  the  statute  only.  The  Act  cannot  apply  to  persons 
not  in  I'sse,  whose  rights  have  not  arisen,  as  in  Attoincii-Oi'ttcnil  v.  I'eiyxi',  where  no 
schoolmaster  had  been  appointed.  The  churchwardens  and  overseers  had  no  legal  or 
equitable  estate  vested  in  them  ;  they  had  merely  a  right  to  admiin'ster  under  the 
statute,  and  could  not  have  maintained  any  action  or  suit  to  recover  the  land.  The 
poor,  generally,  cannot  be  within  the  Act.  How  could  an  acknowledgment  be  given 
by  them  1  A  person  who  conceived  himself  to  be  poor  could  not  have  made  a 
distress  or  have  sued,  any  more  than  a  lad  desiring  to  be  taught  could  sue,  in  the 
case  of  a  charity  school.  The  Attorney-General  might  have  sued,  but  the  case  of 
Altorntii-deneml  v.  J'ersiie  answers  the  objection.  There  being  no  person  competent 
to  sue,  or  whose  rights  to  sue  had  accrued,  the  Statute  of  Limitations  is  in- 
applicable. 

The  Master  of  the  Rolls.  I  will  reserve  my  judgment  on  the  point  of  the 
Statute  of  Limitations,  and  will  take  some  time  to  consider  the  arguments. 

With  respect  to  the  alienation  itself,  of  the  charity  [233]  property,  I  am  of 
opinion  that  it  cannot  be  supported.  I  do  not  mean  to  lay  down  the  proposition 
that  the  sale  of  charity  property  can,  in  no  case,  be  supported  ;  but  I  am  of  opinion 
that  if  trustees  of  a  charity,  having  land  with  a  frontage  to  a  street  becoming  important, 
in  consequence  of  its  being  near  the  metropolis,  alienate  it  absolutely,  either  for  a 
sum  of  money  or  for  a  rent  charge,  such  an  alienation  (except  under  very  peculiar 
circumstances),  cannot  be  supported,  and  I  myself  have  acted  on  this  principle  in 
various  cases.  I  also  think  that  the  argument  that  this  case  is  taken  out  of  the 
rule  because  the  alienation  was  to  another  charity,  cannot  be  supported.  The  absolute 
alienation  of  charity  property  is  as  much  a  breach  of  trust,  if  it  is  conveyed  to  another 
charity,  as  if  it  were  alienated  to  an  individual. 

I  do  not  see  the  slightest  cause  for  imputing  any  sinister  motive,  or  that  the 
parties  did  not  think  that  they  were  not  acting  for  the  best ;  but  they  committed  an 
error  of  judgment,  and  the  transaction  cannot  be  supported. 

There  remains  the  simple  next  question — whether  the  Statute  of  Limitations  is 
a  bar  to  this  suit?     On  this  I  shall  reserve  judgment. 

March  23.  The  Master  of  tke  Rolls  [Sir  John  Romillyl.  This  is  an  informa- 
tion, filed  at  the  relation  of  four  persons,  two  of  whom  are  inhabitants  of  the  parish 
of  St.  Olave,  in  the  borough  of  Southwark,  and  the  remaining  two  are  the  inhabitants 
of  the  parish  of  St.  John,  Horsleydown,  in  the  same  borough. 

[234]  The  object  of  the  information  is  to  set  aside  a  sale  of  charity  lands, 
conveyed  to  the  Defendants  by  a  deed  of  the  3d  of  March  1790;  to  have  the  deed 
declared  void,  and  for  the  consequential  relief.  The  property  in  question  is  a  narrow 
slip  of  land  on  the  south  side  of  Tooley  Street,  in  the  borough  of  Southwark,  between 
that  street  and  some  land,  then  and  now  belonging  to  the  Defendants,  and  anciently 
called  the  Isle  of  Ducks.  This  slip  of  land  averaged  from  19  feet  to  23  feet  broad. 
The  deed  bears  date  the  3d  of  March  1790,  and  the  parties  to  it  were  the  rector  of 
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St.  Olave,  the  churchwardens  for  the  time  being,  and  two  principal  inhabitants  of  the 
same  parish,  of  the  first  part;  the  rector,  chnrchwardens,  and  two  principal  inhabitants 
of  the  parish  of  St.  John,  Horsleydown,  of  the  second  part ;  and  the  president  and 
scholais  of  Magdalen  College,  Oxford,  of  the  third  part.  The  conveyance  is  by  way 
of  feoftment ;  it  is  expressed  to  be  made  in  consideration  of  a  perpetual  annuity  of 
£15  per  annum,  which  is  secured  to  the  parishes  by  a  deed  of  even  date,  and  livery 
of  seisin  is  indorsed  on  the  deed.  By  this  tortuous  conveyance,  a  legal  estate  was 
created  in  tlie  land,  which  has  been  held  by  the  college,  without  contest  or  dispute, 
from  that  time  down  to  the  year  1852,  when  this  information  was  filed. 

Some  part  of  the  matters  in  contest  between  the  parties  may  be  easily  disposed 
of.  On  the  pait  of  the  Attorney-General,  an  attempt  was  made  to  shew  that  the 
sale  was  fiaudulent  and  collusive ;  and  on  the  part  of  the  Defendants,  that  the 
propei'ty  was  not  charity  property.  At  the  time  of  the  hearing  of  the  cause,  I 
expressed  my  opinion  to  be  against  both  those  contentions,  and  further  consideration 
and  examination  of  the  proofs  in  the  cause  confirm  me  in  those  opinions.  [235]  I 
think  that  the  sale  Avas  a  hand  fide  sale  for  value  ;  but  I  am  also  of  opinion  that  it 
was  charity  property,  held  for  the  benefit  of  the  poor  of  the  parishes. 

There  is  no  evidence  before  me  to  shew  me  that  any  estate  in  this  land  existed 
in  the  persons  who  professed  to  convey  it,  at  or  before  the  time  of  the  sale.  They 
had  undoubtedly  the  power  of  giving  possession  of  it  to  anyone  they  pleased  ;  Ijut 
beyond  this  power,  for  anything  that  appears  in  evidence,  any  strangers  might  have 
made  as  good  a  title  to  it,  by  feoftment  to  the  college,  as  the  rectors,  churchwardens, 
and  four  principal  inhabitants  of  these  parishes.  Assuming  that  they  had  an  estate 
in  fee,  vested  in  them  in  this  land,  they  had  not,  in  my  opinion,  any  powers  of 
alienation  ;  and  in  either  view  of  the  case,  they  were  guilty  of  a  direct  breach  of 
trust  in  conveying  it  away.  On  this  point,  also,  I  expressed  my  opinion  at  the 
hearing  of  the  cause  ;  and  I  am  also  of  opinion,  as  I  then  stated,  that  the  Defendants, 
the  college,  had  distinct  notice  of  this  fact,  and  that  they  were,  or  must  be  taken 
to  have  been,  perfectly  cognizant  of  the  breach  of  trust  which  was  committed,  which 
merely  means  that  they  knew  that  the  land  was  held  for  charity  purposes.  If, 
therefore,  this  information  had  been  filed  prior  to  the  24th  of  July  1833,  in  the  view 
which  I  take  of  this  case,  no  defence  could  have  been  successfully  maintained  ;  but 
the  Court  would  have  made  a  decree  in  accordance  with  the  prayer  of  it. 

In  that  month,  however,  the  statute  of  the  3  &  4  Will.  4,  c.  27,  "For  the  Limita- 
tion of  Actions  and  Suits  relating  to  Keal  Property,  &c."  passed.  And  the  question 
on  which  I  reserved  my  judgment,  and  in  my  opinion  the  only  question  in  the  cause 
which  presents  [236]  any  ditticnlty  is,  whether  that  statute  has  created  any  bar  to 
the  relief  here  sought!  This,  however,  is  a  question  of  considerable  doubt,  and  of 
great  importance,  which  is,  whether  the  provisions  of  the  statute  extend  to  and 
include  lands  devoted  or  held  in  trust  for  charitable  purposes?  and,  if  so,  to  what 
extent,  and  in  what  circumstances.  As  far  as  I  am  aware,  the  point  has  not  hitheito 
met  with  express  decision  in  any  Court.  It  has  arisen  in  three  cases  before  Lord 
St.  Leonards,  when  Lord  Chancellor  of  Ireland  ;  and  although  some  valuable  observa- 
tions have  fallen  from  that  learned  Judge  in  these  cases,  in  none  of  them,  according 
to  his  opinion,  did  the  decision  of  the  case  necessarily  turn  or  depend  on  that  point. 
In  the  view  1  take  of  this  case,  it  is  necessary  for  me  to  state  the  opinion  I  have 
formed  as  to  the  construction  of  the  statute,  and  the  effect  to  be  given  to  it  on  this 
point,  at  least  so  far  as  this  case  is  concerned. 

The  statute,  unfortunately,  contains  no  mention  of  the  word  "charity."  If, 
therefore,  lands  held  for  charitalile  purposes  are  within  the  provisions  of  the  statute, 
it  must  be  because  they  are  included  within  the  general  enactments  to  be  found  in 
the  statute.  It  is  necessary,  therefore,  to  consider  the  general  effect  and  bearing  of 
the  wording  of  the  clauses  in  order  to  ascertain,  whether  incidentally,  if  not  by 
express  enactment,  they  impose  any  limit  to  the  institution  of  proceedings  in  cases 
of  this  character.  The  state  of  the  law  on  this  subject,  before  the  passing  of  the 
statute  of  3  iV;  4  Will.  4,  c.  27,  is  not  open  to  doubt.  Up  to  the  time  of  the  passing 
of  that  Act,  none  of  the  Statutes  of  Limitations,  from  the  time  of  Henry  8  down 
to  the  21st  of  James  1,  barred  equitable  rights  by  distinct  enactment ;  but  the  Courts 
of  Eciuity  held,  that  the  time  prescribed  [237]  for  binding  legal  rights  did,  by  analogy  to 
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those  sUtutes,  also  bind  equitable  rights,  with  this  exception,  that  cases  of  express 
trusts  and  charities  were  held  not  to  fall  within  the  rule. 

It  is  not  necessary,  and  would  not  be  proper,  on  the  present  occasion,  to  go  into 
the  subject  of  constructive  trusts,  on  which  point  it  may  not  be  easy  to  reconcile  all 
the  cases  to  be  found  in  the  books,  but  on   which   no  question  in  this  cause  will 

turn. 

In  this  state  of  the  law,  the  statute  of  the  3  &  4  Will.  4,  c.  27,  is  passed.  The 
first  section,  which  I  think  it  material  to  mention  with  reference  to  this  point,  is  the 
24th  :  that  section  enacts — "That  after  the  31st  December  1833,  no  person  claiming 
any  land  or  rent  in  equity,  shall  bring  any  suit  to  recover  the  same,  but  within  the 
period  during  which,  by  virtue  of  the  provisions  hereinbefore  conUiined,  he  might 
have  made  any  entry  or  distress,  or  brought  an  action  to  recover  the  same  respectively, 
if  he  had  been  entitled  at  law  to  such  estate,  interest  or  right  in  or  to  the  same, 
as  he  shall  claim  therein  in  equity."  The  word  "  person  "  is,  by  the  interpretation 
clause,  extended  to  a  corporation,  "and  to  a  class  of  creditors,  or  other  persons,  as 
well  as  to  an  individual."  Upon  this  clause,  standing  by  itself,  I  concur  with  the 
observation  of  Lord  St.  Leonards,  that  it  leaves  to  equity  no  di.scretion,  and  that  it 
compels  Courts  of  Equity  to  treat,  as  far  as  regards  the  lapse  of  time,  demands  in 
equity  in  the  same  manner  as  legal  demands  would  be  treated  at  law,  in  all  cases 
where  the  person  instituting  the  suit  claims  or  is  entitled  to  any  estate,  interest  or 
right  in  the  land  sought  to  be  recovered.  This,  however,  lca\es  open  a  question  of 
importance,  and  to  which  I  shall  presently  address  [238]  myself  in  greater  detail, 
viz. :  whether,  in  the  case  of  an  information,  the  Attorney-General  is  a  person  claiming 
or  entitled  to  some  estate,  interest  or  right,  in  or  to  the  land  sought  to  be  recovered  ? 
The  question,  however,  does  not  rest  with  this  section  ;  which  is  followed  by  the 
25th,  which  introduces  the  following  exceptions  in  cases  of  express  trusts.  It  is  as 
follows : — Provided  always,  ifcc.  (Note. — This  section  is  set  out  at  length,  ante, 
P-  227.) 

This  section,  therefore,  specifies  the  cases  of  exception  ;  and  I  am  of  opinion,  that 
unless  the  case  of  a  charitable  trust  can  be  brought  within  this  section,  it  must  be 
bound  by  the  former  section,  in  all  the  cases  of  charities  to  which  that  section  applies. 
This  is  the  doctrine  of  Lord  St.  Leonards,  in  the  case  of  T/if'  Coiiiini.tsioni'rs  of  Clwritahle 
Jionatioiis  v.  Jl'iihranU  (2  Jon.  it  Lat.  182),  and  although  I  am  not  imperatively  bound 
to  follow  that  decision,  I  should  not  lightly  depart  from  it,  even  if  I  did  not  fully 
assent  thereto ;  but  I  do  assent  to  and  concur  with  his  view  of  these  two  sections,  as 
far  as  he  has  expressed  it. 

This,  however,  does  not  dispose  of  or  settle  the  question  before  me ;  and  it  is 
necessary  to  consider  the  provisions  of  these  clauses  in  conjunction  with  the  facts  of 
the  case,  in  order  to  see  how  far  they  apply.  The  2.oth  section  applies  to  cases  of 
express  trusts,  and  states  that,  in  these  cases,  the  time  shall  begin  to  run  from  the 
date  of  the  convej'ance  to  a  purchaser  for  valuable  consideration,  that  is,  as  I  read  it, 
from  the  date  of  the  conveyance  by  the  trustees  in  whom  the  land  is  vested.  In 
this  case,  the  conveyance  was  not,  in  my  opinion,  made  by  trustees  who  had  any 
land  vested  in  them.  The  parties  to  the  deed  had  not,  as  far  as  I  [239]  can  judge,  any 
estate  whatever  in  the  land  they  professed  to  convey  ;  and  although  they  gave  a 
legal  estate  to  the  college,  by  disseisin,  by  force  of  the  feoffment  and  livery  of  seisin, 
they  did  so  no  better  or  more  effectually  than  any  other  person  being  a  mere  stranger 
to  the  parish  might  have  done,  provided  he  could  have  given  the  college  proper  and 
effectual  seisin  of  the  lands  conveyed.  If  trustees,  in  whom  land  is  vested  on 
charitable  trusts,  convey  that  land  to  a  purchaser  for  valuable  consideration,  it 
appears  to  me  that,  though,  as  between  themselves  and  their  cedui  que  trust,  no  time 
creates  a  V)ar,  that  the  trustees  and  their  cestui  que  tru.d  are  by  these  sections  barred 
from  instituting  any  proceedings  in  their  own  names  to  recover  the  land  from  the 
purchaser  when  twenty  years  have  elapsed  from  the  time  when  the  conveyance  for 
value  was  made,  subject,  of  course,  to  the  exception  contained  in  the  clause  which 
saves  rights  pending  disal)ilities.  It  is  very  necessary,  however,  to  keep  in  view  the 
distinction  lietween  the  trustees  and  the  cestui  que  trust.  The  trustees  would,  in  any 
case  under  the  statute,  be  barred  from  recovering  the  land  after  the  twenty  years 
had  elapsed ;  but  the  ce.<tui  que  trust  would  not  be  barred,  until  the  time  prescribed  by 
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the  Act  had  elapsed,  after  he  could  have  maintained  a  suit  in  equity  ;  and  accordingly, 
Lord  St.  Leonards,  in  the  case  of  Attorney-General  v.  Persse  (2  Dr.  &  War.  67)  (and 
which  decision  is  quite  in  accordance  with  the  view  he  has  expressed  concerning  the 
construction  to  be  put  on  the  24th  and  2.5th  clauses),  determined  that  time  does  not 
begin  to  run,  as  against  the  cestui  ipie  trust,  until  there  is  some  person  in  existence 
who  is  entitled  to  claim.  And  it  also  follows,  from  that  decision,  that  even  then, 
and  as  against  that  person  himself,  the  time  does  not  begin  to  run  unless  and  until 
he  is  free  from  disability. 

[240]  The  word  "person,"  by  the  interpretation  clause,  means  also  a  class  of 
persons.  I  proceed,  therefore,  having  made  these  preliminary  observations,  to  consider 
whether,  in  this  case,  there  was  any  person,  or  class  of  persons,  entitled  to  claim  the 
land  ;  and  if  so,  when  such  person,  or  class  of  persons,  became  free  from  disability. 
For  the  Defendants  it  is  urged  that  the  following  persons  were  in  existence  from  the 
date  of  the  conveyance  until  the  filing  of  the  information,  any  one  of  whom  was 
entitled  to  claim,  and  might  have  instituted  a  suit  for  the  recovery  of  this  land,  viz., 
the  Attorney-General,  the  churchwardens  and  overseers  of  these  parishes,  and  the 
inhabitants  of  both  the  parishes,  or  any  one  of  them.  It  is  necessary  to  consider 
each  of  these  cases  separately,  and  this  the  rather,  as  a  wholly  ditt'erent  set  of  considera- 
tions, in  my  opinion,  affect  the  case  of  the  Attorney-General,  and  the  case  of  those 
who  may  be  interested  in  the  charity  as  trustees  or  objects  of  it. 

With  respect  to  the  Attorney-General,  he  does  not  appear  to  me  to  be  such  a 
person  as  is  contemplated  by  the  statute.  Incidentally,  Lord  St.  Leonards  determined 
that  he  was  not,  for  in  The  Attorney-General  v.  I'ersse  (2  Dr.  &  War.  67),  to  which  I,have 
already  referred,  the  testator,  in  1812,  had  devised  a  rent  charge  of  £25  per  annum, 
as  a  salary  to  support  a  master  of  a  school,  which  he  directed  to  be  founded  ;  and  for 
the  building  of  the  house  he  left  the  necessary  funds.  Twenty-seven  years  after- 
wards an  information  was  filed  by  the  Attorney-General  to  establish  this  trust,  and 
his  Lordship  held  that  the  time  did  not  begin  to  run  until  a  schoolmaster  was 
appointed,  and  that  as  no  schoolmaster  had  ever  been  appointed,  the  statute  created 
no  bar.  It  is  plain,  [241]  therefore,  that  the  Court  considered  that  the  Attorney- 
General  was  not  a  person  who,  within  the  24th  section,  could  be  said  to  be  a  person 
claiming  or  entitled  to  any  estate,  interest  or  right  in  the  land,  or  rent  .sought  to  be 
recovered.  I  concur  in  that  view,  and  I  also  think  that  these  words  in  the  statute 
mean  a  person  who  has  a  beneficial  estate,  interest  or  right  in  the  land.  The  25th 
section  seems  to  point  to  the  .same  construction  ;  it  bars  the  cestui  que  trust  and  any 
person  claiming  through  him  ;  but  the  Attorney-General  is  not  a  cestui  que  trust  of  any 
charity,  nor  does  he  claim  through  any  trustee  or  cestui  que  trust.  The  rest  of  the 
statute  seems  to  me  to  accord  with  this  view  of  the  case,  and  particularly  the  clauses 
from  16  to  19,  inclusive,  which  treat  of  the  disabilities  which  may  prevent  the  operation 
of  the  24th  clause  of  the  statute. 

This  view  is  confirmed  also  by  considering  in  what  character  the  Attorney-General 
is  a  Plaintiff'  in  this  Court.  He  does  not  sue  by  virtue  of  any  estate  or  interest  he  has 
in  the  land,  or  by  virtue  of  any  right  to  the  land  possessed  by  him.  He  sues  because, 
by  long  and  immemorial  custom,  representing  the  King  a,s  j'areiis  palric,  he  is  entitled 
to  enforce  rights  of  a  charitable  nature,  for  the  benefit  of  the  persons  interested 
therein  who  either  decline  or  are  unable  to  enforce  or  prosecute  their  claims  in  person. 
I  concur  in  the  argument  that  this  is  not  a  suit  by  the  Ci'own  in  the  sense  of  enforcing 
any  individual  rights  attaching  to  the  Crown.  It  is  not  one  to  which  the  Nullum 
Tempus  Act  (9  (ieo.  3,  c.  16)  has  any  application  :  that  statute  refers  to  the  individual, 
and,  if  I  may  so  say,  to  the  personal  and  beneficial  interest  of  the  Crown.  It  is  true  that 
the  Attorney-General  is  competent  to  enforce  one  set  of  interests  as  fully  as  the  other. 
The  function  [242]  exercised  by  the  Attorney-General,  in  matters  of  charity,  is 
perfectly  distinct  from  these.  He  is  the  representiitive  of  the  Crown  in  both  cases  : 
in  the  one,  to  enforce  the  interest  of  the  CrowTi,  where  the  Crown  has  a  beneficial 
interest  in  the  property  sought  to  be  recovered;  and  in  the  other  as  parens  patria'. 
In  this  latter  case  he  is  not  the  representative  of  the  cestui  que  trust  or  objects  of  the 
charity  ;  and  they,  in  their  individual  character,  are  not  bound  by  his  acts  in  any 
suit  which  they  could  institute  as  Plaintifls  in  their  own  names,  and  such  suits  will 
not  be  atfected  by  his  conduct.     But,  without  being  their  representative,  he  is  the 
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person  who,  by  the  law  of  this  country,  is  entitled,  and  in  some  cases  required,  to  call 
upon  the  Courts  to  give  relief  and  assistance  to  the  objects  of  a  charity  who  do  not 
apply  for  it  themselves.  In  my  opinion  these  observations  apply  e(|ually,  whcthei- 
the  "information  be  by  the  Attorney-(Teneral  rx  ojiirio,  or  at  the  relation  of  others. 
The  relators  are  no  parties  to  the  cause,  and  are  no  more  bound  than  the  ne.xt  friend 
of  an  infant  or  of  a  married  woman.  The  information  is  not  abated  by  the  outlawiy, 
lunacy  or  death  of  a  sole  relator,  although  the  Court,  in  that  case,  usually  suspcnd.s 
the  proceedings  till  a  new  relator  is  appointed,  in  order  to  give  the  Defendant  the 
advantage  which  a  relator  was  intended  to  supply.  They  are,  in  truth,  only  the 
persons  selected  as  a  security  for  the  payment  of  costs,  without  which,  unless  in  some 
particular  cases,  the  Attorney-General,  in  the  exercise  of  his  discretion,  does  not 
think  fit  to  exert  the  power  and  prerogative  he  enjoys,  to  enforce  rights  in  favour 
of  others,  and  to  which  others  are  entitled.  In  cases  of  doubtful  law,  or  where  the 
facts  are  disputed,  the  Attorney-(4eneral  considers  it  to  be  his  duty  not  to  inter- 
pose or  exert  his  power,  without  providing  that,  in  case  the  Defendants  shall  establish 
their  rights  to  retain  the  property,  they  [243]  shall  have  the  means  of  being  repaid 
their  expenses,  which,  if  he  proceeded  cc  qlfirin,  could  not  be  aceom])lished. 

That  this  is  the  real  nature  of  his  position  may  be  shewn  from  abundant  evidence 
in  the  books,  both  early  and  late.  I  will  only  refer,  however,  to  the  case  of  The 
Corporation  of  Ludlow  v.  Greenhonsc  (1  Bli.  (N.  S.)  46),  in  which  Lord  Kldon  says, 
referring  to  The  Attorney-General  v.  Tlie  Corporation  of  Bristol,  "It  did  appear  to  me  in 
that  case,  as  it  always  appeared  to  me,  that  the  Attorney-General,  as  representing  His 
Majesty,  is  bound  certainly  to  take  all  necessary  care  of  the  relators ;  but,  on  the 
other  hand,  he  is  equally  bound,  as  representing  His  Majesty,  not  to  suffer  oppression 
to  affect  the  interest  of  the  Defendants,  who  are  equally  His  Majesty's  subjects.  I, 
therefore,  thought  myself  authorized,  and  I  feel  thoroughly  convinced  that  I  was 
right  in  calling  upon  the  Attorney-(4eneral  to  look  into  that  information,  and  to  inform 
the  Court  whether  he  would  al)ide  by  the  information  in  that  form,  or  address  himself 
to  the  correction  of  it,  making  it  effectual  for  the  Plaintiff's  without  being  oppressive 
to  the  Defendants.  The  .same  principle  was  applied  to  the  case  of  the  Coi'poration  of 
Exeter.  The  corporation  put  in  an  answer  which,  as  the  answer  of  a  corporation  is 
without  oath,  had  been  somewhat  slovenly  drawn  with  lespect  to  the  date  from  which 
they  had  submitted  to  account,  and  there  was  a  matter  of  law  which  may  be  necessary 
to  set  right  at  the  hearing  of  the  cause.  I  do  not  recollect  how  that  is,  but  it  appeared 
to  me  a  most  oppressive  thing  to  call  upon  the  corporation  to  account  for  two  or  three 
centuries  ;  and  that,  therefore,  was  submitted  to  the  Attorney-General's  consideration, 
who  has  the  carriage  of  [244]  the  relator's  cause,  and  the  duty  of  taking  care  of  it  : 
but  such  care  is  not  to  be  oppressive  to  the  Defendants  in  the  suit."  Lord  Eldon, 
therefore,  in  that  case,  speaks  very  strongly  as  to  what  the  general  dutj'  of  the 
Attorney-General  was,  and  whom  he  represented. 

Lord  Redesdale  is  more  precise  upon  the  subject.  He  says  this  (1  Bli.  (N.  S.) 
48) :  "  Now  why  was  the  Attorney-tTcneral  a  party,  before  this  Act  passed,  to  informa- 
tions filed  for  the  purpose  of  carrying  into  execution  any  charitable  purpose,  or  of 
remedying  any  abuse  which  might  exist,  with  respect  to  the  application  of  funds  given 
for  the  purposes  of  charity  ?  The  ground  stated  in  all  the  books  is  this  :  that  the 
King  is  to  be  considered  as  parens  potriir  ;  that  he  is  the  protector  of  every  part  of  his 
subjects  ;  and  that,  therefore,  it  is  the  duty  of  his  officer,  the  Attorney-General,  to 
see  that  justice  is  done  to  every  part  of  those  subjects.  It  would  be  highly  improper 
for  the  Attorney-General,  assisting  in  that  character,  to  press  harder  upon  one  party 
than  upon  another.  It  is  his  duty  to  see  that  justice  is  done,  and  it  was  for  that 
purpose,  as  I  conceive,  that  informations  in  the  name  of  His  Majesty's  Attorney- 
General  were  permitted,  for  the  purpose  of  carrying  into  execution  charitable 
dispositions,  or  for  the  providing  for  the  due  distribution  of  charitable  funds.  Relators 
were  required,  for  this  reason,  because  the  Crown  paid  no  costs.  The  Attoruey- 
General,  prosecuting  as  the  officer  of  the  Crown,  could  not  be  liable  for  costs,  and  a 
complaint  might  be  made  against  individuals  highly  oppressive  to  them,  unless  there 
were  some  person  responsible  for  the  costs  that  might  be  incurred  in  consequence  of 
that  proceeding."  At  a  later  pas.sage  he  states  this  (1  Bli.  (N.  S)  49)  :  "If  this  case 
had  proceeded  in  the  regular  ordinary  course,  by  way  of  in-[245]-formatiou,  that 
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information  would  have  stated  clearly  what  that  was  which  the  Attorney-General 
thought  a  fit  object  of  his  protection  ;  it  would  have  been  limited  according  to  what  the 
Attorney-General  thought  consistent  with  justice,  with  respect  to  the  party  whom  he 
called  upon  to  account  to  him."  And  again,  at  another  page,  he  says  (1  Bli.  (N.  S.) 
50) — "  The  Attorney-General  would  then  have  had  the  control  of  the  whole  proceed- 
ings. He  certainly  might,  and  unquestionably  often  did,  refuse  to  proceed  to  the 
extent  to  which  relators  would  proceed,  who  might  be  urged  on  by  animosity  and 
by  party  considerations,  especially  against  a  corporation  ;  and  it  was  his  duty  to  see 
that  justice  should  be  done — that  justice  should  be  done,  not  only  to  those  who  were 
the  objects  of  the  charity,  but  to  the  trustees  of  that  charity."  The  whole  of  these 
ob-servations  point,  therefore,  to  the  Attorney-General  not  suing  as  having  any  individual 
interest  in  the  matter,  but  simply  to  his  suing  as  representing  the  King,  and  who,  as 
parens  patme,  calls  upon  the  Courts  to  protect  the  interests  of  a  class  of  his  subjects. 

The  case  of  Ei/re  v.  The  Countess  of  Shaftesbury  (2  P.  Wras.  103),  and  The  Jtlornei/- 
General  v.  Parnther  (3  Bro.  C.  C.  440),  which  were  referred  to  on  behalf  of  the 
Defendants,  appear  to  me  to  confirm  this  view  of  the  case,  and  to  shew  that  trusts 
regarding  infants  and  lunatics  will  be  administered  by  this  Court,  at  the  instance  of 
the  Attorney-General,  representing  the  Crown  as  parens  patria',  not  on  the  principle 
that  the  Attorney-General  has  any  interest  in  the  property  to  be  administered,  but' 
because  the  persons  who  have  that  interest  are  unable  to  protect  themselves.  The 
same  principle  is  laid  down  in  Attorney-General  v.  [246]  Brown  (1  Swan.  290,  291),  by 
Ijord  Eldon  :  "  The  Attorney-General,  the  servant,  not  of  the  public  but  of  the 
Crown,  exercises  another  authority  which  requires  particular  consideration.  It  is 
the  duty  of  a  Court  of  Equity,  a  main  part,  originally  almost  the  whole  of  its 
jurisdiction,  to  administer  trusts,  to  protect,  not  the  visible  owner  who  alone  can 
proceed  at  law,  but  the  individual  equitably,  though  not  legally  entitled.  From  this 
principle  has  arisen  the  practice  of  administering  the  trusts  of  a  public  charity. 
Persons  possessed  of  funds  appropriated  to  such  purposes  are  within  the  general  rule  ; 
but,  no  one  being  entitled  by  an  immediate  and  peculiar  interest  to  prefer  a 
complaint,  who  is  to  compel  the  performance  of  their  obligations  and  to  enforce 
their  responsibility  1  It  is  the  duty  of  the  King,  as  2>(i>'ens  2Mtri(C,  to  protect  property 
devoted  to  charitable  uses,  and  that  duty  is  executed  by  the  officer  who  represents 
the  Crown  for  all  forensic  purposes.  On  this  foundation  rests  the  right  of  the 
Attorney-General  in  such  cases,  to  obtain,  by  information,  the  interposition  of  a 
Courty  of  Equity." 

If  this  statute  barred  suits  by  the  Attorney-General  in  one  capacity,  it  would  be 
difficult  to  assign  a  reason  why  it  did  not  bar  suits  by  him  in  all  other  capacities ; 
and  yet  it  is  clear  that  this  statute  does  not  affect  suits  by  the  Attorney-General  to 
recover  property  belonging  to  the  Crown,  which  depends  on  and  is  regulated  by 
another  statute. 

I  have,  therefore,  come  to  the  conclusion  that  the  Attorney-General,  in  suits 
instituted  by  him,  whether  he  represents  the  Crown  as  2'a>'''ns  patrue,  or  in  any 
other  character,  is  not  within  the  words  of  this  statute,  which  imposes  a  limitation 
on  the  institution  of  suits  in  this  Court. 

[247]  This,  however,  will  not  dispose  of  this  case ;  it  still  remains  to  be 
considered  whether,  having  regard  to  what  maj'  be  called  the  equitable  construction 
of  the  statute,  on  the  analogy  to  be  drawn  from  the  provisions  of  it  which  the 
Courts  of  Equity  have  followed  in  these  cases,  this  Court  would  permit  the  Attorney- 
(ieneral  to  enforce  the  rights  of  a  person,  or  class  of  persons,  who  might  at  any  time 
have  instituted  a  suit  substantially  for  the  same  purpose,  but  have  neglected  to  do  so 
within  the  time  prescribed  by  the  statute.  The  case  of  The  Attonwy-deneral  v.  Persse 
enables  me  to  explain  my  meaning  more  clearly  by  an  illustration  from  that  case. 
If,  in  that  case,  a  schoolmaster  had  been  appointed  immediately  after  the  death 
of  the  testator,  who  might,  at  any  time,  by  suit  or  action,  have  enforced  the 
establishment  of  the  school  and  the  payment  of  the  salary  due  to  him,  would  the 
Court  have  permitted  the  Attorney-General  to  sustain  that  information  ]  That 
question,  however,  will  not  arise,  if  it  shall  appear  that  no  such  person  existed. 
I  proceed,  therefore,  to  consider  the  second  branch  of  this  question,  viz.,  whether, 
in   this  case,   there  existed   any   such   person,  or  class  of  persons,  other  than   the 

R.  v.— 4 
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Attorney-General,  who  could  have  instituted  proceedings  for  the  purpose  of  setting 
aside  the  coiiveyance  or  recovering  this  land?  First,  it  is  contended  that  the 
churchwardens  were  such  persons.  This  (juostion  divides  itself  into  two  heads  :  the 
power  and  interest  of  the  churchwardens  before  and  after  the  passing  of  the  stivtute 
of  the  59  Geo.  3.  Before  that  statute  passed,  I  am  of  opinion,  as  I  have  already 
expressed,  that  the  churchwardens,  in  that  character,  had  no  right  or  interest  in  the 
land  in  question.  There  is  no  evidence  to  shew  me  that,  previous  to  the  statute  of 
the  6  (Jeo.  2,  any  estate  or  interest  in  the  land,  in  their  character  of  churchwardens, 
vested  in  them,  and  in  the  [248]  absence  of  any  such  evidence,  I  cainiot  presume  it. 
That  they  and  the  rector  distributed  the  income  arising  from  the  land  amongst  the 
poor,  does  not,  as  it  appears  to  me,  justify  me  in  coming  to  an}'  such  conclusion. 
All  that  the  Court  knows  is,  that  the  profits  of  the  land  were  to  be  applied  for  the 
benefit  of  the  poor  of  the  parish.  The  statute  of  Geo.  2,  relating  to  these  parishes, 
creates  no  such  estate  ;  it  simply  directs  that  the  churchwardens  shall  be  the  persons 
to  distribute  the  revenues,  but  it  gives  them  no  interest  or  estate  in  the  land  ; 
neither  were  they  a  corporation,  nor  could  the  land  have  passed  from  one  set  of 
churchwardens  to  their  successors  without  a  conveyance.  Apart  from  their  character 
of  inhabitants  of  the  parish,  the  churchwardens,  as  such,  could  not  have  maintained 
any  suit  or  proceeding,  in  their  character  of  churchwardens,  to  recover  the  property. 
The  same  observations  also,  in  my  opinion,  apply  to  the  overseers  as  also  to  the 
rector. 

In  the  year  1819,  however,  the  statute  of  the  59  Geo.  3,  c.  12,  passed,  which,  it 
is  contended,  constituted  the  churchwardens  and  overseers  a  corporation,  and  vested 
all  lands  belonging  to  the  parish  in  them,  in  that  character.  The  17th  section,  in 
substance,  enacts  that  the  churchwardens  aTid  overseers  of  any  parish  may  take  and 
hold  lands  belonging  to  the  parish,  as  bodies  corporate,  and  may  sue,  in  relation  to 
such  lands,  in  that  character.  Whether,  in  any  case,  this  section  could  be  held  to 
vest  in  the  churchwardens  and  overseers,  lands  given  for  the  benefit  of  the  poor  of 
the  parish,  but  which  had  previously  been  improperly  aliened,  is  a  point  upon  which 
I  shall  not  express  any  opinion.  It  is  obvious,  however,  I  think,  that  this  section 
cannot  apply  to  lands  belonging  jointly  to  the  two  parishes,  as  in  this  case,  which 
had  been  professed  to  [249]  be  sold  by  the  parish  authorities  of  both,  previously  to 
the  passing  of  the  Act.  I  am  unable  to  discover  in  what  manner,  or  by  what 
proceedings,  the  churchwardens  or  the  overseers  or  the  minister  of  the  parish, 
apart  from  their  character  of  inhabitants  of  the  parish,  could  have  instituted  any 
proceedings  for  the  recovery  of  these  lands,  nor  do  the  cases  which  have  been 
referred  to,  which  have  relation  to  the  suits  by  persons  interested  in  charities, 
instituted  in  their  own  names  and  without  the  intervention  of  the  Attorney-General, 
at  all  bear  out  the  affirmative  of  such  a  proposition.  It  is  true  that  the  case  of 
JFeai  v.  Knight  (1  Cha.  Ca.  134)  is  cited  for  the  purpose  of  shewing  that  the  minister, 
the  churchwardens  and  overseers  of  the  parish  might  have  maintained  such  a  bill ; 
inasmuch  as,  in  that  case,  they  maintained  a  bill  for  a  legacy  given  to  the  parish, 
although  the  Attorney-General  was  no  party  to  the  cause.  I  express  no  opinion 
whether  that  case  would  be  followed  now ;  but  it  certainly  does  appear  to  me,  that 
if  that  case  is  to  be  treated  as  an  authority  to  shew  that  the  minister,  churchwardens 
and  overseers  could  file  a  bill  to  set  aside  an  act  done  by  their  predecessors  in  office, 
it  can  only  be  on  the  ground  that  they  were  to  be  treated  as  a  <iuusi  corporation, 
constituting  or  representing  the  parish  for  this  purpose.  And  if  this  be  so,  it  would 
be  difficult  to  hold  that  they  could  not  be  bound  by  the  acts  previously  done  by  the 
same  corporation,  in  relation  to  the  same  subject-matter;  in  which  case,  the 
convej'ance  in  1790,  having  been  made  by  their  same  authorities,  would  have  bound 
their  successors.  In  my  opinion,  however,  it  is  impossible  to  hold  that  the  minister, 
churchwardens  and  overseers,  as  such,  independently  of  the  statute  of  Geo.  3,  which, 
as  I  have  already  stated,  does  not,  in  my  opinion,  apply,  can  bind  the  parish  by 
[250]  their  acts,  whether  in  the  alienation  of  parish  property  or  in  their  attempt  to 
recover  it. 

But  a  distinction,  to  which  I  have  already  referred,  will  shew  clearly  that  even 
if  the  argument  of  the  Defendants  were  acceded  to,  it  would  not  constitute  a  bar  to 
the  present  suit.     If  their  officers  could  have  instituted  any  such  suit,  it  could  only 
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have  been  because  they  were  trustees  for  the  objects  of  this  charity.  The  time 
which  has  elapsed  might  constitute  a  bar  to  prevent  the  trustees  from  suing,  but 
would  not  necessarily  do  the  same  against  their  cMuis  que  trust.  The  trustees  for  an 
infant,  or  other  person  under  disability,  may,  by  his  own  acts,  be  disqualified 
from  taking  any  steps  to  recover  the  property  of  which  he  was  trustee ;  but  this 
disqualification  will  not  afJect  the  cestui  que  trust,  whose  right  to  sue  must  be 
determined  on  its  own  grounds,  apart  from  the  conduct  or  misconduct  of  the  trustee. 
I  think  it,  therefore,  immaterial  further  to  consider  whether  these  churchwardens 
and  the  rectors  were  or  were  not  trustees  of  the  charity  estates ;  or  whether,  in  that 
character,  they  could  or  could  not  have  sued  for  the  recovery  of  this  land. 

The  third  and  only  class  of  persons,  if  any,  who  could  have  instituted  such  pro- 
ceedings, are  the  objects  of  the  charity  themselves,  i.e.,  the  poor  of  the  parish.  I 
proceed  now  to  consider,  whether  they,  or  any  of  them,  could,  with  effect,  have 
instituted  any  proceedings  for  the  purpose  of  recovering  this  property.  Several 
cases  were  cited  for  the  purpose  of  establishing  the  affirmative  of  this  proposition. 
In  the  first  place,  it  is  urged  that  a  suit  respecting  a  charity  differs  in  no  respect 
from  one  instituted  for  the  administration,  the  regulation,  or  the  recovery  of  trust 
property,  and  that  the  jurisdiction  to  [251]  enforce  it  is  vested  in  the  Court  of 
Chancery.  And  it  is  contended  that  such  a  suit  could  have  been  maintained  by  some 
of  the  poor  inhabitants  of  the  parish,  suing  on  behalf  of  themselves  and  the  rest  of 
the  inhabitants  of  the  parish.  In  the  absence  of  authority,  it  would  appear  to  me, 
that,  upon  principle,  no  such  suit  could  have  been  maintained.  The  principle  upon 
which  the  Attorney-General  instituted  suits  in  this  Court,  I  have  already  adverted  to. 
In  the  case  of  a  breach  of  trust  affecting  many  persons,  but  not  of  a  public  nature, 
as  for  instance,  a  breach  of  trust  affecting  the  shareholders  of  a  joint  stock  company, 
the  Attorney-General  is  neither  a  necessary  nor  a  proper  Plaintiff.  There  are, 
undoubtedly,  many  cases  of  a  mixed  nature,  where  the  breach  of  a  trust  is  partly  of 
a  public  character,  and  also  affects  the  private  interests  of  some  particular  individuals. 
In  these  cases  the  remedy  can  only  be  properly  enforced  by  joining  the  persons 
injured  as  Co-plaintiffs  with  the  Attorney-General,  and  proceeding  by  information 
and  bill.  But  in  the  case  of  a  breach  of  trust  affecting  many  persons,  and  properly 
of  a  public  character,  the  Attorney-General,  I  apprehend,  can  alone  sue  with 
propriety.  The  cases  cited  in  support  of  the  proposition,  that  such  a  suit  could  be 
maintained  by  the  poor  of  these  parishes,  do  not  appear  to  me  to  do  so.  The  case  of 
Jjruiiih)/  V.  Siiiiih  (1  Sim.  8)  is  far  from  estalilishing  that  a  few  individuals  of  these 
parishes  could  have  maintained  the  suit,  although  suing  on  behalf  of  all  other  persons 
interested.  That  case  seems  to  establish  that  where  the  breach  of  trust  complained 
of  is  both  of  a  private  and  of  a  public  nature,  a  suit  may  be  instituted  to  redress  it, 
either  by  the  individuals  themselves  or  by  the  Attorney-General.  That  was  the  case 
of  an  improper  payment  made  by  the  treasurer  of  a  parish  out  of  the  [252]  parish 
rates.  The  suit  was  i)y  nine  ratepayers,  on  behalf  of  themselves  and  the  remaining 
ratepayers,  other  than  the  Defendants,  and  it  sought  an  account  and  repayment  by 
the  Defendants  ;  but,  in  that  case,  all  the  persons  interested  or  to  become  interested 
in  the  <iuesti()n  were  in  existence.  It  was  simply  a  question  whether  a  sum  of  money 
had  been  properly  allowed  to  trustees  acftninistering  a  pulilic  trust,  or  whether  they 
should  be  compelled  to  repay  it.  The  case  of  Li/diatt  v.  Fixirh  (2  Vern.  410)  was  of 
this  nature  : — The  trustees  of  a  hospiUd  had,  in  the  year  1659,  made  a  lease  of  charity 
lands  for  twenty-one  years,  at  the  old  rent  of  £18  per  annum,  and,  bj'  a  separate 
deed  of  covenant,  the  lessee  covenanted  to  pay  £32  per  annum  additional,  and  the 
trustees  of  the  hospital  covenanted  to  renew  till  the  full  term  of  sixty  yeai's  had 
expired.  In  1G82  the  lease  was  renewed  at  the  old  rent,  and  the  lessee,  bj-  an 
indorsement  on  the  deed  of  covenant,  covenanted  to  pay  the  additional  rent  of  £32. 
The  lessee  filed  his  bill  to  have  the  lease  renewed  pursuant  to  the  covenant  of  16.")9, 
which  bill  was  dismissed  on  the  ground  that  it  was  a  breath  of  trust,  and  void.  The 
lessee  theri'Ui)on  refused  to  pay  the  additional  rent,  oti  which  the  bill  in  question  was 
filed,  for  the  purjiose  of  obtaining  this  additional  rent,  because,  as  the  covenant  did 
not  appear  on  the  lease  itself,  no  action  could  be  maintained  at  law.  The  Lord 
Keeper  so  decreed,  and  permitted  the  lessee,  on  paying  such  additional  rent,  to  retain 
the  land  till  the  twenty-one  years,  granted  in  1682,  had  expired.     This  case  is  open 
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to  the  same  observation  as  that  which  I  have  made  in  Bromlei/  v.  Smitli  :  it  was,  in 
fact,  a  suit  in  equity,  to  recover  rent,  which,  from  the  peculiarity  of  the  case,  could 
not  be  recovered  at  law  ;  and  it  is,  in  my  (ipinion,  far  from  establishing  the  proposi- 
tion that  [253]  would  be  necessary  to  support  the  argument  of  the  Defendants  in  the 
present  case.  The  case  of  Jl'est  v.  Kniijht  (1  Ch.  Ca.  134),  I  have  already  commented 
upon.  On  this  question,  it  is,  I  think,  scarcely  consistent  with  the  other  cases  to 
which  I  have  referred.  If  the  legacy  in  that  case  had  been  given  to  the  then  existing 
inhabitants  of  the  parish,  it  would  have  been  intelligible  ;  but  without  the  presence 
of  the  Attorney-General,  to  represent  the  future  parishioners  thereafter  to  come  into 
existence,  I  am  not  able  clearly  to  see  how  their  interests  were  or  could  have  been 
protected.  None  of  these  ca.se.s,  however,  decide  that  the  inhabitants  of  these  parishes, 
or  any  class  of  them,  could,  without  the  assistance  of  the  Attoiney-General,  have 
maintained  a  suit  to  recover  ])roperty  improperly  aliened,  I  am  myself  unable  to  see 
how  such  a  suit  could  have  been  framed,  and  it  is  clear  that  no  application  could 
have  been  made  by  a  petition  under  the  59  Geo.  3,  c.  101. 

The  poor  of  a  parish  are  a  general  class  not  clearly  defined,  embracing  future 
generations  and  subject  to  great  Huctuations,  the  major  part  of  them  constantly 
subject  to  .some  one  of  the  disabilities  defined  by  the  statute  ;  unaccustomed,  also, 
to  act  together,  and  neither  endowed  with  the  knowledge,  nor  supplied  with  the 
means,  necessary  to  enable  them  to  conduct  such  a  suit.  If  I  were  desired  to  select 
a  body,  which  more  than  another  requires  the  support  and  assistance  of  the  Crown, 
as  piircnfi  patria-,  by  his  Attorney-General,  I  should  be  disposed  to  select  the  poor  of 
a  populous  metropolitan  parish. 

In  my  opinion,  therefore,  there  has  not  existed  any  person,  or  class  of  persons, 
other  than  the  Attorney-General,  who,  since  the  date  of  the  conveyance  in  1790, 
[254]  could,  by  themselves  individually,  have  instituted  any  proceeding  for  the 
purpose  of  redressing  the  wrong  which  had  been  inflicted  on  these  parishes  by  the 
alienation  of  this  property.  And  further,  that  where  no  such  person,  or  class  of 
persons,  exists,  the  statute  of  3  &  4  Will.  4  does  not  bar  suits  by  the  Attorney- 
General,  whether  ej;  ojficio  or  at  the  relation  of  others,  to  redress  this  injury.  The 
result,  therefore,  of  my  opinion  is  that  neither  the  express  words  of  the  statute,  nor 
the  spirit  and  object  of  it,  apply  to  the  particular  case  before  me,  or  constitute  any 
bar  to  prevent  me  from  making  a  decree  in  this  cause.  I  shall  accordingly  declare 
the  conveyance  to  be  void,  and  direct  it  to  be  delivered  up  to  be  cancelled  ;  and 
direct  an  account  to  be  taken  of  the  rents  and  profits  received  in  respect  of  the  land 
since  the  filing  of  the  information,  making  all  just  allowances.  Direct,  also,  the  land 
to  be  marked  out  by  metes  and  bounds,  with  liberty  to  apply,  in  case  the  parties 
differ.  I  think  this  is  not  a  case  to  make  the  Defendants  pay  any  costs  ;  but,  of 
course,  I  can  give  them  none.  The  Attorney-General  and  relators'  costs  must  come 
out  of  the  property  recovered ;  and  there  must  be  an  inquiry  before  me,  in  Chambers, 
to  consider  of  a  scheme  for  the  future  application  of  the  rents  of  the  charity. 

After  the  judgment,  the  attention  of  the  Court  was  drawn  to  the  question  of 
allowing  the  Defendants  for  lasting  improvements  {Atlorney-Generid  v.  Krrr,  2  Beav. 
429),  and  also  as  to  the  necessity  of  a  reconveyance. 

The  Mastkk  of  the  Rolls.  I  should  have  no  difficulty  whatever  in  allowing 
for  the  permanent  improvements,  if  I  gave  an  account  of  [255]  back  rents  ;  but  if 
allowances  were  made  for  permanent  improvements,  during  any  portion  of  the  period 
that  the  Defendants  have  been  in  possession,  this  would  necessarily  involve  an 
account  of  the  rents  received  during  the  same  period.  It  is  quite  certain  that  the 
Defendants  have  most  matoiially  improved  the  property,  and,  therefore,  if  they 
thought  it  desirable,  I  should  be  disposed  to  grant  such  an  inquiry  ;  but  in  that  case, 

1  could  not  limit  the  account  of  rents  to  the  date  of  the  institution  of  the  suit. 

As  to  the  necessity  of  a  reconveyance,  I  think  I  expressed  my  opinion,  in  Ilo'/lifon 
V.  IIo(jhtm,{\)  that  a  deed  which  was  delivered  up  to  be  cancelled,  and  which  was 

(1)  15  Beav.  278.  And  see  Leech  v.  Leech,  2  Ch.  Rep.  100  ;  Mar/ennis  v.  3I'C'ulIoffh, 
Gilb.  ?:q.  Ca.  235  ;  JFoodward  v.  AMm,  Ventris,  296  ;  Ihlton  v.  The  Bishop  of  Carlike, 

2  Hen.  Black.  263 ;  lloe  d.  Earl  of  Berkeley  v.  The  Archbishoj)  of  York,  6  East,  86 ;  Moss 
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marked  "  cancelled  "  by  this  Court,  put  the  parties  in  exactly  the  same  situation  as 
if  no  such  deed  had  ever  been  executed. 

Note.  —The  decree  directed  the  deed  to  be  cancelled,  and  an  account  of  rents,  as 
from  the  13th  of  January  18-50  ;  but  it  gave  no  allowance  for  improvements. 

[256]    Attorney-General  v.  The  GtOvernors,  &c.,  of  the  Sherborne  Grammar 
School.     Feb.  15,  16,  17,  A/ml  22,  1854. 

[S.  C.  24  L.  J.  Ch.  74  ;  18  Jur.  636.     See  In  re  Campden  Charities,  1881, 

18  Ch.  D.  320.] 

As  to  the  admission  of  Dissenters  to  the  Free  Grammar  Schools  of  King  Edward  the 
Sixth. 

A  free  grammar  school  was  founded  and  endowed  by  King  Edward  the  Sixth,  by 
letters  patent  (1550),  for  the  education,  teaching  and  instruction  of  boys  and 
young  men  in  grammar ;  the  direction  and  management  was  thereby  committed 
to  the  governors,  who  were  empowered,  with  the  advice  of  the  bishop  of  the 
diocese,  to  make  statutes  and  ordinances  for  that  purpose.  Held,  that  this  was  a 
Church  of  England  school  properly  so  called. 

The  governors,  with  the  approbation  of  the  bishop,  having  made  ordinances,  which 
rendered  compulsory  the  use  of  certain  prayers  in  the  school,  attendance  at  divine 
service  in  the  parish  church,  and  the  receiving  by  the  scholars  of  religious  instruc- 
tion in  the  doctrines  of  the  Church  of  England,  and  confined  the  exhibitions  to 
such  scholars  as  were  proceeding  to  the  Universities  of  Oxford  and  Cambridge  : 
Held,  that  these  ordinances  were  within  the  scope  and  authority  of  the  governors 
and  bishop,  and  were  no  violation  of  the  original  instrument  of  foundation.  Held, 
also,  that  such  matters  related  to  the  internal  management  of  the  school,  and  were 
therefore  the  subject  of  visitatorial  jurisdiction  exclusively. 

In  1723  a  petition  was  presented  to  the  Lord  Chancellor,  as  visitor,  by  certain  Dis- 
senters, complaining  of  the  compulsory  attendance  at  church,  and  praying  for 
exemption  to  their  children,  and  that  they  might  have  the  benefits  of  the  school ; 
and  an  order  was  made,  giving  the  master  a  discretion  to  exempt,  from  such 
attendance,  the  child  of  any  parent  who  applied,  but  it  never  was  acted  on,  and 
the  ordinances  afterwards  made  did  not  recognize  it.  Seniblc,  that  the  only  juris- 
diction which  the  Court  of  Chancery  has,  is  to  see  that  order  properly  enforced,  in 
the  spirit  in  which  it  was  made,  as  in  the  case  of  a  breach  of  trust. 

Jurisdiction  of  this  Court  in  charity  matters  : — This  Court,  in  charity  cases,  has 
jurisdiction  to  redress  a  breach  of  trust,  where  the  objects  of  the  founder  have 
been  prevented  or  neglected.  It  has  also  authority  to  direct  a  scheme,  in  order  to 
enforce  the  more  complete  attainment  of  those  objects.  The  Court  has  also  power, 
where  the  actual  objects  become  impossible,  to  direct  the  application  of  the 
revenues  cif-prb  :  but  it  has  no  authority  to  vary  the  original  foundation,  and 
apply  the  revenues  in  a  manner,  apparently,  more  beneficial  to  the  public,  or  as 
it  may  surmise  the  founder  would  have  done,  had  he  foreseen  the  changes  which 
had  taken  place  by  the  lapse  of  time. 

The  Attorney-General  and  relator  cannot  be  allowed  to  take  opposite  views  on  an 
information. 

King  Edward  the  Sixth,  by  letters  patent,  dated  KUh  May  1550,  upon  the 
petition  of  the  iidiabitants  of  Sherborne  and  many  others,  his  sulijects  of  the  whole 
neighbouring  country,  granted  and  ordained  that  from  thenceforth  there  should  be 
a  grammar  school  there,  to  be  called  "The  Free  Grammar  School  of  King  Edward 
the  Sixth,"  for  the  education,  teaching,  and  instruction  of  boys  and  young  men  in 
grammar,  to  continue  for  ever,  [257]  consisting  of  one  master  and  one  sub-master, 

V.  Mills,  6  East,  148 ;  Sluysken  v.  Hunkr,  1  Mer.  40  ;  Shep.  Touch.  69 ;  4  Corny ns' 
Dig.  (5th  edit.)  281,  note  (//) ;  4  Cruise  (4th  edit.)  408  ;  15  Viner's  Ab.  (2d  edit.)  53. 
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or  usher.  And  he  directed  that  tweiitj'  of  the  more  discreet  and  honest  men,  inhabi- 
tants of  the  town  and  pari.sh  of  Sherborne,  for  the  time  lieing,  should  be  appointed 
and  be  called  "The  Governors  of  the  Possessions,  Revenues,  and  Goods  of  the  Free 
Grammar  School  of  King  Edward  the  Si.xtb  in  Sherborne,  in  the  county  of  Dorset." 
Twenty  governors  were  thereby  appointed,  and  made  a  body  corporate,  to  have 
pei-petual  succession  ;  and  full  power  and  authority  were  given  to  them  and  their 
successors,  or  the  major  part,  to  elect  new  directors  in  the  room  of  directors  dying  or 
removing  out  of  the  town  or  parish,  and  to  appoint  a  master  and  sub-master  of  the 
school  ;  and  they  were  also,  with  the  advice  of  the  Bishop  of  Bristol,  for  the  time 
being,  empowered  to  make  fit  and  wholesome  statutes  and  ordinances  in  writing, 
relating  to  the  ordering,  governing,  and  directing  of  the  said  master  and  sub-master, 
and  of  the  scholars  of  the  said  school,  and  all  other  things  concerning  the  said  .school, 
such  statutes  and  ordinances  so  to  be  made  to  be  inviolably  observed,  from  time  to 
time,  for  ever.  Licence  was  granted  to  the  governors  to  take  lands  in  mortmain  not 
exceeding  a  certain  yearly  value,  the  King  himself  thereby  granting  them  the  chantry 
of  Martock  and  mansion  thereto  belonging,  and  divers  other  lands  and  hereditaments 
for  the  maintenance  of  the  school. 

The  school  thus  established  had  continued  to  the  pre.sent  time,  and  its  endowment 
consisted  of  the  original  grant  by  King  Edward  the  Sixth,  with  some  very  trifling 
additions. 

In  pursuance  of  the  power  contained  in  the  letters  patent,  certain  statutes  and 
ordinances,  dated  20th  June  1-592  (being  the  first  and  earliest  on  record),  were  made 
by  the  governors  of  the  school,  with  the  approbation  of  [258]  the  Bishop  of  Bristol, 
for  the  good  order,  rule,  and  governance  of  the  schoolmaster,  usher  and  scholars.  By 
the  third  of  these,  the  master  and  usher  were  to  enter  the  school  at  six  o'clock  in  the 
morning,  and  after  prayers,  sing  a  psalm,  and  take  care  that  the  scholars  attended 
at  the  regular  time.  The  fourth  directed,  "  That  the  schollers  shall  have  no  libtie  to 
plaie  in  that  week  wherein  is  a  holidaie,  and  every  week  wherein  is  noe  holidaie  to 
have  lycense,  for  one  afternoon  only,  at  the  discretion  of  the  scholemaster,  if  the 
master  soe  serve,  and  in  the  eve  of  every  holidaie  to  kepe  their  schole  and  exercises 
until  evenying  praier,  and  then  to  goe  to  the  church,  by  two  and  two,  the  master  and 
usher  accompanying  them  ;  and  in  every  Sabbath  daie  and  holidaie,  the  schollers  shall 
repaire  to  the  schole  before  the  last  ringing  to  praier,  morning  and  evening,  and  from 
thence  shall  go,  two  and  two,  to  the  churche,  in  quiet  and  decent  order,  the  master 
and  usher  accompanying  them,  and  there  shall  spend  the  tyme  in  praire  to  the  laude 
and  praise  of  God."  The  fifth  provided  for  the  proper  demeanour  of  the  scholars  in 
church.  The  sixth  was  in  these  words  :  "  That  the  purposes  before  intended  male, 
by  God's  grace,  take  the  better  effect  and  increase,  in  the  children  and  schollers  to  be 
instructed  and  taught  in  the  said  schole,  be  it  ordeyned,  that  the  scholemaster  and 
usher,  from  one  of  the  clock  in  the  afternoon  of  every  Saterdaie  until  evening  praier 
of  the  same  day,  shall  instruct  and  catechi.se  the  children  and  schollers  under  their 
severall  teachinge,  in  the  knowledge  of  Christian  religion,  the  use  and  benefite  of  the 
Sacraments,  according  to  such  books  as  are  set  forth  by  authoritie  for  that  purpose, 
and  such  and  soe  many  of  their  schollers  as  shall;  be  found  liable,  by  knowledge  and 
ripeness  in  years  and  discretion,  to  understand  the  benefitt  of  the  Sacramente  of  the 
Holie  Communion  of  the  Lorde's  Supper,  shall,  at  some  tymes,  once  in  every  yeare  at 
the  least,  [259]  with  the  knowledge  and  privitie  of  the  scholemaster,  be  partakers  of 
the  Comunyon,  and  if  any  scholler  shall  refuse  to  be  soe  instructed  and'chatechized,  or 
to  come  to  the  Communion,  the  scholemaster  shall  present  him  to  the  wardens  and 
governors  of  the  schole,  and  if  he  shall  continue  in  such  his  obstinacie,  by  the  space 
of  two  months  after  warnynge  given  him,  he  shall  be  expelled  the  schole  for  ever,  and 
be  further  punished  as  the  lawes  of  this  realm  doe  require."  The  tenth  provided  for 
the  attendance  in  church  of  the  scholars  remaining  in  the  town  of  Sherborne  during 
the  vacation  ;  and  the  1 2th  provided  for  the  attendance  of  the  scholars  on  the  burial 
of  a  governor  or  governor's  wife. 

The  second  set  of  statutes  was  dated  the  6th  of  October  1663  ;  but  they  did  not 
appear  to  have  been  signed  by  the  bishop,  and  it  was  doubtful  whether  they  were 
ever  in  force. 

The  third  set  of  statutes  bore  date  the  10th  of  October  1679,  and  these  were  made 
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with  the  approbation  of  the  then  Bishop  of  Bristol,  pursuant  to  the  letters  patent. 
They,  like  the  statutes  of  1663,  contained  an  injunction  against  teaching  any 
principle  or  rule  tending  to  Popery,  schism  or  rebellion  ;  and  they  also  directed  the 
scholars  to  be  instructed  in  the  profession  of  the  true  Christian  religion  and  obedience 
to  the  King  and  the  laws,  civil  and  ecclesiastical,  and  provided  for  the  observance  of 
daily  morning  and  evening  prayer,  for  the  times  at  which  the  scholars  should  have 
liberty  to  play,  their  attendance  and  demeanour  at  church,  and  learning  the  Church 
catechism.  And  it  was  thereby  ordered,  that  "  the  master  and  usher,  every  Saturday, 
in  the  afternoon,  from  one  of  the  clock  until  evening  prayer,  should  catechise  and 
instruct  the  scholars  in  their  several  charges,  using  and  explaining  the  Thirty-[260]- 
nine  Articles  expressed  by  the  Church  of  England,  to  the  upper  forms ;  and  the 
catechism  of  the  Church  established  by  law,  to  the  lower  forms  ;  and  that  every 
Sunday  in  the  afternoon  the  scholars  should  attend  the  minister  at  his  catechism 
lectures  in  the  church." 

The  foin-th  set  of  statutes  was  made  in  1799,  by  the  governors,  with  the  approba- 
tion of  the  then  Bishop  of  Bristol,  and  these,  after  directions  as  to  attendance  in 
church,  and  instruction  in  the  catechism,  doctrine  and  discipline  of  the  Church  of 
England  as  before,  provided  that  the  master  and  usher  should  use  the  following 
prayers  in  the  school  for  the  morning  and  evening  service  (only  changing  in  the 
evening  the  third  collect  for  grace  for  the  third  collect  for  aid  against  all  perils),  the 
general  confession,  the  Lord's  Prayer,  the  third  collect  for  gi-ace,  the  general  thanks- 
giving, the  prayer  of  St.  Chrysostom,  and  a  special  prayer  having  reference  to  the 
foundation  and  its  objects  (as  is  usual  in  such  cases),  concluding  with  the  grace  of 
our  Lord.  These  prayers,  the  Complainants  alleged,  either  implied  or  asserted 
doctrines  disapproved  of,  more  or  less,  by  various  classes  of  Dissenters. 

The  fifth  set  of  ordinances  was  made  in  1827,  and  was  approved  by  the  then 
Bishop  of  Bristol.  These  provide  that  the  master  should  be  an  M.A.,  and  the  usher 
a  B.A.  at  least,  of  Oxford  or  Cambridge,  and  well  affected  to  the  doctrine  and  dis- 
cipline of  the  Church  of  England,  and  should  each  take  the  oath  of  allegiance  and 
supremacy,  and  an  oath  not  to  read  or  teach  any  author  or  book,  or  infuse  any 
principles  tending  to  Popery,  schism  or  rebellion.  They  also  provided  for  the  use  of 
prayers,  as  in  the  previous  ordinances,  and  established  four  exhibitions  for  boys  on 
the  foundation,  and  proceeding  to  either  of  the  Universities  of  Oxford  [261]  or 
Cambridge,  amounting  to  £40  each,  and  tenable  for  four  years,  the  boys  eligible 
thereto  to  be  examined  as  to  their  literary  attainments  and  knowledge  of  religion, 
and  the  Httest  to  be  nominated. 

The  sixth  set  of  ordinances  was  made  in  1851,  and  these  are  nearly  the  same  as 
the  sets  last  mentioned,  as  regards  qualification  of  the  masters,  the  management 
of  the  school,  the  teaching  of  the  catechism,  the  attendance  at  church,  and  the  use  of 
particular  prayers  ;  but  provision  was  more  fully  made  for  the  raising  and  mainten- 
ance of  a  prize  and  exhibition  fund,  the  bestowal^of  medals,  and  other  encouragements 
to  the  scholars,  and  for  the  stipends  of  extra  masters. 

In  May  1723  a  petition  was  presented  to  the  Lord  Chancellor,  by  seventy-eight 
Protestant  Di-ssenters,  inhabitants  of  Sherborne,  on  behalf  of  themselves  and  several 
other  inhabitants  of  the  town  and  neighbourhood,  complaining  of  the  statutes  of  1592 
which  rendered  attendance  by  the  scholars  at  divine  service  in  the  parish  church 
compulsory,  and  excluded  the  children  of  Dissenters  from  the  school,  contrary  to  the 
intent,  as  they  alleged,  of  the  Royal  founder  ;  and  praying  that  the  Chancellor,  as 
visitor,  and  therefore,  having  power  thereby  to  reform  all  abuses,  misapplication,  and 
undue  restraints  of  the  charity,  would  direct  that  the  Dissenters'  children  might  have 
the  benefits  of  the  charity.  Upon  this  petition  being  heard  before  Lord  Macclesfield, 
the  then  Lord  Chancellor,  he  made  an  order,  on  the  6th  of  August  1723,  that,  "when 
the  scholars  should  assemble  in  the  school,  in  order  to  their  going  to  church,  according 
to  the  statute,  and  the  parent  of  any  scholar  amongst  them  should  desire  his  child  or 
children  to  go  to  any  meeting  allowed  by  law,  the  master  of  the  school  should  be  at 
liberty  to  give  leave  to  such  child  or  chil  [262]-dren  to  go  to  such  meeting  accord- 
ingly." This  order  appears  never  to  have  been  acted  on,  and  the  three  sets  of 
ordinances  made  subsequently,  not  only  did  not  recognize  it,  but  were  entirely  opposed 
to  its  spirit ;  nor  (so  far  as  was  known)  had  anyone  ever  availed  himself  of  the  privilege 
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thereby  granted,  and  the  existence  of  the  order  iteelf  was  unknown  till  after  the  filing 
of  the  information. 

The  school  being  now  managed  and  governed  according  to  the  statutes  and 
ordinances  of  18.^1,  which  applied  to  a  purely  Ch\irch  of  England  school,  an  informa- 
tion was  filed,  at  the  relation  of  a  Dissenter  in  Sherborne,  on  behalf  of  himself  and 
all  other  the  inhabitants  of  the  town  and  neighbourhood,  not  being  members  of  the 
Church  of  Hiigland,  stating  that,  tiolwithslandiiig  the  order  of  1723,  no  exemption 
was  made  in  favour  of  the  children  of  Dissenters,  from  the  requirements  of  such  of 
the  statutes,  for  the  time  being,  as  enjoined  attendance  upon  religions  instruction, 
worship,  services  or  ceremonies,  and  by  reason  thereof,  persons  conscientiously  dis- 
senting from  the  Church  by  law  established,  had  been  long  excluded  from  the  benefit 
of  the  charity,  and  from  the  advantages  of  the  education  intended  to  be  furnished  by 
means  of  the  rents  and  profits  of  the  property  thereof  ;  that  the  Universities  of  Oxford 
and  Cambridge  were  adapted  to  the  education  of  persons  only  belonging  to  the 
Established  Church,  and  could  confer  degrees  only  upon  members  of  that  church  ;  that 
from  the  time  of  the  first  foundation  of  the  school,  by  the  King's  letters  patent,  to 
the  L'Oth  of  .Tune  1-592,  the  children  of  all  the  subjects  of  this  realm,  inhabitants  of 
the  town  of  Sherboiiie,  were  at  liberty  to  avail  themselves  of  the  advantages  to  be 
derived  from  the  school,  and  that  but  for  such  of  the  statutes  as  confined  e.xhil)itions 
to  scholars  who  should  proceed  to  Oxford  and  Cambridge,  and  made  it  com-[263]- 
pulsory  on  them  to  attend  the  religious  instruction,  worship,  ceremonies  and  services, 
therein  mentioned,  all  the  (ibieen's  subjects,  inhabitants  of  the  town  and  neighbouring 
country,  might  still  share  in  the  benefit  provided  by  the  funds  of  the  charity  ;  that 
the  school  was  founded  for  the  equal  benefit  of  all  classes  of  the  subjects  of  this  realm 
inhabiting  Sherborne,  and  the  property  of  the  charity  was  held  by  the  governors, 
upon  trust  to  apply  it  in  maintaining  the  school  for  the  equal  benefit  of  all  such 
classes,  without  any  distinction  on  account  of  the  dift'erent  religious  doctrines  or 
opinions  prevailing  amongst  them  :  and  that  such  of  the  rules  and  practices  as 
directly,  or  in  effect,  excluded  Dissenters,  were  contrary  to  the  intentions  of  King 
Edward  the  Si.xth,  as  manifested  by  his  letters  patent ;  and  the  making  of  them  con- 
stituted a  breach  of  trust,  and  that  they  ought  to  be  rectified  and  reformed 
according]}'. 

The  information  prayed  a  declaration  that  the  property  comprised  in  the  letters 
patent  was  granted  to  the  governors,  upon  trust  to  apply  it  in  maintaining  a  free 
grammar  .school  at  Sherborne,  for  the  education  of  the  children  of  all  persons 
inhabitants  of  the  town  and  neighbourhood,  without  any  distinction  whatsoever  on 
account  of  their  religious  sentiments  or  practices  ;  that  the  application  of  it,  in 
maintaining  a  school,  the  statutes  of  which  excluded  the  children  of  inhabitants  not 
members  of  the  Established  Church  from  participating  in  the  benefits  to  be  derived 
from  the  foundation,  was  an  improper  application  thereof ;  and  that  such  statutes 
were  improper  statutes,  and  ought  to  be  rectified  and  reformed  accordingly. 

The  Defendants,  the  governors,  by  their  answer,  admitted  that  there  was  no 
exemption  in  favour  of  Dissenters ;  but  they  stated  that  so  far  as  they  knew  or 
believed,  or  had  been  al)le  to  ascertain,  no  parents  had  [264]  asked  permission  to 
take  their  sons  to  any  place  of  worship  other  than  the  Established  Church,  though 
the  children  of  Dissenters  had  been,  from  time  to  time,  and  were  then,  in  the  course 
of  education  at  the  school,  availing  themselves  of  the  benefits  of  the  charity. 

The  Solicitor-Gener.\l  (Sir  R.  Bethell),  and  T.  H.  Terrell,  for  the  Attorney- 
General,  were  proceeding  to  open  the  case  as  distinct  from  the  case  of  the  relators,  when 

The  M.vster  of  the  Rolls  objected  that  although,  in  informations  by  relation, 
the  Attorney-General  allowed  the  relators  to  conduct  the  case  and  to  instruct  counsel, 
such  counsel  appeared  for  and  on  behalf  of  the  Attorney-General.  The  Attorney- 
General  (he  said)  might  stop  the  information  or  regulate  the  mode  of  conducting  it, 
but  that  he  could  not  be  heard  to  support  views  not  in  accordance  with  those  adduced 
by  the  counsel  who  appeared  for  him  as  informant,  and  whom  he  had  permitted  the 
relators  to  select  and  instruct.(l) 

(1)  Attorney-General  v.  The  Iron  numbers'  Company,  2  Beav.  329;  Attorney-General  v. 
IFyggeston  Hospital,  16  Beav.  313,  31 1,  n. 
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The  Solicitor-General,  thereupon,  withdrew,  leaving  the  case  in  the  hands  of 
the  counsel  for  the  relator. 

Mr.  Lloyd  and  Mr.  F.  J.  Wood,  for  the  relator.  The  question  is,  whether  where, 
either  by  Royal  grant,  or  private  endowment,  a  "  free  grammar  school  "  is  established, 
and  that  designation  of  the  charity  is  used  on  the  letters  patent  or  foundation  deed, 
and  there  is  no  indication  of  a  particular  religious  instruction  intended  to  be  given  in 
the  school,  Dissenters  are  to  be  excluded  ]  That  is  a  question  of  intention,  to  be 
ascertained  from  the  letters  patent,  whether  they  import  that  the  school  is  to  be  a 
Church  of  England  school  only,  or  whether  [265J  Church  membership  is  necessary  to 
entitle  parties  to  the  benefits  of  it.  Like  every  other  question  of  intention,  the  ques- 
tion, in  this  case,  must  be  determined  by  the  construction  of  the  letters  patent 
themselves,  and  the  existing  state  of  things  at  the  time  they  were  made.  Is  there, 
then,  any  express  intention  in  the  instrument  itself  establishing  the  charity,  or  any 
circumstance  existing  at  the  time  of  making  it,  amounting  to  an  indication  of  an 
intention  that  those  scholars  only  should  be  admissible  to  the  school  who  were 
members  of  the  Church  of  England  !  for,  if  not,  then  all  persons,  inhabitants  of 
Sherborne  and  the  neighbourhood,  were  and  are  now  entitled  to  admission.  In  the 
first  place  the  letters  patent  were  granted  upon  the  petition  of  the  inhabitants, 
generally,  and  were  not  a  gift  emanating  from  spontaneous  Royal  bounty,  but  granted  by 
the  King,  "  upon  the  petition  of  the  inhabitants  of  Sherborne,  and  many  others  of  his 
subjects  of  the  whole  neighbouring  country."  There  is  nothing  to  shew  that  these 
Petitioners  to  the  King  were  persons  belonging  to  the  Church  of  England  or  other- 
wise. There  had  been  no  school  at  Sherborne  previously,  and  this  was  a  new 
institution — one  of  a  numerous  class  of  schools  founded  by  King  Edward  the  Sixth, 
and  established  at  the  request  of  the  inhabitants  generally.  Then,  again,  it  is  a 
school  to  be  called  "  The  Free  Grammar  School  of  King  Edward  the  Sixth."  That 
imports  the  utmost  latitude  in  regard  to  the  persons  to  be  benefited  ;  and  the  expres- 
sion itself  made  use  of  in  the  grant  (though  the  petition  on  which  the  grant  was 
founded  is  not  in  existence,  and  cannot  be  made  available  to  assist  in  construing  it), 
shews  that  the  school  was  intended  for  the  teaching  of  Greek  and  Latin  grammar  at 
large,  and  does  not  seem  necessarily  to  require  any  religious  instruction  at  all. 
Besides,  the  school  is  to  be  for  the  education,  teaching  and  instruction  of  boys  and 
young  men  in  [266]  grammar — a  general  object,  and  having  no  reference  to  religion. 
Then,  again,  the  governors  are  to  be  twenty  of  "  the  more  discreet  and  honest  men  of 
Sherborne,"  who,  and  their  successors,  were  empowered,  on  the  principle  of  self- 
election,  to  select  new  governors,  from  time  to  time,  and  all  that  was  required  was 
"  to  elect  proper  persons  out  of  the  inhabitants  of  the  said  town  and  parish,"  generally, 
without  any  distinction  whatever.  So  they  were  to  appoint  masters,  and  hold  and 
administer  the  property  generally,  without  reference  to  religious  distinctions.  Does, 
then,  the  mere  fact  of  giving  to  the  governors,  with  the  advice  of  the  bishop,  power 
to  make  ordinances,  limit  the  extent  and  latitude  of  the  previous  grant.  Surely  not, 
for  whether  you  advert  to  the  object  itself,  or  to  the  machinery  for  ettecting  it,  there 
is  no  restriction,  as  far  as  concerns  religion  ;  and  if  that  be  a  just  conclusion,  in 
reference  to  the  foundation,  no  subsequent  act  of  the  framers  of  the  ordinances  can  be 
of  any  avail  in  limiting  the  objects  to  be  benefited. 

Examine  the  ordinances  which  have  been  made.  The  first  set  was  made  in  May 
1592,  and  therefore,  previously  to  that  time,  there  were  no  laws  or  ordinances,  so  that 
there  was  a  period,  from  ISoO^to  1592,  when  the  government  of  the  school  was  regulated 
by  the  general  character  of  its  constitution,  as  declared  by  the  letters  patent ;  and  if  there 
was  no  obligation  imposed  by  the  letters  patent,  on  scholars,  of  being  members  of  the 
Church  of  England,  during  that  period,  then  the  persons  admitted  previously  to  1592 
need  not  have  attended  church,  &c.,  as  the  statutes  direct,  but  they  would  have  been 
simply  bound  by  the  requirements  of  the  letters  patent ;  so  that  it  is  of  importance  to 
attend  to  what  took  place  from  the  4  P]dw.  G.  In  the  year  1552,  for  the  first  time, 
an  Act  (5  iV  6  Edw.  6,  c.  1,  the  Act  of  Uniformity)  was  passed,  which  (sect.  2)  [267] 
rendered  it  obligatory  upon  all  persons,  under  pain  of  Church  censure,  to  attend 
church.  There  were,  it  must  be  admitted,  previously  to  that  time,  other  Acts  of 
Uniformity,  but  none  of  them  rendering  it  obligatory  on  persons  to  attend  church. 
Of  this  nature  was  one  passed  in  15-18  (2  &  3  Edw.  6,  c.  1),  which  enjoined  (sect.  1) 

R.  v.— 4* 
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the  use  of  the  Book  of  Common  Prayer;  and  there  were  also  others.  But  the 
attendance  at  church  was  not  compulsory  till  two  years  after  the  date  of  the  letters 
patent.  Then  comes  the  stat.  1  Eliz.  c.  2,  which  also  makes  attendance  at  church 
compnlsorv,  and  (sect.  14)  inflicts  additioiuil  penalties  for  not  attending;  and  this  is 
followed  lip  bv  the  23  Eliz.  c.  1,  which  (sect.  5)  increases  the  penalty,  the  law 
becoming  in  fact  more  and  more  stringent.  The  next  Act  is  the  2  Jac.  1,  c.  4,  for 
putting  in  e.xecution  the  previous  statutes  against  Jesuits,  seminary  priests,  recusants, 
&c.,  shewing,  bv  the  title,  that  its  principal  object  was  Papists  ;  but  it  also  (sect.  9) 
enacts  that  no  person  shall  keep  a  school,  or  be  a  schoolmsister,  out  of  the  universities 
or  colleges  of  the  realm,  except,  in  some  public  or  free  grammar  school,  iV-c,  without 
a  licence  from  the  bishop  of  the  diocese.  Then  comes  the  Act  of  13  &  14  Car.  2,  c.  4, 
(the  Bartholomew  .\cl),  which  (sect.  8)  required  that  every  dean,  canon,  &c.,  school- 
master, &c.,  should,  before  the  feast  day  of  St.  Bartholomew  then  next,  subscril)e  a 
declaration  against  the  unlawfulness  of  taking  up  arms  against  the  King,  and  to 
conform  to  the  Liturgy  of  the  Church  of  England.  By  the  stat.  1  Will,  it  Mary,  c. 
18  (the  Toleration  Act),  however,  Protestant  Dissenters  were  exempted  from  the 
penalties  inflicted  by  the.se  statutes;  so  that,  at  the  time  of  the  making  of  the  letters 
patent,  there  was  no  obligation  upon  parties  to  attend  church.  Two  or  three  years 
afterwards,  the  Act  creating  the  obligation  to  attend  church  was  passed,  and  other 
Acts  of  a  like  nature  subsei[uently  passed,  from  [268]  time  to  time,  down  to  1688, 
when  the  whole  matter  was  restored  to  the  same  state  in  which  it  was  before  the 
4  Edw.  6.  The  first  ordinances,  therefore,  may  be  considered  as  doing  no  more  than 
requiring  of  those  entering  the  school  the  due  observance  of  the  existing  laws  of  the 
land,  with  a  view  to  enforcing  them. 

Next,  the  order  made  on  the  petition  to  the  I^ord  Chancellor  relaxed  the 
stringency  of  the  ordinances ;  but  though  that  order  was  made  by  Lord  Macclesfield, 
as  visitor,  representing  the  Crown,  yet,  in  1799,  the  exemption  so  granted  was  omitted 
from  the  ordinances  then  made,  and  from  the  two  succeeding  sets,  which,  indeed, 
rather  increased  in  stringency. 

The  object  of  giving  to  the  governors,  with  the  advice  of  the  bishop,  the  power  of 
making  ordinances,  was  to  secure  a  wise  regulation  of  the  charity,  not  to  narrow  the 
application  of  its  benefits.  Hence  a  clerical  person  was  introduced  into  the  direction 
and  management,  for  the  advantage  of  the  charity,  and  not  to  confer  upon  it  an 
exclusive  character.  In  re  Tlu'  Norwich  Charities  (2  Myl.  &  Cr.  275).  We  therefore  ask 
a  declaration  that  the  original  grant  was  a  trust  for  a  free  grammar  school,  for  the 
education  of  all  the  inhabitants  of  Sherborne  and  the  surrounding  neighbourhood, 
without  any  distinction  as  to  religious  tenets.  [The  Master  of  the  Koli..s.  What 
could  I  do,  unless  I  had  visitatorial  power ;  assuming  that  I  should  declare  the  right 
in  your  favour,  how  is  it  to  be  worked  out  1  If  the  letters  patent  had  .said  nothing 
about  ordinances  or  statutes,  I  could,  no  doubt,  direct  a  scheme.]  But  this  Court 
might  direct  the  application  of  the  funds  to  the  maintenance  of  the  master  and  sub- 
master,  and  order  them  to  teach  all  persons.  We  certainly  could  not  ask  this  Court 
to  make  ordinances,  and  it  would  be  futile  to  apply  to  the  Lord  Chancellor,  as  vi.sitor, 
for  he  could  [269]  not,  any  more  than  this  Court,  enforce  the  making  or  altering  of 
statutes.  Then,  even  if  we  succeeded  in  establishing  the  exemption  of  dissenting 
children  from  attending  church,  it  would  be  of  no  use,  for  it  would  not  aftect  the 
master,  who  would  proceed  as  before.  They  cited  Bailiffs  of  Burford  v.  Lenfhall 
(2  Atk.  551);  E'len.  v.  Foster  (2  P.  Wms.  324);  Green  v.  lintherforth  (1  Ves.  sen.  469); 
AttorMij-General  v.  FoumiUng  Hospital  (2  Ves.  jun.  47) ;  Attorn-ey-General  v.  Dulimch 
Colkfie  (4  Beav.  266) ;  Attormuj-General  v.  Mafjdalen  College  (10  Beav.  402) ;  Whiston  v. 
Dean  and  Chapter  of  Rochester  (7  Hare,  532) ;  Strype's  Mem.  of  Cranmer  (pp.  266, 
293  (edit.  Lond.),  381,  421  (edit.  O.xf.) ) ;  stats.  1  Edw.  6,  c.  12;  43  Eliz.  c.  4 ;  17 
Car.  2,  c.  2  ;  19  Geo.  3,  c.  44,  s.  2. 

Mr.  E.  Palmer  and  Mr.  6.  L.  Russell,  for  the  governors.  The  question  is  not  as 
to  the  manner  in  which  the  Court  exercises  its  jurisdiction,  in  cases  where  it  has 
power  to  authorize  a  scheme ;  or  whether,  as  a  matter  of  discretion,  it  would  make 
such  arrangements  as  not  to  exclude  Dissenters  ;  but,  by  this  information,  the  relator 
claims,  as  of  right,  that  Dissenters  of  all  denominations  should  be  admitted,  and  to 
have  the  regtilations  of  the  school  adapted  to  meet  their  views,  and  to  have  it  declared 
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that  everything  of  a  contrary  tendency  amounts  to  a  breach  of  trust.     The  one  way  of 
dealing  with  the  case  starts  with  the  assumption   that  the  school  is  a  Church  of 
England  school ;  the  other,  that  it  is  not.     Secondly,  the  question  is  not  as  to  the 
expediency  of  adopting  one  form  or  another,  but  simply  this  : — What  is  the  nature  of 
the  institution  founded  by  the  letters  patent  I  otherwise  it  might  be  a  question  whether 
all  schools  intended  for  specific  religious  bodies,  Church  of  England  or  other.?,  ought 
not  to  be  thrown  open.     The  Court,  ho\v-[270]-ever,  on  this  occasion,  has  nothing  to 
do  with  considerations  of  expediency,  it  has  only  to  determine  what  the  charity,  by 
its  constitution,   is;  Attormy-Gencral  v.    U'hitdiy  (II   Ves.  241);  Attorney-General  v. 
Mansfiel'l  (2  Kuss.  501).     Now  the  information  complains  of  four  distinct  matters  in 
the  ordinances  of  1851,  which,  though  not  substantially  ditt'ering  from  the  provisions 
stated,  are  those  by  which  the  school  is  now  governed.     First,  the  compulsory  use  of 
prayers  in  the  school,  which  imply  or  assert  doctrines  disapproved  of  more  or  less  by 
various  classes  of  Dissenters ;  secondly,  the  compulsory  attendance  of  the  scholars  at 
church ;    thirdly,   their    being    compelled    to  receive   the  religious  instruction   men- 
tioned in  the  ordinances  ;  and  fourthly,  the  exhibitions  provided  out  of  the  charity 
funds  being  given   only  to  students   proceeding   to   the  Universities   of  Oxford  or 
Cambridge.     But  not  one  of  these  ordinances  is  contrary  to  law,  and  the  claim  set  up 
by   this  information,  if  successful,   would   establish   the  right  of  admission   for  all, 
whether  Roman  Catholics,  Unitarians  or  Trinitarians.     As  to  the  letters  patent  them- 
selves, their  intention  to  found  a  Church  of  England  school  is  shewn  by  no  less  than 
four  things.     First,  they  were  granted  bj'  King  Edward  the  Sixth  ;  secondly,  the  pur- 
poses were  not  merely  teaching  boys  and  young  men  generally,  but  in  grammar;  thirdly, 
the  revenues  with  which  they  endowed  the  school  were  from  chantries ;  fourthly,  the 
power  to  the  governors,  with  the  advice  of  the  Bishop  of  Bristol,  to  make  statutes.    These 
all  fix  a  Church  of  England  character  upon  this  school.     The  Spiritual  Court  had 
jurisdiction  over  grammar  but  not  over  other  schools;  Cox's  case  {I   P.  Wms.  29); 
which  shews  the  character  of  these  schools,  and  that  they  were  of  ecclesiastical  cog- 
nizance ;  and  the  1  Edw.  (J,  c.  12,  asserted  the  ecclesiastical  supremacy  of  the  sovereign, 
though  it  repealed  the  previous  Acts.    It  is  true  there  [271]  were  no  penalties  inflicted 
byj  the  2  &  3  Edw.  6,  c.  I,  on  the  laity  for  not  attending  church;  but  the  statute 
enjoins  and  enforces  the  ministrations  of  religion  on  all  persons,  and  therefore  implies 
attendance  at  church.     It  is  clear,  therefore,  that  the  school  was  intended  to  be  a 
Church  of  England  school.     The  directors,  indeed,  might,  as  a  matter  of  discretion, 
concede  some  things  ;  but  the  Complainants  repudiate  all  concession,  and  insist  upon 
what  they  require  as  a  right.     A  compliance  with  Lord  Macclesfield's  order  would 
not  satisfy  them,  for  that  merely  went  the  length  of  exempting  them  from  attending 
church,  and  they  now  require  the  repeal  of  all  regulations  as  to  religious  instruction. 
That  order,  it  may  be  observed,  is  in  the  Defendants'  favour,  for  it  says  nothing  as  to 
teaching  religion,  though  that  formed  one  of  the  subjects  of  complaint  in  the  petition, 
liut  merely  gives  the  master  a  discretion,  not  an  obligation,  to  exempt  from  attendance 
at  church.    They  cited  Shore  v.  U'iUon  (9  CI.  iV  F.  355),  Ue  Bedford  Charity  {1  Swanst. 
470),  Attorney-Gerural  v.  The  Dean  of  Chrixtchurch  (Jacob,  474),  Jtr  'Hu  Kintfs  Grammar 
School  v.  lyarwkk  (1  Phill.  564),  Attorney-General  v.  The  Earl  of  Clarewlon  (17  \'es.  498), 
Ex  parte  Berkhanipstead  Grammar  School  (2  Ves.  &  B.  137,  144),  Attorney-General  v.  Cor- 
jioration  of  Bedford  (2  Ves.  sen.  505),  Ex  parte  Kirkby  Itavengworth  Hospital  (15  Ves.  305), 
Attorneii-General  v.  Mvldleton  (2  Ves.  sen.  330),  Attorney-General  v.  Bixhop  ef  IForcester 
(9  Hare,  328),  Attorney-General  v.  Callum  (1  Y  i^C.  C.  C.  411),  Canons  and  Constit.  Eccl. 
in  1  Cardw.  Synod  (pp.  108,  128),  2  Burnet's  Kef.  (p.  176),  stat.  1  Edw.  6,  c.  14. 

Mr.  Batten,  for  the  Bishop  of  Bristol,  cited  Shorr  v.  [272]  ll'itson  (9  CI.  <fc  F.  355), 
Attorneii-General  v.  Drdiannmd  (1  Dr.  iV;  War.  353  ;  1  Con.  >V-  L.  210),  The  King  v.  The 
Archbishop  of  i'ork  (6  T.  K.  490),  4  Wilk.  Cone.  (pp.  17,  79);  stat.  2  &  3  Edw!  6,  c.  1. 
Mr.  Lloyd,  in  reply. 

The  M.\stkk  of  the  1voi,i,.s  postponed  judgment. 

April  22.  The  M.\steu  ov  the  Koi.i..s  [Sir  John  Komilly].  This  is  an  information, 
tiled  at  the  relation  of  a  gentleman  residing  at  Sherborne  in  Dorsetshire,  on  behalf  of 
himself  and  all  other  the  inhabitants  of  that  town  and  neighbourhood,  not  being 
members  of  the  Church  of  England,  for  the  purpose  of  obtaining  the  opinion  of  the 
■Court  on   the  question   whether  the   persons  dissenting  from   the  doctrines  of  the 
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Established  Church  of  England  are  entitled  to  have  the  benefit  of  the  Free  Grammar 
School  at  Sherborne,  for  tlie  education  of  their  children,  and  if  they  are  so  entitled,  to 
what  extent,  and  under  what,  if  any,  restrictions  f 

For  the  purpose  of  considering  this  question,  it  is  necessary  to  look  at  the  original 
instrument  of  foundation,  from  whence  to  gather  the  expressed  intention  of  the 
founder,  and  if  that  intention  shall  appear  doubtful,  then  the  subsequent  documents 
and  proceedings,  which  may  assist  in  elucidating  such  obscurity,  are  to  be  examined 
and  considered. 

The  school  itself  was  founded  by  letters  patent  of  [273]  Edward  the  Sixth,  in  the 
year  1550.  This  document  professes  to  have  been  executed,  upon  the  petition  of  tlie 
inhabitants  of  the  town  of  Sherborne  and  the  subjects  of  the  whole  neighbouring 
country,  without  distinction.  It  ordains,  "  that  there  shall  be  a  grammar  school  in  the 
town  of  Sherborne,  to  be  called  the  Free  Grammar  School  of  Edward  the  Sixth,  for 
the  education  and  instruction  of  boys  and  young  men  in  grammar,"  making  no  dis- 
tinction of  any  sect.  It  appoints  twenty  discreet  and  honest  inhabitants  to  lie 
governors,  without  distinction  as  to  sect  or  religious  persuasion.  It  provides  for  the 
election  of  future  governors  in  a  like  unrestricted  manner.  It  gives  to  a  majority  of  the 
governors  and  their  successors  full  power  and  authority  to  appoint  a  master  and  sul>- 
master  of  the  school ;  and  up  to  this  point  no  distinction  or  restriction  of  any  kind  is 
to  be  found  with  regard  to  the  persons  who  are  to  be  Iienefited  by  this  chaiity. 

But  now  there  appears  in  the  letters  patent  a  most  important  direction,  which  is  in 
these  words,  viz. : — "  And  that  the  same  governors,  &c.,  be  inviolably  observed,  from 
time  to  time,  for  ever"  (see  this  clause,  untc,  257) :  that  is  to  say,  that  the  advice 
of  the  Bishop  of  Bristol,  for  the  time  being,  shall  be  taken  in  the  making  of  rules  for 
the  governing  of,  and  all  matters  touching  and  concerning,  the  school ;  in  other 
words,  that  no  ordinance  relating  to  the  school  shall  be  binding,  unless  it  has  received 
the  sanction  of  the  liisshop.  If  the  matter  stood  here  alone,  it  would  appear  to  me  tu 
be  a  strong  indication  of  the  intention  of  the  founder,  that  this  school  should  be  what 
is  commonly  called  a  Church  of  England  school.  Unless  this  clause  in  the  letter.s 
patent  be  excluded  altogether  from  consideration,  I  think  it  impossible  to  come  to  any 
[274]  conclusion  other  than  this,  that  the  founder  intended  that  the  advancement  of 
the  doctrines  of  the  Church  of  England,  and  the  instruction  and  education  of  youth 
who  belonged  to  that  Church,  should  be  the  primary  object  of  his  foundation,  and 
that  he  sought  to  secure  that  object,  by  providing  that  the  rules  for  the  government 
of  the  institution  should  receive  the  sanction  of  one  of  the  prelates  of  that  Church. 

The  contemporaneous  history,  which  was  referred  to  in  argument,  confirms  this 
view  of  the  case.  At  the  time  when  this  school  was  founded,  there  were  but  few 
Dissenters  from  the  Established  Church,  other  than  Papists.  It  is  possible  that  one 
object  at  the  establishment  of  the  institution  may  have  been  to  produce  convents  to 
the  Church  of  England,  and  that  no  child  of  any  sect  would  be  excluded,  provided  he 
conformed  to  the  rules  laid  down  for  the  government  of  the  school ;  but  to  hold  that 
the  charity  was  intended,  equally,  for  the  benefit  of  all  persons,  without  regard  to  this 
object,  and  whether  they  did  or  not  conform  to  the  doctrines  of  the  Church  of  England, 
which  would  necessarily  include  Papists,  could  scarcely  be  deemed  to  be  in  accordance 
with  the  disposition  manifested  by  the  history  of  that  period. 

The  first  Act  of  Uniformity  (1  &  2  Edw.  6,  c.  1),  which  passed  in  the  year  1548 
(two  years  before  the  date  of  the  letters  patent),  provides  for  the  establishment  and 
use  of  the  Book  of  Common  Prayer  of  the  Church  of  England,  and  inflicts  penalties 
for  the  using  any  other  form  of  prayer.  The  second  Act  of  Uniformity,  which  passed 
in  the  year  1553  (exactly  two  years  and  a  half  after  the  letters  patent),  requires  all 
persons  to  attend  the  parish  church,  and  imposes  penalties  on  any  one  who  is  present 
at  any  other  Common  Prayer  or  administration  of  the  Sacraments. 

[275]  In  the  year  1549  Edward  the  Sixth  issued  a  commission  to  search  after 
anabaptists,  heretics,  and  contemnors  of  the  Common  Prayer ;  and  in  that  and  the 
following  years,  almost  contemporaneous  with  the  granting  of  the  letters  patent,  two 
persons  were  publicly  executed  in  London — one,  a  woman,  as  a  heretic  ;  and  another 
for  the  offence  of  disseminating  Ariau  doctrines.  These  circumstances  would  have 
had  little  weight  with  me,  if  the  letters  patent  had  contained  no  words  on  which  any 
exclusive  or  primary  object  could  have  been   fastened.     But   when,  in  fact,  I  am 
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required  to  disregard  the  inference  arising  from  the  words  contained  in  the  letters 
patent,  and  when  I  look  to  the  other  acts  of  the  founder  to  interpret  his  meaning,  if 
ambiguous  (as  was  done  in  the  case  of  Lady  Hewley's  charity),  I  find  these  acts 
confirmatory  of  those  infei-ences. 

Taking,  therefore,  into  consideration,  the  circumstances  of  the  times  when  these 
letters  patent  were  granted,  in  conjunction  with  the  directions  therein  contained, 
that  episcopal  sanction  must  be  given  to  the  rules  for  regulating  the  school,  I  am  of 
opinion,  independently  of  the  other  and  subsequent  transactions  which  have  affected 
this  charity,  that  it  was  originally  founded  for  the  education  and  instruction  of 
youth  who  were  members  of  the  Church  of  England,  or  were  willing  to  conform  to 
its  doctrines,  and,  consequently,  that  in  considering  this  charity,  and  how  it  has  been 
managed,  I  must  treat  this  as  a  leading  object  to  be  provided  for. 

This,  however,  will  not  dispose  of  this  case.  It  does  not  follow  because  this  is  a 
Church  of  England  school,  that  Dissenters  are  to  be  excluded  from  all  benefit  of  the 
instruction  there  given.  But  it  is  obvious  that  a  material  distinction  exists  between 
establishing  a  school,  [276]  generally,  for  the  instruction  and  education  of  youth  of 
all  denominations,  whatever  may  be  their  religious  tenets,  and  regulating  a  school, 
the  primary  object  of  which  is  to  afford  instruction  and  education  to  members  of  the 
Established  Church,  in  such  a  manner  as  to  enable  the  families  of  L)is.senters  to 
participate  in  these  advantages. 

The  Crown,  by  its  letters  patent,  has  pointed  out  the  objects  of  the  charity,  and 
has  provided  that  rules  shall  be  made,  from  time  to  time,  for  effecting  the  objects 
there  specified.  These  rules  may  be  varied,  from  time  to  time,  by  the  governors, 
A\-ith  the  sanction  of  the  bishop ;  and  the  Crown  remaining  the  visitor  of  the  charity, 
preserves  a  controlling  power  over  the  rules  so  framed  and  enforced.  And,  accordingly, 
anyone  interested  in  the  matter  may  call  for  and  obtain  the  interposition  of 
visitatorial  authority,  to  redress  anything  which  is  found  to  be  amiss  in  the  manage- 
ment of  the  school,  or  in  the  rules  framed  for  this  purpose.  The  consideration  of 
what  has  been  done  in  this  respect  does  not  appear  to  me  to  be  material,  in  order  to 
ascertain  the  due  construction  to  be  placed  upon  the  original  letters  patent ;  but  it  is 
very  material,  with  reference  to  the  question,  whether  the  objects  of  the  charity  have 
been  properly  attained,  and  whether  this  Court  ought  and  can  give  any  relief,  on  this 
information,  to  the  Dissenters  residing  in  Sherborne  and  the  neighbourhood  thereof, 
and,  if  so,  to  what  extent  1  In  other  words,  whether  the  circumstances  of  the  case 
entitle  them  to  relief,  in  respect  of  the  matters  complained  of,  from  any  quarter,  and, 
if  so,  whether  this  Court  has  jurisdiction,  and  to  what  extent,  to  afi'ord  them  that 
relief? 

Six  set  of  ordinances  have  been  made  for  the  government  of  the  school.  The  first 
set  was  in  1592,  upwards  [277]  of  forty  years  after  the  establishment  of  the  school, 
and  the  last  in  18.51.  All  of  them  except  the  second  set,  which  was  made  in  the  year 
1663,  have  been  made  with  the  sanction  and  approbation  of  the  Bishop  of  Bristol,  for 
the  time  being.  The  information  complains  of  four  separate  and  distinct  matters  in 
the  ordinances  of  1851,  which  are  those  now  regulating  the  government  of  the  school. 
These  are — 

1st.  The  compulsory  use  of  prayers  in  the  school,  which  are  specified  in  the 
ordinances,  and  which  imply  or  assert  doctrines,  disapproved  of,  more  or  less,  by 
various  classes  of  Dissenters. 

2d.  The  compulsory  attendance  of  the  .scholars  at  church. 

3d.  The  religious  instruction,  which  all  the  scholars  are  compelled  to  receive, 
•which  includes  learning  the  catechism  appointed  by  the  Church  of  England,  and  also 
the  doctrines  of  that  Church. 

4th.  The  fact  that  exhibitions  and  pecuniary  rewards  and  distinctions  are  to  be 
conferred  exclusively  on  persons  going  to  the  Universities  of  Oxford  and  Cambridge. 

In  considering  these  ordinances,  the  first  question  to  be  considered  is,  whether 
these  matters  were  within  the  scope  of  the  authority  of  the  governors  and  bishop, 
that  is,  whether  they  were  in  accordance  with  the  original  foundation  f 

It  is  a  just  observation  that,  in  principle,  all  the  sets  of  ordinances  agree.  They 
diftor,  however,  considerably  in  det^iils,  antl  the  later  ones  are  stronger  and  more 
conclusive  in  their  effect  than  the  earlier. 
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[278]  The  first  set  is  in  1592,  and  is  to  this  effect.  (See  ante,  257.)  The  fourth 
ordinance  is  thus.  (See  ant'-,  258.)  The  fifth  provides  for  the  proper  demeanour 
of  the  scholars  in  church.  The  sixth  is  in  these  word.s.  (See  ante,  258.)  The 
tenth  provides  for  the  attendance  in  church  of  the  scholars  remaining  in  the 
town  of  Sherborne  during  the  vacation.  The  twelfth  provides  for  the  attendance  at 
church  of  the  scholars  on  the  burial  of  a  governor  or  a  governor's  wife. 

The  second  set  of  ordinances  was  made  in  1663,  but  as  those  do  not  appear  to 
have  been  sanctioned  by  the  bishop,  I  think  it  unnecessary  to  dwell  upon  them. 

The  third  set  were  dated  the  10th  of  October  1679  ;  they  were  signed  and 
approved  of  by  the  bishop.  They  contained  an  injunction  against  teaching  any 
principle  or  rule  tending  to  Popery,  schism  or  rebellion.  They  contained  similar 
directions  to  those  contained  in  the  first  ordinance,  with  respect  to  attendance  at 
church,  and  learning  the  catechism  ;  and  it  was  ordered  that  on  every  Saturday  after- 
noon the  master  and  usher  should,  from  one  of  the  clock  i  until  evening  prayer, 
catechise  and  instruct  the  scholars  in  their  several  charges,  using  and  explaining  the 
Thirty-nine  Articles  professed  by  the  Church  of  England,  to  the  upper  forms,  and  the 
catechism  of  the  Church  established  by  law  to  the  lower  forms  ;  and  every  Sunday, 
in  the  afternoon,  the  scholars  were  to  attend  the  minister  at  his  catechism  lecture  in 
the  church. 

These  ordinances  remained  in  force  for  120  years.  In  the  year  1799  a  fourth  set, 
also  approved  by  the  bishop,  was  promulgated.  These,  besides  containing  similar 
provisions  for  attendance  in  church,  and  instruc-[279]-tion  in  the  catechism,  doctrines 
and  discipline  of  the  Church  of  England,  provided  that  the  master  and  usher  should 
use  the  following  prayers  in  the  school,  for  the  morning  and  evening  service,  only 
changing,  in  the  evening,  the  thiid  collect  for  grace  for  the  third  collect  for  aid 
against  all  perils  ;  viz.,  the  general  confession,  the  Lord's  prayer,  the  third  collect  for 
grace  and  the  general  thanksgiving,  the  prayer  of  St.  Chrysostom,  and  a  prayer  which 
is  set  forth  in  the  information,  concluding  with  "  the  grace  of  our  Lord." 

The  fifth  set  of  ordinances  was  made  in  the  year  1827.  The  second  provides  that 
the  master  shall  be  a  Master  of  Arts  of  Oxford  or  Cambridge,  and  well  afi'ected  tu 
the  doctrines  and  discipline  of  the  Church  of  England.  The  fifth  contains  a  similar 
provision,  with  respect  to  the  usher.  The  tenth  provides  that  the  master  and  usher 
shall  take  the  oath  of  allegiance  and  supremacy,  and  an  oath  set  out  in  the  ordinances, 
not  to  teach  any  author  or  book,  or  infuse  any  principles,  tending  to  Popery,  schism 
or  rebellion.  The  fourteenth  provides  for  the  use  of  prayers  as  contained  in  the  last 
act.  The  eighteenth  provides  that  the  governor  shall  be  at  liberty  to  grant  four 
exhibitions  to  boys  on  the  foundations,  going  to  either  of  the  universities,  and  that 
the  amount  of  the  exhibitions  shall  be  £60  per  annum,  and  shall  not  continue  beyonil 
four  years.  The  nineteenth  provides  that  the  boys  eligible  for  the  exhilntions  shall 
be  examined  in  their  literary  attainments,  and  their  knowledge  in  religion,  and  that 
the  most  fit  shall  be  nominated. 

The  sixth  and  last  set  of  ordinances  was  promulgated  in  the  year  1851.  These 
do  not,  in  substance,  differ  from  those  I  have  last  mentioned.  They  enter  into  greater 
detail  with  respect  to  the  exhibitions  ;  they  limit  [280]  the  amount  of  them  to  £40 
per  annum  ;  they  provide  prizes  and  medals,  and  fix  the  salaries  of  the  master  and 
usher ;  but  in  respect  of  the  instruction  to  be  given  in  religion,  and  of  the  examina- 
tions necessary  for  obtaining  exhibition,  they  are  substantially  the  same  with  those  I 
have  already  referred  to,  as  having  been  made  in  1827. 

I  am  of  opinion  that  all  these  ordinances  were  within  the  scope  and  authority  of 
the  governors  and  the  bi.shop,  and  that  they  do  not  constitute  any  violation  of  the 
original  instrument  by  which  this  charity  was  founded. 

Having  arrived  at  this  conclusion,  the  next  question  is,  what  is  the  power  which 
this  Court  possesses,  in  this  state  of  circumstances,  with  reference  to  this  charity  ? 
The  duties  and  authority  of  this  Court  in  dealing  with  matters  of  charity,  is  not,  I 
think,  on  this  point,  open  to  much  doubt  or  question. (1)  This  Court  has  authority 
to  redress  a  breach  of  trust,  where  the  objects  of  the  founder  have  been  prevented  or 

(1)  Part  of  the  jurisdiction  is  now  transferred  bv  "The  Charitable  Trusts  Act, 
1853,"  16  &  17  Vict.  c.  137. 


ISBEAV.  2«l.  OF   THE   8HERB0RNE    GRAMMAR   SCHOOL  111 

neglected.  It  has  also  authority  to  direct  a  scheme,  in  order  to  enforce  the  mote 
complete  attainment  of  those  objects.  This  Court  has  a  further  power  and  authority 
when  the  objects  contemplated  by  the  founder  cannot  be  carried  into  effect,  to  direct 
the  application  of  the  revenues  of  the  charity  to  promote  objects  in  accordance  with 
the  spirit  of  the  original  foundation,  the  actual  compliance  with  which  has  become 
impossible.  But  it  has  no  authority  to  vary  tho  original  foundation,  and  to  apply 
the  charity  estates  in  a  manner  which  it  conceives  to  be  more  beneficial  to  the  public, 
or  even  such  as  the  Court  may  surmise  that  the  founder  would  himself  have 
contemplated,  [281]  could  he  have  foreseen  the  changes  which  have  taken  place  by 
the  lapse  of  time. 

In  this  case,  if  the  view  I  take  of  the  original  instrument  of  foundation  be  correct, 
the  founder  contemplated  the  establishment  of  a  Church  of  England  school,  he  left 
all  details  to  be  provided  for  by  rules  to  be  made  by  the  governors,  with  the  sanction 
of  the  bishop.  In  my  opinion,  these  rules  are  more  exclusive  than  was  required, 
either  for  the  purpose  of  the  founder,  or  for  the  benefit  of  the  school  itself ;  but  a.s 
the  founder  has  entrusted  this  discretion  to  them,  and  as  this  discretion  has  been 
exercised  in  a  manner  which,  in  my  opinion,  is  not  a  violation  of  their  duties,  I 
should  be  of  opinion,  if  the  matter  rested  here,  that  I  could  not  interfere.  The 
complaints  made  by  the  information  are,  in  my  opinion,  complaints  relating  to  the 
internal  management  of  the  school.  If  this  be  so,  then  they  are  the  subject  of 
visitatorial  jurisdiction  exclusively.  The  visitor  alone  is  the  proper  person  to  be 
applif<l  to  for  the  purpose  of  moderating  the  rigour  of  these  ordinances,  and  of 
providing  that  they  should  be  revised  with  that  fair  and  liberal  spirit  which  the 
exigencies  of  society  and  the  changes  produced  by  them  require.  If,  however,  it 
shall  appear  that  such  an  appeal  has  been  made  to  the  visitor,  and  that  he  has,  in 
compliance  therewith,  made  a  regulation  controlling  this  spirit  which  is  prevalent  in 
these  ordinances,  and  which  regulation  has  not  been  acted  upon  by  the  governors 
and  the  bishops,  then  a  new  question  arises  and  a  new  jurisdiction  is  given  to  this 
Court  to  see  that  the  ordinances,  which  now  regulate  this  charity,  have  been  framed 
in  accordance  with  that  which  has  been  directed  by  the  visitor,  because,  if  that 
direction  has  not  been  complied  with,  but  rules  made  and  enforced  in  opposition 
thereto,  [282]  then  a  breach  of  trust  may  have  been  committed,  which  may  call  for 
the  interposition  of  this  Court. 

This  brings  me  to  the  consideration  of  how  far  the  question  is  affected  bv  the 
circumstances  which  occurred  in  the  time  of  Lord  Macclesfield. 

In  the  month  of  May  1723  seventy-eight  persons  residing  in  Sherborne,  being 
Dissenters,  presented  a  petition  to  the  Lord  Chancellor,  on  behalf  of  themselves  and 
many  other  inhabitants  of  the  town  and  neighbourhood,  stating  the  establishment  of 
the  charity,  the  ordinances  made  in  the  year  1592,  which  required  the  scholars  to 
attend  divine  worship  in  the  parish  church,  and  stating,  further,  that  these  ordinances 
e.xcluded  the  children  of  Dissenters  from  this  school,  and  praying  his  Lordship  to 
take  the  promises  into  his  consideration,  in  order  that  the  Dissenters'  children  might 
have  the  benefit  of  the  .said  school. 

The  petition  was  presented  to  the  Lord  Chancellor,  as  the  visitor  of  the  school, 
and  as  having,  in  that  character,  power  to  reform  all  aljuses,  misapplications,  or 
undue  I'estraints  of  the  charity.  The  petition  makes  no  mention  of  the  ordinances 
of  1679,  nor  is  there  any  evidence  before  me  to  shew  whether  these  were  acted  upon. 
If  they  were,  it  is  singular  that  they  are  not  noticed  in  this  petition,  as  they  certainly 
advanced  a  great  step  upon  the  ordinances  of  1092,  and  contained  in  them  many 
things  ofiensive  to  Dissenters  not  to  be  found  in  the  ordinances  of  l.')92.  LTpon  the 
hearing  of  this  petition.  Lord  Macclesfield,  then  Lord  Chancellor,  made  an  order,  by 
which  it  was  ordered  that  when  the  scholars  should  assemble  in  the  said  school,  in  order 
to  their  going  to  church  according  to  the  ordinances,  and  the  parent  of  any  scholar 
amongst  them  should  desire  [283]  his  child  or  children  to  go  to  an\-  meeting,  allowed 
by  law,  the  master  of  such  free  school  should  be  at  liberty  to  give  leave  to  such  child 
or  children  to  go  to  such  meeting  accordingly. 

This  order  seems  never  to  have  been  acted  upon,  and  the  ordinances  subsequently 
made,  in  1799,  in  1827,  and  IS.jl,  so  far  from  having  been  modified  to  meet  the  spirit 
of  that  order,  have,  by  the  introduction  of  fresh  rules,  conceived  in  a  spirit  wholly 
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opposed  to  the  order  of  Lord  Macclesfield,  rendered  it  impossible  to  be  acted  upon. 
If  the  ordinances  of  1592  were  alone  in  force  when  that  petition  was  presented  to 
Lord  Macclesfield,  except  the  ordinances  requiring  attendance  at  church,  there  was 
nothing  for  the  Dissenters  to  complain  of  in  the  rules  which  regulated  the  manage- 
ment of  the  school.  The  most  stringent  was  the  sixth,  which  required  that  the 
scholars  should  be  instructed  in  the  Sacrament  of  the  Church,  and  attend  the  Com- 
munion, or  be  expelled  from  the  school ;  but  this  applied  only  to  such  scholars  as 
should  be  found  liable  by  knowledge,  ripeness  in  years  and  discretion,  and  would 
certainly  not  have  been  applicable  to  the  younger  and  larger  portion  of  the  scholais 
at  the  school.  But  the  rules  promulgated  since  the  time  of  Lord  Macclesfield, 
independently  of  the  compulsory  attendance  at  church,  renders  it  impossible  for 
Dissenters  to  obtain  the  benefit  of  this  charity.  My  opinion  is,  that  the  order  of 
Lord  Macclesfield,  although  only  permissive,  was  so  far  compulsory  on  the  governors 
and  the  bishop,  for  the  time  being,  that  the  subsequent  rules  ought  to  have  been 
framed  by  them  in  accordance  with  the  spirit  contained  in  that  order,  in  such  a 
manner  that  the  master  might  have  been  enabled  to  exercise  the  discretion  which 
Lord  Macclesfield  thought  he  ought  to  possess,  of  dispensing  [284]  with  attendance 
in  the  parish  church  in  particular  specified  cases. 

If  this  were  a  case  where  the  visitor  was  no  longer  to  be  found,  and  that  no 
means  existed  of  obtaining  his  decision  and  judgment  on  this  subject,  I  think  that  I 
ought  to  reform  the  rules  which  govern  this  charity  in  accordance  with  the  directions 
he  made.  But  this  is  not  so ;  the  Lord  Chancellor,  representing  the  Crown,  is  still 
the  visitor  of  this  charity,  and  has  jurisdiction  to  act  in  this  matter,  and  so  to 
regulate  the  internal  management  of  the  school,  as  he  shall  deem  most  expedient, 
and  most  in  accordance  with  the  general  scope  and  design  of  the  founder.  He  also 
has  jurisdiction  to  enlarge  or  to  lessen  the  effect  of  Lord  Macclesfield's  order.  If  I 
have  any  jurisdiction,  it  is  only  to  see  that  Lord  Macclesfield's  order  is  properly 
enforced  in  the  spirit  in  which  it  was  made.  The  Lord  Chancellor,  however,  may,  if 
he  think  fit,  give  me  jurisdiction  by  making  an  order,  on  a  proper  application  to  him, 
defining  to  what  extent  and  in  what  manner  he  considers  that  the  rules  for  the 
management  of  this  charity  ought,  if  at  all,  to  be  varied,  restricted  or  enlarged. 

Upon  the  best  consideration  that  I  have  been  able  to  give  to  this  matter,  I  am  of 
opinion  that  the  proper  course  for  me  to  take  is,  to  direct  that  this  information  shall 
stand  over,  with  liberty,  in  the  meantime,  to  the  relators  to  present  such  petition  as 
they  may  be  advised  to  the  Lord  Chancellor,  in  his  character  of  visitor,  touching  the 
matters  complained  of  in  this  information,  with  liberty  to  either  party  to  apply  in 
the  meantime.  If  no  application  be  made  to  the  Lord  Chancellor,  I  shall  know  how 
to  act.  If  an  application  be  made,  the  manner  in  which  his  Lordship  deals  with  that 
application  will  [285]  either  supersede  my  authority,  or  will  give  me  a  jurisdiction, 
by  which  I  shall  be  able  to  determine  what  I  ought  to  do  with  this  information  ;  and 
this,  accordingly,  is  the  order  that  I  think  fit  to  make  for  the  present,  viz : — Let  the 
matter  of  this  information  stand  over  till  the  first  seal  after  Trinity  term  next,  with 
liberty  to  the  relators  to  apply  to  the  Lord  Chancellor,  in  such  manner  as  they  may 
be  advised,  touching  the  matters  complained  of  in  this  information,  with  liberty  to 
either  party  to  apply. 

Note. — A  petition  was  presented  to  the  Lord  Chancellor,  as  visitor,  to  obtain,  for 
the  children  of  Dissenters,  a  participation  in  the  benefits  of  the  school  by  an  alteration 
of  the  rules.  The  governors  of  the  school  objected  to  his  jurisdiction  to  make  any 
order  ;  but  they  having,  at  his  Lordship's  suggestion,  voluntarily  made  a  new  statute 
dispensing,  in  favour  of  Dissenters  desiring  it,  with  their  compulsory  attendance  at 
church  and  with  their  learning  the  Church  of  England  catechism,  the  Lord  Chancellor 
declined  to  make  any  order. 
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[285]     Beech  v.  Keep.     March  7,  1854. 
[S.  C.  23  L.  J.  Ch.  539;  18  Jur.  971  ;  2  W.  R.  316.] 

This  Court  will  not  enforce  the  transfer  of  stock  in  favour  of  a  volunteer  to  whom  it 
has  been  merely  assigned. 

Some  consols  belonging  beneficially  to  A.  for  life,  with  remainder  to  B.,  stood  in  the 
names  of  two  trustees,  of  the  survivor  of  whom  B.  was  the  representative.  B. 
voluntarily  assigned  the  stock  to  A.,  but  no  transfer  was  made.  The  Court  refused 
either  to  declare  B.  a  trustee  of  the  stock  for  A.  or  to  compel  her  to  transfer  it. 

The  distinction  between  an  assignment  for  the  benefit  of  a  volunteer,  and  a  declara- 
tion of  trust  in  his  favour,  though  very  thin,  yet  pervades  the  cases. 

By  an  indenture  of  settlement,  made  on  the  marriage  of  Thomas  Beech  and  Sarah 
Griffin,  and  dated  22d  of  January  1824,  a  sum  of  £1000  consols  (the  lady's  fortune), 
which  had  been  invested  in  the  names  of  trustees,  was  to  be  held  by  them  upon  trust 
for  the  separate  use  of  the  wife,  and,  after  the  decease  of  either,  in  trust  for  the 
survivor  for  life,  and,  after  the  decease  of  the  survivor,  in  trust  for  the  children  of 
the  marriage,  failing  whom,  and  in  the  absence  of  any  appointment  of  the  wife  (which 
happened),  in  trust  for  her  next  of  kin.  And  the  indenture  contained  a  power,  for 
the  husband  and  wife,  or  the  survivor,  to  appoint  new  trustees. 

[286]  The  marriage  took  eft'ect,  and  Mrs.  Beech  died  in  1826  ;  and,  thereupon, 
subject  to  the  life  interest  of  the  Plaintiff",  Mr.  Beech,  the  ultimate  limitation  took 
effect  in  favour  of  the  Defendant,  Elizabeth  Keep,  the  only  sister  and  sole  next  of 
kin  of  Mrs.  Beech. 

The  two  original  trustees  of  the  settlement  having  died,  Mr.  Beech,  the  Plaintiff', 
appointed  Samuel  Griffin  and  William  Keep  trustees,  and  the  fund  was  transferred 
into,  and  now  stood  in  their  names.  Keep  survived  Griffin,  and  died  in  January 
1846.  The  Defendant,  his  wife,  was  his  sole  legal  personal  representative.  No 
transfer  was  made  of  the  fund,  but  the  Defendant,  as  sole  executrix  of  W.  Keep, 
received  the  dividends  and  paid  them  to  the  Plaintiff',  Mr.  Beech. 

By  an  indenture,  dated  4th  of  May  1848,  and  made  between  the  Plaintiff",  of  the 
one  part,  and  the  Defendant,  of  the  other  part,  the  Defendant  coluntanl//  assigned  all 
her  reversionary  intei-est  in  the  £1000  stock  to  the  Plaintiff",  "to  the  end  and  intent 
that  he  might  be  and  become  present  and  absolute  owner  thereof."  The  Plaintiff' 
executed  a  release  of  even  date  to  the  Defendant  of  all  claims. 

Disputes  having  arisen  between  the  Plaintiff"  and  the  Defendant,  the  latter  refused 
to  execute  a  power  of  attorney  to  transfer  the  fund  to  the  Plaintiff",  Mr.  Beech,  in 
pursuance  of  the  assignment ;  and  he  instituted  the  present  suit  to  compel  her  so  to 
do.  The  bill  prayed  that,  if  necessary,  it  might  be  declared  that  the  Defendant,  by 
the  assignment  of  1848,  became  a  trustee  of  the  fund  for  the  sole  benefit  of  the 
Plaintiff',  and  that  she  might  be  decreed  to  transfer  it  into  his  name,  and  be 
restrained,  in  the  meantime,  from  transferring  it  to  [287]  any  other  name  ;  and  that 
she  should  pay  the  costs  of  the  suit. 

Mr.  Elmsley  and  Mr.  Martindale,  for  the  Plaintiff'.  First,  the  Defendant,  at  the 
execution  of  the  assignment,  had  simply  an  ecjuitable  reversionary  interest  in  the 
stock,  and  it  has  now  been  decided  that  a  voluntary  assignment  of  such  an  interest  is 
not  to  be  treated  as  a  mere  agreement,  but  as  a  complete  transfer  of  the  beneficial 
interest  of  the  assignor ;  f'oi/Ie  v.  Hughes  (2  Sm.  &  Ct.  18) ;  Kcbirirh  v.  Manning  (1  De 
G.  M.  &  G.  176) ;  for  if  it  were  otherwise,  a  voluntary  settlement  of  such  an  interest 
could  not  be  efl"eeted.  {Ih.  188.)  The  assignor  has  done  all  in  her  power  towards 
making  a  complete  legal  transfer  of  her  beneficial  interest,  and  that  is  sufficient. 
[The  M.^ster  ok  the  Eoll.s.  No,  she  might  either  have  executed  a  declaration  of 
trust,  or  have  made  an  ab.solute  transfer  to  the  Plaintiff'.] 

Secondly.  A  valid  trust  was  created  by  the  assignment,  which  was  binding  on  the 
Defendant ;  Sloane  v.  Cadogan  (Sug.  Vend.  &  Pur.,  App.,  No.  26  (9th  ed.)) ;  Uluatkii 
v.  Parr  (1  Keen,  551) ;  Ex  jiartr  I'l/e  (18  Ves.  140).  But  this  is  a  stronger  case  than 
any  of  the  preceding ;   the  Defendant  was  herself,  by  devolution,  a  trustee  for  the 
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Plaintiff;  before  the  assignment  she  stood  in  a  fiduciary  relation,  and  she  continued 
so  afterwards.  The  Plaintiff  might  have  had  new  trustees  appointed,  or  put  a 
ilistrirKjas  on  the  fund,  and  ho  might  have  had  the  Defendant  removed  if  she  mis- 
conducted herself  in  the  trust.  The  Defendant  could  not  transfer  or  deal  with  the 
fund  without  the  Plaintiff's  consent,  and  was,  to  all  intents  ami  purposes,  a  trustee 
for  him ;  and  having,  by  the  assignment,  passed  her  reversionary  [288]  equitable 
interest  to  her  cestui  que  trust,  no  further  declaration  of  trust  or  other  act  was 
necessary.  Meek  v.  Kettlewell  (1  Ph.  342  ;  1  Hare,  464) ;  Brulge  v.  Bridge  (16  Beav. 
31.")),  were  also  referred  to. 

Mr.  Kenshaw,  for  the  Defendant,  was  not  heard. 

The  M.\.ster  ok  the  Kolls  [Sir  John  Komilly].  The  law  in  these  cases  is  most 
undoubtedly  embarrassing,  but  I  am  of  opinion  that,  consistently  with  the  principles 
on  which  I  decided  the  late  case  of  Briilge  v.  Bridge  (Ibid.),  it  is  impossible  that 
I  can  come  to  any  other  conclusion  than  that  to  which  I  came  in  that  case,  after 
a  careful  investigation  of  the  authorities.  Keferring  to  my  decision  in  that  case,  for 
the  statement  of  the  principles  which  govern  questions  of  this  description,  it  only 
remains  for  me  to  consider  how  they  bear  upon  the  facts  of  the  present  case,  which 
are  very  simple.  There  is  a  sum  of  stock  which  was  original!}'  placed,  and  is  still 
standing,  in  the  names  of  two  trustees,  both  of  whom  are  dead,  and  the  Defendant  is 
the  legal  personal  representative  of  the  survivor,  and  is,  therefore,  the  person  in 
whom  the  fund  is  legally  vested.  The  Plaintiff  Beech  is  entitled  to  a  life  interest  in 
the  fund,  and,  subject  thereto,  the  Defendant  is  entitled  thereto  absolutely.  In  this 
state  of  things  the  Defendant  executed  a  voluntary  assignment  of  her  reversionary 
interest  to  the  Plaintiff  which  he  is  now  seeking  to  enforce,  and  she  refuses  to 
complete. 

I  cannot  do  better  than  read  a  portion  of  my  judgment  in  Bridge  v.  Bndge,  to 
which  I  still  adhere  : — 

[289]  "  The  rule  is  thus  stated  by  Lord  Eldon  in  Ellison  v.  Ellison  (6  Yes.  662) : 
— '  I  take  the  distinction  to  be  that,  if  you  want  the  assistance  of  the  Court  to 
constitute  you  cestui  (pie  trust,  and  the  instrument  is  voluntarv,  you  shall  not  have 
that  assistance  for  the  purpose  of  constituting  you  cestui  que  trust.  As  upon  a 
covenant  to  transfer  stock,  i*tc.,  if  it  rests  in  covenant  and  is  purely  voluntary,  this 
Court  will  not  execute  that  voluntary  covenant ;  but  if  the  party  has  completely 
transferred  stock,  &c.,  though  it  is  voluntary,  yet  the  legal  conveyance  being  effectu- 
ally made,  the  equitable  interest  will  be  enforced  by  this  Court.'  This  rule  has  been 
recognized  and  acted  upon  in  all  the  subsequent  cases,  but  a  considerable  diversity  will 
be  found  amongst  them,  as  to  what  does  or  does  not  constitute  the  relation  of  trustee 
and  cestui  que  trust."  [I  then  omitted  the  case  of  a  covenant  in  favour  of  a  volunteer, 
and  proceeded]  : — "  The  question  before  me  will  depend  more  upon  those  cases  where 
the  donor  professes  to  assign,  for  the  benefit  of  the  donee,  some  previously  existing 
chose  in  action.  On  this  subject  some  points  are,  I  think,  reasonably  clear  ;  if  a 
pei'son  possessed  of  stock  execute  a  declaration  of  trust  of  that  stock  in  favour  of  a 
volunteer,  he  would,  I  apprehend,  clearly  constitute  himself  a  trustee  for  the 
volunteer,  and  equity  would  execute  the  trust,  and  compel  a  transfer  of  the  stock 
to  the  cestui  que  tru.<t.  But  if  the  same  person  executed  an  assignment  of  the  stock  in 
favour  of  the  volunteer,  and  no  transfer  of  the  stock  took  place,  this,  I  apprehend, 
would  as  clearh'  be  considered  to  be  no  more  than  an  imperfect  gift,  in  which  the 
donor  had  not  done  all  that  it  was  in  his  power  to  do,  and  the  donee  would  get  no 
assistance  from  a  Court  of  Equity  to  compel  a  transfer  of  the  stock." 

[290]  I  pause  here  to  consider  how  these  observations  apply  to  the  present  case. 

Supposing  this  were  not  the  case  of  a  reversionary  interest,  but  that  the  stock  had 
been  the  present  absolute  property  of  the  Defendant,  and  standing  in  her  name,  and 
that  she  had  executed  this  assignment,  leaving  out  the  word  "reversionary,"  and  had 
afterwards  refused  to  transfer  the  stock,  would  this  Court  have  compelled  her  to  do 
so?  If  I  am  right  in  the  view  I  took  in  the  case  of  Bridge  v.  Bridge  (16  Beav.  315), 
this  Court  clearly  would  not  compel  her  ;  yet,  undoubtedly,  if  the  assignment  had 
been  for  a  valuable  consideration,  the  equitable  interest  in  the  stock  would  have 
passed,  and,  in  that  sense,  the  Defendant  would  have  been  a  trustee  for  the  purchaser. 
But  the  assignee  in  this  case,  being  a  mere  volunteer,  and,  therefore,  the  Court  will 
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not  enforce  the  transfer,  or  execute  it  as  a  trust.  Then  is  this  case  varied  by  the 
interest  being  reversionary?  I  cannot  bring  my  mind  to  the  conclusion  (as  has  been 
argued),  that  this  is  a  case  in  which  there  is  no  legal  reversion.  Here  is  a  case  where 
the  whole  legal  interest  is  vested  in  the  Defendant,  subject  to  the  equitable  life 
interest  of  the  Plaintiff;  and  the  transaction  might  have  been  perfected  by  the 
transfer  of  the  stock  on  the  day  following  the  execution  of  the  deed,  or  it  might  have 
been  completed  at  once  by  a  transfer  of  the  stock,  without  any  deed,  and  thus  the 
assignee  might  have  become  the  absolute  owner  of  the  fund.  I  cannot,  therefore, 
make  any  difference  from  the  circumstance  of  the  Defendant's  not  being  absolute 
owner. 

It  is  clear,  from  the  statements  in  the  bill,  that  some  further  act  was  considered  by 
both  parties  to  be  necessary  [291]  to  carry  into  eflect  the  intention  of  the  Defendant, 
and  to  give  the  Plaintitt'  the  absolute  interest  in  the  stock  ;  but  a  quarrel  ha\'ing 
ensued  between  the  parties,  an  application  was  made  to  the  Defendant  to  execute  a 
power  of  attorney  to  transfer  the  stock  to  the  Plaintift',  which  she  refused  to  do.  It 
is  this  which  makes  a  very  material  distinction  between  this  case  and  that  of  KeJce- 
loich  V.  Manninf/  (1  De  G.  M.  &  G.  176).  There  (as  I  pointed  out  distinctly  in  Bridge 
V.  Brulge  (16  Beav.  325))  "being  four  trustees  of  the  will  in  whom  the  legal  interest 
was  vested,  and  the  beneficial  owner  having  assigned  over  the  funds  to  three  persons, 
in  trust  for  certain  persons  as  volunteers,  no  transfer  is  made  to  the  new  trustees  so 
appointed,  nor  is  there  any  reason,  as  there  was  in  Kekewich  v.  Manning,  why  the 
transfer  should  not  have  been  made.  In  Keknoich  v.  Manning  the  original  trusts  were 
not  exhausted,  but  the  life-estate  of  the  mother  continued  in  the  stock,  and  until  her 
death  no  transfer  could  have  been  made.  The  assignor  had  done  all  she  could  do. 
That  is  not  so  in  this  case."  So,  in  the  present  instance,  it  is  obvious  there  was  no 
outstanding  interest  except  the  Plaintiff's,  and  the  transfer  of  the  stock  ought  to  have 
been  made,  if  both  parties  had  been  willing  to  complete  the  transaction,  and,  if  the 
transfer  had  been  made,  the  Plaintiff's  title  would  have  been  complete.  The 
argument  employed  by  the  Plaintiff,  that,  having  himself  the  life-estate,  no  transfer 
could  be  made  without  his  consent,  clearly  does  not  apply,  because  he  would  be  the 
absolute  owner  if  this  assignment  was  perfect,  and  it  was  throughout  his  expressed 
desire  to  get  the  transfer  completed.  The  transfer  of  the  stock  is,  in  fact,  what  the 
Defendant  has  refused  to  make,  and  it  is  that  transfer  which  the  Plaintiff  has  all 
along  been  trying  to  get,  and  which  is  now  asked,  to  make  the  transaction  complete. 

[292]  I  admit  that  there  is  a  very  thin  distinction  between  an  assignment  for  the 
benefit  of  a  volunteer  and  a  declaration  of  trust  in  his  favour,  but  it  is  one  which  is  to 
be  found  to  have  been  taken  in  all  the  cases.  If  the  absolute  owner  of  a  fund  says,  "  I 
hold  this  stock  in  trust  for  A.  B.,"  the  trust  is  complete  :  but  if  there  be  only  an 
assigmnent,  a  different  relation  exists  between  the  parties,  and  it  would  be  destroying 
the  distinction  between  an  assignment  and  a  declaration  of  trust,  to  say  that  an 
assignment,  because  it  may  create  a  trust,  is  to  be  considered  the  .same  as  a  declara- 
tion of  trust.  If  I  were  to  hold  that  there  was  no  distinction  between  an  incomplete 
transfer  and  an  express  declaration  of  trust  with  respect  to  personal  estate,  I  do  not 
see  why  the  same  doctrine  would  not  apply  to  land.  It  would  be  contrary  to  all 
previous  decisions  to  hold  that,  if  a  part}'  voluntarily  executed  a  deed,  not  passing  the 
legal  estate,  the  relation  of  trustee  and  ces/iii  que  trust  had  been  created. 

The  result  is  that,  in  my  opinion,  consistently  with  the  decision  in  KekeuAch  v. 
Manning  and  BruJge  v.  lirulge,  the  relation  of  trustee  and  restui  qur  /;■».</  has  not  been 
created,  and  I  must  therefore  dismiss  this  bill,  but,  considering  the  state  of  the 
authorities,  without  costs. 


[293]     Wii.suN  r.  Lahv  Dins.^nv.     /•',/..  17,  20,  -Ji',  l!S.J4. 

[S.  C.  23  L.  J.  Ch.  492  ;  2  W.  R.  288.     Disregarded,  In  re  Klwhe,  1884, 

28Ch.D.  180.] 

The  priorities  of  creditors  are  regulated  by  the  domicil  of  the  testator,  though  the 
personal  assets  may  be  situate  and  administered  in  another  countrv. 
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The  decree  in  a  foreclosure  suit  in  Ireland  is  not  a  judgment  for  payment  of  the 

amount  due,  or  of  the  balance  after  realizing  the  security. 
A  foreign  judgment  constitutes  but  a  simple  contract  debt. 

Lord  Dunsany  died  domiciled  in  Ireland.  This  suit  was  instituted  for  the 
;iilministration  of  his  estate,  which  turned  out  to  be  insolvent,  and  a  competition 
tliercfore  arose  between  his  creditors,  as  to  their  respective  priorities  against  the 
personal  assets,  under  the  following  circumstances  : — 

The  testator  was  indebted  upon  mortgage  to  the  Plaintiffs,  who  had,  in  his  lifetime, 
instituted  a  foreclosure  suit  in  Ireland.  In  November  1845  they  obtained  the  decree 
usual  in  that  country,  for  an  account  of  what  was  due,  and,  in  default  of  payment 
within  a  limited  time,  for  a  sale.  Default  being  made  in  payment  of  what  was  due, 
a  sale  of  the  mortgaged  property  took  place  in  June  18.50,  and  after  applying  the 
produce  towards  payment  of  the  mortgage  debt,  there  still  remained  £2436  due  to 
the  Plaintiffs. 

The  testator  was  also  indebted  to  General  Carpenter  in  £11 02  secured  by  covenant, 
on  which  an  English  judgment  had  been  oljtained  ;  and  he  was  also  indebted  to 
Mr.  Dawson  in  the  sum  of  £570  upon  bond,  on  which  also  an  English  judgment  had 
been  obtained. 

The  personal  assets  in  p]ngland  amounted  to  about  £608,  and  those  in  Ireland  to 
about  £1154.     The  question  was,  in  what  order  they  ought  to  be  applied. 

Mr.  E.  Palmer  and  Mr.  Bovill,  for  the  Plaintiff's. 

The  assets  of  a  testator  must  be  administered  in  the  [294]  manner  and  according 
to  the  priorities  of  the  law  of  the  testator's  domicil.  It  must  be  admitted  that  such 
is  not  the  law  of  America.  Story  (Conffict  of  Laws,  s.  525,  p.  774  (2d  edit.) ),  after 
observing  that  in  some  countries  all  debts  stand  in  an  equal  rank,  and  are  payable 
jKiri  pa,^su,  while  in  others,  as  in  Plngland,  certain  classes  of  debts,  as  bonds  and 
judgments,  are  entitled  to  priority,  proceeds  thus : — "  Let  us  suppose,  then,  that  a 
debtor  dies  domiciled  in  a  country  where  such  priority  of  right  and  privilege  exists  ; 
and  he  has  personal  assets  situate  in  a  State  where  all  debts  stand  in  an  equal  rank, 
and  administration  is  duly  taken  out  in  the  place  of  his  domicil,  and  also  in  the  place 
of  the  .siViw  of  the  assets.  What  rule  is  to  govern  in  the  marshalling  of  the  assets. 
The  law  of  the  domicil  1  or  the  law  of  the  situs  !  The  esta,blished  rule  now  is  that,  in 
regard  to  creditors,  the  administration  of  assets  of  deceased  persons  is  to  be  governed 
altogether  by  the  law  of  the  country  where  the  executor  or  administrator  acts,  and 
from  which  he  derives  his  authority  to  collect  them,  and  not  by  that  of  the  domicil  of 
the  deceased.  The  rule  has  been  laid  down  with  great  clearness  and  force  on  many 
occasions." 

He  proceeds  (Conffict  of  Laws,  s.  525) : — "  The  ground  upon  which  this  doctrine 
has  been  established  seems  entirely  satisfactory,"  itc,  Arc.  "  The  rule  of  a  preference, 
or  of  an  equality  in  the  payment  of  debts,  whether  the  one  or  the  other  course  is 
adopted,  is  purely  local  in  its  nature,"  <Vc.  "  And  in  a  conffict  between  our  own  and 
foreign  laws,  the  doctrine  avowed  by  Huberus  is  highly  reasonable  that  we  should 
jirefer  our  own.  In  tail  conjiictn  mwjis  est,  vt  jus  nostrum,  quamjus  alicnum,  scircmus." 
He  adds  (Conflict  of  Laws,  s.  526)  (which  is  very  important) : — "It  seems  that  many 
foreign  jurists,  but  certainly  [295]  not  all,  maintain  a  diff'erent  opinion,  holding  that 
in  every  case  the  privileges  of  debts,  and  the  rank  and  order  of  payment  thereof,  are 
to  be  governed  by  the  law  of  the  domicil  of  the  debtor,  at  the  time  of  his  contract  or 
of  his  death.  They  found  themselves  upon  the  general  rule  that  the  creditor  must 
pursue  the  remedy  in  the  domicil  of  the  debtor,  and  that  debts  follow  his  person,  and 
not  that  of  the  creditor."  In  the  note  he  cites  the  various  authorities  for  the  latter 
proposition,  as  Livermore  (pp.  164-171);  Henry  on  Foreign  Law  (pp.  34,  35); 
I)warris  on  Statutes  (p.  650,  itc.) ;  1  Boullenois  (pp.  685,  819) ;  2  Boullenois  (p.  47). 

Undoubtedly  the  law  of  England  differs  from  that  which  is  stated  to  be  the  law 
of  America  on  this  subject.  The  right  of  representation  depends  on  the  domicil,  the 
right  to  administration  in  other  countries  follows  the  same  rule,  Ihirn  v.  Cole  (Ambler, 
414),  and  the  distribution  of  an  intestate's  personal  estate  is  also  governed  by  his 
domicil ;  Balfour  v.  Urolt  (6  Bro.  P.  C.  550) ;  Bruce  v.  Bruce  (2  Bos.  &  P.  229  ;  6  Bro. 
P.  C.  566;  2  C.  P.  Coop.  (Cot.)  449);  Drummond  v.  Drummmul  (6  Bro.  P.  C.  601); 
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Ho/j  V.  Lashley  (6  Bro.  P.  C.  577 ;  Robertson,  Per.  Sue.  427) ;  Doe  d.  Birlwlmtle  v. 
FiwHll  (5  Bam.  &  Cr.  451-454) ;  Price  v.  Dewhurst  (4  Myl.  &  Cr.  82).  Personal 
property  having  no  situs  of  its  own  follows  the  domicil  of  its  owner ;  Thomson  v.  Tin: 
Advocate-General  (12  CI.  &  Fin.  1),  in  which  it  was  held  that  legacy  duty  was  not 
payable  on  the  personal  property  in  Scotland  belonging  to  any  British  subject 
domiciled  in  the  colonies.  Lord  Lyndhurst,  in  giving  judgment,  observed  (/itV/.  21) : 
"  Personal  property  in  England  follows  the  law  of  the  domicil,  and  it  is  precisely  the 
same,  as  if  the  personal  property  had  been  in  India  [296]  at  the  time  of  the  testator's 
death.  That  is  a  rule  of  law  that  has  always  been  considered  as  applicable  to  this 
subject."  He  then  refers  to  In  re  Ewin  (1  Crom.  &  Jer.  151),  where  the  question  was 
whether  the  foreign  stocks  of  a  domiciled  P^nglishman  were  liable  to  legacy  duty, 
and  .says,  "  Although  the  property  was  all  abroad,  it  was  decided  to  be  within  the 
operation  of  the  Act  as  personal  property,  on  this  ground  and  this  ground 
only  :  that,  as  it  was  personal  property,  it  must,  in  point  of  law,  be  considered  as 
following  the  domicil  of  the  testator,  which  domicil  was  England.  Now,  my  Lords, 
if  you  apply  that  principle,  which  has  never  been  quarrelled  with,  which  is  a  known 
principle  of  our  law,  to  the  present  case,  it  decides  the  whole  point  in  controversy. 
The  property,  personal  property,  being  in  this  country  at  the  time  of  the  death,  you 
must  take  the  principle  laid  down  in  the  case  of  In  re  Eicin,  and  it  must  be  considered 
as  property  within  the  domicil  of  the  testator,  which  domicil  was  Demerara."  Personal 
property  is  localized  in  the  place  of  the  domicil,  and  the  law  of  the  situs  is  disregarded. 
The  whole  of  the  assets  must  therefore  be  considered  as  situate  in  Ireland,  and  must 
be  distributed  according  to  the  law  of  that  country. 

If  this  be  so,  the  Plaintiffs'  decree  or  judgment  in  Ireland  has  priority  over  the 
debts  of  Sir  Geo.  Carpenter  and  Mr.  Dawson,  for  debts  upon  English  judgments  are 
regarded  in  Ireland  as  mere  simple  contract  debts,  the  judgment  of  the  English  Courts 
being  looked  upon  in  the  light  of  foreign  judgments.  (See  Ram  on  Assets  (2d 
edit.),  3G2.)  These  creditors,  therefore,  are  simply  creditors  by  bond  and  covenant, 
and  in  Ireland  the  PlaintiBs'  judgment  has  priority  {Bnil.  354).  At  all  events,  the 
Irish  judgment  has  priority  in  respect  [297]  of  the  Irish  assets,  as  to  which  the  domicil 
and  situs  concur. 

Mr.  (roldsmid,  contra.  Both  General  Carpenter  and  Mr.  Dawson  have  obtained 
judgments  in  England.  These  judgments  are  in  Ireland  but  ^'Ci'mf? /aa'c  evidence  of 
their  debts;  The  Bank  of  Australia  v.  Hardin;/  (C.  P.  Trin.  Term  1850)  ;  and,  there- 
fore, their  debts  under  seal  are  not,  as  in  Ireland,  merged  ;  Hal!  v.  Odher  (11  East, 
12G).  A  debt  only  merges  and  becomes  extinguished  where  a  remedy  of  a  higher 
nature  has  been  obtained  ;  Smith  v.  Nicholls  (5  Bing.  (N.  C.)  220).  Secondly,  the 
Plaintiffs  are  not  judgment  creditors  in  Ireland.  Their  suit  was  for  foreclosure,  and 
to  realize  the  security,  and  not  to  recover  a  debt.  In  that  suit,  no  personal  order 
could  be  made  for  payment ;  the  decree  was  in  the  alternative,  either  to  pay  the 
money  within  a  given  time,  or,  in  default,  that  the  estate  should  be  sold.  The 
subsu(|uent  order  directs  the  payment  of  the  produce  of  the  sale,  but  contains  no 
order  upon  the  Defendant  to  pay  the  balance.  If  the  Plaintiff  had  an  Irish  judgment, 
it  would  have  no  priority  here  ;  Harris  v.  Saunders  (4  Barn.  &  Cr.  418)  ;  Utu-ay  v. 
Uainsaij  (cited  Hiid.  414).  Thirdly,  the  conclusion  of  Story  is  the  correct  one  :  "The 
domicil  regulates  the  right  of  succession,  but  the  administration  must  be  in  the 
country  in  which  possession  is  taken  and  held,  undei'  lawful  authority,  of  the  property 
of  the  deceased  ;"  J'restim  v.  Viscount  Melrille  (8  CI.  i^;  Fin.  12).  Distribution  of  the 
assets  amongst  creditors  is  governeil  by  the  law  of  locus  of  the  assets,  and  the  property 
recovered  by  virtue  and  under  the  authority  of  a  particular  probate  must  be 
distributed  according  to  the  law  of  the  jurisdiction  granting  such  probate.  The  law 
of  the  forum  governs  both  the  remedy  and  the  extent  of  [298]  the  remedy,  and, 
conseciucntly,  the  right  of  preference  amongst  the  creditors.  He  .said  that  the 
principle  of  distribution  between  the  next  of  kin  and  volunteers  differed  from  that  as 
between  creditors.     1.3  Edw.  1,  c.  19  ;  22  iV;  23  Car.  2,  c.  10. 

Mr.  R.  Palmer,  in  reply. 

The  M.\.steu  ov  the  Rolls.  I  am  of  opinion  that  I  must  treat  this  case  in  the 
same  way  as  if  I  were  administering  the  estate  in  Ireland.  The  assets  are  Irish,  and 
they  are  the  property  of  a  domiciled  Irish  sul)ject;  I  must,  therefore,  deal  with  them 


118  JACOBS   V,    RICHARDS  18  BEAV.  29S. 

in  the  same  way  as  if  I  were  sitting  in  Dublin.  In  Thomson  v.  Tlie  Lord  Advocate,  and 
other  cases,  the  Court  has  acted  on  the  same  principle,  and  has  administered  the 
])crsonal  estate  according  to  the  law  of  the  domieil :  and  I  am,  therefore,  of  opinion 
that  this  estate  must  be  administered  by  the  law  which  prevails  in  Ireland.  A  foreign 
judgment  is  considered  as  a  mere  simple  contract  debt  that  has  been  long  settled  ; 
but  with  respect  to  the  effect  of  the  Irish  decree  I  have  some  doubts,  and  I  will,  on 
that  point,  reserve  my  judgment. 

Fdi.  22.  The  M.vstek  of  the  Kolls  [Sir  John  Komilly].  In  this  case,  I 
expressed  my  opinion,  at  the  hearing,  that  the  personal  assets  were  to  be  administered 
on  the  principle  of  the  law  of  the  domieil  of  the  person  whose  estate  is  to  be 
iidministered,  and,  consequently,  that  I  must  administer  it  in  same  manner  as  it  would 
be  by  the  Court  of  Chancery  in  Ireland. 

[299]  The  point  I  reserved  was  whether  there  was  any  priority  between  the 
creditors.  There  are  three  creditors,  one  on  bond,  another  on  covenant,  and  a  third 
who  is  in  this  situation  :  he  has  obtained  a  decree  in  Ireland  for  the  payment  of  a 
sum  of  money  due  to  him  on  mortgage,  and  in  default  of  payment  the  mortgaged 
estate  was  ordered  to  be  sold.  This  ha.s  been  done,  and  the  produce  being  insutheient 
to  pay  the  sum  found  due  to  the  mortgagee,  he  claims,  under  the  decree,  to  be 
judgment  creditor  for  the  balance.  If  this  had  been  a  common  decree  for  foreclosure 
there  could  be  no  question  whatever,  because  a  suit  for  foreclosure  is  not  a  suit  for 
the  recovery  of  money,  but  to  bar  the  equity  of  redemption  in  the  estate.  In  such  a 
suit  the  Court  has  no  jurisdiction  to  make  a  decree  for  paj'ment  of  a  sum  of  money  ; 
nor,  in  this  country,  is  such  a  decree  .so  treated. 

The  decree  in  a  mortgage  suit  in  Ireland  is  different ;  but  as  I  thought  that  its 
effect  might  possibly  be  the  same,  I  was  desirous  of  ascertaining  what  the  practice 
might  be  in  Ireland.  I  have  been  informed  that  it  is  treated  exactly  the  same  as  a 
decree  for  foreclosure  here.  It  is  not  a  decree  for  payment  of  money  ;  and  the  form 
of  the  decree  is  the  same  where  there  is  personal  liability  under  the  mortgage  deed 
as  where  there  is  a  mere  charge  on  the  estate ;  in  the  latter  case  it  is  obvious  that  no 
<lecree  could  be  made  against  the  Defendant  for  personal  payment,  there  being  only 
a  charge  on  the  estate. 

I  have  also  been  informed  that  attempts  have  frequently  been  made  in  Ireland  to 
register  these  decrees  as  if  they  contained  orders  for  personal  payment,  but  that  it 
has  invariably  been  refused,  the  only  remedy  for  the  balance  being  on  the  covenant 
to  pay.  {Ferry  v.  Barker,  13  Ves.  205.)  Such  [300]  a  decree  in  Ireland  is,  therefore, 
no  more  one  for  payment  of  a  sum  of  money  than  a  decree  for  foreclosure  in  this 
Court. 

I  am,  therefore,  of  opinion  that  the  Irish  decree  gives  the  Plaintiffs  no  priority, 
and  that  they  stand  in  the  same  situation  as  a  bond  creditor,  and  they  must  be  paid, 
jiari  jmsau,  out  of  the  assets. 

[300]    Jacobs  v.  Richards.    Jacobs  v.  Porter.    Jan.  16,  17,  1854. 

rs.  C.  on  appeal,  5  De  G.  M.  &  G.  55 ;  43  E.  R.  790 ;  23  L.  J.  Ch.  557  ;  18  Jur.  527  ; 

2  W.  R.  174.] 

A  deed,  prima  facie  valid  at  law,  will  be  acted  on  in  equity  until  it  has  been  set  aside, 
the  Court  never  giving  a  Defendant  active  relief  without  a  cross-bill. 

A  deed,  though  overreached  by  the  finding  of  an  inquisition  in  lunacy,  is  not,  there- 
fore, necessarily  jrrimd  facie  void. 

A  party  claiming  under  a  deed  is  not  bound  to  prove  the  sanity  of  the  person 
executing  it ;  the  burthen  of  proof  lies  on  the  other  side. 

A.  B.  executed  a  mortgage  to  the  Plaintiff  in  1848,  and  in  1852  he  was  found  lunatic 
as  from  1825.  The  Plaintiff  having  instituted  a  suit  to  foreclose,  proved  the 
execution  of  the  deed  by  the  attesting  witness.  The  Defendant  did  not  cross- 
examine  this  witness,  but  entered  into  evidence  to  prove  the  insanity  of  the 
mortgagor  in  1848.  This  Court,  observing  on  the  difficulties  in  putting  the 
Defendant  on   terms  to  restore  the  money,   Held,  that  the  Defendant  ought  to 
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have  filed  a  cross-bill,  and  a  decree  was  made  for  foreclosure,  but  not  to  be  drawn 
up  for  six  months,  to  enable  the  Defendant  to  take  such  steps  as  he  might  be 
advised.  On  appeal,  the  Lords  Justices  gave  liberty  to  the  Plaintiff  to  proceed  at 
law,  and  reserved  further  consideration,  but,  in  default,  dismissed  the  claim. 
If  one  simple  issue  on  one  single  point  is  involved,  the  Court,  though  the  evidence 
may  bo  voluminous,  will  entertain  the  case  by  claim  ;  but  where  the  issues  and 
facts  are  numerous,  the  Court  requires  a  bill  to  be  filed. 

In  1848  Simon  Slocombe  Richards  mortgaged  some  property  to  the  Plaintiff 
Jacobs. 

Ill  1852  Simon  Slocombe  Kichards  was  found  by  iiujuisitioii  to  have  been  lunatic 
from  182"). 

In  1853  the  Plaintift"  filed  a  simple  claim  for  foreclosure  against  liichard.s,  his 
committee  and  subsequent  [301]  iiicunilirance-s,  but  the  claim  did  not  state  the  date 
of  the  inquisition  or  the  period  to  which  the  lunacy  had  been  carried  back.  Both 
Jacobs  and  Kichards  having  died,  the  second  claim  was  one  of  revivor  merely. 

One  of  the  defences  was  that  the  mortgage,  being  executed  by  a  lunatic,  was 
invalid.  The  mortgage  deed  was  proved  Viy  the  attesting  witness.  The  Defendants 
did  not  cross-examine  him,  but  went  into  voluminous  evidence  to  prove  that  Richards 
was  of  unsound  mind  from  the  time  found  li^'  the  inquisition,  and  other  circumstances 
to  impeach  the  bond  fides  of  the  transaction. 

Mr.  R.  Palmer  and  Mr.  Kinglake,  for  the  Plaintiff.  The  Plaintiff  is  entitled  to  a 
simple  decree  for  foreclosure.  The  lunacy  in  1848  is  not  established.  If  it  were, 
that  would  not  necessarily  invalidate  the  transaction.  The  question  is  not  simply 
that  of  the  insanity  of  the  party,  but  whether  the  transaction  was  iKmdJide,  and  the 
j>aymcnt  was  here  made  without  notice  of  lunacy  or  insanity  ;  MoHon  v.  Camroux  (2 
Ex.  Rep.  427  ;  4  Ex.  Rep.  17) ;  I'rirc  v.  BeiriiKjton  (3  Macn.  it  Gor.  486  ;  7  Hare,  394) ; 
JJatjsier  v.  The  Earl  of  Portsuwuth  (5  Barn,  ife  Cr.  170);  Shelford  on  Lunacy  (p.  255 
(1st  edit.) ) ;  Hoivanl  v.  Earl  Diijuj  (2  Clark  &  Fin.  634).  A  Court  of  Equity  will  not 
interfere  to  set  aside  a  contract  overreached  by  an  inquisition  in  lunacy  if  fair  and 
without  notice,  especially  where  the  parties  cannot  be  reinstated  ;  .V;V//  v.  Morkii 
(9  Ves.  478). 

Secondly.  If  the  Court  should  not  make  a  decree,  the  Plaintiff  is  entitled  to  an 
issue  in  the  terms  of  Grindley  v.  Davies  (Shelford  on  Lunacy,  266  {1st  edit.);  348 
(2d  edit.) ). 

[302]  Mr.  ^^'illcock  and  Mr.  Toller,  for  second  mortgagees. 

Mr.  Roupell,  Mr.  Karslake  and  Mr.  Coleridge,  for  the  representatives  of  the 
mortgagor.  The  deed  of  a  lunatic  is  wholly  void;  Thompson  v.  LcacJi  (3  Mod.  301); 
Clerk  V.  Ckrk  (2  Vern.  412)  ;  15  Viner,  Ab.  Lunatic,  D.  (pi.  8)  ;  and  lunacy  is  a  good 
defence;  Yates  v.  Baen  (2  Stra.  1104).  There  is  a  distinction  between  a  deed  and  a 
mere  simple  contract,  as  in  Molltm  v.  L'amrou.r  and  Baijstcr  v.  Lm-d  I'ortsiiwuth. 

Secondly.  It  is  not  sufHcient  for  the  Plaintiff,  who  seeks  the  assistance  of  the 
Court,  to  prove  the  mere  signature  of  the  deed  ;  though  signed,  it  is,  like  a  forged 
deed,  a  mere  nullity.  It  cannot  evidence  an  act  of  a  person  which  he  is  incompetent 
to  perform.  The  inquisition,  though  not  binding  on  third  parties,  is  admissible  in 
evidence;  Sergiso/i  v.  Scale n  (2  Atk.  412);  and  as  it  overreaches  the  date  of  the 
mortgage,  it  "affords  a  presumption  that  he  was  then  insane;"  Frank  v.  Mainwarint/ 
(2  Beav.  124).  "It  destroys  the  natural  presumption  in  favour  of  sanity,  and  casts 
the  l)urtheii  of  proving  the  person's  sanity  on  the  party  alleging  it;"  Snook  v.  JTatls 
(11  Beav.  105).  The  Plaintiff  "  must  shew  sanity  and  competcncj'  at  the  period  when 
the  act  was  done;"  Attornei/Mi'ncral  v.  I'arnthcr  (3  Bro.  C.  C.  442);  Uldte  v.  inUon 
(13  Ves.  88);  for  it  inverts  the  order  of  proof  and  presumption;  Cartwriijld  v. 
Cartmujht  (1  Phillimore,  100).  Even  at  law  the  Plaintiff  would  have  to  begin  and 
prove  his  case  and  the  sanity  of  the  mortgagor,  and  such  should  be  the  form  of  any 
issue. 

[303]  Thirdly.  The  circumstances  of  this  case  shew  the  want  of  bond  fides  in  the 
transaction.  Richards  was  a  notorious  lunatic,  and  so  the  solicitor  of  the  Defendant 
would  have  seen  if,  as  he  ought,  he  had  attested  the  execution  of  the  deed.  The 
money  never  came  to  the  hands  of  Richards,  but  was  received,  without  authority,  aiul 
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retained  by  his  solicitor.  The  payment,  therefore,  was  invalid.  Hobson  v.  Eatoii, 
(1  Term  Kep.  62) ;  Frank  v.  Mainwanng  (4  Beav.  37) ;  Hull  v.  Warren  (9  Ves.  605) ; 
Attornni-GeneraJ  v.  Parntlnr  (2  Dick.  748) ;  Pritchard  on  Insanity,  were  also  cited. 

The  Master  ok  the  Kolls  [Sir  John  Romilly].     The  view  I  take  of  this  case  is 

this : I  apprehend  there  are  two  principles  upon  which  this  Court  acts,  and  which 

are  rather  principles  of  practice  than  of  law,  and  have  been  adopted  for  the  convenience 
of  conducting  suits.  One  is,  that  whore  a  deed  primii  faric  good  at  law  is  brought 
before  it,  this  Court,  in  the  exercise  of  its  ordinary  functions  and  jurisdiction,  acts  on 
it  until  it  has  been  set  aside.  The  other  is  that  this  Court  does  not  give  a  Defendant 
active  relief.  It  may,  in  a  sense,  give  relief  by  the  failure  of  the  Plaintift'  to  make 
out  his  case,  but  it  never  gives  to  a  Defendant  the  species  of  relief  which  is  independent 
of  the  fact  of  the  Plaintiff  not  making  out  his  right  to  relief. 

The  Defendants  in  this  case  have  argued  that  it  was  the  duty  of  the  Plaintiff  to 
make  out  the  sanity  of  the  mortgagor  at  the  time  of  executing  the  mortgage  deeil, 
which  they  say  the  Plaintiff  has  failed  to  do.  This  is  not  the  view  I  take.  In  the 
case  of  a  forged  [304]  deed,  no  person  can  be  affected  by  it.  Thus,  if  a  person  were 
to  forge  the  name  of  the  owner  of  an  estate  to  a  deed  which  purported  to  convey  it 
to  A.  B.  for  valuable  consideration,  a  fraud  would  thereby  bo  committed  on  A.  B., 
but  the  owner  of  the  estate  would  not  be  affected  by  the  deed.  So,  if  a  mortgage 
deed  be  forged,  when  it  is  shewn  to  be  forged  it  will  not  affect  the  owner  of  the 
property  in  the  slightest  degree. 

Undoubtedly,  this  Court  never  gives  relief  to  a  mortgagee  or  bars  the  equity  of 
redemption  unless  the  mortgage  deed  be  either  admitted  or  proved.  In  this  case  it 
is  not  admitted,  and  the  question  is  whether  it  has  been  proved.  I  a.sked  whether 
the  Plaintiff  had  proved  the  deed,  and  it  is  admitted  that  the  surviving  attesting 
witness  has  proved  its  execution  in  the  ordinary  manner  ;  and  if  there  were  no  other 
question,  it  is  admitted  that  this  would  be  a  sufficient  proof  of  the  deed  and  prirnd 
facii:  evidence  of  its  validity.  The  Defendants  might  have  cross-examined  the  attesting 
witness  vivA  voce,  for  the  purpose  of  proving  that  no  deed  was  really  executed  at  the 
time.  In  the  case  of  a  deed  a  witness  is  not  required,  as  in  the  case  of  a  will,  to 
prove  that  the  person,  when  he  executed  the  instrument,  was  of  sound  mind.  The 
only  question  necessary  to  be  asked  is  whether  the  party  executed  the  deed  in  the 
witness's  presence?  The  Defendants  have  not  thought  fit  to  cross-examine  this 
witness,  which  might  have  destroyed  his  evidence,  and  I  have,  therefore,  a  deed 
proved  in  the  ordinary  way  by  the  attesting  witness. 

The  defence,  however,  is  that  this  is  no  deed,  for  two  reasons  :  first,  because  it  is 
overreached  by  the  finding  in  lunacy  ;  and  secondly,  because  the  Plaintiff  is  bound  to 
prove,  and  has  not  proved,  the  sanity  of  the  [305]  person  who  executed  it.  I  have 
not  found  any  case  in  which  it  is  said  that  this  Court  will  not  act  on  a  deed  over- 
reached by  an  inquisition  of  lunacy,  when  it  is  proved  by  the  attesting  witness,  and 
when  there  is  no  evidence  that  at  the  time  when  the  deed  was  executed  the  person 
was  not  competent  to  execute  the  deed.  Considerable  evidence  has  been  adduced  in 
order  to  shew  that  it  is  in  the  highest  degree  improbable  that  he  should,  in  the 
months  of  November  and  December  1848,  have  been  competent  to  execute  deeds.  I 
am  then  asked  what  course  I  am  to  take.  I  take  the  next  principle  which  is  applicable, 
which  is  that  it  is  the  duty  of  the  Defendants  to  bring  forward  their  own  case  to 
have  this  deed  set  aside  ;  and  not  having  thought  fit  to  cross-examine  the  attesting 
witness,  or  to  bring  forward  a  case  to  have  this  deed  set  aside,  it  must  -priinA  facie 
be  taken  to  be  a  good  deed  in  this  Court.  It  is  not  the  bounden  duty  of  the  Plaintiff 
to  prove  that  the  mortgagor  was  a  person  of  sound  mind  when  he  executed  that 
deed  ;  and  that  deed,  proved  primd  facie  by  the  ordinary  evidence,  must  first  be  set 
aside  before  the  Defendants  can  have  that  active  relief  which  they  now  seek.  The 
Defendants  have  not  taken  that  course.  When  the  Court  sets  aside  deeds  for  fraud, 
duress  or  intoxication,  the  burthen  of  proof  lies  on  the  party  insisting  that  the  deed 
ought  not  to  be  acted  on,  and  I  see  no  ground  why,  where  insanity  is  alleged,  a 
different  principle  should  be  applied.  The  advantages  of  requiring  a  deed  to  be  set 
aside  by  an  original  or  cross-suit  are  obvious.  The  Court  has  then  the  power  of 
putting  the  party,  who  has  received  some  benefit  under  the  transaction  he  seeks  to 
impeach,  upon  equitable  terms,  and  is  enabled  to  do  full  justice  on  setting  aside  the 
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deed.  In  the  case,  for  instance,  of  usury  not  appearing  upon  the  face  of  the  deed, 
the  Court  would  not  set  it  aside  without  compelling  the  party  who  has  received  [306] 
the  money  to  repay  it,  as  the  price  for  setting  aside  the  deed.  Neither  would  it 
allow  a  mortgagor  to  set  aside  a  deed  on  the  ground  of  fraud,  without  repaying  to 
the  mortgagee  the  benefit  he  had  received  under  it.  If  the  Defendants  were  Plaintiffs, 
I  could  then  have  an  opportunity  of  dealing  with  the  whole  case,  which  I  cannot  do 
at  present,  without  knowing  what  was  done  with  the  mortgage  money.  I  am  simply 
asked  to  declare  the  deed  void,  and  to  take  away  from  the  Plaintiff'  all  his  rights  in 
the  estate,  without  allowing  him  anything,  not  even  to  get  back  the  money  paid  by 
him. 

If  I  were  simply  to  dismiss  this  bill,  and  the  mortgagee  were  afterwards  to 
commence  an  action  of  ejectment  to  recover  the  estate,  it  would  be  an  obvious 
absurdity  to  compel  the  Defendants  to  file  a  fresh  bill  to  restrain  the  action,  though 
this  would  give  the  Court  jurisdiction  to  put  the  Defendants  on  terms.  If  I  am  now 
to  hold  that  this  deed  is  of  no  validity,  and  cannot  be  acted  on  in  a  Court  of  Justice, 
I  ought,  in  this  suit,  to  give  the  Defendants  the  relief  to  which  in  another  suit  they 
would  be  entitled,  and  prevent  the  Plaintiff"  from  acting  on  the  deed  in  a  Court  of 
law.  That  of  itself  shews  what  confusion  and  conflict  would  arise,  if,  in  a  suit  by  a 
mortgagee  for  foreclosure,  I  could,  on  any  grounds  whatever,  declare  this  deed  void, 
and  give  the  Defendants  active  relief,  by  restraining  the  Plaintiff"  from  suing  on  that 
deed  at  law,  and  that  without  having  the  means  of  putting  the  Defendants  on  such 
terms  as  would  do  complete  justice  between  the  parties,  which  I  could  do  if  the 
Defendants  filed  a  bill  to  set  the  deed  aside. 

I  have  attended  to  the  cases,  but  have  found  none  [307]  in  which  such  has  been 
held  to  be  the  law  of  the  Court.  The  strongest  case  was  Snooks  v.  JFatts,  but  I  do 
not  know  what  took  place  in  that  case,  and  that  does  not  seem  to  be  the  course  taken 
in  Frank  v.  Mainwanm/  and  Price  v.  Berrinytan,  nor  in  the  case  of  Niell  v.  Morleij,  nor 
does  it  appear  to  be  consistent  with  The  Attorney-General  v.  Parnther  and  various  other 
cases. 

There  is,  no  doubt,  a  great  distinction  between  a  deed  proved  here  in  the  ordinary 
manner  and  a  contract  which  a  party  comes  to  enforce :  the  cases  are  perfectly 
distinct.  I  express  no  opinion  upon  the  point  decided  in  Moltmi  v.  Camroux,  nor  on 
the  didiuii  of  Lord  Truro  in  Prire  v.  Berrington,  but  I  intend  to  decide  that  I  cannot 
entertain  this  question  until  the  Defendants  bring  it  forward  in  an  active  shape,  as 
Plaintiff's,  and  I  will  give  them  an  opportunity  to  do  so.  It  appears  to  me,  that 
notwithstanding  the  deed  is  overreached  b}'  the  finding  of  the  inquisition,  the 
attesting  witness  having  proved  the  deed,  and  there  being  no  cross-examination,  the 
burthen  of  proof  lies  on  the  Defendants,  to  shew  that  the  deed  ought  not  to  be  acted 
on.  If  the  Defendants  had  thought  fit  to  cross-examine  the  attesting  witness,  and 
had  succeeded  in  shewing  that  there  was  no  valid  deed  at  all,  the  cases  cited  might 
have  applied  ;  but  on  the  proof  as  it  stands,  and  in  the  absence  of  all  cross-examina- 
tion, I  shall  make  the  usual  foreclosure  decree,  but  direct  that  it  shall  not  be  drawn 
up  or  passed  and  entered  for  six  months,  and  that,  in  the  meantime,  the  Defendants 
may  take  such  steps  as  they  may  be  advised,  either  here  or  at  law,  with  liberty  to 
either  party  to  apply. 

It  was  objected  that  this  was  not  a  proper  case  to  bring  forward  by  claim,  and 
that  the  facts  had  not  been  [308]  fully  stated,  the  Plaintiff'  having  suppres.sed  the 
date  of  the  incpiisition  and  omitted  to  state  the  period  to  which  the  lunacy  had  been 
carried  back. 

Mr.  Koupell  and  Mr.  Karslake,  in  support  of  the  objection,  cited  Johns  v.  Mason 
(9  Hare,  29) ;  Penny  v.  Penny  (Ihvl.  39) ;  Broniilt  v.  Moor  (9  Hare,  374) ;  G<W(h  v.  JFed 
{IbuL  378). 

The  M.vstek  ok  the  Kolls  [Sir  John  Romilly].  If  one  simple  i.ssue  on  one  single 
point  is  involved,  then,  though  the  eviilonce  may  be  of  considerable  length,  the  Court 
will  entertain  the  case  by  claim  ;  but  where  the  issues  and  facts  are  numerous,  the 
Coui't  requires  a  bill  to  be  filed. 

At  present  my  impression  is  that  there  is  no  objection  to  this  case  being  brought 
forward  by  claim.     I  entertain  no  doubt  that,  by  claim  or  bill,  the  Plaintiff'  must  bring 
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forward  the  whole  of  his  case ;  but  it  has  never  been  held  that  it  is  necessary  for  the 
Plaintiff  to  bring  forward  the  Defendant's  case  also. 

Note. — On  appeal,  the  Lords  Justices  ordered  that  the  Plaintiffs  claim  should  be 
retained  for  twelve  months,  and  that  the  Plaintiff  should  be  at  liberty  to  bring  such 
action  of  ejectment  as  they  might  be  advised,  for  recovering  the  premises,  the 
Defendants  undertaking  not  to  set  up  any  outstanding  legal  estate.  And  in  case  the 
Plaintiff  should  not  proceed  to  trial  within  that  time,  the  bill  was  to  be  dismissed 
with  costs ;  but  in  case  he  did,  the  Court  reserved  further  consideration.  27th 
February  1854.     [5  De  G.  M.  &  G.  55.] 

[309]     In  re  Daniel's  Tru.st.     Dec.  20,  21,  1853. 

Articles,  made  on  the  marriage  of  a  female  infant,  recited  that  it  had  been  agreed 
that  all  the  real  and  personal  estate  to  which  she  was  then  or  thereafter  might  be 
entitled  should  be  settled,  and  the  husband  covenanted,  "in  case  she  would 
voluntarily  consent  thereto,  but  not  otherwise,"  that  he  and  she  would  settle  the 
same.  Held,  that  the  consent  applied  only  to  real  estate,  and  that  the  personal 
estate  must  be  settled,  though  the  wife  refused  to  consent  thereto. 

Articles  made  on  the  marriage  of  Edwin  Stacey  and  Maria  Penfold,  then  an  infant 
recited  "  that  it  had  been  agreed  that  all  the  freehold,  copyhold,  leasehold  and  other 
personal  estate  and  property,  or  share  or  accruing  shares  therein,  of  or  to  which  the 
said  Maria  Penfold  was  or  might  become  seised,  possessed  or  entitled,  in  remainder," 
&c.,  "  or  otherwise,  should  be  convej'ed,  assigned  and  settled,  subject  to  the  powers, 
provisoes,  declarations  and  agreements  thereinafter  expressed  concerning  the  same, 
and  that  the  said  Edwin  Stacey  should  enter  into  the  covenant "  thereinafter  men- 
tioned. Edwin  Stacey  thereby  covenanted  "that  in  case  the  said  marriage  should 
take  effect,  and  the  said  Maria  Penfold,  or  he,  the  said  Edwin  Stacey,  in  her  right, 
should,  at  any  time  or  times,  during  the  coverture  between  the  said  Edwin  Stacej' 
and  his  said  intended  wife,  become  seised  of  or  entitled  to  any  real  or  personal  estate 
whatsoever,  being  of  the  value  of  upwards  of  £500  sterling,  as  the  heiress  at  law  or 
devisee,  next  of  kin  or  legatee,  or  by  the  gift,  conveyance,  assignment  or  settlement 
of  any  person  or  persons  whomsoever"  (except  as  therein  mentioned)  "he,  Edwin 
Stacey,  and  his  said  intended  wife,  would,  immediately  upon  his,  her  or  their  becoming 
seised  or  possessed  or  entitled  to  the  said  real  or  personal  estate  respectively,  as  far 
as  they,  he  or  she  lawfully  or  equitablj'  could  or  might,  in  case  the  sakl  Maria  Fen/old 
would  voluntarily  consent  thereto,  but  not  otheiivise,  by  proper  acts  and  assurances,  convey, 
settle  and  assure  all  the  same  real  and  personal  estates  respectively,  to  [310]  and  upon 
and  for  the  uses,  intents  and  purposes  therein  expressed." 

On  the  death  of  Mrs.  Daniel,  in  1850,  Mrs.  Stacey,  as  one  of  her  next  of  kin, 
became  entitled  to  a  share  of  the  residuary  personal  estate  of  Mrs.  Daniel,  as  to  which 
that  lady  had  died  intestate,  and  which  share  exceeded  in  amount  £500. 

Soon  after  becoming  so  entitled,  Mrs  Stacey  stated,  in  writing,  her  wish  and 
intention  that  the  money  should  not  be  put  in  settlement;  but  Mrs.  Daniel's  executors 
refused  to  pay  it  over  to  Mr.  Stacey,  on  the  ground  that  under  the  covenant  contained 
in  the  marriage  articles  the  children  of  Mr.  and  Mrs.  Stacey  were  interested  in  the 
share,  and  they  paid  the  amount  into  Court  under  the  provisions  of  the  Trustee 
Relief  Act  (10  &  11  Vict.  c.  96). 

Mr.  Stacey  presented  a  petition  for  payment  to  him  of  the  money  out  of  Court, 
which  now  came  on  to  be  heard. 

Mr.  K.  Palmer  and  Mr.  Busk,  for  the  Petitioner,  contended  that  the  money  could 
not  be  settled  on  the  trusts  of  the  marriage,  unless  the  wife  voluntarily  consented 
thereto.  This  she  had  not  only  omitted  to  do,  but  she  had  given  a  written  refusal. 
The  money  ought  therefore  to  be  paid  to  the  Petitioner. 

Mr.  J.  Baily  and  Mr.  JoUiffe,  for  the  children.  There  is  a  clear  agreement 
expressed  in  the  recital  contained  in  the  articles,  that  the  real  and  personal  property 
to  which  the  wife  should  become  entitled  should  be  conveyed  and  settled,  upon  the 
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trusts  thereinafter  expressed,  and  that  the  husband  should  enter  [311]  into  the 
3ovenant  therein  contained.  This  agreement  is  binding  on  the  husband,  and  renders 
it  obligatory  upon  him  to  convey  the  wife's  real  and  personal  estate.  The  wife 
herself  had  no  power  to  act.  Then  comes  the  covenant  that  the  husband  and  wife 
shall,  by  all  proper  acts  and  assurances,  settle  any  property  to  which  the  wife  may 
be  entitled,  on  the  trusts  of  the  articles.  This  covenant  is  obscurely  worded,  but  the 
clause  as  to  the  wife's  consent  is  applicable  to  the  real  estate  only,  which  would 
remain  hers  after  the  marriage,  and  means  that  if  she  prefers  it,  she  may  elect  not 
to  put  it  in  settlement ;  but  as  to  the  personal  estate,  which  is  the  husband's  jure 
mariti,  and  which  the  wife  could  not  convey,  that  is  bound  by  the  husband's  covenant, 
and  must  be  settled. 

Mr.  J.  V.  Prior,  for  the  executors  of  Mrs.  Daniel. 

The  Master  of  the  Rolls  [Sir  John  Rorailly].  I  am  of  opinion  that  the 
covenant,  in  this  case,  is  an  absolute  covenant  by  the  husband  to  settle  the  after- 
acquired  property  of  the  wife.  I  have  carefully  read  the  papers  upon  which  the 
petition  is  founded  ;  and,  in  the  first  place,  I  observe  that  the  agreement  recited  in 
the  articles  is  an  agreement  binding  the  husband  to  convey  and  settle  the  whole  of 
the  real  and  personal  estate  of  his  wife,  and  to  enter  into  a  covenant  to  do  so.  The 
wife,  at  that  time,  was  an  infant,  and  therefore  unable  to  enter  into  any  covenant  or 
agreement  whatever. 

Then,  by  the  covenant,  which  is  contained  in  the  latter  part  of  the  articles,  "  it  is 
witnessed  that,"  &c.  [His  Honor  read  it.]  It  is  certainly  rather  obscurely  worded  ; 
but  I  am  of  opinion  I  must  read  the  consent  [312]  which,  it  is  provided,  is  to  be 
given  by  the  wife,  as  applicable  only  to  real  estate,  because  it  could  not  be  settled 
without  the  wife's  consent,  taken  in  the  ordinary  way  in  which  the  consent  of  married 
women  is  taken. 

It  means,  that  unless  she  herself  wished  it,  the  real  estate  should  not  be  settled, 
the  result  of  which  would  be,  to  give  her  the  fee,  subject  to  the  husband's  right  to 
receive  the  rents  during  the  coverture,  and  to  his  estate  by  the  curtesy,  in  case  there 
should  be  any  children. 

But  to  say  that,  with  reference  to  personal  estate,  she  should  consent  to  the  husband's 
settling  that  which  would  become  his  property  in  her  right,  jure  mariti,  and  over 
which  she  could  have  no  control,  would  be  to  use  words  without  any  sensible 
meaning. 

Though  the  clause  is  somewhat  obscurely  expressed,  I  am  of  opinion  that  the 
meaning  of  the  words  is,  that  so  far  as  the  real  estate  is  concerned,  the  wife  should 
give  her  consent,  but  that  as  to  the  personal  estate,  the  husband's  covenant  is  absolute, 
and  that  it  must  be  settled. 


[313]     Lord  Dunboyne  v.  Brander.     Feb.  14,  15,  1854. 

Legacies  directed  to  be  invested,  and  to  become  payable  atid  paid  in  a  certain  order, 
with  interest  from  the  testator's  death.  The  assets  being  deficient,  the  Court,  on 
the  context,  held,  that  they  were  payable  ^on\pa.««. 

A  testator,  by  his  will,  directed  £60,000  to  be  invested  in  lieu  of  £6000  secured  by 
his  marriage  settlement,  and  the  interest  to  be  paid  to  his  wife  for  life,  and  after 
her  decease,  the  principal  to  be  applied  as  therein  mentioned.  He  then  directed 
sundry  legacies  to  be  invested  for  certain  relatives,  to  bo  paid  within  a  year  after 
his  death,  if  they  should  be  of  age,  and  if  not,  upon  coming  of  age,  with  interest  in 
the  meantime  ;  but  the  principal  sums  were  not  to  be  paid  till  after  the  payment  or 
investment  of  the  £60,000.  He  then  gave  other  legacies,  and  directed  that  the 
several  sums  given  by  his  will,  and  not  thereinbefore  particularly  directed,  "  shoiihl 
hi'  inirstetl  in  the  order  and  heroine  pai/ahle  ami  paid  in  the  manner  thereinafter 
mentioned,"  and  that  the  £60,000  should  be  the  sum  first  paid  and  invested,  that 
a  legacy  to  one  of  his  sisters  should  be  the  next  paid  and  invested,  and  so  on. 
Held,  that,  except  as  to  the  £60,000,  the  priority  intended  was  a  priority  of 
administration  or  realization  of  assets,  and  not  of  rights  and  interests ;  and  therefore 
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(the  estate  being  iiisufticieiit),  that  all  the  legacies,  except  the  £()0,000,  abated 
pro  raid. 

Robert  Burnett,  the  testator.  In-  his  will,  dated  9th  May  1826,  after  confirming 
an  agreement  made  with  his  jwrtners  in  trade  relative  to  the  adjustment  and  payment 
of  their  respective  capitals  therein,  and  directing  that  his  capital  should  be  admitted 
by  his  executors,  and  the  whole  secured  to  them  in  the  manner  mentioned  in  the 
agreement,  and  after  certain  specific  bequests  to  his  wife  Anne,  gave  his  executors 
and  trustees  X60,000,  in  lieu  and  in  discharge  of  £6000  which  he  hail  secureil  to  the 
trustees  of  his  marriage  settlement,  and  directed  them  to  invest  the  same,  as  it  shnnlrl 
be  received,  in  the  public  funds  or  on  real  securities,  upon  tiiist  to  pay  the  intei  -1  n 
dividends  thereof  to  his  wife,  for  life  for  her  separate  use,  and  after  her  decease,  a>  to 
£20,000  part  thereof,  upon  trust  for  such  persons  as  his  wife  should  appoint,  and  in 
default  of  appointment,  to  sink  into  and  form  part  of  the  residue  of  his  estate,  and  as 
to  the  residue  of  the  £60,000,  upon  trust  for  his  brothers,  nephews  and  nieces,  in 
various  sums  respectively,  as  therein  mentioned.  The  testator  declared  that  his 
brothers  John  and  Charles,  and  sister  Anne,  or  their  children,  shoiUd  take  nothing 
under  his  [314]  will,  unless  they  gave  security  against  the  claims  of  all  their  children 
born  since  the  death  of  the  testator's  father,  upon  his  estate  or  the  testator's  own 
estate,  in  respect  of  certain  sums  which  his  father's  estate  was  unable  to  pa}'.  The 
testator  then  gave  to  his  trustees  and  executors  a  large  number  of  legacies  in  trust,  to 
invest  and  pay  to  sundry  nephews  and  nieces,  to  be  vested  at  twenty-one,  and  after 
directing  interest  to  be  paid,  a  year  after  his  decease,  upon  all  legacies  lastly  thereby 
given  to  his  nephews  and  nieces,  being  of  age  or  upon  their  coming  of  age,  he  directed 
that  the  "  principal  sums  of  all  legacies  to  his  brother  and  sisters,  nephews  and  nieces, 
should  not  be  paid  till  after  payment  or  investment  of  the  £60,000  given  to  the 
trustees  of  his  will  in  favour  of  his  said  dear  wife."  The  testator  then  gave  a  great 
number  of  small  legacies  to  various  relatives,  and  proceeded  thus: — "I  do  will  and 
direct  that  the  several  sums  and  legacies  given  by  this  m}-  will  not  hereinbefore 
particularly  directed,  shall  be  invested  in  the  order  and  become  payable  and  paid  in 
the  manner  hereafter  directed.  I  direct  that  the  £60,000  first  given  to  trustees  for 
the  benefit  of  my  dear  wife  and  upon  the  other  trusts  declared  thereof,  shall  be  the 
sum  Jird paid  andinvesled  by  them  in  the  public  funds  or  in  the  other  securities  heroin 
required  ;  that  the  £8000  next  given  to  the  trustees  for  the  benefit  of  my  .sister 
Hester  Dorinda  Brander  and  her  children,  shall  be  the  next  paid  and  invested  by 
them  ; "  and  so  on,  mentioning  each  individual  legac}',  and  directing  that  "  the  several 
specific  sums  of  £5000  and  £3000  given  to  his  two  brothers  [his  partners  in  trade], 
should  be  the  sums  last  paid,  by  reason  of  portions  of  his  capital  remaining  in  the 
house  of  the  surviving  or  continuing  partners,"  but  that  "such  specific  legacies  so 
given  to  his  wife,  his  said  brothers  and  sisters,  and  nieces  Dorinda  Nash,  Julia  and 
Angelina  Brander,  as  well  as  the  several  other  sums  [315]  so  given  in  trust,  .should 
carry  legal  interest  from  the  day  of  his  decease,  except  as  therein  otherwise  directed, 
notwithstanding  the  postponement  of  the  investment  or  payment  of  such  principal 
sums."  The  testator  gave  the  residue  of  his  real  and  personal  estate  to  his  two 
sisters. 

The  pecuniary  legacies  given  by  the  testator  amounted  in  the  whole  to  £130,220, 
and  the  as.sets  received  amounted  to  £118,578,  8s.  2d.  Some  outstanding  debts 
remained  to  be  got  in,  Init  thei'e  was  a  deficiency  of  assets  to  meet  the  legacies  in  full, 
and  the  question  was,  whether  they  were  all  to  abate  proportionally,  or  whether  they 
had  priority,  in  the  order  mentioned  by  the  testator,  in  which  case,  the  last  in  the  list 
would  take  nothing. 

The  bill  was  filed  by  Lord  and  Lady  Dunboyne  and  their  children,  on  behalf  of 
themselves  and  all  the  other  legatees,  for  an  account,  &c..  Lad}'  Dunboyne,  a  niece 
of  the  testator,  being  entitled  to  £10,000,  part  of  the  £60,000,  after  the  death  of  the 
testator's  wife,  and  to  other  sums  under  the  will,  and  the  same  being  settled  on  her 
marriage. 

Mr.  R.  Palmer  and  Mr.  Greene,  for  the  Plaintiffs,  contended  that  the  several 
legacies  were  intended  to  be  paid  in  the  order  mentioned  by  the  testator,  and  to  have 
priority  each  over  the  next  succeeding  legacy,  and  at  all  events  that  the  £60,000  had 
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iriority  over  all  the  others,  the  i-elinqaishment  of  the  right  to  the  £6000  which  had 
.eeii  settled,  and  the  right  to  dower  Ijeiiig  a  sufficient  ground  for  giving  a  preference; 
Kop.  Leg.  (p.  431). 

Mr.  Turner,  for  the  Defendant  Robert  Burnett  Brander,  an  executor  and  legatee 
nder  the  will.  The  tes-[316]-tator  had  no  real  estate  at  the  time  of  his  death, 
'here  is  nothing  to  take  the  case  out  of  the  general  rule  against  priority  as  between 
jgatees,  even  as  regards  the  £60,000,  though  it  was  given  in  lieu  of  £6000  to  which 
he  legatee  was  entitled.  She  only  took  for  life,  and  the  parties  entitled  after  her 
ecease  had  no  right  to  come  to  the  Court  now.  The  investments  only  are  directed 
0  be  made  "in  order,"  but  the  legacies  are  to  be  paj'able  not  "in  order"  but  "iu 
nanner"  therein  mentioned.  He  cited  Beestm  v.  Booth  (4:  Madd.  161);  Tlmailes  v. 
^oriiiian  (1  Coll.  409);  MUler  v.  Hutldkstone  (3  Macn.  *  G.  .513,  reversing  S.  C. 
7  Sim.  71). 

Mr.  Hetherington,  Mr.  Faber,  Mr.  Follett,  Mr.  Lloyd,  Mr.  "\V.  A.  Collins  and  Mr. 
yole,  for  other  Defendants. 

Mr.  R.  Palmer,  in  reply. 

The  M.\ster  of  the  Rolls  reserved  judgment. 

Fell.  15.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  have  looked  through 
he  will,  and,  contrary  to  my  original  impression  of  the  case,  I  am  of  opinion  that  no 
H'iority  was  created  by  the  will  as  regarded  any  of  the  subsequent  legacies  ;  but  as  to 
he  £60,000  legacy  that  it  has  priority  over  all  the  others.  My  first  impression  was 
hat  such  a  priority  was  directed,  because  it  distinctly  speaks  of  "  the  order  "  in  which 
-he  legacies  are  to  be  paid  ;  but  there  is  a  very  clear  distinction  between  directing 
he  order  of  investment  or  payment  of  legacies,  which  depends  upon  and  has  reference 
.0  the  difficulty  in  getting  in  and  realization  of  the  asset.s,  [317]  and  the  giving  a 
)riority  of  rights  and  interests.  The  testator  makes  no  distinction  between  invest- 
nent  and  paj'raent  (which  I  think  here  mean  the  same  thing).  He  directs  the 
nvestment  or  payment  of  the  legacies,  for  or  to  several  nephews  and  nieces,  and  then 
lirects  interest  to  be  paid  thereon  in  the  meantime,  and  then  he  directs  that  the 
)rincipal  sums  shall  not  be  paid  till  after  payment  or  investment  of  the  £60,000.  He 
ifterwards  gave  several  legacies,  and  then  added  the  general  direction  as  to  the  order 
)f  payment  of  all  legacies  not  thereinbefoi-e  particularly  directed.  If  the  legatees  die 
vithout  issue,  the  legacies  are  to  fall  into  the  residue,  and  are  not  to  be  applied 
owards  the  payment  of  other  legacies,  which,  previously,  may  oidy  have  been  paid 
n  part. 

The  whole  scope  of  the  will  shews  that  he  did  not  anticipate  any  deficiency  of 
issets,  and  as  the  assets  were  to  be  derived  partly  from  the  capital  in  the  trade,  which 
le  directed  to  be  left  in  the  business,  according  to  the  agreement  with  his  partners, 
le  expected  that  as  the  property  was  realized  by  the  trustees,  from  time  to  time,  they 
ivould  invest  or  pay  the  dift'erent  legacies  in  order,  and  would  pay  interest  in  the 
iieautime,  on  those  remaining  unpaid  ;  and  he  appointed  his  biothers  trustees  and 
executors,  and  directs  the  payment  of  their  legacies  last  in  order.  The  reason  was 
arobably  because  they  were  interested  in  the  business  themselves,  and  their  being  put 
ast  would  incite  them  to  be  active  in  getting  in  the  assets,  and  thus  accelerate  the 
aayment  of  the  legacies.  It  is  clear,  also,  that  the  testator  did  not  anticipate  any 
'ailure  of  assets,  from  the  fact  of  his  making  certain  legacies  contingent  upon  indemnity 
leing  given  against  claims  which  the  legatees,  upon  a  particular  construction  of  his 
'ather's  will,  might  have,  and  which  he  tliought  it  was  not  intended  they  should  [318] 
lave,  against  his  father's  estate.  The  result  is,  that  I  am  of  opinion  that  the  priority 
ntended,  was  a  priority  of  administration,  or  realization  and  application  of  assets,  and 
lot  a  priority  of  rights  and  interests  ;  and,  therefore,  the  assets  being  deficient,  the 
egacies,  other  than  the  £60,000,  must  abate  in  proportion. 
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[318]    The  Mayor,  &c.,  of  Faversham  v.  Ryder.    March  19,  20,  1854. 

[Affirmed,  5  De  G.  M.  &  G.  350 ;  43  E.  R.  905  ;  23  L.  J.  Ch.  905  ;  18  Jur.  587. 
See  In  re  Piercij  [1898],  1  Ch.  565.] 

A  bequest  of  stock,  to  be  applied  "  for  the  benefit  and  ornament "  of  the  town  of  F., 
is  not  void  under  the  Statute  of  Mortmain. 

In  1798  the  testator  bequeathed  £1000  £4  per  cents,  to  trustees,  for  his  three 
daughters  for  life,  and  after  the  decease  of  the  survivor,  upon  trust  "to  transfer  it  to 
the  Mayor  and  jurats  of  the  town  of  Faversham,  in  the  county  of  Kent,"  being  the 
place  of  his  nativity,  to  whom  he  gave  the  said  £1000,  £4  per  cent.  Bank  ainuiities. 
The  testator  then  immediately  proceeded  in  the  words  following : — "  My  original 
intention  was,  that  the  .same  should  have  been  applied  towards  the  erection  of  a  tower 
or  steeple  of  the  parish  church  there  ;  but  having  been  anticipated  in  that  design,  by 
a  late  bequest,  which  is  now  carrying  into  execution,  my  desire  therefore  is,  that  the 
same  may  be  applied  in  such  manner  and  for  such  purposes  as  the  said  corporation 
shall  judge  to  be  most  for  the  benefit  and  ornament  of  the  said  town." 

The  surviving  daughter  having  died  in  1834,  the  Corporation  of  Faversham,  by 
this  bill,  claimed  the  legacy. 

Mr.  R.  Palmer  and  Mr.  W.  Hislop  Clarke,  for  the  Plaintiflfs.  First,  this  is  a  gift 
for  a  local  public  purpose,  and  is  therefore  a  charity ;  British  Museum  v.  [319]  WhiU 
(2  Sim.  &  S.  594) ;  Townki/  v.  Bcdwcll  (6  Ves.  194).  Secondly,  the  (|uestion  in  these 
cases  is,  not  whether  such  a  bequest  indirectly,  but  whether  it  necessarily,  tends  to 
bring  lands  into  mortmain,  as  in  Tri/e  v.  Coqwraiion  of  GIoucest':r  (li  Beav.  173) ;  Lmigstaff 
V.  Itenniaon  (1  Drew.  28).  The  testator  here  gives  the  stock  "for  the  benefit  and 
ornament  of  the  town,"  and  there  may  be  many  modes  of  applying  the  money  without 
bringing  land  into  mortmain,  such  as  the  improvement,  repairs  or  ornament  of  a  street, 
or  of  land  or  buildings  already  in  mortmain. 

Mr.  Lloyd  and  Mr.  Grove,  for  the  Defendant,  contended  that  the  object  of  the 
testator  was  the  establishment  of  something  of  a  fixed  and  permanent  nature,  as 
laying  out  a  public  garden,  erecting  a  museum,  or  other  public  edifice,  or  the  building 
of  a  fountain  or  waterworks  on  land  to  be  purchased  for  that  purpose.  That  the  real 
intent  and  object  was  something  inseparably  connected  with  land,  and  that,  priimlfarie, 
such  a  bequest  imported  the  purchase  of  land  for  that  purpose,  and  was  void  ;  GilikU 
V.  Hobson  (3  Myl.  it  K.  517).  That  the  trustees  would  not  commit  a  breach  of  trust 
by  purchasing  land,  in  order  to  ciirry  into  effect  the  intention  of  the  testator  ;  and 
that  such  a  discretion,  which  could  not  be  exercised  or  controlled  by  the  Court, 
vitiated  the  gift.  That  negative  words  were  necessary  to  make  such  a  gift  valid,  as 
in  the  case  of  a  direction  to  establish  a  school,  where,  although  the  trustees  might 
hire  a  schoolroom,  such  a  gift  was  void,  because  they  might,  in  the  performance  of 
the  trust,  purchase  one. 

The  following  cases  were  cited  ■.—Attorncij-Gcneral  v.  [320]  Mill  (5  Bli.  (N.  S.)  593; 
2  Dow.  &  CI.  393  ;  3  Russ.  328) ;  Uliphant  v.  Hendrie  (1  Br.  C.  C.  671) ;  Madinlosh  v. 
Townsend  (16  Ves.  330) ;  Attorney-General  v.  Stewart  (2  Mer.  143) ;  Griwmelt  v.  GrimmeU 
(Ambl.  210;  1  Dick.  251);  Attorney-General  v.  Danes  (9  Ves.  535);  Henshaw  v. 
Atkinson  (3  Madd.  306);  Attorney-General  v.  Hyde  (Ambl.  751);  Middleton  v.  Clitherm 
(3  Ves.  734) ;  Hoicse  v.  Chapman  (4  Ves.  542) ;  Smart  v.  Frujeun  (6  Ves.  567) ;  English 
v.  Ord  (High.  Mortm.  82)  ;  Mann  v.  Burlinghain  (1  Keen,  235);  Kirkbank  v.  Hudson 
(7  Price.  212)  ;  Curtis  v.  Hutton  (14  Ves.    537). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this  is-* 
good  charitable  bequest.  It  is  given  for  the  "  benefit  and  ornament  of  the  town  of 
Faversham.'  It  is  clear  that  a  "benefit"  may  be  a  thing  not  at  all  connected  with 
land,  and  an  "  ornament  "  to  a  town  does  not  necessarily  involve  the  bringing  of  lands 
into  mortmain  ;  and  I  cannot  hold  this  void,  without  saying  it  will  be  so  in  every 
case  in  which  the  trustees  might,  in  an  improper  exercise  of  a  discretion,  employ 
money  in  buying  land  for  a  charity.  I  think  that  this  charitable  bequest  is  not  void, 
and  this  conclusion  is  not  inconsistent  with  my  decision  in  Trye  v.  The  Corporation  of 
Gloucester,  to    which    I   adhere.     I    am  embarrassed    by  the  circumstance  that   the 


'BBEAV.321.  SHEA    V.    BOSCH ETTI  127 

Utorney-Geneial  is  not  a  party  ;  but  if  you  all  agree,  I  will  declare  this  a  valid 
haritable  bequest.  The  cause  may  be  then  adjourned  to  Chambers,  to  settle  a  scheme  ; 
he  Attorney-General  to  have  notice. 

XoTE.— Affirmed  by  the  Lords  Justices,  26th  June  1854.     [5  De  G.  M.  &  G.  350.] 

[321]     Shea  v.  Boschetti.     Feb.  11,  13,  15,  1854. 
[S.  C.  2  Eq.  R.  608  ;  23  L.  J.  Ch.  652  ;  18  Jur.  614  ;  2  W.  R.  281.] 

Sl  testator  bequeathed  the  residue  to  three  trustees  and  their  heirs,  in  trust  for  his 
daughter  for  life,  with  remainder  over.  He  afterwards  struck  out  the  names  of 
his  trustees  and  substituted  that  of  his  daughter.  A.  fac-siinile  probate  was  granted. 
Held,  that,  though  there  was  a  revocation  of  the  estate  and  interest  given  to  the 
trustees,  there  was  no  revocation  of  the  subsequent  part  of  the  will  which  declared 
the  trusts,  and,  consequently,  that  the  daughter  took  an  estate  for  life  only.     Held, 

I    also,  that  a  construction  must  be  put  upon  the  whole  will  as  it  stood,  for  to  neglect 

I    any  part  of  it  would  be  taking  upon  the  Court  itself  the  province  of  a  Court  of 

i    Probate.     Held,  moreover,  that  the  several  parts  of  the  will  were  not  inconsistent, 

j    and  might  well  be  read  together. 

Where  a  bequest  is  made  to  A.,  in  trust  for  B.,  the  striking  out  of  the  gift  to  A.  does 

'    not  revoke  the  beneficial  gift  to  B. 

r  The  testator,  John  Maria  Boschetti,  resident  and  domiciled  in  Gibraltar,  made  his 
Iwill,  in  the  English  language,  dated  6th  November  1832.  He  thereby  gave  his 
Iresiduary  estate  to  three  trustees,  in  trust  for  his  daughter,  &c.  The  testator  subse- 
jquently  struck  his  pen  through  the  names  of  his  trustees,  and  substituted  that  of  his 
daughter,  so  that,  after  his  death,  which  happened  in  1833,  the  residuary  clause  of 
his  will  was  found  in  the  following  form,  which  represents  a  facsimile  shewing  the 
'erasures,  together  with  the  parts  altered  in  italics: — 

And  as  to  all  the  residue  of  my  real  and  personal 
estate,  "I  give,  devise  and  bequeath  the  same  unto  the 
saiil  my  dantfhtir  or  rejni/id  (hutijhter  Juana  Blanca 
said  domain  A tirid,  Esq.,  Surgeon  of  the  Civil  Hos- 
Maria   Francisca   Boschitli,  icho  wtu  hum  on   or  almit 

pital    nf    nUiniltnr     niirl     mifn      -Ih' rnnihi-    Shi-n^    nf    /,'i7,- 

thi'    xerenlh    ilai    <if  June    1824,    and   huptizvd   in    the 

liiUnr  afnti'Si:\u]    (ipilf      .lull    TliniiliK    i'liiiwr    nf   Cihrnli,,,- 

Catliolii'    CInirrli.    on     lf<lli    Jidai/   of    the    same     i/car 

■■ifni-paawlmcrphaiit.  -■111(1  tn  flipir  lipivs  pvppiifnra  nilmi- 
iiictvntnrg  ^iii.l  Mggi^^ng  fur  |.v,.|-    lijirin  tlio  qpvpiviI  ti-iiatg 

n^^•>■'rt.hl■■ll■■ss,  ;nid  to  niii.i  for  thi.-  ciii.li,  int<jnt<  and  pur- 
jinsps  luTpiiinftfr  pvjiri'fiscil  ami  rlpplnrpil  uf  and  con- 
cerning the  same,  that  is  to  say,"  upon  trust  for  his 
said  daughter,  for  life,  for  her  separate  use,  and  after 
her  decease,  upon  trustfor  her  children, as  therein  nien- 
'  tioned  ;  and  in  case  she  shoukl  die  without  leaving  any 

I  [322]  such  issue,  then  upon  trust  for  the  testator's 

I  godson  John  Boschetti  Newberry,  his  heirs,  executors, 

I  administrators  and  assigns;  and  the  testator  appointed 

I  Auriel,  Shea  and  Power  executors  of  his  will,  upon 

I  trust  for  the  testator's  godson,  John  Boschetti  New- 

I  berry,  his  heirs,  executors, administrators  and  assigns; 

I  and  he  appointed  Auriel,  Shea  and  Power  executors 

of  his  will. 
t        The  testator  died  on   the  21st  of  July  1831,  and  the  daughter  afterwards  inter 
j  married  the  Plaintifl",  Alexander  Boschetti  Shea,  but  there  had  been  no  issue  of  the 
marriage. 
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The  English  law,  as  to  testamentary  dispositions  and  probate  of  wills,  is  in  force 
in  Gibraltar,  and  in  August  1833  probate  of  the  will,  as  it  originally  stood  at  the 
time  of  the  execution  and  without  the  alterations,  erasures  and  interlineations 
appearing  therein,  was  granted  to  the  executors  by  the  Supreme  Court  of  ecclesiastical 
jurisdiction  there. 

In  July  1846  Mr.  and  Mrs.  Shea  petitioned  the  Supreme  Court  at  Gibraltar,  to 
revoke  the  proljate  and  grant  a  new  probate  of  the  will,  with  the  alterations,  erasures 
and  interlineations  a[)pearing  therein,  but  the  petition  was  dismissed.  Upon  appeal, 
however,  to  the  Privy  Council,  an  order  was  made  on  the  18th  of  July  1849,  reversing 
the  judgment  of  the  Supreme  Court,  and  directing  the  probate  so  granted  to  be 
revoked,  and  probate  to  be  granted  in  such  manner,  and  so  as  to  shew  the  form  in 
which  the  will  stood  at  the  death  of  the  testator,  and  that  it  ought  to  be  a.  fnc-simUe 
copy  thereof.  Accordingly,  the  Supreme  Court  revoked  the  former  probate,  and 
granted  to  the  surviving  executor  a  new  probate,  as  directed  by  the  Privy  Council. 

[323]  All  the  executors  having  died  without  proving  the  will  in  this  country, 
letters  of  administration,  with  the  will,  as  altered,  annexed,  were  granted,  on  the 
13th  of  June  1833,  to  Mrs.  Shea,  by  the  Prerogative  Court  of  Canterbury'. 

Mr.  and  Mrs.  Shea,  considering  the  original  trusts  of  the  will  to  have  been 
revoked,  and  that  the  clause,  as  altered  by  the  testator,  amounted  to  an  absolute  gift 
to  Mrs.  Shea,  filed  a  claim  to  have  the  construction  of  the  will,  and  the  rights  and 
interests  of  the  parties  in  the  testator's  residuary  personal  estate  declared,  and  to 
have  a  declaration  that  the  Plaintiffs  were  absolutely  entitled  thereto. 

The  Solicitor-Genekai,  (Sir  K.  Bethell),  Dr.  Addams,  Mr.  Kogers  and  Mr. 
Babington,  for  the  Plaintiffs.  The  probate  i.i  granted  under  the  Court  of  last  resort, 
and  is  a  fac-similr  probate.  It  amounts,  therefore,  to  a  declaration  that  the  Court 
has  not  inquired  how  or  under  what  circumstances  the  obliteration  or  interlineation 
was  made,  but  has  simply  authenticated  the  instrument,  and  left  it  to  this  Court  to 
determine  the  animus  rcrocandi.  Now  a  will  may  be  affected,  not  merely  by  a 
subsequent  writing,  but  by  some  act,  as  by  burning  or  by  blotting,  by  some  fluid  being 
thrown  over  it,  and  the  Court  of  Probate  is  accustomed  to  inquire  whether  this  was 
voluntary  or  not;  in  this  case,  however,  it  has  done  nothing,  leaving  this  Court  to 
decide.  It  is  obvious  that  the  testator's  intention  was  to  revoke  the  trusts ;  and 
besides,  the  interlineation  is  equivalent  to  a  codicil,  which  would,  undoubtedly, 
revoke  them.  Moreover,  the  obliteration  of  the  names  of  the  trustees  and  the 
immediately  subsequent  words,  which  are  words  of  reference,  had  the  effect,  in  point 
of  grammatical  construction,  of  obliterating  the  expres.sions  to  which  those  words 
refer.  The  [324]  trusts  of  the  residuary  estate,  which  followed  the  obliterated 
words,  must  be  rejected  as  being  insensible  and  entirely  inconsistent  with  the  i 
interlined  or  substituted  word.s,  and  the  absolute  interest,  therefore,  passes  to  the! 
testator's  daughter.  They  cited  Mence  v.  Mence  (18  Ves.  348) ;  Allen  v.  BrculshavA 
(1  Curt.  110);  Barnes  v.  Vincent  (5  Moore,  201);  Sherratt  v.  Benilei/ {2  Myl.  &  KX 
149) ;  Ravenscroft  v.  Hunter  (2  Hagg.  65) ;  Thornhill  v.  Hall  (8  Bligh  N.  S.  88  ;  2  CL' 
&  F.  22);  1  Williams,  Executors  (p.  117). 

Mr.  Goldsmid,  for  the  executors  of  the  surviving  executor  and  trustee. 

Mr.  Roupell  and  Mr.  Giffard,  for  the  Defendant,  J.  M.  B.  N.  Boschetti.  The 
point  lies  in  a  very  small  compass.  The  Court  of  Probate  has  simply  .said,  "this 
is  the  will  of  the  testator ; "  but  it  has  not  determined  whether  the  interlineations 
are  there  or  not,  or  what  may  be  their  effect.  In  truth,  they  have  no  effect  at  all  as 
a  revocation  of  the  subsequent  trusts,  and  are  quite  consistent  with  them.  The  cases 
which  have  been  cited  have  no  application  to  the  present,  for  in  Meiue  v.  Mence  (18 
Ves.  348)  the  bequest  was  cancelled  Vjy  striking  through,  with  a  pencil,  all  the  general 
description,  and  the  notes  in  the  margin  indicated  a  different  disposition  of  certain 
articles;  and  in  Sherratt  v.  Brntleij  (i  Myl.  &  K.  149),  the  bequests  were  perfectly 
inconsistent.  There  have  been  many  cases  in  which  an  instrument  has  been  sent  to 
this  Court  from  the  Court  of  Probate  with  interlineations,  leaving  it  to  this  Court  to 
say  what  construction  was  to  be  put  upon  it.  They  cited  t'ori/ton  v.  Helyar  (2  Cox, 
340) ;  Martins  v.  Gardiner  (8  Sim.  73) ;  Swinb.  on  Wills  (part  7,  s.  14). 

[325]  The  Solicitor-General,  in  reply. 

The  Master  of  the  Roll.s  [Sir  John  Komilly].     I  have,  from  the  beginning, 
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Felt  little  doubt  about  this  case.  One  of  the  arguments  addressed  to  me  involves, 
[  think,  an  attempt  to  constitute  this  Court  a  Court  of  Probate,  and  to  shew  that  I 
^jannot  reasonably  take  notice  of  one  portion  of  the  will  which  lies  before  me.  Now, 
:in  my  opinion,  the  fact  of  the  Court  of  Probate  granting  a.  facsimile  probate  does  not, 
in  the  slightest  degree,  ati'ect  the  rules  of  construction,  or  the  manner  in  which  this 
iSourt  must  deal  with  the  case  presented  to  it.  The  probate  of  the  will  performs  its 
itunction  by  telling  the  Court  what  the  will  consists  of ;  but  whether  the  Court  of 
Probate  grants  a /'((c-.fj?;!!/*' probate  or  not,  I  apprehend  this  Court  is  bound  to  look 
it  anything  in  the  original  will  itself,  which  may  aid  and  assist  it  in  coming  to  a 
correct  conclusion,  as  to  the  construction  to  be  put  upon  the  contents  of  the  will. 
The  Court  at  Gibraltar,  in  refusing  probate  of  the  will,  with  the  alterations,  .seems  to 
jhave  adopted  a  very  singular  course  ;  but  I  should  be  adopting  an  equally  singular 
(30urse,  if  I  were  to  say  I  ought  to  reject,  as  though  not  appearing  on  the  will,  all 
Ithat  portion  of  the  will  which  follows  the  part  which  is  interlined.  One  passage  in 
i  will  sometimes  renders  a  subsequent  or  previous  part  unmeaning,  and  the  Court  is 
therefore  obliged  to  reject  it,  not  by  striking  it  out  of  the  will,  as  if  it  did  not  form 
part  of  it,  but  by  striking  it  out  as  inconsistent  with  that,  which,  looking  at  the  whole 
Iscope  and  meaning  of  the  will,  the  Court  considers  to  be  the  plain  intention  to  be 
derived  from  the  expressions  used. 

In  this  case,  the  course  which  this  Court  must  adopt  [326]  is  very  plain  and 
simple.  In  the  first  place,  it  is  clear  to  me  that  I  cannot  treat  this  as  if  it  were  a 
;odicil  to  the  testator's  will,  as  was  argued  by  Mr.  Solicitor-General.  No  doubt, 
if  a  codicil  had  been  made  to  the  will,  whereby  the  testator  had  said,  "  I  give  the 
;whole  of  my  property  to  my  daughter,"  it  would  have  revoked  every  portion  of  the 
will,  and  would  have  given  her  the  whole  of  his  property  ;  but  he  has  altered  his  will 
iby  making  this  a  part  of  it ;  and  so  far  as  it  is  a  part  of  it,  and  not  inconsistent  with 
ithe  other  parts,  it  is  to  be  construed  together  with  those  portions  of  the  will  which  he 
has  allowed  to  remain.  I  must  assume  that  the  testator  having,  when  he  cancelled 
;one  part,  left  tho.se  subsequent  parts  of  the  will  uncancelled,  intended  those  to  form 
ia  portion  of  the  will.  The  Court  of  Probate  has  decided  that  they  do  form  a 
portion  of  his  will,  and  it  is  for  me  to  consider  whether  I  can  reconcile  them  with 
ithe  interlineation  he  has  introduced.  In  the  case  of  Shenait  v.  Bentlcii,  there  were  two 
!perfectly  inconsistent  bequests :  the  testator  had  given  the  property,  in  the  first 
linstance,  to  a  person  absolutely  ;  and,  in  a  subsequent  part  of  the  will,  he  had  given 
ihim  a  qualified  interest.  It  was  impossible  that  both  should  stand  ;  and  although 
;both  formed  part  of  the  probate,  the  Court  of  Construction  was  obliged  to  reject  one, 
ibecause  it  could  not  give  effect  to  both,  and  it  had  to  choose  which  of  the  two  it 
;would  give  effect  to,  and  it  did  so  according  to  the  rules  of  construction,  which  are 
'perfectly  well  established. 

Now,  in  this  case,  the  only  question  is,  whether,  upon  the  words  of  the  will,  there 
1^  such  an  inconsistency  between  the  several  clauses  that  it  is  impossible  for  me  to 
,read  them  together,  and  to  give  any  meaning  to  them?  In  the  first  place,  what  is 
;the  etl'ect  of  this,  which  I  admit  to  be,  as  it  has  been  argued  on  the  part  of  the  [327] 
'Plaintiff,  a  revocation  of  the  gift  to  the  trustees,  upon  the  trusts  and  purposes  therein 
jexpressed  and  declared  •  Now,  in  my  opinion,  I  cannot  read  it  as  if  it  were  (which 
jwas  attempted  to  be  argued)  not  merely  a  revocation  of  the  gift  to  the  trustees,  but, 
I  in  addition  to  that,  a  distinct  revocation  of  the  trusts  and  purposes  which  are  declared 
'm  the  sul)se(iuent  part  of  the  will.  It  is  nothing  more  than  a  revocation  of  the  gift 
jto  them  on  those  trusts  and  for  those  purposes.  It  revokes  the  whole  estate  and 
1  interest  given  to  them,  but  it  does  not,  therefore,  revoke  the  subsequent  clauses  of 
I  the  will,  which  declare  the  trusts. 

I  I  will  try  the  question  in  this  way : — Suppose  the  testator  had  merely  struck 
•through  these  lines,  and  introduced  no  words  at  all,  could  I,  on  this  will,  have  held 
ithat  he  had  died  intestate,  and  that  his  daughter,  or  reputed  daughter,  was  to  take 
;  nothing!  because  this  would  be  the  conseqtionce,  if  I  were  to  adopt  the  argument  to 
.the  extent  to  which  it  has  been  pressed,  and  to  bold  there  was  an  expi'css  revocation 
I  of  all  the  trusts  and  purposes  after  declared  in  the  will.  I  am  of  opinion  that  this 
I  would  be  totally  contrary  to  the  established  rules  of  construction,  ancl  the  intention 
of  any  testator.     Then,  is  the  case  varied  by  the  introduction  of  the  words  giving 
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the  property  to  the  daughter,  without  saying  to  what  extent  and  in  what  charactert 
No  doubt  that,  standing  hy  itself,  would  have  given  her  an  al>solute  interest  in  the 
whole  of  the  personal  estate.  He  had,  in  the  clause  immediately  preceding,  appointed 
a  guardian  to  his  daughter,  and  declared  how  she  should  take  care  of  his  daughter; 
that  she  should  reside  in  the  house,  and  that  she  should  preserve  the  property  until  her 
marriage  ;  and  he  had  given  express  directions  for  the  time  previous  to  the  dispositiort 
of  the  property  taking  ett'ect.  Now  assuming,  for  the  purpose  of  the  argument,  that 
[328]  this  revocation  is  to  be  taken  to  the  fullest  extent  the  words  go,  the  utmost, 
as  it  appears  to  me,  is  to  revoke  entirely  everything  like  a  trust  contained  in  the 
will  ;  but  there  is  a  distinction  between  a  trust  and  a  beneficial  interest. 

It  is  perfectly  consistent  with  the  testator's  intention,  that  he  should  saj',  "I  am 
desirous  that  there  shall  be  no  trustees.  I  have  appointed  executors,  who  will,  by 
law,  be  the  persons  who  will  have  the  trust  imposed  on  them  of  realizing  the  property  j 
but  I  do  not  wish  to  have  trustees  separate  and  apart  from  them.  I  wish  my 
daughter  to  have  an  interest  for  life.  If  she  dies,  leaving  children,  I  wish  her 
children  to  have  her  interest  after  her  death  ;  and  after  the  death  of  the  children,  or 
if  she  have  no  children,  then  I  wish  my  godson,  the  I)efendant,  to  have  the  property." 
Now  it  would  be  a  very  strong  thing  for  this  Court  (this  being  a  part  of  the  will, 
and,  according  to  every  canon  of  construction,  to  be  construed  with  the  whole  will,  if 
it  can  be),  to  say  that  an  absolute  gift  to  the  daughter  is,  as  a  necessary  conseciuence, 
to  cancel  two  pages  of  the  will,  in  which  the  testator  has  directed  that  she  shall  have 
but  a  life  intei'est  in  that  property,  that  her  children  shall  have  interests  after  her 
death,  and  that,  in  case  she  shall  die  without  leaving  any  issue,  then  his  godson  is  to 
have  the  property  absolutely  ;  and,  at  the  same  time,  giving  certain  directions  with 
respect  to  the  enjoyment  of  the  property,  which,  although  they  are  perfectly  inopera- 
tive in  point  of  law,  it  must  be  supposed  that  the  testator  intended  and  believed  to  have 
some  effect,  namely,  that  no  person  should  alienate  any  portion  of  the  property.  ' 
These  directions  are  inconsistent  with  the  supposition  that  the  testator  intended  that  | 
the  daughter  was  to  take  an  absolute  interest,  and  [329]  that  none  of  the  qualified  ' 
interests  were  afterwards  to  arise. 

I  am  of  opinion  that,  if  I  were  to  hold  that  the  will,  in  efi'ect,  ends  at  this  inter- 
lineation, I   should  take  upon  myself  the  province  of  a  Court  of  Probate,  and   not 
confine  myself  to  the  functions  of  a  Court  of  Construction  ;  and  I  should  strike  out 
of  the  will  two  subsequent  pages  which,  if  they  had  all  been  written  together,  and  all 
intended  by  the  testator  to  form  a  part  of  his  will,  are  not  only  not  inconsistent  and 
incapable  of  being  read  together,  but   have  a  distinct  meaning,  not  in  the  slightest 
degree  conflicting  with,  or  repugnant  to,  each  other.     If  this  testator  had  intended  i 
to  revoke  his  will,  he  should  have  made  a  codicil.     I  must  suppose  that  he  understood  '■ 
what  the  law  was  on  this  subject,  and  was  aware,  that  if  he  so  intended,  he  should 
have  made  a  codicil,  revoking  his  will,  and  bequeathing  to  his  daughter  the  whole 
of  his  property ;  but,  so  far  from  that,  he  has  thought  proper  to  alter  the  will  itself, 
and  the  will  must  be  taken  as  a  whole,  speaking  from  the  time  of  his  death  :  and  I  I 
cannot,  therefore,  treat  this  as  if  it  were  a  codicil,  interposed  or  interpolated  into  the  I 
middle  of  the  will  for  the  purpose  of  revoking  it,  but  I  must  treat  it  merely  as  such 
an  alteration  as  the  testator  intended  to  be  introduced  into  his  will,  if  he  had  so  made 
it  in  the  first  instance. 

No  doubt  the  Court  may  speculate  on  the  probability  that  the  testator  intended 
to  do  something  more;  that  he  intended  to  state  something  that  would  have  made 
the  whole  more  consistent ;  as  he  did  not  do  that,  but  has  left  the  will  in  its  present 
form,  retaining  subsequent  clauses  in  it,  these  this  Court  must  construe,  and  these  it 
finds  perfectlv  compatible  with  the  gift  to  his  daughter. 

[330]  I  therefore  entertain  no  doubt  that  I  must  construe  this  as  if  the  property 
had  been  given  to  the  daughter  for  her  life,  and  after  her  death  to  her  children,  or, 
if  she  died  without  leaving  any  i.ssue,  over  to  the  Defendant ;  and,  accordingly, 
I  shall  declare  this  to  be  the  construction  of  the  will.  It  appears  to  me  that  this  is 
a  case  in  which  the  parties  could  not  safely  have  proceeded  without  coming  for  the 
opinion  of  the  Court,  and  therefore  I  propose  that  the  costs  of  all  parties  shall  come 
out  of  the  residue  of  the  estate  of  the  testator,  who  has  created  the  difficulty. 
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[330]     Attwater  v.  Attwater.     Nov.  16,  Dec.  1,  1853. 

[23  L.  J.  Ch.  692;  18  Jur.  50;  2  W.  K.  81.  Distinguished,  In  re  Macleay,  1875, 
L.  K.  20  Eq.  186;  Homer  v.  Homer,  1878,  8  Ch.  D.  775.  In  re  Rasher,  1884,  26 
Ch.  D.  814.] 

A  testator  gave  ati  annuity  "from  his  funded   property."     It  was  insufficient  to  pay 

it :    Held,  that  the  deficiency  must  be  made  good  out  of  the  general  assets. 
After  the  death  of  the  annuitant,   the   testator  directed   that,   "  the  principal  from 
which   such  aniniity  was   derived    should   be   equally  divided   between    her   five 
(huighters  then  in  existence  and  any  other  children,  whether  male  or  female,  that 
might  yet  be  born."     Held,  that  the  five  daughters,  and  all  the  after-born  children 
of  the  annuitant,  were  entitled  to  the  fund  producing  the  full  annuity,  in  equal 
.shares. 
iThe  testator  gave  an  estate  to  A.,  "  to  become  his  property  on  attaining  the  age  of 
I     twenty-five  years,  with  an  injunction  never  to  sell  it  out  of  the  family  ;  but,  if  sold 
i     at  all,  it  must  be  sold  to  one  of  his  biothers."     Held,  that  the  estate  was  vested, 
!     subject  to  be  divested  in  case  of  A.'s  death  before  he  attained  twenty-five,  and  that 
I     the  restriction  on  alienation  was  inoperative. 

IThe  testator  devised  freehold  and  other  property  to  E.  N.  for  life,  and  at  her  decease 
he  gave  the  same,  together  with  his  copyhold  and  leasehold  property,  "  situate  at 
C,  in  the  parish  of  S.  N.,"  to  J.  N.  A.  Held,  that  J.  N.  A.  took  no  estate  or 
interest  in  the  copyhold  or  leasehold  property  till  the  death  of  E.  N.,  but  that  it 
(jassed  to  the  heir  at  law  in  the  meantime ;  and  that  the  bequest  of  the  leaseholds 
did  not  include  other  leaseholds  of  the  testator  in  the  parish  of  S.  N.  but  at  some 
I     distance  from  C. 

i  George  Newman,  by  his  will  dated  18th  July  1850,  devi.sed  and  bequeathed  as 
Ifollows: — "I  give  and  bequeath  to  my  only  niece,  Mary  Anne  Attwater,  wife  of  Thomas 
'Attwater,  of  Britford,  Wilts.,  an  annuity  of  £125  from  nnj  funiled  property,  during  her 
[natural  life  ;  and  if  her  husband  should  survive  her,  then  that  annuity  to  be  enjoyed 
|by  him  during  the  [331]  term  of  his  life  ;  and  at  the  decease  of  both,  the  principal 
'from  which  such  annuity  is  derived  to  be  equally  divided  between  her  five  daughters 
iKjw  in  existence  and  any  other  children,  whether  male  or  female,  that  may  yet  be  born. 
,  "  Item,  I  bequeath  to  Gay  Thomas  Attwater,  jun.,  eldest  son  of  my  niece,  the 
Ifamily  estate  at  Charlton,  Wilts.,  to  become  his  property  on  attaining  the  age  of 
itwenty-five  years,  with  an  injunction  never  to  sell  it  out  of  the  family  ;  but,  if  sold 
lat  all,  it  m\ist  be  to  one  of  his  brothers  hereafter  named." 

"  The  testator  then  gave  to  George  Henry  Attwater,  the  second  son  of  his  niece, 
mother  estate  at  Charlton,  to  become  his  property  on  attaining  twenty-five, 
land  with  a  like  injunction  as  to  selling  ;  to  William,  her  third  son,  the  estate  of 
Tlumbys,  at  Charlton,  on  attaining  twenty-five,  and  with  a  like  injunction;  and 
'to  P^dward,  her  foiu'th  son,  other  estates  with  like  restrictions.  "  Item,  I  give  and 
jbequeath  to  my  first  cousins,  Elizabeth  Newman  and  Emma  Catherine  Newman,  my 
:freehold  house  and  premises,  together  with  my  goods  and  chattels  contained  therein, 
jtogether  with  my  household  furniture  of  every  description,  including  plate,  linen, 
i»tc.,  Ike,  totally  exclusive  of  all  monies,  for  their  use  during  the  natural  life]  of  each  ; 
land  at  the  decease  of  both,  I  beciueath  the  same  to  John  Newman  Attwater,  the  fifth 
(son  of  my  niece  above  named,  to  tie  retained  in  the  fauiily  for  ever,  together  with  my 
Icopyhold  and  leasehold  property,  xitmite  at  VhUhamptiin,  in  the  parish  of  S<mth  Neicton, 
icomprising  orchards,  cottages,  iC-c."  The  tesUitor  then  devised  to  Richard  Gay  Att- 
water, the  sixth  son  of  his  niece,  the  estate  of  Langley,  with  like  restrictions  as  in 
ithe  case  of  his  brothers  ;  and  the  remainder  of  his  funded  [332]  property,  exclusive 
!of  the  amount  reserved  to  proiluce  the  annuity  to  his  niece,  he  bequeathed  to  the 
ifive  daughters  of  his  niece  (naming  them)  and  any  other  child  or  children  of  his  niece 
Iwho  might  be  born,  to  lieec|ually  ilivided  amongst  them,  ami  their  shares  to  be  paid 
I  to  eiich  on  their  attaining  the  age  of  twenty-five,  and  the  interest  of  the  funded 
iproperty  to  be  paid  to  his  niece   in  the   meantime  for  the  education,  iV'c,   of  her 
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children  therein  named,  and  others  which  might  yet  be  born.  And  he  appointed 
his  niece  his  residuary  legatee  and  executrix  of  his  will,  jointly  with  another 
person. 

At  the  time  of  his  decease,  the  testator's  funded  property  consisted  of  £4000 
consols,  the  dividends  on  which,  being  only  £120,  were  insufficient  to  pay  the  annuity 
of  £127)  given  to  Mrs.  Attwater  ;  but  he  had  other  residuary  personal  estate  more 
than  sufficient  to  make  u[>  the  deticiencv. 

The  premises  comprised  in  the  first  four  devises  to  Mrs.  Attwater's  sons  were 
copyholds.  The  leaseholds  "  situate  at  Chilhampton "  comprised  one  messuage, 
formerly  three  me.ssuages,  garden  and  orchard  ;  but  besides  these,  the  testator  was 
possessed  of  another  leasehold  tenement,  situate  at  South  Xewtoii,  and  comprising 
two  messuages  and  a  chapel  used  by  Dissenters,  with  a  garden.  Chilhampton  was  a 
tything  within  the  parish  of  South  Newton,  but  at  some  distance  from  South  Newton 
itself. 

The  testator's  niece,  Mrs.  Attwater,  was  his  heir  at  law,  customary  heir  and  sole 
next  of  kin. 

Questions  having  arisen  as  to  the  construction  of  the  [333]  w-ill  of  the  testator,  a 
special  case  was  filed  by  Mrs.  Attwater,  for  the  opinion  of  the  Court,  on  the  following 
questions  : — 

1.  Whether  the  Plaintiff"  and  her  husband  were  entitled  to  have  the  deficiency  of 
the  annuity  of  £125  made  up,  from  time  to  time,  out  of  the  capital  of  the  funded 
property,  or  out  of  other,  and  what,  property  of  the  testator  ;  or  whether  it  must  be 
satisfied  solely  out  of  the  annual  income  of  the  funded  property,  and  consequently 
abate  proportionately  to  the  deficiency  thereof,  from  time  to  time,  to  answer  it  in 
full? 

2.  Whether  the  gift  of  the  principal  from  which  the  annuity  was  derived  extended 
to  all  the  children,  whether  male  or  female,  that  might  yet  be  born  during  the 
PIaintift"'s  life,  or  was  confined  to  the  five  daughters  in  esse  at  the  testator's  death  ? 

.3.  Whether  the  first  four  devises  to  Mrs.  Attwater's  first  four  sons  were  contingent 
upon  their  attaining  the  age  of  twenty-five,  or  vested,  subject  to  be  divested,  in  case 
they  failed  to  attain  that  age ;  and  whether  their  estates  were  subject  to  any  restric- 
tion upon  alienation  ;  and  who  were  entitled  to  the  intermediate  profits  until  they 
respectively  attained  twenty-five? 

4.  Whether  the  bequest  to  John  Newman  Attwater,  of  the  leasehold  property 
"  situate  at  Chilhampton,  in  the  parish  of  South  Newton,"  comprised  both  the  lease- 
holds in  that  parish,  or  who  was  entitled  thereto  1 

5.  Assuming  that  it  did,  whether  John  Newman  Attwater  took  a  vested  interesti 
in  the  copyhold  and  leasehold  property  at  Chilhampton  and  South  Newton,  in  [3341i 
possession  or  reversion  expectant  upon  the  decease  of  the  survivor  of  Elizabetn 
Newman  and  Emma  Catherine  Newman  ;  and  whether  his  estate  therein,  and  alsO( 
in  the  freehold  and  premises,  with  the  goods,  &c.,  was  subject  to  any  trust  ori 
condition,  &c.  ? 

G.  Whether  the  estate  of  Richard  Gay  Attwater,  in  the  freehold  at  Langley,  was 
contingent  on  his  attaining  twenty-five,  or  vested  liable  to  be  divested,  and  with  any 
restriction  upon  alienation  1 

Mr.  Townsend,  for  the  Plaintiff,  Mrs.  Attwater.  j 

Mr.  Bowring,  Mr.  Whiteley,  Mr.  Marett,  Mr.  C.  T.  Simpson,  Mr.  Webb  and  Mr. 
Jenkinson,  for  the  several  Defendants. 

The  following  cases  were  cited  : — On  the  question  of  the  annuity,  Foster  v.  Smith 
(1  Phill.  629),  IVrovglitmi  v.  Colquhoun  (1  De  G.  &  Sm.  36),  iMillcr  v.  HiMlesfme 
(3  Macn.  &  G.  513) ;  on  the  question  of  vesting  of  the  gifts  to  Mrs.  Attwater's  .sons, 
Snow  V.  Pouh/en  (1  Keen,  186),  /,'*//  v.  Garnelt  (19  L.  J.  (N.  S.)  Ch.  146),  1  Jarm. 
on  Wills,  742  ;  as  to  the  restriction  on  alienation.  Doe  <l.  Gill  v.  Pearson  (6  East,  173), 
Doe  d.  li'ood  V.  Wootl  (1  B.  &  Aid.  518),  Musehawp  v.  Bluet  (Bridg.  132;  1  Jarm.  on 
AVills,  811)  ;  Co.  Litt.  223  a. ;  as  to  the  interest  taken  by  John  Newman  Attwater, 
Aspinall  V.  Petvin  (1  Sim.  &  St.  544),  Darenport  v.  Coltman  (9  Mee.  &  W.  481),  Doe  d. 
Annandale  v.  P>rader  (5  B.  &  Aid.  64),  Ee.r  v.  The  Inhabitants  of  Pdngstead  (9  B.  it  Cr. 
218  ;  4  M.  &  K.  67  ;  1  Jai-m.  on  Wills,  473). 

"The  Master  ok  the  Rolls  expressed  his  opinion  to  [335]  be,  that  a  sufficient 
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part  of  the  residue  must  be  invested  to  produce  the  annuity  of  £125  ;  and  that  the 
levise  to  .John  Newton  Attwatcr  comprised  only  the  leaseholds  at  Chilhamptoii  and 
not  those  at  South  Newton  ;  but  he  reserved  his  judgment  generally. 

Iter.  1.  The  M.^stek  of  the  Rolls  [Sir  John  Romilly].  This  was  a  special 
l^ase,  submitting  questions  for  the  opinion  of  the  Court,  upon  various  difficulties 
jwhich  had  arisen  on  the  will  of  a  testator  of  the  name  of  George  Newman.  The 
[first  and  second  questions  arise  upon  the  following  bequest : — "  I  give  and  bequeath 
;to  my  only  niece,  Mary  Ann  Attwater,"  &c.,  "an  annuity  of  £125,  from  my  funded 
iproperty,  during  her  natural  life,"  etc.  The  testator  had  only  £4000  in  the  £3  per 
cents.,  which  produced  no  more  than  £120  a  year.  I  expressed  my  opinion  at  the 
time  of  the  argument,  that  so  much  of  the  residue  as,  together  with  the  £4000 
^consols  standing  in  the  name  of  the  testator  at  his  decease,  would  be  sufficient  to 
■produce  the  annuity  of  £125,  ought  to  be  invested  in  consols,  and  the  interest  of  the 
sum,  so  con.solidated,  ought  to  be  paid  to  the  annuitant  for  her  life,  and  after  her 
•death,  to  the  husband  for  his  life  ;  and  after  the  decease  of  the  survivor,  that  the 
principal  sum,  producing  that  annuity,  ought  to  be  divided  amongst  all  the  children 
'of  Mary  Ann  Attwater,  born  and  to  be  born  during  her  life. 

The  next  two  questions  arise  on  the  following  devise  : — "  Item,  I  liequeath  to 
-Gay  Thomas  Attwater,  jun.,  eldest  son  of  my  niece,  the  family  esta,te  at  Charlton, 
[Wilts.,  to  become  his  property  on  attaining  the  [336]  age  of  twenty-five  years,  with 
'an  injunction  never  to  sell  it  out  of  the  family  ;  but,  if  sold  at  all,  it  must  be  to  one 
<if  his  brothers  hereafter  named." 

The  first  question  which  arises  is,  whether  the  devise  is  vested  in  Gay  Thomas 
-Vttwater  before  he  attains  twenty-five,  and  if  it  be,  whether  it  will  be  divested  if  he 
die  under  that  age  '( 

On  one  side,  it  is  contended  that  nothing  is  vested  in  him  till  the  age  of  twenty- 
ifive;  and  on  the  other  hand,  it  is  contended  that  the  devise  is  to  him  directly,  and 
ithat  the  words  "to  become  his  property  on  attaining  the  age  of  twetity-five  years," 
•are  indicative  merely  of  the  time  when  he  is  to  l)e  put  into  possession  of  the  property. 
I  Upon  the  whole,  I  think  that  this  question  is  governed  by  the  case  of  Snow  v.  Pouhlen 
(1  Keen,  186),  to  which  I  was  referred,  and  that  the  true  construction  i.s,  that  Gay 
'Thomas  Attwater  takes  a  vested  interest  in  the  land  devised,  but  liable  to  be  divested 
in  case  he  die  under  the  age  of  twenty-five  years. 

This  disposes  of  the  same  questions  which  arise  on  the  next  three  devises,  all  of 
which  must  be  governed  by  the  construction  of  this. 

The   next   question   which    arises  on    this   devise   is,   whether   the   restraint  on 

alienation  be  valid  or  not.     It  is  plain,  in  the  first  place,  that  the  true  construction 

,of  this  clause  cannot  be  to  give  a  right  of    pre-emption   to  the  brothers  of  Gay 

'Thomas  Attwater;  and  that  if  they  do  not  purchase,  the  devisee  may  claim,  whenso- 

lever  he  pleases.     The  meaning  is,  I  think,  plain,  that  the  testator  intended  to  impose 

this  fetter :  that  if  the  brother  will  not  buy,  the  devisee  was  not  to  be  at  liberty  to 

sell  [337]  the  property  to  anyone.     The  question  is,  whether  such  a  condition  is  a 

{valid  one.'     Notwithstanding  the  case  of  Doe  d.  Gill  v.  Pearson  (6  East,   173),  this 

,  appears  to  me  to  be  a  condition  repugnant  to  the  quality  of  the  estate  given.     It  is 

I  obvious,  that  if  the  introduction  of  one  person's  name,  as  the  only  person  to  whom 

j  the  property  may  be  sold,  renders  such  a  proviso  valid,  a  restraint  on  alienation  may 

be  created,  as  complete  and  perfect  as  if  no  person  whatever  was  named  :  inasmuch 

as  the  name  of  a  person,  who  alone  is  permitted  to  purchase,  might  be  so  selected,  as 

j  to  render  it  reasonably  certain  that  he  would  not  buy  the  property,  and  that  the 

I  property  could  not  be  aliened  at  all.     It  appears  to  me  also,  that  this  is  the  true 

:  construction  of  the  words  used  by  the  testator ;  it  is,  in  truth,  an  injunction  never  to 

I  sell  the  hereditaments  devised  at  all.     The  wonls  "  out  of  the  fanuly,  "  are  merely 

j  descriptive  of  the  effect  of  the  sjile,  and  not  of  the  person  to  whom  it  might  be  sold, 

as  is  shewn  by  the  two  la.st  clauses  of  a  similar  character,  relating  to  the  devises  to 

!  William  and   Kdward   Attwater,   which,  in  referring  to  this  clause,   state   that  the 

'  property  is  not  to  be  sold  out  of  the  family,  as  before  specified. 

It  is  not,  in  my  opinion,  desirable  to  impose   fresh   fetters  on  the  enjoyment  of 

property,  and  it  appears  to  me  that  this  proviso  is  distinctly  at  variance  with  the 

I  rules  laid  down  by  I.ord  Coke  (Co.  Litt.  223  a.),  and  which  have  always  been  considered 
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and  treated  as  good  law.  I  am  of  opinion,  therefore,  that  this  clause  is  merely 
inoperative. 

On  the  fourth  question,  I  retain  the  opinion  I  expressed  duriiig  the  argument,  that 
the  devise  to  John  [338]  Newman  Attwater,  of  the  copyhold  and  leasehold  property 
in  the  parish  of  South  Newton,  is  confined  to  that  portion  of  it  which  is  situate  at 
Chilhampton,  within  that  parish. 

The  next  question  arises  on  the  same  devise,  and  is,  whether  the  nephew,  John 
Newman  Attwater,  took  any  interest  in  these  copyholds,  until  after  the  death  of  both 
Elizabeth  Newman  and  Emma  Catherine  Newman,  or  whether  he  took  a  present 
estate  in  the  copyholds  and  leaseholds,  during  the  lives  of  those  persons?  Although 
there  is  considerable  conflict  between  the  authorities  on  this  subject,  I  consider  that 
the  case  is  governed  by  the  rule  which  has  been  laid  down  and  settled  by  the  case  of 
Tlw  Kinrj  v.  The  rn/iahitants  of  lUiu/stcad  (9  Barn,  i^;  Cr.  218),  where  the  authorities  are 
all  considered  and  fully  commented  upon,  and  that,  consequently,  John  Newman 
Attwater  took  no  estate  in  the  copyholds  antl  leaseholds  at  Chilhampton,  until  after 
the  decease  of  both  I'>lizabeth  and  Emma  Catherine  Newman,  and,  consequently,  that 
the  heir  at  law  of  the  testator  took  such  interest,  the  same  not  being  disposed  of  by 
the  will. 

The  sixth  and  only  remaining  question  is  disposed  of,  by  what  I  have  stated  in 
answer  to  the  third  question,  as  to  the  four  devises  therein  referred  to. 

[339]    In  re  Cameron's  Coalbrook,  &c..  Railway  Company,  Ex  parte  Bennett. 

March  16,  1854. 

[S.  C.  on  appeal,  5  De  G.  M.  &  G.  284 ;  43  E.  R.  879 ;  24  L.  J.  Ch.  130.] 

Directors  of  a  public  company  are  trustees  for  the  .shareholder.?,  and  their  private 
interests  must  yield  to  their  public  duty  whenever  they  are  conflicting. 

Directors  permitted  a  class  of  dissentient  shareholders  in  an  embarrassed  company  to 
transfer  their  shares  to  the  company,  under  a  power  in  the  deed,  upon  payment  of 
a  sum  of  mone}',  which  it  was  arranged  should  be  paid  to  one  of  the  directors  in 
discharge  of  a  debt  due  from  the  company.  Held,  that  the  transaction  was  void, 
and,  on  winding  up  the  company,  that  the  dissentients  still  remained  shareholders. 

The  deed  of  settlement  of  a  joint  stock  company  provided  for  the  transfer  of  shares, 
with  the  consent  and  approval  of  the  directors,  and  for  the  purchase,  out  of  the  funds 
of  the  company,  of  shares  from  shareholders  by  the  directors,  with  the  consent  of  a 
general  meeting.  A.,  the  lessor  of  mines  worked  by  the  company,  had  a  large  claim 
for  rent  and  royalty,  and  his  son  B.  had  also  a  large  claim  against  the  company,  for 
payment  of  which,  out  of  the  funds  of  the  company,  the  deed  of  settlement  provided. 
B.  and  his  brother  C.  were  directors  of  the  company.  A  large  number  of  share- 
holders, being  dissatisfied,  wished  to  retire,  and  an  arrangement  was  made  between 
them  and  the  directors,  that  they  should  be  allowed  to  transfer  their  shares  to  B. 
and  another  director,  on  payment  of  a  large  sum  of  monej'  considerably  exceeding 
the  amount  due  from  them  for  calls,  &c.  Notices  of  transfer  were  served,  the  money 
was  paid  and  the  transfers  made,  and,  as  part  of  the  .same  transaction,  A.  and  B. 
executed  releases  to  the  retiring  shareholders  from  all  liability  in  respect  of  their 
claims.  A  large  portion  of  the  money  paid  by  the  retiring  shareholders  was  applied 
in  payment  of  the  claims  of  A.  and  B.,  and  there  was  evidence  to  shew  that  the 
arrangement  could  not  have  been  effected  except  upon  the  terms  of  making  such 
payment,  and  that  the  retiring  shareholders  were  cognizant  of    the    transaction. 

Assuming  that,  if  the  money  had  been  bami  fide  paid,  in  a  manner  most  for  the  benefit 
of  the  compau}-,  the  transaction  could  be  sustained  in  this  Court,  it  was  held,  that 
the  essence  of  the  tran.sactinn  being,  that  a  benefit  should  be  obtained  by  a  director 
(who  was  a  trustee  for  the  company)  and  his  family,  and  it  being  manifest  that  the 
transaction  itself  could  not  have  taken  place  without  the  director's  sanction,  it  could 
not  stand  ;  and  the  retiring  shareholders,  on  the  company  being  wound  up,  wera 
placed  on  the  list  of  contributories.  « 
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The  Cameron  Coalbrook  Steam  Coal  and  Swansea  and  Loughor  Railway  Company 
was  projected  in  1845,  for  the  purpose  of  working  some  coal  mines  under  the  estate 
of  Colonel  Cameron. 

In  1841  Colonel  Cameron  had  agreed  to  grant  a  lease  of  these  mines  to  his  son 
William  B.  J.  P.  Cameron,  for  a  term  of  fifty  years,  commencing  on  the  1 1th  of  October 
1841,  at  certain  royalties  and  a  rent  of  £2000  a  year.  On  the  formation  of  the 
company,  it  [340]  was  arranged,  that  William  B.  J.  P.  Cameron  should  assign  the 
benefit  of  the  agreement  to  Captain  Alexander  H.  Earle  and  Mr.  Samuel  Symonds,  in 
jtrust  for  the  company  ;  and  that,  upon  the  surrender  of  the  agreement,  the  company 
should  become  the  lessees  of  the  mines  under  Colonel  Cameron. 

On  the  1 4th  of  November  1845  the  agreement  was  assigned  in  consideration  of 
£150,000  to  Earle  and  Symonds,  on  the  15th  of  the  same  month,  the  deed  of  settle- 
ment was  executed,  and,  on  the  25th,  the  company  was  completely  registered. 

By  an  indenture,  dated  18th  November  1845,  but  executed  7th  January  184G, 
Ciilonel  Cameron,  his  wife,  and  Nathaniel  P.  Cameron  (his  eldest  son),  demised  the 
mines  to  the  company,  for  the  same  term,  and  at  the  same  royalties  and  rent  as  in  the 
original  agreement  of  11th  October  1841,  and  which  was  then  surrendered. 
i  By  deed  of  settlement,  Nathaniel  P.  Cameron,  William  B.  J.  P.  Cameron,  and 
iothers,  were  appointed  directors.  The  capital  of  the  company  was  to  be  £200,000, 
•li\  ided  into  £20,000  shares  of  £10  each  ;  of  which  £7000  were  taken  by  William  B. 
I.  P.  Cameron,  in  part  payment  of  his  purchase-money. 

By  the  48th  clause  of  the  deed,  it  was  provided,  that  the  directors  should  carry  out 
the  objects  and  purposes  of  the  company,  as  therein  set  forth,  and  should  carry  into 
effect  the  provisions  of  the  14th  of  November  1845,  and  pay  to  William  B.  J.  P. 
|Cameron  the  residue  of  his  purchase-money. 

i  The  108th  clause  provided,  that  any  shareholder  [341]  should  be  at  liberty  to 
iprocure  some  other  person  to  become  a  co-partner,  in  respect  of  all  or  any  of  the  shares 
held  by  him,  on  which  no  arrear  of  instalments  should  be  due  and  unpaid,  or  to  sell 
his  shares  to  the  company. 

The  109th  clause  provided,  that  when  a  shareholder  should  have  procured  some 
other  per.son  to  become  a  co-partner,  he  should  give  notice  to  the  directors,  describing 
itherein  the  name  and  residence  of  the  proposed  co-partner,  and  the  number  of  shares 
(intended  to  be  transferred;  but  before  any  transfer  should  be  made,  all 'outstand- 
ling  or  unsettled  accounts  or  liabilities  whatsoever,  between  the  transferring  share- 
I  bolder  and  the  company,  should  be  settled  and  closed  to  the  satisfaction  of  the 
directors. 

The  110th  clause  provided,  that  whenever  a  shareholder  should  be  desirous  of 
.selling  his  shares  to  the  company,  and  should  give  notice  in  writing  to  the  solicitor 
'of  the  company  of  his  desire,  it  should  be  lawful  for  the  directors,  with  the  authority 
and  sanction  of  a  general  meeting,  to  purchase,  out  of  the  funds,  for  the  benefit  and 
in  the  name  of  the  company,  at  such  price  as  they  should  think  fair  and  reasonable, 
'  all  or  any  of  the  shares,  and  thereupon  to  make  such  entry,  erasure  or  other  alterations 
j  in  the  share  register,  as  would  shew  that  the  former  holders  of  the  shares  were  no 

longer  holders  thereof. 
I  The  117th  clause  provided,  that  whenever  a  shareholder  should  so  give  notice  of 
I  his  having  procured  a  co-partner,  the  matter  should  be  taken  into  consideration 
:  by  the  directors,  and  notice  of  their  approval  or  disapproval  should  be  sent  to  the 
I  shareholder ;  and  provision  was  thereby  also  made  for  the  entry  of  the  name  [342] 
j  of  the  new  co-partner  in  the  register,  if  approve<l  of  by  the  directors. 
I  Clause  121  exonerated  the  retiring  partner  from  all  future  liabilities  ;  and  elau.se 
1  122  declared  that  after  retirement  he  should  have  no  further  claim  on  the  company. 
i  There  were  other  provisions  declaring  the  share  register  conclusive  evidence  as  to  who 
I  were  shareholders,  Ac.  The  deed  also  contained  a  power  to  the  company  to  apply 
I  for  an  Act  of  Parliament  to  enable  them  to  make  a  railway,  part  of  their  original 
I  project,  and  an  Act  (9  \-  10  Viet.  c.  cccci.)  was  subsequently  obtained,  authorizing 
j  the  construction  of  the  Cameron,  Ac,  Hallway. 

!  Mr.  Bennett  became  the  transferee  of  twenty  shares,  upon  which  £2  per  share 
had  been  then  paid  ;  and  be  subsequently,  and  before  July  1848,  paid  two  calls  of 
£2  each  per  share. 
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The  company,  in  1848,  became  greatly  embarrassed  ;  William  B.  J.  1'.  Cameron 
pressing  for  payment  of  his  purchase-money  and  the  interest  in  arrear.  Colonel 
Cameron  threatening  proceedings  for  the  recovery  of  his  royalty  and  rent  in  arrear, 
and  other  creditors  also  insisting  on  satisfaction  of  their  deltts.  Hut  by  the  deed  of 
settlement  no  fiu'ther  calls,  beyond  the  £G  already  called  up,  could  be  made,  without 
the  consent  of  a  general  meeting.  A  meeting  was  therefore  called  on  the  '2Xlh  of 
July  1848,  at  which  much  dissatisfaction  with  the  state  of  the  company '.s  atlairs  wag 
expressed,  and  great  dittcrenccs  rose  among  the  shareholders.  A  large  l)ody  of  them 
(called  the  dissentient  shareholders)  were  of  opinion  that  the  lease  and  the  jiurchase 
of  the  agreement  could  l)e  impeached  for  fraud,  and  they  threatened  ])roceedings  for 
that  pur-[343]pose,  and  to  dissolve  the  company  :  but  a  rather  larger  body  of  them, 
or  at  least  a  body  representing  a  larger  number  of  shares,  considered  that  tlie  concern 
would  turn  out  to  be  profitable,  if  the  company  could  be  relieved  from  the  claims 
then  pressing  upon  it.  The  dissentient  shareholders  succeeded,  at  the  meeting,  in 
getting  a  committee  of  investigation  appointed,  who,  in  January  1849,  made  their 
report  ;  but  the  directors  obtained  the  sanction  of  the  meeting  to  make  further 
calls,  and  immediately  made  a  call  of  £1  per  share,  and  proceeded  to  enforce  it,  by 
bringing  actions  against  the  dissentient  shareholders,  who  thieatened  proceedings  in 
Chancery. 

In  this  state  of  circumstances,  negotiations,  having  for  their  object  the  transfer  of 
the  shares  of  the  dissentient  shareholders,  with  a  view  to  their  retiring  from  the 
company,  took  place  between  them  and  the  directors,  whose  consent  was  necessary  to 
the  transfer  ;  and  these  negotiations  resulted  in  an  arrangement,  whereby  it  was  agreed 
that  the  dissentient  shareholders  should,  in  consideration  of  their  being  permitted  to 
transfer  their  shares,  pay  to  the  company  the  sum  of  £8000,  and  lend  the  company,   , 
upon  its  promissory  note,  a  further  sum  of  £1000 ;  that  thereupon  the  shares  of  the  ^ 
dissentient  shareholders  should  be   transferred  to  persons,  who,  it  was   ultimately   ' 
agreed,  should  be  nominated  by  the  directors  to  take  the  transfers ;  and  that  the 
dissentient    shareholders    should    be    released,    by    Colonel    Cameron    and    William 
B.  J.  P.  Cameron,  from  all  claims  under  the  lease,  and  also  in  respect  of  the  purchase- 
money. 

In  pursuance  of  this  arrangement,  a  large  number  of  dissentient  shareholders, 
holding  upwards  of  3500  shares,  on  and  prior  to  the  30th  March  1849,  gave  [344] 
notices  of  transfer  to  the  directors,  the  consideration  of  which  was  postponed  till  the 
17th  of  April,  on  which  day,  it  was  resolved  by  the  board,  on  the  motion  of  Mr. 
Winthrop,  one  of  the  directors,  "  that  on  payment  of  the'overdue  calls,  interest  and 
costs,  on  the  several  shares  mentioned  in  the  said  notices  of  transfer,  the  several 
applications  be  as  they  are  hereby  approved  of."  And  it  was  ordered,  that  out  of  the 
monies  to  be  paid  by  the  retiring  shareholders,  £1000  should  be  paid  to  Colonel 
Cameron,  in  respect  of  royaltj%  &c.,  and  two  sums  of  £1175,  7s.  5d.  and  £902,  3s.  2d, 
amounting  to  £2077,  10s.  7d.,  should  be  paid  to  William  B.  J.  P.  Cameron,  in  respect 
of  interest  on  purchase-money,  together  with  £2000  for  principal. 

The  dissentient  shareholders  accordingly  paid  to  the  company  £8000  absolutely; 
and,  as  the  overdue  calls  then  amounted  to  about  £2148,  the  surplus  was  entered  in 
the  books  as  "  contributions  received  from  sundry  shareholders,  beyond  the  amount 
due  from  them  for  calls,  for  permission  to  transfer  their  shares."  They  also  paid 
£1000,  by  way  of  loan,  and  the  Camerons  received  the  sums  ordered  to  be  paid  to 
them. 

On  the  18th  of  April  1849  the  transfers,  for  a  nominal  consideration  of  5s.,  were 
made  to  William  B.  J.  P.  Cameron  and  Captain  Earle,  two  of  the  directors  of  the 
company,  who  were  nominated  by  the  body  of  directors  to  take  the  transfers,  and 
who  were  afterwards  duly  registered  as  the  transferees  ;  and  on  the  20th  of  April  | 
1849  the  arrangement  was  completed  by  Colonel  Cameron,  with  his  eldest  son  and  i 
William  B.  J.  P.  Cameron,  at  the  same  time,  and  as  part  of  the  same  transaction 
executing  releases  from  all  claims,  in  respect  of  the  lease  and  of  the  purchase-money. 

[345]  Under  this  arrangement,  upwards  of  3500  shares,  including  Mr.  Bennett's 
twenty,  were  transferred  ;  but  the  arrangement  was  not  sanctioned  at  the  next 
general  meeting.  The  subsequent  calls,  however,  in  respect  of  the  transferred  shares, 
were  made  upon,  and  all  notices  given  to,  William  B.  J.  P.  Cameron  and  Captain 
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iaile,   and   the  retiring  shareholders   were   no   longer,   in   any   way,   recognized   or 
loticed. 

In  July  1849  the  directors  ordered  the  company's  solicitor  to  prepare  a  declaration 
)f  trust  of  the  shares  .so  transferred  to  William  B.  J.  P.  Cameron  and  Captain  Earle, 
n  favour  of  the  company  ;  but  up  to  this  time,  there  was  nothing,  in  the  books  of  the 
,;ompany,  to  shew,  that  the  directors  treated  the  transfers  as  made  in  trust  for  the 
■•ompany.  The  deed  of  trust  was  executed  by  William  B.  J.  P.  Cameron,  Captain 
£arle  refusing. 

The  company  continued  to  be  in  difficulties,  and  an  order  was  ultimately  made 
uider  the  AVinding-up  Acts,  for  winding  up  its  affairs ;  and  the  Master  having  placed 
VIr.  Bennett's  name  on  the  list  of  contributories,  he  appealed  from  the  order,  on  the 
;rnund  that  having  transferred  his  shares,  he  was  no  longer  a  member  of  the  company. 

The  official  manager,  on  the  other  hand,  insisted  that  the  whole  scheme  was  a 
liMid  on  the  other  shareholders,  perpetrated  by  the  retiring  shareholders,  with  the 
jonnivance  of  the  directors,  in  order  to  get  out  of  the  company  ;  that  the  execution 
of  the  releases  of  the  20th  of  April  1849  was  part  of  the  fraud,  and  an  inducement  to 
.let  the  Appellant  and  others  transfer  their  shares  ;  that  the  payment  made  by  the 
jAppellant  and  the  other  dissentient  shareholders  was  not  a  good  payment  of  calls  ;  and 
that  the  transfer,  being  made  to  Cameron  and  Earle,  [346]  as  trustees  for  the  com- 
iiiiy,  was  void.  There  were  several  objections  taken,  also,  on  the  ground  of 
1 1  formality,  &c. 

The  evidence  shewed,  that  the  Caraerons  would  not  have  consented  to  the  arrange- 
lut'iit  on  any  other  terms  than  payment  of  the  sums  already  mentioned  ;  and  on  the 
I8th  of  April  Mr.  Winthrop,  who  had  been  deputed  by  the  board  to  assist  the  solicitor 
'of  the  company  in  negotiating  the  arrangement,  wrote  a  letter  to  the  board,  in  self- 
jdefence,  as  he  declared,  and  to  have  it  put  upon  the  minutes.  In  this  letter  he  stated 
'that  when,  on  the  previous  day,  he  had  proposed  that  several  large  sums  of  money 
should  be  paid  to  the  landlord  and  vendor,  out  of  the  funds  contributed  by  the  retiring 
.shareholders,  he  did  so  with  the  greatest  reluctance,  and  solely  because  he  was 
informed,  that  unless  those  gentlemen  were  paid  those  sums,  they  would  not  sanction 
or  aid  the  arrangement  for  the  benefit  and  re-establishment  of  the  company  ;  that  he 
jconsidered  it  an  unwarrantable  act  of  extortionate  oppression  ;  and  that  nothing  but 
labsolule  inability  to  resist  it  could  have  induced  him  to  further  an  Act,  which  he  so 
lunequivocally  protested  against  and  condemned. 

The  retiring  shareholders  were  aware  that  the  money  was  to  be  applied  partly  in 
(payment  of  the  Camerons'  claims. 

Mr.  Lloyd,  Mr.  Selwyn,  and  Mr.  Willes,  for  the  Appellant.     There  has  been  no 

concealment  of  the  views  of  the  dissentient  shareholders  from  the  first.     They  had 

[satisfied  themselves  that  the  affairs  of  the  company  were  in  a  hopeless  state,  and  that 

ithe  management  was  bad,  and  anything  but  calculated  to  inspire  confidence  in  its 

■future  prospects.     They  accordingly  advocated  a  dissolution,  but  finding  themselves 

i  outvoted  by  the  [347]  dominant,  or  Cameron  party,  they  had  recourse  to  the  only 

1  expedient  they  could  adopt  in  such  circumstances — they  threatened  to  take  proceedings 

t"  bring  the  company  within  the  operation  of  the  Winding-up  Acts;  whereupon  the 

C'lmerons  suggested  that  they  should  retire  from  the  company  altogether.     Negotia- 

■  lions  were  sot  on  foot  for  that  purpose,  and  ultimately  the  dissentient  shareholders  did 

;  retire,  being  desirous  to  get  rid  of  their  shares,  as  it  was  quite  competent  for  them  to 

!do,   provided  they  did  so  by   legitimate   means,  and  in  com])liance   with   all   legal 

j  requirements,   which   we  shall   shew   they  did,   so  far  as   the   necess;iry   formalities 

I  depended  upon  their  acts.     [The  Master  ok  the  Koli.s.     Assume  all  that  was  done 

;  with  reference  to  the  formal  notices  and  transfers,  &c.,  was  quite  regular  and  formal, 

j  can  you  support  the  payment  of  £9000  to  the  directors  to  obtain  their  consent  to  the 

,  transfers,  the  dissentient  shareholders  being  aware  of  the  application  of  the  money?] 

I  Upwards  of  £"2000  of  the  money  was  actuallj'  due  for  calls  ;  but  the  objection  is,  that 

;  a  sum  of  £4000  odd  found  its  way  to  William  B.  J.  P.  Cameron,  and  that  its  intended 

[  application  was  known  to  Mr.  Bennett  and  the  other  dissentient  shareholders,  and 

that  he,  being  a  director,  the  transaction  was  essentially  wrong.     Now,  in  the  first 

place,  Mr.  Cameron  does  not  appear  to  be  one  of  those  directors  who  acted  on  the 

17th  of  April,  or  to  have  in  any  way  influenced  the  transaction  ;  and  even  if  he  had, 

R.  v.— 5* 
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an  absolute  power  of  consenting  to  transfers  was,  by  the  deed  of  settlement,  given  to 
the  directors,  and  they  might  impose  any  terms  they  pleased  upon  the  retiring 
shareholders,  as  a  condition  for  giving  the  necessary  consent,  and  they  had  a  perfect 
right  to  obtain  a  sum  of  money  to  be  employed  in  liquidating  debts  for  which  they 
were  liable.  The  subsequent  application  of  the  monc}',  by  the  directors,  did  not 
concern  the  retiring  shareholders,  and  the  pay-[348]-ment  to  Mr.  Cameron,  to  whom 
the  money  was  due,  though  the  retiring  shareholders  had  notice  of  it,  cannot 
invalidate  the  transaction.  Mr.  Cameron,  no  doubt,  was  opposed  to  the  retirement 
of  the  dissentient  shareholders,  unless  on  the  payment  of  a  sum  of  money,  partly  for 
overdue  calls,  and  partly  to  be  applied  in  payment  of  his  debt  from  the  company  ; 
but,  in  his  individual  capacity,  he  was  distinct  from  the  corporate  body,  and  could 
properly  be  a  creditor  of  a  registered  and  corporate  company.  He  had  it  in  his 
power  also,  by  the  express  provisions  of  the  deed,  to  compel  the  shareholders  to  pay 
him,  and  could  enforce  his  claim  against  the  company.  In  that  state  of  things,  the 
Appellant  and  others,  for  the  purpose  of  releasing  themselves  from  liability,  which 
they  might  do  consistently  with  the  rules  of  law,  agreed  to  pay  a  sum  of  money  as 
the  price  of  the  transfer,  part  of  which  went  in  payment  of  Mr.  Cameron's  claim  ;  can 
the  mere  fact  of  his  being  a  director  vitiate  this  transaction  !  If  they  had  paid  the 
money  into  the  bank,  it  would  have  been  valid  ;  and  if  on  the  .same  day  a  cheque  had 
been  drawn  for  £4000,  and  it  had  been  paid  to  Cameron,  would  that  have  been  held 
bad  ?  [The  Mastek  of  the  Rolls.  It  is  only  material  as  afiecting  you  with  notice.] 
Mr.  Bennett  cannot  be  replaced  in  the  position  in  which  he  was,  and,  therefore,  he 
cannot  now  be  made  a  contributory.  Supposing  £.3000  was  the  amount  of  calls 
required  from  him  and  those  in  his  position,  what  relief  has  he  as  to  the  other  £0000? 
If  the  transaction  is  set  aside,  how  are  they  to  be  reimbursed  the  £6000  '.  It  is 
suggested  that  Mr.  Cameron  is  a  creditor  of  the  company,  and  that  if,  after  subscribing 
the  deed  of  18-19,  absolving  Mr.  Bennett  and  others  from  all  liability,  he  comes 
forward  as  a  creditor,  he  might  be  considered  a  trustee  for  them  as  to  that  sum. 
That  is  a  very  anomalous  state  to  place  Mr.  Bennett  in,  and  it  is  [349]  submitted 
that  he  ought  not  to  be  put  in  such  a  position.  They  cited  Straffon's  ErA'cidorf:  case 
(1  De  G.  M.  &  G.  576);  Crosfield's  case  (2  De  G.  M.  &  G.  128);  Ex  parte  Bagijc  (13 
Beav.  162);  Shortrvlge  v.  Bosanquet  (16  Beav.  84);  Cope's  aise  (1  Sim.  (N.  S.)  54); 
Metix's  Executors'  case  (2  De  G.  M.  &  G.  522) ;  and  as  to  the  relief  of  the  Appellant  in 
case  of  setting  the  transaction  aside,  Flmnlen  v.  Thorpe  (7  CI.  &  F.  137). 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper,  for  the  official  manager,  were  not  heard. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  Notwithstanding  the  very  able 
argument  which  has  been  advanced,  my  opinion  is  that  this  is  a  transaction  which 
cannot  be  supported. 

I  look  upon  the  directors  of  a  company  as  trustees  for  the  benefit  of  the  share- 
holders, and  it  is  in  that  character  and  quality  that  they  accept  their  office,  with  all 
its  corresponding  duties  and  liabilities.  It  sometimes  happens,  and  it  does  peculiarly 
so  in  the  present  case,  that  directors  have  individual  interests  conflicting  with  their 
duties  as  trustees  of  a  company.  In  such  cases  they  are  bound  to  consider,  before 
they  accept  the  office  of  directors,  whether  they  are  prepared  to  make  their  duties,  as 
directors,  predominant  over  their  personal  interests  as  creditors  or  otherwise,  and  to 
make  their  individual  interests  subordinate  to  the  duties  and  liabilities  as  trustees. 
In  this  case,  the  deed  which  constitutes  the  company  shews  that  the  shareholders 
were  well  aware  of  these  conflicting  interests  in  the  case  of  Mr.  William  Booth 
Cameron,  but  they  were  also  aware,  that  in  accepting  the  office  of  trustee,  he  was 
bound  to  make  his  rights  and  interests  [350]  as  creditor  subordinate  to  his  duty  of 
his  office  as  trustee,  and  to  do  everything  he  thought  best  for  the  interests  of  the 
company. 

Now,  without  expressing  an  opinion  on  the  subject,  I  assume  that  the  dissentient 
shareholders,  in  this  case,  might  properly  have  transferred  their  shares  to  one  or  more 
of  their  directors,  upon  payment  of  the  sum  of  £9000,  provided  those  directors  were 
band  fide  of  opinion  that  this  transaction  was  one  by  which  the  company  would  be 
really  and  efTeetually  benefited  ;  and  I  also  assume  that  if  the  directors  had  afterwards 
applied  the  £9000  boruljide,  in  such  manner  as  they  thought  most  for  the  benefit  of 
the  company,  the  shareholders  could  not  have  impeached  that  transaction,  as  against 
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he  retiring  shareholders,  whatever  might  have  been  their  rights  as  against  the 
lirectors.  But  I  must  look  at  the  transaction  itself  to  see  what  is  its  nature : 
)ecause  if  I  found  that  the  directors,  being  of  opinion  that  the  retirement  of  certain 
lissentient  shareholders  would  be  injurious  to  the  company,  had  themselves  received 
I  sum  of  money,  from  the  dissentient  shareholders,  for  the  purpose  of  obtaining  a 
')ermission  to  transfer  their  shares,  which  sum  the  directors  had  put  into  their  own 
)ockets,  insteading  of  applying  for  the  benefit  of  the  company,  I  do  not  doubt  that 
uch  a  transaction  could  not  stand. 

I  am  now  to  consider  within  which  of  these  two  branches  (one  being  good,  and 
he  other  bad)  this  tran.saction  falls.  The  transaction  was  of  this  description  : — The 
company  was  in  a  state  of  great  emljarrassment ;  there  was  a  great  difference  of 
^ipinion  between  two  classes  of  shareholders ;  the  dissentient  shareholders  were 
lesirous  of  winding  up  the  concern,  while  the  [351]  majority,  if  not  of  the  share- 
lolders,  at  least  of  the  votes  or  shares,  was  in  favour  of  continuing  the  concern.  The 
lissentient  shareholders  threatened  proceedings,  and  they  applied  to  the  directors  to 
le  allowed  to  transfer  their  shares,  and  to  go  out  of  the  concern  ;  and,  thereupon,  an 
irraiigement  was  made,  by  which  they  were  to  pay  X9000,  as  the  consideration  of 
■heir  being  allowed  to  transfer  their  shares  to  two  of  the  directors  of  the  concern. 
>f  this  sum  £2148  was  due  from  them  for  unpaid  calls,  and  the  remaining  £6852  was 
iir  sum  to  be  actually  paid  to  the  company,  as  the  price  of  their  being  allowed  to 
•  tiie.  This  sum  of  £6852  was  applied  in  the  following  manner: — £1000  was  paid 
1  the  father  of  two  of  the  directors,  who  was  a  creditor  of  the  company,  for  arrears 
if  his  royalty  ;  £4077  was  paid  to  another  director,  the  son  of  the  lessor,  of  which 
£2077  was  for  interest  on  a  sum  for  which  he  was  a  creditor  of  the  company,  and  the 
umaining  £2000  was  in  part  discharge  of  his  debt. 

1  assume,  I  repeat,  that  if  the  transaction  between  the  directors  and  the  dissentient 
!i  upholders  had  been  simply  that  the  latter  should  retire  upon  payment  of  a  sum  of 
iniiiL'V,  and  the  directors  had,  hand  fide,  and  in  the  honest  exercise  of  their  judgment, 
i  bought  that  this  was  the  most  useful  manner  to  the  company  in  which  this  money 
(■ould  be  applied,  I  could  not  set  aside  this  transaction  ;  and  that  the  remaining 
shareholders  could  not  have  complained  of  it.  But,  assuming  that  I  must  still  look  at 
'  his  transaction  to  see  whether  that  application  of  the  money  was  not  a  part  of  the 
i;iiisaction  itself,  and  whether  it  would  ever  have  taken  place,  if  it  had  not  been  that 
)iie  director  was  to  receive  £4077  in  discharge  of  what  was  due  to  him,  and  if  it  had 
jiot  also  been  that  £1000  was  to  be  paid  to  his  father ;  whether,  in  point  of  fact,  that 
j.vas  not  an  [352]  integral  part  of  the  transaction,  and  stipulated  for  in  the  previous 
,' legotiation  on  which  it  was  founded. 

It  is  oVivious,  upon  the  evidence  .stated  to  me,  that  it  was  so.  The  consequence  is 
)bvious.  If  a  payment  had  been  made  to  these  gentlemen,  as  a  gratuity  for  their 
'tcrsonal  benefit,  such  a  transaction  could  not  be  supported  for  a  moment.  But  it  is 
obviously  a  very  great  advantage  to  the  creditor  of  an  embarrassed  company  that  his 
'lebt  should  be  paid  in  priority  to  other  debts.  This  alone  would,  in  my  opinion, 
I  nvalidate  the  transaction  ;  but  what  removes  all  (juestion  about  the  matter  is  this : 
;hat,  even  in  the  opinion  of  the  directors,  this  was  not  a  profitable  application  of  the 
l.iioney,  as  regarded  the  interests  of  the  company.  It  was  a  benefit  given  to  a 
ilirector  and  his  father,  and  not  a  benefit  to  the  company  ;  and,  in  point  of  fact,  the 
'transaction  never  could  have  taken  place  uidess  the  directors  had  consented  that  the 
money  should  be  applied  for  the  benefit  and  advantage  of  one  director  and  his  father. 
jFhis  is  shewn,  in  the  most  clear  and  distinct  manner,  by  the  letter  of  Mr.  Winthrop, 
Drie  of  the  directors,  which  letter  was  read  at  the  board,  who  caused  a  minute  to  be 
IMitered,  that  they  approved  of  what  was  stated  in  it.  In  this  letter,  Mr.  Winthrop 
I'xcuses  himself  to  the  shareholders,  and  to  his  oduh  que  tntxl,  by  saying  that  the 
iransaction  could  not  have  taken  place  unless  this  sum  had  been  so  paid,  and  that, 
'therefore,  although  he  considered  it  an  act  of  extortion,  he  was  compelled  to  accede 
|t«  it,  for  otherwise  the  transaction  could  not  have  taken  place. 

I  It  is  an  observation  to  be  made  in  favour  of  Mr.  Bennett,  that  it  is  obvious  that 
'Mr.  Winthrop,  and  the  two  other  gentlemen  who  concurred  in  this  transaction, 
!  bought,  even  on  these  terms,  that  the  transaction  was  for  the  [353]  benefit  of  the 
i'ompany,  or  they  would  not  have  acceded  to  it;  but,  it  is  clear,  they  were  of  opinion 
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that  the  application  of  the  £5077  was  not  intended  to  be  for  the  benefit  of  the 
company,  but  for  the  benefit  of  the  director  and  his  father,  without  which  the 
arrangement  would  not  have  taken  place. 

The  first  (juestion  that  I  have  to  consider  is  this  :  Was  the  compulsion  which  pro- 
duced this  transaction  exercised  by  Mr.  Cameron  in  his  character  of  a  director,  or  in  his 
character  of  a  creditor  J  I  can  entertain  no  doubt  that  it  was  by  means  of  the  office 
of  a  director,  held  by  him  and  his  brother,  that  he  had  the  means  of  forcing  compli- 
ance with  those  terms ;  and  the  dut}'  of  a  director,  to  make  his  interests  of  a  personal 
character  subordinate  to  his  duties  as  a  trustee  and  director,  renders  it  impossible  that 
this  Court  can  permit  any  person  in  that  situation  to  derive  a  benefit  when  he  fills 
both  characters.  The  Court  would  hold  that,  as  long  as  he  filled  the  office  of  trustee 
and  director,  he  could  not  enter  into  or  sanction  any  transaction,  l)y  means  of  which 
he  gained  a  personal  advantage  to  himself.  I  do  not  mean  to  lay  down  that  if  the 
object  of  benefiting  the  company  had  been  the  primary  one,  he  might  not  have  gained 
an  advantage  for  himself,  while  he  conferred  one  on  the  company.  But,  as  I  have 
already  stated,  the  benefit  to  the  company  was  not  that  which  was  considered  in  the 
payment  of  this  sum  of  money,  but  the  benefit  to  Mr.  Cameron  and  his  father. 

I  am  referred  to  the  deed,  and  I  am  told  that  the  deed  sanctions  this  transaction, 
and  that  this  payment  was  in  respect  of  a  primary  charge  under  the  deed  ;  but  that 
is  not  so.  The  primary  charge  arises  thus  :  the  concern  is  to  be  conducted  and  carried 
on,  and  out  of  the  first  surplus  monies  arising  from  carrying  it  [354]  on,  these  debts 
are  to  be  paid  as  primary  debts.  That  this  was  the  real  meaning  is  manifest  from  the 
evidence.  In  the  first  place,  in  the  meeting  of  the  18th  of  July  1848,  a  report  is  read 
of  Mr.  Dalgleish,  and  the  meeting  are  told  that  if  funds  could  be  procured  for  carrying 
it  on,  the  concern  may  be  made  profitable  ;  upon  that  point  a  great  deal  of  discussion 
takes  place  between  the  two  branches  of  shareholders,  nobody  seeming  to  suppose  that 
it  would  be  a  benefit  to  obtain  money  for  the  purpose  of  paying  one  particular  creditor 
and  his  father,  and  not  to  enable  the  concern  to  be  effectually  carried  on.  Thft 
directors  and  the  lessor  themselves  have  also  acted  on  the  same  principle,  or  else 
neither  the  interest  nor  the  royalty  would  have  run  into  arrear.  I  find,  then,  that 
the  essence  of  the  arrangement  is  that  a  director  and  his  family,  and  not  the  company, 
shall  have  the  benefit  of  the  transaction.  Such  being  the  jcase,  this  Court  will  not,  I 
apprehend,  inquire  into  the  qiumtuin  or  character  of  the  benefit,  and  see  whether  it 
was  produced  by  paying  a  debt  in  precedence  which  need  not  then  have  been  paid, 
or  by  giving  to  the  director  a  gratuity  without  paying  him  any  debt  at  all.  It  is- 
sufficient  to  say  that  he  obtained  an  advantage  from  a  transaction  which,  without  his. 
sanction,  could  not  have  been  carried  into  effect ;  and  this  being  so,  it  could  confer  nO' 
rights  whatever  upon  the  persons  parties  to  it  and  cognizant  of  the  nature  of  th& 
transaction  itself. 

I  very  early  in  the  case  directed  my  attention  to  the  fact,  whether  Mr.  Bennett 
and  the  other  dissentient  shareholders  were  so  cognizant.  I  find  that  the  transaction 
was  going  on  for  a  considerable  length  of  time,  as  appears  by  the  minute-books  of  the 
proceedings  of  the  directors  ;  that  a  long  series  of  negotiations  took  place  ;  that  Mr. 
Cameron  was  a  party  to  those  negotia-[355]-tions ;  and  that  the  negotiations  were 
essential  to  arrange  the  terms  upon  which  his  sanction  could  be  obtained  to  permitting 
this  transaction  to  proceed.  The  dissentients  were  cognizant  of  these  facts,  and  paid 
their  money  with  such  knowledge.  In  my  opinion  this  arrangement  cannot  confer 
any  rights  upon  persons,  who,  for  the  purpose  of  getting  out  of  the  concern,  became 
parties  to  a  transaction  in  which  a  personal  and  individual  benefit  was  to  be  obtained.  . 
by  a  trustee.  I 

This  is  not  a  new  doctrine  in  this  Court ;  and  I  have  repeatedly  acted  upon  the> 
same  principle,  as  in  The  York  and  North  Midland  Railway  Company  v.  Huchun  (IS- 
Beav.  69),  and  several  other  cases. 

I  believe  it  to  be  of  essential  importance  that  all  persons,  who  accept  the  office  of 
directors,  should  be  made  to  understand  what  their  duties  and  liabilities  are  ;  and 
especially  that  it  is  their  bounden  duty  to  do  the  best  they  can  for  the  company, 
totally  regardless  of  their  own  private  and  individual  interests  and  benefit.  If  they 
had  so  acted  in  this  case,  the  result  would  have  been  totally  dift'erent ;  but  as  it  is, 
I  am  of  opinion  that  the  Master  has  come  to  a  correct  conclusion,  and  that  this, 
motion  must  be  refused. 

1 
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V  bequest  in  favour  of  the  testator's  two  children,  then  born  (by  name),  and  the  child 
"  of  which  his  wife  was  then  enceinte : "  Held,  on  the  context,  to  include,  besides 
the  above  three,  a  fourth  child,  born  three  years  after  the  date  of  the  will. 

V  testator,  in  18.31,  devised  his  copyhold  messuages  to  trustees,  upon  trust  to  permit 
his  wife  to  occupy  one  of  them  during  the  minority  of  his  youngest  child,  and  to 
apply  the  rents  of  the  others  to  the  maintenance,  i^c,  of  his  children,  Thomas  and 
John  "and  the  children  or  child  of  which  his  wife  was  then  enceinte"  during 
minority,  making  thereout  a  provision  for  his  wife.  The  testator  then  provided 
for  the  advancement  of  his  "said  children,"  the  division  of  the  messuages  among 
them  at  twenty-one,  and  for  benefit  of  sur\'ivorship  among  them.  He  also 
bequeathed  his  personal  estate  on  the  like  trusts  in  favour  of  his  "  said  children," 
and  in  all  these  cases  he  added  the  words  "as  well  the  children  or  child  of  which 
my  wife  is  so  enceinte  as  those  already  born  ; "  but  in  several  instances  he  simply 
used  the  words,  "said  children,'  and  in  one  instance  omitted  "said."  In  184:7  the 
testator  made  a  codicil  disposing  of  freeholds  and  copyholds  acquired  since  the  date 
<jf  the  will,  on  the  same  trusts  and  confirming  the  will.  The  child  of  which  the 
wife  was  enceinte  was  afterwards  born,  and  subsequently,  in  1835,  a  fourth  child 
was  born.  Held,  first,  that  the  fourth  child  was  entitled  to  a  share,  and  secondly, 
that  the  widow  was  put  to  her  election. 

Thomas  Goodfellow,  by  his  will,  dated  6th  December  1831,  after  charging  his 

1  cal  estate  with  his  debts,  &c.,  in  aid  of  his  personal  estate,  devised  fifteen  copyhold 

iii'ssuages  to  trustees,  upon  trust  to  permit  his  wife  Elizabeth  to  occupy  the  dwelliug- 

jhouse  (one  of  the  messuages)  wherein  he   then  lived,  during  the  minority  of  "his 

lyoungest  child,"  without  paying  rent,  in  case  she  continued  his  widow  ;  and  to  apply 

~<'  much  of  the  rents  and  profits  of  the  other  messuages  as  his  trustees,  in  their  dis- 

•   L'tion,  should  think  proper  in  the  maintenance,  education  and  bringing  up  "of  his 

I'Iren,  Tlwnias  (ioodfellow  and  John  Goodfellow,  and  the  children  or  child  of  tchich  his  wife 

^  then  en-ceinte,"  during  their  respective  minority,  and  to  make  such  allowance,  out 

'■t  the  said  rents  and  profits  of  the  said   messuages,  unto  his  said  wife  as  his  said 

, trustees  or  the  survivor,  iVrc,  should  think  proper;  and  the  testator  declared  that  the 

j  provision  thereby  intended  or  authorized  to  be  allowed  for  his  said  wife  should  only 

''"^allowed  and  paid  to  her  in  the  event  of  her  continuing  his  widow.     And   the 

■   -tator  empowered  his  [357]  trustees  or  trustee,  for  the  time  being,  to  make  any 

.1  Ivancement  they  might  think  proper  in  placing  out  his  said  children  apprentices  to 

|iiofessions  or  trades,  "as  well  the  child  or  children  of  which  his  said  wife  was  so 

I'nceinte,  as  those  already  born."     And  when  "all  his  children  "  should  have  attained 

:  the  age  of  twenty-one  years,  upon  trust  that  his  said  trustees  or  trustee,  for  the  time 

'    -iig,  should  stand  possessed  of  his  said  messuages  or  dwelling-houses,  hereditaments 

.1  premises  to  and  for  the  use  and  behoof  of  all  and  every  his  said  children,  as  well 

I  the  child  or  children  of  which  his  said  wife  was  encnnte,  as  the  said  children  already 

I  born,  their  heirs  and  assigns  for  ever  as  tenants  in  common.     And   the  testator 

iiipowered  his  said  trustees  or  trustee,  for  the  time  being,  to  allow  his  said  children 

'  make  a  ili vision  amongst  themselves  of  his  said  messuages  and  premises,  if  they 

-hould  be  desirous  of  so  doing ;  l)ut  in  case  his  said  children  should  prefer  a  sale,  and 

,  an  equal  division  of  the  money  thereby  arising,  then  he  directed  his  trustees  or  trustee 

I  for  the  time  being  to  sell  the  said  messuages  and  premises,  in  manner  in  the  said  will 

I  mentioned,  an<l  divide  the  purchase-money  etjually  amongst  his  said  children,  «-•>■  well 

\  the  cliild  or  children  of  which  hi.i  said  wife  ^t'(^^■  then  prcc/nant,  as  his  saiil  childriii  already 

j  liorn  :  but  so  as  that,  in  ca.sc  his  said  wife  should  be  then  living  and  shoidd  not  have 

married  again,  so  much  of  the  said  purchase-money  as,  in  the  discretion  of  his  said 

I  trustees  or  trustee  for  the  time  being,  should  be  considered  surticicnt  to  answer  the 

annuity  to  be  paid  to  his  said  wife  during  her  life,  in  the  event  of  her  continuing  his 

widow  as  aforesaid,  shoulil  be  placed  out  at  interest  for  that  purpose. 

And  the  testator  declared  that  in  case  any  of  his  s;ud  children,  as  well  the  child 
or  children  of  which  his  [358]  said  wife  was  then  pregnant,  as  his  said  children 
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already  bom,  should  die  under  the  age  of  twenty-one  years,  or  before  they  should 
respectively  become  entitled  to  the  provision  thereby  intended  for  them  respectively, 
and  should  leave  lawful  issue,  such  issue  should  take  their  ])arent's  share,  and  which    j 
provision  should  become  vested  in  the  issue  whose  parents  or  parent  should  have  died    i 
immediately  on  their  attaining  the  age  of  twenty-one  years  ;  but  if  any  of  his  said 
children  should  die  as  aforesaid  and  leave  no  lawful  issue,  or  whose  issue  should  die 
under  age,  then  he  declared  that  the  provision  of  such  of  "  his  children  "  as  might  die    I 
under  age  without  becoming  entitled  as  aforesaid,  should  l)elong  to  the  survivors  of    j 
them  his  said  children,  and  the  issue  of  such  of  them  dying  as  aforesaid,  whose  issue 
might  live  to  attain  the  age  of  twenty-one  years  equally,  as  regarded  "his  own 
children,"  but,  as  regarded  grandchildren,  the  same  should  take  a  parent's  share 
only. 

And  the  testator  bequeathed  all  his  personal  estate  to  his  trustees,  upon  trust  to 
permit  his  wife  to  enjoy  the  household  goods  and  furniture  for  her  life  in  case  she 
should  continue  his  widow,  and,  as  soon  after  his  decease  as  convenient,  to  sell  and 
convert  his  stock  of  timber,  iV'c. ;  and  he  bequeathed  his  personal  estate  and  effects 
equally  amongst  his  children,  as  well  the  child  or  children  of  which  his  said  wife  was 
pregnant,  as  his  children  already  born,  but  to  be  applied  upon  the  trusts,  and  with 
like  benefit  of  survivorship  and  limitation  to  issue,  as  thereinbefore  declared  concern- 
ing his  real  estate  and  the  rents  and  profits  thereof.     And  the  testator  directed  that 
if  there  should  be  a  surplus  of  money  by  the  rents  and  profits  of  his  said  messuages, 
and  the  sale  of  his  stock  of  timber,  ifcc,  after  the  application  of  the  money  to  be   | 
appropriated  for  the  maintenance,  [359]  education  and  bringing  up  of  "his  children,"  [ 
and  the  allowance  to  his  said  wife,  under  the  circumstances  aforesaid,  the  same  should, 
if  a  competent  sum  for  the  purpose,  be  placed  out  at  interest  or  in  the  savings  bank  to   , 
accumulate  for  the  benefit  of  his  said  wife  and  children.     And  the  testator  appointed   | 
his  wife  guardian  of  "  his  children  "  dunng  their  minority,  if  she  continued  his  widow ;  ' 
but  if  she  married  again  he  committed  the  guardianship  to  his  trustees,  whom  he 
appointed  his  executors. 

By  a  codicil  to  his  will,  dated  6th  May  1847,  the  testator,  after  stating  that,  since 
the  making  of  his  will,  he  had  become  seised  of  freehold  and  copyhold  hereditaments, 
devised  the  same  and  all  other  hereditaments  to  which  he  might  be  entitled,  to  hi* 
trustees  upon  the  like  trusts  as  were  e.xpressed  in  his  will,  respecting  the  copyhold 
messuages  ;  and,  subject  thereto,  he  confirmed  his  will. 

The  testator's  wife  survived  him,  as  did  also  his  sons  Thomas  and  John,  named  in 
the  will,  also  a  third  son,  William,  being  the  child  with  whom  his  wife  was  enceinte  at 
the  date  of  the  will  (1831),  and  a  fourth  son,  named  James,  born  in  1835,  and  before 
the  codicil  (1847). 

Thomas  and  John  both  attained  twenty-one,  and  the  latter  died  unmarried,  and 
without  issue.  William  died  under  twenty-one,  and  unmarried  ;  and  James  was  still 
an  infant  and  unmarried. 

A  special  case  was  submitted  for  the  opinion  of  the  Court,  upon  the  construction 
of  the  will  and  codicil,  as  to  the  interests  respectively  taken  by  Thomas,  John  and 
William,  in  the  events  which  had  happened  ;  and  whether  James  took  any  and  what 
interest ;  and  [360]  whether  the  widow  was  entitled  to  dower  or  freebench  out  of 
the  testator's  estate. 

Mr.  Koupell  and  Mr.  Lewin,  for  the  Plaintiff,  Thomas  Goodfellow,  the  son.  James 
takes  nothing,  and  the  codicil  has  no  other  effect  than  to  include  in  the  gift,  for  the 
purposes  of  the  will,  the  after-acquired  property.  This  may  appear  to  be  a  great 
hardship,  as  regards  James ;  but  then  the  testator  might  have  intended  to  provide 
for  the  three  children  in  esse  at  the  date  of  the  will,  to  the  exclusion  of  after-born 
children,  and  afterwards  to  provide  for  the  after-born  children  in  some  other  way ; 
and  he  could  not  have  been  more  accurate  in  expressing  such  an  intention.  The 
codicil  was  made  sixteen  years  after  the  will,  and,  at  that  time,  James  was  twelve 
years  of  age,  and,  if  the  testator  had  intended  him  to  take  any  part  of  the  provision 
made  by  the  will,  he  would  have  added  his  name  to  the  other  names.  It  will  be  said 
that  the  Wills  Act  (1  Vict.  c.  '26,  s.  24)  applies  to  this  case,  and  brings  James  within 
the  scope  of  the  devise  ;  but  the  Wills  Act  cannot  increase  the  range  of  objects  of 
the  gift,  nor  would  it  bring  down  the  order  of  time,  so  as  to  enlarge  specific  gifts. 
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."■he  words  of  that  Act — "unless  a  contrary  intention  shall  appear" — are  important 
ords,  for  here  a  contrary  intention  is  expressed,  and  there  is  on  the  face  of  the 
iHJicil  that  which  negatives  the  presumption  of  an  intention  to  extend  the  number 
it  children  who  should  take  under  the  provision  made  by  the  will.  The  codicil 
ffers  to  the  day  on  which  the  will  was  executed,  and  to  the  purchase  by  the  testator 
if  property  since,  and  it  devises  that  property  together  with  the  property  previously 
kvised.  The  testator,  therefore,  simply  includes  in  his  will  the  after-acquired 
)roperty  ;  but  there  is  nothing  in  the  new  statute,  nor  in  the  re-[361]-publication,  by 
ho  codicil,  to  make  the  will  speak  from  the  death  of  the  testator,  or  otherwise  than 

0  comprehend  the  after-acquired  property  :  and  this  view  of  the  case  is  illustrated 
uid  supported  by  the  following  authorities: — Cole  v.  Scott  (I  Macn.  &  G.  518  ;  I  H. 
V  Tw.  477;  16  Sim.  259);  Itmvlei/  v.  Ei/tm  (2  Mer.  128);  Holmes  v.  Coghill  (7  Yes. 
I'.i'J);  and  1  Jarman  on  Wills  (p.  174).  Supposing  the  testator  had  made  a  gift  to 
lis  son  John,  who  was  living  at  the  date  of  the  will,  and  that  he  had  died,  and 
lUdther  .son  had  been  born,  who  was  also  named  John,  the  republication  of  the  will 
>v  the  codicil  could  not  operate  so  as  to  make  the  gift  a  gift  to  the  latter  John. 
i'liE  M.\STEK  OF  THE  KOLL.s.  That  would  be  passing  it  to  a  different  person  ;  but 
f  he  had  made  the  gift  to  all  the  children  now  born,  children  born  between  the  dates 
if  the  will  and  codicil  would  be  let  in  by  the  codicil.]     Yes  ;  but  that  would  not  be 

1  i,'ift  in  favour  of  'persomv  ilesiijnaf(V,  as  is  the  case  here,  but  a  gift  in  general  terms 
11  a  class.  Here,  however,  there  is  no  gift  to  a  class ;  there  are,  indeed,  two  passages 
n  the  will  of  a  more  general  nature  than  the  others,  in  one  of  which  he  gives  the 
Iwulling-house  to  his  wife  during  the  minority  of  "  his  youngest  child,"  and  in  the 

other  he  disposes  of  the  surplus,  after  providing  for  the  maintenance,  &c.,  of  "his 
!children,"  but  by  those  words  are  meant  the  youngest  of  those  who  are  to  take,  and 
iof  the  children  already  provided  for.  There  are  no  words  of  gift  to  "all  my 
Ichildren,"  but  only  to  those  three  particularly  mentioned.  The  codicil,  therefore, 
icontains  nothing  but  a  confirmation  of  the  gifts  in  the  will ;  therefore,  we  must  not 
look  beyond  the  will  ;  and,  even  supposing  the  will  to  speak  in  1847,  the  question  is, 
!"  for  whose  benefit  the  rents,  &c.,  are  to  be  applied  1 "  and  that  must  be  answered, 
"the  persons  named  in  the  will."  The  words  "of  which  [362]  my  wife  is  now 
\eneeinti:,"  mean  in  the  year  1831,  and,  therefore,  the  persons  for  whom  a  trust  is 
[expressed  are  three,  the  words  "  said  children  "  mean  those  three,  and  the  omission  of 
the  word  "  .said  "  in  the  disposition  of  the  surplus,  does  not  make  "  children  "  refer 
t'  any  but  the  three. 

.^Ir.  Follett  and  Mr.  J.  H.  Palmer,  for  the  Defendants,  the  executors  and  trustees 
111  .luhn  (ioodfellow,  took  the  same  view  of  the  case  as  the  Plaintift'.  They  referred 
1  '  1  Williams  on  Exors.  (p.  182,  4th  ed.) ;  and  cited  Cole  v.  Scott  (1  Macn.  &  Gr.  518  ; 
1  II.  <^:  Tw.  477;  IG  Sim.  259);  Attonici/-General  v.  Bun/  (1  Eq.  Ca.  Abr.  201); 
ICvssli/  V.  Clare  (1  Ambl.  397);  iMilfonl  v.  'j'eile  (17  Beav.  602);  Cresswell  v.  Cheslyn 
,(2  Eden,  123) ;  Foster  v.  Cook  (3  Bro.  C.  C.  347) ;  Goo<ltitk  v.  Meredith  (2  M.  &  G.  5) ; 
Shnrr  V.  Ilishop  (4  Bro.  C.  C.  55). 

Mr.  Little,  for  Thomas  Goodfellow,  a  grandson  of  the  testator  and  son  of  Thomas 
the  son,  in  the  same  interest  with  the  Plaintiff'. 

Mr.  K.  Palmer  and  Mr.  Ferrers,  for  James  Goodfellow.     The  after-born  son  James 

j  is  not  excluded,  even  on  the  construction  of  the  will  itself,  if  the  codicil  did  not 

exist,  and  if  there  had  been  no  republication  of  the  will  by  the  codicil.     There  are 

I  six   places  where  the   words   "child"  or   "children"  are  used  by   the  testator,   in 

jail    of    which    he    means    "child"   or    "children"   generally.     First,    he   gives    the 

[  dwelling-house  to  his  wife  during  the  minority  of  his  youngest  child  :  that  is  quite 

i  general.     And  then,  after  the  ailvaiieement  clause,  in  which  children  are  mentioned, 

I  comes  this  clause, — "  And  when  all  [363]  my  children  shall  have  attained  twenty-one," 

j  &c.     Now  if  matters  had  stood  there,  that  language  includes  the  whole  class,  and 

restrictive  words  would  be  neces.sary  to  cut  it  down  to  the  three.     Then  the  provision 

he  has  made  is,  in  case  of  any  of  them  dying  under  age,  for  the  survivors  and  the 

issue  of  those  so  dying,  and   there   the  whole  class  is  included  ;  and  he  speaks  of 

"grandchildren"  and  "  my  own  children  "  generally.     The  clause  as  to  the  surplus, 

also,  is  very  strong.     And  lastly,  he  appoints  his  wife  guardian  of  "my  children,"  so 

that  the  general  class  is  very  often  repeated.     It  is  said,  however,  to  be  cut  down  by 
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the  restrictive  words  used  in  five  or  six  cases,  the  gift  being  to  "all  my  said  children, 
as  well  the  child  or  children  of  which  my  said  wife  is  now  enceinte  as  those  already 
born."  That  however,  is  not  equivalent,  in  effect,  to  a  clause  confining  the  gift  to 
those  children  only,  and  not  including  subsequent  children.  Besides,  the  testator 
might  have  thought  the  republication  by  the  codicil  would  cause  all  to  be  included. 

Mr.  Roupell,  in  reply. 

The  Master  of  the  Rolls.  I  am  of  opinion  that  it  is  sufficiently  clear,  from 
the  will  itself,  that  the  intention  of  the  testator  was  to  include  all  his  children  as  a 
class.  I  think  the  fair  construction  of  the  whole  is  that  the  after-born  child  is 
entitled  to  a  share.  William  having  died  under  twenty-one,  his  share  goes  over,  and 
cousequently  Thomas  and  John  having  attained  twenty-one,  Thomas  and  John's 
trustees  are  entitled  to  one-third  each. 

Mr.  Roupell  and  Mr.  Dowling  contended  that  the  widow  was  not  entitled  to 
dower  or  freebench. 

Mr.  Lloyd  and  Mr.  Renshaw,  for  the  widow,  con-[364]-tended  that  she  was  so 
entitled.  Tne  circumstances  of  the  testator  using  the  word  "  my  "  with  respect  to 
the  property  disposed  of,  and  giving  an  annuity  to  the  widow,  were  quite  immaterial. 
A  power  of  leasing  at  rack  rent  evinced  an  intention  to  exclude  dower,  but  that  was 
the  only  exception  ;  a  specific  description  of  the  property  was  now  no  objection. 
They  cited  Chalmers  v.  Storil  (2  Ves.  &  B.  222);  Roberts  v.  Smith  (1  S.  &  St.  513); 
Ellis  v.  Lewis  (3  Hare,  310) ;  French  v.  Davies  (2  Ves.  jun.  572) ;  Dowson  v.  Bell 
(\  Keen,  761);  Hall  v.  Hill  (1  Dr.  &  War.  94);  Holdich  v.  Hoklich  (2  Y.  &  C.  C.  C. 
18) ;  Gibson  v.  Gibsrni  (2  Drew.  42). 

Mr.  Roupell,  in  reply,  referred  to  Miall  v.  Brain  (4  Madd.  119). 

March  27.  The  M.a.ster  of  the  Rolls  [Sir  John  Romilly].  I  reserved  my 
judgment  upon  one  point  in  this  case — whether  the  will  of  the  testator  barred  his 
widow's  right  of  freebench  in  the  copyholds.  There  is  no  question  about  the  general 
rule  on  the  subject,  but  the  difficulty  lies  in  the  application  of  it  to  each  particular 
will.  There  is  no  doubt  that  if  a  person  devises  all  his  lands,  that  means  all  he  has 
to  dispose  of,  that  is  subject  to  dower,  and  this  does  not  deprive  his  wife  of  her  right 
to  dower  or  freebench,  which  he  cannot  dispose  of :  so,  also,  when  a  life-estate  is 
given  to  the  wife,  by  the  will,  in  part  of  the  testator's  land,  she  is  not  thereby 
deprived  of  her  claim.  But,  on  the  other  hand,  the  widow  is  sometimes  put  to  her 
election  between  her  dower  and  [365]  benefits  given  to  her  by  the  will,  and  in  such 
cases  nice  distinctions  are  to  be  found  as  to  whether  the  words  used  by  the  testator 
shew  an  intention  to  dispose  of  or  deprive  her  of  her  dower.  There  have  been 
several  of  these  cases  in  Ireland;  and  in  the  case  of  Hall  v.  Hill  (1  Dr.  &  War.  119), 
where  the  widow  was  amply  provided  for  by  the  will,  and  a  leasing  power  was  given 
to  the  trustees,  which  overrode  the  whole  estate.  Lord  St.  Leonards  held  that  these 
circumstances  were  sufficient  to  indicate  an  intention  to  exclude  the  widow  from  her 
dower,  not  being  consistent  with  the  widow's  estate.  The  way  I  look  at  it  is  :  suppose 
the  interest  of  the  testator  had  been  a  tenancy  in  common,  the  will  appears  to  me  to 
indicate  an  intention  to  dispose  of  the  whole  property,  including  the  share  of  the 
other  tenant  in  common  ;  in  like  manner  the  whole  will,  in  my  opinion,  excludes  the 
intention  that  the  widow  could  be  allowed  to  keep  an  independent  share  of  the 
property.  Without,  therefore,  dissenting  from  the  cases  on  the  subject,  especially 
the  case,  before  Vice-Chancellor  Wigram,  of  Ellis  v.  Lewis,  I  am  of  opinion  that  in 
this  case  the  widow's  freebench  is  disposed  of  by  the  testator.  Judging  merely  by 
the  will  in  the  same  way  as  if  the  testator  had  been  entitled  to  one-half  of  the 
property,  I  should  have  held  that  the  co-owner  would  have  been  put  to  election,  and 
the  widow  cannot  stand  higher,  for  the  question  is  one  of  construction  of  the  will, 
and  as  to  what  the  expressions  import,  and  would  be  the  same  in  both  cases. 

In  my  opinion,  this  will  does  dispose  of  the  freebench,  and  the  widow  is  therefore 
put  to  her  election. 

Note. — See  Maichwick  v.  Cock,  3  Ves.  609;  Freenmntle  v.  Taylor,  15  Ves.  363;  1 
Jarman  on  Wills,  180-182. 
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[366]     Williams  v.  Trye.     ^rarch  6,  1854. 
[S.  C.  2  Eq.  R.  766 ;  23  L.  J.  Ch.  860 ;  18  Jur.  442 ;  2  W.  R.  314.] 

'he  Stock  Jobbing  Act  (7  Geo.  2,  c.  8)  only  applies  to  "  public  "  stocks  and  securities, 
and  not  to  railway  and  joint  stock  shares  ;  and,  therefore,  as  no  penalty  is  attached 
to  stock  jobbing  dealings  in  such  shares,  a  stockbroker  is  compellable  to  make  full 
discoveries  respecting  them. 

Vhen  a  Defendant  incurs  no  penalties,  he  cannot  resist  a  discovery  by  alleging  the 
illegality  of  the  transaction. 

On  the  23d  December  1852  the  transactions  complained  of  by  the  bill  commenced 
letween  the  Plaintiil'  and  the  Defendant,  Trye,  a  stockbroker.  On  that  day  the 
Plaintiff  was  introduced  to  Trye,  by  one  Robert  M'Callum,  Trye's  brother-in-law,  and 
t  the  Plaintitt's  request  Trye  purchased  for  him  40  shares  in  the  Khymney  Iron 
.'ompany,  purporting  to  have  done  so  on  the  Stock  E.xchange,  at  £8  per  share,  though 
|he  Plaintiff  alleged  that  the  selling  price  of  the  day  was  £7,  10s.  per  share,  and  that 
he  40  shares  were  bought  by  Trye  from  M'Callum,  as  M'Callum  told  him  some  days 
fter. 

The  bought  note  was  made  out,  charged,  for  the  commission,  stamps  and  registra- 
luii  of  the  40  shares,  the  sum  of  £324,  7s.  6d.,  payable  on  the  30th  of  the  same 
iionth,  the  then  next  settling  day,  there  being  two  settling  days  in  the  month,  the 
'I4th  and  30th,  and  shares  being  always  purchased  for  the  account  of  those  two  days, 
■ind  transferred  on  two  corresponding  days.  Accordingly,  on  the  30th,  the  money 
l.vas  paid. 

<Jn  the  29th  of  December  the  Plaintiff  applied  to  Trye,  to  purchase  for  him  some 
-'alcdonian  shares,  but  at  the  instance  of  Trye  (as  the  Plaintiff  alleged,  but  which 
Trye  denied),  he  purchased  instead  100  South-Eastern  shares,  or  Dovers,  as  they  are 
usually  called,  at  £25,  12s.  Gd.  per  share,  payable  on  the  14th  January  1853.  The 
Plaintiff  alleged  that  Trye  did  not  actually  purchase  these  shares,  but  intended  to  do 
'50  before  settling  day  [367]  (the  1 4th  January),  in  the  hope  of  a  fall  in  the  meantime, 
■0  as  to  gain  the  difference  in  the  price,  as  well  as  the  commission. 

It  is  customary  on  the  Stock  E.xchange  for  a  purchaser,  if  he  finds  it  inconvenient 
LI  ])ay  the  amount  of  his  purchase  on  settling  day,  to  be  allowed  to  carry  the  trans- 
action over  to  the  next  settling  day,  by  paying  the  difference  between  market  price 
:ind  the  price  at  which  his  shares  were  bought,  and  one-eighth  per  cent,  commission. 
jOn  the  14th  January  1853,  and  several  times  after,  the  Plaintiff  availed  himself  of 
this  privilege  as  to  the  100  Dovers,  and  Trye,  by  his  desire,  carried  over  the  shares, 
(debiting  him  with  the  difference  and  the  commission,  to  secure  which  the  Plaintiff 
jileposited  the  Khymney  shares  with  Trye. 

I  On  the  30th  May  1853  the  Plaintiff  wrote  to  Trye,  to  buy  for  him  30  Chester  and 
iHolj'head  shares,  which  he  accordingly  purported  to  do  at  £24,  3s.  8d.  per  share ; 
but  the  Plaintiff  alleged  that  there  was  never  any  actual  purchase,  nor  any  actual 
icarrying  over  of  these  shares,  and,  in  fact,  that  the  whole  transactions  were  fictitious. 
These  speculations  were  not  attended  with  a  happy  result  as  regarded  the  Plaintiff, 
^^  lii>  was  brought  in  a  debtor  to  Trye,  on  the  general  account  between  them. 

The  Plaintiff  was  not  at  the  time  aware  (as  he  alleged)  of  the  transactions  being 
lliclitious,  but  having  discovered  it,  he  filed  his  bill  for  an  account  of  them,  and  a 
jdiscovery  as  to  their  truth  and  reality.  The  interrogatories  to  the  bill  required  Trye, 
•  if  as  he  alleged  the  shares  were  actually  bought  by  him  on  the  Stock  E.xchange,  to  set 
lout  where,  and  on  what  day  and  time,  they  were  so  purchased,  and  the  name  or 
i  names  [368]  of  the  vendor  or  vendors,  and  what  price  was  paid  for  the  same,  and  to 
;set  out,  in  the  words  and  Kgures  thereof,  all  the  entries  contained  in  the  books  relating 
tor  referring  to  the  purchases  of  the  shares,  and  the  carryings  over. 

The  answer  stated  that  he  did  purchase  from  a  dealer  on  the  Stock  Exchange,  and 
igave  the  entries  down  to  the  14th  of  January  1853,  but  refused  to  give  any  answer 
to  the  interrogatories  respecting  the  Chesters  and  Dovers,  on  the  ground  that  such 
discovery  would  subject  him  to  penalties  under  the  7  Geo.  2,  c.  8  (Stock  Jobbing  Act), 
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and  the  8  &  9  Vict.  c.  109,  s.  18.     The  Plaintiff  took  exceptions  to  the  answer,  which 
now  came  on  to  be  argued. 

Mr.  Koupell  and  Mr.  Renshaw,  in  support  of  the  exceptions.  The  first  statute 
referred  to  only  applies  to  time  bargains  in  the  public  stocks  or  funds  of  this  country, 
and  not  to  shares  of  any  ordinary  joint  stock  company  ;  Paxton  v.  Doufflas  (16  Ves. 
239) ;  Henilerson  v.  Bise  (3  Stark,  158) ;  JFelU  v.  roitcr  (2  Bing.  (N.  S.)  722) ;  OaMey 
V.  lUghy  {Ibid.  732).  By  the  2d  section  of  the  7  Geo.  2,  c.  8,  persons  sued  are  com- 
pellable to  answer  upon  oath  ;  besides,  the  relation  between  the  parties  precludes  the 
objection,  and  takes  the  case  out  of  the  rule;  Gi-een  v.  IFeaver  (1  Sim.  404) ;  Ex -parte 
Dyster  (1  Mer.  155;  2  Rose,  349);  for,  if  a  discovery  be  not  given  in  a  case  of 
principal  and  agent,  no  dealings  between  principal  and  agent  can  safely  take  place,  if 
either  party  can  refuse  all  explanation  and  discovery.  Many  of  the  interrogatories 
even  are  not  covered  by  this  general  refusal.  The  parties  have  contracted  themselves 
out  of  the  benefit  of  the  protection  usually  afforded  by  the  Courts  in  cases  of  penalties. 

[369]  Mr.  R.  Palmer  and  Mr.  Baggallay,  for  Mr.  Trye.  The  cases  cited  by  the 
other  side  are  cases  of  foreign  stocks ;  but  the  present  comes  within  the  Stock 
Jobbing  Act,  which  applies  both  to  public  stock  and  joint  stock  in  England,  and, 
therefore,  includes  shares  in  railway  and  joint  stock  companies.  If  so,  the  answer  of 
the  Defendant  may  render  him  liable  to  penalties,  and  he  cannot,  therefore,  be  com- 
pelled to  furnish  information  to  criminate  himself,  and  fix  him  with  the  penalties. 
The  question  here  is,  whether  the  Defendant  has  shewn  to  the  Court  sufficient 
circumstances  to  entitle  him  to  credit,  when,  as  a  reason  for  declining  to  answer  the 
questions  put  to  him  by  this  bill,  he  states  upon  oath,  that  answering  them  will  tend 
to  bring  him  into  peril  in  regard  to  the  offences  created  by  a  certain  Act  of  Parlia- 
ment;  Short  V.  Merder  (3  Macn.  &  G.  214) ;  this  answer  has  been  framed  from  that 
case.  Omniuiii  has  been  held  to  be  within  the  Act;  Brmvn  v.  Tiirnrr  (2  Esp.  631  ;  7 
Term  R.  630).  Railway  shares  have  been  held  to  be  within  the  Act  against  Gaming 
and  Wagers  (8  &  9  Vict.  g.  109,  s.  18) ;  Gri-.eumd  v.  Blanr  (11  C.  B.  526).  Secondly, 
you  may  refuse  to  answer  part  of  a  bill  by  shewing  it  is  demurrable.  (38th  Order  of 
Aug.  26,  1841,  Ordines  Can.  175).  Thirdly,  if  the  transactions  are  illegal,  no  relief 
can  be  had  here  ;  but  if  they  are  legal,  the  remedy  is  at  law. 

The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  I  think  the  Defendant  must 
answer.  The  first  question  is,  whether  these  shares  are  included  in  the  Stock  Jobbing 
Act,  which  specifies  "public  or  joint  stock,  or  other  public  securities?"  I  think  that 
the  word  "  public  "  governs  the  whole  clause,  and  that  if  such  words  had  been  used 
in  a  will,  giving  power  to  trustees  to  lay  out  the  trust  monies  on  such  securities, 
[370]  the  Court  would  not  hold  it  proper  to  make  an  investment  in  railway  and 
common  joint  stock  shares.  The  companies  being  incorporated  by  a  public  Act  does 
not  affect  the  question,  because,  the  reason  for  declaring  an  Act  to  be  a  "  public  Act, 
is  merely  for  the  convenience  of  giving  it  in  evidence,  in  order  that  the  Courts  may 
be  bound  to  notice  it  without  being  specially  pleaded.  In  my  opinion,  the  statute  of 
the  7  Geo.  2,  intended  those  stocks  and  securities  only  which  are  ordinarily  considered 
public  stocks  and  securities,  and  the  payment  of  the  dividends  or  capital  of  which  is 
guaranteed  by  Government.  In  the  absence  of  any  authority,  none  having  been 
cited,  I  think  that  it  does  not  apply  to  stocks  and  securities  of  a  different  nature.  If 
I  am  right  in  this  view  of  the  case,  the  Defendant  would  incur  no  penalty  by  dealing 
with  these  railway  and  iron  company  shares  in  the  manner  suggested. 

But,  if  the  Defendant  be  not  liable  to  any  penalties,  it  is  nevertheless  said  "  that 
these  transactions  must  be  either  legal  or  illegal ;  that  if  they  be  illegal,  the  Plaintiff 
can  have  no  relief  in  this  Court ;  and  that,  if  legal,  then  that  his  remedy  is  at  law. 
But  there  are  cases  in  which  the  Court  has  compelled  an  account  of  money  which  has 
arisen  from  transactions  not  in  themselves  legal,  as  in  the  case  of  smuggling  to  which 
I  alluded.  Again,  how  can  I  determine  whether  the  transaction  was  legal  or  not, 
until  I  know  what  the  facts  are  ;  and  if  the  answer  will  not  subject  the  Defendant  to 
penalties,  he  must  aflbrd  the  information  necessary  to  enable  the  Court  to  judge 
whether  it  is  illegal  or  not,  and  whether  the  course  of  dealing  was  of  such  a  nature, 
that  the  Court  will  or  will  not  give  relief.  The  Defendant  not  being  subject  to 
forfeiture  or  penalties,  he  is,  in  my  opinion,  bound  to  answer. 

It  is  then  said  that  the  Plaintiffs  remedy  is  in  a  [371]  Court  of  law ;  but,  in  the 
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rst  place,  that  does  not  oust  the  jurisdiction  of  this  Court ;  and  Sir  John  Leach  laid 
D  down  distinctly,  in  Mackenzie  v.  Johnston  (4  Madd.  373),  that  a  bill  for  an  account 
i^ill  always  lie  by  a  principal  against  his  agent.  Besides,  the  transactions  here  com- 
ilained  of  may  be  .such,  that  although  no  action  at  law  might  lie,  still,  assuming  the 
negations  of  the  PlaintiflF  to  be  true,  they  might  be  such  as  to  entitle  the  Plaintiff  to 
quitable  relief.  Thus,  if  a  man  employs  an  agent  who,  in  the  course  of  his  employ- 
aent,  gains  a  personal  advantage  which  is  not  included  in  the  contract  between  them, 
his  Court  would  order  its  repayment,  although  no  action  at  law  would  lie.  I  acted 
n  this  principle  in  Bentley  v.  Craven  (ante,  p.  75),  where  I  made  a  partner  refund  to 
lis  co-partners  the  profits  of  sugar  which  he,  as  agent,  had  made  by  the  purchase  of 
ugar,  from  himself,  for  the  firm,  although  he  had  only  charged  the  price  of  the  day. 
considered  that  as  he  had  obtained  a  profit,  his  co-partners  were  entitled  to  have  the 
lenefit  of  it.  In  The  York  and  North- Midland  llailway  Companij  v.  Hudson  (unreported), 
acted  on  the  same  principle.  The  present  case  is  one  of  principal  and  agent ;  if, 
ipon  the  allegations  of  the  bill,  some  of  the  questions  which  the  Defendant  declines 
o  answer  were  answered  in  the  affirmative,  a  case  would  be  established  of  the  same 
lescription  as  those  to  which  I  have  last  referred. 

Taking  this  view  of  the  case,  and  that  no  penalty  is  incurred,  I  am  of  opinion  that 
vhether  the  tran.saction  in  this  case  be  legal  or  illegal,  the  Defendant  is  bound  to 
iiswer  these  questions. 

Mr.  Koupell  afterwards  referred  to  Hewitt  v.  Price  (4  Man.  &  Gr.  355). 

Note.— See  3  Chitty's  Statutes,  1364  (2d  edit.). 

[372]     Reeves  r.  Baker.     March  22,  23,  27,  1854. 

[S.  C.  2  Eq.  K.  476  ;  23  L.  J.  Ch.  599 ;  18  Jur.  588 ;  2  W.  R.  354.     See  Lamb  v. 
h'niiies,  1870,  L.  K.  10  Eq.  271.     Cf.  Comiskey  v.  Boiming-Hanhury  [1905],  A.  C.  84.] 

V  testator  gave  all  the  residue  of  his  property  to  his  wife,  "  her  heirs  and  assigns,  for 
ever,  being  fully  satisfied  that  she  would  dispose  of  it,  by  will  or  otherwise,  in  a 
fair  and  equitable  manner,  to  their  united  relatives,  bearing  in  mind  that  his  rela- 
tives were  generally  in  better  circumstances  than  hers."  Held,  that  no  precatory 
trust  was  created. 

V  testator  gave  the  residue  of  his  property,  whether  freehold  or  personal,  and  where- 
soever situate,  to  A.  B.     Held,  that  copyholds  passed. 

The  will  of  John  Reeves,  dated  27th  September  1841,  contained  these  words: — 
j'  First,  I  direct  my  executrix,  hereinafter  appointed,  to  pay  all  my  just  debts,  funeral 
|ind  testamentary  expenses  ;  that  being  done,  all  the  rest,  residue  and  remainder  of  my 
]i>rojierly,  whether  freehold  or  personal  estate,  and  wheresoerer  situate,  I  give  and  devise  to 
•my  beloved  wife,  Mary  Iiee\-es,  her  heirs  and  assigns,  for  ever,  being  fully  satisfied  that, 
iif  it  please  (iod  to  take  me  first,  she  idll  dispose  of  the  same,  by  will  or  otherwise,  in  a 
ifair  and  e(iuitable  manner,  to  our  united  relatives,  bearing  in  mind  that  my  relatives  are 
igenerally  in  better  worldly  circumstances  than  hers  are."  The  testator  appointed  his 
wife  his  sole  executrix. 

The  testator  died  in  April  1846,  being  entitled  to  certain  copyholds  as  well  as 
Jruihold  and  personal  estate. 

Mary  Ueeves,  by  her  will,  dated  the  12th  of  August  1846,  after  reciting  her 
'.hu.sl)and's  will,  proceeded — "  In  compliance  with,  and  in  execution  of  the  above- 
Imentioued  declaration  of  niv  said  late  husband,  I  give,  bequeath  and  dispose  of,  to  the 
ifamily  of  my  said  late  husband,  the  following  beciucsts  and  legacies,  which  constitute 
ja  very  material  part  of  the  real  and  peisonal  property  so  o;iven  and  beiiueathed  to  me 
|l)y  my  said  late  husband  in  and  by  his  hereinbefoie-reciteu  will,  that  is  to  say  ''  [here 
jfoUowed  the  several  devises  and  be<iuesis  to  her  husband's  relatives].  The  testatrix 
[373]  then  proceeded —  I  give,  devise  and  becjueath,  unto  my  own  family,  the  other 
uid  remaining  part  of  the  real  and  personal  estate  so  given  and  devised  to  me  by  my 
said  late  husband,  and  also  such  other  property  which  constitutes  my  separate  estate, 
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and  of  which  I  am  possessed  or  otherwise  entitled  to  independent  of  my  said  lato 
husband,  that  is  to  say  "  [then  followed  sundry  gifts  to  persons  of  her  own  family, 
and  a  gift  to  the  widow  of  a  deceased  brother,  who  was  a  stranger  in  blood  both  to  the 
testatrix  and  testator].  With  the  above  exception,  all  the  persons  who  took  benefits 
under  Mrs.  Reeve's  will  were  relatives  either  of  herself  or  her  husband.  They  were 
not  all,  however,  next  of  kin,  according  to  the  Statutes  of  Distribution,  of  her  or  her 
husband,  either  at  their  respective  deaths,  or  upon  the  death  of  both  ;  and  though  a 
l)rother  of  the  testatrix,  who  was  one  of  her  next  of  kin,  took  nothing  under  her  will; 
yet  all  the  other  next  of  kin  of  herself  and  husband  were  included. 

The  testatrix  had  no  copyholds  at  her  decease,  except  those  of  which  her  husband 
died  seised. 

The  testatrix  made  two  codicils  to  her  will,  dated  respectively  the  TJth  and  22(1 
of  August  1846,  and  she  died  in  September  following. 

There  were  some  doubts  as  to  whether  the  testatrix  was  absolutely  entitled  to  the 
property  disposed  of  by  her  husband's  will,  or  whether  a  trust,  or  power  of  appoint- 
ment only,  was  therel)y  created,  and  if  so,  whether  the  testatrix  had,  hy  her  will, 
duly  exercised  it,  and  also  whether  the  copyholds  passed  under  the  words  in  the 
testator's  will.  A  suit  was  instituted  by  Henry  Reeves,  a  brother,  and  the  heir  at  law 
and  customary  heir  of  the  testator,  and  one  of  his  next  of  kin,  to  es-[374]-tal)lish  and 
carry  out  the  trusts  of  both  wills,  and  to  ascertain  the  rights  of  the  parties.  It  was 
the  Plaintiff's  interest  to  support  the  testatrix's  will,  rather  than  to  take  against  it. 

Mr.  Follett  and  Mr.  \\ .  W.  Cooper,  for  the  Plaintiff'.  The  questions  are,  first, 
whether  any  precatory  trust,  or  power  of  appointment,  has  been  created  by  the  will 
of  John  Reeves?  and  if  so,  secondly,  whether  it  has  been  duly  exercised  by  the 
widow,  that  is,  whether  an  appointment  made  by  her  to  persons,  not  being  next  of 
kin,  according  to  the  Statutes  of  Distribution,  of  herself  or  her  husband,  is  void  '  On 
the  first  question,  it  is  submitted  that  the  gift  to  Mrs.  Reeves,  under  her  husband's 
will,  is  absolute,  or  such  as  gives  her  a  power  with  a  discretion  to  do  everything 
she  has  done.  There  are  three  requisites,  in  order  to  make  a  precatory  trust  obli- 
gatory. The  trusts  must  be  positive,  and  the  objects  and  the  subject  cei-tain  ;  Knighi 
V.  BougJiton  (11  CI.  &  F.  513),  affirming  Knujht  v.  Knight  (.3  Beav.  U8) ;  Sah-  v.  Moort 
(1  Sim".  53i);  Hadand  v.  Trigg  (1  Bro.  C.  C.  142) ;  Meredith  v.  Ueneage  (1  Sim.  542; 
10  Price,  265);  Burdswdl  v.  Banhiivll  (9  Sim.  319).  The  words  "  fully  .satisfied" 
have  never  received  any  judicial  interpretation  ;  they  are  so  indefinite,  and  there  is 
so  much  doubt,  also,  as  to  the  term  "  relatives,"  and  who  they  are  and  when  they  are 
to  be  ascertained,  as  to  make  it  impossible  for  the  Court  to  decide  as  to  their  effect, 
or  put  any  positive  construction  upon  them.  The  Court  will  not  carry  the  principle 
a  step  further  than  it  has  been  carried  by  the  decided  cases  ;  Green  v.  Mursden  (1  l)rew. 
646) ;  and  will,  therefore,  in  this  case,  hold,  that  no  trust  has  been  created  by  the 
testator,  and  that  the  gift  to  the  widow  is  absolute. 

[375]  But  supposing  a  trust  to  have  been  created,  the  subject  or  property  is,  it 
must  be  admitted,  sufficiently  certain  ;  and  the  next  question  is,  who  are  the  objects 
of  it?  Now,  priiiiA  Jacic,  the  term  "  relatives,"  according  to  the  authorities,  is  equiva- 
lent to  the  next  of  kin  within  the  Statutes  of  Distribution,  and  excludes  all  who  do 
not  come  within  them.  That  is  undoubtedly  the  general  rule  ;  but  there  are  qualifi- 
cations of  it,  and  the  Court  will,  if  it  can,  seize  upon  any  circumstances  which  may 
enable  it  to  extend  its  range.  The  expression  here  made  use  of  is  "  our  united 
relatives,"  and  that  expression  would  seem  to  point  to  persons,  who  might  not  be 
next  of  kin  of  either,  in  the  proper  sense  of  the  term,  that  is,  next  of  kin  at  his 
death,  for  some  of  them  might  be  dead  at  the  period  of  distribution,  but  it  means 
persons  connected  generally  with  either  by  the  ties  of  consanguinity.  There  is  only 
one  gift,  which  is  not  made  to  some  person  related,  in  the  latter  and  more  general 
sense,  to  the  testator  or  testatrix  ;  and,  moreover,  with  one  exception,  all  the  next 
of  kin  of  both  are  included.  The  testatrix,  therefore,  has  properly  exerci.sed  the  trust 
or  power,  if  such  it  be ;  Hardinq  v.  Glyn  (1  Atk.  469  ;  2  Leading  Cas.  in  Eq.  685) ; 
Civil  V.  Fdch  (1  Ch.  Cas.  309) ;  1  Sugd.  on  Pow.  (p.  564);  2  Sugd.  on  Pow.  (p.  262- 
264  (6th  ed.). 

A  third  question  arises  upon  the  testator's  will,  as  to  whether  the  copyholds,  of 
which  the  testator  was  seised,  passed  under  the  will.     On  behalf  of  the  heir  at  law 


BEAV.  376.  REEVES    V.    BAKER  149 

id  customary  heir,  it  is  submitted  they  did  not,  but  that  they  descended  to  the 
.'if,  because  the  words,  "  freehold  and  personal  estate,"  are  expressly  used  in  describ- 
g  the  property  disposed  of  by  the  will.  The  ordinary  cases  bearing  upon  this 
lestion  are  all  excluded,  and  have  no  application  to  the  [376]  present  case,  because 
ere  there  is  no  general  devise,  but  the  gift  is  one  mereh'  of  "  freehold  and  personal 
itatc ; "  consequently  the  copvholds  do  not  pass  ;  Day  v.  Trig  (1  P.  W.  286) ;  If'ilson 

E,lm  (11  Beav.  237) ;  Dml  v.  Dod  (1  Ambl.  275) ;  Hadevood  v.  Pope  (3  P.  W.  322) ; 
((dl  v.  Fidin-  (1  Colly.  47) ;  7  Will.  4  &  1  Vict.  c.  26,  s.  26. 

Mr.  II.  Palmer  and  Mr.  Kudall,  for  Mi.ss  Betsy  Baker,  a  sister  of  Mrs.  Keeves, 
DC  of  her  next  of  kin,  and  her  sole  executrix,  contended  that  Mrs.  Keeves  took  an 
I'jiilute  interest,  and  not  a  trust,  the  subject  only,  but  not  the  objects,  of  the  gift 
L'iiig  certain  ;  Malim  v.  Keighlei/  (2  Ves.  jun.  323 and  529) ;  Biir/r/s  v.  I'enni/  (3  Macn. 

(ior.  546);  Blacket  v.  Lamb  (14  Beav.  482);  JViUiams  v.  Wiiliams  (1  S'im'.  (N.  S.) 
"iN) ;  JFIiilf  V.  Biiggs  (2  Phill.  583,  reversing  15  Sim.  33) ;  Benson  v.  Jlliittam  (5  Sim. 
L') :  Huslcissm  v.  Bridge  (20  L.  J.  (N.  S.)  Ch.  209);  Cmvman  v.  Harrison  (10  Hare,  234) ; 
"hnston  V.  Rmvlands  (2  De  (4.  tV;  Sm.  356) ;  Crutvi/s  v.  (Jolman{d  Ves.  319).  They  also 
intended  that  the  words  " freehold  and  personal  estate"  were  parenthetical,  and 
iriely  inserted  e.r  abiin/lanti  cauteld  ;  and  that  the  old  cases  had  reference  to  the  law 
linr  to  Preston's  Act,  rendering  a  surrender  to  the  use  of  a  will  neces.sarv  to 
nalije  a  party  to  devise  copyholds.  They  insisted  that  the  copyholds  therefore 
i<sed  under  the  general  devise  of  property  "wherever  situate;"  Roe  d.  Hellinf/ v. 
nid.  (2  Bos.  iV.  P.  (N.  R.)  214)  ;  Doe  d.  Bunny  v.  liont  (7  Taunt.  79) ;  FuUertoii  v. 
[a,fin  (22  L.  J.  (N.  S.)  Ch.  893) ;  1  Jarm.  on  Wills  (p.  662).  They  referred  also  to 
■  >i'«lfrllow  V.  Goodfellow  {ante,  p.  355). 

Mr.  Jervis,  Mr.  H.   Wright,   Mr.  Druce,   Mr.  I)ews-[377]-nap,  Mr.  Koupell,  Mr. 

il. .  Mr.  G.  M.  (iiffard,  Mr.  Bovill,  Mr.  Shebbeare,  Mr.  H.  F.  Shebbeare,  Mr.  Thomas 
iiCevens,  Mr.  Hallett,  and  Mr.  F.  P.  Morris,  for  different  parties  interested.  The  follow- 
ing cases  were  cited  : — Forbes  v.  Ball  (3  Mer.  437) :  IJ'inrh  v.  Brutkm  (14  Sim.  379)  ; 
^I'liil  V.  Lijnam  (4  Kuss.  292)  ;  Massey  v.  Sherman  (Ambl.  520) ;  Burrell  v.  Burrell  {Ibid. 

I'll.!). 

Mr.  Lloyd  and  Mr.  Kogers,  for  the  heir  at  law  and  one  of  the  next  of  kin  of  the 

[estatiix.     The  words  of  gift  in  the  will  constitute  a  precatory  trust,  obligatory  on 

;he  widow,  with  a  power  of  appointment,  not  of  selection  but  of  distribution,  among 

!he  objects  of  it.     Both  the  property  and  the  objects  are  certain  ;  Malim  v.  Keif/hlei/ 

'■2  Ves.  jun.  333)  ;  Fierson  v.  Garnet  (2  Bro.  C.  C.  226) ;  Brmvn  v.  Hie/qs  (18  Ves.  192; 

;  /./.  561  ;  5  /,/.  495;  4  Id.  708);  Car//  v.  Car//  (2  Sch.  &  L.189J;  and  the  words 

'  fully  satisfied,"  is  quite  as  strong  as  those  to  be  found  in  the  cases  in  which  the 

,'ifl  has  been  held  to  constitute  a  trust.     The  property  is  certain,  as  is  also  the  mode 

II   which  the  disposition  of  it  is  to  be  made ;   but  it  is  said  that  the   objects  are 

uicertain,  that  the  class  of  relations  is  ambulatory,  and  that  the  words  "in  a  fair  and 

:'quitable  manner,"  add  to  the  uncertainty  :  but  the  class  of  relations  is  not  therefore 

imrrtain,  because  it  is  ambulatory,  for  the  law,  by  which  the  term  "relations"  is 

L.iignized,  will  ascertain  the  class  at  the  proper  time;  and  the  words,  "in  a  fair  and 

ijquitable  manner,"  do  not  aflect  the  objects  of  the  gift,  or  render  them  uncertain, 

|!or  they  refer  merely  to  the  mode  of  giving,  the  amounts  being  left  to  the  widow's 

idiscretion.     The  modern  cases  do  not  limit  the  application  of  the  earlier  cases,  the 

^principle  of  which  is,  that  where  a  testator,  having  power  to  impose  an  absolute 

I'trust,  [378]  gives  to  one  party  the  right  of  deciding  what  shall  be  appropriated  to 

ithe  other  objects  of   his  bounty,  the  expression  of   his  desire,   that  the  propertv 

ishould  go  to  them,  creates  a  precatory  trust ;  Pierson  v.  Garnet  (2  Bro.  C.  C.  226). 

iThe  trust  or  power  of  appointment  having  been   thus  created  and   vested  in   the 

'widow,  its  objects  are  the  "  relatives  "  of  the  testator  and  of  the  donee  of  the  power  ; 

jthat  is,  their  next  of  kin  according  to  the  statute ;  Green  v.  Howard  (1  Bro.  C.  C.  31) ; 

\Cruic//s  v.  Colman  (9  Ves.  319);  Gibson  v.  Kinren  (1   Vern.  66);  Pope  v.   JJliitcombe 

'(3  Mer.  689)  :  _an(l  it  can  only  be  properly  exercised  in  favour  of  some  of  those  two  classes. 

jThe  power  so  given  was  a  mere  power  of  distribution  among  the  specified  classes  of 

."relatives,"  in  the  legal  acceptation  of  the  term,  and  not  of  selection  from  relatives 

•generally  of  any  degree  ;  and  so  far  as  the  power  was  exercised  in  favour  of  any  not 

being  the  next  of  kin  either  of  the  testator  or  his  widow,  or  in  case  of  its  not  being 
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exercised  at  all,  the  property  will  hccome  divisible  among  the  next  of  kin  of  both 
equally. 

Mr.  W.  H.  Terrell,  for  a  party  in  the  same  interest,  contended  that  there  was  no 
more  ambiguity  in  the  word  "relatives"  that  in  the  term  "heirs,"  and  that  it  must 
be  construed  next  of  kin  according  to  the  statute  ;  Tijfin  v.  Lmujiiian  (15  Beav.  275); 
Corjumition  of  Gloucester  v.  Odiorn  (1  H.  L.  Cas.  272) ;  2  Sugd.  on  Pow.  (pp.  262-264). 

The  Ma.ster  of  the  Rolls  [.Sir  John  Eomilly].  I  am  of  opinion  that  the 
words  used  by  the  testator  in  this  clause  of  the  will  create  no  trust.  It  is  very 
[379]  difhcult  to  reconcile  all  the  authorities  on  this  subject ;  and,  in  this  instance,  it 
cannot  be  disputed  that  the  current  of  authorities  has,  of  late  years,  changed,  and 
that  those  of  the  last  twenty  years  cannot  be  easily  reconciled  with  those  of  the  last 
century  ;  but  if  there  were  any  doubt  upon  that  subject,  it  would  be  my  duty  to 
follow  the  recent  authorities. 

The  principle  established  with  respect  to  all  these  cases  is,  that  there  must  be 
sufficient  words  to  create  a  trust,  and  that  the  subject  of  the  trust,  and  the  objects  to 
take  under  it,  must  be  ascertained  and  certain.  Those  are  the  three  requisites  necessary 
to  create  a  trust ;  but  wherever  they  are  found,  there  the  Court  will  enforce  the 
performance  of  the  trust.  The  principle  itself  is  stated  or  assumed  in  all  the  cases ; 
but  the  difficulty  lies  in  the  application  of  it  where  there  are  new  words  and  facts. 
The  way  it  is  put  by  Lord  Alvanley,  in  MaUin  v.  Kcir/hlei/,  the  judgment  in  which  case  is 
strongly  approved  of  by  the  House  of  Lords  in  the  case  of  Knujht  v.  Bou(/lil(m,  recognizes 
these  three  requisites,  and  it  puts  forward  a  fourth,  viz.,  the  manner  in  which  the  trust 
is  to  be  performed,  which,  as  it  appears  to  me,  is  something  belonging  partly  to  the 
uncertainty  of  the  subject,  and  partly  to  the  uncertainty  of  the  objects  of  the  trust, 
and  may  be  reduced  either  to  the  one  or  the  other  of  them.  It  is,  upon  the  ground 
of  this  fourth  requisite,  pointed  out  by  Lord  Alvanley,  that  I  think  that  no  trust  was 
created  on  the  present  occasion.  The  subject  of  the  trust  may  be  said  to  be  certain, 
because  it  is  the  property  given  to  the  wife  ;  but  the  objects  are  uncertain,  and  the 
course  or  manner  in  which  they  are  to  take  is  left  in  the  most  perfect  state  of  obscurity. 
But  it  is  said  that  the  objects  of  the  trust  are  certain,  to  this  extent  at  least,  that  the 
property  is  to  be  given  to  "  relatives ; "  and  that  where  the  objects  are  [380]  certain 
and  the  person  who  is  to  make  the  distribution  among  them  does  not  think  proper  to 
do  so,  this  Court  construes  the  term  "  relatives  "  as  meaning  next  of  kin. 

It  is  undoubtedly  true  that,  where  the  testator  gives  a  discretion  to  a  trustee  or  to 
the  donee  of  a  power,  to  divide  amongst  certain  objects  as  he  shall  think  fit,  if  the  trustee 
or  donee  does  not  perform  the  trust  or  execute  the  power,  the  Court,  in  carr^'ing  out  the 
object  of  the  testator,  will  exercise  no  discretion  whatever,  but  will  divide  the  property 
equally  amongst  all  the  objects  of  the  trust.  There  is  no  doubt,  also,  that  a  large 
discretion  is,  in  this  case,  given  to  the  testator's  wife ;  but,  if  it  is  a  trust  at  all,  it  is 
clearly  a  trust  to  give  more  to  one  set  of  relatives  than  to  the  others.  [His  Honor 
read  the  clause.]  Therefore,  that  is  as  much  a  trust  to  give  more  to  her  relatives  than 
to  his,  as  it  is  a  trust  at  all.  The  observation,  therefore,  which  arises  upon  the  will  is 
this :  it  is  obvious,  that  by  placing  the  property  at  her  disposal  in  this  manner,  he 
intended  to  leave  the  whole  disposition  to  her,  to  do  as  she  thought  fit — that  she  might 
give  it  away  during  life,  or  after  her  death,  just  as  it  should  please  her  ;  only  he  thought 
it  would  be  well  for  her  to  bear  in  mind  that  his  relatives  were  generally  in  better 
worldly  circumstances  than  hers  were.  The  meaning  of  the  words,  in  fact,  is,  that 
the  whole  was  left  to  her  entire  discretion,  to  deal  with  as  she  thought  fit.  Construing 
these  words  so  as  to  turn  them  into  a  positive  and  direct  trust,  would  not  advance  the 
case  a  step,  for  it  would  be  impossible  for  the  Court  to  execute  the  trust,  because  the, 
expression  of  it  is  infinitely  too  vague  to  indicate  what  the  testator  meant.  This 
case  is  extremely  analogous  to  other  cases  which  have  been  referred  to,  and  which 
have  followed  the  principle  laid  down  by  Lord  Alvanley,  that  a  trust  did  not  exist  in 
a  case  before  him  [381]  in  which  precjitory  words  had  been  used,  not  a  whit  more 
uncertain  than  in  the  present  case.  In  the  case  of  Banlswell  v.  Banlswell  (9  Simons, 
319),  the  words  were — "well  knowing  that  he  will  discharge  the  trusts  I  repose  iu 
him,  by  remembering  my  sons  and  daughters ; "  and  yet  the  only  ground  upon  which 
the  Court  could,  in  that  case,  have  held  that  no  trust  was  created,  was,  that  it  was 
impossible  to  say  what  the  testator  meant  by  the  word  "  remember."     The  devisee 
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light  have  given  them  any  portions  he  pleased  ;  it  was  left  entirely  to  the  discretion 
f  the  devisee,  and  this  Court  could  not  exercise  it.  So  in  the  case  of  IFinch  v.  Brutton  (14 
limons,  379),  the  words  were — "1  earnestly  conjure  her  to  proceed  forthwith  to  make 
'  mple  provision  ;  "  and  there,  for  the  same  reason,  the  Court  held  that  no  trust  existed, 
^his  case  appears  to  me  to  rest  exactly  on  the  same  ground — "  being  fully  satisfied  that 
he  will  dispose  of  it  in  a  fair  and  equitable  manner  to  our  united  relatives."  The 
.hole  of  the  clause  is  far  too  obscure  to  enable  the  Court  to  treat  it  as  if  a  trust  were 
learly  intended.  My  opinion  is,  that  the  property  was  given  to  the  wife  to  do  with 
L  as  she  pleased,  and  consequently  no  trust  arises  which  this  Court  can  execute. 

Upon  the  question  as  to  whether  the  copyholds  passed  under  the  will,  I  wish  to 
lear  a  reply. 

Mr.  Follett,  in  reply,  contended  that  the  testator  had  himself  clearly  explained  the 
ense  in  which  he  used  the  words,  "  all  the  rest,  residue  and  remainder  of  my  property," 
ly  adding  the  words  "freehold  or  personal,"  thus  confining  the  generality  of  the 
(receding  words.  He  referred  to  Doc  d.  Bunny  v.  Hmit  (7  Taunt.  79  ;  2  Maish.  397), 
nd  Hoi-  d.  HeUing  v.  Ycud  (2  Bos.  &:  P.  (N.  K.)  214),  as  cases  exactly  in  point. 
[382]  The  M.\ster  of  the  Roll.s  reserved  judgment. 

March  27.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  1  am  of  opinion  that 
he  copyholds  passed  under  the  devise  contained  in  the  will.  If  1  were  to  follow  the 
;ases  which  have  been  cited  on  the  siibject,  1  should  undoubtedly  hold  that  the  eopy- 
Nolds  did  not  pass  ;  but  I  concur  in  the  observation  that  these  cases  form  no  precedent, 
'.nless  the  words  are  precisely  the  same.  Here  the  words  of  the  clause  are  : — [His 
'ionor  read  it].  The  rest  of  the  will  satisfies  me  that  the  testator  meant  to  use  the 
vord  "  freehold  "  as  synonymous  with  "real,"  and  intended  to  pass  the  whole  of  his 
jropert}',  both  freehold  and  copyhold,  but  that  he  imperfectly  enumerated  the  various 
:^pecies  of  property  which  he  possessed.  The  case  of  Doe  d.  Bunny  v.  Itotit,  cited  by 
jvlr.  Follett,  from  Taunton,  was  a  gift  of  "all  my  stock-in-trade,  household  goods, 
'vearing  apparel,  ready  moneys,  securities  for  money,  and  eirry  other  thiny  my  property 
!)f  what  nature  or  kind  soever  ; "  and  this  was  held  not  to  pass  real  estate  ;  but  the 
'vhole  scope  and  form  of  the  will  looked  as  if  it  were  not  intended  to  pass  the  real 
';state  at  all,  but  to  relate  to  personal  estate  only.  The  words  were  large  enough  to 
)ass  real  estate,  but  the  enumeration  and  limitations  in  the  will,  and  everything  in  it, 
|iad  relation  only  to  personal  estate,  and  nothing  else,  and  the  Judges  went  upon  that 
listinction.  I  had  occasion  to  consider  the  subject  in  Goodfellow  v.  Goodfellow  (ante, 
J.  355),  and  the  same  principle,  in  substance,  appears  to  me  to  apply.  1  do  not  cite  the 
me  as  a  precedent  for  the  other,  but  looking  to  the  whole  scope  and  object  of  this  will, 
^  find  words  sufficiently  large  and  expressing  an  intention  to  convey  the  whole  real 
estate.     The  copyholds  therefore  pass,  and  I  will  make  a  declaration  to  that  efl'ect. 


[383]     CfST  V.  GoRixc!.     Feb.  U,  April  19,  1854. 

[S.  C.  24  L.  J.  Ch.  308 ;  18  Jur.  884 ;  2  W.  R.  370.] 

.v.  and  B.  were  both  domiciled  in  England.  A.  lent  B.  money  on  an  English  bond,_ 
payable  to  him  and  his  executors.  Afterwards  B.  gave  A.  a  heritable  bond,  charg- 
ing lands  in  Scotland,  as  an  additional  security,  and  made  payable  to  him  and  his 
heirs  at  a  difl'erent  time  and  with  a  diflerent  rate  of  interest.  On  the  death  of  A., 
Held,  that  the  English  bond  was  the  primary  security,  that  it  did  not  merge  in  the 
Scotch  heritable  bond  as  the  jus  nobilius ;  and  that  the  debt  passed  under  A.'s  will, 
executed  iicconling  to  the  English  but  not  according  to  the  Scotch  solemnities, 
under  the  general  term  "securities  for  money." 

In  January  1841  Viscount  Alford,  a  domiciled  Englishman,  obtained  from  Mr. 
Goring  Rideout,  also  a  domiciled  Englishman,  a  loan  of  £2400,  on  the  security  of  a 
[common  money  bond  in  the  English  form,  dated  the  9th  of  January  in  that  year,  aritl 
jconditioned  to  be  void  on  the  repayment  to  Mr.  Goring,  his  executors,  administrators 
and  assigns,  of  the  money,  with  interest,  at  X4i  per  cent.,  on  the  9th  of  July,  and  at 
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the  foot  of  it  was  a  memorandum,  without  date,  signed  by  Lord  Alford — "  That  the 
sum  of  £2400,  and  interest,  intended  to  be  secured  by  the  above-named  John 
Hume  Viscount  Alford,  to  the  above-named  Goring  Hideout,  In'  the  above-written 
bond,  is  the  same  sum  of  £2400  and  interest  as  is  secured,  or  intended  to  be  secured, 
by  the  said  John  Hume  Viscount  Alford,  to  the  said  Goring  Hideout,  bj'  a  certain 
bond  and  disposition  in  security  on  his  lordship's  lands  and  estate  of  Fairnieside,  in 
the  barony  of,"  &c.,  "in  Scotland,  dated  the  13th  day  of  March  1841." 

The  bond  and  disposition  referred  to  by  this  memorandum  was  a  heritable  bond, 
signed  and  sealed  by  Lord  Alford,  and  dated  as  aforesaid,  and  was  an  additional 
security,  charging  the  lands  of  Fairnieside  with  the  sum  of  £2400,  and  "  legal " 
interest,  i.e.,  at  £5  per  cent.,  payable  at  Edinlnirgh  to  Mr.  Kideout,  his  heirs  and 
assignees,  on  different  days  from  those  on  which  the  interest  was  made  payable  by 
the  English  bond,  viz.,  at  Whitsunday  and  Martinmas.  This  bond  was  perfected  by 
an  instrument  of  sasine,  dated  the  I9th  of  [384]  March  1841,  signed  by  a  public 
notary,  and  duly  attested,  presented  and  recorded. 

By  his  will,  dated  the  27th  of  January  1840,  Mr.  Goring  Hideout  gave  and 
bequeathed  all  his  "monies,  «'f»/•^/^«^■  for  manei/,  chattels,  and  personal  estate  and 
effects,"  to  his  executors,  in  trust  to  get  in  and  convert  the  same,  and  after  making 
certain  payments  thereout,  to  hold  the  surplus  upon  certain  trusts,  which  did  not 
take  eflfect,  and  then  upon  trust  for  his  sister  Anna  Maria  Caton,  for  life,  for  her 
separate  use,  without  power  of  anticipation,  and  after  her  decease,  in  trust  for  such 
of  her  children  as  should  be  living  at  the  testator's  decease,  and  should  attain  twenty- 
one.  The  testator  made  no  disposition,  by  will  in  the  Scotch  form,  of  the  heritable 
bond,  or  of  real  estate  in  Scotland,  and  he  died  on  the  2d  of  July  1844,  leaving  Mrs. 
Anna  Maria  Caton,  his  sister,  his  heiress  at  law. 
Lord  Alford  died  in  1851. 

The  Plaintiffs,  his  executors,  being  desirous  of  paying  off  the  £2400  and  interest 
due  from  the  9th  of  July  1850,  were  unable  safely  to  do  so,  by  reason  of  Richard 
Kedmond  Caton,  a  domiciled  Englishman,  the  husband  of  Mrs.  Caton  (from  whom 
she  was  divorced  ii  mensa  et  thoro),  claiming  to  be  entitled  thereto,  in  right  of  his  wife, 
by  virtue  of  the  heritable  bond,  and  by  the  executors  of  Mr.  Hideout  claiming  under 
the  English  bond.  Besides  this  claim  under  the  English  bond,  Mr.  Hideout's  executors 
claimed  a  right  to  compel  Mr.  Caton  and  his  wife  to  elect  to  allow  the  £2400  and 
interest  to  be  received  by  them,  under  the  trusts  of  Mr.  Hideout's  will,  or  to  give  up 
all  interest  under  the  will. 

LTnder  these  circumstances  the  Plaintiffs,  on  the  8th  [385]  of  January  1852,  filed 
a  bill  of  interpleader,  and  on  the  8th  of  June  1853  an  order  was  made  in  the  cause, 
directing  inquiries  as  to  the  circumstances  under  which  the  securities  were  made,  &e. 
The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  Greene,  for  the  Defendant  Mr.  Caton,  contended  that  the 
payment  of  the  English  bond  would  not  discharge  the  Scotch  heritable  bond,  even 
though  the  latter  might  have  been  given  for  a  debt  ali'eady  secured  by  a  personal 
security ;  Balfovr  v.  Scott  (6  Bro.  P.  C.  550) ;  Jerningham  \.  Herljed  (4  Russ.  388) ; 
Duchess  of  Buccli'urjh  v.  Hoare  (4  Madd.  467) ;  JFinchelsea  v.  Garetty  (2  Keen,  293) ; 
Allen  v.  Anderson  (5  Hare,  163) ;  Ma.rwell  v.  Maxwell  (16  Beav.  106  ;  2  De  G.  M.  &  G. 
705) ;  Dnimmmd  v.  Dnimmond.  (Hob.  Pers.  Succ.  209).  That  the  securities  were  not 
one  and  the  same,  but  differed  in  four  essential  particulars — the  time  and  the  place  of 
payment,  and  the  rate  of  interest  and  the  representatives  to  whom  payment  was  to 
be  made  ;  in  the  English  bond  interest  at  £41  per  cent,  being  payable  in  January  and 
July  to  the  executors,  ifec,  while  in  the  Scotch  bond  legal  or  £5  per  cent,  interest  is 
payable  at  Edinburgh  to  the  heirs  and  assignees  at  Whitsunday  and  Martinmas. 
That  the  debt  was  converted  into  realty  by  the  Scotch  law,  the  heritable  security 
being  the  stronger  right,  or  jus  nobihus,  and  as  such,  having  the  effect  of  drawing 
after  it  all  the  personal  securities  for  the  same  debt ;  and  that  thus  the  English  bond 
was  merged  in  the  heritable  security,  as,  in  this  country,  a  simple  contract  debt  would 
merge  in  a  judgment.  They  referred  to  JFall  v.  IFall  (15  Sim.  513)  as  to  a  mfe 
electing  independently  of  her  husband. 

[386]  Mr.  Lloyd  and  Mr.  Bovill,  for  Mrs.  Caton.  The  question  arises  as  between 
the  real  and  personal  representatives  of  the  testator,  as  to  whether  the  bond  passed 
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)  the  trustees  and  executors  under  the  trusts  of  the  will  of  Mr.  Rideout,  under  the 
ft  to  them  of  "all  his  monies,  securities  for  nioneji,"  &c.,  to  hold  upon  the  trusts 
Bclared  by  him.  The  heritable  bond,  it  is  siilimitted,  passed  under  the  gift  of 
securities  for  money,"  and,  therefore,  even  though  it  be  superseded  by  or  merged  in 
le  English  bond,  it  is  within  the  trusts  of  the  will.  But  if  not,  then  the  persons  on 
hom  it  has  descended  are  trustees  for  the  parties  claiming  under  the  will. 

Mr.  Koupell  and  Mr.  W.  Hislop  Clarke,  for  the  executors  and  trustees  of  Mr. 
;iil(;out's  will.  For  all  practical  purposes  the  securities  are  one  and  the  same.  It  is 
lid  they  differ  in  four  particulars,  but  all  these,  except  the  rate  of  interest,  can  be 
3Conciled  with  one  bcin"  enforceable  here.  The  memorandum  on  the  English  bond 
Hs  at  rest  the  question  as  to  their  being  the  same  security,  and  the  suggestion  of  the 
w  noliiliitx  of  the  heritable  bond  is  of  no  avail.  If,  however,  they  are  separate 
lecurities,  then  the  heiress  is  put  to  her  election  ;  Bnidie  v.  Barn/  (2  Ves.  &  B.  127) ; 
llkn  V.  Andermrn  (5  Hare,  1C3  ;  and  see  Maxwell  v.  3Ia:cwell,  16  Beav.  106,  and  2  De 
;.  M.  &  G.  705). 

Mr.  (Jreene,  in  reply. 

The  Master  ok  the  Rolls  reserved  judgment. 

April  19.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  in  this 
ase  is  whether  a  sum  of  [387]  £2400,  secured  by  an  ordinary  money  bond  in  England, 
■nd  by  a  heritable  bond  in  Scotland,  passes  by  an  P]nglish  will,  not  prepared  and 
Ixecuted  in  such  a  form  as  is  required  by  the  Scottish  law  to  pass  real  estates  in 
icotland. 

In  January  1841  Mr.  Goring  Rideout,  the  testator,  advanced  the  sum  of  £2400  to 
(r'^iscount  Alford,  upon  the  security  of  the  bond  of  that  nobleman,  dated  the  9th  of 
January  1841.  This  is  the  bond  in  question.  It  is  an  ordinary  money  bond,  in  the 
iisual  English  form,  and  it  expressed  that  the  money  was  to  be  repaid  on  the  9th  of 
'fuly,  in  the  same  year,  with  interest  at  the  rate  of  £4,  10s.  per  cent,  per  annum. 

On  the  1.3th  of  March  following  Viscount  Alford  executed  to  Mr.  Goring  Rideout 
::  heritable  bond  of  lands  in  Scotland,  as  a  further  security  for  this  sum  of  £2400  and 
interest  at  the  rate  of  £5  per  cent.,  and  not  payable  at  the  same  times  as  those 
specified  by  the  English  bond.  This  was  executed  in  the  usual  Scotch  form,  and  was 
inade  perfect  by  an  instrument  of  sasine,  bearing  date  the  19th  of  the  same  month. 
'  On  the  27th  of  January  1840  Mr.  Goring  Rideout  made  his  will,  by  which  he 
!;ave  all  his  monies,  securities  for  money,  and  personal  estates,  whatsoever  and  where- 
ioever,  to  the  two  first  Defendants  on  the  record,  upon  trust  to  call  in  and  convert 
-he  same  ;  and  subject  to  certain  payments  thereout,  he  desired  his  said  trustees  and 
jxecutors  to  hold  the  same,  in  the  events  which  have  happened,  upon  trust  during 
bhe  life  of  his  sister,  the  Defendant  Mrs.  Caton,  for  her  separate  use,  without  power 
bf  anticipation,  and  after  her  decease  for  such  of  her  children  as  should  be  living  at 
'lis  decease,  [388]  and  should  attain  twenty-one,  absolutely,  and  he  appointed  the 
same  Defendants  executors  of  the  will. 

I      On  the  2d  of  July  1844  the  testator  died.     He  left  Mrs.  Caton  his  heiress  at  law, 
!ind  he  died  intestate,  so  far  as  respects  real  estates  in  Scotland. 

This  suit  has  been  instituted  by  the  executors  of  Viscount  Alford,  for  the  purpose 
jf  having  it  a.scertained  who  is  entitled  to  the  sums  therein  secured  ;  and  on  the  8th 
J3f  June  last  an  inquiry  was  directed  to  ascertain  under  what  circumstances  the 
Isecuritios,  in  the  pleadings  mentioned,  were  given,  and  what  is  due  thereon,  and  to 
'whom.  This  sum  of  £2400  has  been  paid  into  Court,  to  the  credit  of  the  cause,  and 
jthe  executors  of  the  testator  hold  the  interest  which  they  have  received,  subject  to  the 
decision  of  the  Court  on  this  question. 

;  Both  Mr.  Goring  Hideout  and  Viscount  Alford  were  domiciled  Englishmen 
Iresiding  in  England  duiing  the  whole  time  which  elapsed  from  the  commencement 
'Df  this  transaction  to  the  time  of  their  respective  deaths.  The  Scotch  law  is  fully 
lestablishod  in  this  ease.  It  is  to  this  effect :  that  this  will  docs  not  pass  real  estates 
|in  Scotland.  These  securities  are  heritable,  or  real  estates,  in  Scotland,  and,  notwith- 
'itanding  that  they  may  have  been  granted  to  secure  a  personal  debt,  a  heritable 
Isecurity  being  the  jus  nuliiliiis,  will  draw  to  it  all  personal  securities  which  may  have 
jbeon  granted  for  the  same  debt,  whether  before  or  after.  If,  therefore,  the  Scotch 
aw  is  to  govern  this  case,  the  heir  of  the  testator,  and  not  any  person  claiming  by 
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virtue  of  his  will,  will  take  this  property.  In  which  case  it  passes  to  the  Defendant 
Anna  Maria  C'aton  as  real  estate,  and  the  [389]  I'efondant  Richard  Kedmond  Caton 
is  entitled  for  life  to  the  interest  of  the  bond,  during  the  life  of  his  wife  j<in'  marili, 
and  after  her  death  by  right  of  curtesy,  and  on  his  death  his  marital  rights  cease, 
and  either  she,  or  her  devisee,  or  her  heir,  will  be  entitled  to  this  fund. 

If,  on  the  other  hand,  this  case  is  to  be  governed  by  the  f^nglish  law,  the  fund 
and  the  money  thereby  secured  are  efiectually  dispose<l  of  by  the  will  of  the  testator, 
and  pass  to  his  legal  personal  representatives  on  the  trusts  of  the  will.  In  which 
case,  the  interest  of  this  fund  is  given  to  Mrs.  Caton  for  life,  for  her  separate  use, 
without  power  of  anticipation. 

This  is  a  Ciise  in  which  the  determination  of  which  .system  of  law  is  to  prevail 
depends  less  on  principle  than  upon  authority.  In  orrler,  therefore,  to  determine 
whether  the  Scotch  or  the  English  law  shall  prevail  in  this  ca.se,  it  is  necessary  to 
consider  the  authorities  atl'ecting  cases  of  this  description,  which  I  will  do  in  their 
order.  The  first  I  think  necessary  to  mention  is  BrcxHe  v.  Ikirnj  (2  Ves.  &  B. 
36,  127),  before  Sir  William  Grant.  It  is  very  distinguishable  from  this  case.  There 
the  testator  had,  by  his  will,  purported  to  dispose  of  his  Scotch  real  estate,  but  the 
will,  not  being  in  conformity  with  the  solemnities  required  by  the  Scotch  law,  was 
inoperative  for  this  purpose.  The  question  then  was,  whether  this  raised  a  <]uostioii 
of  election  against  the  Scotch  heir,  who  was  a  legatee  under  the  will?  Sir  William 
Grant  held  that  this  was  analogous  to  the  case  of  a  will  purporting  to  dispose  of 
copyholds  not  surrendered  to  the  use  of  the  will,  and  that,  therefore,  as  the  will,  in 
[390]  the  case  of  copyholds,  could  be  read  against  the  customary  heir,  so,  also,  in 
that  case,  the  will  could  be  read  against  the  heir  of  the  Scotch  estates  ;  the  effect  of 
which  was  that  he  was  put  to  his  election.  No  contest  arose  between  English  anfl 
Scotch  securities  for  the  same  debt.  There  was,  in  that  ca.se,  no  question,  but  that 
the  w^ill  did  not  affect  the  debt,  or  any  instrument  affecting  to  secure  it. 

The  next  case  is  that  of  JoJmstone  v.  Baker  (4  Mad.  47-t,  n.).  This,  also,  was  a 
case  where  the  heritable  bond  was  the  only  security  given,  which  bond  did  not  pa.ss 
by  the  will  of  the  testator,  and  which  is,  therefore,  distinguishable  from  the  present 
case. 

The  DucJwss  of  Bucdeuch  v.  Hoare  (4  Mad.  467),  before  Sir  John  Leach,  did  raise 
a  question  between  English  and  Scotch  instruments  given  to  secure  the  same  debt. 
In  that  case  the  testator  had  advanced  sums  of  money  to  the  Duke  of  Buccleuch  and 
the  Duke  of  Montague,  on  two  several  occasions,  which  sums  were  secured  by  two 
Scotch  heritable  bonds  and  by  two  ordinary  English  money  bonds.  The  testator,  by 
his  will,  reciting  that  he  was  possessed  of  two  bonds,  or  obligations,  of  the  Dukes  of 
Buccleuch  and  Montague,  bequeathed  them  to  his  executors,  upon  certain  trusts 
specified  in  the  Mill.  The  Court  held  that  the  will  passed  the  debt,  and  that  the 
heir  was  a  trustee  for  the  legatee. 

In  Jerningham  v.  Herbert  (4  Kuss.  388),  before  Sir  John  Leach,  no  contest  arose 
between  English  and  Scotch  securities.  That  was  the  case  of  a  Scotch  heritable  bond 
given  to  secure  a  debt,  which,  although  it  also  contained  a  per-[391]-sonal  obligation 
to  pay  the  debt,  as  a  part  of  the  same  instrument,  was  held  not  to  pass  by  a  will 
which  affected  English  property  only.  It  does  not,  therefore,  as  it  appears  to  me, 
govern  this  question. 

Allen  v.  Arulersm-  (5  Hare,  163),  before  Sir  James  Wigram,  was  the  case  of  a 
testator,  who,  at  the  time  of  making  his  will,  was  a  creditor  for  a  large  sum  of  money, 
apparently  not  secured  by  any  instrument  whatever.  Subsequently  to  the  date  of 
his  will,  a  Scotch  heritable  bond  was  given  to  secure  this  debt,  which  bond  was  not 
affected  l)y  the  will.  The  Court  held  that  the  heir  was  not  a  trustee  for  the  legatees 
under  the  will,  and  that  he  was  not  put  to  his  election  in  respect  of  the  benefits  he 
took  under  the  will.  That  case,  also,  is  very  distinguishable  from  the  present.  It 
seems  to  me  to  have  been  analogous  to  the  simple  case  of  a  testator  laying  out  money 
in  the  purchase  of  land  subsequently  to  the  date  of  his  will.  The  testator  took  a 
heritable  bond  as  a  securit}'  for  the  debt,  which  heritable  bond  did  not  pass  by  the 
will.  If  he  had  taken  real  estates  in  England,  in  exchange  for  the  debt,  it  would  not 
have  passed  by  the  will,  and  would,  in  that  case,  have  been  in  all  respects  analogous 
to  the  case  which  actually  occurred  ;  and,  in  the  case  last  supposed,  it  is  obvious  that, 
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according  to  the  principle  of  English  law,  the  heir  could  not  have  been  put  to  his 
election. 

In  Drninmond  v.  Dnimmond  (Koliert.son  on  Personal  Succession,  p.  209),  before  the 
House  of  Lords,  and  commented  upon  by  Sir  W.  Grant,  in  Bnxlie  v.  Harry  (1  Jac. 
k  W.  470),  there  was  no  contest  between  securities.  The  contest  was,  whether  the 
English  personal  estates,  [392]  or  the  Scotch  real  estates,  should  be  applied  to  dis- 
charge a  heritable  bond  granted  by  the  testator  on  his  Scotch  estates,  and  it  was 
there  held  that  the  Scotch  law  was  to  govern  the  question,  inasmuch  as  the  rights  of 
a  person  to  real  property  must  depend  on  the  law  of  the  country  where  it  was 
situated,  and,  consequently,  that  the  person  who  took  the  Scotch  real  estate  must 
take  it  with  the  burthen  upon  it,  that  estate  being,  by  the  Scotch  law,  the  primary 
fund  for  the  payment  of  the  bond. 

These  are  the  cases  which  were  cited  before  me,  and  which  are  those  which 
principally  affect  the  question  before  me.  The  only  case  which,  in  my  opinion,  comes 
near  the  present  case,  is  that  of  The  DurheAf  of  Jiiirckuch  v.  Hoari'  (4  Madd.  467),  and, 
if  that  applies,  it  will  govern  my  decision.  The  only  distinction  between  that  case 
and  the  present  rests  on  this,  that  there  the  testator  had,  by  his  will,  specifically 
bequeathed  the  English  securities  for  the  debt.  In  this  case  the  testator  has  not 
specified  the  securities,  but  he  has  disposed  of  his  personal  propertj',  in  general  terms. 
The  description,  however,  of  the  property  bequeathed  contains  the  words  "  securities 
for  money,"  which  obviously  includes  the  bond  in  question.  But  I  think  that  this 
specific  mention  is  not  essential  to  the  case.  The  English  bond  was  the  primary 
security  for  the  debt,  it  was  never  cancelled,  and  it  was  not  merged  in  or  extinguished 
by  the  Scotch  bond,  which  was  given  as  an  additional  security. 

I  think  that  the  will  of  the  testator  was  sufficient  to  pass  this  bond,  and  that  the 
executors  of  the  testator  could  have  sued  the  obligor  upon  it,  and  could  [393]  have 
recovered  the  amount  in  an  English  Court  of  .lustice. 

If  the  debt  had  been  secured  by  the  Scotch  heritable  bond  only,  or  if  the  English 
bond  had  been  merged  in  it,  the  executors  could  not  have  sued  on  that  security, 
which  would  have  passed  to  the  Scotch  heir.  Upon  the  whole,  therefore,  I  think 
that  this  case  is  governed  by  the  decision  of  Sir  John  Leach  in  The  Duchess  of 
Bucdeurh  v.  Hoare  {Ibid.),  that  it  is  distinguishable  from  the  other  cases  on 
which  I  have  commented,  that  the  amount  secured  by  the  English  money  bond  and 
the  Scotch  heritable  bond  passed  to  the  executors  of  the  testator  on  the  trusts  of  his 
will,  and  that  the  inquiry  directed  by  the  decree  must  be  answered  by  a  finding  to 
this  effect. 

[393]     Be  Abbott.     April  20,  May  1,  1854. 

[23  L.  J.  Ch.  95.5  ;  2  W.  K.  379.] 

Where  a  client  intends  to  pay  a  bill  of  costs  at  the  meeting  to  complete  a  matter,  the 
mere  fact  of  the  bill  being  then  delivered  and  of  his  paying  it  without  having  had 
an  opportunity  of  examining  it,  will  not  alone  be  sufficient  to  entitle  the  client  to 
a  taxation,  but  such  a  circumstance  forms  a  material  consideration. 
Items  of  overcharge  must  be  shewn  to  warrant  a  taxation  after  payment, 
A  mortgagor  and  her  solicitor  met  the  mortgagee's  solicitor  to  complete,  when  the 
money  was  paid  in  three  cheques,  one  of  which  was  handed  to  the  mortgagor's 
solicitor,  who  retained  it  for  his  costs.  His  l)ill  was  delivered  at  the  time  in  a 
sealed  packet.  Items  of  overcharge  being  afterwards  proved,  a  taxation  was 
directed. 

The  Petitioner,  Mrs.  Smith,  employed  Mr.  Abbott  in  .several  matters,  and 
ultimately  to  raise  the  sum  of  .£4000  upon  mortgage,  wiiich  Mr.  Abbott  accordingly 
arranged.  On  the  12th  of  February  1853  Mrs.  Smith  and  Mr.  Abbott  met  Mr. 
Thompson  (the  solicitor  of  the  mortgagee),  to  execute  the  mortgage  and  receive  the 
money.  Mr.  Thompson  said  his  bills  must  be  paitl,  and  asked  how  the  cheques  were 
to  be  drawn,  and  Mr.  Abbott  informed  him.  Three  cheques  were  [394]  then  drawn 
for  £295,    Is.,   £2443,    7s.    9d.,   and  £1261,    Us.   3d.,   respectively;    and,  at  Mr. 
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Thompson's  request,  Mrs.  Smith  wrote  her  name  upon  each  of  them  ;  and  she  at  the 
same  time  .said,  in  jest,  she  would  take  them  away  with  hei-.  Mr.  Abbott  then  gave 
the  cheque  for  £2^^>,  Is.  to  Mr.  Thonip.sou,  in  payment  of  his  costs,  and  delivered  the 
cheque  for  .£1:.'61,  lis.  3(1.  to  Mrs.  Smith,  together  with  a  sealed  packet,  which  he 
told  her  "to  look  at  at  her  leisure,  as  perhaps  it  would  amuse  her,"  ami  he  retained 
the  cheque  for  £2443,  7s.  9d.,  for  his  bills  of  costs  against  Mrs.  Smith  for  his  pro- 
fessional services,  as  her  solicitoi',  in  the  suit  of  Pawson  v.  Smith,  and  various  other 
matters  which  had  occurred  in  1848,  1849,  and  18.50.  Mrs.  Smith  had  then  no 
opportunity  of  examining  the  packet,  and  did  not  know  what  it  contained  ;  but  on 
opening  it,  some  days  afterwards,  she  found  it  contained  the  bills  of  costs  for  Mr. 
Abbott's  profe.s.sional  services.  Mrs.  Smith,  within  twelve  months  after  payment, 
presented  a  petition  for  a  special  order  for  taxation,  stating  that  the  bills  contained 
many  unreasonable  and  extravagant  charges,  of  which  she  enumerated  .several.  The 
Petitioner  al.so  stated  that  the  bills  delivered  did  not  shew  the  particular  charges  of 
which  the  sum  of  X647,  7s.  lid.,  part  of  the  sum  charged,  consisted,  or  how  the  sum 
of  £2443,  7s.  9d.  was  supposed  to  be  made  up.  There  were  also  several  affidavits  as 
to  the  merits.  « 

Mr.  K.  Palmer  and  Mr.  Kenyon,  for  the  Petitioner. 

Mr.  Koupell,  Mr.  Goren,  and  Mr.  Needham,  for  Mr.  Abbott. 

In  re  HanHncj  (10  Beav.  250);  In  re.  Fi/saii  (9  Beav.  117);  Harwell  x.  Brooks  (S 
Beav.  121),  were  cited. 

[395]  The  M.vster  of  the  Rolls  [Sir  John  Romilly].  I  think  that  the  facts 
appearing  in  this  case  (assuming  that  there  are  items  sufficiently  objectionable  in  the 
bill  of  which  I  have  heard  nothing,  and  which  is  an  important  point)  do  not  prevent 
the  Petitioner  from  being  entitled  to  an  order  for  taxation  of  this  bill.  Upon  this 
application  it  is  immaterial  whether  the  Petitioner  intended  to  pay  the  bill,  if  the 
Court  should  be  of  opinion  that  the  circumstances  are  such  as  would  entitle  her  to 
tax  the  bill,  assuming  it  to  have  been  actually  paid. 

I  concur  in  the  observation  that  the  proliability,  nay,  that  the  certainty,  of  the  case 
is  that  Mr.  Abbott  would  not  have  allowed  this  transaction  to  be  completed  unless  his 
bill,  or  a  considerable  part  of  it,  had  been  paid.  A  sum  of  £4000  was  raised  by 
mortgage,  and  a  large  sum  of  money  was  due  for  costs  to  Mr.  Abbott,  who  would  not 
have  allowed  the  tran.saction  to  be  completed  and  the  whole  money  to  be  paid  to  Mrs. 
Smith  without  having  some  security  for  the  payment  of  his  bill. 

The  transaction  was  this  : — On  the  12th  of  February  the  mortgagee's  solicitor,  the 
.solicitor  of  this  lady,  his  clerk,  and  this  lady,  met.  In  this  matter,  in  which  she 
was  opposed  to  her  solicitor,  this  lady  had  neither  assistance  nor  support,  or  anything 
whatever  to  point  out  to  her  the  consequences  of  the  acts  .she  was  doing.  A  sum  of 
£4000  was  to  be  paid  by  the  mortgagee  ;  his  solicitor  .says,  "  Mj'  bill,  which  amounts 
to  £29."),  Is.,  must  be  paid;  in  what  manner  are  the  cheques  to  be  drawn?"  Mrs. 
Smith  looks  at  Mr.  Abbott,  as  much  as  to  saj',  "  As  you  know  how  they  are  to  be 
drawn,  inform  him  ; "  upon  which  Mr.  Abbott  tells  [396]  the  mortgagee's  solicitor, 
and  thereupon  three  cheques  are  drawn — £2443,  7s.  9d.,  for  the  amount  of  the 
mortgage  monej^  to  be  paid  off  and  her  solicitor's  bills ;  £29."),  Is.,  the  mortgagee's 
costs;  and  the  balance  of  £1261,  lis.  3d.  was  to  be  paid  to  the  lady  herself. 
UndouV)tedly  the  cheques  got  into  the  possession  of  this  lady,  for  she  writes  her 
name  on  them  and  says,  laughing,  "  she  will  take  them  away  ; "  but  it  is  obvious  that 
she  would  not  have  been  allowed  to  leave  the  room  with  those  cheques.  vShe  knew 
nothing  whatever  of  the  solicitor's  bills,  except  that  she  was  told  their  amount  and 
that  she  would  find  the  details  in  a  certain  sealed  up  paper  which  was  given  to  her. 
I  admit  that  where  a  client  intends  to  pay  a  bill  of  costs  at  the  meeting  to  complete  a 
matter,  the  mere  fact  of  the  bill  being  then  delivered  and  paid  without  any  further 
opportunity  of  examining  it  will  not  alone  be  sufficient  to  entitle  the  client  to  a 
taxation  ;  but  that  such  a  circumstance  forms  a  material  consideration  is  certain  ;  for 
it  has  been  said,  and  it  is  undoubtedly  the  law  now  notwithstanding  the  changes 
which  have  taken  place,  that  there  must  be  no  pressure,  no  undue  influence,  and  the 
means  of  examining  the  bill  which  is  delivered. 

In  this  case,  undoubtedly,  there  were  no  means  of  examining  the  bill.  She  was 
there  with  her  own  solicitor,  the  person  who  benefited  by  the  transaction,  and  his 
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clerk,  and  was  without  the  means  of  resisting.  So  that  though  there  may  be  no 
suspicion  of  any  undue  iiiHuence,  there  was  the  necessary  influence  which  exists 
between  a  solicitor  and  his  client,  besides  this  species  of  pressure — that  it  was 
certain  that  the  transaction  would  come  to  nothing  unless  she  consented  to  the 
payment. 

[397]  To  say  in  that  state  of  things,  when  the  matter  is  complained  of  within 
three  months  afterwards  and  a  petition  presented  within  a  year  for  the  purpose  of 
taxing  the  bill,  this  Court  would  refuse  taxation,  does  appear  to  me  contrary  to  the 
decided  cases  upon  this  subject,  and  contrary  to  the  principle  upon  which  I  have 
acted. 

I  will  look  at  the  affidavits  with  respect  to  the  items  of  alleged  overcharge  because, 
undoubtedly,  the  Court  does  require  to  have  some  such  items  established.  In  case 
of  doubt  on  that  point,  I  usually  take  the  advice  and  assistance  of  one  of  the  Taxing 
Masters  who  understand  these  matters  inhnitely  better  than  the  Court  can  do,  and 
whose  advice  usually  guides  me  in  matters  of  disputed  items. 

Mil)/  1.  The  Master  of  the  Rolls.  The  only  remaining  question  was  whether 
the  items  of  alleged  overcharge  were  sufficient  to  warrant  a  taxation  of  the  bill  ]  and 
I  am  of  opinion  that  they  are.  I  shall  not  specify  them,  for  as  the  matter  will  go 
to  the  Taxing  Master  it  would  be  better  not  to  do  so.  There  must  be  a  taxation ; 
and  I  shall  reserve  the  costs. 


[398]     Baker  r.  Read.     April  28,  29,  1854. 

[S.  C.  on  appeal  3  W.  R.  118.] 

Bill,  filed  after  seventeen  years,  to  set  aside  a  purchase  of  the  testator's  estate  by  his 
executor,  at  an  undervalue,  dismissed,  on  the  ground  of  the  delay ;  although  the 
sale,  if  recent,  would  have  been  set  aside. 

The  facts  on  which  the  decision  proceeded  were  as  follows : — The  testator  died  in 
1819,  and  his  widow,  who  was  entitled  to  the  real  and  personal  estate  for  life,  died 
in  1832. 

The  real  estate  was  put  up  by  auction  by  the  executors  on  the  17th  September 
1833  in  two  lots,  when  one,  a  farm,  was  bought  in  for  £750.  It  was  afterwards 
purchased  by  Henry  Robert  Coulter,  one  of  the  executors,  for  £750.  The  Plaintiffs, 
who  were  entitled  to  one-third  of  the  value  of  this  property,  were  dissatisfied,  and 
employed  a  solicitor  on  their  behalf  who  ultimately  examined  the  accounts,  in  which 
credit  was  given  for  the  £750,  and  the  Plaintiffs,  with  the  assistance  of  their  solicitor, 
executed  the  conveyance  of  the  farm  to  Henry  Robert  Coulter,  and  gave  him  a  receipt 
in  full  of  all  demands  in  respect  of  the  real  and  personal  estate  on  receipt  of  the 
balance  agreed  upon  and  appearing  by  the  account. 

In  18-18  Henry  Robert  Coulter  died,  and  the  Plaintiffs  filed  this  bill  in  1850 
against  the  representatives  of  Henry  Robert  Coulter,  to  set  aside  the  sale  and  for 
consequential  directions.     Mr.  Coulter's  solicitor  was  also  dead. 

A  witness  proved,  that  after  the  attempted  sale  by  auction,  he  had  offered  Henry 
Robert  Coulter  £900  for  the  esUite,  which  he  refused,  and  said  it  was  worth  [399] 
£1000;  the  date  of  this  was  not,  however,  st;ited.(l)  The  Plaintiff's  solicitor  and 
his  clerk  were  examined  on  behalf  of  the  Defendants. 

Mr.  Deiniy,  for  the  Plaintifls,  argued  that  a  purchase  by  an  executor  at  an  under- 
value could  not  be  supported.     He  cited  Doirnes  v.  Gravhrook  (3  Meriv.  200). 

Mr.  W.  A.  Collins,  nmtra,  insisted  on  the  lapse  of  time  as  a  bar.  He  cited 
Cliaiiijiiiin  v.  L'irilii/  (1  Russ.  S:  Myl.  539  ;  Tamlyn,  421  ;  affirmed  by  Lord  Cottenham, 
March  20,  1840)! 

The  Master  of  tiie  Rolls.      This  property  appears  to  have  been  sold  at  an 

(1)  The  facts  of  the  case  were  not  very  accurately  brought  before  the  Court. 
The  above  statement  of  the  case,  however,  represents  the  foundation  on  which  the 
Court  decided. 
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undervalue  and  to  a  person  in  a  fiduciary  relation.  I  will  look  at  the  cases  with 
reference  to  the  lapse  of  time  ;  but  for  that,  the  transaction  would  not  be  allowed  to 
stand. 

April  29.  TiiK  Master  or  the  Hom.s  [Sir  John  Koniilly].  I  have  considered 
this  case  carefully  since  j'csterday,  and  I  am  of  opinion  that  the  PlaintiH's  are  prevented 
having  an\'  relief  solely  by  the  lapse  of  time  which  has  occurred  since  the  transactinn 
complained  of  took  place. 

The  executor  was  bound  to  sell  the  estate  of  the  testator  for  the  largest  sum  of 
money  he  could  get  in  order  to  divide  it  among  the  ceditis  que  truM.  In  point  of  fact, 
he  [400]  purchased  it  himself  from  the  cesluk  que  liu.it  for  the  sum  of  £750.  This 
took  place  in  May  1833,  and  the  bill  was  not  filed  until  May  18.50.  There  is  mo 
evidence  to  satisfy  me  that  the  Plaintiffs  did  not  luiderstiind  what  they  were  about, 
and  that  they  were  selling  this  estate  to  their  trustee  ;  they  had  refused  to  settle  the 
accounts  about  a  month  before,  and  they  afterwards  applied  to  and  had  the  assistance 
of  a  solicitor  who  obtained  the  accounts,  and  who  says,  that  though  it  is  a  long  time 
ago,  he  should  not  have  allowed  them  to  give  a  receipt  for  the  balance  unless  he  hud 
been  satisfied  that  it  was  a  proper  thing  for  them  to  do. 

After  the  death  of  the  executor,  and  when  more  than  seventeen  years  have  elapsed, 
this  bill  is  filed  to  set  aside  the  transaction.  Upon  the  evidence  now  before  me,  if  the 
transaction  had  been  fresh  I  should  have  set  it  aside  without  a  moment's  hesitation, 
because  there  is  evidence  to  shew  that  the  property  might  have  been  sold  for  a  larger 
sum  of  money.  But  the  person  who  bought  it  and  his  solicitor  being  dead,  there 
being  no  means  of  ascertaining  what  the  real  rights  of  the  parties  were,  there  beiug 
no  species  of  excuse  or  explanation  for  the  delay  of  seventeen  years  in  filing  this  bill, 
I  think  I  am  bound  by  the  rules  of  the  Court,  which  require  promptness  and  dispatch 
in  applying  to  this  Court  for  relief,  to  say  that  after  the  lapse  of  time  which  haa 
occurred  in  this  case  no  relief  can  be  afforded. 

In  the  case  of  Cliumpum  v.  liicihy  eighteen  years  had  elapsed,  and  there  Sir  John 
Leach  refused  to  open  the  transaction.  So  in  the  case  of  Lord  Seise i/  v.  llhoadex  (1  Bli. 
(X.  S.)  1  ;  2  Sim.  &  St.  41),  where  a  lease  was  granted  to  a  steward  and  eleven  years 
[401]  had  elapsed,  though  there  were  special  circumstances  in  that  case  the  Court 
refused  to  set  the  lease  aside.  In  Gregoiy  v.  Gref/ori/  {ii'iv  G.  Cooper,  201  ;  Jacob,  631), 
eighteen  years  had  elapsed,  and  there  the  Court  refused  to  set  aside  the  transaction. 
These  cases  must  bind  me  upon  this  occasion,  and  I  think  it  is  impossible  to  give  any 
relief  in  this  case ;  at  the  same  time  I  make  the  same  observation  which  Sir  John 
Leach  did  in  Vhampum  v.  Righii  (1  Russ.  &  Myl.  539),  that  I  am  not  satisfied  that  the 
executor  bought  the  farm  from  his  client  at  the  sum  that  he  would  have  recommended 
him  to  sell  it  to  a  stranger.  In  this  case  the  evidence  satisfies  me  that  it  was  sold  for 
less  than  it  ought  to  have  been  sold  for,  and  therefore,  although  I  must  dismiss  the 
liill,  I  do  so  without  costs. 

Note. — Appeal  dismissed  by  the  Lords  Justices,  December  7,  185i.  [3  W.  li. 
118.] 

[401]     T1PPIN.S  V.  COATE.S.     Dec.  21,  1853. 

[See  Levy  v.  Sale,  1877,  37  L.  T.  710.] 

Bond  by  three  obligors,  whereby  they  bound  themselves  "jointly,"  and  their  heirs, 
&c.,  "  respectively,"  to  pay,  which  was  conditioned  to  be  void,  if  they  or  either  of 
them,  their  or  either  of  their  heirs,  paid.  Held,  that  it  was  a  joint  and  several 
obligation,  and,  one  having  died,  that  his  assets  were  liable. 

By  a  bond,  dated  the  1st  of  June  1837,  Benjamin  Coates,  James  Hammond,  and 
Henry  James  became  bound  to  George  Smith  in  £2000  "  for  the  true  payment 
whereof"  (the  bond  proceeded)  "we  bind  ourselves  y(«w%,  and  our  respective  heirs, 
executors  and  administrators,"  &c. 

"  The  condition  of  the  obligation  is  such  that  if  the  above-bonded  Benjamin 
Coates,  James  Hammond,  Henry  James,  or  either  of  them,  their  or  either  of  their 


lgBEAV.402.  TIPPINS    V.    COATES  159 

1  [402]  heirs,   executors  or  administrators,  shall    pay,   &c.,   then    this    obligation    to 

be  void." 
;        These  three    persons    were    said    to    have    been,    but   were    not   proved    to    be, 

co-partners,  and  Coates  having  died,  a  question  arose,  in  the  administration  of  his 
I  assets,  as  to  the  rights  of  Smith  as  against  his  estate.  According  to  the  affidavit  of 
.Smith,  who  was  a  solicitor,  this  bond  had  been  given  for  the  balance  of  an  account 
'  for  work  done  as  agent  of  the  three  obligors,  in  divers  suits. 

The  Master,  by  his  report  of  the  1st  of  June  1849,  found  the  debt  to  be  due,  as 
:  he  stated,  on  a  bond  under  the  hands  of  the  testator,  Hammond  and  James, 
\"wherelii/  ll/ei/  si-rerall//  h/'came  bound  to  the  said  George  Smith,"  &c.     The  report  had 

been  confirmed,  and  the  case  coming  on  for  further  directions,  it  was  proposed,  in 
I  some  way,  to  postpone  Smith.  The  Court  directed  him  to  have  notice,  and  to  be  at 
I  liberty  to  appear. 

I  Mr.  Lloyd  and  Mr.  Speed,  for  the  executors.  The  bond  is  in  form  a  joint  bond, 
:  for  the  throe  are  "jointly"  bound,  and  their  respective  heirs,  executors,  &c.  The 
!  latter  part  of  the  sentence  was  intended  to  meet  the  case  of  two  being  dead,  and  to 
,  bind  the  heir  and  executors  of  the  survivor  of  the  three.  The  penal  part  is  joint, 
;  though  the  condition  is  several.  The  legal  obligation  is  the  penal  part,  which  is 
'  joint,  and  it  cannot  be  made  several  in  equity  ;  Sumner  v.  Fou-dl  (2  Meriv.  30). 
i  Even  if  it  were  in  terms  several,  yet  it  must  be  construed  with  reference  to  the 
^antecedent  debt,  which  was  joint,  and  due  regard  must  be  paid  to  the  intention  of 
■the  paities  [403]  as  collected  from  the  whole  context;  Browning  v.  JFright  (2  Bos.  it 
;  Pul.  22) ;  Tlir  Duke  of  Northuniherlaml  v.  Errincjton  (5  Term  Kep.  522) ;  Bishop  v.  Church 

I  (2  Ves.  sen.  100,  371).  Smith's  remedy  is  therefore  against  the  surviving  obligors. 
Secondly,  the  joint  creditor  must  go  against  the  joint  assets  of  the  three  before  he 
can  be  admitted  to  prove  against  the  separate  estate  of  one  ;  Gray  v.  ('hiswell  (9  Ves. 
118);  Ex  parte  Kcnilall  {11  Ves.  514);  Cowell  v.  Sike-s  {2  Kuss.  191);  Tai/lor  v.  Fields 
(4  Ves.  396) ;  fCilkimaii  v.  Henderson  (1  Myl.  &  K.  582)  ;  Fisher  v.  Farrinijton  (Seton 
on  Decrees,  239,  240)  ;  Brown  v.  Douijlas  (11  Sim.  283) ;  Lane  v.  JFillianis  (2  Vern. 
292). 

Mr.    Koupell  and   Mr.   Jessel,  for  Mr.  George  Smith,   and   Mr.   K.   Palmer  and 
Mr.  Kinglake,  for  the  Plaintifi",  were  not  heard. 

[  The  Master  ok  thk  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this  is  a 
(joint  and  several  bond,  and  that  Smith  is  a  several  creditor  of  the  estate  of  Coates. 

I I  do  not  doubt  or  dispute  the  doctrine  that  the  intention  of  the  parties  must  govern, 
ibut  that  intention  must  be  asceitained  from  the  instrument  itself,  and  not  from 
I  evidence  to  be  drawn  from  other  sources. 

j  In  this  case,  the  three  persons  bound  themselves yoiw/iy,  and  their  respedioe.  heirs, 
I  executors  and  administrators.  That  is  somewhat  ambiguous;  literally  it  is  that 
[during  their  lives  they  are  all  jointly  liable,  but  when  one  dies  his  several  estate  and 
I  heir  is  to  be  liable  to  pay  the  debt.  It  is  contended  that  no  such  bond  [404]  can 
I  exist.  I  am  placed  in  this  dilemma,  either  I  am  to  say  that  the  word  "jointly  "  is  to 
I  control  the  word  "severally,"  or  that  the  word  "  severally  "  is  to  control  the  word 
("jointly."     I  hold  it  to  be  an  obligation  to  pay  by  each. 

I  In  fact,  this  point  is  determined  by  the  Master,  who  finds  that  it  is  a  several 
■debt  due  to  Smith  on  a  several  bond.  I  am  of  opinion  that  this  question  is  concluded 
(by  the  proceedings,  and   I    should   require   sti'ong  proof   to  shew  that  the  heir  of 

deceased  obligor  of  this  bond  could  not  be  sued.  It  is  not  therefore  necessary  to  go 
jinto  the  other  question. 

I  I  am  of  opinion  that  Smith  is  entitled  to  rank  as  a  specialty  creditor  on  the  estate, 
[but  as  the  assets  are  equitable  they  must  be  distributed  pari  passu.  I  say  nothing 
jas  to  the  liabilities  of  the  other  obligors;  whenever  any  application  is  made  against 

them,  I  will  consider  it. 
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[404]     Hodges  v.  Blagkavk.    Juh/  19,  1853;  Feb.  18,  1854. 

Form  of  lease  to  be  granted  by  trustees,  under  a  covenant  by  a  testator  for  perpetual 

renewal. 
Under  such  a  covenant  trustees  are  not  bound  to  enter  into  a  covenant  to  renew,  but 

the  original  covenant,  together  with  the  decision  of  the  Court  of  the  lessee's  right 

to  a  perpetual  renewal,  should  be  recited  in  the  lease  granted  by  the  trustees,  and 

the  trustees  should  purport  to  demise  in  obedience  thereto. 

In  1750  a  lease  was  granted  of  some  property,  which  contained  a  covenant  on  the 
part  of  the  lessors,  their  executors  and  assigns,  to  lenew  for  twenty -one  years,  "and 
that  in  every  future  lease,  should  also  be  inserted  the  like  covenant  for  renewal,  at 
the  expiration  of  the  first  ten  years  of  every  such  lease." 

[405]  The  lease  was  accordingly  renewed  from  time  to  time,  but  the  estate  of  the 
lessors  was  now  vested  in  three  trustees,  viz.,  the  Defenilants  Blagrave,  Powys  and 
MuiMO.  The  Defendants,  having  no  surticient  leasing  power  under  the  testator's  will, 
declined  executing  a  renewed  lease  to  the  Plaintitl's,  who  were  now  entitled  to  the 
lease  and  the  benefit  of  the  covenants. 

The  Plaintitl's  filed  this  bill  to  compel  the  Defendants  to  grant  a  renewal  lease, 
containing  a  similar  covenant  for  renewal.     At  the  hearing,  on  the  19th  of  July  1S53, 

TiiK  Master  of  the  Kolls  said,  I  do  not  doubt  that  the  Plaintitl's  are  entitled 
to  a  renewal  of  the  lease,  according  to  the  covenant.  I,  however,  express  no  opinion 
as  to  the  terms  of  it,  as  they  will  be  settled  in  Chambers. 

The  decree  declared  that  the  Plaintiflfs  were  entitled  to  the  grant  of  a  new  lease 
of  the  premises,  in  conformity  with  the  covenants  contained  in  the  lease  of  1750  and 
the  subsequent  leases,  and  ordered  the  Defendants  Blagrave,  Powys  and  Munro, 
to  execute  such  lease  to  the  Plaintiffs  accordingly,  and  that  such  lease  should  be 
settled  in  Chambers. 

The  parties  proceeded  to  settle  a  lease  in  Chambers,  when  a  draft  lease  was 
brought  in  containing  a  covenant  on  the  part  of  the  trustees,  to  renew,  in  conformity 
with  that  in  the  lease  of  1850.  The  trustees,  however,  struck  it  out,  and  in.serted  a 
common  trustee's  covenant  [406]  that  they  had  not  incumbered.  But  by  the  draft 
they  purported  to  demise,  in  pursuance  of  the  covenant  contained  in  the  lease  of 
1850,  which  was  recited  at  full  length. 

The  matter  was  adjourned  from  Chambers. 

Mr.  K.  Palmer  and  Mr.  Cairns,  for  the  Plaintiffs,  argued  that  the  trustees  were 
bound  to  enter  into  a  covenant  for  renewal,  not  personal,  but  restricted  so  as  to  be 
binding  on  the  testator's  estate  (see  Pacje  v.  Broom,  3  Beav.  36),  for  the  lessees  could 
not  have  a  lease,  in  conformity  with  the  lease  of  1750,  as  directed  by  the  decree, 
unless  such  a  covenant  were  inserted.  That  its  omission  might  operate  as  a  waiver, 
and  put  the  Plaintiffs  to  the  expense  of  a  new  suit  at  the  end  of  each  ten  years. 

Mr.  Wickens,  contra.  Trustees  cannot  be  compelled  to  enter  into  any  other 
covenant  than  that  they  have  not  encumbered  ;  JForlei/  v.  Frampton  (5  Hare,  560). 
The  proper  form  of  a  renewable  lease  by  trustees  is  a  demise  for  twenty-one  years, 
reciting  the  original  covenant  by  the  testator.  The  point  was  settled  by  Sir  John 
Leach  in  The  Copper  Mining  Company  v.  Beach  (13  Beav.  478). 

Mr.  R.  Palmer,  in  reply.  The  present  case  differs  from  The  Copper  Mining 
Company  v.  Beach,  for  there  was  no  covenant,  as  in  this  case,  that  "  in  every  future 
lease  there  shall  be  inserted  the  like  covenant,  for  renewal  at  the  expiration  of  the 
first  ten  years  of  each  such  lease."  This  can  only  be  satisfied  by  such  a  covenant, 
limited  so  as  to  bind  the  testator's  estate  only. 

[407]  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  object  is  to  secure 
the  lessee  without  making  the  trustees  personally  liable. 

I  must  follow  The  Copper  Minine/  Company  v.  Beach.  I  am  not  clear  that  the 
trustees  may  not  get  into  some  difficulty,  for,  in  case  of  death,  inasmuch  as  the 
covenants   proposed    by   the  Plaintiffs  is   to   bind   their  heirs,  an  action  might  be 
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brought  against  them  for  a  breach  of  such  a  covenant,  which  they  could  have  no 
means  of  defending.  I  cannot  draw  any  distinction  between  the  two  ca.ses,  for  the 
covenants  to  renew  amount  to  the  same  thing.  I  think,  if  the  Plaintiffs  have  a 
sufficient  express  recital  in  the  lease,  that  the  land  is  bound  by  the  covenant,  and  that 
the  Court  is  of  opinion  that  the  lessee  is  entitled  to  a  perpetual  renewal,  and  that  it 
is  granted  by  the  trustees  in  obedience  to  the  order,  that  will  be  sufficient,  without 
any  covenant  that  the  trustees  themselves  will  renew  the  lease  at  the  end  of  ten 
years. 

A  declaration  should  be  added  to  the  decree  that  the  Plaintiff's  are  entitled  to  a 
perpetual  renewal,  fiom  time  to  time,  for  ever,  upon  the  terms  stated  in  the  lease  of 
1750.     The  lease  should  recite  the  declaration  of  the  Court. 


[408]     Strong  v.  Strong.     March  7,  18.54. 

A.,  being  liable  to  the  Plaintiffs  for  a  breach  of  trust,  conveyed  his  property  to  his 
son,  in  consideration  of  a  life  annuity  of  £60.  The  consideration  for  the  conveyance 
was  greatly  inadeipiate.  The  father  was  in  a  dangerous  state  of  health,  and  died 
seven  days  aftei',  leaving  no  property.  The  conveyance  was  set  aside  as  fraudulent, 
for  the  benefit  not  only  of  the  Plaintiffs  but  of  all  the  other  creditors  of  A. 
i  Relief  may  be  had,  for  a  breach  of  trust  committed  by  two  trustees,  against  one,  in 
the  absence  of  the  representatives  of  the  other. 

In  1836  William  Strong,  the  elder,  and  his  co-trustee,  committed  a  breach  of  trust, 
by  lending  £1000  trust  money,  on  a  leasehold  security  of  half  that  value,  instead  of 
i  on  "Parliamentary  stocks  or  real  security."  In  1847  applications  were  made  to 
I  William  Strong,  the  elder,  on  behalf  of  the  Plaintiffs,  his  ceduk  que  trust,  as  to  the 
I  breach  of  trust,  but  nothing  appeared  to  have  been  done.  However,  on  the  11th  of 
I  March  1851,  William  Strong  the  elder,  in  consideration  of  an  annuity  of  £60,  payable 
during  his  life,  assigned  to  James  Strong  the  younger,  all  his  leasehold  property', 
I  subject  to  an  existing  mortgage  thereon  for  £5000,  and  to  the  life  annuity. 
1  These  leaseholds,  according  to  the  representations  of  the  Plaintiffs  and  their 
I  witnesses,  were  worth  about  £8000;  and  although  the  Defendant  and  his  witnesses 
I  put  the  value  much  lower,  it  was  evident  that  the  surplus  far  exceeded  the  value  of 
I  the  annuity.  James  Strong  the  elder  was  seventy  years  of  age  at  the  time,  and  in  a 
j  failing  state  of  health  ;  he  had  been,  for  some  time,  affiicted  with  asthma,  and  he  died 
[  seven  days  afterwards,  viz.,  on  the  17th  of  March.  Had  his  life  been  an  average  life, 
I  the  value  of  the  annuity  would  have  been  £345. 

I  At  his  death,  his  personal  propert}',  exclusive  of  that  in  the  deed,  consisted  of  £10 
i  cash,  and  some  wearing  apparel  and  ornaments,  the  value  of  which,  it  was  admitted, 
I  did  not  exceed  £5  ;  but  beyond  the  Plaintiffs'  [409]  claim  there  was  no  proof  of  any 
j  debt  owing  from  him  at  his  death,  except  one  of  £10. 

I  The  Plaintiffs  instituted  this  suit  against  James  Strong  the  younger,  alleging  that 
i  the  deed  of  March  1851  had  been  agreed  upon  for  the  purpose  of  defeating  the  Plain- 
j  tiffs'  claims,  and  that,  at  the  execution  thereof,  James  Strong  the  elder  was  indebted 
■  ill  several  sums  of  money,  and  was,  by  the  execution  of  the  deed,  in  insolvent  circum- 
stances. It  prayed  that  the  deed  might  be  set  aside,  and  for  payment  of  the  Plaintiffs' 
demands,  in  respect  of  the  breach  of  trust,  out  of  the  property. 

It  was  objected  that  the  representatives  of  Stabback,  the  co-trustee,  who  were 
equally  liable,  ought  to  be  made  parties  to  the  suit. 

Mr.  Shaptt'r,  for  the  Plaintiffs,  argued,  first,  that  it  was  not  necessary  to  make 

I  the  representatives  of  the  co-trustee  parties  to  the  suit  ;  Peni/  v.  Kiiuti  (5  Beav.  293), 

1  and  3L'd  General  Order  of  the  2Gth  of  .\ugust  1 84 1  (Ord.  Can.  174).     Secondly,  that 

i  this  was  palpably  a  vohnitary  and  fraudulent  conveyance  to  defeat  creditors,  which 

I  ought  to  be  set  aside.     (See  Toionsiml  v.  ll'eMamtt,  '1  Beav.  340  ;  4  Beav.  58.) 

;         Mr.  Bazalgette,  r.imtni.    First,  the  personal  representatives  of  Stabback  are  necessary 

parties  ;  rennij  v.  I'lnni/  (9  Hare,  39)  ;  and  the  breach  of  trust  cannot  be  established 

in    their   absence.      Secondly,  this  is  not  a  voluntary  deed,  but   one    for   valuable 

consideration,  and  the  grantor  did  not  thereby  become  insolvent,  for  he  retained  an 

II.  \-.— 6 
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an-[410]-nuity  of  £60  a  year,  which  was  a  sufficient  valuable  consideration  to  support 
the  <lce(l. 

The  Mastkr  ok  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this 
transaction  between  the  father  and  son  cannot  be  sujjported.  According  to  the 
Defendant's  own  account,  there  was  a  surplus  rental  of  £178  a  year.  The  annual 
receipt  was  £-t03,  ami  the  outgoings  £225,  so  that  there  was  a  surplus  of  £17f>, 
according  to  the  Defendant's  own  statement,  after  paying  the  interest  on  the  mort- 
gage debt.  This  the  Defendant  buys  for  a  life  annuity  of  £60,  at  a  time  when,  as  it 
is  clearly  proved,  both  parties  knew  that  the  father  was  on  his  death-bed  ;  and  its 
effect  was,  to  defeat  all  the  father's  creditors,  including  the  Plaintift's'  claim  for  £1000 
trust  money,  which  had  been  lent  on  insufficient  security.  If  the  father  had  been 
alive,  I  should  not  have  allowed  him  to  set  up  the  deed,  and  I  think  that  I  must  now 
set  it  aside  for  the  benefit  of  all  the  creditors.  A  breach  of  trust  is  clearly  shewn  ; 
and  there  arc  some  debts  due  from  the  father's  estate. 

I  should  observe  that,  as  between  the  father  and  son,  this  would  be  a  valid  transac- 
tion, even  as  a  voluntary  deed  ;  but  as  the  father  has  left  no  other  property,  the  deed 
must  be  set  aside  for  the  purpose  of  satisfying  all  his  creditors. 

I  must,  I  think,  make  a  decree  to  the  following  effect : — 

Declare  that  the  conveyance  of  1851  is  void  as  against  the  Plaintiffs  and  the  other 
creditors  of  James  Strong,  deceased.  Take  an  account  of  what  is  due  from  the  estate 
of  James  Strong,  deceased,  in  respect  of  the  £1000  trust  [411]  fund,  and  of  his  other 
debts.  Take  an  account  of  the  rents  and  profits  of  the  property  received  by  the 
Defendant,  making  just  allowance.  Declare  the  amount  of  the  rents  and  profits,  and 
the  property  itself,  liable  to  make  good  what  is  due  to  the  Plaintiffs  and  the  other 
creditors.  Appoint  a  receiver,  and  direct  a  sale  of  the  property  for  payment  of  the 
creditors. 

This  is  on  the  assumption  that  no  account  is  asked  of  the  estate  of  the  father,  which 
is  admitted  to  be  trifling. 

[411]     M'Keone  v.  Seaber.     March  10,  1854.  « 

An  answer,  part  of  which  is  indorsed  on  the  outside  skin  of  parchment,  will  not  be 

filed  by  the  Record  and  Writ  Clerks. 
Practice  in  such  a  case. 

In  this  case,  the  answer  was  writtten  on  one  skin  of  parchment,  and  part  was 
indorsed  on  the  back.     The  Record  and  Writ  Clerk  declined  to  file  it. 

Mr.  W.  H.  Clarke  applied  to  the  Court  that  the  answer  might  be  filed. 

Mr.  Ward,  one  of  the  Record  and  Writ  Clerks,  attended,  and  explained  to  the 
Court  that  the  practice  in  his  office  was  founded  on  this  :  that  the  outside  might 
become  worn,  and  the  answer  obliterated.  He  produced  an  order  made  in  a  similar 
case  by  Lord  Langdale.     {IFood  v.  Swann  (August  8,  1848).) 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  go  further  than  the 
order  of  Lord  Langdale.  [412]  If  the  Defendant's  solicitor  will  add  a  blank  skin,  by 
way  of  protection,  and  obtain  the  consent  of  the  Plaintiff,  this  answer  may  be  filed. 

Note. — The  order  was  indorsed  on  the  record  and  signed  by  the  registrar,  but 
no  order  was  drawn  up. 

[412]    Darby  i'.  Darby.     (Special  Case.)    March  10,  1854. 

A  wife  appointed  £5000  to  her  daughter,  but  if  she  had  a  fortune  of  £25,000  (over 
which  the  husband  had  a  power  of  appointment),  then  she  desired  the  £5000  to  be 
divided  between  her  son  and  daughter,  desiring  that  her  husband  should  have  a  life 
interest  therein.     Held,  that  the  husband  took  a  life-estate  at  all  events. 

Where  all  persons  beneficially  interested  are  parties  to  a  special  case,  the  trustees 
ought  to  be  omitted. 

On  the  marriage  of  Mr.  and  Mrs.  Darby  in  1822,  the  Leap  Castle  estate  was  settled 
in  remainder  on  the  first  and  second  sons  of  the  marriage,  and  £25,000  was  settled, 
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after  the  death  of  Mr.  and  Mrs.  Darby,  in  trust  for  such  of  the  children  of  the  marriage 

as  Mr.  Darhy  should  appoint,  and  in  default,  and  in  case  there  should  be  one  child, 
!  exclusive  of  an  eldest  son  entitled  to  the  Leap  Castle  estate  (which  happened),  in  trust 
>  for  such  child. 

I  There  were  two  children,  Jonathan,  and  the  Defendant  Mary  Charlotte,  an  infant. 
I        Mrs.  Darby  died  in  1847,  and  having  a  power  to  appoint  another  sum  of  £5000, 

she  made  her  will  as  follows  : — 
!        "  I,  Laura  Charlotte  Darby,  leave  the  £5000  bequeathed  by  my  mother  to  me,  to 

Mary  Charlotte  Darby,  my  daughter,  believing  there  is  no  provision  made  for  younger 
'  children  from  the  Leap  property.     If  there  be,  and  she  is  so  left  that  she  has  the 

fortune  my  father  gave  me,  amounting  to  £15,000,  and  anything  from  the  Leap 
'  property  to  make  it  up  £25,000,  I  desire  it  to  be  [413]  divided  between  Mary 
'  Charlotte  Darby  and  my  sou  Jonathan,  desiring  that  my  husband,  William  Henry 
:  Darby,  should  have  the  free  use  of  the  interest  of  the  above-said  £5000  till  his 
,  death." 

j  At  the  death  of  Mrs.  Darby,  her  husband  had  not  executed  the  power  of  appoint- 
jiment  over  the  £25,000,  and  no  provision  had  been  made  from  the  Leap  Castle 
[property  for  younger  children. 

I  The  questions  submitted  for  the  opinion  of  the  Court,  by  this  special  case,  were — 
I  whether,  under  the  will  of  Mrs.  Darby,  Mr.  Darby  was  entitled  to  a  present  life 
iinterest  in  the  said  sum  of  £5000  ?  and  whether  Mrs.  Darby  bad,  by  her  will,  in  any 

manner  restricted  or  afTected  the  right  of  Mr.  Darby  to  exercise  the  power  of 
•appointment  reserved  to  him  by  the  indenture  of  1822? 

i       Mr.  K.  Palmer  and  Mr.  Rasch,  for  the  Plaintiff,  Mr.  Darby,  contended  he  took  a 
life  interest  whether  his  daughter  became  entitled  to  the  whole  of  the  £5000  or  half, 
land  that  his  power  of  appointment  between  his  children  was  unaffected  by  his  wife's 
I  will,  there  being  no  question  of  election, 
i       Mr.  Lloyd  and  Mr.  Thompson,  for  Miss  Darby,  argued  that  the  gift  to  the  husband 

had  reference  to  and  was  governed  by  the  last  antecedent,  and  that  it  only  had  effect 

ill  the  event  of  the  £5000  becoming  divisible  between  the  son  and  daughter ;  Baker 
'v.  Baker  (6  Hare,  269)  ;  HolMaii  v.  Overtmi  (U  Beav.  467);  Traill  v.  Kihhkwhite  (12 
^Sim.   5) ;    Pearock  v.   Stockford  (3    De  G.   M.   &  G.   73),  and  which  event  had  not 
ihappened. 
'       [414]  Mr.  Cotterell,  for  the  trustees. 

-Mr.  Freeman,  for  Jonathan  Darby. 
j      The  Master  of  the  Rolls  [Sir  John  Romilly].     I  think  the  husband  takes  a 
[life  interest  in  this  fund   of  £5000.     The   will  contemplated  the  fortune  which  the 

daughter  might  ultimately  take,  and  her  rights  cannot,  therefore,  be  ascertained  until 
ithe  death  of  her  father,  for  until  then,  it  cannot  be  determined  whether  in  the  events 
iwhich  may  happen,  she  will  or  will  not  take  under  the  settlement,  or  from  the  Leap 
'estate,  property  amounting  to  £25,000,  in  which  event  the  £5000  is  to  be  divided 

between  her  and  her  brother. 

Both  branches  of  the  alternative,  namely,  whether  the  daughter  is  to  have  the 

£5000  or  £2500,  are  complete  anterior  to  the  gift  to  the  husband,  and,  consequently, 

the  gift  to  him  is  independent,  and  he  is  entitled  to  the  interest  of  the  £5000  at  once, 

ind  "  till  his  death."     It  will  depend  on  him  whether  the  son  gets  any  part  of  the 

£5000  or  not. 

Mr.  Lloyd.     The  trustees  ought  not  to  have  been  made  parties  to  the  special  case, 

which  raised  a  mere  abstract  question  between  the  parties  interested. 

The  M.isTEK  ok  the  R(jlls.     My  opinion  is  that  they  were  not  necessary  parties. 

[415]     Be  Bayley.     April  20,  24,  Ma;/  1,  1854. 

A.  mortgagee's  solicitor's  bill  was  delivered  at  the  completion  of  the  mortgage  trans- 
action, and  the  amount  retained,  after  objection.  A  petition,  presented  eleven 
months  afterwards  for  taxation,  was  refused,  although  the  bill  contained  an  objec- 
tionable item  of  £20  for  procuration  money. 

In  1853  Mr.  Simpkins  agreed  to  advance  Mr.  Smith  £8000  on  mortgage  of  his 
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real  estate.  In  this  matter  Mr.  Bayley  acted  as  solicitor  for  Mr.  Simpkins  and  Mr. 
Kowland  for  Mr.  Smith. 

Mr.  Hayluv  delivered  hi.s  bill,  as  against  his  client,  to  Mr.  Rowland,  on  the  6th 
of  Mav  18.')3,  amounting  to  £1.56,  l.")s.  lOd.  Mr.  Rowland  made  objections  to  some 
of  theitems,  but  Mr.  Bayley  refusing  to  make  any  abatement,  the  matter  was  settled, 
and  the  amoiuit  of  the  bill  was  then  retained  out  of  the  mortgage  monies.  Complaints 
were  afterwards  made,  and  the  mortgagor's  solicitor  proposed  that  £."?0  should  b© 
dedncte{l  or  the  matter  referred  to  arbitration,  which  was  refused,  but  Iky  ley  offered 
to  abate  £15. 

On  the  .^th  of  April  (eleven  months  after  payment),  Mr.  Smith  presented  a  petition 
for  taxation  of  the  bill.  It  specified  items,  some  of  which  it  was  alleged  ought  not 
to  be  charged,  and  others  which  were  stated  to  be  exorbitant  and  excessive.  The  only 
item,  however,  relied  on  in  argument,  was  the  following : — 

"1S.52.     December.     Procuration         .         .         .         £20." 

Mr.  C.  Grove,  in  support  of  the  petition.  This  is  not  a  case  of  payment,  but  of 
retainer  of  the  amount.  Besides,  the  settlement  was  completed  under  an  existing 
pressure,  and  sutticient  erroneous  items  and  overcharges  are  specified.  The  charge 
for  "  procuration  [416]  money  "  cannot  be  justified,  for  it  was  Kowland,  and  not 
Bayley,  who  procured  the  loan  of  £8000.  Even  if  it  could  be  charged  in  Rowland's 
bill,  which  is  doubtful,  it  was  altogether  improper  in  Bayley's  bill  against  the 
mortgagee. 

Mr.  Sidney  Smith,  contrh.  In  this  transaction  the  Petitioner  was  protected  liy 
his  own  solicitor,  and  was  sul)ject  to  no  pressure  whatever,  for  the  settlement  might 
have  been  postponed.  The  money  was  retained  by  the  mortgagee,  and  paid  to  his 
own  solicitor,  Bayley,  notwithstanding  the  objections,  and  the  transaction  being 
complete,  has  been  acquiesced  in  for  eleven  months  ;  He  Browne  (1  De  (t.  M.  iV  (i. 
322  ;  1.5  Beav.  61).  As  to  the  £20  for  procuration,  it  is  the  usual  charge  made  liy 
solicitors  in  all  mortgage  transactions  (12  Ann.  st.  2,  ch.  16,  s.  2  ;  17  Geo.  3,  c.  26, 
s.  7;  53  Geo.  3,  c.  141,  s.  9,  but  all  now  repealed);  the  Petitioner  has  been 
voluntarily  paid,  and  there  is  nothing  in  the  bill  which  amounts  to  what  is  termed 
fraud. 

Mr.  C.  Grove,  in  reply,  relied  on  the  item  of  £20. 

The  Master  of  the  Rolls.  I  will  give  my  opinion  on  Monday.  If  I  direct 
a  taxation  of  the  bill,  it  will  bo  on  the  ground  of  the  items  contained  in  it,  and  the 
first  item  startles  me  considerably. 

May  1.  The  Master  of  the  Rolls  [Sir  John  Komilly].  In  this  case  I  have 
had  a  great  deal  of  hesitation  and  doubt,  and  I  thought  that  some  of  these  items 
[417]  might,  of  themselves,  be  sutticient  to  open  the  bill.  On  closer  consideration, 
though  one  is  very  strong,  yet,  considering  the  length  of  time  since  the  settlement,  I  | 
cannot  order  a  taxation.  In  all  these  cases  of  mortgagor  and  mortgagee,  there  is 
some  degree  of  pressure.     I  shall  dismiss  the  petition  without  costs.(l) 

[417]    Reynolds  r.  Kortright.     Ma>)  4,  5,  8,  1854. 

[S.  C.  2  Eq.  R.  784 ;  2  W.  R.  445.]  ; 

A  domiciled  Englishman  made  his  will  in  a  Spanish  colony,  in  the  Spanish  language 
and  form,  and  empowered  K.,  whom  he  appointed  his  universal  heir,  to  make  his 
(the  testator's)  will,  making  therein  the  declaration,  kc,  and  other  matters  which 
had  been,  and  would  be,  communicated  to  him.  The  will  was  admitted  to  probate. 
Held,  first,  that  the  will  was  an  English  will,  and  that  in  construing  it,  the  Spanish 
language  was  only  to  be  looked  to,  in  order  to  ascertain  the  equivalent  expressions 
in  English  ;  and,  secondly,  that  K.  being  appointed  universal  heir,  the  beneficial 
interest  after  performing  the  trusts,  if  any  there  were,  belonged  to  K.,  and  not  to 
the  testator's  next  of  kin. 

(1)  See  In  re  Blachnore,  13  Beav.  154;    He  Huhhard,  15  Beav.  251  ;    Re  Mash,  15  ; 
Beav.  83  ;  Re  Finch,  16  Beav.  585 ;  Re  Barrow,  17  Beav.  547.  ' 
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In  1850  the  testator,  Miles  Richard  Charles  Keynolds,  a  rlomiciled  Englishman, 

went  on  a  pleasure  trip  to  Puerto  Kico,  in  the  island  of  Cuba,  and  took  up  his  abode 

at  the  house  of  the  Defendant,  Cornelio  Harcourt  Kortright,  who  was  his  brother's 

son.     The  testator  died  of  t^'phus  fever,  on  the  6th  of  September  1850,  having,  on 

the  -tth  of  the  same  month,  had  his  will  made  by  a  public  notary,  in  the  Spanish 

language,  of  which  the  following  is  a  translation  : — "In  the  town  of  Manata,  island  of 

Cuba,  on  the  4th  of  September  1850.     I,  the  undersigned,  having  been  called  for,  to 

the  estate  of  Mr.  Cornelius  H.  Kortright,  situate,"  ifec.,  found  ill  in  bed  Mr.  Kichard 

C.  Keynold.s,  whom  I  certify  as  known  to  me,  and  he  not  speaking  Spanish  very 

distinctly,  I  availed  myself  of  Mr.  Alfred  Viner,  that,  in  his  own  tongue  (the  English), 

he  should  ask  him  for  what  he  wanted  me,  and  Viner  having  offered,  [418]  under  the 

■  obligation  of  an  oath,  to  be  a  faithful  interpreter  of  that  which,  by  his  medium,  I 

I  should  ask  of  the  sick  man,  and  of  what  he  might  reply,  commenced  by  inquiring  of 

him  for  what  he  sent  for  me,  and  he  answered  that  it  was  to  give  a  power  to  Mr. 

Cornelius  H.  Kortright  to  make  a  will  for  him.     I  successively  asked  him,  thiough 

the  same  medium,  all  other  matters  necessary,  and  he  replied  that  he  was  a  native 

r  and  an  inhabitant  of  London,'  &c.,  "a  bachelor,  and  of  full  age  ;  that  finding  himself 

[  ill,  but  in  full  use  of  his  faculties,  memory,  understanding,  and  perfect  will,  believing 

and  confessing  the  profound  mystery  of  the  most  Holy  Trinity,  and  all  other  things 

;  which  our  mother,  the  Holy  Catholic,  Apostolic,  Koman  Church  believes  and  con- 

j  fesses,  he  said,  not  only  by  the  medium  of  Viner,  but  also  in  Spanish,  that  he  gave  his 

full  power,  as  amply  as  may  by  law  be  requisite,  to  Mr.  Cornelius  H.  Kortright  (his 

'  illness  and  other  causes  not  permitting  him  to  make  his  dispositions  with  the  perfec- 

I  tion  and  clearness  which  are  desirable,  and  which  mattei's  relating  to  his  last  will 

;  require),  as  he  deserves  his  entire  confidence,  and  he  is  certain  he  will  fulfil  them 

!  with  suitable  ethcacy  and  promptitude,  from  their  having  been  communicated  to  him, 

I  and  he  being  well  acquainted  with  them,  and  thus  that  in  his  own  name,  and  repre- 

'  senting  his  own  person,  claims,  and  rights,  he  may  formally  make,  within  or  beyond 

;  the  legal  term,  his  testament  and  last  will,  making  therein  the  declarations,  remissions 

of  debts,  discharges  of  conscience,  and  other  matters,  which  have  been  communicated 

'  to  him,  and  will  communicate  to  him  hereafter  ;  as  from  this  time  he  approves  of 

1  «verything  which  he  may  do,  in  conformity  with  the  instructions  referred  to,  being 

I  desirous  that  they  may  have  the  same  force  and  validity  as  if   they  wei'e  herein 

I  literally  explained,  for  which  he  gives  him  the  most  ample,  stable  and  effective  [419] 

i  power,  and  for  fully  carrying  out  that  which  he  disposes  and  declares  in  virtue  hereof, 

I  he  prorogues  the  legal  term   to  the  utmost  which  may  be  necessary,  without  any 

!  limitation,  reserving  to  himself  only  the  following :   1.  He  names  and  appoints  as  his 

:  sok  anil  unirersal  heir  of  all  his  property,  rights  and  claims,  belonging  to  him,  and 

!  which  may  belong  to  him,  by  reason  of  having  no  presumptive  heirs.  Mi-.  Cornelius 

'  H.  Kortright  that  he  may  have,  enjoy  and  inherit  them,  with  the  blessing  of  God 

and  his  friendly  att'ectioii,  and  by  the  present  he   revokes  and  cancels,"  all   prior 

I  testaments,  <Sic.  .  .  .     The  will  then  proceeded  :   "  Thus  he  said  and  declared,  and 

!  does  not  sign,  having  manifested  that  he  cannot,  but  will  try  to  see  whether  he  can 

'  do  so,  and  if  not,  that  a  witness  should  do  it,  at  his  request,  which  witnesses  were  " 

\  (naming  four)  "  present  and  neighbours,  which  I  attest,  as  also,  that  when  he  said  he 

:  gave  his  power  to  Mr.  C.  H.  Kortright  and  that  he  also  named  as  his  heir  the  said 

!  Kortright,  not  only  did  he  say  it  by  the  medium  of  the  interpreter,  but  he  expressed 

'  it  in  Spanish.     I  testify  there  are  some  marks  which  represent  the  following  letters, 

i  'U.  C.  Reynolds,'  made  "by  the  said  Mr.  Richard  C.  Reynolds."    Witnesses,  &c.    Signed, 

j  Jose  F.  Nin,  Public  Notary. 

This  will  was  propounded  for  probate,  and  the  Plaintitl",  a  niece  and  the  only  next 

of  kin  of  the  testator,  contested  its  admissibility  ;  but  on  the  30th  of  January  1852 

judgment  was  given  in  favour  of  its  admissibility,  and  on  the  8th  of  June  adminis- 

I  tration,  with  the  will  annexed,  was  duly  granted  to  the  Defendant,   "as  universal 

1  legatee." 

i        The  Plaintiff,  however,  contended  that  the  beneficial  interest  in  the  testator's 

I  estate  was  wholly  undisposed  of,  and  that  subject  to  the  funeral  and  testamentary 

![420]  expenses,  and  the  deljts  of  the  testator,  she  was  absolutely  entitled  thereto, 

and  that  at  all  events,  the  will  did  not  affect  any  of  the  the  testator's  property  except 
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that  which  was  at  Puerto  Kico,  of  which  a  debt  due  from  the  Defendant  formed  part. 
And  further,  that  a  portion  of  the  testator's  estate,  not  defined  by  the  will,  was  given 
on  trust  for  a  superstitious  use,  viz.,  masses  for  the  testator's  soul,  and,  therefore,  the 
testator  being  a  domiciled  Eiij^iishman,  and  a  member  of  the  Chuich  of  England,  the 
gift  to  the  Defendant  was  either  wholly  void,  or  void  to  the  extent  of  the  sum 
distritnitable  for  masses. 

The  bill  prayed  that  it  might  be  declared  that,  according  to  the  true  construction 
of  the  will,  the  beneficial  interest  in  the  estate  was  undisposed  of,  either  wholly  or  in 
part,  and  that  the  I'laintift",  as  sole  next  of  kin,  was  entitled  to  so  much  as  was 
undisposed  of,  and  that  the  accounts  might  be  taken,  i^c. 

According  to  the  evidence  of  Jose  F.  Nin,  the  notary,  the  testator  understood 
Spanish  very  well,  but  could  not  speak  it  with  clearness ;  that  in  Puerto  Kico  a 
testator  can  either  make  his  own  will,  or  appoint  an  attorney,  to  do  it  in  his  name; 
that  the  testator  can  give  power  to  a  comisario,  or  delegate,  to  draw  up  his  will, 
extending  the  time  in  which  to  make  it  to  that  of  one  year  or  less,  according  to  his 
pleasure,  though  the  law  onl}-  allows  four  months,  when  it  is  not  expressed  bj^  the 
principal ;  that  the  C(miisari<i  has  the  same  powers  as  the  testator,  conformable  to  the 
instructions  he  receives,  but  has  no  interest  or  any  benefit  in  the  testator's  property 
or  any  power  to  appoint  an  heir,  unless  specially  authorized  ;  that  it  is  the  common 
practice,  by  the  laws  of  Puerto  Kico,  to  appoint  heirs,  be  they  fanosos  or  strangers, 
who  are  named  by  the  testator'  himself,  by  their  names  and  [421]  surnames,  by  which 
requisite  they  are  considered  as  such  heirs  ;  that  the  effect,  according  to  the  law 
which  declares  an  individual  heir,  is  to  give  him  all  the  rights  appertaining  to  the 
proprietor;  that  by  the  laws  of  Puerto  Kico,  a  testator  can  will  his  property  to 
whomsoever  he  pleases,  in  case  he  has  no  heirs  "ascendants"  or  "descendants,"  that 
is,  lineal  heirs,  called  by  the  Spanish  law  "  fonosos,"  that  is,  heiis  necessarily,  or  heirs 
imposed  by  the  law  (in  the  will  improperly  translated  "presumptive  heirs") ;  that  a 
testator  having  heirs  "ascendants"  only,  can  dispose  of  the  "third"  and  the  "fifth" 
of  his  property  to  strangens,  but  having  heirs  "descendants,"  he  can  only  dispose  of 
the  "  fifth "  in  favour  of  strangers,  and  the  "  third "  in  favour  of  one  of  the 
"descendants;"  that  it  is  not  customary,  but  lawful,  to  appoint  the  comisario  the 
universal  heir ;  and  that  the  law  gave  no  right  to  the  Plaintiff  in  the  property,  but 
gave  the  whole  to  the  universal  heir. 

Several  Spanish  lawyers  gave  evidence  to  the  same  effect,  and  added,  that  the  law 
authorizes  the  coinisario  to  pay  the  debts,  and  afterwards  to  expend  one-fifth  of  the 
property  remaining  in  religious  services  for  the  soul  of  the  testatoi',  and  to  deliver  the 
rest  to  the  relations  of  the  testator,  if  there  should  be  any,  and  in  default  of  these,  to 
dedicate  it  to  "pious  uses." 

Mr.  K.  Palmer  and  Mr.  Wickens,  for  the  Plaintiff.  The  questions  to  be  determined 
in  this  case  are — first,  liy  what  law  the  case  is  to  be  governed  <  and,  secondly,  what  is 
the  proper  construction  of  the  will  ?  As  to  the  first  question,  it  is  clear  it  must  be 
determined  by  the  English  law;  Andndlwr  v.  Chalmer  (2  Sim.  1).  There  a  will  was 
made  by  a  Scotchwoman  domiciled  in  England,  in  [422]  the  Scotch  form,  and  .so  as, 
by  the  law  of  the  country,  the  gift  to  her  brother  of  the  residue,  would  not  lapse  by 
the  death  of  the  legatee.  The  brother  having  died  in  the  testatrix's  life,  it  was  held 
that  the  law  of  P]ngland  must  prevail,  and  that  the  next  of  kin,  and  not  the  repre- 
sentative of  the  brother  were  entitled.  Bcrnal  v.  Bema!  (3  Myl.  Si  Cr.  559).  'The 
Spanish  law  has  no  application,  and  no  extrinsic  evidence  can  be  admitted,  except  for 
the  purpose  of  explaining  the  technical  meaning  of  any  doubtful  expressions  in  the 
will ;  Goblet  V.  Becchei/  (3  Sim.  2i).  Construing  this  will  according  to  the  English  law, 
it  is  simply  an  appointment  of  A.  as  an  executor  for  certain  purposes  referred  to  in 
the  will,  but  not  evidenced  by  any  document,  and,  if  so,  the  bequest  fails  altogether, 
and  the  property  goes  to  the  Plaintiff;  Tlir  Corporation  of  Gloucester  v.  ITooil  (3  Hare, 
131),  affirmed  Corporation,  of  Gloucester  v.  Osborn  (1  H.  L.  Cas.  272);  Martin  v.  Doiuh 
(3  Hare,  146,  n.),  commented  on  by  Sir  James  Wigram  ;  Brings  v.  Penny  {^  Macn.  & 
G.  546  ;  3  De  G.  >t  Sm.  525).  It  will  be  argued,  indeed,  that  there  are  implied 
trusts  by  which  the  Spanish  law  affects  the  property,  such  as  the  payment  of  debts, 
and  the  application  of  one-fifth  to  the  -saying  of  masses  for  the  soul  of  the  testator, 
and  that  the  comisario  being  named  universal  heir,  is  like  an  executor,  who  also  sustains 
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the  character  of  residuary  legatee  according  to  the  English  law ;  but,  supposing  the 
Defendant  to  have  been  constituted  universal  heir,  there  are  words  in  the  will  which 
convert  him  into  a  trustee,  by  reason  of  the  precatory  words  used,  such  as,  "  his 
entire  confidence,"  and  being  "certain"  that  the  Defendant  would  "fulfil"  all  his 
dispositions  "from  their  having  been  communicated  to  him."  This,  then,  is  a  gift  of 
so  much  to  be  distributed  by  the  De-[423]-fendant,  according  to  the  instructions  of 
the  testator,  and  is  equivalent  to  a  secret  trust,  and  of  course  the  Defendant  cannot 
take  it  beneficially,  but  the  whole  is  void  and  goes  to  the  next  of  kin  ;  Chapman  v. 
Bnrwn  (6  Ves.  404).  At  all  events,  the  portion  applicable  to  masses  for  the  soul  of 
the  deceased  being  given  to  a  superstitious  use,  is  void  and  undisposed  of  ;  Cherry  v. 
Mott  (1  Myl.  &  Cr.  123) ;  and  therefore  belongs  to  the  next  of  kin.  There  was  some 
trust  certainly  affecting  the  whole  property,  which  the  testator  says  he  had  communi- 
cated to  the  Defendant,  and  which  the  Defendant  must  be  taken  to  have  contracted 
to  perform  ;  Fcxlmore  v.  Gunning  (5  Sim.  485) ;  the  Defendant  therefore,  taking  the 
property  wt  trust,  cannot  claim  it  beneficially  ;  Strickland  v.  Aldridge  (9  Ves.  519). 

Mr.  Lloyd  and  Mr.  Erskine,  contra.  The  Defendant  as  "  universal  heir,"  takes  the 
residue  beneficially,  after  all  payments  and  outgoings.  The  duties  of  "comisatio" 
cannot  be  performed,  and,  therefore,  the  Defendant's  appointment  to  that  office  may 
be  considered  as  altogether  blotted  out  from  the  will.  The  Defendant  will  then 
remain  mere  "sole  and  universal  heir  of  all  his  property,"  which  is  equivalent  to 
appointing  him  sole  residuary  legatee  and  devisee,  giving  him  therefore,  the  whole 
property  beneficially,  and  extinguishing  all  the  rights  of  heirs  and  next  of  kin.  That 
the  gift  is  beneficial  and  unaffected  by  any  trust  appears  from  the  words  "  that  he 
may  enjoi/,"  which  are  totally  inappropriate  to  a  fiduciary  gift  conferring  no  beneficial 
"enjoyment."  In  coming  to  a  conclusion  on  such  a  question,  the  relationship  between 
the  parties,  and  the  expressions  of  personal  regard,  are  [424]  not  to  be  disregarded ; 
King  V.  DcnUon  (1  Yes.  &  B.  260) ;  JTarren  v.  Ncwtan  (Dru.  474).  On  failure,  there- 
fore, of  any  of  the  particular  gifts,  they  pass  to  the  residuary  legatee ;  Evans  v.  Janes 
(2  Coll.  516);  Mitford  v.  Reynolds  (16  Sim.  105).  There  is  a  marked  distinction 
between  a  residuary  gift,  or  devise  charged  with  debts,  and  a  trust  to  pay  debts  ; 
King  v.  Denison  (I  Ves.  &  B.  272) ;  the  former  is  beneficial,  the  latter  limited  to  the 
particular  purposes.  The  above  distinction  applies  to  the  present  case,  and  makes 
the  authorities  cited  on  the  other  side  inapplicable. 

The  grant  to  the  Defendant,  "  as  universal  legatee,"  in  a  contested  suit  with  the 
Plaintiff,  is  conclusive  against  her  as  res  judicata ;  Walton  v.  Walton  (14  Ves.  318); 
Barrs  v.  Jackson  (1  Phill.  582). 

With  regard  to  the  superstitious  uses,  none  are  directed  by  the  will ;  it  is  only  a 
justifiable  application  of  the  assets,  which  may  be  made  by  a  comisario  under  the 
Spanish  law,  and  which  is  inapplicable  to  this  case. 

Mr.  K.  Palmer,  in  reply.  Where  there  is  a  gift  subject  to  a  previous  trust  or 
charge,  the  latter  must  be  definite  in  its  amount  and  nature,  for  if  it  be  so  vague  in 
its  description,  that  it  may  include  an  indefinite  part,  or  the  whole  property,  the  gift 
of  the  residue  is  too  uncertain,  and  the  ultimate  gift  cannot  operate.  Such  was  the 
opinion  of  Vice-Chancellor  Knight  Bruce  in  Briggs  v.  Penny  (3  De  G.  &  Sm.  542). 

The  Master  ov  the  Koli.s  [Sir  John  Komilly].  Before  disposing  of  this  case, 
I  shall  read  the  affida-[425]-vits,  in  order  to  consider  fully  the  effect  of  the  evidence 
of  the  Spanish  gentlemen  respecting  the  meaning  of  the  gift  in  the  will. 

I  think  the  first  (juestion  will  very  much  depend  on  this  :  whether  the  trust  is 
inseparably  connected  with  the  gift  of  the  residue  1  If  the  trust  is  imposed  on  Mr. 
Kortright,  and,  subject  to  the  performance  of  that  trust,  he  is  to  take  the  whole  of 
the  property,  then  this  case  appears  to  me  distinguishable  from  Briggs  v.  Pennij  and 
those  other  cases.  In  those  cases,  as  I  understand  them,  the  Court  found  that  the 
trust  was  inseparable  from  the  gift  of  the  residue.  That  is  the  distinction  that  runs 
through  all  that  class  of  cases. 

With  respect  to  the  other  question.  Whether  there  is  a  fraud  ?  I  apprehend  that 
rather  depends  on  this  :  whether  the  fact  of  the  promise  made  by  this  person  was  a 
species  of  contract  in  consideration  of  which  the  gift  was  obtained  !  If  a  testator 
voluntarily  and  freely  gives  property  to  a  person,  and  directs  him  to  perform  certain 
trusts  respecting  it,  ana  gives  him  the  whole  of  the  residue  of  the  property,  subject 


168  REYNOLDS    V.    KORTKIGHT  18  BEAV.  426. 

to  and  after  the  perfortnaiice  of  those  trusts,  and  some  one  or  more  of  them  fail, 
either  by  reason  that  the  ohjects  themselves  are  not  able  to  take  them,  or  that  the 
purpose  for  whieh  they  are  given  is  illegal,  then  I  apprehend  that  the  person  who 
takes  the  residue  would  take  it  increased  by  the  failure  of  these  trusts. 

But  before  I  express  a  final  opinion  on  the  sul)ject,  I  am  anxious  carefully  to  read 
over  the  evi<lence  of  the  Spanish  advocates  and  Judges,  in  order  to  understand  the 
full  eflect  to  be  given  to  the  words  used  in  this  will. 

[426]  .l/<f.'/  8.  The  Master  of  the  Rolls.  In  this  case,  I  ha\-e  read  through 
the  evidence,  and  in  my  opinion,  when  it  is  read  carefully,  there  appears  to  be  not 
only  no  contradiction  or  contrariety  in  it,  but  it  makes  out  that  the  due  effect  and 
construction  of  the  will  is  what  I  shall  presently  state. 

It  has  not  been  disputed  by  either  side,  that  I  must  read  this  as  an  English  will, 
written  by  an  English  gentleman,  and  that  I  am  only  to  look  at  the  effect  of  the 
Spanish  language,  in  order  to  ascertain  what  are  the  equivalent  expressions  in  English. 
Doing  so,  I  think  the  effect  of  the  will  is  this:  that  the  testator  gives  his  property 
to  Mr.  Kortright,  in  trust  to  distribute  such  portion  of  it,  in  such  manner  as  he  has 
already  directed,  or  shall  thereafter  direct ;  and  that,  subject  to  the  performance  of 
those  trusts,  he  gives  the  whole  of  the  property,  absolutely  and  unconditionally  to 
the  Defendant,  Mr.  Kortright. 

Now  what  is  the  efl^ect  of  this  will?  This  appears  to  me  to  be  the  result  of  the 
evidence :  Mr.  Kortright  must  be  treated  as  any  other  person  who  is  made  residuary 
legatee.  He  must  be  looked  at  in  the  same  point  of  view  as  if  the  testator  had  made 
A.  B.  or  C.  D.  residuary  legatee,  instead  of  Mr.  Kortright.  The  result  would  be, 
that  the  testator  had  given  a  direction  to  the  Defendant  Kortright  to  perform  certain 
things,  which  he  either  had  told,  or  should  thereafter  tell  him  to  do.  The  cases  are 
numerous  to  shew  that  this  is  void,  and  that  it  really  creates  no  trust  whatever. 
The  construction  of  the  will  being,  to  give  the  property,  subject  to  these  trusts  to 
Mr.  Kortright,  the  residuary  legatee,  the  necessary  [427]  consequence  is,  that 
no  part  of  the  residue  is  ill-given.  In  fact,  something  attempted  to  be  taken  out 
of  the  residue  is  ill-given  ;  and  the  result  is  (for  which  Lrake  v.  liohinson  (2  Mer.  392) 
was  cited,  but  for  which  it  is  not  necessary  to  cite  any  ca.se),  that  everything  which 
is  ill-given  falls  into  the  residue. 

A  question  was  raised  about  that  class  of  cases  of  which  Podmore  v.  Gunning 
(5  Sim.  485)  is  an  example.  It  was  a  case  of  this  description  :  the  testator  left  his 
property  to  his  wife  absolutely,  on  the  faith  of  her  promise  that  she  would  leave  it  to 
the  Plaintiffs  after  her  death,  and  the  Court  held  that  that  was  an  agreement  which 
ought  to  be  specifically  enforced  and  performed. 

Now,  in  all  ca.ses  of  trusts  there  are  two  or  three  requisites,  and  which  are, 
perhaps,  most  distinctly  dealt  with  in  cases  of  precatory  or  recommendatory  trusts, 
viz.,  that  the  subject-matter  of  the  trust  and  the  object  of  the  trust  must  be  precise 
and  clear.  It  is  evident  that  neither  of  those  conditions  exist  in  this  case,  and  these 
requisites  are  as  necessary  in  cases  like  J'odmdir  v.  Gunnintj  as  in  cases  of  precatory 
trusts. 

If  a  case  of  fraud  had  been  made  out  in  this  case,  and  the  Defendant,  Mr. 
Kortright,  had  'procured  the  absolute  bequest  of  the  property  to  himself,  as  residuary 
legatee,  upon  the  promise  and  condition  that  he  would  perform  certain  trusts,  which 
either  cannot  be  performed  in  law,  or  which  are  illegal  and  the  like,  I  admit  that  if 
any  such  contract  as  that  had  been  made  out  between  the  parties,  a  new  equity  might 
have  arisen.  But  there  really  is  no  such  equity,  and  no  such  case  made  in  this  suit. 
The  [428]  evidence  of  the  notary  who  drew  the  will  is  clear  that  he  asked  the  testator 
distinctly,  whether  it  was  his  intention  to  make  Mr.  Kortright  the  universal  heir, ' 
and  the  testator  not  only  said  so  through  the  interpreter,  but  said  the  same  to  him  in 
Spanish,  and  there  can  be  no  question  that  such  was  his  intention.  There  is,  there- 
fore, no  species  of  contract ;  but  it  is  a  beneficial  interest  which  he  intended  to  give 
him  ;  but  if  the  previous  intentions  failed,  which  is  not  a  point  in  this  case,  the  only 
([uestion  then  would  be,  whether  the  Plaintiff  would  be  entitled  to  any  part  of  them? 
I  think  the  whole  falls  into  the  residue,  and,  in  my  opinion,  the  result  is,  that  Mr. 
Kortright  is  entitled  to  the  whole  of  the  property  under  the  will  of  the  testator. 

At  one  time  I  thought  I  could  make  a  declaration  to  that  efiect,  and  direct  the 
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costs  to  be  paid  out  of  the  estate,  but  I  do  not  think  I  can.     Therefore,  although  I 
think  the  proper  course  is  to  dismiss  the  bill,  I  shall  do  so  without  costs. 


[429]    The  South-Eastern  Kailway  Company  v.  The  Submarine  Telegraph 
Company,  &c.    Nov.  10,  11,  1853. 

[S.  C.  2  Eq.  R.  19  ;  23  L.  J.  Ch.  183  ;  17  Jur.  104i  ;  2  W.  R.  31.] 

The  insertion  of  the  words  "  that  such  other  order  may  be  made  upon  the  Defendants 
as  the  nature  of  the  case  may  require,"  does  not  convert  a  bill  for  discovery  into  a 
bill  for  relief,  and,  therefore,  it  is  irregular  to  move  to  dismiss  such  a  bill  for  want 
of  prosecution. 

The  bill,  in  this  case,  was  ostensibly  a  bill  of  discovery  in  aid  of  an  action  at  law, 
brought  by  the  Plaintiffs  against  the  Defendants.  It  was  headed  "  Bill  of  Complaint," 
and  prayed, 

"1st.  That  the  said  Defendants  might  make  a  full  and  true  discovery  of  all  and 
every  the  matters  aforesaid. 

"  2d.  That  such  other  order  might  be  made  upon  the  said  Defendants,  as  the  nature 
of  the  case  might  require." 

The  Defendants  had  put  in  a  full  answer,  and  treating  this  as  a  bill  of  discovery, 
they  were  entitled  to  move  for  the  costs ;  but  considering  it  as  a  bill  for  relief,  the 
Defendants  were  in  a  position  to  move  to  dismiss  the  bill  for  want  of  prosecution. 

The  Defendants,  treating  this  as  a  bill  for  relief,  now  moved  to  dismiss  the  bill  for 
want  of  prosecution. 

Mr.  Piggott,  in  support  of  the  motion,  the  bill  is  headed  a  "  bill  of  complaint,"  and 
the  prayer  for  "  such  other  order  as  the  nature  of  the  case  may  require,"  converts 
what  might  otherwise  have  been  a  bill  of  discovery  only,  into  a  bill  for  general  relief ; 
ArKjell  [430]  v.  JFeslmmhe  (6  Sim.  30),  which  is  exactly  in  point ;  for  here  the  prayer, 
"that  such  order  may  be  made,"  &c.,  is  contained  in  the  prayer,  and  not  in  the  prayer 
of  process.  It  is  uinisual  in  a  bill  for  discovery  only  to  make  any  addition  to  the 
prayer  for  discovery,  and  "  in  every  case  it  ought  to  appear  most  distinctly  whether 
the  bill  is  for  relief  or  for  discovery  only  ; "  Angell  v.  IVestcomhe  (6  Sim.  31) ;  1  Smith's 
Practice  (p.  642).  The  Defendants,  therefore,  are  entitled  to  have  the  bill  dismissed 
for  want  of  prosecution. 

Mr.  Simpson,  contra.  This  is  a  bill  for  discovery,  and  not  for  relief,  and  the  con- 
cluding clause  of  the  prayer  is  not  inconsistent  with  its  being  so  considered.  That 
clause  was  introduced  into  the  prayer,  because  it  was  formerly  contained  in  the 
prayer  of  process,  and  under  the  new  practice  there  is  no  longer  any  prayer  of 
process  in  a  bill.  Besides,  the  word  "  order  "  only,  and  not  "  decree,"  is  used  in  the 
prayer,  and  that  constitutes  the  distinction,  and  makes  the  bill  a  bill  for  discovery 
only,  and  not  for  relief,  for  the  word  "order,"  without  the  word  "  decree,"  in  the 
prayer  of  process  to  a  bill  of  discovery,  does  not  render  the  bill  demurrable  ;  Baker  v. 
Bramah  (7  Sim.  17).  The  mere  addition  of  a  prayer  for  general  relief,  even  to  a  bill 
making  a  case  for  discovery  only,  would  not  be  a  ground  for  allowing  a  demurrer; 
Brandon  v.  Samh  (2  Ves.  jun.  514  ;  but  see  Allan  v.  Copeland,  S  Price,  522,  contra). 

Mr.  Piggott,  in  reply. 

The  M.\.ster  of  the  Rolls  reserved  judgment. 

[431]  Nov.  11.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  that 
the  bill  is  merely  a  bill  for  discovery,  and  that  the  "  order  "  asked  in  the  concluding 
part  of  the  prayer  is  merely  consequential  to  the  discovery.  It  is  like  the  order 
asked  in  the  prayer  of  process,  and  refers  to  such  an  order  only  as  would  be  necessary 
and  could  be  made  on  a  bill  for  discovery.  But,  as  the  prayer  of  the  bill  is  unusual 
in  its  form,  I  shall  refuse  the  motion  without  costs. 


R.  v.— 6* 
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[431]     Agassiz  v.  Squire.     Dec.  6,  7,  8,  1853  ;  MarcJi  22,  1854. 

[S.  C.  23  L.  J.  Ch.  985 ;  1  Jnr.  (N.  S.)  50.] 

Distinction  between  an  appointment  exceeding  the  limits  of  a  power  and  void  for  the 
e.xcess  only,  and  one  which  being  a  fraud  on  the  power  is  void  altogether. 

A.  B.  had  a  power  to  appoint  a  rent  charge  in  favour  of  her  sons,  and  a  power  to 
appoint  policy  monies  in  favour  of  her  children.  On  the  13th  of  August  1838  she 
appointed  the  rent  charge  to  her  son  (loorge,  who,  on  the  following  day,  settled  it, 
not  only  in  favour  of  himself  and  other  objects  of  the  power,  but  also  of  A.  B.'s 
husband  and  others  not  objects  of  the  power.  On  the  same  day,  A.  B.  appointed 
the  policy  monies  partly  in  favour  of  objects  of  the  power  and  partly  in  favour  of 
her  husband  and  other  persons  not  such  objects.  The  deed  contained  a  proviso, 
that  if  any  of  the  objects  should  refuse  to  accede  to  the  arrangements  as  to  the  rent 
charge  and  policy  monies,  he  should  forfeit  the  benefits  intended.  On  the  same 
day,  (xeorge  gave  a  bond  to  A.  B.'s  husband  for  securing  him  a  benefit  out  of  the 
policy  monies.  The  Court  being  of  opinion  that  the  tran.saction  must  be  taken  as 
a  whole,  held  it  altogether  void,  both  as  against  the  objects  of  the  power  and  the 
rest,  considering  it  an  entangled  transaction  to  eft'ect  a  fraudulent  execution  of  the 
power  in  favour  of  persons  who  wei'e  not  objects. 

The  facts  and  arguments  so  clearly  appear  in  the  judgment  as  to  recjuire  no 
further  statement.     The  case  was  argued  by 

Mr.  R.  Palmer  and  Mr.  Toller,  for  the  Petitioner,  George  B.  Wentworth.  They 
cited  Stackpnok  v.  Beaumont  (3  Ves.  89)  ;  Luxford  v.  Clieeke  (3  Lev.  125) ;  1  Jarman  on 
Wills  (p.  731) :  [432]  2  Sugden  on  Pow.  (pp.  202-208) ;  Palmer  v.  Jflieekr  (2  Ball  & 

B.  18) ;  3  &  4  Will,  i,  c.  74,  s.  47  ;  Askham  v.  Barker  (12  Beav.  499  ;  17  Beav.  37). 
Mr.  Roupell  and  Mr.  Hedge,  for  the  Plaintiff,  Louisa  Agassiz,  citeil  Lee  v.  Fernk 

(1  Beav.  483) ;  Salmon,  v.  Gihbs  (3  De  G.  &  Sm.  343) ;  Lady  Cavan  v.  Pultena/  (2  Ves. 
jun.  544) ;  Doi/d  v.  fFake  (5  De  G.  &  Sm.  226). 

Mr.  Drewry,  for  the  trustees  of  policy  monies. 

Mr.  Sparling,  for  Mr.  Agassiz. 

Mr.  Craig  and  Mr.  C.  C.  Barber,  for  the  children  of  George  B.  Stackpoole,  referred 
to  Clifford  V.  Beaummt  (4  Russ.  325) ;  Chaplin  v.  Chaplin  (3  P.  Wms.  229) ;  Co.  Litt. 
(p.  298  a.) ;  3  &  4  Will.  4,  c.  74,  s.  47  ;  Sugden  on  Real  Property  (p.  196,  pi.  14) ;  2  Sug. 
on  Pow.  (p.  281  (6th  ed.));  Langdon  v.  Blacknwre  (Amb.  289);  Laubeni/  v.  Cockhum 
(1  Mer.  626) ;  Alexander  v.  Alexander  (2  Ves.  sen.  640) ;  Sadler  v.  Pratt  (5  Sim.  632). 

Mr.  Toller,  in  reply. 

The  M.v.ster  of  the  Rolls  reserved  judgment. 

March  22,  1854.  The  Master  of  the  Roll.s  [Sir  John  Romilly].  The  question 
in  this  cause  depends  upon  the  effect  of  four  deeds  of  the  14th  of  August  1838 — 
whether,  in  fact,  they  are  binding  to  any,  and  if  any,  to  what  extent,  on  the  interest 
of  the  Plaintiff? 

[433]  In  order  to  arrive  at  a  just  conclusion,  and  to  make  the  grounds  upon  which  I 
have  proceeded  in  arriving  at  that  conclusion  clear,  I  think  it  necessary  to  state,  in 
greater  detail  than  I  should  in  an  ordinary  case  think  advisable,  the  fact  connected 
with  the  execution  and  operation  of  these  deeds. 

Sir  Thomas  Blackett,  by  his  will  made  shortly  before  his  death,  which  took  place 
in  1792,  devised  certain  real  estates  in  Northumberland  and  Durham,  to  one  of  his 
nephews  for  life,  and  after  his  decease,  for  the  benefit  of  his  issue  male,  with  remainder,, 
in  default  of  such  issue,  to  certain  uses  in  favour  of  Thomas  Richard  Beaumont  and 
Diana  his  wife,  and  their  issue,  which  Diana  Beaumont  was  one  of  the  natural 
daughters  of  the  testator,  with  remainder,  in  default  of  such  issue,  to  similar  uses  in 
favour  of  William  Lee  and  Sophia  his  wife,  who  was  another  of  the  natural  daughters 
of  the  testator,  and  in  default  of  their  issue,  to  the  use  of  Louisa  Wentworth,  the 
other  of  the  testator's  natural  daughters,  or  such  person  as  she  should  first  intermarry 
with  (if  before  twenty-one,  with  the  consent  of  the  trustees  named  in  the  will,  or  the 
survivor  of  them),  and  which  person  the  testator  directed  should  previously  make  a 
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settlement  upon  his  daughter  Louisa,  to  the  satisfaction  of  his  trustees  ;  and  he 
directed,  that  the  property  should  be  held  on  trust  for  Louisa,  or  such  person  as  she 
should  so  first  marry,  for  their  lives  and  the  life  of  the  survivor,  and  after  the  decease 
of  the  survivor,  to  the  use  of  all  the  sons  of  the  body  of  Louisa,  by  such  first  or  any 
after-taken  husband,  with  remainder  over,  in  default  of  such  issue. 

By  the  same  will,  the  testator  charged  his  property  with  an  annuity  of  X3000, 
which  he  gave  in  trust  for  his  daughter  Louisa  AVentworth,  for  life,  until  her  mar- 
[434]-riage,  under  and  subject  to  the  restrictions  already  stated,  or  for  her  life,  and 
that  when  she  should  so  marry,  as  already  mentioned,  then  it  should  be  upon  trust 
for  her  and  her  issue,  subject  to  the  same  restrictions  and  interest  as  he  had  already 
declared  respecting  an  annuity  of  £.3000  in  favour  of  Sophia  Lee  and  her  issue, 
which  were  to  this  effect,  viz.,  to  Mrs.  Lee  and  her  husband,  for  their  lives  and  the 
life  of  the  survivor,  and  after  the  decease  of  the  survivor,  to  the  use  of  any  one  or 
more  of  the  sons  of  Sophia  Lee,  and  of  the  sons  of  such  sons,  as  the  survivor  of 
Sophia  and  her  husband  should,  by  deed  or  will,  appoint,  and  in  default  of  appoint- 
ment, to  the  use  of  the  first  and  other  sons  of  Sophia,  successively,  in  tail  male,  and 
in  default  of  such  issue,  to  sink  into  the  estate  on  which  the  annuity  was  charged. 

It  is  to  be  observed,  in  the  first  place,  that  this  rent  charge  creates  no  interest  in 
favour  of  daughters,  but  that  it  is  confined  to  the  sons  and  sons  of  sons  of  the 
testator's  daughter  Louisa. 

The  testator,  bj'  his  will,  also  gave  to  his  daughter  Louisa  a  legacy  of  ,£10,000, 
payable  in  manner  following  (that  is  to  say)  £5000  upon  her  marriage,  with  such 
consent  as  aforesaid,  and  £-5000  within  two  years  next  afterwards. 

Louisa  Wentworth,  on  the  4th  of  April  179-t,  and  while  still  an  infant,  married 
Mr.  Stackpoole,  but  without  having  obtained  the  stipulated  consent,  and  without 
any  settlement  having  been  made,  as  was  directed  by  the  will  of  the  testator.  This 
circumstance,  however,  as  was  decided  by  Lord  Thurlow  in  1796,  did  not  affect  Mrs. 
Stackpoole's  interest  in  the  rent  charge  of  £3000,  which  still  remained  as  given  by  the 
will,  although  the  intended  settlement  was  never  executed  ;  and  under  the  [435] 
decree  of  the  Court  of  Chancery  it  was  conveyed  to  trustees,  in  trust  as  to  one-third 
to  Mrs.  Stackpoole  for  her  separate  use,  and  as  to  the  remaining  two-thirds  to  her 
husband  during  their  joint  lives. 

There  were  issue  three  children  of  the  marriage  :  the  Plaintiff,  Mrs.  Agassiz,  who 
was  born  on  the  30th  of  December  1796  ;  the  Defendant  George  B.  AV.  Stackpoole ; 
and  William  W.  Stackpoole,  who  has  since  died,  leaving  no  issue. 

In  March  1813  Mr.  Stackpoole  effected  an  insurance  on  the  life  of  his  wife, 
Louisa,  in  the  Plquitable  Assurance  Society,  for  the  sum  of  £5000,  which  he  kept  up 
<luring  his  life.  He  died  on  the  15th  of  April  1817,  intestate.  On  his  death,  his 
widow  treated  this  policy  as  her  own  property,  and  duly  paid  the  premiums  as  they 
became  due,  until  her  decease.  This  policy  was  the  property  of  Mr.  Stackpoole,  and, 
<;c)nsei|uently,  his  children  might  claim  three-fourths  of  the  produce  thereof,  on  duly 
repaying,  to  the  estate  of  their  mother,  the  premiums  paid  by  her;  still  this  claim 
is  not  made,  and  practically,  for  the  purpose  of  the  decision  in  this  ease,  the  policy 
and  the  monies  thereby  secured  may  be  treated  as  the  property  of  Louisa  Wentworth. 

Shortly  after  her  husband's  death,  and  in  the  month  of  July  1817,  Mrs.  Stack- 
poole eftected  a  policy  for  £5000  upon  her  own  life,  in  the  Westminster  Insurance 
Company,  and  another  for  £5000  in  the  Pelican.  All  these  policies  were  kept  up  by 
Mrs.  Stackpoole,  and  were  subsisting  in  the  month  of  March  1822,  when  Mrs.  Stack- 
poole married  the  Defendant,  Mi-.  Clifford,  her  second  hu.sband. 

On  this  occasion,  marriage  articles,  bearing  date  the  [436]  18th  of  March  1822, 
were  duly  executed.  The  parties  to  it  were  Mr.  Clifford  of  the  first  part,  Mrs. 
Stackpoole  of  the  second  part,  and  Mr.  Beaumont  and  the  Defendant  Mr.  Squire 
(the  trustees  of  the  settlement)  of  the  third  part.  This  deed  recited,  that  Sir  Thomas 
Blackett  had,  by  his  will,  given  the  rent  charge  of  £3000  as  therein  mentioned,  and 
also  that  he  had  given  to  his  daughter,  Louisa  Wentworth,  the  legacy  of  £10,000,  as 
above  stated.  It  recited  the  three  policies  of  assurance,  and  that  it  was  intended,  by 
the  parties  thereto,  to  vest  the  rent  charge,  the  three  policies,  and  the  legacy,  in  the 
trustees,  upon  the  trusts  thereinafter  mentioned,  and  thereupon,  by  this  deed,  Mr. 
Clifford  and  his  intended  wife  covenanted  to  assure  the  rent  charge  of  £3000  per 
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annum  to  the  trustees,  in  trust  thereout  to  pay  the  premiums  on  the  three  policies  of 
assurance,  then  to  pay  the  annual  sum  of  £500  to  Mr.  Clifford  for  his  life,  and  to- 
my  the  residue  to  Mrs.  Clifford  for  her  separate  use,  without  power  of  anticipation. 
In  case  Mr.  Clifford  should  survive  his  wife,  the  trustees  were  to  divide  the  rent 
charge  in  the  following  manner,  viz.,  £600  to  George  B.  W.  Stackpoole,  during  the= 
joint  lives  of  himself  and  Mr.  Clifford ;  £C00  to  AVilliam  W.  Stackpoole,  during  the 
joint  lives  of  himself  and  Mr.  Clifford  ;  £300  to  the  Plaintiff'  (Mrs.  Agassiz),  during 
the  joint  lives  of  herself  and  Mr.  Clifford ;  and  the  residue,  being  £1500  per  annum^ 
was  to  be  paid  to  Mr.  Clifford  for  his  life. 

This  deed,  therefore,  did  not  affect  to  deal  with  the  rent  charge  beyond  the  life  of 
the  survivor  of  Mr.  and  Mrs.  Clifford. 

By  the  same  articles,  Mr.  Clifford  and  Mr.  Stackpoole  next  proceeded  to  covenant 
with  the  trustees,  to  vest  in  them  the  three  policies  of  assurance  and  the  legacy  of 
£10,000,  upon  the  trusts  following  (that  is  to  [437]  say),  as  to  the  legacy  of  £10,000 
to  pay  the  interest  thereof  to  Mrs.  Clifford,  on  the  same  trusts  as  those  declared  re- 
specting the  residue  of  the  rent  charge  of  £3000,  during  the  joint  lives  of  Mr.  and  Mrs. 
Clifford,  and  if  Mr.  Clifford  should  survive,  to  pay  the  interest  thereof  to  him  for  his  life. 
And  as  to  the  policy  monies,  upon  trust  to  receive  the  monies  to  become  due  thereon, 
after  the  decease  of  Mr.  Clifford,  as  to  £5000,  part  thereof,  in  trust  for  the  thiee  children 
of  Mrs.  Clifford,  by  her  first  husband,  in  equal  shares  ;  and  as  to  the  residue  thereof, 
upon  trust  for  the  three  existing  children  of  Mrs.  Clifford  and  for  the  children  of  the 
marriage,  as  she  should  by  deed  or  will  appoint,  and  in  default  of  appointment,  amongst- 
them  all  equally.  And  the  articles  contained  a  proviso,  that  in  the  settlement  to  h& 
made  of  the  legacy,  and  the  monies  to  be  derived  from  the  policies  of  a.ssurance,  there 
should  be  inserted  the  usual  powers  and  provisoes  (specifying  them),  and  also  a. 
declaration,  that  in  ca.se  George  Stackpoole  or  William  W.  Stackpoole,  or  any  son  of 
Mr.  Clifford,  should  be  entitled  to  the  rent  charge  of  £3000,  or  any  part  thereof,  to- 
an  amount  exceeding  in  value  £500  per  annum,  all  the  trusts  thereinbefore  declared 
in  favour  of  such  son,  of  and  in  the  said  last-mentioned  trust  monies,  stocks  and 
securities,  either  by  advancement  or  otherwise,  should  go  and  be  held  in  trust  for 
the  other. 

No  settlement  was  executed  in  pursuance  of  these  articles.  Immediately  after  the 
execution  of  them  the  marriage  was  solemnized,  but  there  has  been  no  issue  of  the 
marriage. 

George  B.  Stackpoole  has  also  married,  and  has  had  issue  five  children,  three  of 
whom  are  alive  and  Defendants  to  this  suit. 

[438]  In  March  1831  the  Plaintiff,  who  was  the  only  daughter  of  Mrs.  Clifford, 
married  the  Defendant,  James  David  Agassiz.  In  contemplation  of  this  marriage 
certain  articles,  bearing  date  the  24th  of  March  1831,  were  duly  executed  betweea 
Mrs.  Clifford  of  the  first  part,  Mr.  and  Mrs.  Clifford  of  the  second  part,  Mr.  Agassiz 
of  the  third  part,  the  Plaintiff  of  the  fourth  part,  and  the  three  trustees  (of  whom. 
George  B.  Stackpoole  was  one)  of  the  fifth  part.  By  this  deed,  Mrs.  Clifford,  in 
exercise  of  the  power  reserved  to  her  by  the  deed  of  the  18th  of  March  1822,  appointed 
the  sum  of  £2333,  Gs.  8d.  (part  of  the  policy  monies)  to  the  Plaintiff'  absolutely,  and 
thereupon  this  sum,  together  with  the  £1666,  13s.  4d.,  to  which  she  was  entitled 
under  the  deed  of  March  1822,  and  also  all  such  further  interest  as  the  Plaintiff,  or 
her  husband  in  her  right,  might  become  entitled  to,  under  the  articles  of  the  18th 
of  March  1822,  in  the  residue  of  the  policy  monies,  and  also  the  annual  sum  of  £300' 
therein  mentioned,  and  all  other  the  personal  estate  to  which  the  Plaintiff  or  her 
husband  were  then  or  might  thereafter  become  entitled,  were  assigned  to  the  trustees 
upon  trust  for  the  separate  use  of  the  Plaintiff',  without  power  of  anticipation,  and. 
after  her  decease,  for  her  husband  for  his  life,  and  after  the  decease  of  the  survivor, 
for  the  children  of  the  marriage,  but  if  none,  then  for  the  Plaintiff  absolutely,  if  she 
should  survive  her  husband,  if  not,  as  she  should  by  will  appoint,  and  in  default,  to 
her  next  of  kin,  as  if  she  had  died  unmarried. 

The  marriage  was  solemnized  immediately  after  the  execution  of  these  articles, 
but  there  was  no  issue  of  the  marriage. 

In  1827  a  bill  was  filed  in  this  Court,  to  enforce  payment  of  the  legacy  of  £10,000, 
which  was  dismissed,  [439]  and  no  further  question  arises  upon  it,  nor  would  it  here 
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bave  been  necessary  to  refer  to  the  legacy  at  all,  had  it  not  been  that  the  existence 
of  such  a  claim  has  raised  a  question  as  to  the  construction  of  the  deed  of  March  1822, 
un  behalf  of  the  children  of  Mr.  George  Stackpoole. 

In  1838  the  transaction  took  place  which  gives  rise  to  the  question  to  be  determined 
ill  this  cause.  This  consisted  in  the  execution  of  four  deeds,  one  of  the  13th  of  August 
1S38,  and  the  three  others  bearing  date  the  following  day. 

By  the  first  of  these  deeds,  which  bears  date  the  13th  of  August  1838,  Mrs. 
Clifford  exercised  the  power  of  appointment,  given  her  by  the  will  of  Sir  Thomas 
Blackett  over  the  rent  charge  of  £3000,  and  appointed  the  whole  thereof  unto  George 
W.  B.  Stackpoole,  his  heirs  and  assigns,  absolutely. 

The  second  deed  bears  date  the  Uth  of  August  1838.  It  is  executed  by  Mr.  and 
Mrs.  Clifford  of  the  first  part,  by  George  B.  \V.  Stackpoole  of  the  second  part,  and 
Beauchamp  and  Squire  (the  trustees  of  Mr.  and  Mrs.  Clifford's  settlement)  of  the  third 
part.  It  recites  the  will  of  Sir  Thomas  Blackett,  the  marriage  of  Mrs.  Clifford  with 
Mr.  Stackpoole  (her  first  husband),  his  death  and  her  marriage  with  Mr.  Clifford,  the 
marriage  articles  of  the  18th  of  March  1822,  executed  on  that  occasion.  It  also  recites 
the  marriages  of  the  three  children  of  Mrs.  Clifford  by  her  first  marriage,  and  that 
there  was  issue  of  the  marriage  of  George  Stackpoole,  but  none  by  either  of  the  two 
ither  marriages.     The  indenture  then  proceeds  to  recite  in  the  words  following  : — 

"  And  whereas,  although  doubts  had  arisen,  previously  [440]  to  the  said  hereiu- 
liefore  in  part  recited  articles  of  agreement,  and  have  since  been  and  now  are  enter- 
tained, whether,  in  consequence  of  the  former  marriage  of  the  said  Louisa  Clifford 
\\  ith  her  said  first  husband,  William  Stackpoole,  deceased,  without  such  consent  as 
aforesaid,  the  said  annual  sum  or  yearly  rent  charge  of  £3000  will,  under  and  by 
virtue  of  the  said  devise  retained  in  the  will  of  Sir  Thomas  Blackett,  deceased,  continue 
payable  to  the  said  J.  Clifford  or  George  B.  W.  Stackpoole,  or  either  of  them,  or  to 
any  or  either  of  the  said  children  of  Louisa  Clifford  after  her  decease,  or  whether  the 
same  may  not  be  held  and  adjudged  to  have  been  or  to  be  forfeited  or  annihilated  ;  yet, 
nevertheless,  it  has  been  deemed  expedient,  and  the  parties  hereto  are  desirous  and 
have  agreed  to  make,  as  far  as  they  legally  can  or  may,  a  final  settlement,  as  well  of 
the  annual  sum  or  yearly  rent  charge  of  £3000  as  also  of  the  three  several  sums  of 
£.')000,  £.5000,  £5000,  so  assured  by  the  three  several  policies  hereinbefore  particularly 
mentioned  or  recited,  and  the  accumulations  of  the  same  respectively,  which  proposed 
settlement  it  has  been  further  agreed,  shall  not,  in  anywise,  be  invalidated,  defeated 
or  varied  so  far  as  respects  the  several  sums  of  £5000,  £5000,  £5000,  and  the 
accumulations  thereof  respectively,  by  any  parties,  or  complete  forfeiture  or  annihila- 
tii)n  of  the  annual  sum  or  rent  charge  of  £3000.  And  whereas  it  hath  also  been 
aj,'reed  between  the  said  parties  hereto  that  Louisa  Clifford  should,  in  the  first  instance, 
I'V  the  execution  of  the  power  to  her  reserved  or  limited  by  the  in  part  recited  will 
nf  Sir  Thomas  Blackett,  deceased,  direct,  limit  and  appoint  the  said  annual  sum  or 
}  early  rent  of  £3000  to  the  use  and  behoof  of  the  said  George  B.  W.  Stackpoole,  his 
heirs  and  assigns,  absolutely,  after  the  decease  of  the  said  Louisa  Clifford,  and  that 
the  said  J.  Clifford  and  Louisa  Clifford  his  wife,  and  George  B.  W.  Stackpoole,  should, 
[441]  by  an  immediately  subsequent  indenture  (that  is  to  say,  by  these  presents),  so 
grant  and  convey  the  said  annual  sum  or  yearly  rent  charge  of  £3000  unto  the 
trustees,  their  heirs  and  assigns,  as  that  the  same  might  be  (even  if  the  validity  of 
the  said  power  or  its  execution  were  doubtful)  well  vested  in  them,  freed  and  dis- 
charged from  all  estates  tail  therein  created  or  limited  by  the  will  of  Sir  Thomas 
Blackett,  deceased,  upon  the  trusts  and  for  the  ends,  intents  and  purposes  hereinbefore 
particularly  mentioned  and  referred  to." 

It  then  recites  the  indenture  of  even  date,  which  I  am  about  next  to  mention,  and 
lastly,  it  contains  a  recital  in  words  to  this  effect : — "  It  having  been  arranged  (as 
hereinbefore  is  mentioned),  that  the  rent  charge  of  £3000  should  be  granted  to  and 
vested  in  Beauchamp  and  Squire,  their  heirs  and  assigns  and  the  trusts  thereof 
'leclared  and  settled  by  this  indenture,  it  has  been  further  agreed,  between  the  parties 
to  it  that  for  the  purpose  of  effecting  an  e(|uitable  and  beneficial  disposition  thereof, 
among,  as  well  Mr.  and  Mrs.  Clifford  and  George  \Vm.  Stackpoole,  as  also  the  other 
children  of  William  Stackpoole,  deceased,  by  Louisa  Clifford,  and  their  issue,  such  and 
BO  many  of  the  trusts,  powers,  provisoes,  declaration  and  agreement,  contained  in  the 
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marriago  articles  of  the  18th  of  March  1822  as  are  not,  by  this  indenture,  strictly 
followed,  should  be  modified,  restricted,  enlarged  or  otherwise  varied,  in  manner 
hereinafter  contained,  regard  being  had  to  such  modification  and  variation,  and  where 
any  apparent  diminution  of  benefit  or  deterioration  of  interest  thereby  occurs  to  any 
or  either  of  the  said  children  of  William  Stackpoole,  deceased,  by  the  said  Louisa 
Clifford,  an  ecjuitable  adjustment  and  proportioiiably  more  beneficial  disposition,  in 
his  or  her  favour  (as  the  case  may  be),  l)eing  made  and  effected  liy  the  said  indenture 
of  assignment  and  settlement  of  even  [442]  date  herewith."  By  the  first  operative 
part  of  the  indenture,  George  Stackpoole  professes  to  bar  the  entail  in  the  rent  charge 
created  by  the  will  of  Sir  Thomas  Blackett,  and  to  vest  the  rent  chaigo  in  the  trustees, 
upon  the  following  trusts,  which  so  far  as  relates  to  the  event  which  has  happened, 
viz.,  the  decease  of  Mrs.  Clifford  before  her  husband,  are  to  this  effect,  viz.: — Mr. 
Clifford  to  have  £1000  per  annum,  part  of  the  rent  charge,  for  his  life:  George 
Stackpoole  to  have  XI 200,  further  part  of  this  rent  charge,  for  his  life;  William 
Stackpoole  to  have  £400  per  annum,  further  part  of  the  rent  charge,  for  his  life  ;  and 
the  remaining  £400  to  be  paid  to  the  Plaintiff'.  That  upon  the  decease  of  Mr.  Clifford, 
the  sum  of  £1000  per  annum  paid  to  him  was  to  be  divided  into  two  equal  portions, 
and  that  £500,  part  thereof,  was  to  be  paid  to  George  Stackpoole  for  his  life,  and 
after  the  death  of  George,  his  share  in  this  rent  charge  to  go  to  his  children,  after  his 
decease,  and  in  default  of  children,  to  him  absolutely.  The  other  £500,  being  the 
remaining  part  thereof,  to  A\'illiam  W.  Stackpoole  for  life,  and  that  together  with  the 
£400  per  annum  above  mentioned,  were,  after  his  decease,  to  go  to  his  children.  In 
default  of  children,  it  was  to  go  to  the  Plaintiff"  for  her  life,  with  remainder  to  her 
children  ;  and  if  she  should  die  without  issue,  then  to  George,  for  life,  with  remainder 
to  his  issue,  and  in  default  of  such  issue,  to  George  absolutelv.  The  £400  given  to 
the  Plaintiff'  was  to  be  held  in  trust  for  her  separate  use,  without  power  of  anticipa- 
tion, with  remainder  to  her  issue,  and  in  default  of  issue,  to  William  W.  Stackpoole 
for  life,  with  remainder  to  his  issue,  and  in  default  of  such  issue,  to  George  Stackpoole 
for  life,  with  remainder  to  his  issue,  and  in  default  of  such  issue,  to  George  himself 
absolutely. 

This  deed  was  not  enrolled  according  to  the  pro-[443]-visions  of  the  Statute  for 
the  Abolition  of  Fines  and  Recoveries.     (3  &  4  Will.  4,  c.  74.) 

The  deed  of  even  date,  referred  to  in  the  last-mentioned  deed,  is  to  this  eff'eet : — 
It  is  made  between  the  same  parties,  and  it  purports  to  be  a  settlement  of  the  three 
sums  of  £5000,  together  with  the  accumulations  secured  b}'  the  policies  of  assurance 
on  the  life  of  Mrs.  Cliff'ord.  It  recites  the  marriage  of  Mrs.  C'lift'ord  with  Mr. 
William  Stackpoole,  her  first  husViand,  and  the  issue  of  the  mairiage  ;  the  creation  of 
the  policies  of  assurance  ;  the  marriage  of  Mr.  and  Mrs.  Clifford,  and  the  articles 
executed  on  that  occasion.  It  further  recites  the  marriage  of  the  three  children  of 
William  Stackpoole,  deceased,  and  that  there  was  issue  of  one  of  such  marriages  only, 
and  that  there  was  no  issue  of  the  marriage  of  Mr.  and  Mrs.  Clifford,  and  that  for 
this  reason,  and  because  her  claim  for  £10,000,  under  the  will  of  Sir  Thomas 
Blackett,  had  been  disallowed,  it  had  been  deemed  expedient,  and  the  parties  thereto 
had  agreed  to  make  a  final  settlement  of  all  and  singular  other  the  premises  therein 
particularly  mentioned  or  referred  to,  as  contained  in  the  articles  of  agreement  of  the 
18th  of  March  1822,  that  is,  as  well  of  the  rent  charge  and  of  the  three  sums 
secured  by  the  policies,  with  the  accumulations,  which  accumulations  were  expected 
to  produce  a  considerable  sum  of  money.  The  indenture  then  recites  the  deed  of 
even  date,  which  I  have  already  stated,  and  by  the  operative  part  thereof,  John 
Cliff'ord  and  Louisa  Clifford,  with  the  privity  and  consent  of  George  W.  Stackpoole, 
assigned  the  three  policies  of  insurance,  and  all  sums  of  money  secured  or  to  become  ' 
payable  by  virtue  thereof,  to  Beauchamp  and  Squire,  their  executors,  administrators 
and  assigns,  upon  the  trusts  thereinafter  [444]  declared.  And  by  this  indenture  it 
was  agreed  between  the  parties  thereto,  and  Mrs.  Clifford,  in  exercise  of  the  power 
contained  in  the  deed  of  the  18th  of  March  1822,  as  of  every  other  power  enabling 
her  in  that  behalf,  and  Mr.  Cliff'ord  and  George  Stackpoole  did  appoint,  declare  and 
agree,  that  the  trustees  should,  as  soon  as  the  monies  payable  liy  \irtue  of  the 
policies  should  be  received,  pay  £5000  part  thereof,  amongst  George  Stackpoole, 
William  Stackpoole  and  the  Plaintiff,  in  the  shares  in  that  behalf  declared  by  the 
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indenture  of  the  18th  of  March  1822,  and  also  pay  the  further  sum  of  £3333,  6s.  8d., 
being  part  of  the  sums  so  to  be  received,  together  with  the  £1666,  13s.  -Id.,  which 
was  the  share  of  the  £5000,  to  George  Stackpoole  absolutely,  and  that  the  trustees 
were  to  stand  possessed  of  £10,000,  part  of  the  residue  of  the  sum  so  to  be  received, 
upon  trust  to  pay  one-third  to  George  Stackpoole  for  his  life,  one-third  to  William 
Stackpoole  for  his  life,  and  the  remaining  one-third  to  the  Plaintiff,  for  her  separate 
use  for  life,  without  power  of  anticipation.  It  was  then,  by  this  deed,  provided  that 
as  to  the  one-third  of  the  £10,000  given  to  George  Stackpoole  for  life,  after  his 
decease  the  same  was  to  be  in  trust  for  his  issue  living  at  his  decease,  as  he  should 
appoint,  and  in  default  of  appointment,  to  his  children,  equally,  and  in  default  of 
children,  to  himself  absolutely.  The  deed  contained  similar  provisoes  as  to  one-third 
given  to  William  W.  Stackpoole  for  life,  in  favour  of  his  children,  but  in  default  of 
children,  as  to  £1500  (part  thereof),  it  was  to  be  held  in  trust  for  him  absolutely,  but 
the  residue  of  the  said  one-third  was  to  be  held  on  the  same  trusts  in  favour  of 
George  Stackpoole  and  his  issue,  as  were  declared  in  respect  of  the  first  one-thiid 
part.  With  respect  to  the  one-third  given  to  the  Plaintiff  for  life,  it  was  provided, 
that  after  her  decease,  it  should  be  held  in  trust  for  her  husband,  James  David 
Agassiz,  for  his  life,  and  after  the  death  of  the  survivor,  [445]  in  trust  for  the 
children  of  the  Plaintiff  and  issue  of  children  deceased  in  the  lifetime  of  the  Plaintiff, 
as  she  should  appoint,  and  in  default  of  appointment,  amongst  her  children  equally. 
And  in  case  there  should  be  no  child,  then,  as  to  £1500,  in  trust  for  the  Plaintiff 
absolutely,  and  as  to  the  residue,  upon  the  same  trusts  in  favour  of  George  B. 
Stackpoole  and  his  issue,  as  were  declared  respecting  the  first  one-third.  And  all  the 
residue  of  the  said  monies  payable  by  reason  of  the  said  policies,  and  not  specifically 
settled,  was  to  be  paid  to  the  said  George  B.  Stackpoole  absolutely.  The  indenture 
further  went  on  to  provide,  that  if  William  W.  Stackpoole,  or  the  Plaintiff,  or  their 
issue,  should  refuse  to  accede  to  this  arrangement,  and  accept  these  shares  in  full  for 
all  their  right  and  interest,  either  in  the  rent  charge  or  in  the  policy  monies,  then 
that  the  persons  so  refusing  should  have  no  further  share  in  these  sums  than  was 
provided  for  him  or  her  by  the  deed  of  the  18th  of  March  1822,  and  the  share  of  the 
person  so  refusing  was  to  be  held  in  trust  for  George  Stackpoole  and  his  issue, 
according  to  the  limitations  declared  of  the  first  one-third  of  the  £10,000. 

The  last  of  the  instruments  executed  for  completing  this  arrangement  was  a  bond 
bearing  date  the  same  14th  of  August  1838,  executed  by  George  B.  Stackpoole,  by 
which  he  bound  himself  to  Mr.  Clifford  in  the  penal  sum  of  £5000,  with  a  defeazance 
for  avoiding  the  penalty  in  case  George  B.  Stackpoole  paid  to  Mr.  Clifford  one-half 
of  such  excess,  if  any,  as  there  might  be  of  the  policy  monies,  beyond  the  £15,000  so 
settled,  as  aforesaid,  and  provided,  that  if  such  excess  exceeded  £5000,  George  B. 
Stackpoole  should  only  be  required  to  pay  the  sum  of  £2500  ;  and  this  bond  recited, 
that  notwithstanding  the  excess  of  such  policy  monies  had  been  so  limited,  by  the 
last-mentioned  deed,  in  favour  of  George  [446]  B.  Stackpoole,  yet  that  it  had  been 
agreed,  and  was  a  part  of  the  arrangement,  that  Mr.  Clifford  should  bear  one-half  of 
such  excess,  not  exceeding  £2500. 

On  the  24th  of  July  1843  William  W.  Stackpoole  died  intestate,  leaving  no  issue, 
and  leaving  his  mother,  brother  and  sister  his  sole  next  of  kin,  and  his  brother 
George  Stackpoole  has  obtained  letters  of  administration  to  his  estate  and  effects. 

On  the  14th  of  December  1846  Mrs.  Clifford  died,  leaving  her  second  husband, 
her  son  and  daughter  surviving  her,  but  leaving  no  issue  by  the  second  marriage. 

The  policies  in  the  Westminster  and  Pelican  Insurance  Othces  were  effected  with- 
out accumulations,  and  produced  only  the  sums  originally  named,  viz.,  two  sums  of 
£5000 ;  but  the  policy  in  the  Equitable  produced  the  sum  of  £12,670,  making 
altogether  the  sum  of  £22,670  derived  from  the  monies  payable  by  virtue  of  these 
policies  of  assurance. 

On  the  death  of  Mrs.  Clifford,  Mr.  Beaumont  (the  owner  of  the  estates  on  which 
the  amiual  sum  of  £3000  was  charged)  refused  to  pay  it  any  longer,  on  the  ground 
that  in  the  circumstances  which  had  occurreil,  and  according  to  the  true  construction 
of  the  will  of  Sir  Thomas  Blackett,  the  rent  charge  ceased  on  her  death. 

It  is  plain  that  the  question  raised  by  these  transactions  could  not  lie  determined 
without  a  suit,  and  accordingly,  in  May   1848,  this  bill  was  filetl,  ajid  in  its  present 
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form,  by  anangement  between  all  parties  interested,  for  the  purpose  of  having  the 
proper  proceedings  taken  to  assert  the  validity  of  the  rent  charge,  and  if  established, 
to  determine  the  rights  and  interests  of  all  [447]  persons  therein,  and  also  in  the 
policy  monies,  determined  by  the  decree  of  this  Court.  On  the  25th  of  February 
1850  a  decree  was  pronounced  directing  all  the  necessary  inquiries. 

Proceedings  were  also  instituted  in  the  Court  of  Queen's  Bench,  for  the  purpose 
of  establishing  the  rent  charge,  which  was  done  by  judgment  of  that  Court  in 
January  1852.  A  writ  of  error  was  prosecuted  by  Mr.  Beaumont,  and  is  now 
pending  in  the  Exchequer  Chamber.  Besides  establishing  the  rent  charge,  the 
decision  of  the  Court  of  Queen's  Bench,  on  the  13th  of  January  1852,  incidentally 
decided  that  John  Clifford  was  not  entitled  to  any  estate  in  the  rent  charge,  under 
the  will  of  Sir  Thomas  Blackett. 

The  Master  has  made  two  separate  reports,  and  his  general  report,  which  beais 
date  the  20th  of  June  1853,  finding  all  the  facts  necessary  for  the  decision  of  the 
(juestion  brought  before  the  attention  of  the  Court,  and  ultimately  an  arrangement 
intended  to  be  final,  and  to  settle  all  (juestions  between  all  parties  interested,  has  been 
attempted  to  be  entered  into,  but  which  cannot  be  effected  without  the  approbation 
and  sanction  of  the  Court,  and  which  sanction  depends  on  this  Court  agreeing  with 
the  view  taken  by  the  Plaintiff,  in  the  determination  of  the  questions  arising  on  the 
effect  of  the  deeds  of  August  1838,  which  have  been  already  stated. 

This  arrangement,  in  substance,  is  as  follows  : — 

1st.  That  Mr.  Beaumont  should  purchase  the  rent  charge,  with  all  the  arrears, 
for  £65,000,  and  interest  thereon  from  Midsummer  1852,  subject  to  such  interest,  if 
any,  as  the  Plaintiff  may  have  therein,  but  free  from  all  incumbrances. 

[448]  2dly.  That  the  Plaintiff  is  to  be  considered  entitled  to  £300  per  annum, 
part  of  the  rent  charge,  for  her  life,  from  the  24th  of  June  1853,  which  £300  per 
annum  is  to  be  provided  for  by  a  Government  annuity,  at  the  e.xpense  of  George 
Stackpoole  and  Mr.  Beaumont. 

3dly.  That  a  sum  of  £13,000  is  to  be  paid  to  the  trustees  of  the  articles  of  the 
24th  of  March  1831,  made  on  the  marriage  of  Mr.  and  Mrs.  Agassiz,  to  be  paid  out 
of  the  monies  to  be  received  by  means  of  the  policies  of  insurance. 

4thly.  The  sum  of  £3500  to  be  paid  by  Mr.  Beaumont  to  the  solicitor  of  the 
Plaintiff,  in  full  for  all  unsatisfied  arrears  to  which  she  might  be  entitled  of  the 
income  of  her  share  in  the  policy  funds  and  rent  charge,  and  which,  together  with  a 
sum  of  £1000  already  advanced  out  of  the  policy  funds,  were  to  be  also  in  full 
satisfaction  for  the  costs  in  both  causes,  and  in  the  prosecution  of  the  claim  to  the 
lent  charge,  which  could  be  claimed  against  him. 

The  rest  of  the  arrangement  provides  for  the  payment  of  costs,  and  how  they  are 
to  be  borne,  and  the  further  prosecution  of  the  proceedings,  and  the  mode  of  carrying 
the  agreement  into  effect,  respecting  which  no  difficulty  will  arise,  if  the  Court 
should  be  of  opinion,  that  the  rest  of  the  arrangement  can  be  carried  into  effect, 
consistently  with  the  rules  which  regulate  cases  of  this  description. 

An  agreement  has  also  been  entered  into  on  the  31st  of  May  1853,  between 
George  Stackpoole  and  the  Defendant  John  Clifford,  by  which  the  latter  agrees  to 
sell  and  assign  all  his  rights  and  interests  whatever,  for  the  sum  of  £8000,  which 
includes  also  all  costs  payable  to  him. 

[449]  The  cause  now  comes  on,  on  further  directions,  on  the  Master's  report,  and, 
at  the  same  time,  Mr.  George  Stockpoole  presents  a  petition,  praying  that  the 
arrangement,  so  entered  into,  may  be  carried  into  effect,  under  the  sanction  of  this 
Court.  The  question  is,  whether,  if  this  arrangement  is  carried  into  effect,  Mr. 
Beaumont  will  obtain  a  good  title  to  the  rent  charge,  having  regard  to  the  interest  of 
Mr.  George  Stackpoole's  children?  and  whether  the  sum  of  £13,000  can  properly  be 
paid  to  the  trustees  of  the  marriage  settlement  of  Mr.  and  Mrs.  Agassiz,  in  full 
discharge  of  all  the  rights  and  claims  of  them  and  of  all  other  persons  who  can  claim 
under  that  settlement  ?  For  this  purpose  it  is  necessary  to  determine  the  rights  of 
all  parties  in  and  to  the  rent  charge  of  £3000,  which  depends  upon  the  effect  of  the 
deeds  of  August  1838. 

The  first  question  is,  whether  the  appointment,  made  by  Mrs.  Clifford,  by  the 
deed  of  the  13th  of  August  1838,  is  a  valid  execution  of  the  power  contained  in  the 
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will  of  Sir  Thomas  Blackett,  having  regard  to  the  circumstances  that  this  deed  must 
be  taken  as  part  of  the  whole  arrangement,  and  that  the  appointment  was  made  for 
i  the  purpose  of  effecting  that  arrangement  1 

\  The  next  question  is  whether  the  appointment  made  by  Mrs.  Clifford,  by  the 
i  second  deed  of  the  1-tth  of  August  1838,  is  a  valid  execution  of  the  power  contained 

■  in  the  articles  of  the  18th  of  March  1822  :  and  if  the  same  should  be  held  to  be 
{ invalid,  what  are  the  interests  of  the  various  parties  in  the  policy  moneys? 

;  I  have  already  observed  that  with  respect  to  the  moneys  arising  from  the  policy 
in  the  Equitable  Insurance  Office,  as  this  was  the  property  of  Mr.  Stackpoole,  the 
first  husband  of  Mrs.  Clifford,  and  that,  conse-[450]-quently,  his  children,  as  three  of 
his  next  of  kin,  would  be  entitled  to  the  sum  so  paid,  on  repaying  to  the  estate  of 
Mr.  Clifford  the  premiums  paid  by  her  for  the  support  thereof  and  interest  thereon, 
I  unless  the  subsequent  deeds  have  concluded  their  interests  in  this  respect. 

The  interests  of  the  Plaintiff,  Mrs.  Agassiz,  are  most  affected  by  the  deeds  of 
I  August  1838.  If  valid,  they  deprive  her  of  a  considerable  sum  of  money,  in  the 
.  event  of  her  dying  without  issue,  which,  but  for  the  deed,  she  would  have  the  power 
,  of  disposing  of.  It  is  plainly  her  interest  to  have  them  treated  as  void,  and  accord- 
;  iiigly  she  contends  that  they  are  wholly  invalid,  and  that  they  are  not  binding  either 
on  herself  or  on  any  of  the  parties  thereto.  Neither  she,  nor  her  husband,  nor  her 
i:  trustees,  were  any  parties  to  these  deeds,  and  no  doctrine  of  estoppel  can  apply  to  her 
1  or  to  those  claiming  under  her  settlement.  If  they  are  aftected  by  these  deeds,  it  is 
not  by  reason  of  any  act  done  by  them.  If,  however,  these  deeds  are  valid  and 
'  binding  upon  George  W.  B.  Stackpoole,  they  cannot  be  treated  as  null,  and  will  be 

■  effective  against  the  Plaintiff"  and  the  persons  interested  under  her  marriage  settle- 
ment.    The  difficulty  arising  from  this  circumstance  has  been  so  fully  felt  by  the 

\  Plaintiff  that,  with  a  view  of  obtaining  the  sanction  of  the  Court ~to  the  arrangement, 
I  George  Stackpoole  is  put  forward,  as  Petitioner,  to  contend  that  these  deeds  are  not 
'  binding  on  him,  and  the  Plaintiff  adopts  the  argument  urged  on  his  behalf. 

The  persons  interested  in  supporting  these  deeds  are  the  children  of  George  W.  B. 
j  Stackpoole.  The  arguments  adduced  against  this  transaction  are  to  this  effect : — In 
the  first  place,  it  is  urged  that  the  appointment  of  the  rent  charge  of  the  13th  of 
,  August  1838,  being  made  solely  with  a  view  to  effect  the  whole  arrangement,  can- 
I  [451]-not  take  effect,  unless  the  arrangement  for  which  purpose  the  appointment  was 
;  made  can  also  take  effect,  fully  and  entirely.  The  objects  of  that  arrangement  were, 
I  in  the  first  place,  endeavoured  to  be  effected  by  the  first  deed  of  the  13th  of  August 
j  1838,  which  it  is  said  are  invalid,  if  it  could  be  treated  as  an  execution  of  the  power 
j  contained  in  the  will  of  Sir  Thomas  Blackett,  as  it  is  in  favour  of  persons  who  were 
i  not  objects  of  the  power,  for  the  power  was  confined  to  take  effect  in  favour  of  the 
1  sons  of  Louisa  Wentworth,  and  not  in  favour  of  her  husband  or  of  her  daughter,  both 
I  of  whom  purport  to  take  benefits  under  this  deed,  and  that  taking  the  two  deeds 
'  together,  and  as  forming  one  transaction,  they  were  a  fraud  upon  the  power  contained 
;  in  the  will  of  Sir  Thomas  Blackett,  and  wholly  void,  because  they  attempted  to  do, 
I  indirectly,  what  was  inconsistent  with  and  indeed  forbidden  by  the  terms  in  which 
•  the  power  was  given,  and  that  even  if  the  Plaintiff  were  disposed  so  to  do,  she  would 
j  not  be  at  liberty  and  could  not  take  any  of  the  benefits  given  her  by  this  deed. 
I  2d.  That  even  if  the  first  deed  be  held  to  be  good,  standing  by  itself,  and  this 
I  deed  should  be  treated  as  a  declaration  of  trust  by  George  Stackpoole,  of  a  rent  charge 
'  vested  in  him  by  the  deed  of  the  13th  of  August  1838,  it  is  equally  invalid,  inasmuch 
I  as  under  that  deed,  if  valid,  and  under  the  will  of  Sir  Thomas  Blackett,  he  was  tenant 
!  in  tail  male  of  that  rent  charge,  and  that  although  the  deed  purported  to  bar  that 
1  entail,  still  that  it  had  no  such  effect,  inasmuch  as  it  was  never  enrolled,  as  was 
j  essential  under  the  -iTth  section  of  the  3  &  4  Will.  4,  c.  74  (the  Act  for  Abolishing 
i  Fines  and  Kecoveries),  and  that  in  the  circumstances,  no  equity  exists  to  compel  him, 
I  the  Petitioner  George  Stackpoole,  to  supply  this  defect,  and  now  to  give  effect  to  it 
I  or  make  it  good. 

1  [452]  3d.  It  is  also  further  contended,  on  the  part  of  the  Plaintiff,  that  the  second 
deed  of  the  14th  of  August  1838  is  invalid,  as  an  execution  of  the  power  contained 
in  the  articles  entered  into  on  the  marriage  of  Mr.  and  Mrs.  Cliflbrtl,  inasmuch  as  the 
power  only  enabled  her  to  appoint  in  favour  of  children,  while  the  deed  of  the  14th 
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of  August  1838  proposes  to  execute  it  in  favour  of  the  issue  of  the  children  of  Mrs. 
Cliftbnl,  who  were  not  objects  of  the  power;  and  that  the  proviso  directing,  that  if 
it  should  not  be  able  to  take  eH'ect,  the  whole  should  vest  in  George  Stackpoole, 
absolutely,  is  in  reality  only  in  teirorem,  and  has  no  effect. 

4th.  If  it  be  urged,  on  behalf  of  the  children  of  George  Stackpoole,  that  if  this  lie 
void  it  is  only  void  for  the  excess,  and  not  void  in  Mo,  then  it  is  contended  that 
was  entered  into  solely  on  the  faith  of  its  being  fully  and  entirely  carried  into  otl'ect, 
and  that  if  it  fail  in  part,  the  rest  is  not  binding  on  the  Petitioner,  who  entered  into 
it  believing  and  expecting  that  the  whole  would  be  concluded  and  completed. 

5th.  It  is  further  urged  that  the  giving  of  the  bond  by  the  Petitioner  (reorge 
Stackpoole,  in  favour  of  John  Clifford,  who  was  no  object  of  the  power  and  could  take 
properly  nothing  under  it,  but  which  was  a  mode  of  giving  him  an  interest  in  the 
property  appointed,  was  a  clear  fraud  upon  the  power,  and  a  covert  mode  of 
attempting  to  do  by  the  power  what  was  excluded  by  the  terms  of  it. 

6th.  The  Defendant  George  Stackpoole  urged  all  these  reasons  against  the  validity 
of  these  deeds,  and  contends  that  the  right  and  interests  of  all  parties  must  be  as  if 
the  deeds  had  never  been  executed.  He  says  that  the  whole  must  be  treated  as  one 
transaction,  that  he  acceded  [453]  to  it  on  the  faith  that  the  whole  could  be  com- 
pleted, and,  as  the  Plaintiff  is  no  party  to  it,  and  therefore  clearly  not  bound  by  it, 
and  as  she  refuses  to  accede  to  it,  he  is  not  compellable  to  perform  his  part  of  it. 
And  he  insists  that  even  if,  on  other  grounds,  it  could  be  treated  as  a  family  arrange- 
ment, still  it  was  a  family  arrangement  intended  to  be  operative  only  if  the  persons 
not  parties  to  it  would  accede  to  and  adopt  it,  and  which  as  they  refuse  so  to  do,  it 
became,  in  consequence  of  such  refusal,  inoperative  against  the  persons  who  entered 
into  it  conditionally  only,  and  upon  its  being  fully  effective,  which,  in  the  circumstances 
of  the  case,  has  become  impossible. 

7th.  The  Petitioner  insists  that,  in  the  circumstances,  he  is  entitled  to  take,  and 
that  he  elects  to  take,  the  rent  charge  as  if  such  deeds  had  never  been  executed  ;  that 
he  takes  it,  therefore,  as  tenant  in  tail  male,  under  the  will  of  Sir  Thomas  Blacketl, 
as  in  default  of  appointment,  by  leason  whereof  the  declaration  at  the  end  of  the 
deed  of  March  1822  takes  effect,  and  that  he  ceases  to  have  any  interest  in  the 
policy  monies. 

On  the  part  of  the  children  it  is  contended — 1st,  that  the  proviso  at  the  end  of 
the  deed  of  March  1822  applies,  in  terms,  to  the  last-mentioned  trust  monies,  and 
that  upon  attending  carefully  to  the  wording  of  the  clause,  it  will  appear  that  the 
last-mentioned  trust  monies  mean  the  legacy  of  £10,000  and  not  the  policy  monies, 
and  that  consequently  George  is  not  affected  in  any  respect  by  this  provi.so. 

2d.  With  respect  to  the  intention  of  the  parties  in  entering  into  the  transaction, 
it  is  urged  that  this  is  only  to  be  discovered  by  the  terms  of  the  deeds  themselves ; 
that  George  Stackpoole  was  of  a  mature  ago,  [454]  forty-two  and  upwards  ;  that  it  is 
not  pretended  that  any  undue  influence  or  pressure  was  or  could  have  been  exerted 
over  him ;  that  he  willingly  executed  all  these  deeds,  and  that  if  his  intention  had 
been  to  make  the  validity  of  the  deeds  depend  upon  the  acquiescence  of  the  Plaintiff, 
or  any  other  person  interested  in  the  matter,  he  should  have  caused  a  clause  to  be 
introduced,  providing,  that  in  ease  of  the  repudiation  of  the  arrangement  by  the 
Plaintiff,  the  whole  should  be  void  and  of  no  effect ;  and  that  it  is  too  late  now  to 
attempt  to  vary  the  transaction,  bj'  the  allegation  of  motives,  which,  if  they  existed, 
might  and  ought  to  have  been  fully  expressed. 

3d.  That  as  to  the  argument,  that  the  deed  of  the  14th  of  August  1838  did  not 
bar  the  entail,  for  want  of  a  proper  enrolment,  according  to  the  statute,  admitting 
this  to  be  so,  George  is  at  law  tenant  in  fee  of  the  rent  charge,  for  that  his  estate  tail 
therein  was  not  to  arise  unless  in  the  event  of  there  being  no  appointment  thereof, 
under  the  powers  contained  in  the  will  of  Sir  Thomas  Blackett,  and  (that  whatever 
may  be  the  effect  in  equity,  there  can  be  no  question  but  that  the  deed  of  the  13th  of 
August  1838  was  a  valid  exercise  of  the  power  of  appointment  at  law,  and  that  under 
it,  at  law  at  least,  George  Stackpoole  is  tenant  in  fee  of  the  rent  charge,  and  that  no 
estate  tail  can  arise,  until,  if  ever,  this  Court  shall  declare  the  deed  of  the  13th  of 
August  1838  to  be  void. 

4th.  With  respect  to  the  second  deed  of  the  14th  of  August  1838,  which  purport* 


|1JBEAV.455.  AGASSIZ   V.    SQUIRE  179 

|to  exercise  the  power  contained  in  the  articles  of  1822,  that  this  is  not  necessarily 
invalid,  because  made  in  favour  of  persons  who  are  not  objects  of  the  power,  inasmuch 
as,  in  several  cases,  a  valid  appointment  in  favour  of  such  objects  may  [455]  be  made, 
if  the  object  of  the  power  be  himself  a  party  to  and  executing  such  appointment, 
which  is  the  case  here.  But  that  admitting  that  the  power  is  not  well  exercised,  still 
,  it  is  void  only  for  the  excess,  so  far  as  it  is  in  favour  of  the  persons  not  objects  of 
'the  power,  and  that  so  far  only  it  will  be  inoperative  or  set  aside. 

5th.  With  respect  to  the  bond  given  by  the  Defendant  George  Stackpoole,  it  is 
argued  that  to  make  this  a  fraud  upon  the  power,  it  would  be  necessary  that  the 
appointee  or  donee  of  the  power  should  derive  some  advantage  under  it,  but  that  this 
was  not  so,  and  that  Mrs.  Cliftbrd,  the  appointor,  derives  no  advantage  from  this 
bond.  That  it  is  true  that  it  was  a  bond  given  to  a  person  not  an  object  of  the 
'power,  but  that  it  was  not  therefore  void,  for  that  a  bond  given  by  an  appointee  of 
the  power  to  a  stranger,  to  pay  a  debt  of  his  own,  contemporaneously  with  the 
execution  of  the  power  by  appointor,  is  good,  and  that  this  is  nothing  more.  That 
there  was  an  ample  consideration  to  support  this  bond,  inasmuch  as  Mr.  Clifford,  the 
,  obligee,  had,  by  the  marriage  articles,  £1500  for  life,  after  the  decease  of  Mrs.  Clifford, 
out  of  the  rent  charge,  and  that  when  the  bond  was  executed,  it  was  uncertain,  and 
did  not  appear  before  the  decision  of  the  Queen's  Bench  in  January  1852  whether  he 
was  or  was  not  entitled  to  an  interest  in  the  rent  charge.  That  assuming  him  to  have 
had  such  an  interest,  this  was,  by  the  first  deed  of  the  14th  of  August  1838,  reduced 
from  £1500  to  £1000  per  annum,  and  that  therefore  the  determination  of  the  serious 
doubt,  whether  he  was  or  not  so  entitled,  coupled  with  the  relinquishment  of  the 
larger  sum  he  might  have  claimed,  was  a  sutRcient  consideration  to  support  the  bond, 
in  the  absence  of  any  undue  influence,  none  of  which  is  pretended. 

[456]  6th.  That  if  the  appointment  of  the  policy  moneys  be  held  to  be  good,  it 
follows,  as  a  matter  of  course,  that  the  appointment  of  the  rent  charge,  made  with  a 
view  of  effecting  it,  must  also  be  good  ;  but  that  even  if  this  Court  should  be  of 
opinion  that  the  second  deed  of  the  1-lth  of  August  1838,  appointing  the  policy 
moneys,  was  bad,  still  that  this  would  not  invalidate  the  appointment  of  the  rent 
charge.  That  admitting  it  to  be  true  that  there  is  no  equity  to  supply  the  defect  of 
enrolment  under  the  statute,  still  that  George  Stackpoole  can  never  execute  any 
idisentailing  deed,  which  would  not  have  the  effect  of  confirming  this  deed  of  the 
14th  of  August  1838. 

7th.  Beyond  this,  it  is  urged  that  this  deed  contains  a  covenant  for  further 
assurance,  the  effect  of  which  is,  that  if  the  trustees  sued  on  this  covenant,  it  would 
bind  the  issue  in  tail,  under  the  provisions  of  the  1  &  2  Vict.  c.  110,  and  that  this 
Court  could  never  interfere  to  prevent  the  trustees  from  so  suing,  and  that  to  do  so 
would  be  an  arbitrary  and  unprecedented  act. 

8th.  And,  finally,  it  is  contended  that  the  whole  transaction  of  August  1838 
appears  from  the  deeds,  and  must  be  treated,  as  being  a  family  arrangement,  for  the 
settlement  of  all  matters,  in  the  manner  then  considered  to  be  the  most  beneficial  to 
the  family  generally  ;  that  the  effect  of  it  is  this: 'that  it  binds  all  persons  who  are 
parties  to  it,  and  that  they  must  be  compelled,  as  far  as  possible,  to  give  effect  to  it. 
That  so  far  as  regards  the  persons  who  are  not  parties  to  it,  they  must  be  compelled 
to  elect,  whether  they  will  take  under  it  or  against  it,  but  that  they  cannot  require 
the  w^hole  to  be  set  aside  for  the  purpose  of  deriving  an  advantage  which  they  could 
not  otherwise  have  obtained,  and  that,  especially,  a  person  not  a  party  to  the 
transaction,  as  [457]  the  Plaintiff",  although  she  may  repudiate  it  and  refuse  to  come 
in  under  it,  cannot  come  in  and  require  it  to  be  set  aside  or  declared  to  be  void,  as 
between  the  persons  who  are  the  parties  to  it,  and  who  do  not  themselves  originate 
jany  proceedings  for  this  purpose. 

I  In  this  conflict  of  reasons,  and  between  these  contradictory  analogies,  I  have,  for 
1 8ome  time,  felt  considerable  difliculty  in  coming  to  a  conclusion  which  fully  satisfied 
I  my  own  mind.  I  have  felt  that  cogent  reasons  might  be  adduced  for  the  support  of 
',  either  view  of  the  case,  and  I  think  it  proper  to  state  that  having  at  first,  and  during 
the  argument,  entertained  a  strong  impression  in  favour  of  the  argument  of  the 
Respondents  that  the  transaction  of  1838  ought,  to  some  extent  at  least,  be  supported, 
I  have,  after  repeated  consideration  of  the  case,  changed  that  opinion,  and  came  to 
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the  conclusion  that  the  transaction  of  the  1-tth  of  August  1838  is  wholly  void  and 
inoperative,  for  the  purpose  of  affecting  the  rights  of  the  parties  to  this  cause. 

The  first  observation  which  has  weighed  with  me  is,  that  the  four  deeds  of 
August  1838  must  obviously  be  treated  as  one  transaction,  and  be  regarded  as  a 
whole.  So  regarding  them,  both  the  pairs  of  deeds,  that  is  to  say,  the  tw-o  deeds 
relative  to  the  rent  charge,  and  the  deed  and  the  bond  which  relate  to  the  policy 
moneys,  are  open  to  the  two  serious  objections  which  have  been  urged  against  their 
validity,  and  which,  combined,  are  insuperable.  The  first  objection  is,  that  the  appoint- 
ments are,  in  great  ipart,  beyond  the  scope  of  the  power  ;  and  secondly,  that  they  are 
frauds  on  the  power  in  respect  of  the  benefits  thereby  intetided  to  be  conferred  upon 
iMr.  Clifford. 

If  the  first  objection  had  stood  alone,  the  deeds  might  [458]  probably  have  been, 
to  some  extent,  supported,  and  the  excess  only  might  have  been  held  to  be  void, 
though  even  in  that  case  it  would  have  been  difficult  to  have  disentangled  the  valid 
from  the  invalid  portion.  But  the  second  objection  appears  to  me  to  be  fatal.  The 
bargain  in  favour  of  the  husband  must,  I  think,  for  this  purpose,  be  treated  the  same 
as  if  it  was  a  bargain  in  favour  of  the  wife  herself.  Assuming  that  Mr.  Clifi'ord 
could  have  taken  no  interest,  and  that  no  interest  could  have  been  conferred  on  him, 
it  is  impossible  to  say  what  Mrs.  Clifford  would  have  done.  It  is  not  like  the  common 
execution  of  a  power  in  favour  of  persons  not  the  objects  of  it,  such  as  a  power  in 
favour  of  children,  where,  in  addition  to  the  children,  the  power  may  have  been 
executed  in  favour  of  some  grandchildren,  as  appointees,  in  addition  to  or  in  the 
place  of  their  parents,  deceased.  Here  the  whole  object  and  scope  of  the  appointment 
is  to  secure  a  benefit  for  Mr.  Clifford.  This  it  is  that  constitutes  the  fraud  ;  this  vice 
runs  through  every  part  of  it,  and  the  whole  set  of  deeds  seems  to  me  to  have  been 
constituted,  not  with  the  view  of  executing  the  power,  bund  fide,  in  favour  of  the 
objects  of  it,  and  in  the  course  of  so  doing  exceeding  the  power  entrusted,  but  with 
the  view  of  giving  an  advantage  to  the  husband  of  the  donee  of  the  power. 

The  deeds  also,  taken  together,  have  much  the  air  of  being  made  involved  and 
complicated,  for  the  purpose  of  accomplishing  this  object,  which  ought  to  fail,  viz., 
that  of  securing  the  benefits  to  Mr.  Clifford  out  the  rent  charge  and  the  annuity 
monies,  or,  if  not  of  securing  these  benefits  to  him,  at  least  of  making  it  extremely 
difficult  to  interfere  with  his  interest  under  them.  This  is  strongly  shewn  by  the 
clause,  introduced  in  the  anticipation  that  the  matter  might  be  disputed,  and  bj-  the 
bond  to  Mr.  Clifford. 

[459]  With  respect  to  the  children  of  George  Stackpoole,  there  was  no  consideration 
passing  from  them  for  the  appointment  made  by  Mrs.  Clifford,  although  the  considera- 
tion would  have  been  amply  sufficient  for  this  purpose  if  Mrs.  Clifford  could  have 
executed  the  power  for  their  benefit. 

With  respect  to  the  argument,  that  Mr.  Clifford  had  an  interest  or  possible  interest 
in  the  rent  charge,  which  was,  in  1838,  a  fair  subject  of  compromise,  that  circumstance 
would,  no  doubt,  have  had  much  weight  in  a  transaction  between  himself  and  George 
Stackpoole  only  ;  but  the  power  vested  in  Mrs.  Clifford  is,  in  truth,  the  screw  (so  to 
say),  used  to  compel  the  compromise,  and  a  compromise  so  enforced  would  be  as  bad 
as  the  fraudulent  appointment  by  which  it  is  sought  to  be  effected.  It  is  also  to  be 
borne  in  mind,  throughout  the  transaction,  that  no  right  existed  in  Mrs.  Clifford,  at 
that  time,  to  deal  with  the  moneys  to  be  derived  from  the  policies,  in  the  manner 
done  by  the  deeds  of  August  1838. 

There  are  also  other  circumstances  not  to  be  neglected  in  this  case.  I  mean  the 
relation  which  existed  between  the  parties,  and  the  circumstance  that  Mrs.  Clifford 
might  have  appointed  the  whole  rent  charge  to  the  other  son,  William  W.  Stackpoole. 
Although,  undoubtedly,  there  was  nothing  of  what  can  properly  be  called  pressure, 
in  the  sense  that  would  induce  a  Court  of  Chancery,  on  that  ground  alone,  to  annul 
a  transaction  of  this  description,  and  although  (ieorge  Stackpoole  was  of  mature  age 
and  understood  well  what  he  was  doing,  yet,  I  think  that,  regard  being  had  to  the 
circumstances  I  have  stated,  he  is  not  to  be  regarded  entirely  as  a  free  agent  in  the 
transaction.  The  first  reasons,  however,  are  those  w^hich  have  mainly  influ-[460]- 
enced  my  judgment.  I  think  that  the  transaction  must  be  taken  as  a  whole, 
that  it  was  a  fraud  upon  the  power,  and  that  this  fraud  runs  through  the 
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transaction,  the  scope  and  object  of  which  is  confined  to  giving,  by  means  of  it, 
benefits  to  a  person,  who  was,  by  the  donor,  excluded  from  being  an  appointee,  or 
deriving  any  advantage  from  the  exercise  of  the  power. 

I  am  of  opinion,  therefore,  that  the  deeds  of  August  1838  are  invalid  and 
inoperative,  and  that  I  must  make  an  order  in  accordance  with  the  prayer  of  the 
petition. 

[460]     Be  Adamson.     March  27,  1854. 

A  solicitor  ordered  to  pay  the  costs  of  a  special  petition,  rendered  necessary  by  his 
refusal  to  consent  to  the  common  order  for  delivery  of  his  bill  and  for  its  taxation. 

The  Petitioner,  Mr.  Pye,  and  five  other  persons,  one  of  whom  was  dead  and  two 
[abroad,  had  employed  the  liespondent,  Mr.  Adamsou,  as  their  solicitor.  Mr.  Pye  had 
'made  several  applications  to  the  Respondent  for  his  bill  of  costs,  but  without  avail. 
■On  the  8th  of  5larch  1854  the  Petitioner's  solicitor  sent  Mr.  Adamson  the  form  of  a 
common  petition  for  taxation,  for  his  consent  to  the  order,  accompanied  by  a  letter, 
■  stating  that  counsel  had  advised,  that  if  he  refused  his  consent,  a  special  application 
I  would  be  necessary  (see  lie  Lewin,  16  Beav.  608),  the  costs  whereof  would,  in  that 
[event,  be  asked  against  him.     (See  He  Taylor,  15  Beav.  145.) 

No  consent  was  given,  and  a  special  petition  was  consequently  presented,  on  the 
20th  of  March,  for  the  delivery  of  the  bill  and  for  a  taxation. 

j       [461]  Mr.  Cole,  in  support  of  the  petition,  asked  for  the  usual  order  for  delivery 
jOf  the  bill  and  for  its  taxation,  and  that  the  Respondent  might  pay  the  costs  of  this 
application. 

Mr.  Shapter,  contra. 

The   Master   of  the   Rolls    [Sir    John    Romilly]    directed    the   taxation   as 
prayed,  and  ordered  the  Respondent  to  pay  the  costs  of  the  petition.     {Ee  Pin/h, 
1 17  Beav.  336.) 

[461]     Wright  r.  King.     May  1,  1854. 

The  terms  of  the  settlement  of  a  small  fund  belonging  to  a  ward  embodied  in  the 
order. 

An  infant  ward.  Miss  E.  J.  Sowerby,  was  entitled  to  one-eighth  of  £3000.  On 
her  marriage  it  was  ordered  to  be  settled. 

Mr.  Snape,  for  the  petition. 
)       The  Master  of  the  Rolls  [Sir  John  Romilly]  said,  that  as  the  fund  was  small, 
the  terms  of  the  settlement  might,  to  save  expense,  be  embodied   in   the  order. 
{fFatson  v.  MurdiaU,  17  Beav.  365,  n. ;  Furd  v.  Drury,  Ih.  484.) 


[462]    Richards  r.  Curlewis.    May  4,  1854. 

An  application,  under  the  26th  Order  of  7th  August  1852,  for  liberty  to  use  further 
evidence,  on  a  motion  for  a  decree,  cannot  be  made  ex  parte. 

Notice  of  motion  for  a  decree  having  been  given  (15  &  16  Vict.  c.  86,  s.  15; 
and  Ord.  Can.  467), 

Mr.  Bagshaw  applied,  ex  parte,  on  the  part  of  the  Defendant,  under  the  26th 
Order  of  the  7th  of  August  1852  (Ord.  Can.  468),  for  leave  to  use  further  evidence 
than  that  specified  by  the  25th  Order,  at  the  hearing  of  the  motion  for  a  decree. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  was  clearly  of  opinion  that  such 
a  motion  could  not  be  heard  ex  parte. 
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[462]     Re  Becke.     March  24,  1854. 

A  solicitor  who  has  received  and  has  in  his  hands  the  money  of  his  ch'ent,  will  b6 

summarily  ordered  to  pay  over  the  amount. 
A  solicitor  received  monies  for  his  client,  an  administratrix.     Held,  that  he  could  not 

set  up  proceedings  by  the  next  of  kin,  of  whose  rights  he  had  notice,  as  a  defence 

for  not  paying  the  administratrix. 

In  18.51  Mrs.  Mercer  employed  Mr.  Becke  as  her  solicitor,  to  obtain  letters  of 
a<lministration  to  Mary  Bignell,  deceased.  Letters  of  administration  were  accordingly 
granted  to  Mrs.  Mercer,  and  Mr.  Becke,  as  her  solicitor,  proceeded  to  get  in  the 
estate.  The  residue  was  supposed  to  be  divisible  in  fourths,  of  which  Mrs.  Mercer 
was  entitled  to  one-fouith,  and  (ieorge  Bignell  (who  was  supposed  to  be  absent)  was 
considered  entitled  to  one-fourth. 

[463]  The  clear  residue,  amounting  to  about  £021,  was  in  the  hands  of  Mr. 
Becke,  and  he,  in  February  1852,  handed  over  one-fourth  to  Mrs.  Mercer,  and  paid 
two  other  fourths  to  the  parties  entitled,  but  he  retained  in  his  hands  the  share 
reserved  for  George  Bignell. 

It  afterwards  appeared  almost  certain  that  George  Bignell  had  died  in  the 
intestate's  lifetime,  in  which  event,  the  share  reserved  for  him  would  become  divisible, 
in  thirds,  between  Mrs.  Mercer  and  the  other  next  of  kin.  In  April  18.54  Mr.  Becke 
paid  over  £50,  15s.  of  it  to  Mrs.  Mercer,  but  he  still  retained  the  remainder. 
Application  for  payment  over  to  her  of  this  sum  were  made  to  him  on  behalf  of 
Mrs.  Mercer,  the  administratrix.  He,  however,  refused  to  pay  it,  professing  that  he 
was,  in  somewise,  a  trustee  of  the  amount,  and  having  notice  of  the  rights  and  claims 
of  the  other  next  of  kin,  that  he  could  not  safely  pay  it  over ;  he  also  alleged  that 
some  arrangement  and  understanding  existed  (which  he  did  not  make  out)  that  he 
should  retain  the  balance. 

On  the  16th  of  February  1854  Mrs.  Mercer  presented  a  petition,  praying  that 
Mr.  Becke  might  be  ordered  to  pay  over  the  balance  to  her,  and  that  he  might  pay 
the  costs. 

After  the  petition  had  been  presented,  some  proceedings  were  instituted  bj'  one 
of  the  other  next  of  kin,  evidently  at  the  instigation  of  Mr.  Becke,  and  a  bill  was 
filed  in  March,  by  one  of  them,  against  Mrs.  Mercer,  to  recover  the  amount. 

Mr.  W.  D.  Lewis,  in  support  of  the  petition. 

Mr.  R.  Palmer,  rontrh. 

[464]  Tylce  V.  U'dih  (14  Beav.  14)  was  referred  to. 

TiiE  Master  of  the  Rolls  [Sir  John  Romilly].  I'rimA  facie,  the  Petitioner, 
as  legal  personal  representative,  is  entitled  to  the  fund,  which  constitutes  part  of  the 
estate  which  it  is  her  duty  to  administer.  If  an  administratrix  employs  a  solicitor 
for  the  purpose  of  getting  in  the  assets,  he  is  bound  to  pay  over  the  money  to  his 
client,  after  deducting  his  costs,  and  here,  an  order  would,  if  necessary,  be  made  to 
compel  him  to  pay  over  the  whole  amount  to  the  Petitioner. 

Arrangements  were  made  between  Mrs.  Mercer  and  Mr.  Becke,  but  without  the 
intervention  of  the  other  persons  interested,  by  which  the  sum  in  question  was  allowed 
to  remain  in  his  hands.  If  the  next  of  kin  had  been  parties  to,  and  concurred  in,  the 
arrangement,  that  this  sum  should  remain  in  the  hands  of  the  solicitor,  he  might  then 
be  constituted  a  trustee,  but  he  could  not,  by  an  understanding  between  himself  and 
his  client,  constitute  himself  a  trustee  for  third  parties.  Again,  if  he  had  been 
trustee,  he  ought  to  have  taken  some  proceedings  to  distribute  the  fund,  but  he  has 
taken  none. 

There  can  be  no  question  but  that  if  the  next  of  kin  had  taken  proceedings 
against  Becke,  he  might  have  protected  himself  by  saying,  "  I  am  merely  the  solicitor 
of  Mrs.  Mercer,  and  am  only  bound  to  pay  over  the  money  to  her,"  and,  on  the  other 
hand,  Mrs.  Mercer  would  be  liable  for  the  money  received  by  her  agent  and  solicitor. 
The  order  must  be  made,  and  Mr.  Becke  must  pay  the  costs  of  the  petition.  | 

It  not  being  objected  to,  the  money  was  ordered  to  be  paid  into  Court,  in  the  suit 
of  Card  V.  Mercer. 
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[465]     Wedderbl'rn  r.  AVeddekburn.     March  11,  1854. 

Application  to  remove  into  Judge's  Chambers  a  reference,  which  had  been  seventeen 
years  in  the  Master's  office,  refused. 

By  the  decree  made  in  1836  (see  2  Keen,  752 ;  4  Myl.  &  Cr.  53),  it  was  referred 
to  the  Master  to  take  the  usual  accounts  of  the  testator's  estate,  and  of  the  partner- 
ship dealings,  and  to  ascertain  the  value  of  the  testator's  interest  in  the  firm  in  May 
1801,  and  to  take  an  account  of  the  profits  made  by  the  successive  partnerships,  and 
ascertain  what  sums  had  been  taken  out  of  the  concern  for  the  testator's  estate,  and 
the  capitals  of  the  successive  partners,  with  liberty  to  state  special  circumstances. 

The  Master  made  a  report  in  1846,  on  the  matters  referred  to  him,  except  the 
administration  accounts  of  the  testator's  estate,  and  he  found  the  value  of  the 
testator's  interest  in  May  1801  to  amount  to  £65,586. 

I  Exceptions  were  taken,  and  in  July  1846  Lord  Langdale  referred  back  the  separate 
:report  with  respect  to  the  question  of  value,  property  and  capital,  and  he  ordered  the 
!^Iaster  to  state  special  circumstances  relating  to  all  such  matters.  The  matter  had 
iever  since  remained  in  the  Master's  office,  during  which  great  delay  had  taken  place, 
|.by  negotiations  for  a  compromise  carried  on  without  effect,  and  little  progress  had 
(been  made  in  the  further  inquiries. 

;  It  was  now  moved,  on  behalf  of  the  Plaintifls,  that  this  cause  might  be  transferred 
ifrom  the  Master's  office  into  Judge's  Chambers. 

.  [466]  Mr.  lioupell  and  Mr.  Cole,  in  support  of  the  motion,  pressed  upon  the 
[Court  the  difficulties  in  the  case,  and  the  delay  which  had  taken  place.  They  argued 
[that  the  cause  could  not  be  brought  to  a  termination,  unless  the  parties  were 
Jpermitted  to  avail  themselves  of  the  facilities  for  determining  the  matters  in  dispute, 
jaiid  for  considering  the  "  special  cii'cumstances  "  which  the  mode  of  proceedings  in 
iChambers,  under  the  immediate  superintendence  of  the  Judge  himself,  would  afford. 
That  the  principal  question,  being  as  to  the  meaning  of  the  expression  in  the  decree, 
i"  value  of  the  testator's  interest "  in  the  concern,  might  at  once  be  determined  by 
the  Judge  in  Chambers,  and  thus  remove  the  principal  obstacle  to  the  settlement  of 
the  suit. 

Mr.  R.  Palmer  and  Mr.  Cotton,  for  the  Defendants,  were  not  heard. 

The  Master  ok  the  Rolls  [Sir  John  Romilly].  I  am  satisfied  I  cannot  make 
this  order.  Lord  Langdale,  who  made  this  decree,  which  was  afterwards  affirmed, 
iafterwards  determined  the  principle  on  which  it  should  be  worked  out,  and  decided 
Ithat  it  was  necessary  to  have  all  the  circumstances  specially  stated.  I  have  no 
Ipower,  on  this  occasion,  to  alter  or  vary  what  has  been  done.     If  I  determine  in 

•  Chambers,  either  that  the  value  of  the  testator's  interest  in  1801  is  to  be  considered 
[the  value,  as  it  appears  in  the  partnership  books,  or  that  it  is  the  convertible  value 
;of  his  share   in   the  partnership  property,  to  be  ascertained  from  other  sources,  I 

•  should  be  holding,  that  Lord  Langdale  ought  to  have  so  determined  on  the  exceptions. 
iThis  I  have  no  power  to  do. 

I  If  the  matter  came  to  me  in  Chambers,  I  could  only,  [467]  like  the  Master,  state 
|the  facts  specially.  The  case  would  be  ditiferent  if  I  had  pronounced  the  decree,  for 
fthen  I  should  know  what  my  intentions  were,  and  standing  in  the  Master's  place,  I 
Icould  deal  with  the  matter  effectually  in  Chambers.  There  have,  it  is  said,  been 
'eighty  attendances  before  the  Master  ;  all  these  would  go  for  nothing,  and  the  whole 
i matter  would  have  to  be  gone  through  again,  if  I  removed  the  cause  into  my 
jChambers.  The  Master  must  come  to  some  conclusion  on  the  matter,  and  then 
•I  can  satisfactorily  and  effectually  deal  with  the  matter. 
I       Motion  refused,  costs  in  the  cause. 
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[467]    The  Governesses'  Benevolent  Institution  v.  Rusbuidger. 

Jan.  28,  1854. 

[See  Richardson  v.  Busbridfjer,  1855,  20  Beav.  136.] 

Right  of  a  party,  entitled  contingently  in  remainder,  to  have  the  trust  fund  brought 
into  Court  at  the  hearing,  though  there  be  no  imputation  against  the  trustees. 

Executors  and  trustees  having  appropriated  a  legacy,  and  divided  the  residue : 
Held,  that  the  costs  of  a  suit  to  secure  the  particular  legacy  must  be  paid 
thereout. 

The  testator  bequeathed  to  his  four  trustees  and  executors  £12,000  £3  per 
cents.,  upon  certain  trusts  for  his  daughter,  her  husband  and  children  successively  j 
but  in  case  no  child  should  attain  twenty-one,  upon  trust  for  the  Governesses' 
Benevolent  Institution.     He  gave  many  other  legacies  in  trust. 

The  four  executors  and  trustees  discharged  all  claims  upon  the  estate,  and  set 
apart  a  sum  of  X87,000  £3  per  cents,  to  answer  the  above  and  eight  other  legacies 
given  by  the  testator's  will,  and  this  sum  was  still  standing  in  their  names.  They 
had  paid  over  the  residue  to  the  residuary  legatees. 

Mrs.  Richardson  was  still  living,  but  had  no  issue. 

The  Plaintiffs  applied  to  the  trustees  to  bring  the  legacy  into  Court,  under  the 
Trustee  Act ;  but  the  trustees  re-[468]-plied,  "  that  they  had  no  desire  to  avail 
themselves  of  the  Trustee  Act,  or  in  any  way  to  relieve  themselves  from  the  discharge 
of  their  duties,  and  which  they  personally  promised  the  testator  to  fulfil."  The 
Plaintiffs,  thereupon,  filed  this  claim,  to  have  the  legacy  of  £12,000  stock  appropri- 
ated and  secured. 

Mr.  C.  C.  Barber  asked  that  the  legacy  might,  for  the  better  protection  of  the 
Plaintiffs,  be  transferred  into  Court,  and  that  the  Defendants,  out  of  the  assets, 
might  pay  the  costs  of  suit.  He  argued  that  this  particular  legacy  ought  to  be  set 
apart  and  appropriated,  distinct  from  the  other  legacies,  and  that  as  the  Bank  would 
not  allow  funds  standing  in  the  same  names  to  be  kept  separate,  the  only  way  was  to 
pay  it  into  Court  to  a  separate  account. 

Mr.  Selwyn,  contrii,  objected  to  the  fund  being  brought  into  Court,  no  imputation 
being  made  on  the  trustees,  or  misconduct,  on  their  part,  alleged.  He  cited  Jioss  v. 
Ross  (12  Beav.  89),  where  it  was  held,  that  although  a  party,  having  a  contingent 
interest  in  a  trust  fund,  may,  in  a  proper  case,  have  it  brought  into  Court  for  his 
protection,  still  that  he  must  shew  some  sufiicient  ground  for  it.  He  argued  that  the 
Plaintiffs  might  have  protected  their  interest  by  a  common  distrinfjas  on  the  fund  ;  that 
the  suit  was  unnecessary,  and,  at  all  events,  the  costs  ought  to  come  out  of  the 
appropriated  legacy,  as  the  resid\ie  had  been  distributed. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  Ross  v.  Ross  was  the  case  of  an 
interlocutory  motion,  and  not  an  application  at  the  hearing  of  the  cause.  I  [469]  am 
sure  that  the  Court  has  always  acted  on  this  principle — that  the  cestui  que  Inisl  is 
entitled  to  have  the  trust  fund  secured  by  a  decree  of  the  Court.  I  think  myself 
bound,  ex  dehito  jusHcia',  to  order  the  fund  into  Court,  but  I  never  saw  a  case  in  which 
there  was  less  danger.  I  cannot  refuse  a  decree,  but  I  will  hear  the  Plaintiffs  why 
the  costs  should  not  come  out  of  the  fund. 

Mr.  C.  C.  Barber,  in  reply.  The  general  rule  is,  that  the  costs  of  such  a  suit  is 
payable  out  of  the  residue,  and  here  the  trustees  declined  to  accede  to  the  proposal 
to  sever  the  fund,  and  pay  this  legacy  into  Court  under  the  Trustee  Act.  As  to  a 
disiringas,  that  would  unnecessarily  have  affected  the  whole  £87,000,  and  have 
produced  embarrassment  and  difficulty.  The  testator's  estate  should  therefore  bear 
the  costs. 

The  Master  of  the  Rolls.     I  am  of  opinion  that  the  Plaintiffs  are  entitled  to 
have  the  £12,000  stock  transferred  into  Court,  and  the  dividends  must  then  be  paid  • 
to  Mrs.  Richardson. 

I  also  think  that  the  capital  of  £12,000  must  pay  the  costs  of  the  suit,  the  trustees  • 
having  divided  the  residue.     I  am  of  opinion  that  what  has  been  done  is  equivalent 
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to  an  appropriation,  and  that  the  Court  must  separate  the  Plaintiffs'  legacy,  the  bank 
not  allowing  it  to  be  kept  separate. 

The  moment  the  Plaintiff's  insist  on  having  their  part  of  the  aggregate  fund,  I 
must  treat  the  matter  as  if  this  £12,000  stock  were  standing  separate  from  any  other 
fund,  and  appropriated  to  answer  the  Plaintiffs'  contingent  legacy. 

[470]  The  costs  of  the  trustees,  as  between  solicitor  and  client,  and  of  the  Plaintiffs, 
as  between  party  and  party,  must  be  paid  out  of  the  capital,  and  then  the  interest  of 
the  residue  must  be  paid  to  the  tenant  for  life. 


[470]     Troughton  v.  Hunter.     March  7,  1854. 

In  a  decree  for  the  dissolution  of  a  partnership,  a  Defendant  was  ordered  to  concur 
;     in  procuring  the  insertion  of  notice  of  dissolution  in  the  London  Gaxcite. 

!  This  was  a  suit  to  dissolve  a  partnership.  By  the  practice  of  the  London  Gazette 
•Office,  no  advertisement  of  the  dissolution  of  a  partnership  is  inserted  in  the  Gazette 
unless  it  is  signed  by  both  partners.     Under  these  circumstances, 

Mr.  Dickenson,  for  the  Plaintiff,  asked  for  a  declaration  that  the  partnership  was 
,lissolved  from  the  9th  of  February  185-3,  and  that  the  Defendant  might  be  decreed 
,00  do  all  acts  necessary  for  procuring  notice  of  dissolution  of  the  partnership  to  be 
iinserted  in  the  London  Gazette. 
t      The  Defendant  did  not  appear. 

The  Master  of  the  Eolls  [Sir  John  Romilly]  saw  no  objection,  and  made  the 
order  as  asked. 


[471]     BoosEYD.  Gardner.     Feb.  20,  21,  1854. 

[S.  C.  on  appeal,  5  De  G.  M.  &  G.  122 ;  43  E.  R.  816.] 

.\  testatrix  bequeathed  as  follows: — I  will  to  S.  B.,  "if  living,  the  interest  of  my 
property  in  the  three  and  a  half  per  cents.  ;  and  if  not  living  at  my  decease,  I  will 
the  interest  of  that  property "  to  E.  S.  for  life,  and  afterwards  to  be  divided 
■■  amongst  her  children.  Held,  that  S.  B.  took  an  absolute  interest,  and  that  the 
I  gift  over  only  took  effect  in  the  event  of  S.  B.  predeceasing  the  testatrix. 
jBequest  of  long  annuities  to  A.  and  B.  jointly  for  their  natural  lives.  "In  case  of 
:  one  or  both  of  their  deaths  before  mine,"  the  interest  to  C.  for  life,  &c.,  &c.  A. 
and  B.  survived  the  testator.  Held,  by  the  Master  of  the  Rolls,  that  the  gift  to  C. 
failed,  but  the  Lords  Justices  were  of  a  different  opinion. 

The  testatrix,  being  possessed  of  some  three  and  a  half  per  cents,  and  long 
■innuities,  by  her  will,  dated  1831,  proceeded  as  follows: — "First,  I  wnll  and  bequest 
'to  my  brother,  Samuel  Boosey,  if  living,  the  interest  of  ini/  propert//  in  the  three  and  a  half 
iper  cents. ;  if  not  living  at  mi/  decfa.v,  I  will  and  bequest  the  interest  of  that  property 
|to  my  niece,  Elizabeth  Stone  (my  sister,  Mary  Stone's  daughter)  for  her  natural  life ; 
|in  case  of  her  leaving  child  or  children,  that  property  to  be  divided  between  them  at 
jher  decease." 
i      In  a  subsequent  clause  of  her  will  the  testatrix  expressed  herself  as  follows  : — "  In 

lase  of  my  niece,  Elizabeth  Stone,  leaving  no  child,  that  capital  shall  return  to  my 

[brother,  John  Boosoy's  children." 

1       The  testatrix  died  in  1840,  and  Samuel  Boosey  survived  her.     The  first  question 

iwas  whether  Samuel  Boosey  took  the  three  and  a  half  per  cents,  absolutely,  or  for 

|life  only,  with  remainder  to  l^lizabeth  Stone,  iVc. 

I      As    to    her   long   annuities,    the    testatrix    expressed    herself   as   follows:  —  "I 

likewise  will  and  bequeath  to  my  sister,  Sarah  Fahy  and  my  sister,  Mary  Stone,  the 
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interest  of  my  property  in  the  loiiy;  annuities,  jointly,  for  their  natural  lives,  to  be 

riid  them  half-yearly  as  received.  In  aise  [472]  of  one  or  hotli  of  llieir  duiihs  hefore  mine, 
will  and  bequest  the  whole  of  the  interest  in  long  annuities  to  my  brother,  John 
Boosey,  for  his  natural  life  ;  at  his  death  half  of  the  interest  I  will  and  bequest  to  my 
niece,  Ann  Elizabeth  Boosey  (my  brother,  John  Boosey's  daughter)  to  help  bring  her 
up  till  she  attain  the  age  of  twenty-one  years,  then  to  receive  half  the  capital.  I 
likewise  leave  her  my  watch  and  seals.  Likewise  I  will  and  bequest  to  my  nephew, 
Samuel  John  Boosey  (my  brother,  John  Boosey's  son),  if  not  farther  family,  the  other 
half  ;  in  case  of  fuithor  family,  to  bo  divided  between  them  at  the  age  of  twenty-five 
years,  not  dividing  the  half  I  have  left  to  my  niece,  Ann  Elizabeth  Boosey.  It  is  my 
wish  that  she  receive  the  one-half."  The  testatrix  in  a  subsequent  part  of  her  will, 
said — -"After  my  death,  if  my  e.vecutors  think  proper  to  remove  the  property  from 
the  long  ainiuities  to  any  other  stock,  I  give  them  full  power  to  do  so." 

On  the  death  of  Sarah  Fahy  and  Mary  Stone  a  second  question  was  raised,  as  to 
whether,  in  the  events  that  had  happened,  the  remainder  in  the  long  annuities  to  the 
riaintitf  for  life,  with  remainder  to  his  two  children,  took  eftect. 

Sarah  Fahy,  Mary  Stone,  Samuel  Boosey  and  the  Plaintiff,  John  Boosey,  were 
next  of  kin. 

Samuel  Boosey  died  in  1852,  having  bequeathed  all  his  personal  estate  to  the 
PlaintiflF,  in  trust  for  Samuel  John  Boosey. 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff,  John  Boosey,  contended 
that  the  gift  to  Samuel  Boosey,  of  the  interest  of  the  three  and  a  half  per  cents, 
amounted  to  an  absolute  gift  of  it,  and  passed  the  prin-[473]-cipal ;  Humphrey  v. 
Iliiinphrei/  (1  Sim.  (N.  S.)  536) ;  Allan  v.  Backhouse  (2  Ves.  &  B.  65,  and  Jac.  631),  for 
if  it  only  gave  a  life-estate,  there  would  be  an  intestacy,  which  could  not  have  been 
intended  by  the  testatri.x.  As  to  the  remainder  which  was  given  over  to  Elizabeth 
Stone,  it  took  eflect  only  in  the  case  of  Samuel  Boosey  predeceasing  the  testatrix,  an 
event  which  had  not  happened.     They  referred  to  Tiwr  v.  Turner  (18  Beav.  185). 

The  Master  of  the  Rolls.  I  think  at  present  that  Samuel  Boosey  took  au 
absolute  gift  of  the  principal,  for  the  testatrix  has  given  him  the  interest  without 
limitation. 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper.  Secondly,  as  to  the  long  annuities,  the 
limitation  over  to  the  Plaintiff  and  his  children,  after  the  deaths  of  the  testatrix's  two 
sisters,  is  a  conditional  limitation,  and  will  take  effect  though  the  sisters  survived  the 
testatrix;  Aveli/n  v.  Jf'ard  (1  Ves.  .sen.  420);  1  Jarman  on  Wills  (p.  753).  But  if 
the  Court  should  hold  it  to  be  contingent  on  the  sisters  predeceasing  the  testatrix, 
then,  subject  to  the  life-estate  of  the  testatrix's  sisters,  the  long  annuities  are 
undisposed  of  and  pass  to  her  next  of  kin. 

Mr.  Lloyd  and  Mr.  C.  Hall,  for  the  niece  Elizabeth  and  her  husband,  contended 
for  an  intestacy  in  both  cases  ;  in  which  case  she,  as  representing  her  mother,  one  of 
the  four  next  of  kin,  would  take  one-fourth  of  the  entire  property. 

Mr.  Hitchcock,  for  one  of  the  executors,  and  for  Ann  [474]  Elizabeth  Boosey  and 
Samuel  John  Boosey,  contended  that  the  latter  were  entitled  to  the  long  annuities. 

Mr.  R.  Palmer,  in  reply,  referred  to  Luinmn  v.  Lainsan  (18  Beav.  7). 

The  Master  of  the  Rolls  reserved  judgment. 

Feb.  21.  The  Master  of  the  Rolls  [Sir  John  Romilly]  said  he  was  of  opinion 
that  the  unlimited  gift  of  the  testatrix's  interest  of  her  property  in  the  three  and  a 
half  per  cents,  gave  the  absolute  interest  to  Samuel  Boosey,  if  living,  and  that  this  was 
not  cut  down  by  the  subsequent  bequest,  which  was  only  to  take  effect  if  he  should 
not  be  living  at  the  testatrix's  decease.  He  observed  that  he  saw  no  means  con- 
sistently with  the  rules  of  construction  of  giving  effect  to  the  bequest  over,  without 
striking  out  the  words  "  if  not  living  at  my  decease,"  and  that  where  words  were 
contingent  the  Court  had  no  right  to  strike  them  out  and  disregard  the  contingency. 
That  there  were  many  cases  where  words,  though  apparently  contingent,  were  capable 
of  bearing  a  contrary  meaning,  but  this  was  not  one  of  them. 

He  considered  that  in  both  instances  the  contingency  governed  the  subsequent 
gifts. 

It  was  declared  that  the  three  and  a  half  per  cents,  vested  absolutely  in  Samuel 
Boosey,  and  that  Sarah  Fahy  and  Mary  Stone  having  survived  the  testatrix,  [475] 
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'she  died  intestate  as  to  the  longanimities,  subject  to  the  life-estate  to  her  said  two 
:  sisters,  and  that  her  next  of  kin  were  entitled. 

I  Note. — On  the  appeal  of  Ann  Elizabeth  Boosey  and  Samuel  John  Boosey,  the 
'only  children  of  John  Boosey,  the  Lord  Justices,  on  the  27th  March  1854  [5  De  G. 
IM.  it  G.  122],  declared  that,  according  to  the  true  construction  of  the  will,  the 
i Appellants  were  entitled  to  the  long  annuities  from  and  after  the  death  of  John 
i  Boosey. 

[475]    The  Attorney-General  r.  St.  Cross  Hospital.    Feb.  24,  1854. 

[See  S.  C.  18  Beav.  601.] 
I 

iThe  Attorney-General  attends  the  settlement  of  a  scheme  of  a  charity  to  protect  the 
I     interests  of  all,  and  the  Court  refused  to  allow  a  member  of  a  corporation,  consisting 
I     of  a  master  and  thirteen  brethren,  to  attend  the  settlement  of  a  scheme  of  the 
I     charity,  even  at  his  own  expense. 
I 

'       This   information   was  filed  by  the    Attorney-General  against  the    Master   and 
!  Brethren  of  the  Hospital  of  St.  Cross,  the  Earl  of  Guildford  (the  master)  and  the 
Bishop  of  Winchester  (the  patron)  to  correct  certain  abuses  in  the  management  of  the 
hospital,  and  of  its  revenues.     (17  Beav.  43.5.) 

,'  By  the  decree  a  reference  was  made  to  settle  a  scheme  for  the  future  management. 
The  corporation  consisted  of  the  master  and  thirteen  lay  brethren. 

A   petition    was    presented    by    one   of   the   brethren   for  liberty  to  attend  the 
settlement  of  the  scheme  at  the  expense  of  the  charity. 

Mr.  Goodeve,  in  support  of  the  application,  urged  that  the  interests  of  the  master 
and  brethren  being  conflicting,  it  was  but  reasonable  that  the  latter  should  [476]  have 
an  opportunity  of  attending  to  protect  their  rights.     He  a.sked,  in  the  alternative,  that 
the  attendance  of  the  Petitioner  might  be  at  his  own  expense. 
Mr.  Roupell  and  Mr.  Kawlinson,  contra,  were  not  heard. 

The  Master  of  the  Rolls  [Sir  John  Komilly].     This  is  an  information  by  the 

Attorney-General  for  the  regulation  of  a  charity,  and  in  which  the  Court  has  made  a 

decree  for  a  scheme  to  regulate  it.     The    Defendants  are  a  corporation  aggregate, 

1  consisting  of  the  master  and  thirteen  brethren,  and  there  ought  to  be  other  members, 

■  who,  however,  are  not  in  existence.  The  corporation,  no  doubt,  primA  fade,  appears 
always  by  one  solicitor,  but  here  is  an  application  by  one  of  the  thirteen  brethren  to 

'  be  allowed,  at  the  expense  of  the  charity,  to  represent,  in  Chambers,  the  particular 
'  interest  of  the  brethren  in  the  settlement  of  the  scheme,  and  if  that  be  refused,  then 
that  he  may  be  at  liberty  to  attend  at  his  own  expense. 
I  As  to  the  application  to  attend  at  the  expense  of  the  charity,  it  is  out  of  all 
[reason  to  expect  that  this  Court,  whose  duty  it  is  to  protect  the  charity  and  its 
[  property,  should  permit  it.  One  of  thirteen  brethren  asks  to  be  allowed  to 
i  attend  to  explain  his  own  views  of  the  interests  of  the  class  ;  the  same  reason  would 
I  equally  apply  to  the  other  twelve  ;  and  if  the  costs  of  all  were  paid  out  of  the  charity 

■  property,  the  result  would  be  the  destruction  of  the  charity  by  costs.  It  is  to  prevent 
'  expense  that  the  Court  requires  the  Attorney-General  to  attend  the  settlement  of 
j  every  scheme  ;  for  although  it  is  also  the  duty  of  the  Court  to  attend  to  the  interest 
'  of  every  object  of  a  charity,  yet  to  pre-[477]-vent  any  interest  being  overlooked  it 
;  retiuires  the  Attorney-General,  whose  duty  is  to  protect  all,  to  attend,  lest  the  Court 
i  should   inadvertently   overlook    any    of   them.       The   consequence  of   allowing   the 

different  members  of  a  corporation  to  attend  would  be  to  tear  the  charity  property 
to  pieces. 

Secondly,  I  have  known  Lord  Cottenham  repeatedly  refuse  to  allow  parties  to 
attend,  even  at  their  own  expense,  because  that  attendance  would  increase  the  costs 
of  the  other  parties. 

In  my  opinion,  the  Petitioner  can  only  attend  as  one  of  the  corporation,  whose 
interests  will  be  protected  with  the  others.     Unless  it  appears  that  these  interests  are 
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neglected,  I  will  iioi  alluw  any  paity  to  atteiiil,  either  at  his  own  expense,  or  at  the 
expense  of  the  charity. 

I  shall  therefore  refuse  this  application,  with  costs. 

Note. — The  Court  acted  on  the  same  principle  in  The  Attoinfii-Ginerd  v.  I'lrti/man, 
though  the  application  was  supported  by  the  Attorney-Cieneral  (Rolls,  February  1855). 

[478]     Moss  V.  Bainbrigge.     Bainbrk;(;e  v.  Moss.     March  16,  April  25, 

June  13,  lJS54. 

[S.  C.  on  appeal,  6  De  G.  M.  &  G.  292  ;  43  E.  K.  1246.     See  In  re  Cawlei/  <C-  iriiailey, 

1870,  18  W.  K.  1126.] 

In  proceedings  to  recover  an  estate,  A.  became  greatly  indebted  to  his  solicitor.  An 
agreement  was  entered  into  between  A.  and  his  brother  B.,  by  which  A.  agreed 
to  relinquish  his  interest  in  the  estate  to  B.,  in  consideration  of  B.  undertaking  to 
pay  the  cost.s  already  incurred,  with  interest.  Held,  that  the  solicitor,  being  no 
party  to  the  agreement,  could  derive  no  benefit  from  it. 

In  the  course  of  a  protracted  litigation  B.  had  become  indebted  to  his  solicitor  in 
£9377  (as  was  allegeil)  of  which  £4696  had  been  paid  out  of  pocket.  The  solicitor 
agreed  to  accept  £3500  in  full  for  his  costs  unless  the  client  recovered  the  estate, 
in  which  case  the  client  agreefl  to  pay  the  full  sum  of  £9377.  The  client  did  not 
dispute  the  validity  of  the  agreement  until  seven  years  after,  when  the  litigation 
had  been  successful.     The  Court  upheld  the  agreement. 

A  client,  by  letter,  undertook  to  pay  his  solicitor  interest  on  balance  appearing 
against  him  from  time  to  time,  upon  the  priTiciple  of  annual  rests.  Held,  that  the 
agreement  was  unilateral  and  not  binding,  and  that  even  if  it  had  been  duly  signed 
by  both  parties,  it  was  not  such  an  agreement  as  could  be  enforced  between  solicitor 
and  client,  being  entered  into  while  that  relation  was  subsisting  between  them. 

A  client  signed  an  agreement,  by  which  he  charged  his  estate  with  the  bill  of  costs 
due  to  his  solicitor,  with  lawful  interest,  on  the  principle  of  annual  rests.  Held, 
first,  that  it  was  voluntary  ;  and  secondly,  that  having  regard  to  the  fiduciary 
relation  between  the  parties,  it  could  not  be  maintained. 

The  necessary  requisites  stated  for  supporting  such  an  agreement,  assuming  it  not  to 
be  usurious. 

The  Court  looks  with  jealousy  upon  a  transaction  between  a  solicitor  and  his  client, 
and  throws  the  burden  of  proving  that  it  is  proper  on  the  solicitor. 

This  case,  which  has  been  several  times  before  the  Court,  upon  petition  (see  17 
Beav.  59,  340,  346),  now  came  on  upon  a  cause  and  cross-cause. 

The  Soucitok-General  (Sir  K.  Bethell),  Mr.  K.  Palmer  and  Mr.  E.  Webster,  for 
Mr.  Moss. 

Mr.  Rolt  and  Mr.  J.  V.  Prior,  for  Bainbrigge. 

Mr.  Follett  and  Mr.  Speed,  for  trustees. 

Mr.  Wright,  for  legatees. 

Mr.  Greene,  for  another  party. 

[479]  The  Solicitor-General,  in  reply. 

The  following  cases  were  cited. 

Gregory  v.  IFilHams  (3  Mer.  582) ;  Todd  v.  JFil^on  (9  Beav.  486) ;  Ex  parte  Bearan 
(9  Ves.  223) ;  Lord  Os.tulsfon  v.  Lord  Yarnwufh  (2  Salk.  449) ;  Gumky  v.  Wood  (3  Jones' 
&  Lat.  678)  ;   Tarleton  v.  Batkhouae  (Sir  G.  Cooper,  231). 

The  Master  of  the  Rolls  reserved  his  judgments. 

April  25.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  motion  for 
a  decree,  made  by  arrangement  between  the  parties  to  the  suit,  and  at  the  suggestion 
of  the  Court,  in  order  to  have  the  real  questions  at  issue  between  the  parties  speedily 
decided. 

A  short  statement  of  facts  is  necessary  to  shew  how  the  question  has  arisen : — 
Thomas  Parker  Bainbrigge,  the  first  Defendant  on  the  record,  is  the  nephew  and 
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heir  at  law  of  Thomas  Bainbrigge,  deceased,  who  was  the  owner  of  certain  estates  in 

the  county  of  Staftbrd,  and  which  are  the  estates  in  question  in  this  cause.     Thomas 

Bainbrigge  died  in   1H29.     On  his  death,  Thomas  Parker  Bainbrigge  disputed  the 

validity  of  his  will  and  codicils,  and  Mr.  Moss  was  employed  as  his  solicitor,  and 

proceedings   were   taken   for  this   purpose.      The   Defendants  to  these  proceedings 

produced  a  second  will  of  Thomas  Bainbrigge,  of  an  earlier  date,  and  contended,  that 

!  they    were   entitled  under  both    wills,    and  that  if  the  latter  will  was  invalid,  the 

former  was  not.     After  some  proceedings,  in  which  Thomas  Parker  Bainbrigge  was 

[480]  unsuccessful,  the  legal  proceedings  were  di.scontinucd,  but  in  July  1^43  all  the 

interests  prior  to  Thomas  I'ai-ker  Bainbrigge 's  under  the  first  will  determined,  and  the 

([uestion  was  then  confined  to  the  validity  of  the  latter  will.     Accordingly,  in  1S45, 

1  fresh  proceedings  were  instituted  to  try  the  validity  of  this  latter  will ;  but  Thomas 

'  Parker  Bainbrigge,  being  indisposed  to  continue  the  proceedings  himself,  abandoned 

I  his  interest  in  the  estates  in  question  to  his  brother,  William  Henry  Bainbrigge,  on 

certain  terms,  to  which  I  shall  presently  refei',  and  accordingly,  the  future  proceedings 

'were  conducted  on  behalf  of  William  Henry  Bainbrigge,  in  the  name  of  Thomas 

Parker  Bainbrigge. 

1  Ultimately,  in  July  1850,  the  title  of  Thomas  Parker  Bainbrigge,  as  devisee  in 
['tail  under  the  first  will,  was  established  by  a  verdict  in  an  action  of  ejectment.  A 
I  new  trial  was  granted,  on  which  trial,  in  April  1851,  the  matter  was  compromised, 
jiand  a  verdict  was  taken,  by  consent,  for  the  lessor  of  the  Plaintiff"  subject  to  an 
iagi-eement,  by  which  Thomas  Parker  Bainbrigge,  the  lessor  of  the  Plaintiff,  was  to 
'  pay  £25,000  to  the  Defendant,  the  devisee  under  the  second  will,  and  the  Defendant 
I  was  to  convey  the  estate  to  the  lessor  of  the  Plaintiff,  discharged  of  all  incumbrances 
created  by  or  through  him,  and  also  of  the  legacies  given  by  the  second  will. 

Accordingly,  the  verdict  was  taken  in  favour  of  Thomas  Parker  Bainbrigge 
nominally,  liut  really  in  favour  of  William  Heniy  Bainbrigge,  who  thereupon  became, 
and  now  is,  the  owner  of  the  estate,  subject  to  the  charges  upon  it. 

The  question  in  the  suits,  and  on  this  motion,  is  the  extent  of  Mr.  Moss's  charge 
upon  this  estate,  and  this  [481]  depends  on  the  construction  and  validity  of  various 
I  written  documents,  which  I  am  about  to  consider. 

Mr.  Moss  was  the  solicitor  employed  thioughout  the  whole  of  these  transactions  ; 
i  he  seems  to  have  conducted  them  with  great  ability  ;  he  incuired  great  expenses,  and 
I  laid  out  considerable  sums  of  money,  and  all  that  he  has  received,  hitherto,  has  been 
ja  sum  of  £1500,  paid  in  November  1845,  and  some  sutns  of  money  subsequently  paid 
I  by  William  Henry  Bainbrigge,  to  assist  in  paying  the  fees  of  counsel.  He  claims  a 
!  lien  on  these  estates  for  the  amount  due  to  him  in  respect  of  his  bills  of  costs,  and  he 
claims  to  be  entitled  to  interest  on  his  bills  of  costs,  to  be  calculated  on  the  principle 
I  of  annual  rests. 

I  The  amount  of  his  claim,  and  how  far  it  is  a  charge  on  the  estates  in  question, 
depends  on  live  documents,  which  it  is  necessary  to  consider  in  their  order,  in 
connection  with  their  bearing  on  each  other,  and  in  conjunction  with  the  acts  of  the 
parties,  as  detailed  in  the  evidence  before  me. 

The  fii'st  is  an  agreement  bearing  date  the  "21st  of  July  1845,  which  is  in  these 
words : — "  In  consideration  of  mj^  brother,  William  Henry  Bainbrigge,  undertaking, 
in  the  event  of  the  Woodseat  estate  being  recovered  by  him,  or  his  receiving  any 
compensation  in  lieu  of  the  same,  beyond  his  costs,  charges  and  expenses,  to  bear  and 
pay  all  such  costs,  charges  and  expenses  as  I  have  incurred,  in  refei'enee  to  the  estates 
of  my  late  uncle  Thomas  Bainbi-jgge,  Esq.,  deceased,  together  with  interest,  after  the 
rate  of  £5  for  each  £100  for  a  year,  on  the  principle  of  yearly  rests,  on  such  costs, 
charges  and  expenses,  up  to  the  present  time,  I  agree  to  relin(|uish,  release  and  make 
over  to  the  said  [482]  N\'illiam  Henry  Bainbiigge,  and  his  heirs,  at  his  or  their 
expense,  by  such  assurance  or  assurances,  and  at  such  time  or  times,  as  he  or  they 
shall  require,  all  my  right  and  title  in  and  to  the  said  estates,  or  any  of  them,  under 
any  will  of  the  said  Thomas  Bainbrigge,  deceased,  or  as  his  heir  at  law. — Thoma.s 

PaKIvEK  B.MNIlKKiCK." 

"  In  consideration  of  the  above  agreement,  I  undertake,  in  the  event  therein 
specified,  to  bear  and  pay  all  such  costs,  charges,  expenses  and  interest,  as  therein 
mentioned. — William  Henry  Bainbrigoe." 
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The  first  observation  I  make  on  this  document  is,  that  it  is  an  agreement  for 
valuable  consideration,  between  Thomas  Parker  Bainbriggc  and  William  Henry 
Baiiibriggc,  to  which  Mr.  Moss  is  no  party.  It  is,  in  substance,  this :  I,  Thomas 
Parker  Bainbriggc,  have  incurred  certain  costs,  charges  and  expenses,  with  reference 
to  these  estiites  ;  I  give  up  my  interest  in  these  estates  to  you,  William  Heiiiy 
l^inbrigge,  in  ease  you  will,  upon  the  recovery  of  that  estate  (if  you  should  recover 
it),  pay  all  those  costs  and  expenses,  and  also  compound  interest,  at  ,£5  per  cent.,  on 
the  costs  and  expenses,  up  to  the  present  time.  It  is  no  agreement  to  pay  Mr.  Mo.ss 
anything,  either  costs,  or  principle,  or  interest ;  it  is  an  agreement  to  pay  Thoma.s 
Parker  Bainbriggc  costs  incurred  by  him,  and  interest  thereon,  in  a  certain  manner, 
but  Mr.  Moss  cannot,  in  my  opinion,  derive  any  bciieht  from  this  agreement  directly, 
he  being  no  party  to  it,  and  having  given  no  consideration  for  it. 

In  my  opinion,  therefore,  under  this  agreement,  William  Henry  Bainbrigge 
incurred  no  obligation  or  liability  to  Mr.  Moss,  except  so  far  as  subsequent  transac- 
tions may  have  given  Mr.  Moss  a  right  to  claim  the  [483]  benefit  or  interest  of 
Thomas  Parker  Bainbrigge  in  that  agreement.  This  view  of  the  case  is  not,  in  ray 
opinion,  varied  or  altered  by  any  of  the  evidence  before  me  ;  in  fact,  the  evidence 
does  not  touch  this  part  of  the  ca.se.  The  fact,  that  the  agreement  was  prepared  by 
Mr.  Moss,  rather  strengthens  than  weakens  the  view  which  I  have  formed  of  this 
agreement,  standing  by  itself. 

From  the  date  of  this  agreement  (as  I  understand  the  evidence),  in  the  matters 
relating  to  the  litigation  to  recover  this  estate,  Mr.  Moss  ceased  to  be  concerned  for 
Thomas  Parker  Bainbrigge,  except  nominally  ;  he  acted,  in  fact,  for  William  Henry 
Bainbrigge,  who  was  his  real  client,  and  although  Thomas  Parker  Bainbrigge  might  be 
liable  to  the  Defendants  at  law  and  in  ecjuity,  he  was  not  in  reality  the  litigant 
Plaintiff,  or  liable  to  Mr.  Moss,  for  the  costs  incurred  in  such  litigation. 

The  next  document  is  one  of  considerable  importance.  It  is  dated  the  18th  of 
November  184.5  in  the  same  year,  and  is  made  between  Thomas  Parker  Bainbrigge, 
of  the  one  part,  and  Mr.  Moss  of  the  other  part,  and  it  is  in  these  words  : — "  Whereas 
certain  proceedings  in  equity  and  at  law  have  heretofore  taken  place,  in  which 
questions  have  been  raised  as  to  whether  Thomas  Bainbrigge,  Esq.,  deceased,  the  late 
uncle  of  the  said  Thomas  Parker  Bainbrigge,  had  duly  made  and  executed,  when  of 
sound  mind,  a  certain  document,  bearing  date  the  17th  day  of  June  1818,  alleged  to 
be  a  codicil  to  a  prior  will  of  the  said  Thomas  Bainbrigge,  deceased  ;  and  also  another 
document,  bearing  date  the  18th  day  of  June  1818,  alleged  to  be  a  will  of  the  said 
Thomas  Bainbrigge,  deceased,  in  which  proceedings  the  said  John  Moss  was  employed 
as  the  solicitor  and  attorney  of  the  said  Thomas  Parker  Bainbrigge,  who  had  an 
interest  in  setting  aside  the  alleged  codicil,  and  the  said  [484]  alleged  will,  and 
supporting  a  prior  will  of  the  said  Thomas  Bainbrigge,  deceased,  and  the  said  Thomas 
Parker  Bainbrigge  became  and  is  now  indebted  to  the  said  John  Moss  for  certain  costs, 
charges  and  expenses,  and  money  paid,  laid  out  and  expended,  in  reference  to  the  said 
proceedings,  which,  with  interest  on  the  principle  of  annual  rests,  amounted  (according 
to  certain  accounts  delivered  to  the  said  Thomas  Parker  Bainbrigge,  and  investigatcQ 
and  approved  by  him)  to  a  balance  or  sum  of  £9377,  3s.  5d.  ;  and  whereas  the  said 
John  Moss,  having  great  friendship  and  personal  regard  for  the  said  Thomas  Parker 
Bainbrigge,  hath  consented  to  accept  from  the  said  Thomas  Parker  Bainbrigge  the 
sum  of  £3500,  in  manner  hereinafter  mentioned,  in  discharge  of  the  said  sum  of 
£9377,  3s.  5d.,  subject  to  the  contingency  and  agreement  hereinafter  mentioned  :  Now 
the  said  John  Moss  does  herebj^  agree  with  the  said  Thomas  Parker  Bainbrigge,  that 
he,  the  said  John  Moss,  will  accept  and  receive  from  the  said  Thomas  Parker 
Bainbrigge,  the  sum  of  £1500,  paid  by  him  to  the  said  John  Moss  at  the  time  ol 
signing  this  agreement,  and  the  further  sum  of  £2000,  to  be  secured  to  the  said  John 
Moss,  with  interest,  at  the  rate  of  £5  for  each  £100,  for  a  year,  by  the  promissory 
note  of  the  said  Thomas  Parker  Bainbrigge,  payable  to  the  said  John  Moss,  or  his 
order,  on  demand,  the  said  sums  of  £1500  and  £2000  (amounting  together  to  the  sura 
of  £3500)  being,  when  the  said  sum  of  £2000  and  interest  shall  be  wholly  paid,  but 
not  otherwise,  in  full  discharge  of  the  said  sum  of  £9377,  3s.  5d.,  except  the  said 
Thomas  Parker  Bainbrigge,  or  his  brother  William  Heiuy  Bainbrigge,  or  their  or  one 
of  their  heirs  or  assigns,  should  come  into  possession,  as  tenant  in  tail  or  otherwise, 
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if  the  estates  of  the  said  Thomas  Bainbrigge,  deceased,  or  some  part  thereof,  or  in 

ibtainiiig  the  said  compensation.  But  the  said  Thomas  Parker  Bainbrigge  [485] 
i.grees  with  the  said  John  Moss,  that  if  any  such  event  should  take  place,  the  said 
jThomas  Parker  Bainbrigge,  or  the  said  "William  Henry  Bainbrigge,  or  their  or  one  of 
I  heir  heirs  or  assigns,  shall  pay  to  the  said  John  Moss,  his  executors,  administrators 
j)r  assigns,  the  balance  of  the  said  sum  of  £9377,  3s.  .5d.,  being  the  sum  of  £5877,  3s.  .5d., 
'.)T  so  much  of  the  said  last-mentioned  sums,  as  the  value  of  the  said  estates,  or  part 

hereof,  of  which  the  said  Thomas  Parker  Bainbrigge,  or  the  said  William  Henry 

Bainbrigge,  or  their  or  either  of  their  heirs  or  a.ssigns,  shall  come  into  possession,  as 
I  enant  in  tail  or  otherwise,  shall  amount  to,  or  as  the  compensation  in  lieu  of  the  same, 

)eyonil  the  said  future  costs,  charges  and  expenses  of  recovering  the  said  estates,  or 
;ome  part  thereof,  or  in  obtaining  the  said  compensation,  shall  amount  to,  and  in  case 
phere  should  be  any  costs  recoverable  under  any  of  the  before-mentioned  suits  or 
l)roceedings,   and   not  yet   received,   the  said  John   Moss  to  have   the  full  benefit 

hereof. — Thom.\s  Parker  Bainbrigge,  John  Moss." 

This  document  is  witnessed  by  a  person  of  the  name  of  Griffith.     The  first  question 

m  this  instrument  is  the  effect  of  it,  as  between  Thomas  Parker  Bainbrigge  and  Mr. 

*Ioss.     The  next  question  is,  how  far  it  aflfects  AVilliam  Henry  Bainbrigge. 

On  the  first  question,  the  agreement  appears  to  me  to  be  this  : — Thomas  Parker 
liainbrigge  agreed  that  Mr.  Moss's  bill  shall  be  taken  to  be  X9377,  3s.  5d.,  provided 
lie  will  accept  £1500  then  to  be  paid,  and  a  promissory  note  for  £2000,  and  interest, 
■  t  £5  per  cent.,  payable  on  demand,  in  full  discharge  of  that  bill,  unless  the  estate 
ihall  be  recovered,  in  which  case  he  agrees  that  he  or  William  Henry  Bainbrigge  will 

>ay  [486]  the  balance  ;  and,  on  the  other  hand,  Mr.  Moss  agrees  to  accept  that  sum 
'•.nd  that  note,  in  discharge  of  the  bill,  unless  the  estate  should  be  recovered.  I  see 
[lothing  in  the  evidence  to  satisfy  me  that  Thomas  Parker  Bainbrigge  did  not  know 
Iv'hat  he  was  about  when  he  entered  into  that  agreement.  It  does  not  appear  to  me 
that  he  was  under  any  compulsion,  or  that  any  undue  influence  was  exerted  over  him 
|vhen  he  entered  into  that  agreement.  It  was  not  an  agreement  to  give  security  for 
'!0Sts  thereafter  to  be  incurred  ;  there  was  a  valuable  consideration  for  it,  and  in  the 
|:ircumstances  of  the  case  it  does  not  appear  to  me  that  it  might  not  have  been  a  fit, 
;easonable  and  beneficial  arrangement  to  be  made  between  them.  If  it  had  been 
I  hewn  to  me  that  a  less  sum  than  £3500  was  then  due  to  Mr.  Moss  from  Mr.  Bain- 
brigge, it  would  materially  alter  the  ease,  because,  after  carefully  reading  the  evidence 
[•elating  to  this  subject,  I  am  of  opinion  that,  although  the  bill  had  been  seen  by  Mr. 
{.le  Hunt,  on  behalf  of  Mr.  Bainbrigge,  the  bill  had  not,  properly  speaking,  been 
llelivered,  and  that  if  Mr.  Bainbrigge  had  then  desired  to  tax  that  particular  bill,  so 

hewn  to  Mr.  Le  Hunt,  he  could  not  have  succeeded,  but  that  he  must  have  obtained 
jhe  usual  order  for  the  delivery  and  taxation  of  Mr.  Moss's  bill,  which  would  have 
jinabled  Mr.  Moss  to  substitute  a  totally  different  bill  from  that  shewn  to  Mr.  Le 
iJunt.  But  no  such  case  as  I  have  suggested  is  alleged,  and,  I  think,  that  it  may  be 
Reasonably  taken,  on  the  evidence,  that  although  less  than  £9377  would  have  been 
|ound  due  to  Mr.  Moss,  on  a  taxation,  that  much  more  than  £3500  would  have  been 
lound  due  upon  it.  It  is  positively  sworn,  and  not  denied,  that  the  actual  money 
Kdvanced  by  Mr.  Moss,  as  appeared  on  his  bill  of  costs,  then  shewn  to  Mr.  Le  Hunt, 
[.mounted  to  the  sum  of  £469G,  so  that  if  the  estate  had  not  been  recovered,  Mr. 
[VIoss,  besides  his  loss  of  [487]  time  and  unremunerated  professional  services,  would 
jaave  advanced,  out  of  his  own  pocket,  nearly  £1200  for  the  benefit  and  advantage  of 
Mr.  Thomas  Parker  Bainlirigge,  never  to  be  repaid.  Had  this  arrangement  not  been 
jmtered  into,  Mr.  Thomas  Parker  Bain1)rigge  would  have  had  to  pay  the  amount  due 
jm  Mr.  Moss's  bill,  which,  as  far  as  I  can  judge  from  the  evidence,  it  would,  at  that 
■ime,  have  been  scarcely  possible  for  him  to  have  done,  unless  by  making  sacrifices, 
l^hich  would  have  rendered  him  nearly  or  entirely  destitute.     This  agreement,  also, 

las  not  been  complained  of  or  resisted  for  a  lapse  of  seven  or  eight  year.s,  during  the 
|vhole  of  which  time  Mr.  Moss  has  been  kept  out  of  the  money  actually  due  to  him. 
Isor  would  it  now  be  possible  to  restore  the  parties  to  that  agreement,  to  the  situation 
'hey  were  in  when  it  was  entered  into. 

I  am  of  opinion,  therefore,  that  Mr.  Bainbrigge  cannot  now  dispute  the  validity 

if  it,  or  contest  that  the  amount  due  to  Mr.  Moss,  at  the  time  when  the  verdict,  liv 
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consent,  was  taken  in  April  1851,  was  the  balance  of  that  sum  of  £9377  after 
deducting  the  £3500  so  paid  or  secured  in  1845.  This  agreement,  however,  consti- 
tutes no  charge  on  the  estates  themselves,  nor  does  it  purport  so  to  do  ;  it  is  simply 
an  agreement  settling  how  the  debt  due  from  one  party  to  the  agreement  to  the  other 
is  to  be  discharged. 

The  next  question  is,  how  far  William  Henry  Bainbrigge  is  affected  by  this 
agreement.  xVt  the  time  when  it  was  executed,  he  was  in  no  wise  affected  by  it ;  he 
is  no  party  to  it,  he  obtained  no  benefit  from  it,  and  the  evidence  fails  in  satisfying 
me  that  he  was  cognizant  of  it,  far  less  that  he  sanctioned  it.  If  the  matter  had 
rested  here,  anfl  Thomas  Parker  Bainbrigge  had  called  upon  his  brother,  under  the 
agreement  of  July  preceding,  [488]  to  pay  the  costs,  charges  and  expenses  incurred 
by  him,  he  could  not,  in  my  opinion,  have  required  William  Henry  Bainlnigge  to  pay 
the  £9377,  but  he  would  have  been  compelled  to  accept  only  so  much  as  Mr.  Mosg 
would  have  been  entitled  to  charge  against  Thomas  Parker  Baiidjrigge,  independently 
of  that  agreement. 

The  next  document  is  a  letter  addressed  by  ^^'illiam  Henry  Bainbrigge  to  Mr,  I 
Moss.     It  is  dated  -tth  June  1848,  and  is  in  these  words : — 

"  My  dear  Moss, — Having  for  many  years  past  employed  you,  with  the  utmost  • 
confidence  and  .satisfaction,  as  my  attorney  and  solicitor  in  various  business  transac- 
tions, and  you  having  made  advances  of  money  to  me  for  my  u.se  and  benefit,  I  find 
that  I  am  indebted  to  you  in  a  considei'able  sum  of  money,  on  a  balance  of  accounts, 
on  transactions  commencing  in  the  year  1838  and  down  to  the  present  time  ;   and  it 
being  inconvenient  for  me  to  discharge  the  same,  I  wish  you  to  receive  this,  as  my 
declaration,  that  no  advantage  will  be  taken  by  me  of  the  date  of  any  of  the  matters 
or  things  contained  in  your  account  against  me,  and  that  I  will  not,  at  any  time, 
avail  myself  of  any  plea  of  the  Statute  of  Limitations  or  otherwise  to  prevent  your  i 
recovering  the  same  monies  (if  necessary),  and  that  by  youi-  allowing  me  time,  I 
undertake  to  pay  interest  on  the  balances  appearing  due  from  time  to  time,  upan,  the 
prinriplc  of  annual  rests,  until  paid,  and  that  you  shall  not,  in  any  way,  be  damaged  or 
prejudiced  by  not  having  delivered  your  bills  of  costs  to  me,  and  you  may  consider 
this  as  a  safeguard  and  protection  against  any  of  the  formalities  required  by  law,  in    : 
anywise  relating  to  your  bills  of  costs  or  accounts  or  otherwise. 

"  William  Henry  Bainbrigge." 

[489]  I  am  of  opinion  that  this  letter  has  no  binding  effect  of  any  sort  on  William 
Henry  Bainbrigge.     As  an  agreement,  it  is,  in  my  opinion,  inoperative ;  it  binds  Mr.    , 
Moss  to  nothing.     He  might,  the  day  after  he  received  it,  have  delivered  his  bill  of 
costs  and  sued  William  Henry  Bainbrigge  for  the  amount  due  to  him  thereon.     If  it 
were  contended  that,  on   the  faith  of  that  representation  and   promise,  Mr.  Moss 
refrained  from  so  acting,  and  allowed  William  Henry  Bainbrigge  time  to  pay  the    ; 
amount  due,  the  answer  appears  to  me  to  be  twofold  ;  first,  that  the  evidence  does  not 
make  out  any  such  case,  and  that  no  bill  of  costs  was  then  delivered  or  intended  to 
be  delivered  ;  and,  .secondly,  I  am  of  opinion  that  if  this  had  been  an  agreement,  duly 
signed  by  both  parties  to  it,  it  is  not  such  an  agreement  as  could  be  enforced  between 
a  solicitor  and  his  client,  while  that  relation   was  subsisting  between   them.     This 
Court  looks  with  great  jealousy  upon  all  cases  of  that  description.     I  abstain  from 
repeating  here  the  observations  I  have  made  in  many  cases  of  a  similar  description, 
where,   from   the  relations   existing   between  the  parties,   undue  influence  may  be 
inferred.     The  relation  of  solicitor  and  client  is,  undoubtedly,  one  of  them.     In  all 
these  cases  the  burden  of  proving  that  the  transaction  is  a  proper  one,  falls  on  the 
person  who,  from  his  position,  might  have  exerted  this  influence  and  who  benefits  by 
the  transaction.     In  this  Couit,  to  support  such  an  agreement,  it  would  be  neces.sary    • 
for  Ml'.  Moss  to  shew  that  William  Henry  Bainbrigge  fully  understood  the  nature    , 
and  effect  of  it;  that  he  had  proper  legal  assistance,  independent  of  Mr.  Moss;  that 
he  was  not  in  such  a  position,  with  relation  to  his  affairs  and  the  pending  litigation, 
as  to  make  him  consent  to  an  agreement  of  this  description,  rather  than  incur  the 
risk  of  losing  Mr.  Moss  as  his  solicitor.     Nothing  of  the  sort  is  attempted  in  the    I 
evidence.     It  is  also  a  mere  one-sided  agreement,  by  [490]  which  the  solicitor  got  all 
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the  benefit  and  the  client  gets  nothing  and  incurs  great  liabilities  for  the  future.  In 
the  consideration  of  the  rights  and  liabilities  of  the  parties  in  this  case,  I  shall  regard 
|that  letter  exactly  as  if  it  had  not  been  written. 

I  The  two  next  and  last  documents  must  be  taken  together ;  they  both  bear  date 
;he  30th  of  May  18.51.  It  is  important  before  considering  the  effect  of  these 
,  documents  to  notice  what  had  taken  place  previously  to  their  being  signed,  and  also 
she  circumstances  under  which  that  signature  was  obtained.  The  final  verdict  giving 
;he  property  to  William  Henry  Bainbrigge  was  in  April  1851.  In  the  month  of 
May  following,  a  treaty  of  marriage  was  set  on  foot  between  that  gentleman  and  a 
iady  whom  he  afterwards  married.  Shortly  after  that  treaty,  and  on  the  30th  of  the 
!iame  month,  these  memorandums  were  signed.     The  first  is  in  these  words  : — 

"  We  the  undersigned  Thomas  Parker  Bainbrigge  and  William  Henry  Bainbrigge 
;lo  hereby,  respectively,  charge  our  respective  interests  in  the  Woodseat  and  Draycott 

estates,  and  all  other  the  real  estates  which  belonged  to  our  late  uncle,  Thomas  Bain- 
!t)rigge,  Esq.,  deceased,  with  the  payment  to  John  Moss,  of  Derby,  solicitor,  of  all 
,iums  of  money  and  bills  of  costs,  charges  and  expenses  owing  to  him  by  both  or 
liither  of  us,  with  lawful  interest  on  the  same  respectively,  upon  the  principle  of 
annual  rests.  And  we  respectively  agree  with  the  said  John  Moss,  to  execute  all  such 
fjood  and  sufficient  disentailing  and  other  deeds  and  securities,  as  may  be  necessary 
l.nd  he  may  require,  to  effect  a  legal  and  proper  mortgage  (with  all  proper  and  usual 
clauses,  provisions  and  covenants)  to  him  of  the  said  estates,  for  the  said  sums  of 
'noney,  bills  and  interest.      And  we  both,  [491]  and  especially  the  said  Thomas 

^arker  Bainbrigge,  declare  that  this  charge  and  the  mortgage  in  favour  of  the  said 
■fohn  Mess  shall  have  priority  over  any  claims  or  claim  which  the  -said  Thomas 
(?arker  Bainbrigge  may  have  upon  the  said  estates,  or  upon  the  said  William  Henry 

bainbrigge  in  respect  thereof.  "Thosias  Parker  Bainbrigge. 

"  William  Henry  Bainbrigge." 

The  second  is  in  these  words  : — "  I  the  undersigned  William  Henry  Bainbrigge  do 
'lereby  charge  my  interest  in  the  Woodseat  and  Draycott  estates,  and  all  other  the 
jcal  estates  which  belonged  to  my  late  uncle,  Thomas  Bainbrigge,  Esq.,  deceased, 
|ifith  the  payment  to  my  brother,  Thomas  Parker  Bainbrigge,  Esq.,  of  all  sums  of 
rioney  owing  to  him  by  me.  And  I  agree  with  the  said  Thomas  Parker  Bainbrigge 
1  execute  all  such  good  and  sufficient  disentailing  and  other  deeds  and  securities  as 
jay  be  necessary  and  he  may  require,  to  effect  a  legal  and  proper  mortgage  (with  all 
jiroper  and  usual  clauses,  provisions  and  covenants)  to  him  of  the  said  estates  for  the 
laid  sums  of  money  and  interest.  But  I  declare  that  this  charge,  and  the  said  mort- 
gage in  favour  of  the  said  Thomas  Parker  Bainbrigge,  shall  be  subject  and  subsequent 
|o  any  claims  or  claim  which  John  Moss  of  Derby,  solicitor,  may  have  upon  the  said 
istates,  or  upon  both  or  either  of  us  in  respect  thereof. 

"  WiLUAM  Henry  Bainbrigge." 

I  The  construction  of  the  former  of  these  documents  is  not,  I  think,  open  to  much 
|oubt.  By  it,  in  my  opinion,  each  takes  upon  himself,  so  far  as  his  interest  in  the 
■state  is  concerned,  the  debt  of  the  other  to  Mr.  Moss.  The  compound  interest  on 
he  balances  is  for  the  future,  Mr.  Moss  supposing  then  and  now  contending  that 
492]  under  the  letter  of  June  1848  he  was  entitled  to  compound  interest  on  the 
innual  balances  of  his  account. 

I  Two  questions  arise  upon  it.  P^irst,  whether  it  is,  in  the  circumstances  under 
t'hich  it  was  executed,  binding,  and  if  so,  to  what  extent,  on  the  two  Mr.  Bainbrigges 
|i  favour  of  Mr.  Moss.  The  second  question  is,  whether,  without  offending  against 
lie  usury  laws,  such  an  agreement  could  be  made.  This  will  arise  if  the  agreement 
|i  held  to  be,  in  other  respects,  valid  and  binding. 

I  The  first  question  depends  upon  the  circumstances  connected  with  the  execution 
f  these  instruments,  as  detailed  in  the  affidavits  of  Mr.  Moss,  Mr.  William  Henry 
•ainbrigge  and  Mr.  Lace.  Mr.  Lace  expressly  swears  that  he  nowise  interfered  in 
le  matters,  that  he  was  the  solicitor  of  the  lady  about  to  be  married,  and  that  he  left 
le  matter  entirely  to  Mr.  Moss  and  the  two  Mr.  Bainbrigges,  that  he  gave  no  advice, 
K.  v.— 7 
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that  he  was  not  consulted,  and  that  he  studiously  avoided  to  interfere.  This  is  by 
no  means  inconsistent  with  Mr.  Moss's  evidence  on  the  suhject,  who  says,  without 
bein"  contradicted,  that  copies  of  the  previous  documents  of  July  and  November 
1845  had  been  given  to  Mr.  l^ace,  but  he  does  not  depose  to  or  point  out  any  assist- 
ance or  advice  given  to  the  Messrs.  Bainbrigge  on  this  matter  by  Mr.  Lace  in  his 
presence,  or  that  he  was  cognizant  of  any  such  having  been  att'orded.  The  relation  of 
solicitor  and  client  was  undoubtedly  subsisting  between  Mr.  Moss  and  both  the  Mr. 
Bainbrigges  at  this  time.  I  must  treat  this,  therefore,  as  a  transaction  between 
solicitor  and  client,  and  one  on  which  the  burden  of  proof  is  thrown  upon  Mr.  Moss 
to  shew  that  all  fit  and  proper  securities  were  given  to  his  clients  to  induce  Ihom  to 
enter  into  an  agreement  of  this  iluscription,  and  to  give  him  the  advantages  therein 
contained. 

[493]  There  was  no  consideration  at  the  time  of  entering  into  thi'  agreement, 
moving  from  Mr.  Moss  to  either  Thomas  Parker  Bainbrigge  or  to  William  Henry 
Bainbrigge,  to  induce  them  to  enter  into  this  arrangement ;  it  is  voluntary  on  their 
pait.  Mr.  Moss  did  not  bind  himself  either  to  forbear  to  enforce  payment,  or  to 
give  anything  to  either  of  those  gentlemen  for  this  agreement.  In  my  opinion,  to 
support  such  an  instrument  as  creating  a  valid  charge  on  the  estates  to  the  extent 
which  this  document  creates,  that  is  with  compound  interest  on  annual  balances,  it 
would  be  neces.sary  for  him  to  shew  that  the  natuie  and  effect  of  it  were  fully 
explained  to  them  that  they  fully  iinderstood  that  they  were  making  themselves  liable 
to  pay  compound  interest,  when  they  were  not  liable  to  pay  any  interest  at  all,  and 
that  they  were  creating  a  charge  on  the  property,  in  such  manner  that  the  interests 
of  each  was  bound  to  pay  the  whole,  and  that,  in  return  for  this,  they  obtained 
nothing. 

No  doubt  the  services  of  Mr.  Moss  had  been  very  great  and  valuable  :  he  had,  no 
doubt,  made  great  sacrifices  for  these  gentlemen  ;  it  was  but  fair  and  reasonable  that 
he  should  ha\'e  a  charge  on  the  property  recovered  by  his  exertions  for  what  was  due 
to  him  for  his  services,  and  this  Court  itself  always  gives  a  solicitor  a  lien  on  the  fund 
under  its  control,  which  is  the  fruit  of  the  solicitor's  labours.  So  far  no  objection 
could  reasonably  have  been  taken  to  this  agreement,  which  was  a  security  for  sums 
then  due  to  Mr.  Moss.  It  may  also  be  that,  taking  into  consideration  the  value  of 
these  services  and  sacrifices,  the  two  Mr.  Bainbrigges  considered  it  fair  and  proper 
that  Mr.  Moss  should  be  entitled  to  charge  compound  interest,  and  that  they  resolved 
to  give  him  these  advantages  ;  but,  if  this  were  the  real  state  of  the  case,  the  evidence 
of  Mr.  [494]  Moss  fails  in  establishing  it.  [His  Honor  here  referred  to  it.]  His 
affidavit  shews  stiongly  that  he  pressed  upon  both  Mr.  Thomas  Parker  Bainbrigge 
and  Mr.  William  Henry  Bainbrigge  the  necessity  and  justice  of  making  some  provi- 
sion for  his  claims,  and  the  evidence  satisfies  me  that  the  two  Messrs.  Bainbrigge,  to 
this  extent,  understood  and  acquiesced  in  the  arrangement  that  Mr.  Moss  should 
have  a  chaigo  on  the  estates  for  the  amount  due  to  him.  But  the  evidence  wholly 
fails  in  satisfying  me  that  any  agreement  was  come  to  as  to  the  mode  or  principle  on 
which  that  amount  was  to  be  calculated.  The  evidence  of  Mr.  Moss  also  shews  that 
he  claimed  interest,  and  that  Mr.  Lace,  in  the  memorandum  prepared  for  the  marriage 
settlement,  on  that  occasion,  interlined  the  word  "interest  "at  the  request  of  Mr. 
Moss,  but  the  evidence  of  Mr.  Moss  fails  to  satisfy  me  that  he  explained  to  Thomas 
Parker  Bainbrigge  and  to  AVilliam  Henry  Bainbrigge  that  the  effect  of  the  memo- 
randum would  be  to  give  him  compound  interest,  tliat  he  was  insisting  on  something 
to  which,  except  as  a  matter  of  grace  and  favour  on  their  part,  the  law  would  not 
entitle  him,  and  it  also  fails  in  satisfying  me  that  they  had  proper  independent  legal 
assistance  when  they  entered  into  this  undertaking.  I  have  come  to  this  conclusion 
on  regarding  the  evidence  of  Mr.  Moss  exclusively,  and  on  that  evidence  I  am  unable 
to  find  any  principle  by  which  I  can  enforce  this  document  as  an  agreement  against 
Thomas  Parker  Bainbrigge  and  William  Henry  Bainbrigge. 

The  memorandum  of  even  date,  signed  by  William  Henry  Bainbrigge,  does  not, 
in  my  opinion,  advance  the  case  of  Mr.  Moss,  it  is  a  part  of  the  .same  transaction  and 
cannot  be  disconnected  from  the  former  memorandum. 

[495]  The  case  of  Gomki/  v.  JFood  (3  Jones  Si  Lat.  678),  to  which  I  was  referred, 
lays  down  very  clearly  the  principle  on  which  the  Court  regards  transactions  of  this 
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iiature.  To  apply  the  worrls  of  the  judgment  of  Lord  St.  Leonards  in  that  case  to 
he  present,  "  to  entitle  Mr.  Moss  to  hold  this  security,  he  should  be  prepared  to  shew, 
'hat,  being  the  solicitor  of  the  Messrs.  Bainbrigge,  and  as  such,  bound  to  protect  them 
ligainst  himself,  he  communicated  to  them  the  fact  that  they  were  not  bound  to  pay 
him  any  money  beyond  the  amount  of  his  bill,  not  calculated  on  any  principle  of 
j/early  rests,  and  they  should  have  been  placed  out  of  his  power  and  had  other  advice 
|)r  assistance  before  they  could  be  called  upon  to  give  to  him  rights  to  which  he  was 
jiot  entitled.  (3  Jones  &  Lat.  690.)  The  deeds,  therefore,"  observes  the  learned 
fudge  in  that  case,  "are  to  stand  as  a  security  onlj'  for  the  sum  which  shall  be  really 
onud  due." 

Had  it  not  been  for  the  concession  made  by  the  counsel  for  the  Messrs.  Bainbrigge, 

nd  which  appears  to  me  to  be  very  proper,  I  should  have  doubted  much  whether  I 

lUght  not  simply  to  have  declared  these  memorandums  to  be  void  and  of  no  effect; 

liut  bearing  in  mind  that  the  property  was  the  produce  of  Mr.  Moss  s  exertions,  that 

'he  Messrs.   Bainbrigge  have,  at  least,  had  this  advantage  from  it  that  Mr.  Moss  did 

lilt  at  once  enforce  payment  of  what  was  due,  and  that  the  counsel  for  the  Messrs. 

lairibrigge  have  not  contested  the  propriety  of  Mr.  Moss  having  a  lien   on  these 

-Kites,  for  the  amount  justly  due  to  him,  I  have  thought  it  proper  to  follow  the 

iiviedent  of   Lord    8t.   Leonards  (although    a   material   distinction   exists  between 

.  iiiiig  aside  a  deed  and  enforcing  an  agreement  which  properlj'  cannot  be  enforced 

|i  part),  by  making  a  declaration  in  the  [496]  present  case  that  the  memorandum 

'igned  by  the  two  Messrs.  Bainbrigge  in  favour  of  Mr.  Moss,  on  the  30th  May  18.31, 

i"  to  stand  only  as  a  security  for  the  amount  really  due  to  him.     To  this  extent,  in 

I'  I.  the  Defendants  Thomas  Parker  Bainbrigge  and  William  Henry  Bainbrigge  have, 

I  rording  to  the  note  I  made  during  the  argument,  not  disputed  the  right  of  Mr. 

i'Ks  to  have  a  lien  on  these  estates. 

The  extent  to  which  this  would  make  the  debt  due  from  Thomas  Parker  Bain- 
I  igge  to  Mr.  Moss  a  charge  on  the  interest  of  William  Henry  Bainbrigge  in  these 
states,  is  a  question  which  is  properly  arguable  between  the  two  brothers ;  but  this 
tit,  to  which  I  referred  in  an  earlier  part  of  my  judgment,  has  not  been  contested 
veen  them,  and  I  understand  that  William  Henrj'  Bainbrigge  does  not  dispute 
.hiit  the  amount  due  from  his  brother,  Thomas  Parker  Bainbrigge,  to  Mr.  Moss,  is  a 
Iharge  on  his  interest  in  the  estates  recovered.  The  construction  of  the  memorandum 
ji  plain,  that  the  interest  of  each  in  the  estate  is  charged  with  the  debt  of  both.  I 
llso  think  that  it  is  established  by  the  evidence,  that  William  Henry  Bainbrigge  not 
Inly  knew  of  the  agreement  of  November  184-5  before  he  executed  this  memorandum 
!ut  that  it  was  present  to  his  mind  at  the  time. 

1  think,  therefore,  that  the  charge  upon  the  estates  recovered  constituted  by  this 

ii'inorandum  was  the  l)alance  of  the  £9377,  3s.  5d.,  after  deducting  the  £3500  paid 

I  secured  in  November  184."),  and  also  the  amount  of  Mr.  Moss's  bill  of  costs  due  on 

II'  'iOth  of  May   l^ol,  for  business  done  for  Thomas  Parker  Bainbrigge  since  the 

"ih  November  1845,  and  also  the  amount  of  Mr.  Moss's  bill  of  costs  then  due,  for 

.iisiness  done  for  William  Henry  Bainbrigge.     This  is,  in  my  opinion,  [497]  the 

'mount  of  the  principal  sum  due  on  the  30th  of  May  185L     The  interest  must  be 

ilculated  upon  it  in  the  following  manner,  viz.,  at  the  rate  of  four  per  cent,  per 

'  nniun  on  the  balance  of  £5877,  3s.  5d.  from  the  7th  of  April  1851,  when  the  verdict 

iis  taken  establishing  the  recovery  of  the  property,  down  to  the  time  of  payment; 

111  on  the  remainder  of  the  charge,  viz.,  on  the  amount  which  was  due  to  Mr.  Moss 

rom  Thomas  Parker  Baiiilirigge  or  from  William  Henry  Bainbrigge  on  the  30th  of 

;[ay  1M51,  interest  nnist  be  calculated  fi'oin  that  day  at  the  rate  of  four  per  cent,  per 

linum  down  to  the  time  of  payment.     I  do  not  gather  from  the  evidence  whether 

lere  has  been  any  ascertainment  of  what  is  due  from  Thomas  Parker  Bainbrigge  to 

[r.  Moss,  in  respect  of  this  employment  since  November  1845,  if  not,  this  must  be 

scertained  by  delivery  and  taxation  of  the  bill.     The  amount  of  what  is  due  from 

'illiam  Henry  Bainbrigge  to  Mr.  Moss,  at  that  period,  will  be  ascertained  under  the 

•der  I  have  already  made  on  the  hearing  of  the  petition  in  July  1853.     The  amount, 

lerefore,  of  what  is  due  to  Mr.  Moss  must  be  taken  by  the  chief  clerk,  under  my 

rection,  on  the  principle  I  have  stated.     In  other  respects,  the  ordei'  will  be  the 

me  as  that  matle  by  consent  on  the  hearing  of  the  exceptions. 
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Having  come  to  the  conclusion  I  have  stated,  I  have  not  thought  it  desirable  or 
proper  to  express  any  opinion  as  to  the  (luestion  of  usury,  which  would  have  arisen, 
if  I  had  been  of  opinion  that  this  agreement  was  one  which  Mr.  Moss  could  have 
enforced  against  Mr.  Thomas  Parker  Bainbrigge,  or  against  Mr.  William  Henry 
Ikinbrigge,  and  I  am  indisposed  to  prejudice  this  case  by  expressing  any  opinion 
upon  a  point  which  may  arise,  if  this  case  should  be  carried  to  a  Superior  Court.  In 
truth,  I  regret  much  that  it  has  been  neces.sary  to  determine  [498]  this  (luestion.  I 
tiiid,  by  consulting  the  note  of  what  I  .said  on  the  hearing  of  the  [)etitions  in  July 
last,  that  I  toleral)ly  plainly  intimated  the  view  it  was  probable  that  I  should  take 
of  this  suliject,  and  strongly  advised  the  parties  to  compromise  their  dirtcrenccs.  I 
repeat  that  advice.  Mr.  Moss's  services  undoubtedly  have  been  of  such  a  kind  as 
might  rea.sonably  induce  him  to  think  that  his  bill  was  not  to  ))e  taxed  with  rigour 
and  hostility.  On  the  other  hand,  the  Messrs.  Bainbrigge  might  reasonably  object 
to  such  a  claim  as  compound  interest  during  a  long  period  of  litigation.  With  this, 
however,  I  cannot  deal ;  I  am  bound  to  treat  the  subject  strictly,  according  to  such 
principle  as,  in  my  opinion,  applies  to  the  case,  modified  only  to  such  extent  as  I  am 
enabled  to  do  by  the  concessions  made  by  the  parties  themselves. 

Note. — Heard  upon  appeal  by  the  Lord  Chancellor  and  Lords  .lustices,  on  the 
17th  of  February  1855.     [6  De  G.  M.  &  G.  292.] 

[499]     Smith  v.  Adams.     Fel>.  9,  15,  Jpril  21,  1854. 

[S.  C.  on  appeal,  5  De  G.  M.  &  G.  712  ;  43  E.  K.  1047  ;  24  L.  J.  Ch.  258 ; 
18  Jur.  968  ;  2  W.  K.  698,] 

The  admittance  to  copyholds  has  reference  back  to  the  surrender,  so  that,  where 
copyholds  are  surrendered  to  A.,  who  dies  before  admittance,  the  admittance  of 
A.'s  heir  has  reference  back  to  the  date  of  the  surrender,  and  supplies  in  A.  such  a 
seisin  as  to  entitle  his  widow  to  freebench. 

Held,  by  the  Master  of  the  Kolls,  that  a  customary  heir,  who  enjoys,  as  heir,  copy- 
holds surrendered  to  his  ancestor,  but  who  died  before  admittance,  cannot,  by 
neglecting  or  declining  to  procure  admittance,  defeat  the  light  of  the  ancestor's 
widow  to  freebench,  and  such  heir  was  declared  a  trustee,  in  respect  of  such 
freebench.     The  Lords  Justices,  on  appeal,  were,  however,  of  a  different  opinion. 

A  widow  held  not  entitled  to  freebench  out  of  a  moiety  of  copyholds,  to  which  her 
husband  was  seised  in  remainder  subject  to  an  existing  life-estate. 

In  July  1845  Samuel  Baseley  sold  and  surrendered  some  copyholds  to  George 
Smith,  subject  to  the  life-estate  of  Ann  Baseley,  in  one  half,  and  they  were  duly  sur- 
rendered to  the  use  of  the  purchaser.  George  Smith  died  in  1851,  without  ever  having 
been  admitted  tenant  of  the  copyholds,  on  the  court  rolls.  He  left  the  Plaintiff,  his 
widow,  and  George  Smith,  the  younger,  his  heir  at  law.  The  heir  at  law  took 
possession  ;  but  for  the  purpose  (as  was  avowed  during  the  argument)  of  defeating 
the  widow's  right  to  freebench,  he  neglected  and  declined  to  be  admitted  tenant  of 
the  copyholds. 

The  Plaintiff,  Maria  Smith,  the  widow  of  George  Smith,  now  claimed,  as  against 
his  customary  heir,  freebench  out  of  the  copyholds.  The  circumstances  of  the  case 
are  more  fully  stated  in  the  judgment.  The  case  was  reversed,  as  to  one  point,  upon 
appeal,  but  it  has  been  reported  for  the  purpose  of  shewing  the  opposite  views  taken 
by  the  two  Courts. 

Mr.  Swanston,  and  Mr.  W.  P.  Jolliffe,  for  the  Plaintiff,  insisted  on  her  right  to 
freebench. 

Mr.  Lee  and  Mr.  Daniel,  contra,  for  John  Smith,  the  heir  at  law. 

[500]  Mr.  A.  Cox,  for  other  parties. 

Mr.  Jolliffe,  in  reply. 

The  following  authorities  were  cited  : — Cantrell  v.  Randall  (1  Lev.  20) ;  Chaplin  v. 
Chaplin  (3  P.  Wms.  229) ;  Faw/han  d.  Atkins  v.  Atkins  (5  Bur.  2764) ;  Bensm  v.  Scot 
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i(l  Salk.  185;  3  Lev.  385;  4  Mod.  251;  12  Mod.  49;  Holt,  160;  Skinner,  406; 
iCarth.  275 ;  Comix  233) ;  Edwards  v.  Champion  (3  De  6.  Macn.  &  G.  202) ;  Sladc  v. 
\l'altison  (5  L.  J.,  N.  S.  (Ch.)  51);  IFiUiams  v.  Bosanqud  (1  Brod.  &  B.  238);  Roe  d. 
IJeffeni/s  V.  Hi(h  (2  Wils.  13) ;  The  Kinq  v.  Lwli/  MUdmay  (5  B.  >fc  Ad.  254) ;  Coke's 
jCopyholder  (pp.  69,  70,  154) ;  Biinjess  v.  JFheate  (\  Eden,  177  ;  1  W.  Black.  123,  150); 
\Casliorne  v.  Scarf/-  (1  Atk.  603) ;  Butler  and  Ikiker's  mse  (3  Rep.  25  b.) ;  Gale  v.  Gale 
j(2  Cox,  136)  :  Doc  d.  Sheiren  v.  ITroot  (5  East,  132)  ;  Due  d.  Vermm  v.  JWnon  (7  East, 
8);  Doe  d.  Tofield  v.  Totiehl  (11  East,  246) ;  ffla.w  v.  lluhardsm  (2  De  G.  Macn.  &  G. 
i658) ;  Flack  v.  The  Master  and  Fellows  of  Doivnim/  Colleqe  (22  L.  J.  (C.  P.)  229) ;  1 
'Walk,  on  Copyholds  (p.  100) ;  Lord  Grenville  v.  Bli/th  (16  Ves.  224) ;  2  Bac.  Ab.  (tit. 
Copyholds  (G.)  218):  4  Co.  (pp.  25  a.,  29  b.);  2  Sid!  (pp.  38,  61) ;  Dyer  (p.  192) ;  Daries 
,v.  .sV%  (Cro.  Eliz.  825) ;  Gilb.  Ten.  (pp.  46,  288) ;  3  &  4  Will.  4,  c.  105,  s.  2  ;  Shel- 
iford's  Real  Prop.  Stat.  (p.  442);  U'aimwright  v.  Ehvell  (1  Mad.  627);  1  Roper's 
Husband  and  Wife  (p.  352) ;  2  Bac.  Ab.  (tit.  Copyholds  (E.)  p.  201). 

The  Master  of  the  Rolls  reserved  judgment. 

[501]  April  21.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  suit 
for  the  administration  of  the  estate  of  George  Smith,  deceased. 

I      The  Plaintiff  is  his  widow,  the  Defendants  are  the  next  of  kin  of  George  Smith, 

land  the  Defendant  John  Smith,  is  his  executor  and  customary  heir.     The  question  on 

■kvhich  I  reserved  my  judgment  is  this :  whether  the  widow  is  entitled  to  freebench 

)iit  of  certain  copyholds,  held  of  the  manor  of  Weedonbeck,  in  Northamptonshire, 

:iiil  which  belonged  to  her  husband  at  the  time  of  his  death. 

The  facts  which  raise  this  question  are  the  following: — In  July  1845  Samuel 
iBaselej'  was  the  owner  of  the  copyhold  in  question,  consisting  of  a  messuage  and 
;hree  closes,  containing  about  forty -three  acres,  subject  to  the  life-estate  of  Ann 
iBaseley,  in  one  undivided  moiety  thereof.  He  sold  his  interest  therein  to  the  testator, 
jreorge  Smith.  And  on  the  14th  of  July  1845  the  copyhold  messuage  and  closes 
ivere  surrendered,  by  Samuel  Baseley  and  Mary  his  wife,  to  the  use  of  George  Smith, 
lis  heirs  and  assigns,  according  to  the  custom  of  the  manor  of  Weedonbeck,  subject, 
levertheless,  to  the  estate  for  life  of  Ann  Baseley,  widow,  in  one  undivided  moiety  of 
';he  said  premises.  On  the  same  day,  an  indenture  was  executed,  between  Samuel 
jBaseley  of  the  one  part,  and  George  Smith  of  the  other  part,  by  which  Samuel 
|Baseley  covenanted,  that  George  Smith  should  receive  the  rents  of  the  whole  of  the 
popyhold,  in  case  he  paid  £22,  4s.  annually  to  Ann  Baseley,  during  her  life.  And 
jjy  the  same  deed,  George  Smith  covenanted  to  make  that  payment,  and  also  to  pay 
l£400  to  Samuel  Baseley,  within  six  months  after  [502]  the  death  of  Ann  Baseley  ; 
|.vhich  X400  was  a  portion  of  the  purchase-money,  retained  on  account  of  her  life 
;  nterest  in  this  undivided  moiety.  George  Smith  entered  into  possession  of  the 
;.vhole  of  the  copyhold  so  surrendered,  and  he  received  the  rents  thereof  until  his 
ileath,  V)Ut  he  was  never  admitted  tenant  thereto  on  the  court  rolls  of  the  manor, 
lile  afterwards  died  on  the  22d  of  February  1851,  during  the  lifetime  of  both  Samuel 
baseley  and  of  Ann  Baseley,  the  widow. 

The  question  varies  as  regards  the  two  moieties.  With  respect  to  one  moiety, 
i-he  objection  urged  by  the  Defendant  to  the  claim  of  the  Plaintiff  is  that  admission 
Is,  to  use  the  expression  of  Lord  Coke,  "the  life  and  soul  of  the  copyholder's  title," 
■ind  that  the  testator,  George  Smith,  was  never  admitted  to  these  copyholds.  With 
respect  to  the  other  moiety,  the  same  objection  is  also  urged  :  but,  in  addition  to 
Ihat  objection,  it  is  urged  that  the  fact  that  Ann  Baseley,  who  was  entitled  to  the 
|ife-estate  in  this  moiety,  survived  the  testator,  presents  a  further  and  insuperable 
bbjection  to  the  Plaintiff's  claim. 

i  In  support  of  the  Defendant's  case,  it  is  contended  that  the  widow  must  bring 
jierself  within  the  custom,  and  that  the  custom  is  that  the  widow  is  entitled  to  free- 
!)ench  out  of  such  copyholds  only  as  her  husband  died  seised  of.  The  meaning  of 
[he  word  ".seised  ''  is  clear  and  distinct,  and  there  is  no  doubt  that  until  admittance, 
I  he  surrenderee  is  not  seised  of  the  copyholds,  but  that  until  admittance,  the 
I  urrenderor  is  the  tenant;  and  that  as  there  cannot  be  two  tenants,  the  surrenderee 
annot  i)e  the  tenant  of  the  copyhold  until  he  has  been  admitted  :  many  authorities, 
>oth  ancient  and  modern,  which  were  cited,  bear  out  and  establish  this  proposition. 

[503]  The  argument   in  favour  of  the  Plaintiff's  claim  does  not  dispute  this 
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proposition,  but  it  is  contended  that  when  the  admittance  takes  place,  it  has  i-eference 
back  to  the  tinio  of  the  surrender,  and  tliat  upon  the  surrenderee  bein^;  aihnittod,  he 
became  the  tenant  of  the  copyhold  from  the  date  of  the  surrender.  In  support  of 
this  proposition  several  authorities  were  cited.  One  is  the  case  of  Bcn^wii  v.  Soil 
(1  Salk.  185;  3  Lev.  38")),  where  a  surrender  was  made  to  one  person,  and  the 
.s\irrenderor  died,  and  after  his  death  the  surrenderee  was  admitted,  the  eH'ect  of 
which  was,  to  bar  the  freebench  of  the  widow  of  the  surrenderor,  although,  in  fact, 
he  was  the  tenant  at  the  date  of  his  death,  and  this  operateil  as  a  bar,  because  the 
subsequent  admittance  had  reference  back  to  the  date  of  the  surrender,  and,  therefore, 
constituted  the  surrenderee  tenant  from  the  date  of  the  surrender,  and  took  away 
the  seisin  of  the  surrenderor. 

This  decision  was  mainly  rested  on  the  passage  in  the  1  Inst.  (p.  59),  where  Lord 
Coke  laid  it  down  that  if  one  of  two  joint-tenants  surrendered  to  the  use  of  his  will, 
although  no  admittance  took  place  during  the  life  of  the  testator,  yet,  upon  his 
devi.see  being  admitted,  this  created  a  .severance  of  the  joint-tenancy,  inasmuch  as  the 
admittance  had  reference  back  to  the  date  of  the  surrender.  The  same  principle,  it 
is  contended,  applies  where  the  surrenderee  dies,  and  the  heir  of  the  surrenderee  is 
admitted,  that  thereupon  this  admittance  has  reference  back  to  the  date  of  the 
surrender,  and  confers  on  the  deceased  surrenderee  the  seisin  which  entitles  his  widow 
to  freebench. 

This  question  was  much  considered  in  the  case  of  Faur/han  v.  Atkinx  (5  Burr.  2764), 
which  is  the  authority  princi-[504]-pally  relied  upon  by  the  Plaintiff.  That  was  a 
case  of  ejectment  brought  by  the  heir  of  the  husband  against  the  wi<low.  In  that 
case  the  custom  of  the  manor  was,  that  the  widow  was  entitled  to  be  admitted  to  and 
to  hold  during  widowhood  the  copyholds  of  which  her  husljand  died  seised.  The 
husband  died  without  having  lieen  admitted  ;  the  widow  was  admitted  on  paying  the 
H.sual  fine  ;  afterwards,  the  heir  of  the  husband  was  admitted,  and  Ijrought  ejectment 
to  recover  posse-ssion  of  these  copyholds.  The  question  was  argued  on  a  special  case, 
and  the  Court  gave  judgment  for  the  widow.  Lord  Mansfield,  in  pronouncing  that 
judgment,  stated  the  question  to  be,  whether  the  heir  of  the  surrenderee,  who  dies 
before  admittance,  shall  avoid  the  freebench  or  customary  dower  of  the  widow, 
because  be  died  before  admittance.  Lord  Mansfield  stated  the  surrrender  to  be  the 
substantial  part  of  the  conveyance,  the  admittance  to  be  merely  a  form  which 
completed  it,  and  that  consequently  the  admittance  must  operate  as  from  the  date  of 
the  surrender,  and  accordingly,  upon  that  principle,  the  widow  was  held  to  be  entitled. 

The  counsel  for  the  heir  did  not  dispute  the  authority  of  that  case,  if  contiiied  to 
the  point  theie  exclusively  decided,  but  he  contested  its  applicability  to  the  present 
question  ;  inasmuch  as,  in  this,  the  heir  of  the  husband  has  never  been  admitted,  and, 
consequently,  he  contended  that  the  inference  to  be  derived  from  the  admittance,  and 
the  reference  back  to  the  tlate  of  the  surrender,  does  not  arise. 

This  appears  to  me  to  raise  a  new  question,  which  I  may  state  thus,  viz.,  whether 
the  heir,  by  purposely  neglecting  or  declining  to  take  any  steps  for  the  purpose  of 
procuring  his  admittance,  can  deprive  the  widow  of  what  [505]  would  otherwise  be 
her  right,  viz.,  the  freebench  in  one  moiety  of  the  copyholds  which  were  the 
property  of  her  husband.  I  consider  that  the  case  of  I'axtghan  v.  Atkins,  and  the 
authorities  there  cited,  establish,  that  if  the  heir,  in  this  case,  had  been  admitted  to 
these  copyholds  after  the  death  of  his  brother,  this  admittance  would,  so  far  as 
regards  the  one  undivided  moiety  in  which  Ann  Baseley  took  no  interest,  have  had 
reference  back  to  the  time  of  the  surrender,  and  would  have  created  a  seisin  in  the 
husband  of  the  Plaintiff,  which  would  have  entitled  her  to  freebench  in  this  moiety. 
If  this  be  correct,  this  would  be  the  effect  of  the  admittance,  whenever  it  took  place, 
and  it  would  be  impossible  to  say  that  the  admittance  is  to  have  this  effect  if  it  took 
place  speedily  after  the  death  of  the  husband,  but  is  not  to  have  that  effect  if  some 
considerable  delay  should  intervene,  arising  from  no  fault  of  hers. 

If  the  Court  were,  in  this  case,  to  make  a  declaration  against  the  widow,  on  the 
ground  that  the  heir  has  never  been  admitted,  the  Defendant,  the  heir,  might,  the 
day  after  the  decision  of  the  Court,  obtain  an  admittance,  and  then,  according  to 
J'au(//iaji  V.  Atkins,  the  right  of  the  widow  would  arise,  inasmuch  as  the  admittance 
of  the  heir  was  in  pursuance  of  the  surrender  to  his  brother,  and  solely  by  reason 
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1  of  the  right  thereby  accruing.  It  i.s,  as  Lord  Mansfield  terms  it,  a  formal  act 
'  completing  the  conveyance  to  his  brother,  and  would  thereby  constitute  the  seisin  of 
!  the  husband.  In  my  opinion  the  act  of  the  heir,  or  rather  the  intentional  neglect 
I  of  the  heir,  to  procure  an  admittance  to  the  copyhold.s,  in  order  that  he  may  not 
I  enable  the  widow  to  have  her  customary  dower,  cannot  defeat  the  substantial  right 
I  of  the  widow.  He  may,  and  in  my  opinion  he  does,  by  his  refusal  to  become 
i  admitted,  prevent  the  widow  from  being,  at  law,  entitled  to  the  freebench,  [506] 
j  which  only  accrues  on  the  admittance,  which  creates  the  seisin  in  her  husband,  but  as 
•  this  legal  technicality  is  introduced  by  the  heir,  for  the  purpose  of  defeating  the 
'  claim  of  the  widow  to  her  freebench,  1  am  of  opinion,  that  he  must  be  treated  as  a 
trustee  for  the  widow  of  what  she  would  have  been  entitled  to  at  law,  in  case  he  had 
i  procured  himself  to  be  admitted  in  the  ordinary  and  regular  way,  as  the  heir  of  his 
I  brother.  The  ground  of  my  decision  is  in  the  application  of  the  principle,  that 
i  equity  will  interpose  to  prevent  one  person  from  availing  himself  of  technical  rules 
'  of  law  to  defeat  the  just  rights  of  another. 

I  shall  not,  therefore,  declare  that  the  widow  is  entitled  to  freebench  in  the  one 

moiety,  which  was  the  absolute  property  of  her  husband,  which  has  now  devolved 

>i  upon  his  heir,  and  of  which  the  heir  is  now  in  possession,  but  I  shall  declare,  that 

I  the  Defendant,  the  heir,  is,  until  admittance,  a  trustee  of  the  rents  and  profits  of 

}  one-half  of  such  undivided  moiety  for  the  benefit  of  the  widow,  and  direct  him  to 

I  account  for  such  rents  and  profits  from  the  time  of  his  taking  possession  thereof; 

1  and  that  upon  the  heir  being  admitted,  the  widow  will  become  entitled  to  her  free- 

■  bench  out  of  the  said  copyhold  messuage  and  closes  ;  I  will  reserve  liberty  to  the 

widow  to  apply,  that  in  case  the  heir  shall  procure  himself  to  be  admitted,  she  may 

have  the  power  of  obtaining  the  commission  to  set  out  the  same  by  proper  metes 

i  and  bounds. 

With  respect  to  the  other  moiety,  the  case  is  wholly  diflferent ;  this  was,  in  fact, 

the  property  of  Ann  Baseley  for  life,  with  remainder  to  the  testator  in  fee  ;  all  that 

1  had  been  conveyed  to  him  was  a  reversion.     It  is  true  that  he  was  put  into  possession 

'  of  the  whole,  under  a  covenant  to  pay  Ann  Baseley  an  annual  sum,  and  that  she  did 

I  not  disturb  that  possession,  but  she  never  con-[507]veyed  away  or  alienated    her 

estate.     Her  interest  in  it  was  exactly  the  same  after,  as  it  was  before  the  surrender 

by  Samuel  Baseley  and  his  wife.     The  mere  fact  that  it  was  an  undivided  moiety 

cannot  alter  the  rights  of  the  parties.     So  far  as  regards  this  portion,  it  is  exactly 

the  same  as  the  sale  of  a  reversion  in  fee,  subject  to  the  life-estate  of  the  tenant  for 

life.     This   would    certainly   create    no  right   to  dower  in  freeholds,   although    the 

reversioner,  by  arrangement  between  himself  and  the  tenant  for  life,  had  been  let 

into  possession  of  the  rents  and  profits  of  the  estate.     Now,  though  it  be  true,  as  it 

is  stated  in  J-Jilwanls  v.  Clia/npim  (3  De  G.  Macn.  &  G.  220),  that  there  is  not  any 

(  analogy  between  freeholds  and  copyholds,  yet,  unless  it  wore  distinctly  proved  that 

I  a  custom  existed  in  the  manor,  by  which  a  widow  was  entitled  to  freebench  out  of  a 

r  reversion  (which  would  surprise  me,  for  the  essence  both  of  dower  and  freebench  is 

I  that  the  husband  should  be  sei.sed  of  the  property),  I  could  not  allow  or  enforce  any 

1  such  claim.     It  is  not  alleged  that  any  such  custom  exists  in  this  manor.     In  fact, 

(  the  claim  of  the  widow,  as  to  this  moiety,  arises  from  the  circumstance  that   her 

i  husband  was  in  possession  of  the  rents  and  profits,  but  this  alone  can  give  no  right 

t  to  the  widow.     He  was,  in  fact,  otily  a  tenant  by  sufierance  of  Ann  Ba.seley,  who 

j  was  at  any  time  entitled  to  take  possession  herself,  her  estate  having  been  in  no 

I  respect  aft'ected  by  any  act  of  her  own,  or  by  the  surrender  of  Samuel  Baseley  and 

I  Martha  his  wife. 

i  With  regard  to  this  moiety,  therefore,  I  shall  make  a  declaration  to  the  effect  that 
the  Plaintiff  is  not  entitled  to  any  freebench  in  respect  thereof ;  and  with  regard  to 
the  other  moiety,  I  shall  make  the  declaration  and  decree  I  have  already  stated. 


NoTE.^Reversed  by  the  Lords  Justices,  August  1,  1854,  as  to  the  first  moiety. 
[5I)eG.  M.  &  G.  712.] 
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[508]     Ke  Catlin.     March  13,  16,  May  5,  1854. 

Principles  and  practice  in  the  Taxing  Master's  office  and  before  the  Court  in  cases  of 

taxation. 
The  Court  will  only  determine  questions  on  iti'm.f'm  a  bill  of  costs,  which  involve  some 

principle,  and  not  those  relating  to  quantum  only. 

This  was  an  application  to  review  a  taxation,  and  came  before  the  Court  upon  two 
petitions  and  a  motion. 

The  case  was  argued  liy 

Mr.  Koupell  and  Mr.  Eddis,  for  the  client,  and  by  ' 

Mr.  Catlin,  the  solicitor  in  person. 

In  re  Clark  (13  Beav.  179);  In  re  Varven  (8  Beav.  436);  Ahop  v.  Lord  Oxford 
(1  Myl.  it  K.  .564)  ;  In  re  Pemler  (8  Beav.  299  ;  2  Phillips,  69)  were  cited. 

The  Master  of  the  Kolls  reserved  judgment. 

May  5.  The  Master  of  the  Koli.s  [Sir  John  Komilly].  In  this  case  I  have  felt 
very  considerable  difficulty  from  my  want  of  experience  in  the  matter.  The  items  in 
a  bill  of  costs,  and  the  principles  on  which  they  are  allowed  and  disallowed,  frequently 
involve  matters  of  great  nicety,  as  to  which  my  previous  practice  and  experience  have 
aflForded  me  little  means  of  coming  to  a  satisfactory  result.  I  have,  however,  done  the 
best  I  could,  I  have  read  the  papers  carefully,  I  have  con-[509]-sulted  such  persons 
as  I  thought  best  qualified  to  give  me  an  insight  into  the  principles  which  ought 
to  regulate  my  decision,  and  if  I  have  not  come  to  a  correct  conclu.sion  it  is  for  the 
reasons  I  have  already  stated,  and  not  from  any  want  of  care  and  attention  on  my 
part. 

The  petition  is  to  review  the  taxation  made  by  the  Taxing  Master  of  a  bill  of 
costs  delivered  by  Mr.  Catlin,  and  complaining  of  the  disallowance  of  various  items. 
It  is  admitted,  on  both  sides,  that  this  Court  can  only  be  called  upon  to  determine  on 
the  propriety  of  allowing  or  disallowing  items  which  involve  some  principle,  and 
not  where  a  question  only  of  quantum  arises.  (Alsop  v.  Lord  Oxford,  1  Myl.  ifc  K. 
.564.)  It  is,  however,  in  many  cases,  a  matter  of  considerable  difficulty  to  determine 
whether  the  disallowance  of  an  item  is  a  question  of  principle  or  a  question  of 
(juantum. 

Mr.  Catlin  alleges,  that  the  disallowances  he  complains  of  are  of  items  which 
involve  a  material  principle.  I  have  gone  through  these  items,  and  propose  to  express 
the  best  opinion  I  have  been  able  to  come  to  on  each,  although  I  do  so  for  the  reasons 
I  have  already  stated,  with  considerable  diffidence  as  to  the  accuracy  of  the  con- 
clusions I  have  arrived  at. 

The  first  item  complained  of  is,  that  the  said  Master  has  disallowed  a  charge  of 
5s.  for  copy  and  service  of  an  order  to  change  the  solicitor,  which  order  was  served  on 
the  agents  of  the  then  solicitor  in  London,  who  had  the  conduct  of,  and  were  daily 
and  actively  proceeding  in,  the  cause  of  Buckley  v.  Cooke.  I  think  that  Mr.  Catlin  is 
in  error  as  to  this  item.  The  service  on  the  agent  of  the  order  to  change  is  allowed 
for ;  the  order  in  respect  of  which  the  5s.  is  charged  seems  to  be  another  order,  [510] 
viz.,  "  to  deliver  a  bill,  "  which  requires  to  be  served  personally,  and  for  which  personal 
service  is  allowed.  Service  on  the  agent  of  this  order  would  be  a  mere  nullity,  and 
was,  I  think,  properly  disallowed. 

The  next  item,  the  disallowance  of  which  is  complained  of,  is  £2,  2s.  for  perusing 
and  considering  a  voluminous  bill  of  costs,  extending  over  190  folios.  This  was  the 
bill  of  costs  of  Mr.  John  Cooke,  the  former  solicitor,  which  had  been  referred  for- 
taxation.  The  bill  was  not  taxed,  but,  by  arrangement,  £60  was  deducted  from  the 
amount  of  the  bill,  which  was  £709,  19s.  '6d.,  the  balance  paid  to  Mr.  Cooke  and  the 
papers  handed  over.  Mr.  Catlin  alleges  that  his  reason  for  doing  this  was,  that  £60 
w-as  as  much  as  would  have  been  taxed  ott",  that  he  thereby  saved  the  per  centae/e  on 
taxation  and  the  costs  of  taxation,  and  obtained  the  papers  (which  were  of  great 
importance  to  his  client)  some  months  earlier  than  he  could  have  done  had  he  taxed 
the  bill ;  and  that,  in  order  to  enable  him  to  accomplish  this  end,  it  was  neces.sary  for 
him  to  read  the  bill  of  costs,  and  that  £2,  2s.  was  a  reasonable  charge  for  this.     Mr. 
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Lewin  in  his  affidavit  says,  "  I  objected  to  the  allowance  of  this  £2,  2s.,  on  the  ground 
that  I  did  not  consider  the  settlement  of  the  bill,  without  taxation,  at  all  for  the 

■  benefit  of  my  client,"  and  he  proceeds  to  point  out  that  large  sums  would  have  been  taken 
'<  off  on  a  taxation.  I  observe,  also,  that  the  next  i(em  to  the  £2,  2s.  is  £6,  10s.  for  making 
i  a  copy  of  this  bill,  which  is  allowed,  and  that  various  attendances  to  effect  the  settle- 
I  ment  of  the  bill  were  also  allowed.  I  am  of  opinion  that  I  cannot  try  the  question 
j  whether  this  compromise  of  Mr.  Cooke's  bill  was  a  fit  one  or  not.     Mr.  Buckley  might 

try  that  question  in  an  action  against  Mr.  Catlin,  but  I  think   that,  no  proceeding 
I  having  been  adopted  to  try  that  question,  I  am  compelled  to  hold  that  it  was  proper 

■  [511]  until  it  is  impeached,  and  that  the  Taxing  Master  stood  in  the  same  position  as 
I  stand  in  this  matter.  It  is  obvious  that  there  may  be  many  reasons  which  may 
make  it  expedient  for  a  client  to  compromise  the  claim  of  a  previous  solicitor,  rather 
than  tax  the  bill,  although  the  sum  allowed  be  less  than  what  would  be  obtained  on 

I  a  taxation.     The  expenses  of  taxation  are  a  part  of  this,  the  delay  which  would  be 

occasioned  is  also  another  material  consideration,  and  it  is  to  be  observed  that  this 

occurred  so  near  the  Long  Vacation,  that  the  matter  must  necessarily  have  stood  over 

!  till   the    month    of    November  following,   unless   a   compromise    had    been  effected. 

I  Assuming  the  compromise  to  have  been  proper,  which  I  think  that  I  am  bound  to 

[assume,  I  do  not  see  how  it  could  have  been  effected,  unless  by  previously  reading 

iiand  considering  the  bill  itself.     If  this  item  was  disallowed,  on  the  ground  that  the 

jsums  allowed,  which  I  have  already  stated,  were  sufficient  for  the  service  rendered, 

'  this  appears  to  me  to  be,  to  some  extent,  judging  of  the  propriety  of  the  compromise, 

which  I  think  the  Taxing  Master  had  no  jurisdiction  to  do.     (In  re  Clark,  13  Beav. 

173.)     I  think,  therefore,  that  this  item  ought  to  have  been  allowed. 

The  next  item  I  refer  to  is,  that  the  said  Master  disallowed  the  sum  of  £1,  6s.  8d. 
charged  for  drawing  out  a  scheme  of  the  property  and  the  holding  of  the  tenants, 
j  which  was  necessary  for  the  receiver,  on  the  ground  that  such  item  is  not  chargeable, 
I  in  such  bill,  but  that  it  formed  part  of  the  receiver's  costs,  in  which  case  Mr.  Catlin 
I  contends  that  it  would  be  a  ground  for  such  item  being  struck  out  of  and  not  taxed 
[off  from  such  bill.  {In  rr  Clark,  13  Beav.  173.)  I  think  that  this  charge  is  properly 
'  disallowed.  I  cannot  think  that  it  would  be  costs  even  in  the  receiver's  bill  (as  Mr. 
i  Catlin  suggests)  who  may  find  it  necessary  to  [512]  make  out  such  a  scheme,  as  being 
I  essential  for  the  due  performance  of  his  duties,  but  these  duties  are  paid  for  by  a 
';)''/•  renlar/e. 

The  next  items,  the  disallowance  of  which  is  complained  of,  are  the  three  items 
I  charged  on  page  8  of  bill,  which  are  thus  stated  in  Mr.  Catlin's  petition : — 

"  1853.  June  9.  '       s.  d. 

Having  received  recognizance  from  Mr.  Bury,  attending  for  fresh 

appointment  to  carry  in  same  .  .  .  .  .68 

Copy  and  service  on  Messrs.  Milne  &  Co.  .  .  .26 

Ditto  on  Mr.  Cuff  .  .  .  .  .  .26" 

I  "  These  items  were  taxed  off  b}'  the  Master,  but  were  proper,  and  occurred  in  the 
j  following  manner  : — The  Chief  Clerk  having  appointed  a  day  for  the  receiver  in  the 
'.cause  to  bring  the  recognizances,  in  consequence  of  one  of  the  sureties  being  in  Ireland, 
I  his  affidavit  could  not  be  obtained,  and,  with  the  said  Chief  Clerk's  assent,  the  matter 
I  stood  over  generally,  with  directions  for  your  Petitioner,  as  soon  as  he  could  get  the 
I  recognizance  signed  by  the  surety,  to  get  a  fresh  appointment  and  day  named,  and 
I  give  notice  to  the  opposite  solicitors,  which  was  accordingly  done,  and  such  items  are 
1  properly  chargeable  and  ought  to  have  been  allowed."  I  dissent  from  Mr.  Catlin's 
j  view,  and  I  think  that  these  items  were  properly  disallowed.  The  Chief  Clerks  in  the 
'Judge's  Chambers  have  made  arrangements  bv  which  thej' adjourn  the  proceedings 
I  on  summonses  from  time  to  time,  and  require  all  parties  to  take  notice  of  such 
I  adjournments.  To  allow  a  charge  for  notices  of  adjournment  would  be  in  effect  to 
I  re-establish  the  old  system  of  warrants,  with  the  abuses  attendant  thereon.  When 
I  the  Chief  Clerks  consider  formal  notice  again  [513]  necessary,  they  issue  a  fresh 
I  summons,  and  it  is  for  the  purpose  of  conforming  with  these  arrangements  that 
the  Taxing  Master  must  properly  disallow  these  charges  for  notices  of  adjournment. 
K.  v.— 7* 
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The  next  item  I  refer  to  is  thus  stated  by  Mr.  Catlin  : — "  That  ou  the  introduction 
of  the  item  paid  for  certificate  (£1,  2s.)  in  page  U  in  bill,  No.  1,  the  Petitioner  ought 
to  have  been  allowed,  beside  such  payment,  attending  to  bespeak  and  for  same  6s.  8d., 
and  attending  filing  same  Gs.  8d.,  which  ought  to  have  been  introduced.  This  seems 
to  me  to  rest  on  a  misapprehension  by  Mr.  Catlin.  The  £1,  2s.  is  introduced  in 
page  14,  but  the  6s.  8d.  for  the  attendance  to  file,  and  the  2s.  6d.  for  the  office  copy 
was  charged  in  the  bill,  page  20,  and  allowed.  I  am  also  assured  that  there  is  only 
one  fee  of  6s.  8d.  properly  allowable  on  this  transaction — "  attending  for  and  to  file 
certificate,  6s.  8d." 

The  ne.xt  item  I  refer  to  is  this  : — "That  the  Petitioner  was  employed  to  peruse 
and  obtain  the  execution  of  the  said  Sarah  Buckley  to  a  lease  granted  by  her  to  a 
Mr.  Bannough,  which  work  was  performed  and  done  for  and  on  behalf  of  the  said 
•Sarah  Buckley,  and  at  the  time  of  the  service  of  the  order  to  ta.x  and  the  taxation, 
the  said  item  of  £2,  2s.  (the  charge  for  perusing  and  executing  such  lease  properly 
incurred)  was  still  outstanding,  but  the  said  Master  disallowed  the  same,  because,  as 
he  alleged,  the  Petitioner  ought  to  have  obtained  it,  and  deducted  such  amount."  I 
am  disposed  to  think,  under  the  circumstances  of  this  case,  that  this  item  should  not 
have  been  taxed  ofl",  but  should  have  been  balanced  by  a  credit  in  the  cash  account 
for  the  money  received.  The  client  certainly  was  the  original  debtor,  and  though 
the  money  was  to  be  paid  by  a  third  person,  yet  if  it  had  [514]  not  been  paid  by  him, 
Mrs.  Buckley  would  have  been  liable  to  pay  this  money  to  Mr.  Catlin,  and  it  had  not 
been  paid  when  the  client  left  her  solicitor,  and  I  think,  therefore,  that  at  that  time 
.she  was  properly  charged  with  this  item. 

The  next  items  to  which  I  refer  are  those  relating  to  the  delivery  of  papers.  The 
first  item,  the  disallowance  of  which  is  complained  of  by  Mr.  Catlin,  is,  that  when  Mrs. 
Buckley's  agent  applied  for  the  title-deeds,  a  list  of  the  deeds  and  of  the  parties  named 
was  made  out  by  Mr.  Catlin,  who  obtained  a  receipt  for  them  and  delivered  them 
over,  for  which  he  charged  13s.  -id.  This  I  think  was  properly  disallowed  ;  it  is  done 
for  the  use  and  security  of  the  solicitor  and  not  of  the  client,  and  it  has,  I  am  informed, 
been  always  usual  to  disallow  it,  unless  when  consented  to. 

The  other  items  on  this  subject  are  thus  described  by  Mr.  Catlin,  "  That  your 
Petitioner  charged  in  the  said  bill,  No.  1,  for  affidavits  and  schedule  of  papers 
£2,  Is.  8d.,  such  papers  being  directed  to  be  delivered  over  on  oath.  That  such 
affidavit  with  schedule  is  42  folios.  That  such  charge  ought  to  be  allowed  at  the 
following,  viz. : — 

Drawing  affidavit  and  schedules       .  .  .  .£220 

Copy  to  swear  .  .  .  .  .  .        0  13     4 

Attending  to  swear  .  .  .  .  .068 

Paid  oath 0     16" 

Mr.  Catlin  draws  this  distinction,  which  he  contends  to  be  the  practice  prevailing 
on  this  subject,  and  which  seems  to  be  reasonable  :  if  the  client  simply  require  the 
deeds  and  papers  to  be  delivered  over,  no  affidavit  [515]  need  be  made,  and  in  that 
case  no  affidavit  can  be  charged  for  ;  but  if  the  client  require  that  the  papers  should 
be  delivered  over  on  oath,  then  the  affidavit  is  for  the  client's  advant;ige,  and  he  ought 
to  pay  for  it.  But  then  arises  this  difficulty,  on  which  I  have  felt  considerable  embar- 
rassment, the  papers  not  having  been  delivered,  the  affidavit  is  not  made  when  the 
bill  is  delivered,  nor  when  it  is  taxed,  therefore  the  work  is  not  actually  done,  but  it 
is  something  to  be  done  thereafter,  and  therefore,  it  should  seem,  not  properly  to 
be  included  in  a  bill  for  the  work  then  done.  Against  this,  however,  is  to  be  put  this 
difficulty,  that  if  done  thereafter  the  solicitor  cannot  get  paid  for  it,  unless  by  the- 
consent  of  the  client:  1st,  because,  as  he  is  no  longer  the  solicitor  of  the  client, 
he  cannot  retain  the  deeds  and  papers  until  the  expense  of  the  affidavit  is  paid ; 
inasmuch  as  the  order  of  the  Court  having  been  made  to  deliver  over  the  papers 
on  oath,  that  order  might  be  enforced  by  attachment,  on  payment  of  the  costs  due 
on  the  Master's  certificate  of  the  taxation.  Neither  could  the  solicitor  bring  an  action 
for  this  amount,  the  answer  to  which  would  be,  that  it  had  been  settled  by  the  taxar 
tion  of  the  bill  in  Chancery,  and  that  the  manner  of  obtaining  payment  of  it  must  be 
in  that  course,  or  not  at  all.     As  the  client  may  compel  this  delivery  on  oath,  and 
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has  obtained  such  an  order,  I  see  no  way  in  which  the  solicitor  can  be  paid  for  it, 
except  by  charging  it  in  his  bill,  although  it  be  for  work  which  is  to  be  done,  because 
!the  Court  will  afterwards  compel  the  performance  of  that  work,  although  (unless 
jincluded  in  this  bill)  the  Court  cannot  compel  the  proper  payment  being  made  for  it. 
This  seems  to  be  anomalous,  and  I  have,  on  the  whole,  come  to  this  conclusion  after 
some  hesitation — that  whatever  is  proper  in  amount  ought  to  be  allowed  in  respect 
nf  these  items. 

[516]  The  next  items,  the  disallowance  of  which  is  complained  of,  are  thus  stated 
liy  Mr.  Catlin,  "  That  the  following  items  charged  in  the  said  bill  (that  is  to  say) — 

18.53.  June  27.  s.    d. 

Mr.  Shad  well,  counsel,  having  sent  his  clerk  requesting  my  attendance,  &c.      6     8 

June  29. 
Attending  Mr.  Wainwright,  the  Taxing  Master,  to  obtain  his  certificate  for 
the  extension  of  time  to  tax  Mr.  Cooke's  bill,  as  the  order  directed  that 
the  Master  should  make  his  report  within  a  month,  and  obtained  his 
certificate  .  .  .  .  .  .  .  .68 

July  1. 
.\tten"ding  Mr.  Shadwell  with  statement,  &c.  .  .  .  .68 

July  8. 
Attending  Mr.  Shadwell,  of  counsel,  &c.,  &e.  .  .  .68 

July  11. 
Attending  Mr.  Shadwell  thereon,  when  he  stated  that  he  was  afraid  there 
was  not  sufficient  evidence  to  set  same  aside,  and  he  wished  to  have  a 
consultation  with  Mr.  Kolt  thereon,  and  it  was  arranged  that  I  should 
lay  a  case  before  Mr.  Rolt  and  himself  thereon  .  .  .68 

November  1. 
.Vttending  Mr.  Stubbs,  in  long  conference  as  to  the  position  of  this  suit,  and 
the  consultation  had  with  Mr.  Rolt  and  Mr.  Eddis  thereon,  and  the 
course  they  considered  it  advisable  to  take         .  .  .  .68 

jwere  proper,  were  performed,  and  ought  to  have  been  [517]  allowed  and  not  wholly 
taxed  oft"."  It  is  urged  by  Mr.  Catlin  that  counsel  frequently  send  for  the  solicitor 
to  confer  on  various  matters  of  importance  to  the  client,  but  do  not  charge  any  con- 
ference fee  ;  but  that  the  time  of  the  solicitor  is  taken  up,  and  that  he  ought  to  be 
allowed  for  his  attendances.  After  some  hesitation,  I  think  that  the  first  five  of  these 
items  were  properly  disallowed.  It  is,  I  am  informed,  the  invariable  practice  to  strike 
them  otl',  and  that  it  has  never  been  considered  right,  and  that  it  is  not  usual  to  charge 
for  those  conversational  attendances.  I  am  also  induced  to  believe  that  it  might  lead 
to  dangerous  results  to  alter  the  practice  in  this  respect.  The  last  item  seems  to  be 
liti'erent,  and  I  find  it  difficult  to  come  to  an  opinion  as  to  the  propriety  of  this  charge. 
It  would,  at  first  sight,  seem  to  be  proper  to  be  allowed  ;  but  if,  as  was  probable,  it 
ivas  struck  off'  as  excess,  it  may  be  properly  disallowed. 

The  next  item  was  not  much  insisted  on  by  Mr.  Catlin.  It  is  thus  stated  in  his 
ipetition,  "  That  the  letters  and  attendances  with  admissions  on  the  Plaintiff's  and 
jDefendant's  solicitors  of  6s.  8d.  and  6s.  8d.,  page  27  of  bill.  No.  1,  are  usual  and  proper 
Icharges,  and  ought  to  be  allowed,  and  were  duly  and  properly  performed."  I  think 
'that  these  are  properly  disallowed.  As  far  as  I  can  understand  the  matter,  they  are 
iiuisual  charges,  and  are  struck  off  for  excess. 

The  next  item  is  thus  stated,  viz.  : — "  That  in  your  Petitioner's  bill  in  such  causes, 
iin  consequence  of  the  lirief  being  left  at  the  registrar's  to  pass  order,  and  the  same 
inot  being  forthcoming,  a  blank  was  obliged  to  be  left  as  to  such  brief.  That  carrying 
lout  the  principle,  adopted  as  to  additions  as  well  as  subtiactions,  your  Petitioner 
[applied  to  the  said  Taxing  Master  to  insert  the  copy  of  answer,  which  he  refused  to 
|do,  but  after  such  refusal,  and  without  the  knowledge  of  your  Peti-[518]-tioner,  the 
isaid  Master  has  inserted  and  allowed,  in  such  bill,  a  charge  for  copy  pleadings 
i£l,  3s.  4d.,  but  did  not  allow  any  instructions  for  brief,  which,  \uider  the  4th  General 
Order  of  7th  August  18.")2  (Ordines  Can.  475),  your  Petitioner  is  entitled  to,  amounts 
ing  to  £1,  Is.,"  I  conceive  Mr.  Catlin  to  be  in  error  with  respect  to  this  fee  of  £1,  Is. 
It  was  first  given  by  the  Orders  of  Lord  St.  Leonards  to  compensate  for  the  printing 
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of  hills,  and  was  intended  as  compensation  for  the  old  fee  of  "  abbreviating  the  bill, 
at  4d.  per  folio,"  which,  bj'  printing,  of  course  ceased.  This  fee  attaches  immcdiatelj* 
on  the  replication  being  filed,  at  which  time  Mr.  Catlin  was  not  the  solicitor  of  Mrs. 
Buckley.  It  is  probably  charged  by  the  gentleman  who  was  then  her  solicitor,  but  if 
not,  I  think  that  Mr.  Catlin  cannot  charge  it. 

The  next  itmn  is  the  disallowance  of  a  charge  for  perusing  affidavits  in  the  lunacy, 
£2,  2s.  Mr.  Catlin  states  the  matter  thus  in  his  petition  : — "That  the  same  or  part 
of  them  were  necessary  evidence  in  the  said  cause  of  Buckley  v.  Cooke,  and  were  agreed 
to  be  admitted  by  the  Defendants,  Buckley  and  others,  as  evidence  in  such  cau.se,  and 
it  became  essential  that  your  Petitioner  should  carefully  peruse  the  same,  which  your 
Petitioner  did,  and  devoted  a  considerable  time  for  that  purpose,  and  has  chaiged 
X2,  2s.  for  so  doing,  which  is  a  fair  and  proper  charge,  and  ought  to  have  been  allowed, 
but  has  l)een  taxed  off."  In  order  to  satisfy  myself  of  the  nature  of  this  work,  and 
that  it  was  really  performed,  I  sent  for  the  two  documents  mentioned  in  these  items- 
in  the  bill  of  costs,  under  the  dates  of  20th  of  October  1853  and  12th  of  November 
1853,  which  are  thus  described  : — 

"  Drawing  further  observations  on  case  for  counsel  [519]  as  to  evidence  ta 
support  case  to  set  aside  both  settlements,  6  sheets. 

"  Instructions  for  admissions. 

"  Drawing  same,  fol.  40. 

"  Fee  to  Mr.  Eddis." 

I  find  from  these  that  the  question  of  the  introduction  of  these  affidavits  was 
considered  by  Mr.  Eddis,  who  drew  these  admissions,  and  that  a  careful  list  of  them 
and  the  subjects  of  them  was  prepared  by  Mr.  Catlin  for  this  purpose.  In  so  doing 
he  must  have  perused  and  considered  them,  and  I  think  that  he  ought  to  be  allowed 
for  his  time  and  trouble  in  this  respect,  and  that  the  sum  of  £2,  2s.  charged  by  him 
is  not  an  improper  or  exorbitant  charge  for  this  purpose. 

A  further  subject  complained  of  by  Mr.  Catlin  is  that  he  obtained  a  certificate 
from  Mr.  Bloxam,  the  Vice-Chancellor's  chief  clerk,  allowing  13s.  4d.  for  attendances, 
for  which  in  his  bill  Mr.  Catlin  had  charged  6s.  8d.,  and  that  although  the  Master 
increased  one  of  these  attendances  to  13s.  4d.  according  to  the  certificate  of  the 
Chief  Clerk,  he  refused  to  increase  the  other  in  a  like  manner.  It  is,  I  am  informed, 
well  established  in  practice  that  where  a  solicitor  has  delivered  a  bill  of  costs  to  his 
client,  and  proceedings  between  the  parties  have  been  taken  to  tax  it  under  the 
statute,  no  alteration  can  be  made  in  it  except  by  consent.(l)  The  reason  and  justice 
of  this  is  obvious,  and  it  appears  to  me  to  rest  not  less  on  principle  than  on  practice. 
If  one  species  of  alteration  be  made,  any  other  might.  Who  is  to  determine  what 
alteration  might  or  might  not  be  made  ?  and  if  any  alteration  may  be  made,  it  is- 
clear  that  a  bill  could  [520]  be  altered  to  meet  the  turn  which  the  taxation  was- 
taking.  In  my  opinion,  the  Master  has  no  jurisdiction  in  taxation  to  permit  any 
alterations  or  amendments  to  be  made  in  the  bill,  except  such  as  the  client  may 
consent  to.  I  am  of  opinion,  therefore,  that  unless  consented  to  (which  was  not  done),, 
the  Taxing  Master  had  no  authority  to  increase  these  items.  But  had  it  been  other- 
wise, it  would  have  been  extremely  difficult  to  allow  a  Petitioner  to  found  his  applica- 
tion to  the  Court  on  his  own  omission. 

I  have  now,  I  believe,  gone  through  all  the  items  complained  of  by  Mr.  Catlin, 
and  have  expressed  the  opinion  I  have  come  to  on  all.  I  feel  satisfied  that  many  of 
the  materials  before  me  were  not  before  the  Taxing  Master,  and  that  the  explanation 
given  to  me  of  many  of  these  items  was  not  given  to  him  ;  and  that  on  the  other 
hand,  Mr.  Catlin  has  misunderstood,  in  many  cases,  the  principles  and  grounds  on 
which  the  Master  proceeded.  I  trust  that  some  system  may  shortly  be  adopted,  by- 
some  orders  of  the  Court,  by  which  this  may  be  obviated  for  the  future.  I  have 
sufficiently  indicated  my  view  of  the  case,  and  I  trust  that  the  solicitors  on  both  sides 
will  be  able,  with  the  assistance  of  the  observations  I  have  made,  to  settle  the  amount 
at  which  the  bill  ought  to  be  taxed. 

I  am  very  reluctant  to  send  this  matter  back  again  to  the  Master,  and  what 

(1)  See  Loirridge  v.  Bothara,  1  Bos.  &  Pul.  49  ;  In  re  Carven,  8  Beav.  436;  In  re 
Wells,  8  Beav.  416 ;  In  re  IValters,  9  Beav.  299 ;  Matchett  v.  Parkes,  9  Mee.  &  W.  767. 
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I  have  stated  ought  to  enable  the  parties  to  settle  the  amount.  I  have  purposely 
refrained  from  making  any  calculations  as  to  whether  the  extent  to  which  the 
items  restored  in  Mr.  Catlin's  bill  will  affect  the  costs  of  the  taxation.  I  have 
endeavoured  to  consider  each  case  wholly  on  its  own  merits,  and  without  regard  to 
the  result. 

Of  course  there  will  be  no  costs  of  the  petition  before  me  on  either  side. 


[521]    Thomas  ik  Walker.     May  5,  1854. 

A  Plaintiff  having  filed  a  bill  for  the  appointment  of  new  trustees,  in  a  case  in  which 
it  might  be  done  by  petition,  was  ordered  to  pay  all  the  costs. 

A  bill  was  filed  for  the  appointment  of  a  new  trustee,  in  a  case  iu  which  it  might 
have  been  done  by  petition. 

Mr.  Helme,  for  the  Plaintiff,  asked  for  the  costs  of  the  suit. 

The  Defendant,  in  person,  contra. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  must  make  the  ordinary 
■reference.  A  bill  has  been  filed  in  a  case  in  which  it  was  proper  that  recourse  should 
jbe  had  to  the  mode  provided  for  by  the  provisions  of  the  Act  of  Parliament.  (13  & 
I  14  Vict.  c.  60.)  I  am  of  opinion  that  a  bill  ought  not  to  have  been  filed,  and  the 
'  Defendant  is  entitled  to  all  the  costs. 


[522]    Hewitt  v.  George.     May  8,  9,  1854. 

A  testator  directed  his  trustees  to  invest  £1400  for  his  widow  for  life,  with  remainder 
to  his  daughter  for  life,  and  £800  for  his  daughter  for  life.  And  after  the  death 
of  his  daughter,  he  gave  the  two  sums  to  her  children,  and  if  she  died  unmarried 
(which  happened)  he  gave  the  said  principal  suras  of  £1400  and  £800  iu  manner 
following: — £800,  "part  thereof,"  to  A.,  "and  the  remainder  of  the  said  sums" 
to  B.  The  daughter  died  in  the  life  of  the  widow  unmarried.  Held,  that  the 
£800,  thus  released,  was  divisible  between  A.  and  B.  in  the  proportion  of  eight  to 
fourteen. 

A  testator  directed  his  trustees  to  invest  £1400  upon  trust  for  his  wife  for  life. 
And  further,  to  invest  £800,  in  like  manner,  for  the  benefit  of  his  daughter  for  life. 
And  in  the  event  of  his  daughter  surviving  his  wife,  to  pay  her  the  income  of  the 
•said  sumof  £1400  "for  life. 

He  then  gave  his  wife,  for  her  life,  £20,  part  of  an  annuity  to  which  he  was 
entitled,  with  remainder  to  his  daughter. 

The  testator  proceeded  as  follows  : — "  And  from  and  after  the  decease  of  my 
said  daughter,  I  hereby  do  direct  my  said  trustees,"  ifec,  "to  pay  and  divide  the  said 
principal  sums  of  £1400  and  £800,  but  subject  as  aforesaid,  and  also  the  said  annuity 
of  £20,  or  the  money  to  be  received  upon  the  redemption  of  the  same,  unto  and 
equally  amongst  the  children  of  my  daughter,  Harriet  Roberts. 

"And  I  do  hereby  further  will  and  direct  that  if  my  said  daughter  shall  die 
unmarried,  or  being  married  shall  die  without  leaving  any  child  or  children  living  at 
her  decease,  then  and  in  such  case  I  direct  my  said  trustees,"  &c.,  "to  pay  and  apply 
the  Mid  principal  sinn.i  of  £1400  and  £800,  and  the  said  annuity  of  £20,  or  the  money 
to  be  received  upon  the  redemption  thereof,  in  the  maimer  following,  that  is  to  say, 
the  aum  of  £^00  part  thereof,  unto  and  efiually  between  such  of  the  brothers  and  sisters 
of  my  said  wife  as  shall  be  then  [523]  living,  share  and  share  alike,  and  the  remainder 
of  the  said  sums  unto  and  e<iually  between  such  of  my  brothers  and  sisters  as  shall  be 
then  living,  share  and  share  alike." 

After  the  testiitor's  death,  the  sums  of  £1400  and  £800  were  respectively  invested 
in  £1536  and  £877  £3,  10s.  per  cents. 

The  daughter  died  unmarried,  and  the  widow  was  still  living.     The  brothers  and 
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sisters  of  the  testator's  wife  now  claimed  the  fund  in  which  the  £800  had  been 
invested. 

Mr.  Stevens,  for  the  brothers  and  sisters  of  the  wife. 

Mr.  R.  Palmer  and  Mr.  Caillaird,  contra. 

Mr.  Godlee,  for  the  widow  and  executrix. 

Mr.  Stevens,  in  reply.    I'aye  v.  LeapingxuM  (18  Ves.  463)  was  cited. 

The  Master  of  the  Kolls  reserved  judgment. 

Mail  9.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  on  the 
construction  of  the  will  is,  in  what  manner  the  X800  ought  now  to  be  divided,  and 
whether  it  is  divisible  amongst  the  brothers  and  sisters  of  the  wife  alone,  or  ought  to 
be  (livi<led  among  them  and  the  testator's  own  brothers  and  sisters.  On  consideration, 
I  think  that  it  must  be  divided  amongst  [524]  the  two  classes,  and  that  the  case  comes 
within  the  principle  of  the'  decision  in  Page  v.  Leajniu/wcU  (Iljid.).  That  case 
was  of  this  description  : — A  testator  directed  an  estate  to  be  sold,  but  not  for  less 
than  £10,000,  and  he  gave  legacies  out  of  the  money,  amounting  to  £7800,  and  the 
overplus  money  to  A.  B.  The  estate  was  sold  for  less  than  £7000,  and  the  Court 
held  that  all  the  legatees,  including  A.  B.,  must  abate,  considering  that  one  sum 
was  intended  to  be  given,  which  was  to  be  divided  between  all  the  legatees,  in 
proportion. 

The  will,  in  the  present  case,  is  framed  on  this  scheme  : — The  testator  gave  £1400 
to  his  widow  for  life,  and  £800  to  his  daughter  for  life,  and  he  gave  his  daughter  a 
life  interest  in  the  £1400,  after  the  death  of  his  widow.  After  the  death  of  the 
daughter,  unmarried,  he  desires  his  trustees  to  divide  "  the  .said  principal  sums  "  of 
£1400,  £800  and  £20  in  manner  following.  He  here  plaiidy  contemplates  one 
division  of  the  several  sums.  He  proceeds  thus  : — "  That  is  to  say,  £800,  part 
thereof  (i.e.,  part  of  the  several  sums),  to  his  wife's  brothers  and  sisters,"  and  "  the 
remainder  of  the  said  sums  "  between  his  brothers  and  sisters.  On  the  death  of  his 
daughter,  a  division  was  to  take  place  of  all  the  funds,  in  this  manner :  His 
expectation  was  that  the  whole  would  be  divisible  together,  and  of  this  whole  he 
intended  £800  to  be  divided  between  the  brothers  and  sisters  of  his  wife,  and  the 
remainder  between  his  own. 

Upon  the  true  construction,  it  appears  to  me  that  he  did  not  intend  the  particular 
£800  to  be  severed  and  given  to  his  daughter  for  life,  and  afterwards  to  his  wife's 
brothers  and  sisters,  for  then  the  words  "  part  thereof,"  would  have  been  unnecessary, 
for  the  gift  [525]  would  have  been  of  the  £800  direct  to  his  daughter  for  life,  and 
after  her  death  to  these  persons.  The  expression  "part  thereof,"  means  part  of  the 
two  sum.s,  and  "the  remainder  of  the  said  sums  "  would  be  the  remainder  of  both. 
On  the  whole,  therefore,  I  am  of  opinion  that  he  intended  a  division  to  take  place  in 
this  way :  The  whole  being  divided  into  twenty-two  parts,  he  intended  his  wife's 
brothers  and  sisters  to  have  eight,  and  his  own  brothers  and  sisters  fourteen 
parts. 

The  result  is  this,  that  the  wife's  brothers  and  si-sters  will  take  their  proportion  of 
the  fund  released,  and  must  wait  for  the  remainder  of  the  £800. 


[525]    Fve  Foster.    il%  11,  1854. 

Liberty  given  to  a  married  woman  to  file  a  bill  without  a  next  friend,  and  sue  in 
fo)~md  paupetis. 

This  was  an  application  on  behalf  of  a  mai'ried  woman,  for  leave  to  file  a  bill 
without  a  next  friend,  and  in  formd  piaupnis.  The  motion  was  supported  by  her 
affidavit  of  her  inability  to  procure  a  next  friend,  and  of  her  not  being  worth  £5,  with 
the  usual  exceptions. 

Mr.  Hoflfman,  in  support  of  the  application.  Although  such  an  order  was 
considered  irregular  in  Parje  v.  Parie  (16  Beav.  7)i^?'),  yet  the  Lords  Justices,  in  a 
subsequent  case  of  In  re  Lancaster  (March  18,  1854),  made  such  an  order. 

The  Master  of  the  Rolls  made  the  order  on  the  authority  of  In  re  Lancaster. 
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[526]    Barton  v.  Latour.    ilfoy  11,  1854. 

A  purchaser  under  the  Court,  after  having  obtained  his  conveyance,  ought  not  to 
appear  upon  a  petition  to  obtain  the  purchase-money  out  of  Court,  and  he  will  not 
be  allowed  his  costs  of  so  doing. 

A  purchaser  had  paid  the  purchase-money  into  Court,  which  could  not  be  dealt 
with  without  notice  to  him.  He  afterwards  obtained  a  conveyance.  A  petition  being 
now  presented  for  payment  out  of  Court  of  the  fund,  it  was  served  on  the  purchaser. 

Mr.  Roupell  and  Mr.  Prior,  for  parties  to  the  cause. 

Mr.  Nalder  asked  for  the  costs  of  the  purchaser's  appearance. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  have  decided  this  point  before. 
,  When  a  purchaser  has  not  obtained  a  conveyance,  the  fund  in  which  he  has  an  interest 
,  cannot  be  dealt  with  in  his  absence  ;  but  when  he  has  got  his  conveyance,  and  is 
i  served  with  a  petition  for  its  distribution,  he,  having  no  longer  any  interest,  should 
I  not  appear,  but  should  inform  the  Petitioners  that  he  has  no  claim  on  the  fund.  I 
i  can  give  the  purchaser  no  costs. 

Note.— See  13  Beav.  313,  n. ;  Day  v.  Croft,  19  Beav.  518. 


[527]     Sherwin  v.  Shakespeare.    Ma;/  11,  1854. 

Oil  a  motion,  under  the  New  Orders,  to  enrol  a  decree,  after  a  delay  of  more  than  six 
months,  the  Court  granted  the  Respondents  a  delay  of  twenty-eight  days. 

The  decree  was  made  on  the  29th  of  June  1853,  and  more  than  six  months  having 
elapsed, 

Mr.  Cairns  applied,  under  the  2d  and  3d  Orders  of  7th  August  1852  (Ord.  Can. 
482),  for  special  leave  to  enrol  the  decree. 

Mr.  Lloyd  and  Mr.  Bird,  contra. 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly]  made  the  order  to  enrol  the 
decree  at  the  end  of  twenty-eight  days,  if  there  should  be  no  appeal  in  the  mean- 
time. He  said  that  he  thought  the  Defendant  entitled  to  the  same  delay  as  he 
would  have  obtained  by  entering  a  caveat. 

[527]     He.\th  v.  Lewls.     May  11,  1854. 

Before  decree,  a  Plaintiff  cannot,  by  means  of  a  supplemental  statement  under  the  15 
&  16  Vict.  c.  86,  obtain  the  statutory  supplemental  decree  under  the  52d  section  of 
the  same  Act. 

On  the  3d  of  May  1854,  and  before  decree,  the  Defendant  Lewis  became  insolvent, 
and  his  property  became  vested  in  his  assignees. 

Mr.  Bristowe  now  moved,  under  the  15  i\:  16  Vict.  c.  86,  s.  53,  for  liberty  to  file 
a  supplemental  statement,  to  enable  the  Plaintiff  to  obtain  the  statutory  supplemental 
decree,  under  the  52d  section  ;  Atkina  v.  [528]  Parker  (2  De  G.  Macn.  &  G.  221).  He 
stated  that  Vice-Chancellor  Kindersley  had  held  that  the  supplemental  order  could 
only  be  obtained  after  decree,  as  by  the  52d  section  the  order  was  to  be  "to  the  effect  " 
of  "the  usual  supplemental  decree." 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  must  follow  the  decision  of 
Vice-Chancellor  Kindersley.     You  must  file  a  supplemental  bill. 

Note. — Whether  the  assignees  might  not  have  been  brought  before  the  Court  by 
ameiulment  of  the  bill,  ijutrre.  The  ca.ses  on  this  section  are  Atkin.fon  v.  Parker,  2  De 
G.  Macn.  it  G.  221  ;  FuUcrton  v.  Martin,  1  Drew.  238;  Coininercll  v.  Hall,  2  Drew. 
194  ;  Heath  v.  Chapman,  17  Jur.  570;  Tate  v.  Leithead,  9  Hare,  App.  51  ;  English  v. 
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Hayrnan,  9  Hare,  App.  88 ;  Forster  v.  Menzies,  16  Beav.  568 ;  Cross  v.  Tlwmas,  16  Beav. 
592  ;  Gordon  v.  Jesson,  16  Beav.  440  ;  and  note  to  10  Hare,  App.  72  ;  and  see  Ordines 
Can.  472,  473. 

[529]    Barrow  v.  Barrow.    April  29,  May  26,  1854. 
[Decree  varied  on  appeal,  5  De  G.  M.  &  G.  782 ;  43  E.  R.  1073.] 

Parol  evidence  is  admissible  to  make  out  a  case  for  the  rectification  of  a  settlement, 
but  the  jurisdiction  in  such  cases  is  to  be  cautiously  exercised. 

The  erroneous  belief  of  both  the  husband  and  wife,  on  their  marriage,  that  a  particular 
property'  already  stood  settled,  is  no  ground  for  rectifying  a  settlement  so  as  to 
make  it  include  it. 

.\  wife's  equity  to  a  settlement  includes  all  unsettled  property  to  which  she  is  entitled, 
whether  it  be  vested  in  her  in  interest  before  or  after  the  marriage. 

In  the  absence  of  any  contract  to  that  effect,  the  settlement  of  part  of  a  wife's  present 
property  does  not  deprive  her  of  her  right  to  a  settlement  out  of  the  residue. 

When  husband  and  wife  are  living  apart,  from  the  misconduct  of  the  wife,  the  Court 
will  not  assist  her  in  obtaining  any  separate  maintenance,  but  the  case  is  difi'erent 
where  the  separation  arises  from  the  misconduct  of  the  husband,  as  where  there  is 
a  divorce  a  nunsCi  d  thoro  on  the  ground  of  the  husband's  adultery. 

This  cause  was  heard  in  private,  but  the  judgment  was  delivered  in  open  Court. 
The  case  was  argued  hy 

Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  Mrs.  Barrow. 

Mr.  Follett  and  Mr.  Bovill,  for  trustees  of  the  old  settlement. 

Mr.  Lloyd  and  Mr.  G.  L.  Russell,  for  Fisher. 

Mr.  Roupell  and  Mr.  Forster,  for  Mr.  Barrow. 

Mr.  Engleheart,  for  Defendant  Salt. 

Mr.  Hobhouse,  in  reply. 

The  following  authorities  were  cited: — JVilUnsan  v.  Charlcswwth  (10  Beav.  324); 
Bunion  v.  Dean  (2  Ves.  jun.  607) ;  (hlchrist  v.  Cator  (1  De  G.  &  Sm.  188) ;  JFilUams  v. 
Callow  (2  Vern.  752) ;  Oxenden  v.  Oxcnden  (2  Yern.  493) ;  Marsack  v.  Li/ster  (10  Beav. 
324) ;  Otter  v.  Mehill  (2  De  G.  &  Sm.  257) ;  Tuld  v.  Lister  (10  Hare,  140) ;  Faughm 
V.  Buck  (1  Sim.  (N.  S.)  284) ;  Ball  v.  Montgomery  (2  Ves.  jun.  191) ;  1  Roper,  Husband 
and  Wife  (p.  295). 

[530]  The  Master  of  the  Rolls  [Sir  John  Romilly].  Two  questions  are  raised 
in  this  case  by  the  Plaintiff,  Mrs.  Barrow.  She  seeks,  in  the  first  instance,  to  rectify 
the  settlement  made  on  her  marriage  with  the  Defendant,  so  as  to  make  it  include 
therein  a  sum  of  £10,000  consols,  to  the  interest  of  which  she  was  entitled  for  her 
life,  with  a  power  to  dispose  of  the  principal  by  will.  And  if  she  fails  in  this  respect, 
then  she  contends  that  she  has  an  equity  to  a  settlement  out  of  the  interest  of  this 
fund,  and  that  in  the  circumstances  of  this  case  the  whole,  or  a  very  large  proportion 
of  such  interest,  ought  to  be  paid  to  her.  The  facts  of  the  case,  so  far  as  they  appear 
to  me  to  be  material  for  the  questions  I  have  to  decide,  are  little,  if  at  all,  disputed, 
and  are  as  follows. 

On  the  marriage  of  this  lady  with  her  first  husband,  Mr.  Combes,  in  the  year  1839, 
by  three  deeds,  the  details  of  which  need  not  be  stated,  two  sums  of  £5000  each  were 
vested  in  trustees,  in  trust,  during  the  joint  lives  of  the  Plaintiff  and  her  husband,  to 
pay  the  interest  thereof  to  the  separate  use  of  the  Plaintiff,  without  power  of 
anticipation,  and  after  his  decease,  in  trust  to  permit  the  Plaintiff  to  take  the  dividends 
for  her  life,  and  after  her  decease,  to  hold  the  capital  in  trust  for  such  persons  and  to 
such  uses  as  she  should  by  will  appoint. 

Mr.  Combes,  the  first  husband,  died  on  the  19th  of  April  1847,  and  by  his  will 
left  the  whole  of  his  property  to  the  Plaintiff,  absolutely,  and  this,  after  payment  of 
the  debts  and  charges  upon  it,  amounted,  in  the  whole,  to  about  £300  per  annum. 
The  Defendant  became  acquainted  with  the  Plaintiff  some  time  in  the  end  of  1847  or 
the  beginning  of  1848.     In  June  1850  he  made  a  proposal  of  marriage  to  her,  which 
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,  was  accepted,  [531]  and  the  marriage  itself  was  solemnized  on  the  30th  of  July  1850. 
On  the  day  before  the  solemnization  of  this  marriage,  a  settlement  was  executed,  by 
which  the  property  left  by  the  will  of  Mr.  Combes  was  settled  on  the  Plaintiff,  on  the 
same  trusts  as  the  £10,000  was  settled,  on  the  occasion  of  her  first  marriage,  but  no 
mention  was  made  of  that  sum,  which  remained  standing  upon  the  trusts  of  the  first 
1  settlement,  and  the  dividends  of  which,  therefore,  being  payable  to  the  wife  simply, 
J  became  subject  to  the  control  of  her  husband,  who  was  entitled  to  take  them  j^ire 
mariti. 

Mrs.  Barrow  alleges  that  it  was  intended  and  agreed  that  this  sum  of  £10,000 
should  be  included  in  the  settlement  then  made,  that  it  was  omitted  by  mistake,  and 
that,  consequently,  the  settlement  ought  now  to  be  rectified  by  the  introduction  of 
'  that  sum,  and  by  making  it  subject  to  the  trusts  of  that  settlement. 

Mr.  and  Mrs.  Barrow  went  abroad  immediately  after  the  marriage ;  differences 
speedily  arose  between  them ;  they  returned  in  the  course  of  September  following, 
\  and  on  the  28th  of  that  month  Mrs.  Barrow  left  her  house,  separated  herself  from  her 
\  husband,  and  'instituted  proceedings  against  him  to  obtain  a  divorce  on  the  ground  of 
f  adultery  and  cruelty.  On  the  Hth  of  July  1852  a  decree  for  a  divorce  a  mensa,  on 
I  the  ground  of  adultery,  was  pronounced,  but  the  Ecclesiastical  Court  thought  that 
I  the  case  of  cruelty  was  not  proved.  The  Plaintiff  and  Defendant  have  continued  to 
1  live  apart  since  the  28th  of  September,  on  which  Mrs.  Barrow  left  her  house  in 
iTorrington  Square. 

In   the  month  of  March   1852   Mr.  Barrow  gave  notice  to  the  trustees  of  the 

£10,000  not  to  pay  the  dividends  to  the  Plaintiff,  but  to  pay  them  to  him.     [532] 

I  These  facts  raise  both  questions ;   the   first  depends   on  the  fact   which   occurred 

previously,  relative  to  the  preparation  and  execution  of  the  settlement  of  the  29th  of 

July  1850. 

The  first  point  (the  rectification  of  the  settlement),  depends  on  the  principle  of 
j  equity,  which  may  be  thus  stated : — When  the  parties  to  a  marriage  enter  into  an 
j  agreement  as  to  the  provisions  to  be  introduced  into  the  settlement  to  be  then  made, 
,  and  the  settlement,  afterwards  prepared  and  executed,  does  not  correctly  represent 
'that  agreement,  but  contains  something  agreed  not  to  be  inserted,  or  omits  something 
J  which  it  was  agreed  should  be  inserted  in  it,  this  Court  will  rectify  the  settlement  by 
I  making  it  conformable  to  the  agreement  which  was  actually  entered  into.  For  this 
I  purpose,  parol  evidence  is  admissible,  and  if  it  can  be  shewn,  by  proper  evidence, 
i  what  the  agreement  really  was,  and  that  the  settlement  does  not  correctly  represent 
1  that  agreement,  it  is  the  duty  of  this  Court  so  to  remodel  the  settlement  as  to  carry 
the  true  agreement  into  effect. 

Upon  looking  at  the  evidence  for  this  purpose,  in  which  there  is,  in  my  opinion, 

I  no  material  discrepancy,  but  taking  the  evidence  of  Mrs.  Barrow  alone,  as  that  most 

i  favourable  to  her  case,  I  am  of  opinion  that  no  agreement  was  entered  into  respecting 

'  the  settlement  of  the  £10,000.     The  result  of  the  evidence  appears  to  me  to  be,  that 

i  Mr.  and  Mrs.  Barrow  believed  that,  by  the  settlement  made  on  her  first  marriage, 

I  the  £10,000  was  so  settled  that  Mrs.  Barrow  had  the  exclusive  power  over  it,  and 

i  that  they  agreed  that  the  rest  of  her  property  should  be  settled  in  like  manner,  which 

was  accordingly  done.     The  evidence  further  leads  me  to  the  conclusion  that  this 

belief,  as  to  the  effect  of  the  [533]  prior  settlement,  prevailed  up  to  the  time  when 

Mr.  Barrow  obtained  a  copy  of  that  settlement,  in  the  year  1852,  subsequently  to  the 

marriage. 

That  Mrs.  Barrow  believed  that  all  her  property  was  settled  to  her  separate  use  is, 
I  think,  clearly  established  ;  that  she  intended  that  it  should  be  so  settled  is  also,  I 
think,  proved  ;  but  all  this  is  consistent  with  the  belief  which,  I  think,  prevailed  in 
the  minds  of  both  herself  and  the  Defendant,  that  no  fresh  settlement  was  necessary 
or  required  for  eft'ecting  that  purpose,  so  far  as  the  £10,000  was  concerned. 

This  belief  also  prevailing  in  the  minds  of  both  Mr.  and  Mrs.  Barrow  is,  I  think, 

]  the  clue  which  reconciles,  in  all  material  respects,  the  evidence  given  by  the  other 

I  wtnesses.     The  utmost  that  can   be  said  in  favour  of  Mrs.  Barrow's  case,  on  this 

I  point,  as  the  result  of  the  evidence,  appears  to  me  to  be  this  :^That  if  the  real  ett'ect 

of  the  first  settlement  as  to  the  £10,000  had  been   present  to  the  minds  of  both 

parties,  they  would  have  agreed  that  it  should  have  been  included  in  the  second 


210  BARROW    V.     BARROW  18BEAV.534. 

settlement.  If  I  am  correct  in  this  view  of  the  evidence,  I  think  that  the  conclusion 
is,  that  this  Court  cannot  interfere  to  rectify  the  settlement.  The  jurisdiction  of  the 
Court,  in  matters  of  mistake,  is  to  be  very  cautiously  exercised  ;  the  extent  to  which 
it  can  be  carried,  in  such  a  case  as  this,  is,  to  correct  an  error  in  carrying  into  eil'eet 
the  real  contract  between  the  parties.  I  am  not  aware  of  any  case,  and  none  ha.* 
been  produced  to  me  where,  in  the  absence  of  fraud,  such  as  the  suppression  of  a  fact 
that  ought  to  have  been  communicated,  this  Court  has  interfered  to  make  a  settlement 
conformable  with  what  would  have  been  the  contract  between  the  parties,  if  all  the 
facts  material  to  be  known  by  them  had  been  there  present  to  their  minds.  Whether 
the  Court  would  resist  [534]  the  execution  of  a  contract,  entered  into  under  such 
circumstances,  in  a  suit  for  the  specific  performance  of  it,  I  forbear  to  inquire ;  but 
where  a  settlement  has  been  executed,  which  carried  into  effect  a  contract  framed 
under  a  mistaken  apprehension  of  the  facts,  and  a  marriage  has  been  actually 
solemnized  on  the  faith  of  that  contract  and  of  that  settlement,  it  would  be  to 
substitute  a  new  contract  between  the  parties,  and  not  to  carry  the  real  contract  into 
effect,  if  I  were  to  alter  the  settlement.  On  the  first  point,  therefore,  I  entertain  an 
opinion  unfavourable  to  the  case  of  the  Plaintitf. 

The  second  question  rests  on  wholly  difterent  grounds  and  principles.  The  wife's 
equity  to  a  settlement  includes  all  the  unsettled  property  to  which  she  is  entitled, 
whether  it  be  vested  in  her,  in  interest,  before  or  after  the  marriage.  I  had,  during 
the  argument,  some  doubt  on  this  subject,  but  it  seems  to  me  to  be  determined  by 
the  ease  of  JSurdon  v.  Dean  (2  Ves.  jun.  607),  to  which  I  was  referred,  and  to  be 
recognized  in  subsequent  cases.  It  seems  also  to  l)e  founded  on  good  sense  to  hold 
that  property  acquired  before  the  marriage  should,  in  this  respect,  rest  on  the  same 
principles  as  after-acquired  property.  The  right,  however,  to  have  any  part  of  it 
settled  on  her,  and  the  amount  to  be  settled,  are  matters  which  depend  on  the  various 
circumstances  of  each  case.  Where  no  settlement  has  been  made  on  the  marriage, 
this  Court  considers  her  entitled  to  a  settlement  of  a  sufficient  portion  of  her  own 
property,  whether  she  is  or  not  maintained  by  her  husband,  unless  in  the  case  of 
personal  misconduct  by  the  wife.  Where  a  settlement  has  been  made  on  the 
marriage,  other  considerations  arise,  which  have  no  application  to  the  case  where  no 
settlement  has  been  made  on  the  wife.  The  obser-[535]-vations,  therefore,  which  I 
am  about  to  make,  as  applicable  to  this  case,  must  be  considered  solely  with  reference 
to  the  case,  whether  a  settlement  has  been  made  on  the  marriage.  The  first  of  these 
considerations  is  this  : — -Whether  the  husband,  by  relinquishing  his  legal  power  over 
that  part  of  the  property  which  is  settled,  has  not  become  a  purchaser  of  all  the 
residue  of  his  wife's  property.  The  mere  fact  of  such  a  settlement  being  made  will 
not,  I  apprehend,  entitle  the  husband  to  be  treated  as  such  a  purchaser.  It  must  be 
shewn  to  be  a  part  of  the  contract  between  the  parties,  either  expressed  in  the 
contract  itself,  or  to  be  presumed  from  a  fair  con.sideration  of  its  contents.  But,  in 
my  opinion,  no  such  inference  is  to  be  drawn  from  the  settlement  of  the  29th  of  July 
18.50  ;  and  if  parol  evidence  be  admissible  for  the  purpose  of  establishing  or  rebutting 
such  an  equity,  the  evidence  is  conclusive  that  no  such  agreement  formed  any  part  of 
the  contract  entered  into  between  Mr.  and  Mrs.  Barrow. 

I  am  of  opinion,  therefore,  that  the  fact  of  the  execution  of  the  settlement  of  1850 
does  not  disentitle  her  to  the  equity  she  seeks  to  enforce. 

The  next  consideration  which  arises,  in  cases  of  this  description,  is  where  the 
husband  and  wife  are  living  apart.  If  the  separation  is  occasioned  by  the  misconduct 
of  the  wife,  this  Court  will  not  interfere  to  procure  for  her  any  separate  maintenance. 
In  the  present  case,  no  misconduct  on  the  part  of  the  Plaintift"  is  proved  or  alleged,  to 
disentitle  her  to  such  an  equity.  Where  the  settlement  on  the  wife  is  adequate,  and- 
the  husband  is  willing  to  receive  and  maintain  his  wife,  who  simply  absents  herself 
from  her  hu.sband,  and,  without  just  cause,  refuses  to  live  with  him,  in  this  case,  also, 
the  [536]  Court  will  not  allow  separate  maintenance  to  the  wife,  although  out  of  her 
own  property. 

The  case  is  materially  altered  where  the  cause  of  the  separation  is  the  fault  of  the 
husband,  and  that  it  is  by  reason  of  his  misconduct  that  she  is  unable  or  refuses  to 
live  with  him.  It  is  on  this  last  point  and  for  the  purpose  of  justifying  the  separation 
of  the  Plaintiff,  that  a  considerable  mass  of  evidence  has  been  gone  into  in  this  cause, 
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for  the  purpose  of  shewing  that  the  conduct  of  the  husband  amounted  to  cruelty,  and 
that  it  made  living  with  him  impossible.  I  abstain  from  going  into  any  part  of  that 
evidence ;  it  is,  in  my  opinion,  unnecessary  in  the  present  case,  and  I  regret  that  the 
records  of  the  Court  should  have  been  burthened  with  the  details  of  an  extremely 
offensive  character,  to  which  my  attention  has  been  called.  I  consider  it  unnecessary 
to  go  into  this,  because  the  decree  of  a  competent  Court  has  pronounced  a  separation 
between  these  parties,  on  the  ground  of  the  adultery  of  the  husband.  This  decree  is 
a  full  and  ample  justification  to  Mrs.  Barrow,  in  her  refusal  to  live  with  Mr.  Barrow. 
This  is  a  case,  therefore,  where  the  personal  misconduct  of  the  husband  makes  it 
impossible  for  him  to  receive  and  maintain  his  wife  in  the  manner  to  which  .she  is 
entitled.  In  my  opinion,  therefore,  Mrs.  Barrow  has  established  her  title  to  a  settle- 
ment out  of  the  fund  unsettled. 

The  ne.xt  question  is,  the  amount  to  which  she  is  so  entitled.  In  considering  this 
question,  the  Court  also  takes  into  consideration  all  the  circumstances  of  the  case,  and 
particularly  the  amount  to  which  she  is  already  entitled  under  the  settlement  made 
on  her  marriage.  In  Jl'rvjht  v.  Mwley  (11  Ves.  12),  and  in  Beresford  v.  Hohon  (1  Mad. 
362),  [537]  the  Court  held  that,  even  where  the  husband  had  left  his  wife,  or  where 
:  he  was  unable  to  maintain  her,  she  was  not  entitled  to  the  whole  of  the  unsettled 
property,  even  though  there  was  no  other  property  settled  upon  her.  This  rule  has 
undoubtedly  been  relaxed,  where  the  amount  of  the  income  of  the  unsettled  property 
was  not  more  than  sufficient  to  maintain  herself  and  her  children,  but  that  is  very  far 
from  being  the  present  case. 

Reviewing  all  the  circumstances  of  this  ca.se,  I  am  of  opinion  that  the  proper 
amount  to  which  she  is  entitled  must  be  limited  to  one-half  of  the  unsettled  property; 
and  I  will  make  a  declaration  that  she  is  entitled  to  one-half  of  the  dividends  of  the 
£10,000,  and  direct  the  trustees  of  it  to  pay  one-half  to  her,  and  the  remaining  half 
to  Mr.  Barrow. 

With  respect  to  the  costs  of  the  suit,  I  shall  give  none  on  either  side. 

Note. — Mrs.  Barrow  appealed  to  the  Lords  Justices,  when  they  altered  the  decree 
by  allowing  her  the  income  of  the  whole  fund.     December  9,  1854. 

[538]     Ee  DiSMORE.     Jnlij  29,  30,  1853  ;  Mai/  27,  1854. 

Clerical  error,   consisting  of   the  insertion  of   the  name   of   "  Charles "  instead   of 
"  George  "  in  the  inrolment  of  a  patent,  ordered  to  be  amended. 

In  1851  George  Dismore  obtained  letters  patent  for  improvement  in  locks. 

A  specification  was  prepared,  executed  and  acknowledged,  and  it  was  signed 
"George  Dismore."  After  it  had  been  inrolled  in  Chancery,  it  was  discovered  that 
the  stationer,  in  engrossing  from  the  draft  specification,  had,  in  the  recital  of  the 
patent  and  throughout  the  specification,  by  mistake,  inserted  the  name  of  "Charles" 
instead  of  "George." 

The  patentee,  by  the  petition,  prayed  that  the  clerk  of  inrolments  might  cause  the 
Christian  name  "  George  "  to  be  inserted  for  "  Charles  "  in  the  record  of  the  specifica- 
tion so  inrolled. 

Mr.  Drewry,  in  support  of  the  petition,  referred  to  //»'  Uuhernj  CWebster  on 
Patents,  649),  and  produced  the  order  made  therein,  on  the  9th  of  January  1841.  In 
that  case  in  the  inrolment  the  patent  was  stated  to  be  dated  the  "I4th  of  October" 
instead  of  "  14th  of  November."  The  Solicitor-General  having  sul)scribed  the  petition, 
thereby  signifying  his  consent  to  the  prayer  on  behalf  of  the  Crown,  Lord  Langdale 
ordered  "  that  the  proper  officer  do  attend  his  Lordship  with  the  record  of  the 
inrolment  of  the  Petitioner's  specification,  and  that  the  same  be  altered  and  amended, 
by  inserting  the  word  "November"  in  lieu  of  the  word  "October,"  in  the  recital  or 
[539]  iTitroductioii  thereof,  and  he  ordered  that  a  copy  of  the  order  l)e  indorsed  on 
the  roll  on  which  the  said  specification  was  inrolled.  He  also  cited  l,'cil>iiuntri>  rase 
(5  Kuss.  44) ;  In  re  Sharji's  J'a/enl  (3  Beav.  245) ;  6  Will.  4,  c.  83 ;  and  see  In  re 
Niekel's  Patent  (4  Beav.  563). 
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The  Master  of  the  Rolls  [Sir  John  Romilly]  took  time  to  consider,  and 
ultimately,  after  some  hesitation,  made  an  order  on  the  authority  of  and  similar  to 
that  in  Jiiilieiri/'s  case.  He  required,  however,  that  the  signature  of  the  Attorney- 
General  should  be  obtained,  and  that  the  letters  patent  themselves  should  be  handed 
in  for  inspection. 

Mai/  27,  1854.     There  being  some  doubt  as  to  the  order  made, 
Mr.   Drewry   mentioned  the  case  again,  and   asked    that   the   order  might    be 
drawn  up. 

The  Master  of  the  Rolls  ordered  it  accordingly. 


[540]    D.vvisoN  V.  Mason.    June  12,  1854. 
Order  to  elect  made  in  the  case  of  a  claim,  though  not  literally  within  the  orders. 

This  was  a  proceeding  by  claim,  and  the  Defendant  had  appeared  on  the  3d  of 
•June.  The  Defendant,  alleging  that  the  Plaintift"  was  prosecuting  him  in  this  and 
in  another  Court  for  the  same  matter,  moved  for  an  order  on  the  Plaintiff  to  make 
his  election  in  which  Court  he  would  proceed. 

Mr.  Metcalfe,  in  support  of  the  motion.  The  1st  General  Order  of  the  9th  of 
May  1839  (Ord.  Can.  134),  applies  only  to  the  case  of  a  bill,  and  the  51st  Order  of 
the  8th  of  May  1845  (Ord.  Can.  303),  has  reference  only  to  the  case  of  exceptions, 
and  they  are,  therefore,  both  inapplicable  to  the  present  case.  But  the  practice  ought 
to  be  assimilated  in  the  case  of  claims  ;  9th  Order  of  22d  April  1850.     (Ord.  Can.  389.) 

The  Master  of  the  Rolls  [Sir  John  Romilly].  You  may  take  the  order,  and 
let  the  Plaintiff  move  to  discharge  it  if  he  should  be  so  advised. 


[541]     Carver  v.  Burgess.     Dec.  13,  14,  1853. 

[S.  C.  affirmed,  7  De  G.  M.  &  G.  96  ;  44  E.  R.  38 ;  3  Eq.  R.  421 ;  24  L.  J.  Ch.  401 ; 

3  W.  R.  308.] 

Bequest  to  A.,  and  on  her  death  to  her  children,  if  they  should  attain  twenty-one,  if 
not,  to  A.'s  surviving  sisters.  Held,  that  the  survivorship  had  reference  to  the 
period  at  which  the  gift  to  the  children  failed. 

A  testator  gave  an  annuity  to  his  married  daughter  A.,  and  a  legacy  of  £5000  to  each 
of  his  other  daughters,  to  be  invested,  and  the  interest  to  be  for  their  separate  use; 
"  and  if  they  have  any  children,  the  principal  to  be  divided  between  them  after  her 
death,  if  they  should  attain  twenty-one,  if  not  it  is  to  be  divided  among  her  surviv- 
ing sisters."  There  were  four  other  unmarried  daughters,  B.,  C,  D.  and  E.  Of 
these  B.  died  in  1834  leaving  her  four  sisters  and  two  infant  children  survi\nng 
her,  and  the  Court  then  ordered  maintenance  to  the  two  children  during  their 
minority  out  of  B.'s  £5000.  The  children  afterwards  both  died  under  twenty- 
one,  leaving  A.,  C.  and  D.  alone  surviving.  Held,  that  the  £5000  then  Ijecame 
divisible  amongst  B.'s  surviving  sisters,  including  A.  Secondly,  that  the  survivorship 
was  to  be  determined  at  the  death  of  B.'s  children  under  twenty-one,  and  not  on 
the  death  of  B. ;  and  thirdly,  that  the  repi-esentatives  of  B.'s  children  were  entitled 
to  the  accumulations  of  the  income  down  to  the  death  of  the  survivor  of  them. 

Philip  Gilbert,  the  testator,  by  his  w'ill,  dated  in  1825,  gave  an  annuity  of  £500 
to  his  wife  for  life,  and  an  annuity  of  £50  to  his  daughter,  Sabrina  Burgess,  for  life, 
and  proceeded  thus  : — "  I  give  to  each  of  my  other  daughters  the  sum  of  £5000,  to 
be  placed  in  the  £3  per  cents.,  the  interest  of  which  to  be  for  their  use,  independent 
of  any  husband  they  may  have  ;  and  if  they  have  any  children,  the  principal  to  be 
di\'ided  between  them,  after  her  death,  if  they  .should  attain  the  age  of  twenty-one 
years ;  if  not,  it  is  to  be  divided  among  her  surviving  sisters,  share  and  share  alike. 
I  give  to  my  dear  wife  £70  per  annum  for  each  of  my  unmarried  daughters,  to  be 
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applied  for  board,  education,  clothes,  &c.,  until  they  attain  the  age  of  twenty-one 

years." 

I  The  testator  died  soon  after  the  date  of  his  will,  leaving  his  daughter,  Mrs. 
I  Burgess,  and  four  other  daughters,  viz.,  Amelia,  Mary,  Sophia  and  Elizabeth,  all  who 
I  were  unmarried  and  under  twenty-one.  Amelia  married  Bowden,  and  died  in  1834, 
1  leaving  her  husband  and  two  children,  Edmund  and  Amelia,  who  both  died  under 
•twenty-one,  Edmund  in  1841,  and  Amelia  in  [542]  1849,  having  married  "William 
I  Carter  and  left  one  child.     Mary  married  Upfold,  Sophia  married  Weatherell,  and 

died  in  1845,  leaving  no  children,  and  Elizabeth  married  Robinson.     Mrs.  Burgess, 

Mrs.  Upfold  and  Mrs.  Robinson  were  still  living. 

On  the  death  of  Mrs.  Bowden,  a  petition  had  been  presented  to  the  Court,  for 

payment  to  her  two  infant  children  of  the  income  of  their  presumptive  shares  of  her 
■  legacy  of   £5000,   for   maintenance   during   their  minorities,  and   on    the   27th    of 

November  1835  an  order  had  been  made  accordingly.     (See  Ex  jxirtc  Bowden,  cited 

in  Boihlij  V.  Dawes,  1  Keen,  366.) 

Mrs.  Carter,  the  surviving  child  of  Mrs.  Bowden,  having  died  in  1849,  under 
I  twenty-one,  questions  arose  on  the  testator's  will,  as  to  the  ultimate  disposition  of 
i  the  £5000  legacy  originally  bequeathed   to  Amelia   Bowden,   and   also   as    to    the 

accumulations  of  the  income  of  it. 

;  To  determine  this  question,  a  suit  was  instituted  by  the  trustees  of  the  two 
|i marriage  settlements  of  Mrs.  Upfold  and  Mrs.  Robinson,  as  Co-plaintift's. 

Mr.  Roupell  and  Mr.  Ayrton,  for  the  Plaintiffs.     The  three  surviving  daughters 

of  the  testator,  and  the  representatives  of  Mrs.  Weatherell,  all  claim  a  share  of  the 
j  fund  ;  Mr.  Carter,  also,  as  administrator  of  his  wife,  and  the  widow  of  Mr.  Bowden, 
'as  his  executrix,  claim  an  interest.     The  question,  therefore,  is,  to  what  period  the 

".survivorship,"  mentioned  )»y  the  testator,  is  to  be  referred.     The  bequest  is  of  the 

income  of  £5000  stock  to  each  daughter,  during  her  life,  and  after  her  [543]  death 
'the  principal  is  given  over  to  her  children,  if  they  attain  twenty-one,  and,  therefore^ 
i  the  periotl  of  division  is  when  the  children  attain  twenty -one.     Consequently,  the 

gift  to  the  children  is  contingent  till  they  attain  twenty-one,  there  being  no  gift  but 
'  in  the  direction  to  divide.  This  construction  supposes  the  words  "  if  they  should 
;  attain  the  age  of  twenty-one  years,  if  not,"  &c.,  to  apply  to  the  daughters'  children, 
land  not  to  the  daughters  themselves,  as  it  will,  by  some  of  the  claimants,  be 
jcontended  they  do,  and  that  the  words  "if  not"  must  be  read  "  if  there  should  not 
;be  any  child  who  should  attain  twenty-one."  This  being  so,  the  daughters  of  the 
I  testator,  who  are  entitled  to  aiiy  interest  in  the  contingent  bequest  over,  on  failure  of 
•  issue  of  any  of  them,  must  be  those  who  survive  the  period  at  which  the  contingency 
jis  determined,  that  is,  the  death  of  such  issue  under  twenty-one;  Newton  v.  AyscougJi 
1(19  Ves.  534);  Cripps  v.  IFolcoH  (4  Madd.  11);  Taylor  v.  Bererleij  (1  Coll.  108); 
[Daniell  v.  Daniell  (6  Ves.  297) ;  Spunrll  v.  Spurrell  (17  Jur.  755).  The  next  question 
!  is,  who  are  comprised  in  this  class  of  survivors.  Now  the  testator  has  separated  his 
j  daughters  into  two  classes,  and  has  made  provision  for  his  married  daughter  by  giving 
t  her  an  annuity,  and  for  the  four  then  unmarried  daughters,  exclusively,  by  a  legacy 
I  of  £5000  each  ;  and  the  true  construction  of  the  will,  and  the  clear  intention  of  the 
I  testator,  it  is  submitted,  are,  to  confine  the  benefit  of  the  contingent  gift  over  to  those 
1  of  the  four  daughters  who  should  be  living  when  the  event  upon  which  the  survivor- 
I  ship  clause  took  effect  was  determined  ;  so  that,  in  the  events  which  have  happened, 
1  Mrs.  Upfold  and  Mrs.  Robinson  arc  entitled  in  moieties,  to  the  exclusion  of  Mrs. 
I  Burgess.  But  it  will  be  contended  that  the  children  of  Mrs.  Bowden  them-[544]- 
I  selves  took  some  interest  in  the  £5000  legacy  of.  their  mother,  for  in  18.S5,  by  order 
j  of  the  Court,  in  Ex  parte  Bowden,  which  is  cited  in  Boddi/  v.  JJuwes  (1  Keen,  366),  they 
i  were  allowed  maintenance  out  of  the  income  of  their  presumptive  shares  of  the 
!  legacy.  All  the  Court,  however,  did  in  that  case  was,  to  order  maintenance  to  be 
I  paid  to  them  out  of  the  income  of  the  legacy,  till  they  should  attain  twenty-one, 
[  but  it  decided  nothing  as  to  their  rights,  and  the  legacy,  notwithstanding  the 
]  allowance  for  maintenance,  remained  contingent,  and  vested  in  neither  of  the  children. 
I  There  was  no  declaration  as  to  the  rights,  as  there  would  have  been  if  there  had  been 
j  a  decree  to  carry  the  fund  to  the  several  accounts  of  the  diti'erent  parties  entitled, 

and,  therefore,  the  question  of  construction  remains  unaffected  by  what  the  Court  did 

in  Ex  parte  Bowden. 
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Mr.  Tennant,  for  Mr.  and  Mrs.  Upfold,  and  Mr.  and  Mrs.  Robinson,  in  the  same 
interest  as  the  I'laintift's,  cited  2  Rop.  on  Leg.  p.  33-t  (ed.  White). 

Mr.  R.  Palmer  and  Mr.  Denison,  for  Mrs.  Burgess,  claiming  one-third  of  the  fund, 
were  stopped  by  the  Court. 

Mr.  Lloyd  and  Mr.  De  Gex,  for  Mr.  Weatherell,  who  claimed  one-fourth  of  the 
fund  as  administrator  of  his  deceased  wife.  The  question  here  is,  what  is  the  period 
for  ascertaining  the  class  which  it  is  intended  should  take.  In  all  the  cases  cited  on 
behalf  of  the  Plaintiffs,  and  those  in  the  same  interest,  there  were  only  two  periods  to 
which  the  determination  of  the  class  could  be  referred,  viz.,  the  death  of  the  testator 
and  the  period  [545]  of  distribution  of  the  fund.  But  there  are  here,  as  there  were 
also  in  the  case  of  Bouvcne  v.  Bouvme  (2  Phill.  349),  throe  periods  for  ascertaining  the 
class,  the  two  before  mentioned,  and  the  intervening  period  of  the  death  of  Mrs.  Bowden, 
the  tenant  for  life.  The  idea  in  the  testator's  mind,  when  providing  for  a  class,  no 
doubt,  had  reference  to  this  latter  period,  which  corresponds  best  with  the  natural 
meaning  of  the  words  "  her  surviving  sisters,"  which  the  testator  has  used.  The 
period  of  survivorship  is,  therefore,  "her  death,"  and  as  Mrs.  Weatherell  "survived" 
Mrs.  Bowden,  she  is  entitled  to  one-fourth  of  the  fund ;  IFiUan  v.  Bai/b/  (3  Bro.  P.  C. 
19.5) ;  jronhworth  v.  Wood  (I  H.  L.  Cas.  129  ;  2  Beav.  2.5  ;  i  Myl.  &  Cr.  641) ;  ,S7int7«r 
v.  Groves  (6  Hare,  162).  The  Court  has  sometimes,  indeed,  resorted  to  the  testator's 
death  as  the  period  of  survivorship,  Init  it  has  always  done  so  with  reluctance,  because 
a  testator  never  contemplates  himself  surviving  his  legatees  ;  Home  v.  J'iUans  (2  Myl. 
tfc  K.  15)  ;  2  Jarm.  on  Wills  (p.  695) ;  and  the  period  of  the  testator's  death  is  only 
adopted  to  ^void  a  lapse. 

Mr.  Baggallay,  for  Carter,  claiming,  as  administrator  of  his  wife,  to  be  entitled  to 
a  moiety  of  the  legacy.  It  is  contended  that  the  limitation  over  was  to  take  ett'ect  on 
Mrs.  Bowden's  children  failing  to  attain  twenty-one,  but  it  is  submitted  the  period  for 
determining  it  was  Mrs.  Bowden's  own  death.  The  bequest  ought  to  be  read  as  if 
that  part  of  it  which  immediately  follows  the  words  "  the  sum  of  £5000  "  down  to  and 
including  the  words  "after  her  death,"  were  put  in  a  parenthesis.  Now  suppose  them 
to  be  so  read,  and  suppose,  therefore,  the  intermediate  trusts  thereby  expressed  for 
the  moment  omitted,  the  clause  will  amount  to  this  : — [546]  I  give  to  each  daughter 
£5000  stock,  if  she  should  attain  the  age  of  twenty-one  years  ;  then  the  trusts  are 
declared  in  the  parenthesis  for  her  for  life,  for  her  separate  use,  and  the  principal  to 
be  divided  after  her  death  among  her  children  ;  and,  lastly,  if  she  shall  die  under 
twenty-one,  the  limitation  over  to  the  surviving  sisters  takes  efi'ect.  There  is 
undoubtedly  a  blot,  in  one  particular  case,  involved  in  this  construction,  viz.,  that  if 
any  daughter  married  and  died  under  twenty-one,  leaving  children,  they  would  be 
unprovided  for  ;  but  the  testator  allowed  £70  a  year  to  his  wife  for  the  maintenance 
of  each,  during  her  minority,  and  he  does  not  intend  them,  therefore,  to  take  till  they 
.should  attain  twenty-one.  That  is  a  partial  answer  to  the  objection  of  marriage 
and  death  under  twenty-one,  and  the  testator  did  not  contemplate  a  case  of  that  kind, 
or  he  would  have  made  the  contingency  depend  upon  their  attaining  twenty-one,  or 
marrying  under  that  age.  The  gift,  therefore,  is  absolute  in  each  daughter,  if  she 
attained  twenty-one  but,  "  if  not,"  then  it  goes  over  to  the  surviving  sisters.  Although 
there  is  a  difficulty  in  this  construction,  still  there  is  a  gi-eater  difficulty  in  either  of 
the  other  modes  of  construing  the  will.  As  to  the  meaning  of  the  words  "if  not," 
there  is  a  double  contingency,  as  they  may  either  mean  "if  the  daughter  shall  have 
no  children,"  or  "if  she  shall  have  none  who  shall  attain  twenty-one  ; "  in  the  former 
case,  the  limitation  over  would  altogether  fail,  and  there  would  be  an  intestacy.  The 
order  made  on  petition,  though  said  to  be  by  consent,  appears  together  with  the  > 
proceedings  afterwards  to  have  amounted  to  a  decision  of  the  Court ;  and,  on  the  whol6|  i 
therefore,  Mr.  Carter  is  entitled  to  a  moiety. 

Mr.  Goren,  for  Mrs.  Bowden,  the  executrix  of  Mr.  [547]  Bowden,  who  claimed  the 
whole  £5000,  as  belonging  to  her  testator,  in  right  of  his  wife,  whose  absolute  property 
it  was  alleged  to  be.  It  has  been  assumed  that,  under  the  bequest,  the  four  daughters 
were  entitled  to  a  life  interest  only  in  their  respective  legacies,  but  it  is  an  absolute 
vested  interest,  subject  only  to  be  divested  in  certain  events.  There  are  no  words 
referring  to  a  life  interest,  but  the  gift  is  absolute,  and  the  trust  for  the  separate  use 
is  attached  to  it  merely  by  way  of  protection  against  the  husband.     The  scheme  of 
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the  testator's  will,  in  short,  seems  to  have  been  this  :  he  gives  an  absolute  interest 
to  his  daughters,  in  the  first  instance,  with  a  trust  for  their  separate  use  ;  then  there 
IS  a  trust  for  the  children,  if  there  should  be  any  who  should  attain  twenty -one  ;  and 
then  comes  the  limitation  over  to  surviving  daughters,  if  there  should  be  no  children. 
It  IS  to  be  divided  between  certain  parties  in  one  event,  and  between  other  parties  in 
another  event.  He  has  omitted  to  provide  for  the  event  which  has  happened,  of  there 
Keing  children  who  should  not  attain  twenty-one,  but  he  did  not  mean  to  give  it  away 
if  there  should  be  children  ;  and  as  there  were  children,  and  they  did  not  attain  twenty- 
< me,  the  gift  to  their  mother  remained  absolute;  JFall  v.  TomUnson  (16  Ves.  413); 
HarriiiM  v.  Foreman  (5  Ves.  207). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  As  to  a  portion  of  this  case, 
1  entertain  no  doubt  whatever  as  to  the  construction  to  be  put  upon  the  language 
of  the  testator  in  this  bequest,  that  is,  as  to  the  effect  of  the  gift  over  and  the  persons 
to  take  in  that  event.  In  cases  of  this  description  the  course  which  the  Court 
L'lopts  is  to  look  at  the  plain  meaning  of  the  will,  [548]  and  if  it  perceives  a  natural 
meaning  in  the  words  used,  to  follow  that,  rather  than  look  about  for  a  strained  and 
,  forced  construction. 

In  this  case  the  words  of  the  bequest  ha\'e  a  plain  and  obvious  grammatical 
meaning.  There  is  a  gift  of  the  interest  of  £5000  to  each  of  the  testator's  daughters 
iVir  her  separate  use  ;  and  if  they  shall  have  an\'  children,  the  principal  is  to  be 
•  livided  between  them  after  the  death  of  their  parents,  if  they  (that  is,  such  children, 
lor  it  is  obvious  "they  "  refers  to  the  last  antecedent,  "them")  should  attain  twenty- 
oiie  ;  if  not  (that  is,  if  such  children  or  child  should  not  attain  twenty -one)  then  the 
piincipal  is  to  go  over  to  the  surviving  daughters  of  the  testator.  It  is  contended, 
liowever,  on  behalf  of  the  representatives  of  the  children  of  Mrs.  Bowden,  both  of 
whom  died  under  twenty-one,  that  they  took  vested  interests  in  remainder  in  the 
£5000  bequeathed  to  their  mother  for  life  ;  and  that  the  words  of  the  bequest  are  to 
lie  construed  as  if  that  part  of  the  clause  immediately  following  the  words  "  sum  of 
i'5000  "  down  to  and  including  the  words  "  after  her  death  '  were  placed  in  a  paren- 
thesis, and  then  read  thus,  "to  each  of  my  daughters  the  sura  of  £5000,  if  they,  that 
is,  the  daughters,  should  attain  twenty-one  years."  But  it  is  obvious  that,  if  the 
clause  stood  so,  it  would  be  an  ungrammatical  sentence ;  and  it  is  a  mode  of 
expression  which  would  not  be  likely  to  occur  to  any  person  not  familiar  with  legal 
]ihraseology. 

Considerable  ambiguity,  no  doubt,  arises  from  the  circumstance  that  the  testator 
has  used  words  both  in  the  plural  and  singular  number  as  applicable  to  his 
'laughters.  He  commences  with  "each  of  the  daughters"  in  the  singular,  then  uses 
the  plural  "their"  and  "they,"  and  then  again  reverts  to  the  singular,  and  [549] 
-.peaks  of  "  her  death  "  and  "  her  surviving  sisters  ;  "  but  he  draws  a  clear  distinction 
I'etween  "them,"  that  is,  the  children  of  the  daughters,  and  "her,''  as  applicable  to 
oach  of  the  daughters  themselves.  The  construction  contended  for  by  Mr.  Baggallay 
is  forced,  and  would  lie  injurious  in  its  operation  ;  for  its  ett'ect  would  be,  that  if  a 
"laughter  of  the  testator  had  married  and  died  under  the  age  of  twenty-one,  leaving 
i-suc,  they  would  be  excluded,  notwithstanding  the  testator's  desire  that  they 
-hould  take. 

I  think  the  construction  of  this  clause  cannot  be,  that  the  gift  over  is  to  take 

<  ti'ect  upon  the  daughters  dying  under  twenty-one  ;  and,  although  the  Court  will  not 

make  a  gift  contingent,  where  it  is  not  compelled  to  do  so  by  the  words  used  hy  the 

,  testator,  I  am  of  opinion,  in  this  case,  that  the  words  "  dying  under  twenty-one  " 

I  must  be   held  to   be   applicable   to   the   testator's   grandchildren,  and    not   to   his 

■  daughters. 

I  am  also  of  opinion  that  the  words  "  if  not "  do  not  refer  to  the  event,  "  if 
they  should  have  any  children,"  but  to  the  last  antecedent,  "  if  they  (the  grand- 
thildren)  should  attain  the  age  of  twenty-one."  It  would  be  a  strained  mode 
;  of  interpretation  to  pass  over  this  latter  branch  of  the  clause,  and  to  go  back  to  the 
I  former  one,  and  thus  refer  the  words  "if  not'  to  "if  they  should  have  any 
I  children."  It  is  reasonably  plain,  therefore,  that  the  words  "if  not"  apply  to  the 
I  death  of  the  grandchildren  of  the  testator  uuder  twenty-one. 

If  the  gift  over  is  to  take  effect  upon  grandchildren  dying  under  twenty-one, 
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which  is  the  event  which  has  occurred,  the  next  question  which  arises  is,  who  are  to 
[550]  take  under  the  words  "  hor  surviving  sisters."  It  is  to  be  divided  among  her 
.surviving  sisters,  the  obvious  meaning  of  which  is  her  sisters  surviving  at  the  time  I 
when  the  legacy  is  to  go  over,  or  the  period  of  distribution.  The  argument  that 
"surviving"  is  superfluous,  and  that  the  gift  over  is  to  all  the  "ot^er"  sisters, 
would  have  the  effect  not  only  of  changing  the  meaning  of  the  testator,  but  of  doing 
so  in  violation  of  the  useful  and  convenient  rule,  that  the  period  to  which  survivor- 
ship refers  or  when  the  class  is  to  be  ascertained  is  the  period  of  distribution,  and 
which  rule  was  acted  upon  in  Cripj)^  v.  li'olrott  (4  Madd.  11);  M^D(mald  v.  Brtjce 
(IG  Beav.  5t>l),  and  other  cases,  and  was  laid  down  in  Edwards  v.  Edwards  (15  Beav. 
357),  as  a  general  rule.  The  convenience  of  this  rule  arises  from  this  :  that  it 
explains  what,  in  almost  every  instance,  is  the  clear  and  manifest  intention  of  the 
testator. 

The  gift  over  is  to  "surviving  sisters,"  and  I  see  no  ground  for  excluding  Mrs. 
Burgess  from  taking  a  share.  The  testator  excludes  her  in  former  parts  of  the 
bequest,  but  when  he  comes  to  the  limitation  over,  he  says,  "  her  surviving  sisters," 
by  which  words  he  must  be  held  to  mean  "all  her  surviving  sisters,"  as  he  has  not 
excluded  any.  Nor  can  I  hold  that  she  is  excluded  from  the  circumstance  of  his 
having  made  a  provision  for  her  Ijeforo  by  way  of  annuity ;  for,  if  ho  had  intended 
to  exclude  her,  he  ought  to  have  said,  "  her  surviving  sisters,  except  Sabrina."  Mrs. 
Burgess,  therefore,  takes  a  share  of  the  legacy,  which  is  therefore  divisible  in  thirds. 

As  to  the  dividends  of  the  £5000  stock,  not  applied  for  maintenance  under  the 
order  of  Court,  I  wish  to  hear  a  reply. 

[551]  Mr.  Roupell,  in  reply,  contended  that  the  income  was  not  vested  in  Mrs. 
Bowden's  children  ;  or,  at  least,  if  vested,  was  subject  to  be  divested  on  their 
dying  under  twenty-one,  there  being  no  gift  except  in  the  directions  to  divide. 
He  cited  Bmldi/  v.  Dauvs  (1  Keen,  362) ;  Hanson  v.  Graham  (6  Ves.  239)  ;  Sturrjess  v. 
Pearson  (4  Madd.  411);  Leake,  v.  Itohinson  (2  Mer.  363);  and  by  analogy  to  real 
estate.  Doe  d.  Hunt  v.  Moore  (14  East,  601). 

The  Master  of  the  Roll.s  was  of  opinion  that  he  was  bound  by  the  declaration 
in  the  order  made  on  petition,  that  the  children  of  Mrs.  Bowden  were  to  have 
the  income  of  their  mother's  legacy  for  their  maintenance  during  their  minorities,  and 
that,  consequently,  the  accumulations  of  income  must  go  to  the  representatives  of  the 
children. 

Note. — Affirmed  by  the  Lords  Justices.     [7  De  G.  M.  &  G.  96.] 

[552]    Forbes  v.  Forbes.    March  3,  1854. 
[S.  C.  23  L.  J.  Ch.  422.] 

A  bequest  of  £2000  to  testator's  executors,  in  trust  to  build  a  bridge  in  Scotland 
over  the  river  l)on,  "  the  situation  to  be  chosen  by  them,"  was  allowed  by  them 
remain  unapplied,  and  to  accumulate  for  thirty  years.  The  Court  of  Chancerjl 
refused  to  give  directions  to  establish  the  charity  in  Scotland,  but  directed  thd 
money  to  be  paid  into  Court,  and  that  application  should  be  made  to  the  Court  o^ 
Session  in  Scotland  with  regard  to  the  administration  of  the  trust,  with  liberty 
afterwards  to  apply  to  this  Court. 

The  accumulations  held  to  go  along  with  the  original  bequest. 

Semble,  the  power  of  selection  given  to  the  original  executors  ceased  upon  their  death. 

John  Forbes  (formerly  of  Newe,  in  the  parish  of  Strathdon,  in  the  county  of 
Aberdeen,  Scotland),  by  a  codicil,  dated  in  1821,  revoked  the  gift  of  the  residue  of 
his  personal  estate  to  his  grandnieces,  and  bequeathed  {inter  alia)  as  follows  : — "  I 
leave  £2000  to  my  executors,  in  trust  for  the  purpose  of  building  a  bridge  over 
the  river  Don,  in  Strathdon,  the  situation  to  be  chosen  by  them." 

The  testator  died  in  June  1821,  and  his  executors  paid  his  debts,  &c.,  and  retained 
in  their  hands  the  sum  of  £2000  on  account  of  the  legacy,  for  the  purpose  of 
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building  the  bridge,  but  they  never  carried  the  trust  into  execution,  nor  did  they 
select  a  situation  for  the  bridge.  They  simply  retained  the  £2000  in  their  hands, 
and  kept  a  separate  account  in  relation  thereto,  in  the  books  of  the  house  of  Sir 
Charles  Forbes  &  Co.  ;  the  principal,  together  with  interest  thereon,  now  amounted 
to  the  sum  of  £7992,  lis.  7d. 

The  executors  were  all  dead,  and  doubts  having  arisen  as  to  whether  the  interest 
■  and  accumulations  of  the  £2000,  as  well  as  the  principal,  were  applicable  to  the 
purposes  of  the  trust,  or  whether  the  principal  alone  was  applicable,  and  also  as  to  the 
persons,  if  any,  who  were  now  entitled  to  the  right  of  selecting  the  situation  for  the 
bridge,  some  of  the  executors  of  Sir  Charles  Forbes,  [553]  the  surviving  executor  of 
the  testator,  filed  a  bill  against  their  co-executor  Sir  Charles  Forbes,  and  against  the 
parties  interested  in  the  testator's  residuary  estate,  and  against  two  resident  inhabi- 
tants and  parishioners  of  Strathdon,  praying  a  declaration  of  rights  as  between  the 
parties  interested  in  the  residue,  atid  claiming  the  interest  and  accumulations  as 
part  of  the  residuary  estate.  The  parishioners  of  Strathdon  claimed  the  whole, 
insisting  that  if  it  should  be  more  than  sufficient  for  building  one  bridge  over  the 
.  Don,  the  surplus  ought  to  be  applied  either  in  building  another  bridge,  or  to  objects 
of  a  kindred  nature,  for  the  benefit  of  the  inhabitants  of  the  parish. 

Sir  Charles  Forbes,  the  son,  and  one  of  the  executors  of  Sir  Charles  Forbes,  the 

;  surviving  executor  of  the  testator,  was  made  a  Defendant  in  the  suit.     He  had  an 

interest  in  the  selection  of  the  site,  as  his  estates  were  situate  in  the  parish  of  Newe, 

and  he  alleged  that  the  object  of  the  testator  in  making  the  bequest  was,  to  open  a 

communication  with  and  easy  access  to  his  estates. 

Mr.  Koupell  and  Mr.  A.  J.  Lewis,  for  the  Plaintiffs.     On  the  one  side  it  is  con- 
tended that  all  the  accumulations,  as  well  as  the  original  legacy,  are  to  be  applied  in 
building  the  bridge  ;  and,  by  the  other  side,  that  at  furthest  the  original  legacy  only 
'  is  so  applicable  to  that  purpose.     It  appears  that,  in  this  parish  of  Strathdon,  more 
'than  one  bridge  are  required,  so  that  the  whole  fund,  including  the  accumulations, 
!  would  not  be  more  than  sufficient  for  providing  bridge  accommodation  for  the  parish. 
The  second  question  is,  who  are  the  persons  entitled  to  select  the  site  of  the  bridge. 
'The  original  executors  being  dead,  the  privilege  is  now  gone.     As  this  Court  does 
not  direct  a  scheme  for  the  establishment  of  a  foreign  charity,  it  will  leave  that  ques- 
ition,  and  everything  con-[554]-nected  with  the  administration  of  the  charity,  to  the 
Court  of  Session  in  Scotland,  whose  province  it  is  to  give  directions  in  the  matter ; 
Attm-neii-General  v.  Lepine  (2  Swanst.  181  ;  1  Wils.  C.  C.  465  ;  19  Ves.  309) ;  Provost 
and  Bailiff  of  Edinburijh  v.  Auhery  (Ambl.  236)  ;  Mi/ford  v.  Bei/mlds  (1  Phill.  185). 

Mr.  K.  Palmer,  for  Sir  Charles  Forbes.  The  Court  ought  itself  to  direct  a  scheme, 
or  at  all  events  to  refer  the  matter  to  Chambers,  to  inquire  who  are  the  proper 
persons  to  receive  the  money,  for  in  each  of  the  cases  cited  on  the  part  of  the 
1  Plaintiffs,  there  was  a  permanent  body  to  whom  the  fund  could  be  handed  over, 
'  leaving  it  to  be  dealt  with  by  the  foreign  Courts.  The  words,  "  my  executors  in 
i  trust,"  cannot  mean  any  persons  who  might  accidentally  become  his  personal  repre- 
isentatives,  but  the  particular  persons  named  and  who  were  to  .select  the  site.  The 
lease  of  Atloineiz-Ofncnd  v.  >itun/c  (unreported.  Rolls,  20th  Feb.  1854),  therefore,  applies 
'here,  and  there  must  be  a  reference  to  Chambers  to  inquire  as  to  the  persons  to  whom 
'  the  fund  ought  to  be  paid,  and  how  it  ought  to  be  applied,  having  regard  to  the  laws 
'  of  Scotland.  In  Tlif  Athrneij-Ucneml  v.  Sturgi',  a  like  reference  and  inquiry  was 
•  lirectcd  having  regard  to  the  law  of  Genoa. 

,  Mr.  Hurdon  and  Mr.  A.  Smith,  for  the  parties  interested  in  the  testator's 
I  residuary  estate,  contended  that  the  original  bequest  only  was  applicable  to  the 
i  charitable  purpose  of  building  the  bridge,  and  that  the  accumulations  belonged  to 
j  the  residuary  estate  ;  the  testator  having  fixed  that  particular  sum  as  necessary  for 
;  the  purpose  whenever  the  bridge  might  be  built. 

!  Mr.  l^loyd  and  Mr.  Hallett,  for  the  parishioners  of  Strathdon,  argued  that  the 
;  accumulations  were  accre-[555]-tions  to  the  original  be<nK'st  and  must  go  with  it,  and 
J  be  applied  in  building  the  bridge,  and  that  any  surplus  remaining  after  satisfying  the 
I  original  purpo.se  of  the  bequest  ought  to  be  applied  to  objects  of  a  public  nature  and 
1  beneficial  to  the  parish. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  thought  there  was  something 
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more  precise  in  this  case  than  in  that  of  Attmiiey-General  v.  Sturge,  and  that  the  better 
course  woulii  be,  to  have  the  money  paid  into  Coiut,  then  to  niiikc  an  apjilication  to 
the  Court  of  Session  in  Scothmd  to  decide  as  to  the  disposition  of  the  fund  and  the 
regulation  of  the  charity,  and  afterwards  to  apply  to  this  Court.  He  considered  thai 
the  case  of  .-ltliini('i/-Gencnil  v.  Lepiiir  had  decided  that  the  Court  of  Session  had 
authority  to  administer  the  charity. 

lie  had  little  doubt  that  the  accumulations  went  with  the  original  be(iuest,  and 
formed  part  of  the  fund  applicable  to  the  building  of  the  bridge.  He  remarked  that 
the  sum  necessary  for  such  a  purpose  did  not  ajjpear,  and  that  there  was  no  evidence 
respecting  it. 

He  observed  that  the  power  of  selection  seemed  to  have  been  personal,  and  if  so, 
then,  as  all  the  original  executors  were  dead,  it  would  now  be  gone. 

[556]    GoRBELL  r.  Davison.    Gorbell  v.  Forrest.    Mai/  6,  1854. 

Bequest  to  A.  for  life,  with  remainder  to  B.  for  life,  and  after  their  deaths,  to  the 
testator's  next  of  kin,  but  should  no  claimant  appear  within  twelve  months  after 
their  death,  then  to  charities.  A.  and  B.  were  sole  next  of  kin  at  the  testator's 
death.  Held,  first,  that  the  next  of  kin  were  to  be  ascertained  at  the  testator's 
death ;  and,  secondly,  that  A.  and  B.  were  not  excluded  from  taking  under  the 
ultimate  gift  to  the  next  of  kin. 

The  testator,  by  his  will,  devised  and  bequeathed  his  estate  and  effects,  real  and 
personal,  to  his  brother,  Richard  Davison,  and  the  I'laintifl',  Goibell,  upon  trust  that 
the  amount  of  the  same  should  be  invested  in  the  public  funds,  and  the  interest 
thereof  paid  to  his  brother,  Kichard  Davison,  during  his  natural  life.  And  the 
testator  further  willed  and  bequeathed  that  at  the  decease  of  his  brother,  Kichai'd 
Davison,  the  said  interest  or  dividends  should  be  paid  to  Elizabeth  Fairbaidc  during 
her  natural  life,  and  then,  at  her  decease,  the  principal  sum  should  be  ecjually  dividea 
amongst  the  testator's  next  of  kin.  But  should  no  claimant  appear  after  twelve 
months  from  the  decease  of  Richard  Davison  and  Elizabeth  Eairbank,  the  testator 
desired  that  the  principal  sum  should  be  equally  divided  amongst  the  charitable 
societies  therein  mentioned. 

The  testator  died  in  1850,  and  Richard  Davison  and  Elizabeth  Fairbank  were 
still  living,  and  were  the  next  of  kin  of  the  testator  living  at  the  testator's  death. 
But  excluding  them,  the  Plaintiffs,  in  GorMl  v.  Forn'sf,  would  be  the  testator's  next 
of  kin.  The  question,  therefore,  was,  which  of  the  two  parties  were  entitled,  under 
the  ultimate  limitation,  to  the  testator's  next  of  kin. 

Mr.  Southgate,  for  the  executor. 

Mr.  R.  Palmer  and  Mr.  Simpson,  for  Richard  I)a-[557]-vison.  The  next  of  kin 
must  be  ascertained  at  the  death  of  the  testator,  for  that  is  the  only  natural  period 
for  determining  such  a  class;  GunJry  v.  Pinnujer  (14  Beav.  94);  Cable  v.  Cable  (16 
Beav.  507).  Being  one  of  such  next  of  kin,  Richard  Davison  is  entitled,  for  the  gift 
clearly  vested  in  the  next  of  kin  at  the  death  of  the  testator  ;  Doc  d.  Garner  v. 
iMiLKon  (3  East,  278)  ;  Skrt.  v.  PlatA  (5  Bing.  (N.  S.)  434).  It  will  be  said  that 
Richard  Davison  cannot  take  under  the  ultimate  gift,  because  he  could  not  be  a 
claimant  after  his  own  death,  but  the  answer  is  that  the  gift  is  not  to  such  as  should 
be  claimants,  as  in  Tijfin  v.  Lonr/man  (15  Beav.  275)  ;  but  there  is  a  positive  bequest 
to  the  next  of  kin,  with  a  gift  over,  in  case  of  their  not  claiming  within  a  particular 
time. 

Mr.  Marett,  for  Gorbell  and  others.  Richard  Davison  is  excluded.  The  class  is 
to  be  ascertained  at  the  death  of  the  tenant  for  life  ;  Miller  v.  Eaton  (Sir  G.  Cooper, 
272) ;  Jones  v.  Colheck  (8  Ves.  38) ;  Sai/  v.  Creed  (5  Hare,  580).  The  gift  siinplidter 
is  to  such  of  the  testator's  next  of  kin  as  should  claim  within  twelve  months  after 
Richard  Davison's  death,  and  he  could  not  claim  after  his  own  death.  It  is  suggested 
that  his  representatives  might  claim,  but  that  cannot  be,  for  the  necessary  qualification 
for  claiming  is,  that  they  should  be  next  of  kin,  which  the  executors  would  not  be. 
The  testator  must  have  had  some  doubt  whether  he  had  any  next  of  kin,  exclusive 
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jf  Kichard  Davison,  for  if  he  had  contemplated  his  taking,  he  would  never  have 
iiserted  such  a  condition.  The  case  of  TiJ/in  v.  Loiujimm  is  in  point.  In  that  case 
;heie  was  a  gift  to  such  only  of  the  relatives  as  should  claim  within  twelve  months 
lifter  the  death  of  the  testator's  daughter,  [558]  without  issue.  It  was  held  that  the 
);lass  was  to  be  ascertained  at  the  death  of  the  daughter.  The  cases  as  to  real  estate 
lire  inapplicable.  The  question  always  is,  what  is  the  intention  !  and  here  it  is  clear 
[;hat  the  testator  intended  to  benefit  some  persons  other  than  Richard  Davison.  He 
;ited  Saij  v.  Creeil  (5  Hare,  580). 
Mr.  I{,  Palmer,  in  reply. 

The  Mastek  of  the  1\0ll.s  [Sir  John  Komilly].     The  gift  was  to  the  next  of 

<in,  and  if  they  did  not  claim  the  property  within  twelve  months,  it  was  to  go  to 

;harities.     Assume  that  the  bequest,  instead  of  being  to  the  next  of  kin,  had  been  to 

';be  testator's  brothers,  and  if  none  claimed,  then  to  the  charities.     It  would  scarcely 

le  possible  to  say  that  the  brothers  of  the  testator  did  not  take  vested  interests  with 

I  postponed  possession  until  after  the  death  of  the  tenant  for  life.     This  case  difl'ers 

.iTom  Tiffin  v.  Lmi/iiian,  where  the  persons  were  to  constitute  themselves  legatees  by 

i^laiming  the  residue  within  two  months  after  the  death  of  the  daughter.     The  gift 

vas  "to  such  only  as  should  make  their  claim  within  two  months,"  and  the  claim  was 

lurt  of  the  c]ualification  necessary  to  constitute  them  legatees.     Here,  the  gift  is  to 

t,he  next  of  kin,  with  a  gift  over  in  case  there  was  no  claimant  within  the  time,  and 

I  he  gift  being  vested,  the  next  of  kin  might  claim  by  their  representatives. 

I  think  the  will  must  be  construed  to  mean  the  next  of  kin  at  the  death  of  the 
cstator.     I  will  make  a  declaration  to  that  effect. 


[559]     Storry  ;•.  Walsh.     Feb.  28,  1854. 
[S.  C.  27  L.  J.  Ch.  338 ;  18  Jur.  503  ;  2  W.  R.  300.] 

V  testatrix  gave  the  residue  of  her  real  and  personal  estate,  subject  to  the  payment 
of  her  debts  and  legacies,  to  or  in  trust  for  D.  absolutely,  and  she  appointed  D.  and 
II.  executors  of  her  will.  D.  died,  and  R.,  by  deed,  reciting  that  the  debts  and 
legacies  had  been  paid  out  of  the  personal  estate,  conveyed  the  real  estate  to  D.'s 
devisees.  Held,  that  the  devisees  could  make  a  good  title,  without  proof  of  the 
fact  of  payment  of  debts  and  legacies,  as  stated  in  the  recital,  and  that  a  purchaser 
from  them  was  not  bound  to  inquire  as  to  such  payment. 

hi  a  sale  by  the  above  purchaser  subject  to  a  condition,  that  "if,  from  any  cause 
whatever,  the  puichase-money  was  not  paid  on  a  given  day,  inteiest  would  be 
payable."  Held,  that  a  delay  caused  by  requiring  proof  of  the  fact  of  payment  of 
the  before -mentioned  debts  and  legacies  did  not  prevent  the  operation  of  the 
condition. 

<  Elizabeth  Dixon,  by  her  will,  dated  in  1830,  gave  a  sum  of  £2000  to  the  Rev. 
'liichard  Dixon  and  Tipping  T.  Rigby,  and  the  survivor  of  them,  in  trust  to  invest  the 
;iame  in  some  of  the  public  funds  upon  trust  for  her  daughter,  Jean  Dixon,  for  her 
life,  for  her  separate  u.se,  and  after  her  decease,  upon  trust  for  her  children  on  their 
jittaining  the  age  of  twenty-one  years,  with  trusts  for  maintenance  in  the  meantime  ; 
|ind  in  the  event  of  her  daughter  dying  without  leaving  any  child  or  children,  or 
llescendant  of  a  child  or  children,  living  and  attaining  the  age  of  twenty-one  years, 
i<hen  upon  trust  for  Richard  8.  Dixon  absolutely.  And  the  testatrix  gave  the  residue 
j)f  her  real  and  personal  estate,  sithjed  tu  tlic  jiai/iiient  of  lier  dehtx  and  the  kpacies 
nequeathed  by  her  will,  unto  or  in  trust  for  Richard  S.  Dixon  absolutely  ;  and  she 

ippointed  Richard  S.  Dixon  and  Tipping  T.  Rigby  executors  of  her  will. 

Kichard  S.  Dixon  survived  the  testatrix,  au(l  died  in  the  lifetime  of  Tipping  T. 

Higliy,  having,  by  his  will,  executed  in  July  1811,  appointed  Thomas  Long,  Robert 

jatter  and  William  Roper  Weston  trustees  and  executors  thereof. 

By  indenture,  dated   30lh  of  December   1845,   leciting  [560]  that  all   the  debts, 

iontracts,  engagements  and  obligations  of  Elizabeth  Dixon,  and  all  her  funeral  and 
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testamentary  expenses,  and  all  legacies  by  her  bequeathed,  liad  been  fully  paid  and 
discharged,  or  satisKod,  which  Tipping  T.  Kigby  did  thereby  acknowledge,  Tipping  T. 
Kigby  conveyed  the  residuar\'  estate  of  Elizabeth  Dixon  to  the  trustees  and  executors 
of  Kichard  8.  I)ixon's  will.  The  estate  so  conveyed  included,  among  other  things,  an 
advowson  of  a  rectory  with  the  vicarage  and  hereditaments  appendant  thereto. 

In  1846  the  Plaintitl'  purchased  the  advowson  of  the  trustees  of  Mr.  Dixon's  will, 
and  on  that  occasion,  to  meet  an  objection  taken  to  the  title,  Jean  Dixon  (then  Jean 
Severne,  the  wife  of  Samuel  Amy  Severne),  and  her  husband,  on  the  23d  of  November 
1840,  made  a  statutory  declaration  that  Jean  Severne  was  entitled  for  her  life  for  her 
sole  and  separate  use  to  the  dividends  and  annual  income  of  a  legacy  or  sum  of  i;2000  ; 
and  that  the  said  sum  of  £2000  was  bequeathed  by  the  will  and  codicil  of  Elizabeth 
Dixon  to  Kichard  S.  Dixon,  deceased,  and  Tipping  T.  Kigby,  upon  divers  trusts,  and 
amongst  them  for  the  said  Jean  Severne  for  life,  as  aforesaid  ;  and  that  the  said  sum 
of  X2000  had  been  paid  and  fully  provided  for  out  of  the  per.sonal  estate  of  the 
testatrix  ;  and  that  the  declarants  had  not,  nor  had  either  of  them,  any  claim  whatever 
in  respect  thereof  upon  all  or  aiij'  part  of  the  real  estates  devised  by  the  said  will  and 
codicil,  or  either  of  them  ;  and  further,  that  the  said  sum  of  £2000  had  l)een  and  was 
invested  entirely  to  the  satisfaction  of  them  the  said  S.  A.  Severne  and  Jean  Severne 
respectively. 

On  the  I4th  of  July  1852  the  Plaintiff'  put  up  the  advowson  for  sale  by  public 
auction,  subject  to  certain  conditions,  the  third  of  which  was  that  the  purchaser  [561] 
should  pay  a  deposit  of  15  per  cent.,  and  sign  an  agreement  for  payment  of  the 
remainder  on  the  29th  of  September  then  next,  at  which  time  the  purchase  was  to  be 
completed  ;  "  but  if,  from  any  cause  whatever,  the  purchase  should  not  be  completed 
on  the  29th  of  September,  the  purchaser  should  pay  interest  on  the  remainder  of  the 
purchase-money,  at  the  rate  of  £5  per  cent,  from  that  day  till  the  purchase  should  be 
completed."  The  fourth  condition  provided  that  the  vendor  should  deliver  an  abstract 
of  title  in  fourteen  days  after  the  sale,  and  deduce  a  good  title  according  to  the 
conditions.  The  sixth  condition  provided  that  notice  of  objections  to  title  should  be 
delivered  to  the  vendor  on  or  before  the  28th  of  August  then  next.  Anrl  part  of  the 
seventh  condition  was  that  the  vendor  would  "  produce  a  statutory  declaration  by 
Samuel  Amy  Severne  and  Jean  his  wife  (parties  entitled),  that  a  legacy  or  sum  of 
£2000,  bequeathed  by  the  will  and  codicil  of  Elizabeth  Dixon,  who  died  in  August 
1832,  has  been  fully  provided  for  out  of  her  personal  estate  ;  and  any  other  evidence 
which  might  be  required,  touching  the  satisfaction  of  the  said  legacy,  should  be 
obtained  at  the  purchaser's  expense." 

No  sale  having  been  effected  at  the  auction,  the  Defendant,  on  the  16th  of  July 
1852,  entered  into  an  agreement  for  the  purchase  of  the  advowson  and  hereditaments 
at  the  price  of  £8500,  subject  to  the  conditions  of  sale  ;  and  he  paid  a  deposit  of 
£1275. 

On  the  22d  of  July  1852  the  abstract  of  title  was  delivered,  and  on  the  26th 
lequisitions  on  the  title  were  sent  by  Defendant's  solicitors  to  the  Plaintiff'.  One  of 
these  was  as  follows  : — "  As  the  executors  of  Elizabeth  Dixon  (viz.,  Tipping  T.  Kigby), 
did  not  sell  to  pay  debts,  it  should  be  shewn  that  the  trusts  of  the  will  of  Elizabeth 
Dixon  have  been  satisfied,  as  far  at  least  as  [562]  to  the  payment  of  the  five  legacies 
of  £50,  by  the  production  of  legacy  receipts ;  as  to  the  £2000  by  the  declaration  of 
Samuel  Amy  Severne  and  Jean,  his  wife.  In  whose  name  is  the  legacy  of  £2000  now 
standing?"  On  the  31st  of  August  the  Plaintiff's  solicitors  replied,  "That  the  con- 
veyance by  Tipping  T.  Kigby,  the  surviving  executor  and  trustee,  recites  that,"  tfec, 
"  From  this  recital,  and  after  the  lapse  of  twenty  years  from  the  death  of  Elizabeth 
Dixon,  it  is  submitted  that  these  legacies  must  now  be  deemed  satisfied.  Moreover; 
the  charge  being  general,  the  legatees  could  have  no  remedy  against  the  estate  ;  see 
Shaw  V.  Borrer{i  Keen,  559) ;  Ball  v.  Hairiif  (8  Sim.  485,  and  4  Myl.  &  Cr.  264).  The 
vendor  is  unable  to  afford  further  information  than  is  given  by  the  statutory  declara- 
tion," being  the  declaration  of  the  23d  of  November  1846.  To  this,  the  Defendant's 
solicitors  replied  that  though  Mrs.  Severne  was  interested  in  the  £2000,  as  tenant  for 
life,  the  principal  did  not  belong  to  her,  and  that  there  should  be  evidence  of  its  pay- 
ment, or  it  should  be  shewn  that  the  £2000  was  invested  in  the  public  funds,  as 
directed  by  the  will  of  Elizabeth  Dixon  ;  that  the  condition  of  sale  clearly  expressed 
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that  a  declaration   of  payment  of  the  £2000  would  be  produced  from  the  parties 

"entitled  thereto,"  and  that  evidence  should  be  produced  at  the  purchaser's  expense. 
Before  the  29th  of  September  1852  the  Defendant  carried  the  sum  of  £7225,  the 

lialance  of  the  purchase-money,  to  a  separate  account  at  his  bankers,  and  on  the  30th 

his  solicitors  sent  the  Plaintift"'s  solicitors  an  engrossment  of  a  conveyance,  with  an 
I  intimation  that  as  he  was  prepared  with  his  money,  he  would  not  expect  to  be  called 
'on  to  pay  interest.  On  the  1st  of  October  the  Plaintiff's  solicitors  replied  that  interest 
'must  be  [563]  paid  on  the  balance.  On  the  6th  of  October  Defendant's  solicitors  gave 
[notice  to  the  Plaintiffs  solicitors  that  he  was  anxious  to  complete,  "as  his  money  was 
'lying  idle." 

A  good  deal  of  correspondence  ensued,  and  endeavours  were  made  on  both  sides 

to  bring  matters  to  a  satisfactory  conclusion,  and  particularly  to  ascertain  in  what 
I  investment  the  £2000  legacy  had  been  placed.  On  the  15th  of  November  1852  the 
jDefendant's  solicitors  obtained,  from  the  solicitor  of  Tipping  T.  Rigby,  the  inspection 

of  a  deed  of  declaration  of  trust,  dated  27th  of  February  1846,  and  made  between 
[Tipping  T.  Rigby  of  the  first  part,  Jean  Severne  of  the  second  part,  and  the  executois 
land  trustees  of  Richard  S.  Dixon  of  the  third  part,  whereby,  after  reciting  that  the 
|£2000  had  not  been  invested  according  to  the  trusts  thereof,  but  had  been  advanced 
\hy  Richard  S.  Dixon  to  Samuel  A.  Severne,  with  the  consent  of  Jean,  his  wife ;  that 
iinterest,  at  the  rate  of  five  per  cent.,  had  been  paid  to  her,  that  she  had  requested  the 
l£2000  to  be  invested  in  consols,  that  the  executors  of  Richard  S.  Dixon  should  be 

trustees   with  Tipping  T.  Rigby,  and  that  a  sum  of  £2240,  18s.  consols  had  been 

purchased,  it  was  declared  that  Tipping  T.  Rigby  and  the  executors  of  Richard  S. 

Dixon  should  stand  possessed  thereof,  upon  the  trusts  of  the  £2000  legacy. 

Neither  the  vendor  nor  his  solicitors  were  aware  of  the  above  declaration  of  trust, 

'IV  of  the  application  of  the  £2000  as  therein  mentioned,  until  they  received  from 

I  >L'fendant's  solicitors  a  copy  of  the  deed. 

The  Defendant's  solicitors  then  objected  that  it  appeared  from  the  declaration  of 

trust  so  disclosed,  that  the  investment  of  the  legacy  was  improper  and,  as  the  [564] 
.simplest  mode  of  removing  this  objection,  by  advice  of  counsel,  Mr.  and  Mrs.  Severne 
'and  their  daughter  and  only  child  were  applied  to  and  induced  to  present  a  petition, 
I  under  the  Trustee  Act,  1850,  to  have  the  co-trustees  of  Tipping  T.  Rigby,  under  the 
(deed  of  27th  of  P^ebruary  1846,  appointed  co-trustees  with  him  of  the  will  of  the 
!  testatrix,  so  far  as  related  to  the  £2000  legacy.     This  was  accordingly  done,  and  an 

'■rder  to  that  ett'ect  was  made  on  the  8th  of  March  1853. 

The  Defendant  being  then  satisfied  accepted  this  title,  and  the  purchase  was  com- 
Ipleted  on  the  14th  of  April  1853,  and  the  balance  of  the  purchase-money  paid,  without 

prejudice  to  the  question  as  to  the  payment  of  interest  thereon,  at  £5  per  cent,  or 

some  other  rate,  by  the  Defendant  from  the  29th  of  September  1852. 

A  case,  embodying  all  the  principal  facts,  was  now  submitted  for  the  opinion  of 

the  Court  on  that  particular  question. 

Mr.  R.  Palmer  and  Mr.  Dickinson,  for  the  PlaintiflT.     The  question  as  to  interest 

arises  on  the  clause  in  the  third  condition  of  sale,  "but  if  from  any  cause  whatever," 
i&c.,  which  entitles  the  Plaintiff  to  interest  from  the  29th  of  September  1852  to  the 
1 14th  of  April  1853.  But  it  will  be  contended  that,  notwithstanding  the  stringency 
■  of  the  condition,  the  Plaintift's  claim  in  this  case  fails,  and  D<'  VUiiv  v.  Di'  I'ismc 
1(1  Macn.  i't  G.  336  ;  1  H.  &  Tw.  408)  will  be  cited  to  shew  that  such  a  condition  of 
isale  will  have  no  operation  where  the  purchaser  sets  apart  his  purchase-money,  and 
j  gives  notice  to  the  vendor  by  whose  default  a  good  title  is  not  made.  Admitting 
I  this,  still  if  there  has  been  no  default  upon  the  part  of  the  vendor,  but  only 
I  unreason-[565]-able  objections  on  the  part  of  the  purchaser,  as  in  the  late  case  of 
iBobiiiMm  V.  Lowiitrr  (17  Beav.  592),  then  the  setting  apiirt  the  purchase-money  will  be 
,of  no  avail,  and  the  I^efendant  must  perform  his  contract  anil  pay  interest  from  the 
j  day  fixed  for  completion  till  the  day  on  which  payment  is  made.  The  Plaintiff,  in 
;  fact,  shewed  a  good  title  according  to  the  conditions  of  sale,  within  the  stipulated 
jtime,  for  Richard  S.  Dixon,  who  was  one  of  the  two  trustees  and  executors  of 
I  Elizabeth  Dixon's  will,  and  of  the  £2000  legacy,  was  the  geneial  residuary  legatee  of 
I  all  the  real  and  personal  esUite  of  the  testatrix,  subject  to  her  debts  and  legacies,  and, 

upon   his  death   in   the    lifetime  of  Rigby  his   co-trustee,  the  latter  conveyed  the 
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residuary  estate  to  the  executors  and  trustees  of  his  will,  by  a  deed  which  recited  the 
payment  of  the  debts  and  legacies  and  contained  an  acknowledgment  thereof  by 
liigby,  and  the  conveyance  to  the  Plaintiff  was  from  these  same  trustees.  Now  there 
being  a  general  charge  of  debts  and  legacies,  subject  to  which  Richard  S.  Dixon,  and 
consetiuently  his  truj^tees,  were  absolutely  entitled,  there  was  no  occasion  for  the 
vendor,  in  order  to  make  a  good  title,  to  prove  that  the  legacies  given  by  the  will  of 
Mrs.  Dixon  had  been  provided  for;  Strotii/hill  v.  Amtcy  (I  De  G.  Macn.  &  G.  635). 
The  principle  laid  down  in  that  case  amounts  to  this :  that  where  there  is  a  general 
charge  of  debts  and  legacies,  the  purchaser  is  not  bound  to  sec  to  the  application  of 
the  purchase-money,  because  the  testator  shews  an  intention  to  entrust  the  trustees 
with  the  power  of  receiving  and  applying  the  money.  If  there  had  been  a  receipt 
clause,  there  could  have  been  no  such  question  raised,  and  in  a  case  like  this  it  is 
implied;  Forbes  v.  J'eamd-  (I  Phill.  721);  Stnnnjhill  v.  .histn/ {\  De  G.  Macn.  &  0. 
635);  Sugden's  Vend,  and  Purch.  (chap.  16,  s.  1).  [566]  Hesides,  there  is  a  declara- 
tion, under  seal,  by  the  executor,  that  all  the  debts  and  legacies  have  been  paid,  and 
that  is  quite  sufficient,  and  no  more  need  be  required  by  a  purchaser.  They  cited 
Shenmn  v.  Shahpeair  (17  Beav.  267). 

Mr.  Baily  and  Mr.  Faber,  cantrh.  The  case  of  De  J^ixmi'  v.  De  Visme  (\  Macn.  & 
G.  336  ;  1  H.  iV  Tw.  408)  applies,  if  the  purchaser  had  any  right  to  make  the 
inquiries  as  to  title  at  all,  and,  consequently,  the  case  is  clear  of  the  condition  as  to 
payment  of  interest.  The  whole  delay  was  occasioned  by  the  neglect  of  the  vendor 
in  investigating  the  title  when  he  himself  purchased,  for  at  that  time  the  estate  was 
clearly  liable  to  the  charge  of  the  £2000.  [The  Mastkk  ok  the  Koli.s.  The 
purchaser  is  entitled  to  assume  that  the  executors  had  put  the  £2000  in  their  own 
pockets,  and  upon  that  assumption  to  argue  the  question  of  the  estate  being  or  not 
being  discharged.]  Then  does  the  trust  for  payment  of  debts  and  legacies  absolve 
the  purchaser  from  seeing  to  the  application  of  the  purchase-money  I  It  is  contended 
that  it  does,  and  that  it  implies  a  power  in  the  vendor  of  giving  receipts.  But  that 
is  not  the  true  principle  ;  the  true  principle  is,  that  where  there  is  a  trust  for  pay- 
ment of  debts  and  legacies,  if  the  trustee  raises  money  on  the  lands  charged,  it  is 
presumed  that  it  is  proper,  because  the  money  is  supposed  to  be  raised  for  a  legitimate 
purpose,  by  the  party  having  a  duty  to  perform.  But  to  bring  a  case  within  that 
principle,  the  money  must  be  raised  by  the  trustee  ;  and  if,  in  this  case,  the  executors 
of  the  testatrix  had  sold  the  advowson  and  received  the  purchase-money,  the  argu- 
ment on  the  part  of  the  vendor  woidd  have  been  applicable  ;  so,  also,  if  the  vendor 
had  been  both  owner  and  trustee.  In  the  present  case,  the  vendor  was  not  a  trustee, 
for,  of  the  two  trustees,  one  was  dead,  [567]  and  the  survivor,  who  was  then  the  only 
person  entitled  to  give  a  receipt,  did  not  himself  sell,  but  he  conveyed,  upon  an 
untrue  .statement,  that  all  the  debts  and  legacies  were  paid,  not  to  the  other  trustee, 
but  to  his  devisees,  who  sold  to  the  Plaintiff,  but  clearly  could  not  give  discharges. 
Moreover,  the  sale  was  not  made  for  the  purpose  of  raising  money  to  pa\'  debts  and 
legacies,  and  none  of  the  authorities  apply  to  a  case  where  there  has  not  been  such  a 
sale.  According  to  all  the  decisions,  the  purchaser  is  absolved  from  seeing  to  the 
application  of  the  purchase-money,  only  in  the  case  of  a  sale  for  payment  of  debts  and 
legacies  ;  and  the  distinction  between  those  authorities  and  the  present  case  is,  that 
here  there  was  no  sale  and  no  money  to  receive. 

As  to  the  evidence  produced  of  the  payment,  the  recital  in  the  deed  is  not 
equivalent  to  a  receipt  for  the  purchase-money  ;  and  the  declaration  of  Mr.  and  Mrs. 
Severne  is  not  sufficient  evidence  of  the  fact  of  payment,  for  it  is  not  in  accordance 
with  the  description  of  it  in  the  7th  condition  of  sale,  as  Mr.  and  Mrs.  Severne  were 
not  the  "parties  entitled,"  they  were  only  partially  interested,  and,  it  appears  from' 
the  evidence  subsequently  obtained,  that  the  statement  was  not  justified,  even  as  far 
as  it  went,  by  the  facts  of  the  case  at  the  time  it  was  made.  That  declaration,  there- 
fore, could  in  no  way  operate  as  a  discharge  of  the  £2000  legacy,  though  it  had  the 
effect  of  putting  the  purchaser  upon  inquiry,  and  the  result  of  that  inquiry  was  that 
he  found  that  the  money  had  not  been  properly  invested.  When  that  objection  had 
been  removed,  the  title  was  for  the  first  time  complete,  and  the  purchase  was  then 
completed. 

The  purchase-money  having  been  appropriated,  nothing  turns  upon  the  subject- 
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,atter  of  the  sale  being  an  arlvowson,  as  there  is  no  point  in  the  case  dependent  [568] 

jon  the  life  wearing  out;   IFrihlall  v.  Xirnn  (17  Beav.   160).     All  the  authorities, 

I  erefore,  being  cases  of  sales,  in  which  the  purchase-money  was  or  might  be  required 

Ir  payment  of  debts  or  for  distribution,  and  the  delay  in  producing  sufficient  evidence 

payment  of  the  debts  and  legacies,  in  this  case,  having  arisen  from  the  default  of 

e  vendor,  who  did  not  even  produce  what  was  promised  by  the  7th  condition  of 

le,  he  is  not  entitled  to  interest. 

The  Mastkr  of  the  Rolls  [Sir  John  Romilly].      I  am  of   opinion  that  the 

'laintiff  is  entitled  to  interest  upon  the  balance  of  the  purchase-money.     By  reference 

'<  the  principles  which  govern  the  Court,  in  cases  of  this  description,  all  ditficulty  in 

1'  present  case  is  removed.     The  question  really  is,  whether,  if  the  £2000  legacy 

id  lieen  misapplied,  payment  of  it  could  now  be  enforced  against  this  estate.     The 

sc  cannot  be  put  more  favourably  for  the  Defendant  than  in  this  form.     I  had  to 

.insider  the  principles  which  govern  this  case  in  lioJiinaan  v.  Lomiter  (17  Beav.  592), 

hich  was  so  lately  before  me,  that  it  will  be  unnecessary  for  me   to  repeat  the 

jjservations  I  then  made.     This  Court  holds  that  if  an  estate  be  charged  with  the 

iiyment  of  debts,  the  charge  enables  the  executor  to  make  a  good  title  to  a  purchaser, 

jaless  the  debts  are  all  scheduled  ;  but  if  the  estate  be  charged  with  the  payment  of 

heduled  debts,  then  the  purchaser  must  see  to  their  payment ;  and  so  if  the  estate 

■  I  barged  with  the  payment  of  legacies  only,  that  would  not  release  the  purchaser  : 
It  if  the  estate  be  charged  generally  with  the  payment  of  debts  and  legacies,  that 
arge  will  save  the  purchaser  from  the  necessity  of  seeing  to  the  due  application  of 
le  jnnchase-money. 

[569]  The  Court,  in   adopting  this  rule,  acts  upon  those  principles  of  equity, 

tahlished  by  the  eminent  Judges  of  this  Court,  who  have  sat  in  past  time,  and 

llopted  by  them  to  meet  the  exigencies  of  society.     One  of  the  grounds  upon  which 

iiey  have  held  that  a  purchaser  is  bound  to  see  to  the  application  of  his  purchase- 

ioney  in  the  pa_vmont  of  specified  sums,  is,  that  it  is  a  thing  which  he  may  easily  do, 

id  that  thereby  the  due  performance  of  the  trust  is  secured  :  but  if  the  trust  be  for 

I-  payment  of  debts  generall}',  it  is  impossible  that  the  purchaser  could  be  certain 

iiat  all  the  debts  were  paid  ;  no  per.son,  therefore,  would  buy  an  estate  so  circum- 

;anced,  if  he  were  bound  to  see  to  the  application  of  the  purchase-money,  for  he 

niild,  in  such  a  case,  become  liable  for  the  incomplete  performance  of  an  undefined 

id  uidimited  trust:    that  is  the  principle.     Accordingly,  if  there  be  an  indefinite 

.1st,  previous  to  a  definite  trust,  such  as  a  charge  of  debts  and  legacies,  generally. 

If  purchaser  is  not  bound  to  see  to  the  application  of  his  purchase-money,  because 

■  must  see  to  the  payment  of  the  debts  before  that  of  the  legacies,  and  this  would 
impel  him  to  see  to  the  due  performance  of  an  unlimited  trust  by  another. 

;  But  then  it  is  .said  that  such  is  not  the  case  here,  because  here  the  sale  is  made, 
t  by  the  executor,  but  by  persons  to  whom  the  executor  has  conveyed  the  property, 
111  who  are  the  representatives  of  the  devisee,  subject  to  the  payment  of  debts  and 
Igacies.  The  reason  of  the  thing,  however,  is  evidently  the  same  ;  and  if  that  reason 
i;duces  the  Court  to  say,  that  the  pin-chaser  shall  not  be  compelled  to  see  to  the 
lerforniance  of  an  undefined  and  unlimited  trust,  the  rule  applies  in  exactly  the  same 
lay  as  in  the  case  of  a  .sale  by  an  executor  himself.  The  executor,  it  is  admitted, 
onld  have  sold  this  property  to  A.  for  a  sum  of  money  which,  [570]  in  the  executor's 
ipinion,  would  have  been  sufficient  to  paj'  the  debts  and  legacies,  and  the  purchaser 
jould  have  got  a  good  title,  and  could  not  have  been  bound  to  see  to  the  application 
""  the  purchase-money,  and  the  unpaid  legatees  could  not  have  come  against  him. 
lit  the  executor  as.scrts  that  he  has  paid  all  the  debts  and  legacies,  and  thereupon  he 
;)nveys  the  property  to  the  devisee,  and  the  devisee  sells  it.  Under  these  eircuni- 
lAnces,  the  pinchaser  is  in  the  same  situation,  and  must  trust  to  the  word  of  the 
Uecutor,  either  way.  It  is  obvious  that  the  time  of  the  sale  does  not  matter  ;  it 
jiight  he  the  next  daj'.  The  purchaser  from  the  devisee  would  be  in  the  same 
|ifficulty  in  ascertaining  the  truth  of  the  recital  as  the  purchaser  from  the  executor 
I  ould  be,  in  seeing  that  this  uidimited  and  indefinite  trust  had  been  performed,  and  in 
|Dth  cases  he  nnist  trust  to  the  word  of  the  executor ;  in  one  that  the  monej'  is 
ranted  for  the  payment  of  debts ;  in  the  other,  that  it  is  not  wanted,  because  the 
i3bts  are  paid.  The  interposition  of  a  devisee  creates  no  equity,  which  woidd  not 
K'ist  if  the  purchase  had  been  from  the  executor  direct. 
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I  am  of  opinion  that  the  devisees,  who  had  the  conveyance  from  the  executor,  had 
a  good  title  ;  and,  if  this  leMcy  had  been  misapplied,  that  the  legatees  could  not  have 
come  against  the  estate.  This  is  not  saying  that  the  recital  in  the  deed  is  equivalent 
to  a  receipt  for  purchase-money,  but  it  is  saying  that  this  Court  will  not  liind  a 
purchaser  for  value  to  see  to  the  due  performance  of  an  indefinite  and  unlimited  trust, 
aufl  to  the  application  of  his  purchase-money,  where  the  executor  says,  by  deed  or 
otherwise,  that  the  debts  and  legacies  have  been  paid.  I  am  of  opinion,  therefore, 
that  the  vendor  is  entitled  to  interest  on  the  balance  of  the  purchase-money.  There 
will  be  no  costs  in  a  case  like  this,  which  is  rather  a  case  of  arbitration,  than  judicial 
decision. 

[571]     White  r.  Grane.     March  8,  1854. 

[S.  C.  23  L.  J.  Ch.  863 ;  2  W.  R.  320.] 

By  a  settlement,  power  was  given  to  the  wife  to  appoint  a  fund  to  her  children,  for  ' 
any  interests  and  either  absolutely  or  conditionally ;  and  it  empowered  the 
trustees,  during  the  minorities  of  the  children,  to  apply  the  income  for  their 
maintenance  and  education,  notwithstanding  the  husband  might  be  of  sutticient 
ability  to  maintain  and  educate  them.  The  wife  appointed  the  fund  equally 
among  all  her  children,  and  directed  the  income,  during  their  minorities,  to  be 
paid  to  her  husband,  to  be  applied  by  him  for  their  maintenance  and  education. 
The  children  had  other  means  of  maintenance.  The  trustees  of  the  settlement 
declining  to  pay  the  income  of  the  trust  fund  to  the  children's  father  :  Held,  that 
this  was  a  trust,  and  that  the  Court  would  apply  a  proper  sum  for  the  maintenance 
and  education,  and  not  necessaiily  the  whole  ;  and  a  reference  to  Chambers  was 
directed,  to  inquire  how  much  ought  to  be  allowed,  regard  being  had  to  the 
provision  from  other  sources. 

By  a  settlement,  made  on  the  marriage  of  Thomas  White  and  Elizabeth  Turpin, 
certain  leaseholds  and  stock  were  assigned  to  trustees,  in  trust  for  Miss  Turpin  for 
life,  for  her  separate  use,  and  after  her  decease,  "  in  trust  for  all  and  every,  or  for 
such  one  or  more  exclusively  of  the  others  or  other  of  the  children,  or  more  remote 
issue  of  the  intended  marriage,  such  issue  being  born  within  the  limits  by  law 
allowed,  at  such  ages,  days  or  times  for  such  terms,  periods  or  interests,  and,  if  more 
than  one,  in  such  parts,  shares  and  proportions,  and  either  absolutely  or  conditionally, 
and  subject  to  such  charges,  limitations  over,  and  restrictions  to  or  in  favour  of  any 
other  or  others  of  the  said  children  or  remote  issue,  as  the  said  Elizabeth  Turpin 
should,  by  deed  or  will,  appoint;"  and  it  was  thereby  declared  that  it  should  be 
lawful  for  the  trustees  "at  any  time  or  times  after  the  decease  of  the  said  Elizabeth 
Turpin,  and  during  such  time  as  the  said  children  of  the  said  intended  marriage,  or 
any  of  them,  being  sons  or  a  son,  shall  be  under  the  age  of  twenty-one  years,  and 
being  daughters  or  a  daughter,  shall  be  under  the  said  age  and  unmarried,  to  pay  and 
apply  the  rents,  dividends,  interest  and  annual  produce  of  such  shares  of  the  said 
trust  premises,  to  which  such  children  or  child  shall  for  the  time  being  be 
presumptively  or  actually  [572]  entitled  under  the  trusts  hereinbefore  declared,  or 
any  part  or  parts  thereof,  for  the  maintenance  and  education  of  such  children  or 
child,  notwithstanding  the  said  Thomas  ^^'hite  may  be  still  living  and  of  sufficient 
ability  to  maintain  and  educate  them  respectively." 

Mrs.  White  died  in  February  1850,  having,  by  her  will,  appointed  the  trust 
property  equally  among  all  the  children  of  the  marriage,  and  she  directed,  "  that 
during  the  respective  minorities  of  the  children,  the  yearly  income  of  their  respective 
shares  in  the  trust  estate  should  be  paid  to  her  husband,  Thomas  White,  if  he  should 
so  long  live,  to  be  by  him  applied  in  or  towards  their  respective  maintenance  and 
education." 

There  were  only  three  children  of  the  marriage  living  at  the  decease  of  Mrs. 
White,  all  of  whom  were  infants. 

The  present  income  of  the  trust  property  was  upwards  of  £283,  and  besides  this, 
the  infants  were  entitled,  under  the  will  of  a  maternal  uncle,  to  property,  the  income 
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of  which  was  about  £250.     This  latter  sum  their  father  had  been  in  the  habit  of 

receiving,  and  having  frequently  applied  to  the  surviving  trustee  of  the  settlement 

I  to  be  allowed  the  whole  of  the  income  of  the  property  in  settlement,  the  trustee  did 

;  not  consider  himself  justified  in  allowing  it,  at  all  events,  without  information  as  to 

the  father's  means  of  maintaining  them,  which  was  refused.     A  bill  was  filed  by  the 

infants,  by  their  father  and  next  friend,  to  have  the  trusts  of  the  settlement  carried 

'■  into  execution,  and  to  have  it  declared  that  the  Plaintift's,  under  the  settlement  and 

the  will  of  their  mother,  were  entitled  to  have  the  income  of  the  property  so  settled 

■  paid  to  their  father,  for  their  maintenance  and  education,  during  their  respective 

minoiities  ;  and  for  an  account  and  the  appointment  of  new  trustees. 

[573]  Mr.  R.  Palmer  and  Mr.  Speed,  for  the  FlaintifTs,  contended  that  Mrs.  White 

hail  power,  under  the  settlement,  to  appoint  the  whole  fund  to  or  for  the  benefit  of 

'  all  or  any  of  the  children  of  the  marriage,  and  payment  to  the  father  of  the  children 

was  only  the  mode  of  applying  the  income ;  MeaAer  v.  Young  (2  Myl.  &  K.  490) ; 

'  Stodrn  V.  Storken  (4  Myl.  &  Cr.  9-5). 

Mr.  Roupell  and  Mr.  Josiah  W.  .Smith,  for  the  Defendants,  the  trustees  of  the 
settlement.  The  question  is,  how  far  the  discretion  of  the  trustees  is  affected  by 
;Mrs.  White's  appointment.  The  settlement  gives  the  trustees  power  to  apply  the 
jwhole  income  for  the  maintenance  and  education  of  the  infant  children  at  their 
idiscretion,  and  then  an  appointment  is  made  by  Mrs.  White,  under  the  power  given 
fto  her  by  the  settlement,  of  the  whole  income  to  her  husband  for  the  children's 
t maintenance  and  education.  Does  that  appointment  supersede  the  discretionary 
ipower  of  the  trustees,  and  give  the  income  to  the  husband  as  of  right  1  It  is 
(Submitted  that  it  does  not,  and  that  the  trustees  have  still  a  discretion  as  to  the 
^amount  to  be  applied  for  the  children's  maintenance  and  education.  There  is  no 
lobjeetion  on  the  part  of  the  trustees  to  apply  the  whole  income,  if  it  should  appear 
jto  be  required,  but  the  father  refuses  to  give  any  information  as  to  his  means  of 
imaintaining  his  children,  or  as  to  what  part  is  required,  and  he  demands  the  whole 
;unconditionally  and  without  explanation.  The  trustees,  therefore,  from  a  desire  to 
'do  their  duty,  feel  unwilling  to  take  upon  themselves  the  responsibility  of  paying  the 
Iwhole.  The  appointment  to  the  father  was  in  excess,  and  to  that  extent  is  bad ;  the 
discretion  of  the  trustees  still  remains  in  force.  They  cited  Alexander  [574]  v. 
\AUmnder  (2  Ves.  sen.  642);  TroUope  v.  Linton  (1  Sim.  &  St.  477);  11  Jarman's 
Rythewood  (p.  660). 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  When  parties  by  an  instrument 
tjive  a  discretion  to  another  person  to  pay  the  income  of  the  fund  for  the  benefit  of 
lihose  who  are  beneficially  interested,  and  that  person  declines  to  exercise  the  dis- 
jjretion,  the  Court  treats  it  as  a  trust,  and  I  think  that  I  must  so  treat  it  in  this  case. 
The  power  is — [His  Honor  here  read  the  clause].  I  must  declare  that  to  be  a 
rust,  and  being  a  trust,  I  will  direct  its  application  for  the  maintenance  and  education 
ijf  the  children,  but  to  no  greater  amount  than  is  proper  for  the  purpose.  There  is 
(no  evidence  before  me  as  to  what  would  be  a  sufficient  sum.  The  sum  of  £180 
|iVoul(l  be  too  much  for  one,  and  more  especially  when  there  are  three  of  them 
|,ogether.  I  shall  therefore  refer  it  to  Chambers,  to  inquire  how  much  ought  to  be 
iillowed  for  the  past  and  future  maintenance  of  the  infant  Plaintifls,  having  regard  to 
\iny  income  applicable  to  that  purpose  derived  from  other  sources  as  well  as  from  the 
JTUSt  funds  in  the  bill  mentioned. 

[575]     Padwick  v.  Hurst.     May  31,  1854. 

I  [S.  C.  23  L.  J.  Ch.  657  ;  18  Jur.  763.] 

j^  mere  general  allegation  in  a  bill  for  an  account,  that  the  accounts  are  complicated, 

will  not  prevent  a  demurrer,  unless  there  are  sufficient  facts  stated  in  the  bill  to 

ju.stify  that  conclusion. 

j.'he  fact  of  a  person  receiving  mone\'  for  his  principal,  and  paying  money  for  him  or 

I    to  him,  and  lending  him  money,  where  the  account  consists  simply  in  receipts  and 

payments  by  the  agent,  to  or  on  behalf  of  the  principal,  does  not  constitute  a  case 

R.  v.— 8 
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of  mutual  accounts,  so  as  to  justify  the  agent  in  tiling  a  bill  against  his  princiiml 
for  an  account. 

This  bill,  filed  by  a  solicitor  against  his  client,  stated  that  from  the  begiiniing  of 
the  month  of  May  1834,  up  to  the  4th  of  November  1848,  and  thenceforth  up  to  the 
month  of  July  1852  inclusive,  the  Defendant  employed  the  Plaintifl'  as  his  attorney 
and  solicitor,  and  agent,  to  transact  various  matters  of  business  for  him,  and  also  to 
receive  and  pay  moneys  on  his  account,  and  the  Plaintiff,  as  such  attorney  and 
solicitor,  and  agent,  accordingly  transacted  various  matters  of  business  for  the 
Defendant,  and  received  and  paid  various  sums  of  money  to  a  large  amount  in  the 
whole  on  the  Defendant's  account. 

The  Plaintiff  also,  at  various  times  during  the  period  aforesaid,  advanced  moneys 
of  his  own  to  the  Defendant,  or  for  his  use,  by  way  of  loan. 

From  time  to  time  during  the  period  aforesaid,  the  Defendant  himself  paid  to 
the  Plaintiff  various  sums  of  money  to  a  considerable  sum  iii  the  whole. 

Under  the  circumstances  aforesaid,  the  Plaintiff  and  Defendant  became  mutually 
indebted  the  one  to  the  other,  and  there  were,  up  to  and  from  the  various  times 
hereinafter  in  that  behalf  mentioned,  opeTi  and  running  accounts  between  them. 

The  bill  then  set  out  five  different  settlements  of  account  between  May  1834  and 
the  4th  of  Novemlx'r  [576]  1848,  which  was  the  date  of  the  last.  These  accounts 
included  the  bills  of  costs  delivered  up  to  that  time. 

The  bill  then  alleged  that  the  Defendant  carefully  examined  and  went  over  the 
items  of  the  last  account  and  satisfied  himself  as  to  the  correctness  thereof,  and  he 
paid  over  to  the  Plaintiff  the  lialance  of  £19,  7s.,  and  he  moreover  wrote  in  the 
Plaintiff's  book  of  account,  on  the  debit  side,  above  the  item  on  that  side,  and 
leaving  the  balance  due  to  the  Plaintiff,  the  words  and  figures  following,  "All 
accounts  balanced  up  to  this  day,  November  4th,  1848;  "and  he  also,  in  token  of 
his  approval  of  the  account,  and  of  the  fact  that  it  had  been  finally  stated  and 
settled  up  to  that  date,  between  and  by  him  and  the  Plaintiff,  wrote  at  the  foot  of 
the  debit  side  of  the  account,  so  made  up  and  balanced,  the  words  and  figures 
following,  "4th  November  1848,  this  account  was  this  day  settled  between  us,"  and 
signed  his  name  under  such  words  and  figures. 

That  under  the  circumstances  aforesaid,  the  cash  account  between  the  Plaintiff 
and  the  Defendant  (which,  however,  included  only  the  Plaintiff"s  bill  of  costs  actually 
delivered)  was  stated  and  settled  up  to  and  including  the  4th  of  November  1848. 

That,  after  the  4th  of  November  1848,  the  Defendant  continued  to  employ  the 
Plaintiff'  as  his  attorney  and  solicitor,  and  agent  to  various  matters  of  business. 

That  sums  to  a  large  amount  were  due  to  the  Plaintiff  from  the  Defendant  for 
costs,  and  the  Defendant,  a  short  time  ago,  obtained  the  common  order  for  the 
taxation  of  the  said  several  unsatisfied  bills  of  costs,  but  he  afterwards  abandoned 
the  order.  That  after  the  4th  day  of  November,  the  Plaintiff,  as  solicitor  and  agent 
of  the  [577]  Defendant,  continued  to  receive  and  pay  moneys  on  the  Defendant's 
account,  and  also  advanced  to  the  Defendant  several  large  sums  of  money,  and  the 
Defendant,  at  various  times,  paid  to  the  Plaintiff  sums  of  money  to  a  considerable 
amount  in  the  whole,  and  thereby  they  became  and  were,  after  the  said  4th  of 
November  1848,  mutually  indebted  the  one  to  the  other,  and  there  was  an  open  and 
running  cash  account  between  them. 

That  the  last-mentioned  cash  account  had  never  been  settled  between  or  by  the 
Plaintiff'  and  the  Defendant,  and  the  .same  account  remained  open  and  unsettled, 
and  if  the  same  were  properly  taken,  it  would  appear,  as  the  fact  is,  that,  on  the 
balance  thereof,  the  Defendant  is  indebted  to  the  Plaintiff  in  a  considerable  amount, 
besides  being  indebted  to  the  Plaintiff'  in  the  amount  of  the  before-mentioned  bill 
of  costs. 

That  the  Defendant  has  lately  commenced  an  action  at  law  against  the  Plaintiff 
in  this  suit,  for  the  recovery  of  the  gross  amount  of  various  sums  standing  to  the 
credit  of  the  Defendant  in  his  account  with  the  Plaintiff',  as  well  before  as  after  the 
said  4th  of  November  1848,  without  deducting  from  such  amount  the  sums  which 
ought  to  be  debited  in  the  said  accounts. 

"  That  the  account,  which  is  now  open  and  unsettled  between  the  Plaintiff  and  the 
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Defendant,  is  of  an  intricate  and  complex  nature,  and  cannot  be  effectually  taken 
;xcepting  by  a  Court  of  Equity." 

I  The  bill  prayed  an  account  upon  the  footing  of  the  settled  accounts  of  November 
1848,  of  all  the  dealings  and  money  transactions  between  the  Plaintiff  and  the 
'Defendant,  and  for  an  injunction  to  stay  the  proceedings  at  law. 

I  [578]  To  this  bill  the  Defendant  put  in  a  general  demurrer. 

!      Mr.  K.  Palmer  and  Mr.  Cairns,  in  support  of  the  demurrer,  contended  that  there 

ivas  nothing  to  shew  that  the  items  of  account  were  such  as  to  make  it  necessary 

[0  dispose    of    them   in    equity,   rather   than    at    law;    and  that  this  case  did  not 

ome  within  the  principle  of  the  authorities,  in  which  this  Court  exercises  its  juris- 

liction  in  cases  of  mutual  complicated  accounts.     They  cited  Frietas  v.  Dos  Santos 

II  Y.  &  J.  574);  Bowles  v.  Orr  (1  Y.  &  C.  (Exch.)  464);  Darthez  v.  Ckiwns 
[6  Beav.  165);  Dinwuldie  v.  Bailei/  (6  Ves.  136);  South-Eastern  Counties  Railway 
\!ompanij  v.  Brogden  (3  Macn.  &  G.  8) ;  Omahani/  v.  Dickvon  (2  Sch.  &  Lef.  400) ;  Folei/ 
',:  Hill  (1  Phill.  399);  Nimn  v.  Taff  Vale  Eaihvai/  Company  (7  Hare,  136);  affirmed 
^''aff  Fah  Builway  Company  v.  Nixcm  (1   H.  L.  Cas.   Ill);  Phillips  v.  Bhillips  (9  Hare, 

71) ;  Pwlwiek  v.  Stanley  (9  Hare,  627). 

Mr.  FoUett  and  Mr.  Kinglake,  contra,  in  support  of  the  bill,  argued  that  the 
iUegations  of  the  bill,  being  admitted  Ijy  the  demurrer  to  be  in  all  respects  true, 
I'he  case  was  one  of  mutual  and  complicated  accounts,  which  could  not  be  taken  at 
jlisi  Prius  before  a  jury  ;  that  therefore  this  Court  had  jurisdiction  to  take  the  account 
sprayed  by  the  bill.  They  urged  that  the  cases  principally  relied  on  by  the  Defendant 
'ere  decisions  of  the  P>iuity  Exche(]uer,  a  Court  now  abolished,  and  whose  practice 
•'as  not  the  same  as  that  of  the  Court  of  Chancery.  They  cited  O'Connor  v.  SpaigJit 
|l  Sch.  &  Lef.  305):  Kennimjtm  v.  Houghton  (2  Y.  &  C.  (C.  C.)  620);  Aw-A- v.  The 
■'■romley  Union  (2  Phill.  640);  Xiron  v.  Taff  Vale  Railway  Company  (7  Hare,  136); 
jUirmed  Taff'  J^ale  Railway  Company  v.  Ni.mn  (1  H.  L.  Cas.  111). 

[579]  Mr.  K.  Palmer  was  not  heard  in  reply. 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this 
iiinrrer  must  be  allowed. 

There  is  very  little  doubt  as  to  the  principles  upon  which  the  Court  exercises  its 

ijry  ancient  and  undoubted  jurisdiction  in  questions  of  account.  It  exercises  it  both 
I  the  case  of  mutual  accounts,  and  also  in  the  case  of  a  one-sided  account,  where  it 
of  so  complicated  and  intricate  a  nature,  that  it  cannot  be  so  satisfactorily  disposed 
.'  at  law.  I  omit  from  my  consideration  the  case  of  bills  for  an  account  by  a  principal 
|;ainst  his  agent,  which  rest  on  the  fiduciary  relation  and  the  trust  reposed  by  the 
■incipal  in  the  agent.     That  case  does  not  arise  here. 

This  Court  has  undoubtedly  jurisdiction  in  cases  of  mutual  account  between 
■irties,  but  I  am  of  opinion  that  this  is  not  such  a  ca.se.  Mutual  accounts  appear  to 
e  to  be  accurately  defined  by  Sir  George  Turner  in  Fldllipis  v.  FJiillips  (9  Hare, 
.'3).  They  are  not  constitute<l  by  a  person  receiving  monej's  for  and  paying  and 
inding  moneys  to  his   principal,  or  where  the  accounts  simply  consist  in  receipts 


d  payments  by   the  agent  on  behalf  of  and   to  the   principal.     If  the  princijKil 

Jare  also  on  his  side,  paying  moneys  on  behalf  of  the  agent,  so  that  there  would 

j!  accounts  to  be  taken  on  both  sides,  then  there  would  be  cross-demands  or  a  case 

'  mutual  accounts  ;  but  the  fact  relied  on,  that  money  was  lent  by   the  Plaintiff 

the  Defendant  does  not  constitute  any  case  of  mutual  accounts.     There  is  no 

litigation  in  this  bill  that  the  Defendant  transacted  any  business  for  the  Plaintitt', 

paid  any  sums  of  money   on   his  account.     If  the  ease  alleged  had  been,  that 

[Sides  money  being  [580]  paid  to  the  Defendant,  the  Defendant  had  paid  various 

ims  of  money  on   behalf  of  the   Plaintitf,  for  which  the  latter  was  accountable  to 

|e  Defendant,  then  the  case  of  cross-payments  and  of  mutual  accounts  would  have 

•lisen,  but  this  is  not  alleged  on  the  face  of  this  bill.     The  allegations  in  the  bill  are 

I  two  sorts,  that  the  dealings  and   transactions  between  the   parties  were  of  this 

jscription  : — the   Defendant  employed  the   Plaintitt' as  his  solicitor  and  agent,  and 

e  Plaintiff  had  two  sets  of  demands  against  him,  one  in  respect  of  his  bill  of  costs, 

d  the  other  in  respect  of  moneys  received  for  the  Defendant,  and  of  moneys  lent 

him  to  the  Defendant.     I  concur  with  Sir  George  Turner  in  thinking,  that  this 

'  68  not  constitute  a  case  of  mutual  accounts  or  cross-demands. 
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One  test  of  whether  this  is  a  case  of  cross-demands  or  mutual  accounts  is,  whether 
the  action  could  be  [)iopcrly  met  by  a  plea  of  set-oft'.  It  is  clear  there  is  no  allegation 
in  this  bill  shewing  that  there  is  anything  which  could  properly  be  made  the  subject 
of  set-ott'  in  an  action  at  law. 

The  next  question  is,  whether  this  is  a  case  in  which  the  accounts  are  of  so 
complicated  a  nature  that  they  can  only  properly  be  taken  in  this  Court,  and  not  in 
a  Court  of  law. 

Now  I  will  consider,  in  the  first  place,  the  eflect  of  the  allegation,  that  the 
accounts  are  of  that  complicated  description.  It  is  admitted  that,  if  it  stood  by 
itself,  that  would  not  be  sutticient.  In  the  case  of  Fole//  v.  Hill  (1  Fhill.  399),  there 
was  an  allegation  that  the  items  were  numerous  on  each  side,  and  could  not  be 
fairly  [581]  adjusted  except  under  the  direction  of  a  Court  of  Equity.  If,  on  the 
hearing,  that  allegation  had  been  proved,  jurisdiction  would  have  been  given  to  this 
Court,  and  the  Plaintiff'  would  have  had  relief  in  ecjuity.  Of  the  accuracy  of  that 
there  can  be  no  question,  because  when  it  is  once  established  by  evidence,  that  the 
account  is  of  a  very  complicated  and  intricate  nature,  then  this  Couit  has  jurisdiction. 
But,  upon  demurrer,  you  cannot  take  that  geneial  allegation  to  be  correct,  unless  it 
is  suppoited  by  something  shewing  the  foundation  upon  which  it  is  reste<l.  If  this 
bill  had  not  been  demurred  to,  and  the  suit  had  proceeded  to  a  hearing,  and  it  had 
been  then  proved  that  the  accounts  were  complicated  and  intricate,  this  Court  would, 
undoubtedly,  have  proceeded  on  the  evidence  and  made  a  decree,  and  it  would  have ' 
been  too  late  for  the  Defendant  to  say  that  the  bill  was  demurral)le,  because  it 
contained  a  mere  general  charge  of  complicated  accounts.  But  upon  demurrer,  the 
Court  does  not  take  a  general  allegation  to  be  true,  unless  there  is  a  sufficient  founda- 
tion stated  in  the  bill  to  justify  that  conclusion,  and  in  that  lespect  I  concur  entirely 
with  the  decision  of  the  Lord  Chief  Baron,  in  the  case  of  Fridas  v.  Dos  Santos  (1  Y.  k 
Jer.  h~&),  and  with  that  in  the  case  of  Bowk.':  v.  Orr  (1  Y.  it  C.  (E.xch.)  472).  I  do 
not  concur  in  the  observation,  that  the  decisions  of  the  Chief  Baron  Alexander,  who 
was  a  very  eminent  lawyer  and  a  Judge  perfectly  acquainted  with  the  principles  of 
equity,  are  to  be  regarded  as  the  practice  of  an  abolished  triljunal.  The  abolition  of 
the  Equity  Exchequer  in  no  way  relaxes  the  rule  requiring  great  precision  of  allegation 
in  such  bills,  nor  alters  the  well-established  rule,  that  every  allegation  in  a  pleading 
must  be  taken  most  strongly  against  the  person  who  pleads  it.  The  modern  practice, 
no  doubt,  reiiuires  the  facts  to  be  stated  [582]  with  conciseness  and  precision,  and 
although  general  allegations  may  be  concisely  stated,  still  specific  facts,  sufficient  to 
support  the  case  of  the  Plaintiff',  must  also  be  alleged. 

I  look  then  at  the  other  facts  alleged,  for  the  purpose  of  seeing  whether  they' 
establish  the  general  allegation.  [His  Honor  here  adverted  shortly  to  them.]  As  to 
bills  of  costs  incurred,  there  can  be  no  question,  that  a  solicitor  cannot  file  a  bill  in 
this  Court  against  his  client  for  an  account,  and  to  recover  payment  of  his  bill  of 
co.sts.  He  must  pursue  the  ordinary  remedy,  by  an  action  at  law,  a  month  after  he 
has  delivered  a  signed  bill  to  his  client. 

The  other  allegation  in  the  bill  is  contained  in  the  ISth  paragraph,  which  is  to 
this  eff'ect : — That  "after  the  said  4th  of  November  1848,  the  Plaintiff',  as  such 
attorney  and  solicitor,  and  agent  of  the  Defendant,  continued  to  receive  and  pay 
moneys  on  the  Defendant's  account,  and  also  advanced  to  the  Defendant  several 
large  sums  of  money,  and  the  Defendant,  at  various  times,  paid  to  the  Plaintiff"  sums 
of  money  to  a  considerable  amount  in  the  whole,  and  thev  thereby  became  and  were, 
after  the  said  4th  day  of  November  1848,  mutually  indebted  the  one  to  the  other, 
and  there  was  an  open  and  running  cash  account  between  them."  It  is  obvious  that 
the  words  "mutually  indebted,  the  one  to  the  other,''  were  introduced  into  the  bill 
for  the  mere  purpose  of  endeavouring  to  bring  this  case  within  the  authorities,  which 
say,  that  to  give  this  Court  jurisdiction,  there  must  be  mutual  demands ;  but  there 
is  no  statement  of  any  facts  which  makes  it  a  mutual  account  ;  there  is  a  mere 
allegation  of  a  one-sided  account  of  a  solicitor  receiving  sums  of  money  on  behalf  of 
his  principal,  and  paying  those  sums  to  his  principal,  and  [583]  nothing  more. 
There  is  no  allegation  of  any  fact  which  shews  that  this  is  an  account  which  cannot 
be  taken  in  the  ordinary  way  at  law,  and,  therefore,  the  mere  general  allegation  at 
the  end  does  not  bring  me  to  the  conclusion  that  I  ought  to  consider  it  to  be  a 
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I 

liir  deduction  from  the  fact  stated  iti  the  18th  paragraph,  and  that  I  should,  in 
onsequence  of  it,  give  this  Court  jurisdiction,  which  jurisdiction  it  would  not 
therwise  possess. 

The  case  ol  Ni.mn  v.  The  Taff  Vale  Railway  Company  (7  Hare,  136,  and  1  House  of 
iOrds  Ca.s.  Ill)  was  of  a  totally  different  character.  In  the  case  of  The  South- Eastnti 
tailwaij  Compani/  v.  Broi/ilen  (3  Mac.  &  G.  8),  not  only  was  there  very  great  complica- 
ion,  hut  the  complication  appeared  expressly  in  the  allegations  stated  in  the  Defen- 
i  ant's  answer,  and  the  facts  which  raised  the  difficulty  of  taking  the  accounts  were 
t  istinctly  brought  before  the  attention  of  the  Court.  If  this  bill  had  alleged  circum- 
Itances  analogous  to  those,  or  of  any  description  which  satisfied  me,  as  it  did  the 
I 'ice-Chancel  lor  in  the  case  of  Kenniiif/fon  v.  Hoiii/hlan  (2  Y.  &  C.  (C.  C.)  620),  that  a 
iJourt  at  law  could  not  take  the  account,  I  should  have  followed  those  cases,  and  held 
jhat  the  account  must  be  taken  in  a  Court  of  E(juity  ;  but  upon  this  paragraph,  which 
ii  the  sole  statement  of  the  account,  there  appears  to  me  to  be  nothing  which  may 
|ot  be  tried  in  a  Court  of  law.  I  am  of  opinion,  therefore,  that  the  general  allegation 
iii.\s  not  mend  the  case,  and  that  the  demurrer  must  be  allowed. 


[584]    Gibson  v.  Goldsmid.    March  3,  4,  1854. 

.;.  versed,  5  De  G.  M.  &  G.  757  ;  43  E.  R.  1064  ;  3  Eq.  R.  106  ;  24  L.  J.  Ch.  279  ; 
1  Jur.  (N.  S.),  1  ;  3  W.  R.  79.  See  United  States  of  America  v.  M'h'ae,  1867,  I..  R. 
;!  Ch.  89.] 

•ii  a  dissolution.  A.,  by  deed,  assigned  the  partnership  assets  to  his  co-partner  B.,  and 
j  covenanted  for  fuither  assurance.  On  the  other  hand,  B.,  by  the  same  deed, 
covenanted  to  indemnify  A.  against  the  partnership  debts.  Part  of  the  assets  did 
not  pass  by  mere  assignment.  Held,  by  the  Master  of  the  Rolls,  that  B.  could  not 
(iimpel  A.  to  perfect  the  assignment,  without  repaying  to  A.  a  partnership  debt, 
\vhich  he  had  been  compelled  to  pay,  and  to  which  B.'s  indemnity  extended. 

I  The  Plaintiff  Gibson,  the  Defendant  Gold.smid,  and  Grafton,  were  co-partners, 
['art  of  their  assets  consisted  of  fifty  shares  of  £30  each,  in  a  Prussian  gas  company, 
jilled  Escheveiler,  and   part  of  their  liabilities   were   in   respect  of  coupons  of  the 

IT  warden  Gas  Company. 

It  was  agreed  that  the  partnership  should  be  dissolved  as  regarded  Goldsmid,  and 
,iu  dissolution  was  regulated  by  a  deed,  dated  the  3d  of  October  1851,  whereby, 
Imongst  other  things,  Grafton  and  Goldsmid  assigned  the  fifty  Escheveiler  shares,  and 
ither  partnership  property  to  Gibson  and  Grafton,  as  their  own  property,  and  Goldsmid 
■Dvenanted  for  further  assurance  of  them.  On  the  other  hand,  in  consideration  of  the 
(•ansfer,  Gibson  and  Grafton  covenanted  with  Goldsmid  that  they  would  "  save  him 
jarmless  and  keep  him  indemnified  from  and  against  the  co-partnership  debts  and 
labilities." 

It  appeared,  upon  the  face  of  the  deed,  that  it  was  considered  that  the  Escheveiler 
jtiares  passed  by  the  delivery  of  the  certificates  ;  but  it  afterwards  appeared  that  the 
[lere  assignment  or  delivery  was  not  sufficient  to  effect  a  complete  transfer  of  them, 
ind  that  it  was  necessary  that  Goldsmid  should  either  transfer  them  personally  at 
j'aris,  or  sign  some  authority  for  that  purpose.  Goldsmid  having  refused  to  do  so, 
iribson  (who  had  become  entitled  to  Grafton's  interest)  instituted  this  suit  against 
jioldsmid,  to  compel  him  to  do  all  necessary  acts  to  complete  the  transfer, 
j  [585]  The  Defendant,  in  his  answer,  stated,  that  in  July  1852,  he  had  been 
lompellcd  to  pay  £220,  in  satisfaction  of  the  Lcewarden  coupons,  for  which 
|he  partnership  was  liable,  and  that  repeated  and  urgent  applications  had  lieen 
Ircvionsly  made  to  the  Plaintiff  to  make  good  the  amount  of  coupons,  but  that  the 
i'laintiti'  had   ])aid    no   attention    thereto.      The    Defomlant  claimed    a   lien  on    the 

Escheveiler  shares,  for  the  money  paid  in  respect  of  the  Lcewarden  coupons,  and 

hich  lieu  he  had  also  sought  to  make  available,  by  lodging  an  "opposition"  on  the 

hares  in  Paris. 
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Mr.  Follett  aiul  Mr.  T.  H.  Terrell,  for  the  Plaintiff,  contended  that  there  was  no 
lion  on  the  shares  for  the  performance  of  the  Plaintiffs  covenant.  They  cited  Clarke 
V.  L'oi/h'  (3  Sim.  499). 

Mr.  li.  Palmer  and  Mr.  Waley,  for  the  Defendant,  argued  that  a  PlaintitV  wa.s  not 
entitled  to  the  assistance  of  a  Court  of  Kijuity,  without  himself  doing  equity,  and  that 
Gibson  could  not  enforce  a  deed  while  the  stipulation  to  he  performed  on  his  part 
remained  violated.     (See  1  Story,  Ivj.  Jur.  s.  59,  p.  53.] 

Mr.  P^oUett,  in  reply. 

The  M.isTEK  of  the  Koll.s  [Sir  John  Komilly].  This  is  a  suit  to  obtain  the 
fruits  of  a  contract  entered  into  for  the  dissolution  of  a  partnership.  The  only  terms 
which  it  is  necessary  to  refer  to  are  the  one  by  which  the  Defendant  was  to  transfer 
the  Escheveiler  shares  to  the  Plaintitt',  and  the  other  by  which  the  Plaintiff  contracted 
to  keep  the  Defendant  indemnified  against  all  the  parlner.ship  debts  and  liabilities  of 
the  respective  firms,  up  to  the  time  specified.  The  Plaintiff  alleges  that  the  Defendant 
has  not  performed  his  part  by  conveying  these  Escheveiler  shares,  and  the  Defendant, 
[586]  not  disputing  that,  on  the  other  hand,  says  to  the  Plaintiff,  "  Vou  have  not 
performed  your  part  of  the  contract,  you  have  not  indemnified  me  against  the  debts 
of  the  partnership  concern,  and  I  have  lieen  compelled  to  pay  certain  coupons,  to  the 
amount  of  £220,  which  were  debts  of  the  concern." 

The  Plaintiff  replies,  "  I  am  entitled  to  have  those  shares  delivered  over  to  me, 
and  you  may  bring  your  action  upon  the  covenant  for  any  money  you  may  have 
paid,"  and  he  relies  on  those  cases  which  are  very  familiar,  that  where  a  party 
contracts  to  convey  an  estate,  and  that  the  purchase-money  shall  be  secured  by  the 
purchaser's  bond  or  covenant,  the  Court  will  order  the  estate  to  be  conveyed,  and  the 
bond  or  covenant  to  be  executed,  that  being  the  particular  mode  of  payment  which 
the  vendor  has  contracted  for.  That  class  of  authorities,  however,  does  not  appear 
to  me  to  apply  to  the  present  case.  This  is  a  case,  in  fact,  to  have  the  benefit  of  a 
contract  on  both  siiies,  and  the  Plaintiff  caTinot  come  here  to  require  the  fruits  of 
the  contract  which  has  been  partially  carried  into  effect,  unless  he  is  prepared  to  give 
to  the  Defendant  the  fruits  of  the  contract  on  the  other  side.  It  is  not,  as  it  appears 
to  me,  a  case  of  lien  on  the  property,  but  one  in  which  the  contract  remaining 
partially  unperformed,  and  the  question  is,  whether  it  is  not  to  be  performed  on  both 
sides. 

I  entertain  no  doubt  that  the  Plaintiff"  cannot  come  here  to  have  the  full 
performance  of  the  contract,  and  the  fruits  of  it,  unless  he  is  prepared  to  perform  it 
on  his  part. 

That  brings  me  to  the  question,  whether  the  obligation  to  pay  these  coupons  was 
in  fact  a  liability  of  the  partnership  firms,  incurred  previously  to  the  month  of 
September  1850.  If  it  be,  then  I  entertain  no  doubt  [587]  that  the  Defendant, 
having  paid  them,  is  entitled  to  have  the  amount  repaid  by  the  Plaintiff,  and  that 
the  Plaintiff  cannot  obtain  the  equitable  relief  he  seeks,  unless  he  pays  that  which 
the  Defendant  is  entitled  to.  The  questions,  whether  they  are  liabilities  of  the  firm, 
and  whether  the  Defendant  has,  in  fact,  been  compelled  to  pay  them,  depends  on  the 
evidence  which  I  am  about  to  refer  to.  [His  Honor  referred  to  the  evidence,  and 
stated  his  conclusion  as  follows.]  I  am  of  opinion  that  the  Leewarden  coupons 
passed  by  delivery,  and  that  the  firms  were  liable  and  bound  to  pay  the  holders  of 
them  ;  and  the  Defendant  having  produced  and  proved  that  he  has  paid  them,  I  am 
also  of  opinion  that  they  were  part  of  the  obligations  of  the  firm,  which  he  has  been 
compelled  to  discharge,  and  that  the  Plaintiff  cannot  require  the  Defendant  to 
complete  the  transfer  of  the  Escheveiler  shares,  without  first  paying  him  that  which 
he  has  paid  in  respect  of  the  Leewarden  coupons. 

The  short  result  is  that  it  appears  to  me  that  this  is  not  a  case  to  determine 
what  conveyance  is  to  be  made  of  the  property,  but  it  is  to  carry  into  effect  the 
remainder  of  a  contract  which  has  been  partially  performed  ;  and  the  Plaintiff  being 
liable  to  do  something  on  his  part,  and  the  Defendant  being  equally  liable  to  perform 
something  on  his  part  also,  there  must  be  a  decree  for  the  performance  of  both 
parts  of  it,  and  the  Plaintiff  can  only  get  the  conveyance  of  the  Escheveiler  shares 
upon  repayment  to  the  Defendant  of  what  he  has  paid  in  respect  of  the  Leewarden 
coupons.     There   are   no  other  liabilities   of  the  firm    which  he    alleges  to   be  out- 
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standing  against  him  and  which  he  has  paid.  Upon  payment,  therefore,  of  that 
amount,  the  Escheveiler  shares  must  be  transferred  over  to  the  Plaintiff. 

Note. — Keversed  on  the  18th  November  1854,  by  the  Lords  Justices,  who 
jconsidered  the  obligations  independent  of  each  other.     [5  De  G.  M.  &  G.  757.] 

[588]     SiRDEFiELD  v.  Thacker.     March  27,  28,  May  1,  1854. 

Where  money  is  ordered  to  be  paid  to  one  on  his  undertaking  to  satisfy  another, 
the  Court  will  enforce  the  undertaking. 

.\  sum  was  ordered  to  be  paid  to  A.  B.  for  past  maintenance  of  an  infant,  on  his 
undertaking  to  pay  the  infant's  schoolmaster's  bill.  A.  B.,  having  shewn  a  disposi- 
tion not  so  to  apply  the  money,  the  Court  stayed  the  payment,  and  ultimately,  on 
the  application  of  the  schoolmaster,  ordered  payment  to  him  out  of  the  fund. 

The  infant  Plaintiff  had  been  placed  at  school  at  Dr.  Allen's,  by  the  Defendant 
Maxfield,  and  between  Michaelmas  1850  and  Midsummer  1853  school  bills  had  been 
iincurred  amounting  to  £148,  which  still  remained  unpaid.  By  his  report,  made  in 
:March  1853,  the  Master  found  that  the  infant  had  been  maintained  and  educated  by 
lithe  Defendant  Maxfield  since  1847,  and  that  £450  ought  to  be  allowed  him  for  past 
maintenance.    The  school  bills  had  been  taken  into  account  in  calculating  this  amount. 

An  order  was  made  on  the  7th  of  May  1853,  and  thereby,  the  Defendant 
Maxfield,  undertaking  to  pay  what,  if  anything,  was  due  to  Dr.  Allen,  it  was 
'Ordered  that  the  sum  of  £.5l0  should  be  paid  to  Maxfield,  in  discharge  of  all 
claims  for  the  maintenance  of  the  infant  down  to  the  5th  of  July  1853. 

Maxfield  had,  in  March  1853,  assigned  to  Pawson  the  monies  found  due  to  him  by 
[the  Master's  report,  to  secure  a  sum  of  £300,  and  Pawson  had,  in  the  first  instance, 
lobtained  a  stop-order,  and  subsequently  an  order  of  the  12th  of  January  1854,  for 
Ipayment  to  him,  Pawson,  notwithstanding  the  previous  order,  of  the  £510,  formerly 
ordered  to  be  paid  to  Maxfield. 

Dr.  Allen  having  been  unable  to  obtain  payment  of  his  account,  and  the  circum- 
stances of  Maxfield  being  doubtful,  he  presented  this  petition,  praying  payment  of 
[his  claim  of  £148  out  of  the  £510. 

[589]  Mr.  Giffard,  in  support  of  the  petition,  argued  that  the  undertaking  of 
'Maxfield  to  pay  Dr.  Allen  gave  him  a  lien  on  the  fund. 

Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  contra,  argued  that  there  was  no  lien,  and 
hat  the  Petitioner,  having  a  mere  personal  demand  against  Maxfield,  who  had 
incurred  the  debt,  had  no  locus  atandi  in  the  suit. 

'  The  M.vstek  of  the  Kolls  [Sir  John  Romilly].  Though  an  order  to  pay  a 
sum  out  of  Court  to  a  party  on  his  undertaking  to  pay  certain  sums  to  other  persons, 
lljves  no  lien  on  the  fund  to  such  other  persons,  yet  being  a  conditional  order,  this 
jCourt  will,  if  necessary,  enforce  it,  and  will  take  care  that  the  fund  shall  be  properly 
;ipplie(l  before  it  finally  pai-ts  with  it. 

This  order  was  made  in  May  1854;  no  money  has  yet  lieen  paid  to  Dr.  Allen, 
lind  the  presumption  is  that,  except  out  of  this  fund,  he  will  not  be  paid  at  all.  The 
iinfant  has  contracted  a  debt  to  Dr.  Allen  for  his  support,  for  which  his  property  is 
;liable,  and  the  Court  will  take  care  not  to  part  with  this  fund  without  seeing  that 
\V)t.  Allen  is  paid  ;  not  on  the  ground  that  he  has  any  lien  on  it,  but  on  the  under- 
jtaking  of  Mr.  Maxfield  to  pay  him.  Nearly  a  year  has  elapsed  without  payment, 
;and  I  will  not  allow  the  fund  to  be  paid  to  Mr.  Pawson,  without  seeing  the  debt  of 
iDr.  Allen  provided  for,  according  to  the  undertaking  to  pay  him,  which  was  the 
icondition  on  which  the  Court  directed  payment  to  Maxfield.  The  amount  due  to 
Dr.  Allen  must,  therefore,  be  ascertained,  and  the  payment  out  of  Court  must  be 
stayed  in  the  meanwhile. 

I  concur  in  the  remark  that  there  is  no  lien  on  the  [590]  fund,  but  this  Court  will 
jee  that  the  party  does  that  which  he  undertook  to  do,  when  he  obtained  the  order. 

May  1.  Payment  to  Dr.  Allen  was  ordered,  of  the  amount  ascertained  to  be  due, 
ind  Pawson  was  directed  to  pay  his  costs. 
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[590]    Stevenson  v.  Gullan.    Ma^  5,  1854. 

A  testatrix  bequeathed  stock  to  T.  P.  and  J.  S.  for  their  lives,  and  from  and  after 
their  decease,  to  the  "  surviving  children  "  of  the  said  T.  P.  and  J.  S.,  share  and 
share  alike.  Held,  that  the  children  living  at  the  death  of  the  survivor  of  T.  P. 
and  J.  S.  were  alone  entitled,  and  that  they  took  per  capita  and  not  per  stirpes. 

The  testatrix  bequeathed  to  her  brother,  Timothy  Ewens,  the  interest  of  £1000 
in  the  £5  per  cent.  Bank  stock,  for  the  term  of  his  natural  life,  and  after  his  decease 
to  his  widow,  Mary  Ewens,  £30  per  annum,  during  the  term  of  her  natural  life,  and 
after  the  decease  of  Timothy  I'lwens  and  Mary,  his  wife,  then  she  gave  the  interest  of 
the  £1000  to  her  nephew,  Thomas  Pullinger,  and  her  niece,  Jane  Stevenson,  during 
the  term  of  their  natural  lives,  and  from  and  after  their  decease,  to  the  ■•'uiriring 
children  of  the  said  Jane  Stevensoti  and  Thomas  Pullinger,  the  principal  sum  of  the 
said  £1000,  share  and  share  alike. 

Jane  Stevenson,  the  survivor  of  the  several  tenants  for  life,  died  on  the  10th  of 
November  18.53,  leaving  the  Plaintiff,  Jane  E.  C.  Stevenson,  her  only  child,  her 
surviving. 

Thomas  Pullinger  had  seven  children  living  at  the  death  of  the  testatrix,  of  whom 
six  oidy  were  living  at  his  own  death,  and  four  only  of  them  were  living  at  the  death 
of  Jane  Stevenson. 

[591]  Upon  a  special  case  for  the  opinion  of  the  Court  as  to  the  rights  of  the 
parties,  the  questions  were,  first,  whether  the  £1000  £5  per  cent.  Bank  stock  were 
distributable  among  such  of  the  children  as  became  entitled  thereto,  per  atirpea  or 
per  capita;  secondly,  whether  the  child  of  Thomas  Pullinger,  who  died  in  his  life- 
time, was  entitled  to  any  share ;  and  thirdly,  whether  the  two  children  of  Thomas 
Pullinger,  who  died  afterwards  and  before  the  death  of  Jane  Stevenson,  were  entitled 
to  any  share. 

Mr.  R.  Palmer  and  Mr.  T.  H.  Terrell,  for  the  Plaintiff,  contended  that  the  gift  of 
the  capital  given  was  a  gift  per  stirpes,  as  between  the  children  of  Jane  Stevenson  and 
Thomas  Pullinger,  and  that  the  time  to  which  the  survivorship  amongst  them  was  to 
be  referred  was  the  period  of  distribution,  that  is,  the  death  of  Jane  Stevenson,  the 
last  tenant  for  life.     He  referred  to  Edwards  v.  Edwards  (15  Beav.  357). 

Mr.  A.  H.  Welch,  for  Thomas  Gullan,  the  trustee. 

Mr.  T.  S.  Clarke,  for  three  of  the  surviving  children  of  Thomas  Pullinger,  who 
survived  Jane  Stevenson,  contended  that  the  children  of  the  tenants  for  life  too\i  per 
capita,  and  not  j)er  stirpes.  [The  Master  of  the  Eolls.  You  need  not  trouble 
yourself  as  to  that.]  The  period  of  vesting  is  referable  to  the  death  of  the  surviving 
tenant  for  life ;  Neathway  v.  Heed  (3  I)e  G.  Macn.  &  G.  18). 

Mr.  Goodeve,  for  the  assignee  of  the  fourth  surviving  child  of  Thomas  Pullinger, 
contended  that  "survivorship"  must  be  referred  to  the  period  of  distrilnition. 

Mr.  Beales,  for  one  of  the  children  of  Thomas  Pul-[592]-linger,  who  predeceased 
him,  contended  that  "  survivorship  "  referred  to  the  death  of  the  testatrix.  He  cited 
Doe  d.  Long  v.  Prigg  (8  Barn.  &  Cress.  231);  Bouverie  v.  Botiverie  (2  Phill.  349); 
Taylor  v.  Beverley  (1  Coll.  108). 

Mr.  Haig,  for  the  two  children  of  Thomas  Pullinger,  who  survived  him,  but  died 
in  the  lifetime  of  Jane  Stevenson,  contended  that  the  first  presumption  was  that 
"survivorship"  referred  to  the  death  of  the  testator,  and  that  when  it  was  .sought  to 
refer  it  to  any  other  period,  a  clear  intention  to  that  effect  must  be  found  on  the  face 
of  the  will.  That  one  of  the  first  principles  on  which  the  Court  acted  was,  to  vest 
estates  and  interests  as  early  as  possible  ;  and,  therefore,  that  the  gifts  were  to  be 
taken  as  vested  until  it  had  been  satisfactorily  shewn  that  the  testator  intended  them 
to  be  contingent.  He  cited  Slmiler  v.  Groves  (6  Hare,  162)  ;  Wordsworth  v.  Wood 
(2  Beav.  25  ;  4  Myl.  &  Cr.  641  ;  1  H.  L.  Cas.  129). 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  The  survivorship  must  be 
referred  to  the  death  of  the  last  of  the  tenants  for  life,  which  is  the  period  of  distri- 
bution. Where  the  income  of  a  fund  is  given  to  tenants  for  life,  and  there  is  a  gift 
over  after  their  deaths  to  children  or  a  class  of  persons  surviving,  it  is  a  gift  to  those 
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only  who  are  then  surviving.  The  case  of  Neathway  v.  Reed  (3  De  (t.  Macn.  &  G.  18) 
is  not  distinguishable  from  this  case  ;  and  I  think  the  meaning  is,  that  on  the  death 
of  the  last  survivor  of  these  persons,  the  property  is  to  be  divided  among  the  sur- 
viving children  of  the  two  tenants  for  life;  that  is,  the  then  sur\'iving  children. 
jThose  only  who  survived  Jane  Stevenson  take,  and  they  take^er  capita. 

[593]     OxENHAM  V.  Ellis.     March  2-t,  May  11,  1854. 

Where  a  mortgagee  receives  rents  after  the  account  has  been  taken,  he  must  account, 

on  affidavit,  for  the  amount. 
■After  the  amount  due  to  a  mortgagee  had  been  ascertained  and  paid,  the  mortgagee 
•     was  held  entitled  to  some  allowance  for  crops,  manure,  &c.,  for  which  he  remained 

liable  to  pay  to  an  outgoing  tenant  of  the  mortgaged  property. 

On  the  13th  of  December  1852  the  usual  redemption  decree  was  made  against 
Mr.  Ellis,  as  a  mortgagee  in  possession. 

On  the  30th  of  July  1853  the  Chief  Clerk  certified  that  £1612  would  be  due  to 
he  Plaintiff  on  the  30th  of  January  1854,  the  time  appointed  for  payment.  The 
LTiiount  was  accordingly  paid  by  the  Plaintiff  to  the  Defendant  on  that  day,  but  no 
ccDnveyance  had  yet  been  executed. 

In  the  meanwhile,  the  following  transactions  had  taken  place  : — The  Defendant, 

,vhen  in  possession,  had  let  the  mortgaged    farm  to  a  tenant,  from  year  to  year, 

■jnder  an  agreement  that  the  tenant,  on  quitting,  should  be  entitled  to  compensation 

Ml-  plough-labour,  and  for  his  crops  and  manure  in  the  ground  and  on  the  farm,  "the 

iiiiduiit  thereof  to  be  settled  by  arbitration  in  the  usual  manner."     At  Michaelmas 

^'^'^  the  Defendant  had  given  the  tenant  notice  to  quit  at  Lady  Day   1854,  and 

II  February  1854  the  arbitrators  (compulsorily  appointed  under  the  agreement)  had 

liwarded  the  tenant  £113,  which  sum  the  Defendant,  under  the  agreement,  was  now 

iable  to  pay.     On  the  other  hand,  the  Defendant  had,  in  June  1854,  received  £30  for 

I  ilf  a  year's  lent,  which  had  not  been  brought  into  the  account. 

Lender  these  circumstances  the  Defendant  presented  a  petition,  praying  that  he 
inight  be  at  liberty  to  retain  the  £30,  in  part  discharge  of  the  £113,  payable  by  him 
1 594]  to  the  outgoing  tenant ;  and  that,  notwithstanding  the  decree,  and  the  payment 
[if  the  £1612,  the  Petitioner  might  be  at  liberty  to  abstain  from  reconveying  the 
Inortgaged  property,  until  the  Plaintiff  had  paid  the  balance  of  the  £113  and  the 
I'osts  of  arbitration. 

Mr.  K.  Palmer,  in  support  of  the  petition,  argued  that  the  Petitioner,  being  liable 

II  pay  the  £113  under  an  agreement  with  the  tenant,  in  accordance  with  the  custom 
if  the  country,  ought  to  have  it  allowed.  That  it  would  be  preposterous  to  make 
lie  Defendant  pay  for  the  crops  in  the  ground,  and  then  allow  the  mortgagor  to  have 
lie  lieiiefit  of  them,  either  himself,  or  by  an  allowance  from  the  incoming  tenant. 

Mr.  Follott  and  Mr.  Kinglake,  cimtrh.  The  Plaintiff  is  not  bound  by  the  agree- 
lont  between  the  mortgagee  and  the  tenant ;  the  mortgagee  had  no  right  to  make  a 
case  or  to  enter  into  any  such  an  agreement.  Secondly,  he  had  no  right,  after  the 
ilecree,  to  interfere  with  the  existing  tenancy,  and  give  a  notice  to  quit  at  the  end  of 
|en  months.  Thirdly,  the  Plaintiff"  is  in  no  way  bound  by  the  result  of  the  arbitra- 
tion, to  which  he  has  never  submitted.  And,  lastly,  there  is  no  jurisdiction  to  alter 
|he  decree  to  the  extent  now  asked. 

i  The  Master  ok  the  Polls  said  he  had  no  doubt  that  he  had  jurisdiction  to 
lirect  an  account  to  be  taken,  and  to  direct  the  Plaintiff  to  pay  it.  But  the  case 
Itood  over  for  arrangement. 

I     Maij  1 1 .     The  case  was  argued  again. 

Mr.  li.  Palmer,  for  the  petition. 
,      Mr.  Follett  and  Mr.  Kinglake,  contrh. 

[595]  The  Master  of  the  Rolls  [Sir  John  Eomilly].  It  is  quite  of  course  where 
mortgagee  receives  rents  after  the  account  has  been  taken,  to  make  him  account  on 
ffidavit  for  the  amount,  up  to  the  time  when  the  matter  is  finally  settled  ;  I  have 

K.  v.— 8* 
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known  this  constantly  done.  lu  this  case,  assuming  neither  the  agreement  nor  the 
arbitration  to  be  binding  on  the  Plaintiff,  and  that  the  occupation  of  the  tenant  is 
that  of  the  mortgagee,  some  allowance  must  still  be  made  for  the  crops  in  the  ground 
either  to  the  tenant  or  the  mortgagee  if  he  pays  the  tenant. 

The  Plaintiff  cannot  complain  of  the  notice  to  quit  if  he  repudiates  the  tenancy. 
I  will  look  at  tlie  attidavits  as  to  the  custom  of  the  country,  and,  if  necessary,  I  will 
direct  an  iiKjuiry  what  is  fit  and  proper  under  the  circumstances  in  the  petition 
mentioned  to  bo  allowed  the  Petitioner,  as  mortgagee,  in  respect  of  the  benetit  to  be 
derived  by  the  mortgagor  from  the  matters  comprised  in  the  claim  made  by  the 
mortgagee,  as  in  the  petition  mentioned.  I  intend  to  have  regard  to  the  custom  of 
the  country. 

See  Barron  v.  Lancefield,  17  Beav.  208. 

[596]     Re  Slopek.     Mai/  27,  1854. 

On  a  petition  to  appoint  new  trustees,  under  the  Trustee  Act,  all  the  cedim  que  trust 
and  the  old  trustees  were  required  to  appear. 

A  petition  was  presented,  under  the  Trustee  Act  (13  &  14  Vict.  c.  60),  to  appoint 
new  trustees  in  the  place  of  two  who  were  advanced  in  age  and  desirous  of  retiring. 

Mr.  Beavan,  for  some  of  the  cestuis  que  trust,  in  support  of  the  petition. 

The  M.i.STER  of  the  Rolls  [Sir  John  Komilly]  required  that  both  the  old  trustees 
and  all  the  a'stuis  que  trust  should  appear,  and  he  directed  the  petition  to  stand  over 
for  that  purpose. 

[596]    The  Attorney-General  v.  The  Earl  of  Chesterfield.    May  31,  1854, 
[S.  C.  18  Jur.  686;  2  W.  R.  499.] 

An  agent  is  liable  to  account  only  to  his  principal,  and  the  case  of  a  charity  forms  no 

exception  to  the  rule. 
The  trustee  of  a  charity  managed  its  afl'airs  by  an  agent  who  received  the  income, 

and  had  the  title  deeds  in  his  possession.     The  agent  was  made  a  part}'  to  an 

information  for  an  account  and  a  scheme.     Held,  on  demurrer,  that  he  was  not  a 

proper  party. 

The  information  stated  that  the  property  of  a  charity  called  "  Dormer's  Hospital," 
consisted  (among  other  things)  of  certain  closes  of  land  at  Linslade,  Bucks,  a  payment 
of  £13  a  year  from  time  immemorial  by  the  Earl  of  Chesterfield  and  his  ancestors, 
alleged  to  be  charged  upon  their  estates,  and  the  sum  of  £193,  15s.  received  by  the 
Defendant,  the  Earl  of  Chesterfield,  and  his  late  agent,  William  Eaton  Mousley, 
deceased,  from  a  railway  company,  as  the  [597]  price  of  charity  land  purchased  by 
them,  and  the  sum  of  £450  paid  into  the  Bank  of  England  by  the  same  company  for 
other  charity  land  taken  by  them.  That  "  for  upwards  of  twenty  years  past,  the 
Defendant,  the  Earl  of  Chesterfield,  by  his  late  agent,  the  said  William  Eaton  Mousley, 
deceased,  had  acted  as  sole  trustee  of  the  said  charity,  and  received  and  distributed 
the  rents  and  profits  thereof,  and  appointed  the  almspeople,  who  have  occupied  the 
almshouses,  and  let  the  property  belonging  to  the  said  charity,  and  no  one  but  the 
said  Earl  of  Chesterfield  and  the  said  William  Eaton  Mousley  ever  interfered  in  the 
management  of  the  said  charity.  That  William  Eaton  Mousley  died  in  January 
1853,  having  appointed  his  sons,  the  Defendants  William  Eaton  Mousley  and  J.  H. 
Mousley,  his  executors,  and  that  they,  as  his  personal  representatives,  had  taken 
possession  of  all  the  deeds,  muniments,  accounts  and  documents  relating  to  the 
charity  which  were  in  the  possession  of  their  father  at  his  decease.  That  the  said 
William  Eaton  Mousley  (deceased),  in  fact,  for  upwards  of  twenty  years  before  his 
decease,  actually  received  the  income  and  managed  the  charity  with  the  sanction  and 
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as  the  (Kjeiit  of  the  Defendant,  the  Earl  of  Chesterfield,  and  at  the  time  of  the  decease 
of  the  said  William  Eaton  Mousley  there  was  a  large  balance  in  his  hands  belonging 
to  the  charity.  That  the  £193,  15s.  was  paid  by  a  cheque  through  London  bankers 
to  the  account  of  the  P^arl  of  Chesterfield  and  William  Eaton  Mousley  (deceased),  and 
the  amount  was  received  by  them,  but  not  invested  or  applied  for  the  benefit  of  the 
(■harity ;  and  that  the  Earl  of  Chesterfield  and  William  Eaton  Mousley,  deceased, 
iisuaiiy  employed  a  sub-agent,  and  in  particular  one  William  Hart,  who,  on  the  11th 
<jf  November  1834,  paid  into  a  country  bank  the  sum  of  £250,  19s.  to  the  account 
of  William  Eaton  Mousley,  deceased,  and  J.  L.  Hassall,  which  was  after-[598]-wards 
drawn  out  by  William  Eaton  Mousley,  deceased,  but  not  applied  for  the  benefit  of 
the  charity." 

The  information  pra3'ed  an  account  and  payment  by  the  Earl  of  Chesterfield,  and 
out  of  the  estate  of  William  Eaton  Mousley,  deceased,  of  what  they  had  received,  and 
the  appointment  of  new  trustees  and  the  settlement  of  a  scheme. 

To  this  the  Defendants,  the  representatives  of  William  Eaton  Mousley,  put  in  a 
demurrer,  which  now  came  on  to  be  argued. 

Mr.  K.  f'almer  and  Mr.  Karslake,  in  support  of  the  demurrer.  The  information 
alleges  that  Lord  Chesterfield  and  Mousley,  his  agent,  received  the  money ;  that  is, 
-Mousley  received  it  for  his  principal,  and  it  is  not  stated  that  any  balance  is  due  from 
-Mousley  to  Lord  Chesterfield.  It  is  merely  alleged  that  Lord  Chesterfield  managed 
the  charity  by  his  agent,  and  that,  in  fact,  he  became  a  trustee.  There  is  no  allegation 
ivhatever  that  Mousley  received  the  money  in  the  character  of  a  trustee,  but  merely 
That  he  acted  as  an  agent.  As  a  mere  agent,  therefore,  he  would  not  be  a  proper 
party  to  the  suit,  and  a  fortiori  his  representatives  are  improperly  made  Defendants  ; 
Fniwidi  V.  liei'd  (I  Mer.  123);  Bulkdei/  v.  Ihinhar  (1  Anstr.  37) ;  -Bw/m  v.  Stuart  (1 
•^ch.  &  Lef.  227);  Marshall  v.  tSladden  (7  Hare,  44:1);  Le  Tcxier  v.  The  Margravine  of 
insparh  (15  Ves.  159  ;  5  Ves.  322);  Keanc  v.  Bobarts  (4  Mad.  332);  Daiis  v.  Spurling 
(1  Kuss.  vV;  Myl.  64);  Dore  v.  Everard  (1  Russ.  &  Myl.  231;  Taml.  376);  Fyler  v. 
Filler  {S  Beav."550);  Attwood  v.  Small  (6  CI.  &  F.  352);  Ling  v.  Colman  (10  Beav. 
!70) ;  M^Xamara  v.  JFilliams  (6  Ves.  143). 

[599]  Mr.  T.  H.  Terrell,  for  the  Attorney-General.  The  general  principle,  no 
iloubt,  is  that  an  agent  is  liable  to  account  to  his  principal  only  ;  but  the  case  of  a 
c'harity  is  an  exception,  and  is  governed  by  a  difl!"erent  principle ;  for  wherever  the 
funds  of  a  charity  are  found  in  the  hands  of  anyone,  whether  he  be  an  agent  or 
principal,  he  becomes  a  trustee,  he  is  amenable  to  the  jurisdiction  of  this  Court,  and 
Tiuiy  properly  be  made  a  party  to  an  information,  especially  when  it  is  filed  by  the 
-Utorney-Ceneral  e.r  officio.  Even  in  ordinary  cases,  a  party  may  have  a  right  to  bring 
an  agent  or  a  receiver  before  the  Court  if  it  be  necessary.  Every  one  holding  charity 
|iroperty  makes  himself  a  trustee,  and  must  be  a  party,  though  the  real  trustee  be  a 
[larty. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  the 
I  'efendants,  the  Mousleys,  are  not  properly  made  parties  to  the  infoniiation.  The 
different  circumstances  attending  the  obtaining  possession  of  the  property  of  a  charity 
produce  distinctions  which  must  be  carefully  borne  in  mind.  If  a  stranger  has  property 
belonging  to  a  charity  in  his  possession,  and  refuses  to  deliver  it  up,  he  makes 
himself  a  r/i/a.v?  trustee,  and,  though  a  self-constituted  trustee,  he  is  a  proper  part}-  to 
a  suit  instituted  by  the  Attorney-General,  whether  I'x  offirio,  or  at  the  relation  of 
private  individuals,  to  compel  him  to  account  for  and  to  deliver  up  the  propert}'  of 
the  charity.  But  the  case  is  very  different  where,  as  here,  the  person  in  possession 
of  the  property  is  the  mere  agent  of  a  trustee,  authorized  to  receive  the  charity 
property.  In  such  a  case,  the  agent  is  liable  to  account  to  his  principal,  the  trustee, 
but  the  trustee  himself  is  the  person  who  must  be  called  on  to  account  in  this  Court. 
If  the  rule  were  otherwi.se,  very  serious  inconvenience  would  follow.  The  moment 
that  you  could  trace  the  money  of  a  charity  [600]  into  the  hands  of  any  person,  in 
whatever  character,  he  would  be  a  necessary  parly  to  a  suit.  Thus,  in  this  case,  for 
instance.  Hart,  the  sub-agent,  at  the  time  of  filing  this  information,  if  he  had  not  paid 
over  all  monies  received  by  him,  and  the  bankers,  if  the  money  paid  in  to  the  account 
of  the  Earl  of  Chesterfield  and  Mousley  had  not  been  drawn  out,  must  or  might,  as 
having  money  of  the  charity  actually  in  their  hands,  have  been  made  Defendants  to 
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this  suit.  So  it  would  be  necessary  in  every  case  to  make  a  receiver  having  charity 
money  in  his  hands  a  party  to  a  suit.  The  cases  cited  in  support  of  the  Defendants, 
the  Mousleys'  case,  are  strictly  in  point. 

It  is  true  that  allegations  might  have  been  inserted  in  the  information  suggesting 
that  the  money  was  received  by  Mousley  in  the  character  of  a  trustee,  and  that 
therefore  he  was  a  necessary  party  to  the  suit.  But  the  information  itself  exclude* 
any  such  inference ;  for  it  states  that  the  earl  of  Chesterfield  acted  as  the  sole 
trustee  of  the  charity,  by  his  agent  Mousley,  and  therefore  any  receipts  by  him  must 
be  treated  as  having  taken  place  in  that  character. 

The  same  observation  applies  to  the  custody  of  the  deeds  and  papers.  If  it  had 
been  alleged  that  the  Defendants,  the  representatives  of  Mousley,  claimed  a  lieu  on 
the  papers  and  refused  to  deliver  them  up,  the  case  might  have  been  different ;  but  it 
is  stated  that  Mousley  held  them  as  agent,  and  therefore  the  Karl  had  power  over  the 
deeds,  though  not  in  his  possession.  He  would  have  been  enabled  to  procure  the 
delivery  of  them  at  any  time  ;  and  the  Attorney-General,  by  information  against  thft 
trustee,  might  recover  thera.     I  must  therefore  allow  the  demurrer. 

[601]    Attorney-General  v.  St.  Cross  Hospit.vl.    June  14,  18.54. 

[S.  C.  18  Beav.  475  ;  on  appeal,  8  De  G.  M.  &  G.  38;  44  E.  R.  303 ;  2f)  L.  J.  Ch. 
202;  2  Jur.  (N.  8.)  336;  4  W.  R.  310.  See  Attorney-Gennal  v.  Earl  of  Durham,. 
1882,  46  L.  T.  19.] 

After  a  receiver  of  charity  property  had  been  appointed,  W.  H.,  the  alleged  church- 
warden of  St.  F.,  insisting  that  the  chapel  within  the  hospital  was  the  parish 
church  of  St.  F.,  and  in  order,  as  he  alleged,  to  try  the  right,  forcibly  prevented 
the  chaplain  performing  divine  service  therein,  as  he  had  usually  been  accustomed. 
The  Court  restrained  W.  H.  from  interrupting  or  interfering  with  the  performance 
of  divine  worship  in  the  chapel. 

The  Hospital  of  St.  Cross  was  established  or  refounded  and  endowed  in  the 
twelfth  century,  either  in  or  adjoining  to  the  parish  of  St.  Faith,  without  the  walls 
of  "Winchester.  Another  charity,  called  "  The  Almshouse  of  Noble  Poverty,"  was 
established  within  the  precincts  of  St.  Cross,  in  1445,  and  the  two  charities  had  for 
all  practical  purposes  merged. 

An  information  was  filed  by  the  Attorney-General  in  1849  to  correct  alleged' 
abuses,  and  praying  a  scheme,  &c.,  &c.  At  the  hearing  (17  Beav.  446),  it  was  argued 
that  Lord  Guildford,  the  master  of  the  hospital,  was  not  accountable,  inasmuch  as  it 
was  an  ecclesiastical  benefice,  but  the  Court  decided  that  it  was  a  lay  foundation.  By 
the  decree  made  in  1853  a  receiver  had  been  appointed  of  the  charity  property. 

It  appeared  that,  within  the  precincts  of  the  hospital,  there  was  a  chapel  or 
church  of  St.  Cross,  at  which  divine  service  had  immemorially  been  performed  by 
the  chaplain  of  the  hospital.  The  parish  of  St.  Faith  either  comprised  or  at  least 
adjoined  the  hospital,  and  the  tithes  belonged  to  the  hospital,  and  the  parish  church 
of  St.  Faith  having  been  pulled  down  sometime  in  the  sixteenth  century,  and  no- 
parish  church  having  been  rebuilt,  the  inhabitants  of  the  parish  had  been  accustomed 
to  use  the  church  or  chapel  of  the  hospital,  and  to  attend  divine  service  there,  and 
the  rites  of  marriage  and  burial  had  been  there  performed. 

[602]  The  Rev.  W.  Holloway,  an  inhabitant  of  St.  Faith,  had  been  very  active  in 
bringing  about  a  reformation  in  the  management  of  St.  Cross  Hospital,  and  in 
taking  measures  to  correct  the  existing  abuses,  and  no  churchwarden  having,  for 
years,  been  appointed  of  the  parish  of  St.  Faith,  he,  in  1851,  obtained  a  marulamus,. 
directing  the  parishioners  to  elect  a  churchwarden.  They  accordingly  elected  Mr. 
Holloway  churchwarden  for  the  year  1853,  but  no  re-election  had  since  taken  place. 

After  the  receiver  had  been  appointed,  Mr.  Holloway,  professing  to  act  as  church- 
warden of  St.  Faith,  insisted  that  the  church  or  chapel  of  St.  Cross  was  the  parish 
church  of  St.  Faith.  On  the  25th  of  April  1854  he  wrote  to  the  steward  of  the 
hospital,  stating  that  he  had  been  advised  that  the  mastership  was  an  ecclesiastical 
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benefice,  and  that  the  church  of  the  hospital  was  the  parish  church  of  St.  Faith  ; 
and  he  stated,  "  his  intention,  in  consequence  of  that  opinion,  to  do  some  act  in  the 
•church  on  Sunday  week,  to  raise  the  question,  and  have  the  matter  judicially 
•determined  in  a  Court  of  law,  as  the  Court  of  Chancery  could  not  decide  it  for  want 
of  jurisdiction."  Accordingly,  on  the  7th  of  May,  Mr.  Holloway  attended,  and  as  the 
Rev.  Mr.  Crokat  (the  deputy  of  the  chaplain,  appointed  by  the  master)  came  into  the 
church  to  perform  divine  service,  Mr.  Holloway  requested  him  to  produce  his  licence 
from  the  bishop,  to  act  as  curate.  He  replied  he  had  no  such  licence,  but  a  mere 
authority  from  the  bishop  to  act  in  the  chaplain's  absence.  Mr.  Holloway  then  went 
into  the  reading-desk  and  read  a  paper,  stating,  that  as  churchwarden,  and  for  the 
purpose  of  trying  the  right,  he  called  for  the  production  of  the  bishop's  licence,  for 
as  churchwarden  he  would  not  [603]  obey  any  other.  He  prevented  the  clergyman 
performing  the  duty,  and  performed  it  himself,  it  being  (as  he  said)  his  duty,  as 
ihurchwarden,  to  see  it  done.  The  next  day  he  gave  notice  to  Mr.  Crokat  that  he 
would  not  permit  anyone  to  do  duty,  unless  the  licence  of  the  bishop  was  produced. 
In  the  like  manner,  on  the  following  Sundays,  Mr.  Holloway  prevented  Mr.  Crokat 
performing  divine  service,  and  did  it  himself,  and  he  further  interdicted  the 
performance  of  any  clerical  duties  within  the  hospital. 

It  was  now  moved,  on  behalf  of  the  Attorney-General,  "  that  Mr.  Holloway 
might  be  restrained  by  injunction,  from  interrupting  or  interfering  with  the  per- 
lormance  of  divine  worship  in  the  chapel  of  St.  Cross,  and  from  performing,  or 
attempting  to  perform,  divine  service  in  the  chapel,"  &c. 

Mr.  Follett  and  Mr.  T.  H.  Terrell,  in  support  of  the  application,  argued  that  the 
property  of  the  chanty  being  in  the  possession  of  a  receiver  of  the  Court,  Mr. 
Holloway  could  not,  under  the  plea  of  deciding  an  adverse  right,  interfere  with  the 
possessions  of  the  hospital,  or  prevent  the  performance,  by  the  chaplain,  of  his  duties 
as  heretofore.  That  if  he  had  any  claim,  he  must  proceed  in  the  usual  way,  in  this 
Court,  jyro  inteirase  suo. 

The  Kev.  H.  Holloway,  dmlrh,  argued  that  this  Court  had  no  jurisdiction  over  a 
hurchwarden,  acting  in  the  discharge  of  his  duty  in  ecclesiastical  matters.  He  then 
proceeded  to  shew  from  his  affidavit,  and  by  reference  to  ancient  documents,  that  the 
mastership  of  St.  Cross  was  an  ecclesiastical  benefice,  with  cure  of  souls ;  that  in  1507 
the  church  of  St.  Faith  was  razed,  and  the  font  and  bell  removed  to  the  church  of  St. 
[604]  Cross,  and  that  the  rectory  was  annexed  to  the  mastership  and  united,  and  that 
the  church  of  St.  Cross  had  thereby  become,  and  was,  the  parish  church  of  St.  Faith 
as  well  as  of  St.  Cross.  That  such  being  the  case,  it  was  his  duty,  as  churchwarden 
of  St.  Faith,  to  see  to  the  proper  performance  of  divine  worship  at  the  parish  church, 
liy  a  person  properly  licensed  by  the  bishop.  That  his  acts  had  been  bond  Jide,  for  the 
imrpose  of  trying  the  right  at  law,  and  that  if  he  had  done  wrong,  he  had  been  guilty 
of  brawling,  for  which  he  invited  proceedings  in  the  Ecclesiastical  Court,  whereby  the 
rights  of  the  master  of  the  hospital  and  parish  would  be  decided.  He  argued  that 
he  had  merely  done  his  duty  as  churchwarden,  and  would  be  punishable  for  its 
omission,  and  that  the  Court,  therefore,  would  not,  by  the  order  asked,  prevent  his 
performing  a  duty,  for  the  non-performance  of  which  he  would  elsewhere  be  responsible 
and  subject  to  punishment.  He  observed  also  if  this  order  were  made,  the  Court  of 
Chancery  would  assume  a  jurisdiction  which  would  enable  it  to  close  all  the  churches 
in  the  kingdom. 

Mr.  Follett  was  not  heard  in  reply. 

TlfF.  M.\STEU  OF  THE  RoLLS  [Sir  John  Romilly]  (addressing  Mr.  Holloway)  .said, 
1  have  no  doubt  whatever,  that  in  everything  you  have  hitherto  done  and  are  now 
•doing,  you  have  been  actuated  solely  and  exclusively  by  the  desire  to  do  what  you 
think  right,  and  that  you  are  actuated  by  no  personal  motive  ;  but,  in  my  opinion,  so 
'  far  as  this  pioperty  is  concerned,  you  have  mistaken  the  situation  in  which  you  stand, 
and  the  duty  which  you  have  to  perform. 

It  is  the  policy  of  the  P^nglish  law  not  to  permit  a  [605]  person  to  take  the  law 
into  his  own  hands,  and  to  enforce  his  right  by  force.  In  former  times  when  a  person 
claimed  the  estate  of  his  neighbour,  he  entered  upon  it  by  force  and  cut  down  a  tree, 
or  did  some  act  of  that  description,  and  then  said  exactly  as  you  now  say,  "  I  do  this 
merely  to  establish  my  right ;  j^ou  may  now  take  proceedings  against  me,  and  I  throw 
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upon  you  the  necessity  of  establishing  your  title  to  the  property."  The  Legislature 
interfered,  and  prevented  a  person  so  acting  with  the  property  of  his  neighbour;  and 
the  Courts  of  this  country  will  now  interfere  and  prevent  a  person  from  enforcing  his 
supposed  right  by  forcible  means,  or,  in  other  words,  from  taking  the  law  into  his  own 
hands.  They  require  him  to  have  recourse  to  the  proper  tribunal,  and  when  he  has 
established  his  right,  that  tribunal  by  its  own  proper  officer  will  enforce  it,  and  put 
him  into  possession.  On  the  other  hand,  when  this  has  been  done,  he  himself  obtains 
the  benefit  of  the  same  rule,  and  is  protected,  in  like  manner,  against  all  other  persons 
who  may  set  up  a  claim  to  his  property. 

Without  expressing  any  opinion  whatever  on  the  rights  you  have  insisted  on,  1 
must  observe  that  where  this  Court  has  exercisetl  a  jurisdiction  over  the  subject- 
matter  of  a  suit,  and  has  taken  control  over  it  by  appointing  an  officer  of  its  own,  to 
preserve  the  rights  of  all  persons  interested  in  it  (and  such  is  the  effect  of  appointing 
a  receiver),  it  prevents  any  person  from  disturbing  that  po.ssession,  even  though  he 
may  have  a  clear  and  undoubted  right  to  the  property,  until,  by  lawful  and  legal 
proceedings,  in  the  regular  and  constituted  tribunals,  he  has  established  his  alleged 
right. 

You  have  adopted  this  course  :  you  insist  that  the  chapel  of  St.  Cross  is,  in  point 
of  fact,  the  parish  church  [606]  of  the  parish  of  St.  Faith.  On  that  I  express  no 
opinion ;  but  this  I  say,  that  this  Court  having,  in  the  exercise  of  its  authority, 
thought  proper  to  appoint  a  receiver,  to  preserve  the  rights  of  all  persons  in  that 
matter,  it  will  not  allow  you  (even  assuming  that  you  are  right  in  your  contention) 
to  enforce  that  right  by  forcible  means.  You  cannot  therefore  be  allowed  to  turn  out 
of  the  possession  of  the  church  the  clergyman  who  has,  for  some  time  past,  been  per- 
forming public  service  in  it.  Y'ou  cannot  be  permitted  to  go  by  force  into  the  church 
and  prevent  his  entering  the  reading-desk,  and  the  church  having,  as  you  assume, 
become  vacant,  by  your  own  act,  then  to  exercise  your  duties  as  churchwarden,  as  if 
the  church  had  been  really  empty.  You  are  not  at  liberty  to  make  the  church  empty, 
and  then  to  exercise  your  own  powers  as  a  churchwarden.  You  must  apply  to  the 
regularly  constituted  tribunals  to  enforce  any  rights  which  you  may  think  you  possess — 
either  to  the  Common  Law  or  Ecclesiastical  Courts  ;  or,  as  suggested  by  the  other 
side,  you  might  have  applied  to  this  Court  to  be  examined,  as  it  is  termed,  pro  intcresse 
suo,  with  respect  to  your  rights  in  regard  to  the  property  which  has  been  put  under 
the  control  and  protection  of  this  Court.  You  have  thought  fit  to  adopt  none  of 
those  courses,  but  have  taken  the  law  into  your  own  hands,  for  the  purpose  of  throw- 
ing on  the  other  side  (who,  up  to  the  time  you  interfered,  were  in  actual  undisturbed 
possession)  the  necessity  of  establishing  their  own  right.  This  the  Court  cannot 
allow. 

It  is  a  mistake  to  suppose,  that  if  I  giant  the  injunction,  you  are  placed  in  a 
dilemma,  and  that  you  are  liable  to  be  imprisoned,  whatever  course  you  take.  It  is 
the  duty  of  the  churchwarden  to  proceed  hy  legal  and  proper  means,  and  no  church- 
warden can  be  punished  for  not  enforcing  what  he  considers  the  rights  of  him-[607]- 
self  or  of  the  parish,  by  means  of  what  I  must  call  violence,  instead  of  referring  the 
matter  to  the  properly  constituted  tribunals. 

I  have  gone  into  greater  length  to  explain  this  to  you,  because  it  appears  to  me 
that  you  misunderstand  your  own  position  in  this  matter ;  and  actuated,  as  I  believe 
you  to  be,  by  the  best  intentions,  I  have  to  inform  you  that  the  Court  cannot  allow 
you  to  proceed  by  force  to  prevent  the  gentleman,  who  has  hitherto  performed  duty 
in  the  church  or  chapel  of  the  hospital,  from  continuing  to  perform  it.  Assuming 
(which  I  shall  do,  without  expressing  any  opinion,  but  merely  for  the  purpose  of  the 
argument)  that  all  you  have  urged  before  me,  with  respect  to  the  ecclesiastical  nature 
of  this  benefice  is  correct,  I  must  inform  you  that  I  cannot  allow  you  so  to  act,  and 
it  is,  therefore,  my  duty  to  grant  an  injunction  to  prevent  you  interfering  with  the 
performance  of  the  ecclesiastical  service  in  this  church. 

At  the  same  time,  I  shall  give  you  perfect  liberty  to  take  anj'  proceeding  in  any 
Court  you  may  think  fit,  for  the  purpose  of  establishing  that  this  is  the  church  of  the 
parish  of  St.  Cross  and  St.  Faith  ;  and  when  that  is  established,  every  facility  for 
carrying  the  right  .so  established  into  effect  shall  emanate  from  this  Court,  at  the 
instance  of  yourself,  or  any  person  who  thinks  proper  to  apply  for  it.  In  the  mean- 
time, I  am  compelled  to  grant  the  injunction  which  has  been  asked. 
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Abstract  of  Order.- — -That  Mr.  Holloway  be  restrained  from  interfering  or 
interrupting  the  performance  of  divine  worship  in  the  chapel  of  St.  Cross,  and  from 
himself  performing  or  attempting  to  perform  divine  service  in  [608]  the  said  chapel, 
and  from  in  any  manner  interfering  with  the  said  chapel  or  the  furniture  thereof, 
until  this  Court  shall  further  order.  "  But  the  said  Mr.  Holloway  is  to  be  at  liberty 
to  take  any  proceedings  in  any  Court  he  may  be  advised,  to  try  the  question  raised 
by  him,  or  to  establish  any  rights  claimed  by  him  as  churchwarden  of  the  said  parish 
of  St.  Faith." 

Note. — The  matter  has  since  been  before  the  Lords  Justices. 

[608]  In  re  The  London,  Brighton,  &c..  Railway  Company.  In  re  The  Lands 
CLAU.SES  Consolidation  Act,  1845.  In  re  The  52d  of  George  IIL,  c.  101 
(by  amendment).  And  between  The  Attorney-General  and  The  Master 
and  Wardens  of  The  Haberdashers'  Company.     March  27,  Juhi  4,  15,  1854. 

[See  In  re  Bethlem  Hospital,  1875,  L.  R.  19  Eq.  461  ;  Ilenilall  v.  Blair,  1890, 

45  Ch.  D.  159.] 

The  application  of  the  purchase-money  of  land  taken  by  a  railway  company  to  the 
redemption  of  land  tax  is  a  reinvestment  within  the  Lands  Clauses  Consolidation 
Act,  and  the  costs  of  it  are  chargeable  on  the  company  under  the  80th  section. 

The  land  being  part  of  a  charity  estate,  the  petition  must  be  sanctioned  by  the  Charity 
Commissioners'  certificate,  and  must  be  intituled  in  the  matter  of  the  stat.  of  52  Geo. 
3,  c.  101,  must  have  the  /('«<  of  the  Attorney-General,  and  be  signed  by  two  individual 
Petitioners  and  not  by  a  corjDoration  and  an  individual. 

In  1847  the  London,  Brighton  and  South  Coast  Railway  Company  purchased  of 
the  Haberdashers'  Company  a  portion  of  a  charity  estate,  situate  at  New  Cross,  which 
was  vested  in  the  latter  company  as  governors  of  a  charity,  and  they  paid  the  purchase- 
money,  £755,  into  Court,  under  the  provisions  of  the  Lands  Clauses  Consolidation 
.Vet  (8  &  9  Vict.  c.  18). 

Li  pursuance  of  an  order,  dated  the  2d  of  July  1832,  and  made  in  these  matters 
and  cause,  the  governors  of  the  charity  purchased  of  the  railway  company  a  piece 
(if  land  adjoining  the  charity  estate,  at  the  price  of  £112,  [609]  which  was  ordered 
to  be  paid  out  of  the  money  in  Court,  the  railway  company  bearing  the  expense  of 
the  investment. 

The  governors,  itc,  and  William  Henry  Wood,  now  presented  a  petition,  stating 
that  a  part  of  the  land  tax,  chargeable  on  the  charity  estate  at  New  Cross,  had  been 
redeemed,  and  that  they  were  desirous  of  applying  £223,  6s.  lid.,  part  of  the  money 
ill  Court,  under  the  provisions  of  the  69th  section  of  the  Lands  Clauses  Consolidation 
Act,  in  redeeming  that  part  of  the  land  tax  which  remained  unredeemed.  It  prayed 
permission  to  do  .so,  and  that  the  railway  company  might  pay  the  costs  of  the  petition 
and  of  the  reinvestment  of  the  £223,  6s.  lid. 

The  petition  was  not,  in  the  first  instance,  certified  by  the  Charity  Commissioners, 
under  the  provisions  of  the  16  &  17  Vict.  c.  137,  s.  17,  nor  had  it  obtained  ihe  Jhit  of 
the  Attorney-CTeneral,  nor  was  it  intituled  "In  the  matter  of  the  52  Geo.  3,  c.  101." 
(Sir  Samuel  Komilly's  Act.) 

Mr.  Shapter,  in  support  of  the  petition. 

Mr.  Wickens,  for  the  Attorney-General,  submitted  for  the  consideration  of  the 
Court,  whether  the  petition  was  regular  in  point  of  form,  having  neither  the  certificate 
of  the  Charity  Commissioners,  nor  the  fiat  of  the  Attorney-General,  and  not  being 
intituled  "  In  the  matter  of  Sir  Samuel  Komilly's  Act." 

The  Master  of  the  Rolls  was  of  opinion  that  the  petition  was  irregular,  and 
ordcreil  it  to  stand  over  to  be  amoudetl,  as  suggested. 

[610]  The  petition  being  amended,  now  came  on  to  be  heard. 

Mr.  Shajjter,  for  the  Petitioners. 

Mr.  Bovill,  for  the   railway   company.     There  are   no  grounds  upon  which  the 


'240      IN  RE  LONDON,  BRIGHTON,  AND  SOUTH  COAST  RLY.  CO.       18  BEAV.8U. 

company  can  bo  made  liable  to  pay  the  costs  of  the  petition  and  of  the  proposed 
reinvestment ;  for,  in  the  first  place,  the  application  of  the  purchase-monej'  in  the 
redemption  of  land  tax  is  not  a  reinvestment  in  land,  within  the  meaning  of  the  80th 
section  of  the  Lands  Clauses  Consolidation  Act,  which  alone  provides  for  the  payment 
of  the  costs  of  investments  and  reinvestments,  and  of  oixlers  for  that  purpose.  That 
sectioti  specifics  the  particular  cases  in  which  such  costs  are  payable  by  a  company 
taking  lands,  and  these  are  for  investments  of  purchase-money  in  Government  or  real 
securities  and  reinvestments  in  lands ;  and  by  the  inteq)retation  clause  the  term 
"lauds"  includes  messuages,  lands,  tenements  and  hereditaments,  a  definition  which 
does  not  comprise  land  tax;  Re  The  Buckinfjhanishire  llailuay  Company  (14  Jur.  1065); 
Ex  park  Hunhoicke  (1  De  G.  M.  &  G.  297) ;  lie  Isaac  (-4  Myl.  &  Cr.  11).  But,  in  the 
second  place,  this  is  not  a  proper  case  for  the  exercise,  by  the  Court,  of  its  dis- 
cretionary power,  under  the  statute,  to  give  costs  of  a  second  application  for  the 
reinvestment  of  purchase-money,  because  no  sufficient  reason  has  been  shewn  by  the 
Petitioners  why  they  did  not  embrace  the  object  of  the  present  petition  in  their 
former  application  to  the  Court,  for  reinvestment.  Separate  applications  for  rein- 
vestments, by  piecemeal,  are  improper,  where,  as  here,  the  whole  could  be  accomplished 
at  one  and  the  same  time  ;  the  present  case  [611]  bears  no  analogy  to  the  case  of  a 
second  application  for  reinvestment  in  land,  for  it  seldom  happens  that  an  eligible 
piece  of  land  could  be  found,  exactly  equal  in  value  to  the  purchase-money,  and  it 
might  be  then  alleged  that  the  first  purchase  not  exhausting  the  whole  fund,  it  was 
necessary  to  make  a  second  application  on  obtaining  a  suitable  purchase  ;  but  here  the 
land  tax  could  have  been  redeemed  at  the  time  of  the  first  purchase,  as  well  as  at  the 
present  time. 

As  to  the  costs  of  the  Attorney-General,  at  all  events,  the  company  ought  not  to 
bear  them,  for  the  certificate  of  the  Charity  Commissioners  having  been  obtained,  on 
the  petition  being  directed  to  stand  over  for  that  purpose,  the  attendance  of  the 
Attorney-General  became  unnecessary,  and  consequently  the  additional  costs  of  that 
attendance  ought  not  to  be  charged  on  the  company. 

Mr.  Wickens,  for  the  Attorney-General,  drew  the  attention  of  the  Court  to  the 
fact  that  the  petition  presented  under  Sir  Samuel  Romilly's  Act  was  stated  to  be 
the  petition  of  the  Haberdashers'  Company,  and  of  William  Henry  Wood,  by  whom 
it  was  signed,  and  the  question  was,  whether  that  was  a  sufficient  compliance  with 
the  Stat.  52  Geo.  3,  c.  101,  requiring  the  petition  to  be  signed  by  '^two  or  more 
persons." 

Mr.  Shapter,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this  case 
comes  within  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  and  that  the 
application  of  the  purchase-money  to  the  re-[612]-demption  of  the  land  tax  is  a 
reinvestment  within  the  meaning  of  the  80th  section.  The  costs  of  it  are,  therefore, 
payable  by  the  railway  company.  The  two  cases  of  Be  The  Bnckinf/harnshire  Raihray 
Compani/  (14  Jur.  1065),  and  Ex  jmrle  Hanluicke  (1  De  G.  M.  &  G.  297),  which  were 
cited,  do  not  apply  ;  for,  in  the  former,  the  application  was  for  the  investment  of 
purchase-money,  in  alterations  of  almshouses,  and  it  is  therefore  clearly  distinguishable 
from  the  present  case,  and  will  not  conflict  with  ray  present  decision  ;  and  as  to  the 
latter  case,  it  appears  not  to  have  been  decided  upon  the  Lands  Clauses  Consolidation 
Act  at  all,  but  upon  the  Special  Act,  and  it  is,  therefore,  no  authority  in  the  present 
case.  There  is  more  weight  in  the  second  objection,  viz.,  that  the  Petitioners  knew 
that  the  land  tax  remained  unredeemed  at  the  time  they  applied  for  the  first  invest- 
ment, and  might  have  applied  to  redeem  it  then  as  well  as  by  a  second  application. 
I  think,  however,  that  the  Petitioners  were  not  bound,  all  at  once,  to  decide  upon  the 
mode  of  reinvestment  of  the  purchase-money,  whether  in  the  purchase  of  land  or  the 
redemption  of  land  tax  ;  but  there  must  be  some  explanation  to  shew  how  the  second 
application  can  be  justified,  having  regard  to  the  fact  that  the  land  tax  was  known  to 
exist  at  the  time  of  the  first  application,  and  was  redeemable.  But  for  that  circum- 
stance the  railway  company  would  have  to  pay  all  the  costs,  including  those  of  the 
Attorney-General's  appearance.  As  to  the  latter,  I  can  make  no  distinction  ;  they 
are  part  of  the  costs  incidental  to  the  taking  of  land  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act.     The  expenses,  in  such  cases,  are  no  doubt  heavy, 
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jiut  I  cannot  prevent  the  matter  taking  the  usual  course.     The  petition  must  be 
mended  by  [613]  naming  a  second  individual  Petitioner;    but  I  cannot  make  the 
I  ail  way  company  pay  the  expense  of  this. 

July  15.  The  Master  of  the  Rolls  having  read  an  affidavit  on  behalf  of  the 
I  etitioners,  said,  I  think  the  explanation  sufficient,  and  that  the  costs  ought  to  be 
jiaid  by  the  railway  company.  The  costs  of  any  future  application  I  will  consider  at 
>he  time. 

[613]     RowE  V.  May.     April  28,  May  2,  1854. 

^  mortgagor  contracted  to  sell  the  estate,  and  one  of  the  conditions  was,  that  the 
[  purchaser  should  pay  a  deposit  to  the  auctioneer.  The  mortgagee  afterwards 
!  concurred  in  and  adopted  the  contract.  A  loss  having  occurred  by  the  insolvency 
I  of  the  auctioneer :  Held,  that  as  between  the  purchaser  and  mortgagee,  the  latter 
stood  in  the  shoes  of  the  vendor  and  must  bear  the  loss. 

In  1850  the  Defendant  Pritchard  mortgaged  certain  hereditaments  to  the 
;)efendant  May,  for  a  term  of  500  years,  to  secure  the  sum  of  £500,  with  a  power 
f  sale. 

In  February  1853  May  put  up  the  premises  for  sale  by  public  auction,  and  one  of 

10  conditions  of  sale  was,  that  the  purchaser  should  pay  to  the  auctioneer  a  deposit  of 

-0  per  cent.     The  premises  were  not  then  sold. 

Subsequently  Pritchard  instructed  Mills,  an  auctioneer,  to  sell  the  premises  either 
V  auction  or  private  contract,  subject  to  conditions  of  sale,  which  substantially  were 
lie  same  as  the  former.  Mills,  accordingly,  on  the  10th  of  June  1853,  agreed  to  sell 
he  premises  to  the  Plaintiff  Rowe  for  £630  and  Rowe  paid  Mills  £120  by  way  of 
jeposit. 

!  Messrs.  May  &  Sweetland  (of  which  firm  the  I)e-[614]-fendant  May  was  a 
!artner)  furnished  Mr.  Elcum,  the  solicitor  of  the  Plaintift",  with  the  abstract,  and 
I'hich  was  headed  "The  Abstract  of  Title  of  Pritchard  and  his  Mortgagee."  Re- 
uisitions  thereon  were  made  and  answered ;  and  it  appearing  that  there  were 
jadgraents  to  a  large  amount  registered  against  Pritchard,  it  was  arranged,  with  the 
)3sent  of  May  &  Sweetland,  that  the  Plaintiff  should  take  the  500  years'  term  instead 
if  the  fee,  at  a  reduction  in  price  of  £15 ;  and  on  the  6th  of  August  Mr.  Elcum,  the 
I'laintiffs  solicitor,  wrote  to  Messrs.  May  &  Sweetland  naming  a  day  to  complete 
jiid  stating  the  account,  of  which  one  item  was  the  deposit  of  £120,  and  another 
(•10, 10s.,  the  expenses  of  a  journey  to  the  country,  to  inspect  deeds,  leaving  a  balance 
,f  £484,  10s.  to  be  paid.  No  olijection  was  made  to  this  account,  except  to  ask  the 
larticulars  of  the  £10,  10s.,  which  item  was  afterwards  allowed. 
'     On  the  17th  of  August  a  clerk  of   Mr.  Elcum  gave  Messrs.  May  .V;  Sweetland  a 

ritten  authority  to  receive  the  deposit  from  Mills,  and  at  the  same  time  Mr.  May 
jsecuted  the  assignment  of  the  term,  which  the  clerk,  by  his  affidavit,  declared  it  was 
lajreed  should  not  prejudice  the  Plaintiff's  position  in  any  way  ;  and  subsequently,  the 
I'laintiff  was  permitted  to  take  possession  of  the  premises. 

j  In  the  course  of  the  above  proceedings  the  conditions  of  sale  were  referred  to,  and 
•enerally  insisted  and  acted  on. 

I  May  received  £50  only  from  Mills,  and  Mills  being  insolvent,  and  there  being  no 
lope  of  recovering  the  remaining  £70,  May  refused  to  complete,  unless  the  remaining 
1 70  were  made  good  by  the  Plaintiff. 

j  [615]  The  Plaintitf  having  filed  a  claim  for  specific  performance,  the  question  was, 
I  ho  was  to  bear  the  loss  of  the  £70. 

Mr.  Selwyn  and  Mr.  Horsey,  for  the  Plaintiff. 

The  Plaintiff  is  entitled  to  a  specific  performance,  on  payment  of  the  balance  of 

le  purchase-money,  after  deducting  the  £70,  the  loss  of  which  falls  on  the  vendors, 
]ir  whom  the  auctioneer  acted  in  the  character  of  agent.     Hut  here  May,  the  raort- 

igee,  adopted  and  concurred  in  the  sale,  and  l)ecame  bound  by  all  the  conditions 

lating  to  it.     He  placed  himself  in  the  position  of  Pritchard,  and  became  in  effect 

le  vendor.     He  therefore  is  liable  for  the  loss  occasioned  by  the  insolvency  of  his 

;ent  Mills. 
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Mr.  H.  Palmer  and  Mr.  Goldsmid,  contra,  argued  that  May  did  not  know  of,  and 
could  not  have  authorized,  the  deposit  with  Slills,  who  wa-s  in  nowise  his  agent. 
That  so  far  from  authorizing  Mills  to  act  for  him  in  the  matter,  Messrs.  May  & 
Sweetland  had,  liefore  the  sale,  expressly  refused  to  have  anything  to  do  with  him. 
They  argued  that  the  loss  must  fall  on  Pritchard,  and  that  until  the  mortgagee  had 
received  the  full  amount  of  the  purcha-se-mone}',  he  could  not  be  compelled  to  com- 
plete the  contract. 

Mr.  Selwyn,  in  his  reply,  was  stopped  by  the  Court. 

The  M.a.stkk  of  the  Rolls  [Sir  John  Komilly]  referred  to  the  circumstances 
connected  with  the  sale  by  Mills,  as  the  agent  of  Pritchard,  the  delivery  of  the 
abstract  by  May  &  Sweetland,  as  that  of  the  mortgagor  and  mortgagee,  their 
knowledge  of  the  terais  and  conditions  of  the  sale,  their  concurrence  in  the  diminu- 
tion of  the  price  on  the  Plaintiffs  taking  the  term  in  lieu  of  the  fee,  and  their  [616] 
acquiescence  in  the  account  sent  by  Elcum,  which  stated  the  amount  of  deposit. 

His  Honor  then  added  the  following  observations  : — There  is  an  express  declara- 
tion of  May  it  Sweetland,  that  they  intended  to  concur  in  the  sale.  After  that, 
it  would  have  been  impossible  for  May,  the  mortgagee,  to  say,  "  I  will  not  convey, 
unless  you  pay  me  everything  that  is  due  to  me,  even  though  it  should  exceed  the 
purchase-money."  It  would  be  giving  to  the  purchaser  of  the  fee  a  mere  equity  of 
redemption,  which  would  be  worse  than  nothing.  If  May,  having  concurred,  is 
bound  by  one  condition  of  sale,  he  is  bound  by  the  others. 

It  is  said  that  the  arrangement  to  take  the  term  of  500  years  instead  of  the  fee 
created  a  new  contract.  I  am  of  opinion  that  it  was  not  a  new  contract,  but  a 
modification  of  the  only  subsisting  contract  by  an  alteration  of  one  of  its  terms.  If, 
however,  it  was  a  new  contract,  still  everything  already  done  became  applicable  to 
it.  In  this  state  of  circumstances  it  would  not  be  possible  for  May  to  say  that  he 
has  not  adopted  the  contract  between  Pritchard  and  the  Plaintiff.  ' 

It  appears  that  only  £50  of  the  deposit  has  been  received,  and  that  £70  has  been 
lost  by  the  insolvency  of  Mills,  and  the  question  is,  who  is  to  bear  that  lo.ss !     I  am  ' 
of  opinion  that  May  has  adopted  the  contract  of  Pritchard,  and  must  stand  in  hi.s 
shoes.     Where  a  purchaser  pays  a  deposit  on  his  purchase-money  to  the  auctioneer, 
and  it  is  lost,  on  whom  does  the  loss  fall  1     If  the  matter  goes  off,  because  the  vendor  • 
cannot  make  a  good  title,  it  is  the  vendor's  duty  to  repay  the  deposit,  and  the  loss 
occasioned  by  the  non-completion  ;  and  in  case  an  action  were  brought  against  him 
for  breach  of  [617]  the  contract,  the  amount  of  deposit  not  repaid  would  be  part  of  i 
his  loss,  and  the  purchaser  would  be  entitled  to  add  it  to  the  damages  ;  .so  if  the 
contract  be  completed,  and  the  deposit  cannot  be  recovered  from  the  auctioneer,  who 
for  this  purpose  is  the  agent  of  the  vendor,  it  will  be  the  vendor's  loss,  and  not  that 
of  the  purchaser.(l)     I  am,  therefore,  of  opinion,  in  this  case,  that  the  loss  falls  OD 
May,  standing  in  Pritchard's  shoes. 

That  this  contract  must  be  performed  is  admitted,  and  I  think  it  must  be  on  pay- 
ment of  the  balance  of  the  purchase-money,  the  £120  deposit  being  taken  as  part  of  it. 

The  costs  must  follow  the  result. 

[618]     PoMFRET  r.  Perking.     March  23,  29,  April  27,  1854. 

[S.  C.  on  appeal,  5  De  G.  M.  &  G.  775 ;  43  E.  R.  1071 ;  3  Eq.  R.  145 ;  24  L.  J.  Ch. 
187  ;  1  Jur.  (N.  S.),  173  ;  3  W.  R.  81.  See  In  re  Jones,  1886,  34  Ch.  D.  68  ;  Charkf 
V.  Burke,  1888,  60  L.  T.  381  ;  In  re  U'elW  Trusts,  1889,  42  Ch.  D.  654;  In  re 
J?j-a<re[1891],  2  Ch.  671.] 

A.  B.  had  a  power  of  appointing  one  property  amongst  her  children,  by  virtue  of  a 
settlement  of  1799,  and  of  appointing  other  property  amongst  her  children  and 

(1)  As  to  the  auctioneer  being  agent  for  the  vendor,  so  as  to  be  liable  for  his 
"  -  -       --        -  --     -    &  Pur.  93  (2d 

13  Ves.  602: 

and  Smith  v. 

Jackson,  1  Madd.  620. 
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i  their  issue,  hy  virtue  of  her  father's  will.  In  1847  she  appointed  one-fifth  of  the 
i  second  property  to  one  of  her  five  children,  and  she  reserved  to  herself  a  power  to 
I  revoke  the  deed  of  1847  and  to  make  a  new  appointment.  In  1852  A.  B.,  by  her 
j  will,  "by  virtue  of  every  power  or  authority  whatsoever,"  by  an  indenture,  itc. 
I  (describing  the  settlement)  given  to  her,  "or  otherwise  howsoever  enabling  hei," 
,  did  thereby  appoint  all  her  real  and  personal  estate,  or  which  "  under  or  by  virtue 

(if  the  powers  contained  in  the  said  indenture  of  settlement  or  otherwise,  she  had 

power  to  appoint,"  between  her  three  surviving  children.  Held,  by  the  Master 
i  of  the  Kolls,  that  the  testatrix,  by  her  will,  had  executed  the  power  given  by  her 
'  father's  will ;  and  secondly,  that  she  had  exercised   the  power  of  revocation  and 

new  appointment  reserved  by  the  deed  of  1847  ;  but  the  Lords  Justices  were  of  a 

litferent  opinion  on  the  second  point. 

I  By  a  .settlement  dated  the  30th  of  April  1799,  and  made  on  the  marriage  of 
,'hilip  Perring  and  Sarah  Jackson,  two  sums,  of  £2000  and  £3000  stock,  were 
pttled  in  trust,  after  the  death  of  the  survivor  of  the  intended  husband  and  wife, 
|)r  all  and  every  or  such  one  or  more  of  the  children  of  the  marriage  as  Philip 
; erring  should  by  deed  or  will  appoint,  and,  in  default  of  such  appointment,  as  Sarah 
iackson,  if  she  should  be  the  survivor,  should  by  deed  or  will  appoint ;  and  in  default 
ic  appointment,  for  the  benefit  of  the  children  of  the  marriage,  as  therein  mentioned. 
'his  indenture  also  contained  a  covenant  that,  as  soon  as  a  sum  of  £1500,  secured 
,•  the  covenant  of  Thomas  Jackson  (the  father  of  Sarah  Jackson),  should  be  laid  out 
1  the  purchase  of  lands,  and  settled  as  directed  by  his  marriage  settlement,  the  lands 
lould  be  resettled  on  Philip  Perring  for  life,  remainder  to  Sarah  Jackson  for  life, 
jjmainder  to  the  children  of  the  marriage,  as  Philip  Perring  should  by  deed  or  will 
[ppoint,  and  in  default  of  appointment,  as  Sarah  Jackson  should  by  deed  or  will 
bpoint,  and  in  default  of  appointment  to  the  children  of  the  marriage,  as  tenants  in 
bmmon  in  tail ;  and  Thomas  Jackson  thereby  also  covenanted  to  pay  £700,  within 
jx  months  after  his  decease,  to  be  invested  in  land  and  settled  to  the  same  uses, 
.he  inden-[619]-ture  also  contained  a  covenant  by  Philip  Perring  to  pay  £5000 
'ithin  six  months  after  his  decease,  to  be  invested  and  settled  in  trust  for  Sarah 
ackson  for  life,  and  after  her  decease,  upon  the  same  trusts,  for  the  benefit  of  the 
lililren  of  the  marriage,  as  were  declared  concerning  the  £2000  and  £3000  stock. 
,  By  his  will,  dated  13th  of  November  1835,  Thomas  Jackson  (the  father  of  Mrs. 
>j erring),  after  giving  certain  legacies,  devised  and  bequeathed  all  his  real  and  the 
jjsidue  of  his  personal  estate  to  trustees,  in  trust  to  sell  and  convert  and  invest  the 
jroduce  in  the  public  stocks,  or  CTOvernment  or  real  securities,  and  pay  the  dividends 
ind  interest  thereof,  and  the  income  of  his  real  and  personal  estate,  till  converted,  to 
lis  daughter,  Mrs.  Perring,  for  life,  for  her  separate  use,  without  power  of  anticipa- 
lon,  and  after  his  decease,  to  divide  the  capital  among  such  of  her  children,  and  the 
!sue  of  any  child  or  children,  in  such  shares  and  sul)ject  to  such  limitations  over, 
(id  with  or  without  power  of  revocation,  as  she  should  by  deed  or  will  appoint  ;  and 
ji  default  of  appointment,  and  as  to  so  much  of  the  trust  funds,  and  of  the  beneficial 
[iterest  thei-ein,  whereof  no  such  appointment  should  be  made,  in  trust  for  all  the 
'lildren  of  Mrs.  Perring,  share  and  share  alike. 

The  testator,  Mr.  Jackson,  died  on  the  6th  of  April  1836,  at  which  time  Mrs. 
erring  had  five  children,  namely,  Jackson,  Claude,  Charles,  Ellen  and  Blanche,  and 
tie  had  none  afterwards.  Philip  Perring  afterwards  died,  leaving  his  wife  surviving, 
lad  without  having  exercised  the  power  of  appointment  vested  in  him  by  the  settle- 
lient  of  1799.  Jackson  Perring,  one  of  the  five  children  of  Mr.  and  Mrs.  Perring, 
jied  on  the  7th  of  December  1837,  leaving  a  widow  (whom  by  his  will  he  appointed 
lis  executrix)  and  three  children  surviving. 

[620]  (-)n  the  l-">th  of  Novenil)er  1847  Mrs.  Perring  executed  a  deed-poll,  and 
I'ter  reciting  the  will  of  her  father,  and  the  marriage  of  her  youngest  child,  Blanche, 
|ith  Edward  Butler,  and  that  no  settlement  had  been  executed  on  the  marriage,  Mrs. 
ierring  appointed  one-fifth  part  of  the  residuary  property  under  the  will  of  her 
ther,  over  which  his  will  gave  her  a  power  of  appointment,  to  Mrs.  Butler,  for  life, 
ir  her  separate  use,  without  power  of  anticipation,  and  after  her  decease,  for  the 
jnefit  of  her  children,  as  therein  mentioned  ;  and  if  there  should  be  no  children,  then 
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she  directed  it  to  go  in  equal  fourth  parts  to  her  other  three  then  surviving  children, 
and  the  children  of  her  son  Jackson  Perring,  deceased.  The  deed  also  contained  a 
])roviso,  declaring  that  Mrs.  Butler,  or  her  issue,  should  not  be  entitled  to  any  further 
share  of  the  residuary  property,  under  Mr.  Jackson's  will,  and  that  it  was  intended 
that  the  other  four-fifths,  "  over  which  she  had  not  exercised  her  power  of  appoint- 
ment, should,  after  her  decease,  devolve  equally  upon  her  children  Charles  Perring, 
Claude  Perring  and  Ellen  Goodchild,  or  their  respective  representatives,  and  the 
personal  representative  of  Jackson  Perring,  such  last-mentioned  representative  taking 
the  share  only  which  the  said  Jackson  Perring  would  have  taken  had  he  been  living,' 
and  Mrs.  Perring  thereby  reserved  to  herself  a  power  of  revoking,  by  deed  or  will, 
the  appointment  to  Mrs.  Butler  and  her  family  of  the  one-fifth  thereby  made. 

After  this  deed  had  been  executed,  Claude  Perring,  another  of  the  children  of  ' 
.Mrs.  Perring,  died  without  having  been  married. 

The  £1500,   secured  by  the  covenant  of  Thomas  Jackson,   not  being  paid  or 
invested  in  land,  was,  by  an  indcntuie  of  the  7th  of  May  1852,  assigned  by  Mrs. 
[621]  Perring  to  trustees,  and  by  an  indenture  of  the  8th  of  May  185'J  it  was  agreed  ' 
that  the  s;ime  should  be  invested  on  the  trusts  declared  thereof  by  the  settlement 
of  1799. 

Mrs.  Perring  made  her  will,  on  which  the  questions  in  the  case  principally  turned. 
It  was  dated  the  10th  of  May  1852,  and  was  in  the  following  terms  : — "  I  give,  devise 
and  bequeath,  and  by  virtue  of  every  power  or  authority  whatsoever,  by  an  indenture 
beari]ig  date  on  or  about  the  30th  day  of  April  1799,"  \'c.,  "and  by  an  indenture 
dated  the  Sth  day  of  this  present  month,  or  either  of  such  indentures,  given  or 
limited  to  me,  or  otherwise  howsoever  enabling  me,  do,  by  this  my  will,  direct,  limit 
and  appoint  all  and  singular  the  stock,  sums  of  money,  messuages,  hereditaments  and 
real  and  personal  estate  whatsoever,  which  I  may,  at  my  decease,  be  possessed  of  or 
entitled  to,  or,  under  or  by  virtue  of  the  jiowers  contained  in  the  said  indenture  of 
settlement  or  otherwise,  have  power  to  appoint,  save  and  except  the  sum  of  £20,  part 
of  the  sum  of  £5000  in  the  said  indenture  of  settlement  covenanted  to  be  paid  (which 
I  expressly  allow  to  devolve  unappointed  by  me)  in  manner  following,  that  is  to  say": 
—  "two  equal  fourth  parts  of  the  same"  respectively  to  Charles  Perring,  one-fourth 
to  my  daughter,  Ellen  Goodchild,  and  the  remaining  one-fourth  to  my  daughter, 
Blanche  Butler,  for  her  separate  use,  &:c. 

Mrs.  Perring  died  on  the  9th  of  February  1853,  and  questions  having  arisen  as  to 
the  rights  of  the  several  parties  interested  in  the  residuary  property  of  Thomas 
Jackson,  the  present  bill  was  filed  to  have  them  declared.  The  first  (juestion  was 
whether  the  will  of  Mrs.  Perring  had  any  operation  at  all,  as  an  exercise  of  the  power 
of  appointment  given  her  by  her  father's  [622]  will,  and  if  so,  whether  it  operateil  as 
an  appointment  of  the  whole  residuary'  property  of  Mr.  Jaok.son,  and  consequently  as 
a  revocation  of  the  appointment  of  one-fifth  to  Mrs.  Butler  by  the  deed-poll  of  the 
15th  of  November  1847,  or  whether  it  operated  only  as  an  appointment  of  foiu-fifths 
of  the  property.  The  settlement  property  was  said  to  amount  to  £12,000,  and  the 
will  property  to  about  £40,000. 

Mr.  Hetherington,  for  the  PlaintiiTs,  the  trustees. 

Mr.  Druce,  for  Mr.  and  Mrs.  Goodchild  and  Charles  Perring,  argued,  first,  that  the 
testatrix  had  executed  both  powers  by  her  will,  and  he  relied  on  the  word  "  jmcers 
in   the  plural   and  on  the  cases  of  Tiollopc  v.  Linton  (1  Sim.  &  Stu.  477);  Bailey  v. 
Lloi/(l  (5  Russ.  330) ;  I'i'hjdy  v.  I'id</>-li/  (1  Coll.  255) ;  Haiveij  v.  Stracey  (1  Drew.  73); 
1  Vict.  c.  26,  s.  27. 

Secondly,  that  she  had  exercised  the  power  of  new  appointment  reserved  to  her 
bj'  the  deed  of  1847,  and  consequently  had  revoked  that  deed  ;  SrrojM'a  aise  (10  Rep. 
143  b.). 

Mr.  R.  Palmer  and  Mr.  Jolliffe,  for  Mr.  and  Mrs.  Butler,  contended  that  the 
testatrix  had  not  executed  the  power  of  revocation,  there  being  other  property  on 
which  the  will  might  operate  as  an  appointment,  and  that  it  was  not  her  intention  to 
destroy  all  that  had  been  done  in  favour  of  Mrs.  Butler  and  her  family  ;  1  Sugden  on 
Powers  (pp.  374,  433  (6th  edit.));  Womhcell  v.  Hanrott  (14  Beav.  143);  Defja  v.  Earl 
of  Macdesjield  (Select  Ca.  44) ;  Deg  v.  Deg  (2  P.  Wms.  412). 

Mr.  Roupell,  for  the  widow  and  legal  personal  repre-[623]-sentatives  of  Jackson 
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en'ing,  argued  that  the  will  of  Mrs.  Perring  only  operated  on  the  settled  property, 
aving    her  father's  property   untouched.     He  cited   1   Sugden  on  Powers  (p.  376 
jith  edit.). 

Mr.  Llovd  and  Mr.  Southgate,  for  the  children  of  Jackson  Perring,  cited  Moore  v. 
\hcjmth  (1  Cowp.  9  ;  Loft.  378) ;  Sollji  v.  Forbes  (2  Brod.  &  B.  38) ;  Dw  d.  Me<jrick  v. 
'Jeijrkk  (2  Cromp.  &  Jer.  223). 
Mr.  Druce,  in  reply. 

The  Master  ok  the  Rolls  reserved  judgment. 

Jjiril  27.  The  Master  of  the  Kolls  [Sir  John  Komilly].  The  question  in  this 
ise  is  whether  the  will  of  the  testatrix,  executed  in  May  1852,  besides  appointing 
linds  over  which  she  had  a  power  to  appoint,  given  by  a  previous  settlement,  also 
ippointed  other  funds,  over  which  a  power  to  appoint  was  given  by  the  will  of  her 
fither,  and  if  so,  to  what  extent  her  will  operates  on  that  latter  fund. 

His  Honor  having  referred  to  the  circumstances  of  the  family  as  above  stated, 
lid  to  the  settlement  of  1799,  the  will  of  Mr.  Jackson  in  1835,  the  deed-poll  of  1847, 
11(1  lastly,  to  the  will  of  Mrs.  Perring,  proceeded  thus : — 

The  first  question  is  whether  this  will  has  any  operation  whatever  as  an  exercise 
f  the  power  of  appointment  contained  in  the  will  of  Mr.  Jackson.  If  this  question 
'324]  is  determined  in  the  affirmative,  then  the  next  question  is  whether  it  operates 
.  all  appointment  of  the  four-fifths  only  of  the  residue  of  Mr.  Jackson's  estate,  left 
iiappointed  by  the  deed-poll  of  November  1847,  or  whether  it  operates  as  an  appoint- 
.ent  of  the  whole  of  such  residue.  In  other  words,  whether  it  revokes  the  appoint- 
lent  made  by  the  settlement  of  November  1847,  and  appoints  the  whole  fund, 
icluding  the  one-tifth  therein  contained. 
Judging  from  the  circumstances  and  state  of  the  family,  I  cannot  but  believe  that 
was  not  the  intention  of  this  lady  to  execute  any  power  of  appointment  over  the 
jiiul  given  by  the  will  of  Mr.  Jackson.  The  strong  expression  contained  in  the  deed 
If  1847,  and  the  absence  of  any  specific  mention  of  that  fund  contained  in  the  will, 
111  point  in  this  direction,  and  lead  me  to  that  conclusion  ;  and  I  have  striven  to  find 
liitticieiit  reasons  for  thus  construing  the  will  of  May  1852.  But  I  regret  to  say  that 
I  have  been  unable  to  do  so.  I  am  bound  to  construe  the  will  according  to  the  plain 
meaning  of  the  words  she  has  used,  and  cannot,  from  other  and  extraneous  circum- 
itances,  which  makes  me  surmise  that  she  has  not  expressed  her  real  meaning,  give 
p  the  words  she  has  made  use  of  a  different  meaning  from  that  which  they  properly 
I  ear.  It  is,  no  doubt,  true  that  if  the  donee  of  two  different  and  distinct  powers 
elating  to  two  separate  and  distinct  funds  execute  an  instrument  professing  to 
jxercise  only  one  of  tho.se  powers,  but  uses  general  words  which  would  include  the 
iher  powers  and  the  other  property,  those  words  may  be  and  frequently  are 
•  nstrued  with  reference  to  what  appears  to  be  the  scope  and  object  of  the  whole 
iisUument.  But  when  the  Court  so  holds,  it  does  so  because  such  appears  to  be  the 
'leaning  of  the  whole  instrument.  It  is  justly  ob-[625]-served  by  V.-C.  Kinderslev, 
1  llarnij  v.  Slraccy  (1  Drewry,  73,  112),  that  the  intention  of  a  testator  to  execute  a 
Dwer  by  will  is  to  be  collected  either  from  the  circumstances  of  the  will  referring  to 
ihe  power,  or  if  it  do  not  do  so,  by  dealing  with  the  specific  property  which  is  the 
lubject  of  the  powei-.  In  this  case  the  words  of  the  will  do  not  run  thus  :  "  By  virtue 
if  a  power  contained  in  an  indenture  of  April  1799,  and  in  the  indenture  of  8th  May 
;852,  and  of  every  other  power  enabling  me  in  that  l)ehalf,"  in  which  case  it  might 
e,  that  the  general  words  would  be  cut  down  to  the  power.s  already  recited  ;  but  the 
,  eiicral  words  precede  and  do  not  follow  the  specific  enumeration  of  the  powers.  It 
Is  to  this  effect :  "  By  virtue  of  every  power  or  authority  whatsoever,  by  the  indenture 
|f  1799,  by  the  indenture  of  May  1852,  or  either  of  them,  or  otherwise  however 
jnabling  me."  This,  in  my  view,  makes  a  material  dift'erence.  To  hold  that  these 
ifords  did  not  include  the  power  contained  in  the  will  of  Mr.  Jackson  would  be  to 
j.old  that  a  power  could  not  be  executed,  unless  it  was  specifically  referred  to  in 
|orms,  which  is  contrary  to  principle  and  authority.  I  admit  that  the  rest  of  the  will 
;  lay  cut  down  ami  limit  these  words  by  shewing  that  it  was  to  operate  only  on  the 
ifoperty  contained  in  the  two  indentures,  but  the  next  wonls  repel  such  a  limited 
onstruction.  They  run  thus;  "Do  l)y  this  my  will  appoint  all  and  singular  the 
tock,  sum  of  money,  messuages,  hereditaments  and  real  and  personal  estate  whatso- 
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ever,  which  I  may  at  my  decease  he  possessed  of  or  entitled  to."  That  is  to  say,  the 
words  used  are  the  largest  possible,  including  everything,  both  the  fund  in  the 
settlement  and  the  fund  bequeathed.  If  the  will  had  stopped  here  it  would  have 
been  very  difficult  to  hold  that  she  did  not  intend  to  appoint  ever^'thing  over  which 
she  had  a  power  of  appointment;  but  [626]  the  will  goes  on  thus,  rendering  it  still 
more  clair :  "Or  which,  under  or  by  virtue  of  the  powers  contained  in  the  said 
indenture  of  settlement,  or  otherwise,  I  have  power  to  appoint,  except  .£20,  part  of 
the  £5000,  which  I  allow  to  devolve  unappointed  in  manner  following,"  &c. 

These  words  are  much  too  stubborn  to  be  controlled  by  the  Court ;  the  words 
referring  to  powers  include  all  the  jjowers  she  had,  the  property  appointed  comprises 
all  the  property  over  which  she  had  a  power  of  appointment.  If  I  were  to  curtail 
these  words  and  say  that  they  did  not  take  effect  upon  the  fund  bequeathed  by  her 
father,  I  should  be  making  a  will  for  the  testatri.x. 

In  fact,  it  is  the  manifest  injustice  of  excluding  the  family  of  the  deceased  son, 
Jackson  Perring,  and  the  absence  of  any  motive  for  so  doing,  that  alone  creates  the 
difficulty.  If  the  property  had  been  appointed  in  equal  one-fourths,  one  to  each  of 
the  surviving  children,  and  one  to  the  family  of  her  deceased  son,  it  is  probable  that 
the  question  would  not  have  been  raised. 

Upon  reference  to  the  authorities  cited  against  the  view  I  have  stated,  they 
contiim  and  strengthen,  rather  than  weaken,  that  construction.  The  case  of  Moore  v. 
Mayndh  (Cowp.  9)  was  a  case  in  which  it  was  plain  that  no  lands  were  intended  to 
pass  by  the  general  words  in  the  kingdom  of  Ireland,  other  than  and  except  the 
lands  in  the  counties  of  Mayo  and  King's  County,  for  no  uses  were  declared  of  any 
lands  except  lands  in  those  counties.  In  iJof  <l.  Maijrick  v.  Meyrick  (2  Cromp.  ifc  Jerv. 
223)  the  specific  enumeration  of  what  was  intended  to  pass  controlled  the  effect  of  the 
subsequent  general  words  ;  but  here  [627]  the  largest  description  is  given  of  the 
property  to  pass,  and  the  will  contains  no  specific  enumeration  of  the  property.  .S'oHy 
v.  Forhcs  (2  Brod.  &  Bing.  38),  which  refers  to  the  rule  for  construing  instruments, 
furnishes  a  strong  argument  against  my  being  permitted  to  restrict  to  one  particular 
power  the  general  operation  of  the  words  referring  to  all  the  powers  which  the 
testatrix  might  possess,  or  to  confine  to  one  particular  property  the  words  describing 
all  property,  real  and  personal,  over  which  she  might  have  a  power  to  appoint ;  ana 
the  cases  cited  in  favour  of  the  will,  operating  as  an  appointment  of  the  fund  given 
by  Mr.  Jackson,  will  strongly  support  that  proposition.  The  case  of  Harvey  v.  Straeey 
(1  Drew.  73),  to  which  I  have  already  referred,  is  very  near  to  the  point.  I  am, 
therefore,  of  opinion  that  the  will  of  the  testatrix  takes  effect  as  an  execution  of  the 
power  of  appointing  reserved  by  the  will  of  Mr.  Jackson  over  the  residue  of  his  estate. 

The  next  question  is  the  extent  to  which  it  is  operative  ;  does  it  affect  only  the 
four-fifths  of  the  residue  which  remained  unappointed  at  the  date  of  her  will,  or  does 
it  operate  upon  the  whole  fund  ? 

The  observations  I  have  already  made  on  the  terras  used  by  the  will  shew  that 
my  opinion  is  that  it  operates  on  the  whole.  When  she  made  her  will  she  had,  by 
the  will  of  her  father,  a  power  of  appointment  over  the  four-fifths  of  his  residue  which 
remained  unappointed,  and  by  dewl  of  1847  she  had  reserved  to  herself  a  power  of 
appointment  over  the  remaining  one-fifth.  The  words  of  the  will,  as  I  have  already 
stated,  include  all  powers,  and  the  property  therein  described  comprises  all  property 
over  which  she  had  a  disposing  [628]  power.  The  circumstance  that,  by  so  executing 
it  she  revoked  a  previous  appointment,  does  not  appear  to  me  to  alter  or  affect  this 
construction.  If  the  donee  of  a  power  make  a  disposition  of  property  with  the 
formalities  required,  but  without  referring  to  the  power,  and  which  power  has  been 
previously  executed,  this  disposition  will  be  held  to  revoke  the  former  appointment,, 
if  there  be  nothing  else  that  it  can  operate  upon,  but  will  not  affect  the  prior  appoint- 
ment if  there  be  other  property  upon  which  it  can  take  effect ;  and  this  principle  is 
referred  to  here  as  applicable  to  this  case,  because  there  is  other  property  on  which 
the  will  of  the  testatrix  can  operate,  without  touching  the  property  included  in  the 
deed  of  1847. 

But,  in  my  opinion,  the  present  case  is  not  affected  by  that  principle,  which  applies 
only  in  cases  where  the  power  itself  is  not  referred  to.  Here,  if  I  am  right  in  the 
construction  to  be  placed  on  the  words  used,  this  will  does  refer  to  all  the  previous 
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.owers  possessed  by  the  testatrix.  It  would  be  purely  arbitrary  to  say  that  "all 
lowers  whatsoever  by  indenture  of  1799  and  May  1832,  or  otherwise  enabling  me," 
iioluded  the  power  contained  in  the  will  of  the  testator,  but  did  not  include  the 
louer  reserved  to  herself  by  the  deed  of  1847.  It  would  also  be  equally  arbitrary 
<  I  hold  that  when  she  proposes  to  appoint  all  the  property,  both  real  and  personal, 
\  .T  which  she  has  any  power  to  appoint,  it  included  the  property  given  by  the 
isiator  and  still  subject  to  the  power  of  appointment  contained  in  his  will,  but  that 
t  did  not  include  the  property  which  she  had  herself  taken  out  of  that  situation,  but 
.ver  which  she  had  still  reserved  to  herself  a  power  of  appointment. 

The  i-esiilt  is  that,  in  my  opinion,  the  appointment  to  Mrs.  Butler,  under  the  deed 
f  1847,  is  revoked,  and  [629]  that  the  whole  of  the  residue  given  by  the  will  of  Mr. 
Mikson  is  art'ected  by,  and  must  go  according  to  the  directions  contained  in  the  will 
f  the  late  Mrs.  I'erriiig,  that  is,  that  two-fourths  will  go  to  the  surviving  sou 
harles  ;  one-fourth  to  Mrs.  Butler,  and  one-fourth  to  Mrs.  Goodchild,  and  that  the 
aniily  of  Jackson  Perring,  deceased,  are  excluded. 

This  dithculty  has  been  occasioned  by  the  will  of  Mrs.  Perring,  and  the  costs  of 
1!  parties  must  come  out  of  the  funds  appointed  generally. 

XoTE. — Mr.  and  Mrs.  Butler  appealed  on  the  second  point,  and  on  the  10th  of 
\ovember  1852  the  Lords  Justices  expressed  their  opinion  to  be  that  the  deed  of 
S47  was  mt  revoked  by  the  will  of  Mrs.  Perring. 

[629]    E.C  parte  The  Warkworth  Dock  Company.     Re  Phillips.    June  1,  1854. 

Vn  execution  against  a  company  having  proved  ineffectual,  the  Court  allowed  the 
creditor  to  issue  execution  against  some  of  its  members  to  the  extent  of  their  shares 
not  paid  up,  notwithstanding  the  company  was  about  to  be  wound  up. 

Messrs.  Phillips  acted  as  solicitors  for  the  Warkworth  Dock  Company.  (14  &  15 
»'ict.  c.  cxxii.)  Their  bill  of  costs  having  been  referred  for  taxation,  the  Taxing 
Vlaster,  on  the  1st  of  April,  found  £425  to  be  due  to  them. 

On  the  ."^d  of  April  the  dock  company  was  ordered  to  pay  the  sum  so  found  due, 
ind  on  the  17  th  of  May  Messrs.  Phillips  issued  a  writ  of  fi.  fa.,  to  which  nulla  bona 
\as  returned  by  the  sheriff.  There  being  no  property  or  effects  of  the  company 
A  hich  could  be  taken  in  execution,  and  Messrs.  Phillips  being  unable  to  obtain  satis- 
action  out  of  the  assets  of  the  company,  they,  under  the  8  &  9  Vict.  c.  16,  s.  36 
which  provides  that  where,  upon  an  execution  against  a  company,  the  property  shall 
le  found  insutficicnt,  execution  may  issue  against  any  of  the  shareholders  to  the 
\tcnt  of  their  [630]  shares  not  paid  up),  now  moved  that  they  might  be  at  liberty 

0  sue  out  such  writs  of  execution  against  Mr.  Glovei'  and  other  shareholders  to  the 
xtent  of  the  amount  not  paid  up  by  them  in  the  capital  of  the  company  as  might  be 
ircessary  foi'  obtaining  payment  of  the  £425. 

-Mr.  R.  Palmer,  in  support  of  the  motion,  relied  on  the  8  it  9  Vict.  c.  16,  s.  36. 

Mr.  Faber,  aintm,  stated  that  the  company  was  forthwith  to  be  wound  up  under 

';hc  .\cts  11  it  12  Vict.  c.  45  and  12  vV;  13  Vict.  c.  108  (see  s.  58,  73),  antl  he  contended 

that  as  the  applicants  would   be  paid  under  an   order  thereunder,  all  proceedings 

(gainst  individual  members  ought  to  be  suspended  until  the  creditor  had  proved  his 

lelit  and  exhausted  his  remedies  under  the  winding-up  proceeding. 

The  Master  ok  the  Kolls  [Sir  John  Komilly].  The  functions  of  the  two  Acts 
iro  distinct  and  separate.  The  object  of  the  Winding-up  Act  was  to  obtain  a  proper 
•utribution  lietween  the  members  of  the  partnership,  and  to  have  their  rights  and 
.liabilities  ascertained  inter  se.  The  creditors  have  nothing  to  do  with  this,  and  they 
jraay  have  execution  against  the  company  in  any  way  they  may  think  fit.  I  insisted 
jin  framing  that  .\ct  of  Parliament,  and  I  certainly  know  that  it  was  not  the  object  to 
|delay  the  creditors  until  the  rights  of  the  parties  had  been  ascertained.  The  object 
|of  the  Winding-up  .\ct  was  only  to  settle  etpiities  between  the  partners,  in  order 
;that  when  the  partnership  was  wound  up  they  might  obtain  contribution  from  each 
[other. 

1  I  must  make  the  order. 


Reports  of  CASES  in  CHANCERY  ARGUED  and 
DETERMINED  in  the  ROLLS  COURT  cluiinjr 
the  time  of  the  Right  Honoial)le  Sir  JOHN 
ROMILLY,  Knight,  Master  of  the  Rolls.  1854, 
1855.  By  CHARLES  BEAVAN,  Esqr.,  M.A., 
Barrister-at-Law.     Vol.  XIX.     1855. 

[1]     Yearsley  v.  Yearslev.     Nov.  2,  1854. 

AA'here  notice  of  motion  is  irregularly  given  before  the  Master  of  the  Rolls,  in  a  Vice- 
Chancellor's  cause,  this  Court  has  jurisdiction  to  award  costs. 

Two  counsel  having  been  instructed  by  the  Respondents  in  such  a  case,  42.s.  coats 
were  summarily  given. 

Notice  of  motion  was  given  before  the  Master  of  the  Rolls  to  discharge  an  order 
in  a  cause  attached  to  another  branch  of  the  Court.  The  notice  being  admitted  to  be 
irregular,  and  affidavits  having  been  filed, 

Mr.  R.  Palmer  and  Mr.  Giffard,  for  the  Respondents,  asked  for  the  full  costs  of 
the  motion. 

Mr.  C.  C.  Barber,  contra.  The  Court  has  no  jurisdiction  to  give  costs  in  a  cause 
attached  to  another  branch  of  the  Court,  for  it  has  no  authority  to  make  any  order 
in  such  a  cause  either  as  to  costs  or  otherwise;  liaslili'ujh  v.  Mount  (16  Sim.  390,  n. ; 
but  see  Tench  v.  Cheei^c,  9  Sim.  150).  Secondly,  there  has  [2]  been  a  mere  accidental 
error,  and  no  costs  ought  to  be  given.  Thirdly,  the  costs  ought  to  be  limited  to  408. 
(5th  August  1818;  Ord.  Can.  3),  or  they  ought  to  be  fixed  without  taxation  under 
the  General  Order  (123d  Order  of  May  1845;  Ord.  Can.  334).  Fourthly,  two 
counsel  ought  not  to  have  been  engaged  on  a  point  of  such  manifest  error  in  practice, 
and  the  Taxing  Masters,  in  simple  cases  of  practice,  disallow  the  costs  of  more  than 
one  counsel. 

Mr.  R.  Palmer  and  Mr.  Giffard,  conird,  cited  Cooj>er  v.  Knox  (15  Beav.  102). 

The  MA.STER  of  the  Rolls  [Sir  John  Romilly].  I  have  no  doubt  as  to  my 
jurisdiction  to  order  costs.  My  ditficulty  is  this  :  this  motion  will,  on  a  future  day, 
be  brought  before  the  proper  jurisdiction  when  the  briefs,  the  affidavits  and  all  the 
expenses  already  incurred  (except  that  of  leading  counsel)  will  be  available.  My 
impression  is  that  I  ought  to  allow  40s.  only  ;  but  I  will  consult  the  Taxing  Masters 
as  to  the  amount  of  the  costs  which  I  ought  to  allow. 

Nov.  3.  The  Master  of  the  Rolls.  For  reasons,  which  I  will  state  if  the 
parties  wish  it,  I  think  £2,  2s.  is  the  proper  sum  which  ought  to  be  allowed  for 
costs. 

[3]     Tench  r.  Cheese.    July  6,  Nor.  10,  1854. 

[S.  C.  6  De  G.  M.  &  G.  453 ;  43  E.  R.  1309 ;  24  L.  J.  Ch.  716 ;  1  Jur.  (N.  S.)  689 ; 
3  W.  R.  500,  582  ;  3  Eq.  R.  971.  See  Matthnvs  v.  Kehle,  1868,  L.  R.  3  Ch.  696; 
Allan  V.  Gott,  1872,  L.  R.  7  Ch.  439;  BeUairs  v.  BeUairs,  1874,  L.  R.  18  Eq.  517; 
Howard  v.  DnjUnd,  1877,  38  L.  T.  27 ;  In  re  Dumhle,  1883,  23  Ch.  D.  368.] 

The  scope  and  object  of  the  Thellusson  Act  was  directed  against  testator's  making 
an  accumulation   of    property   beyond    twenty-one    years,   but    not   against    an 
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accumulation,  which,  although  not  directed  or  anticipated  by  the  testator,  might 
take  place  by  operation  of  law. 
The  Thellusson   Act,   as  a  disabling  statute,   has  been  construed   strictly  and   not 

liberally. 
AVhere  there  is  no   "direction"  to  accumulate,  the  ca.se  does  not  fall   within   the 
Thellusson  Act,  although,  by  the  nature  of  the  limitations,  the  enjoyment  is  post- 
:     poned,  and  an  accumulation  takes  place  beyond  twenty-one  years  from  the  testator's 
!     death. 

[A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  pay  an  annuity  to 

t     M.   P.  S.,  and  if   she   should    have   children,    to   raise   £4000    for   the   younger 

'     children,  and  he  gave  the  residue,  "  with  the  accumulations,  which  he  directed  his 

j     trustees  to  place  out  on  mortgage,"  upon  trust  for  the  eldest  son  of  M.  P.  S.,  on 

j     his  attaining  twenty-one  and  taking  the  testator's  name,  and  if  there  should  be  no 

I     child  of  M.  P.  S.,  then  on  trust  for  E.  B.  T.,  upon  attaining  twenty-five,  and  taking 

the  testator's  name.     At  the  expiration  of  twenty-one  years  from  the  testator's 

death,  M.  P.  S.  had  no  child.     Held,  that  there  was  no  direction  to  accumulate, 

that  the  case  was  not  within  the  Thellusson  Act,  and  that  the  accumulation  must 

therefore  go  on  until  some  person  obtained  a  vested  interest  in  possession  in  the 

property. 

The  testator,  John  Sherburne,  b3'  his  will,  dated  the  SSth  of  April  1831,  devised 

land   bequeathed   to  two  trustees  and   their  :heirs,   executors,  &c.,  all   his  real  and 

personal    estate,   upon   trust  to   permit    his   wife  to   enjoy   his   dwelling-house   and 

furniture   durante   vuhdtate,   and   "out  of   the    rents,   issues  and    profits,   dividends, 

interest  and  income  of  all  other  his  real  and  personal  estate,"  to  raise  and  pay  his 

widow  £1000  a  year,   durante   riduitate,   and   "out  of  the  same  rents  and   profits, 

dividends,  interests  and  income,"  to  pay  A.  P.  an  annuity  of  £100  a  year.     And 

I  subject  thereto,  he  directed  the  trustees  to  stand  possessed  of  his  real  and  personal 

estates,  upon  trust  to  raise  £4000  for  his  younger  children;   "and  the  rest,  residue 

ami  remainder  of  his  real  and  personal  estate,'  he  gave  to  his  eldest  .son  and  his  heirs, 

I  and  if  no  son,  to  his  eldest  daughter  and  her  heirs.     And  in  ease  there  should  be  no 

such  child   living  at  his  death,  then,  as  to  the  whole  of  his  said  real  and  personal 

'  estates,  and  the  accumulations  and  saving  (if  any),  upon  trust  to  pay  Maria  Parry 

]  Sherburne  £200  a  [4]  year,  which  upon  the  termination  of  the  wife's  interest,  was  to 

j  be  increased  to  £500  a  year. 

The  testator  then  proceerled  as  follows : — And  if  the  said  Maria  Parry  Sherburne 
I  should  have  any  child  or  children,  lawfully  begotten,  /  direct  mi/  said  trustee  or  trustees, 
'  for  the  time  being,  to  raise  the  sum  of  £4000  on  my  real  and  personal  estate,  to  be 
;  equally  divided  between  all  the  younger  children  of  Maria  P.  Sherburne,  if  more  than 
'  one,  share  and  share  alike,  on  th('ir  attaining  the  age  of  twenty-one  years,  and  the 
share  or  shares  of  such  younger  child  or  children  respectively  as  shall  depart  this  life 
^  before  the  said  age  of  twenty-one  years,  to  be  e(iually  divided,  with  the  aeeuinulution 
(if  any)  between  them,  share  and  share  alike.  And  all  the  rest,  residue  and  remainder 
:  of  ray  real  and  personal  cstSite,  with  the  aeeuinulatioii  thereof,  which  I  hrrehi/  direct  my 
,  said  trustee  or  trustees  to  jduce  out  on  iitortgacjes  or  in  Government  securtliis  in  the  public 
I  funds,  upon  trust  for  the  eldest  son  of  the  said  Maria  P.  Sherburne,  and  his  heirs  and 
;  assigns,  on  his  attaining  the  age  of  twenty-one  years,  he  taking  the  name  of 
.  Sherburne,  and  if  there  should  be  no  son  of  the  said  Maria  P.  Sherburne,  then  upon 
i  trust  for  the  eldest  daughter  of  the  said  Maria  P.  Sherburne,  her  heirs  and  assigns, 
I  on  her  attaining  the  age  of  twenty-one  years,  she  taking  the  name  of  Sherburne. 
;  And  in  ca.sc  there  shall  be  no  child  or  children  of  the  said  Maria  P.  Sherburne,  or  in 
:  case  the  child,  if  but  one,  or  all  the  children,  if  more  than  one,  of  the  .said  Maria  P. 
'  Sherburne,  should  depart  this  life,  being  a  son  oi-  .sons,  under  the  age  of  twenty-one 
j  years,  without  leaving  any  issue  of  his  or  their  body  or  respective  bodies,  lawfully 
;  begotten,  living  at  his  or  their  death  or  respective  deaths,  or  being  a  daughter  or 
'  daughters,  undei-  the  age  of  twenty-one  years,  withmit  having  [5]  been  married  with 
!  the  consent  of  my  said  trustee  or  trustees  for  the  time  being,  thru,  <(.<  to  the  whole  of 
,  mij  said  real  ami  personal  estate,  and  the  accumulation  ami  savimjs  (if  anij)  of  tlie  ren^s, 
dividends  and  income  thereof,  subject  and  without  prejudice  as  aforesaid,  upon  trust 
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for  Edward  B.  Tench,  he  the  said  Edward  B.  Tench  taking  the  name  of  "Sherburne," 
his  heirs,  executors,  administrators  and  assigns  respectively,  absolutely  for  his  ami 
their  own  use  and  benefit,  and  to  be  conveyed,  assigned,  transferred  and  disposed  of 
as  he  or  they  shall  direct  or  appoint. 

By  a  codicil,  dated  the  28th  of  March  1832,  he  revoked  the  gift  to  Edward  l! 
Tench,  and  gave  to  his  trustees,  in  the  following  terms,  "the  whole  of  my  real  an  I 
personal  estate,  with  the  lur.iimidatioii  and  savings  (if  any),  subject  to  the  provision^ 
and  conditions  mentioned  in  my  saiil  will,  in  trust  for  John  Sherburne  Tench,  \u< 
heirs,  executors,  administrators  and  assigns  respectively,  absolutely,  on  his  attainiiii; 
the  age  of  twenty-five  years,  he  the  said  John  Sherburne  Tench  taking  the  name  anl 
bearing  the  arms  of  'Sherburne.'  And  if  the  said  John  Sherburne  Tench  should  mt 
attain  the  age  of  twenty-five  years,  and  should  die  without  leaving  lawful  issue,  tlirn 
I  give  the  whole  of  my  real  and  personal  estate,  aii'l  the  sarini/s  {if  nni/),  to  my 
trustees  above  named,  their  heirs,  executors,  administrators  and  assigns,  in  tr\ist  fm- 
the  use  and  benefit  of  Edward  B.  Tench  upon  his  attaining  the  age  of  twenty-five 
years,  he  the  said  Edward  B.  Tench  taking  the  name  and  bearing  the  arms  of 
'Sherburne.'" 

The  testator  died  on  the  13th  of  December  1832,  without  ever  having  had  any 
issue.     Ilis  widow  died  in  183.5. 

[6]  Maria  Parry  Sherburne  married  Mr.  Archbold,  but  never  had  any  children, 
and  she  was  still  living. 

The  period  of  twenty-one  years  from  the  testator's  death  having  expired  on  the 
13th  of  December  1853,  and  there  being  considerable  accumulation  and  a  larj^e 
surplus  of  income  beyond  the  annuity  of  £500  a  year,  the  testator's  heir  at  law 
presented  a  petition,  praying  a  declaration  that  the  trust  for  accumulation  in  the  will, 
beyond  twenty -one  years  from  the  testator's  death,  was  void,  and  that  it  might  be 
also  declared  that,  subject  to  the  annuity  to  Mrs.  Archbold,  the  Petitioner  was,  as 
heir  at  law,  entitled  to  the  rents  of  the  testator's  real  estate,  and,  as  one  of  the  ne.xt 
of  kin,  to  a  share  of  the  income  of  the  personal  estate,  "from  the  .said  l-lth  day  of 
December  1853,"  until  there  should  be  issue  of  Maria  Parry  Archbold  entitled  in 
possession  under  the  said  will  to  the  testator's  real  and  personal  estate,  or  until  the 
Plaintiffs  John  S.  Tench  and  Edward  B.  Tench,  or  one  of  them,  should  become 
entitled  in  possession  to  the  same  estates,  and  prays  payment  and  consequential 
directions. 

Mr.  Follett,  Mr.  G.  L.  Russell  and  Mr.  Hawkins,  in  support  of  the  petition.  The 
accumulations  beyond  twenty-one  years  after  the  testator's  death  are  void  under  the 
Thellusson  Act.  In  GrijfiOis  v.  J'cre  (9  Ves.  127),  the  residue  was  to  be  invested,  and 
one-third  of  the  dividends  was  to  be  paid  to  Elizabeth  Mary  Griffiths  for  life,  but  the 
testator  declared  that  during  her  husband's  life  it  should  not  be  paid  to  her  but  be 
accumulated,  and  upon  the  death  of  her  husband  the  capital  and  accumulations 
should  be  paid  to  her,  and  if  she  should  be  dead,  to  other  persons.  A  petition  was 
presented  by  Mr.  and  Mrs.  Griffiths,  insisting  that  the  accumulation  [7]  was  void 
altogether  under  the  Thellusson  Act,  and  for  payment.  It  was  held  that  the 
accumulation  was  good  pro  ianfo,  that  is,  to  the  extent  of  twenty-one  years. 

A  direction  to  accumulate,  whether  expressed  or  implied,  is  void  for  the  excess. 
But  here  there  is  an  express  direction,  and  the  whole  frame  of  the  will  points  to  an 
accumulation,  for  the  word  "accumulation"  is  over  and  over  again  repeated,  and  the 
trustees  would  commit  a  plain  breach  of  trust  if  they  did  not  accumulate  the  income. 
In  Shaiv  v.  Rhodes  (1  Myl.  &  Cr.  135;  affirmed,  nom.  Evans  v.  Hellin,  5  CI.  &  Fiu. 
114),  no  accumulation  was  directed,  but  the  testator  directed,  that  after  the  decease 
of  his  children,  his  freehold  estate  should  stand  charged  for  twenty  years,  with  the 
payment  of  two-thirds  of  the  rent  of  so  much  money  as  in  fifteen  years  would  make 
£30,000,  and  which  with  interest,  he  directed  to  be  divided  between  all  his  grand- 
children who  should  live  to  attain  twenty-one.  This  bequest  was  supported  by  the 
Vice-Chancellor  of  England,  but,  on  appeal,  was  reversed  by  Lord  Cottenham  and  Mr. 
Justice  Bosan(iuet.  The  latter  says : — "  'The  particular  language  employed  will  not 
vary  the  conclu.sion,  if  the  substantial  meaning  of  the  clause,  according  to  a  sound 
construction  of  it,  requires  that  such  accumulation  shall  take  place."  "  If  the  provision 
in  question  cannot  be  carried  into  execution,  without  postponing  the  beneficial  enjoy- 
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iment  of  the  rents  and  profits,  in  order  that  those  rents  and  profits  may  be  laid  up 
from  year  to  year,  and  applied  at  a  future  time,  to  a  particular  object,  it  appears  to 
me  that  such  a  provision  is  within  the  statute.  If  the  disposition  be  such,  that 
accumulation  is  thereby  required,  it  is  within  the  statute."  He  concludes: — "I  am 
, therefore  of  opinion  that,  according  to  the  .sound  construction  of  the  third  clause,  in 
favour  of  the  grandchildren,  an  accumulation  of  a  portion  of  the  [8]  rents  and  profits 
lis  required  to  be  made  for  a  certain  period  ;  that  such  portion  of  the  rents  and  profits, 
'whatever  it  may  be,  is  withdrawn  from  beneficial  enjoyment  during  the  period  of 
!accumulation,  and  is  a  partial  accumulation  within  the  meaning  of  the  statute,  and 
iconsequently  void,  so  far  as  that  period  exceeds  twenty-one  years  from  the  death  of 
(the  testator." 

Lord  Cottenham  (1  Myl.  &  Cr.  161)  concurred  in  this  view,  and  after  observing 
ithat  this  was  not  a  charge  "  to  raise  it  in  the  ordinary  way,  by  sale  or  mortgage,' 
iproceeds: — "Now  in  what  conceivable  respect  does  this  differ,  either  in  form  or 
substance,  from  an  ordinary  trust  for  accumulation.  It  is  strictly  within  the  terms 
of  the  Act  of  Parliament,  being  a  direction  by  which  the  income  of  the  estate  is  to  be 
wholly  or  partially  accumulated,  for  a  longer  period  than  twenty-one  years  ;  for  the 
jresult  of  the  three  successive  trusts,  if  full  effect  were  given  to  them  all,  would  be  to 
dock  up  the  rents  and  profits  of  the  estates,  as  to  the  whole,  for  nineteen  years,  and 
:as  to  two-thirds,  for  twenty  years  more.  It  appears  to  me,  therefore,  that  this  is  in 
'reality  an  attempt  to  defeat  or  evade  the  operation  of  the  Act  of  Parliament,  and  that 
I  for  the  period  by  which  the  third  accumulation,  when  added  to  the  other,  would 
[exceed  twenty-one  years,  the  trust  must  be  declared  void." 

The  case  was  afterwards  followed,  in  M'Jkmald  v.  Bri/cc  (2  Keen,  276  ;  16  Beav. 
"'■^l),  by  Lord  Langdale,  in  which  there  was  no  direction  for  accumulation.  The 
,  testator,  after  a  limitation  which  failed,  gave  his  personal  estate  to  the  eldest  son  of 
i Peter  Shawe,  whom  failing,  he  gave  it  over.  Peter  Shawe  had  no  such  son,  and  the 
laccumulations  during  his  life,  beyond  twenty-one  years,  were  admitted  and  held  to  be 
•  void. 

[9]  Secondly,  the  petition  prays  that  the  annuity  to  Mrs.  Archi)old  may  be  borne 

liy  the  real  and  personal  estate, /fl/i\/>aA<".     This  is  an  error  which  the  Petitioner  asks 

leave  to  amend.     It  proceeded  on  the  doctrine  of  Jioherts  v.  IVaJhr,  which  has  been 

I  overruled  by  Buu(jlit(m  v.  Boiuihton  (1  H.  L.  Cas.  406).     In  that  case  there  was  a  devise  of 

all  real  and  personal  estate  to  trustees,  upon  the  trusts  and  subject  to  the  animities  and 

charges  after  bequeathed,  that  is  to  say,  "  out  of  the  rents,  issues,  interest,  dividends 

and  profits,"  to  pay  certain  annuities.     The  Vice-Chancellor  was  of  opinion  (1  Coll. 

I  3.')),  that  the  annuities  were  payable  pari  passu  :  but,  upon  appeal  to  the  House  of 

'Lords,   Bouf/hhm  v.   Bough/an  (1    H.  L.   Cas.   406),  his  decision   was  reversed,  Lord 

;  Cottenham  ol)serviug — "  The  Vice-Chancellor  does  not  refer  to  the  case  of  J!obe)t.<  v. 

I  irulhr  (1   Kuss.  vt  Myl.  752),  and  another  which  followed  it,  but  they  were  relied 

I  upon  in  the  argument;  and  the  expression  of  'making  one  mass  '  seems  to  imply, 

^  that  his  judgment  was  inHuenced  by  those  cases.     Those  decisions,  whether  right  or 

'  wrong,  are  not  at  present  under  consideration,  for  the  ground  upon  which  they  all 

proceeded,  and  which  was  new,  does  not  exist  in  the  present  case.     In  all  those  cases 

there  was  a  direction  to  sell  the  real  estate,  and  to  make  the  payments  out  of  the 

mixed  fund  so  created,  and  the   Master  of  the   KoUs  founded  his  judgment  upon 

that  fact  in  L'obeits  v.  Jl'alker.     The  same  occurred  in  Dunk  v.  Fenner  (2  Kuss.  &  ^Iyl. 

557),  although  the  disposition  was  more  complicated.     Fouvdnn  v.  Goivilri/  (3  Myl.  & 

K.  3fi3),  was  the  same,  and  so  was  Johnwn  v.  Woals  (2  Beav.  409).     In  those  cases, 

the  testators  made  one  mass  of  property,  by  directing  the  sale  of  the  realty  and  the 

application  of  the  proceeds,  together  with  the  per-[10]-sonalty.     In  the  present  case, 

no  alteration  is  made  in  the  character  of  the  funds  ;  each   part  retains  its  original 

character,  and,  as  I  conceive,  its  original  liabilities,  in  the  absence  of  any  direction  to 

the  coiitrarv.     The  land,  so  far  as  the  will  has  charged  it  is  made  chargeable  with  the 

legacies  and  annuities,  l)ut  it  has  never  been  held  that  a  mere  charge  of  legacies  upon 

the  real  estate  is  a  discharge  of  the  personalty.     The  question  is,  as  Lord  Eldoii 

puts  it  in  Booth'  v.  Jlliunlfll  (19  Ves.  517  ;  1  Mer.  193),  not  whether  the  real  estate  is 

charged,  but  whether  the  personal  estiite  is  discharged.     The  present  case  does  not, 

in  my  opinion,  fall  within  the  principle  of  those  decisions ;  leaving  them,  therefore, 


252  TENCH    r.    CHEESE  19  BEAV.  a 

untouched  by  any  observations  I  have  made,  or  by  the  course  I  shall  advise  your 
Lordships  to  adopt,  ami  looking  to  the  rule  as  it  existed  before  those  decisions,  and 
as  expounded  by  Lord  Eldon  in  liootle  v.  BbimiM,  I  am  of  opinion  that  there  is  nothing 
in  this  will  to  exonerate  the  personal  estate  from  its  onlinar}'  legal  liability  to  pay 
the  legacies  and  annuities  given  by  the  will."  They  also  cited  HalfonI  v.  Stains 
(16  Sim.  488) ;  and  as  to  the  apportionment  of  costs,  Ei/re  v.  Mar.sden  (2  Keen,  564; 
4  Myl.  &  Cr.  231). 

Mr.  Honpell  and  Mr.  Bcavan,  for  the  representatives  of  the  widow  of  the  testator. 
The  future  accumulations  are  void,  and  are  divisible  between  the  representatives  of 
the  widow  and  the  next  of  kin.  It  will  be  argued,  from  an  extra-judicial  opinioa 
of  the  \'ice-Chancellor  of  England,  in  Elhorne  v.  Gomle  (\i  Sim.  165),  that  there  must 
be  an  express  direction  to  accumulate,  in  order  to  bring  a  case  within  the  Thellusson 
Act.  The  answer  is,  first,  that  in  this  case  there  is  a  direction  expressed  or  to  be 
[11]  necessarily  implied  ;  and  secondly,  that  such  is  not  the  proper  construction  of 
the  statute. 

The  testator  frequently  uses  the  very  expression  "accumulation."  He  speaks  of 
the  failure  of  the  gift  to  his  own  children.  "  Then  (he  says),  as  to  the  whole  of  ray 
real  and  personal  estate,  and  the  accumulations  and  savings  (if  any),"  upon  trust  to 
pay  Mrs.  Archbold  an  additional  annuity.  The  snbseiiuent  expression  is  still  stronger, 
for,  after  providing  for  her  younger  children,  he  proceeds,  "And  all  the  rest,  residue 
and  remainder  of  my  real  and  personal  estate,  with  accumulations  thereof  (which  I 
hereby  dired  mil  trustee  or  trustees  to  place  out  on  mortgai/es  or  in  (forernminf  securitie-f  in  the 
2)iihlic  funJs),  upon  trust  for  the  eldest  son  of  the  said  M.  P.  Sherburne,"  and  in  default 
of  her  children,  he  proceeds,  "then  as  to  the  whole  of  my  said  real  and  personal 
estate,  and  the  accntindationit  and  savings  (if  aiiy)  of  the  rents,  dividends  and  income 
thereof,  subject  and  without  prejudice  as  afoiesaid,  upon  trust  for  Edward  B.  Tench." 

Nothing  can  be  more  distinct  than  the  direction  to  place  out  the  accumulations  on 
mortgage,  and  it  was  clearly  the  testator's  intention  that  there  should  be  an  accumula- 
tion, and  if  not,  "it  is  an  inevitable  result  of  what  the  testator  has  directed,"  Morgan 
V.  Morgan  (20  L.  J.  (N.  S.),  Ch.  109,  441  ;  S.  C.  15  Jur.  319).  There  a  direction  to 
pay  a  legacy  of  £5000  to  a  legatee,  upon  her  marriage,  with  all  the  accumulations  of 
interest,  was  held  within  the  Thellusson  Act.  The  question  did  not  arise  in  Elhomt 
V.  Goode,  for  in  that  case  there  was  a  distinct  direction  to  accumulate,  and  the  diriiim 
is  quite  opposed  to  the  decision  in  Shaic  v.  Bhodes  (1  Myl.  &  Cr.  135  ;  nom.  Evans  v. 
HeUier,  5  CI.  it  Fin.  114),  M'lhnald  v.  Bryce  (2  Keen,  276),  and  Morgan  v.  Morgan. 

[12]  Secondly,  the  eftect  of  holding  that  an  accumulation  may  go  on  to  the  same 
extent  as  before  the  Act,  provided  it  is  not  expressly  directed  Ijy  the  will,  but  is  the 
consequence  of  a  suspended  right  of  enjoyment,  will  be  to  repeal  it ;  so  that,  notwith- 
standing the  Thellusson  Act,  which  was  passed  to  prevent,  for  the  future,  the  evil 
arising  from  Mr.  Thellusson's  will,  that  very  will  would  now  be  as  valid  as  before  the 
Act,  by  merely  striking  out  the  direction  to  accumulate,  and  leaving  a  gift  of  the 
personal  estate  in  trust  for  "  the  eldest  male  lineal  descendant  of  Peter  Isaac 
Thellusson,"  living  at  the  death  of  the  survivors  of  the  several  lives  named  in  the 
will. 

It  is  necessary  to  examine  the  provisions  of  the  Act,  in  order  to  see  whether  it  is 
merely  the  mischief  of  a  direction  to  accumulate  which  is  aimed  at  and  intended  to  be 
remedied,  and  which  the  enactments  declare  void.  According  to  the  title,  it  is  an  Act, 
not  to  restrain  directions  to  accumulate,  but  "  to  restrain  all  trusts  and  directions,  whereby 
the  profits  or  produce  of  real  or  personal  estate  shall  be  accumulated,  and  the  beneficial 
enjoyment  thereof  postponed  beyond  the  time  therein  limited."  How  then  can  it  be 
said,  in  the  present  instance,  that  this  is  not  a  trust  whereby  the  profits  are  accumulated, . 
and  the  beneficial  enjoyment  thereof  postponed  beyond  twenty -one  years. 

Next,  the  recital  is,  "  whereas  it  is  expedient  that  all  dispositions  of  real  or  personal 
estates,  whereby  the  profits  and  produce  thereof  are  directed  to  be  accumulated,  and 
the  beneficial  enjoipnent  thereof  is  postponed,  should  be  made  subject  to  the  restrictions 
hereinafter  contained."  This  Act  is,  therefore,  directed  both  against  the  directions 
to  accunndate  and  the  postponement  of  the  beneficial  enjoyment. 

[13]  The  enacting  part,  read  short,  is  this  :  that  no  person  shall  "  settle  or  dispose 
of  any  property  so  and  in  such  manner  that  the  rents  and  profits  thereof  shall  be 
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wholly  or  partially  accumulated,  for  any  longer  term,"  &c.,  than  twenty-one  years, 
'&c.,  ifec.  So  far  there  is  a  direct  prohibition  agai?ist  settling  or  disposing  of  any 
iproperty,  so  that  the  rents  shall  accumulate.  The  Act  proceeds — "to  avoid  the 
idirection,  and  to  give  the  rents  and  profits  so  directed  to  be  accumulated,"  contrary 
|to  the  Act.  This  will,  therefore,  comes  within  the  title  of  the  Act,  being  "a  trust" 
iwhercl)y  the  property  shall  be  accumulated,  and  the  beneficial  enjoyment  thereof 
(postponed.  It  is  within  the  I'ecital,  being  a  disposition  whereby  the  beneficial 
jenjoyment  is  postponed,  and  also  within  the  prohibitoiy  clause,  forbidding  a  disposi- 
tion, so  that  the  rents  shall  accumulate  beyond  the  limited  period. 

Thirdly,  the  annuity  is  payable  pv  raid  out  of  the  common  fund,  composed  of 
realty  and  personalty,  which  is  given  over  in  a  mass ;  Roberts  v.  IJ^ilker,  which  case 
(has  Ijeen  followed  by  many  subsequent  ones.  The  principle  was  not  overruled  by 
IBoiit/hlim  v.  James,  which  turned  on  the  particular  power  of  the  will.  On  this  they 
jcited  several  of  the  cases  stated  in  the  note,(l)  which  it  is  convenient  to  keep 
together. 

'  Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper,  for  the  Plain-[14]-tifls,  John  S.  Tench  and 

,Edw.  U.  Tench.     First,  this  statute  being  restrictive  on  the  rights  of  disposition  of 

iproperty,  is  to  be  construed  strictly,  and  it  is  not  to  be  extended  by  construction. 

I  Such  was  the  view  taken  by  Lord  St.  Leonards,  in  Barrmi/fon  v.  Liddcll  (2  De  G.  M. 

'&  Ct.  502).     He  there  says,  "I  think  that  I  do  no  violence  to  the  word.s,  and  do  not 

carry  them,  and  I  do  not  intend  to  carry  them  beyond  their  plain  and  natural  import 

in  the  view  I  have  taken  of  their  construction.     The  subjects  of  this  country  had  a 

'right  by  law  to  accumulate  within  a  certain  limit;  but  it  was  considered  dangerous 

jthat  the  limit  should,  in  all  cases,  be  allowed  to  remain,  and  it  was  therefore  restricted 

'by  the  Act  of  Parliament.     The  same  Act,  however,  specifies  the  cases  to  which  the 

restriction  shall  not  apply  ;  and  this  being  so,  why  am  I  to  go  beyond  the  words  of 

the  Act,  in  order  to  do  something  which,  if  it   had  been  intended,  the  Legislature 

I  would  have  expressed?  those  who  drew  and  passed  the  Act  knew  better  what  they 

'meant  than  I  can  possibly  conjecture.     I  intend,  therefore,  to  do  nothing  by  conjecture. 

I  In  thus  dealing  with  the  statute,  I  do  no  violence  whatever  to  the  terms  of  it ;  I  am 

I  only  putting  a  strict  construction  upon  it,  giving  to  every  word  its  natural  and  proper 

\  import,  but  impoiting  into  it  no  new  words,  or,  in  any  way,  straining  it  to  meet  this 

particular  case."     The  decision  in  Ikvriiujton  v.  Lidddl  was  approved  of  by  the  present 

Lord  Chancellor,  in  Edwards  v.  Tuck  (3  De  G.  M.  &  G.  40).     In  Grilfi/hs  v.  Fere  (9  Ves. 

134),  Lord  Kldon  foresaw  the  cases  which  would  arise,  which  were  not  provided  for 

by  the  Act.     He  says,  "  If  the  Act  has  itself  said  what  is  to  be  the  effect,  you  cannot, 

upon  analogy,  go  farther,  than  to  apply  it  as  far  as  the  directing  words  [15]  of  the 

Act  will  allow."     He  sidjsequently  adds  (p.   13.5):  "It  is  obvious  that  many  cases 

upon  the  old  law  of  executory  devise  and  accumulation  are  not  in  any  manner  pro- 

\  II led  for  by  this  Act."     He  afterwards  instances  a  case,  in  which,  by  the  combined 

:  operation  of  a  direction  to  accumulate  for  twenty-one  years  and  the  infancy  of  the 

I  devisee,  an  accumulation  might  go  on  for  forty  years 

I  Lord  Cranworth  entertained  the  same  view  as  to  limiting  the  operation  of  the 
I  statute  to  the  express  words.  He  says  in  Wilson  v.  Jnisaii  (1  Sim.  N.  S.  298), 
[  "  Before  the  passing  of  that  Act,  there  was  no  limit  to  the  right  of  accumulation, 
I  except  that  which  applied  to  all  executory  trusts.  The  statute  says,  that  it  is  ex- 
I  pedient  to  make  the  right  of  accumulating,  and  so  postponing  the  beneficial  enjoy- 
!  ment  of  property,  subject  to  the  restrictions  thereinafter  contained,  and  then  enacts 
j  as  follows  :  [stating  the  1st  section].  The  line  thus  drawn  is  altogether  arbitrary,  and 
i  there  is  no  clue  whatever  enabling  us  to  say  what  liberty  of  accumulation  was  meant 

'  (1)  Roberts  v.  Jfalker,  1  Russ.  &  M.  752  ;  Dunk  v.  Fenner,  2  Russ.  &  M.  557  ;  //(')«  v. 
Ironinontjer,  2  Russ.  it  M.  531  ;  Salt  \.  I'liattntraji,  3  Heav.  576  ;  Stacker  v.  Harbin,  3 
Beav.  479  ;  Rhilanthropic  Sorielij  v.  Kemp,  4  Beav.  583  ;  Stureje  v.  IHmsdale,  6  Beav.  465; 
Hojikinsm  v.  Ellis,  10  Beav.  172  ;  Shalleniss  v.  U'ricjht,  12  Beav.  505  ;  Falkner  \.  (Irace, 
9  Hare,  282;  Robinson  v.  Oorernors  of  the  Limdon  Hosjiital,  10  Hare,  22  ;  Atlorney-General 
V.  Southgate,  12  Sim.  81,  reversed  12  Law  J.  (N.  S.)  Ch.  147;  West  v.  Cole,  4  Y.  &  Coll. 
462  ;  Younij  v.  llassard,  1  .Jon.  &  Lat.  470,  472  ;  Blann  v.  Bell,  5  De  G.  &  Sm.  658; 
Bouyhton  v.  James,  1  Coll.  33  ;  1  H.  Lds.  Cas.  406. 
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to  be  left  unaffected,  except  the  words  of  enactment  themselves.     Whatever  be  the  ' 
ordinarv  grammatical  meaning  of  these  words  will  be  as  completely  consistent  with 
the  expressed  intention  of  the  Act,  as  any  other  construction  on  which  the  Court  j 
might  speculate,  as  being  more  likely  to  have  been  the  real  meaning  of  those  who  ' 
framed  the  clause.     Under  these  circumstances,  I  do  not  feel  myself  warranted  in 
doing  more  than  construing  the  words  according  to  their  plain  grammatical  import." 
Jlri/an  v.  Collin.-:  (16  Beav.  17)  also  shews  that,  by  operation  of  law,  accumulation  for 
more  than  twenty-one  years  may  legally  take  place. 

Thirdly.  The  language  of  the  Act  expressly  applies  [16]  to  those  cases  only  where  ' 
there  is  a  direction  to  accumulate,  and  upon  the  face  of  the  statute  it  does  not  apply 
to  the  case  of  a  mere  naked  executory  devise;  Elhorne  v.  (ioode  (14  Sim.  174).  It  t 
has  no  application  to  an  accidental  accumulation,  the  result,  not  of  any  direction  given 
by  the  testator,  but  of  chance  ;  The  ('orporalion  of  liriihjnorili  v.  Collins  (15  Sim.  538). 
As  to  Shaw  V.  Jlhodcs,  there  was  a  direction  to  accumulate,  and  a  difference  of  opinion 
on  that  case  in  the  House  of  Lords;  Shaw  v.  Hi'llier  (5  CI.  it  Fin.  114);  and  in 
M'Danald  v.  Bryce  (2  Keen,  276),  the  point  as  to  the  statute  being  applicable  was  not 
argued. 

Lord  Langdale  has  himself,  in  his  decision  in  the  case  of  M'Donahl  v.  Bnjce,  given 
a  very  plain  rule  in  the  language  which  is  a.scribed  to  him  in  the  case  of  Eyre  v. 
Marsden  (2  Keen,  564),  where  his  Lordship  says ;  "  The  statute,  as  it  appears  to  me, 
was  not  intended  to  operate,  and  does  not  operate  to  alter  any  disposition  made  by 
the  testator,  except  his  direction  to  accumulate.  Striking  that  out,  everything  else 
is  left  as  before,  and  all  the  other  directions  of  the  will,  as  to  the  time  of  payment, 
substitution  or  any  contingencies,  are  to  take  effect,  according  to  the  true  construction 
of  the  will,  unaltered  by  the  effect  of  the  statute.  If  you  apply  that  language  to  a 
case  in  which  no  direction  for  accumulation  is  given,  but  there  is  an  executory  devise, 
by  the  operation  of  law,  the  rents  and  profits  intermediately  accruing  would  be 
preserved,  by  way  of  accumulation,  for  the  person  ultimately  taking  under  the 
executory  devise.  Where  there  is  nothing  to  strike  out  in  the  way  of  direction,  j'ou 
cannot  strike  out  the  direction  unless  you  strike  out  the  devise,  and  the  direction 
therefore  must  be  considered  as  a  separate  thing  from  the  devise  "  (p.  574). 

[17]  Lastly,  the  Plaintiffs  take  vested  estates  subject  to  be  divested  ;  Phipps  v. 
Ackers  (3  CI.  &  Fin.  702) ;  Tapmitt  v.  Newcomhe  (6  Jur.  755). 

Mr.  Wright,  for  other  parties. 

Mr.  Lloj'd,  for  executors  and  trustees. 

Mr.  Osborne,  for  Mrs.  Arehbold. 

Mr.  Follett,  in  reply.  The  trustees  are  to  hand  over  the  accumulations  to  the 
Plaintiff,  if  he  should  ever  come  into  possession,  but  how  can  the  accumulations  be 
handed  over  unless  they  are  to  be  accumulated  !  It  was,  therefore,  obligatory  on  the 
trustees  to  accumulate,  and  the  whole  scope  of  the  will  shews,  that  in  substance,  the 
rents  were,  under  the  dispositions  in  the  will,  to  be  accumulated  until  some  unknown 
person  became  entitled  to  the  possession. 

The  Master  of  the  Kolls  reserved  his  judgment,  but  he  intimated,  during  the 
argument,  that  he  thought  there  was  no  direction  to  accumulate. 

Nov.  3.  The  Master  of  the  Rolls  [Sir  John  Komilly].  The  first  question 
which  arises  in  this  case  is,  whether  the  trusts  for  accumulation  directed  by  the  will 
of  the  testator,  John  Sherburne,  are  void  within  the  39  &  40  Geo.  3,  c.  98,  commonly 
called  the  Thellusson  Act?  [His  Honor  recapitulated  the  circumstances  of  the  case 
which  it  is  unnecessary  to  repeat.]  The  question  is,  [18]  whether  this  accunudation 
falls  within  the  first  section  of  the  statute  I 

It  is,  I  think,  obvious  in  the  absence  of  any  decision  on  the  subject,  that  the  scope- 
and  object  of  the  Act  was  directed  against  testators  making  an  accumulation  of 
property  beyond  twenty-one  years,  but  that  it  was  not  directed  against  an  accumula- 
tion, which,  although  not  directed  or  indeed  anticipated  by  the  testator,  might  take 
place  by  operation  of  law.  I  expressed  an  opinion  to  this  effect  in  the  case  of  Bryan 
v.  Collins  (16  Heav.  14).  But  the  case  which  lays  down  that  doctrine  in  the  clearest 
and  most  satisfactory  manner  is  the  case  of  G-riJfiths  v.  Fere  (9  Ves.  134),  before  Lord 
Eldon,  who  suggests  a  case  of  the  following  description,  viz.,  that  of  a  legacy  given 
to  accumulate  for  twenty-one  years  to  be  paid  to  the  son  of  the  testator,  but  if  he 
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jshould  then  be  dead,  to  be  paid  with  the  accumulation  to  the  eldest  son  of  the 
testator's  brother.  Lord  Eldon  points  out  that  this  eldest  son  might  be  an  infant  of 
tender  years,  having  under  his  father's  will  an  ample  provision  for  his  maintenance, 
in  which  case,  by  the  rule  and  practice  of  this  Court,  the  legacy  would,  in  fact, 
iccumuhite  for  a  period  far  exceeding  twenty-one  years,  and  that  it  would  do  so  with- 
out ott'ending  against  the  provisions  contained  in  the  stiitute.  The  reason  of  which 
is,  that  the  e.xcess  of  the  accumulation,  beyond  the  twenty-one  years,  is  not  occasioned 
by  the  directions  contained  in  the  will,  but  because  it  is  the  duty  of  the  guardians  of 
the  child  who  is  entitled  to  the  accumulated  legacy  to  accumulate  it  still  further,  till 
he  attains  an  age  when  the  law  allows  him  to  have  the  enjoyment  of  it.  Admitting 
this  to  be  so,  it  is  said,  on  the  other  hand,  that  if  the  testator  had,  by  his  will,  directed 
this  accumulation  to  be  made,  this  [19]  direction  would  have  been  void.  It  is  difficult 
,to  understand  why,  if  the  testator  has  only  directed  that  to  be  done  which  the  law, 
without  any  direction,  would  have  itself  performed,  such  direction  can  be  considered 
is  being  obnoxious  to  the  provisions  of  the  statute.  Suppose  in  the  case  suggested 
by  Lord  Eldon,  that  the  testator  had  gone  on  to  direct  that,  in  case  the  eldest  son  of 
his  brother  becoming  entitled,  the  accumulated  legacy  should  be  paid  to  him,  if  he 
Were  twenty-one,  but  that  if  he  were  a  minor,  so  much  of  the  interest  of  it  as  might 
be  necessary  should  be  applied  for  his  maintenance  and  education,  and  that  the 
residue  should  accumulate  until  the  child  attained  twenty-one,  and  be  then  paid  to 
him.  The  testator  would,  in  that  case,  be  directing  only  that  to  be  done  which,  with- 
out any  direction,  would  have  been  performed  by  this  Court  or  by  the  guardians  of 
the  child.  I  am  at  a  loss  to  understand  why  this  direction  on  the  part  of  the  testator 
should  deprive  the  child  of  what  he  would,  in  the  absence  of  any  such  direction,  have 
been  entitled  to,  or  why  this  direction,  in  truth  to  follow  the  rules  of  law  and  the 
practice  of  the  Court  of  Chancery,  in  all  matters  regarding  the  property  of  infants, 
should  create  a  right  in  the  next  of  kin  or  in  the  heir  at  law,  and  have  the  effect  of 
[annulling  so  much  of  the  gift  to  the  child. 

I  am  of  opinion  that  such  a  direction  cannot  produce  this  effect :  whether  the 
testator  has,  in  his  will,  said  that  the  legacy  shall,  at  the  end  of  the  twenty-one  years, 
*f  his  own  son  be  dead,  be  paid  to  the  eldest  son  of  his  brother,  if  twenty-one,  or  be 
ipplied  for  his  benefit,  if  an  infant,  according  to  the  rules  and  practice  of  the  Court 
•of  Chancery  in  the  management  of  infants'  property,  or  whether  he  has,  in  express 
words,  stated  what  these  rules  and  practice  are,  or  whether  he  has  been  wholly  silent 
on  the  subject ;  in  all  these  cases,  the  re-[20]-sult  appears  to  me  to  be  the  same.  In 
!no  one  of  these  instances  has  the  testator  attempted  to  do  what  the  statute  forbids, 
|but  having  done  what  the  statute  permits,  he  leaves  the  future  operation  of  the 
:bequest  to  the  law  and  practice  of  the  Courts  of  the  country,  which  are  untouched  by 
the  statute  ;  and  the  accumulation  takes  effect  by  reason  of  that  law  and  practice,  and 
■not  by  reason  of  any  direction  contained  in  the  will  of  the  testator. 
I  In  truth,  the  principle  which  ought  to  guide  the  Court  in  these  cases  appears  to 
me  to  be  this  :  that  it  is  the  duty  of  the  Court  to  examine  the  will  and  to  ascertain 
whether  the  accumulation  beyond  the  twenty-one  years  takes  effect  by  reason  of  a 
■direction  for  that  purpose  contained  in  the  will,  or  whether  it  takes  effect  by 
ireason  of  the  manner  in  which  the  law  operates  upon  and  deals  with  a  fund  so 
icircumstanced. 

j  Suppose  a  testator  directs  a  sum  of  money  to  be  invested  in  the  funds  immediately 
;0n  his  decease,  in  the  names  of  his  executors,  to  be  paid  to  the  person  who  shall 
iCStablish  that  he  is  his  heir  at  law.  It  may  happen  that  this  may  not  be  ascertained 
Ifor  upwards  of  twenty-one  years.  It  is  the  duty  of  the  executors  to  accumulate  the 
fund  till  the  heir  at  law  is  ascertjiined.  This  is  what  this  Court  would  do.  It  cannot, 
il  think,  be  reasonably  contended  that  this  gives  the  next  of  kin  a  right  to  the 
iaccumulations  after  the  twenty-one  years  have  expired,  when  the  heir  has  made  out 
his  title,  assuming  it  to  be  twenty-five  or  thirty  years  after  the  death  of  the  testiitor 
;and  that  he  has  not  done  so  before  from  absence  abroad  or  other  satisfactory  reason. 
;The  heir  then  shews  that  he  had  a  right  to  this  money  as  soon  as  it  was  in\ested,  that 
!it  was  then  his  money,  and  that  the  accumulations  are  derived  from  his  property, 
which,  from  the  causes  above  referred  to,  he  had  not  the  oppor-[21]  tunity  or  means 
lof  asserting  his  title  to,  or  of  obtaining.     Hy  law  the  next  of  kin  have  no  right  to  it, 
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and  I  think  that  the  statute,  operating  upon  the  will  of  the  testator,  does  not  give; 
thcni  this  right.  If  the  heir  at  law  had  established  his  title  within  one  year  of  thei 
death  of  the  testator,  ho  might  have  retained  the  money  in  the  same  investment,  and! 
if  the  trustees  had  consented  to  act,  he  might  have  produced  the  same  accumulation 
by  his  own  free  will  and  pleasure,  at  the  end  of  the  twenty-five  or  thirty  years.  Tl 
fund  is  the  same  :  he  was  entitled  to  it  on  the  death  of  the  testator  ;  the  fact  of  hia^ 
establishing  his  title  some  years  sooner  or  later,  does  not  affect  that  right ;  his  title, 
when  established,  has  reference  back  to  the  time  when  the  fund  was  created. 

The  case  of  Loinbe  v.  Stowjhhm  (12  Sim.  304)  is  very  analogous  to  the  case  I  have] 
suggested.  There  the  testator  directed  £20,000  to  be  invested  in  the  names  of 
trustees,  and  to  accumulate  and  to  be  applied  forthwith,  after  his  decease,  in  building 
a  house  on  his  estate  according  to  a  plan  to  be  agreed  upon  by  the  trustees  and  the 
tenant  for  life,  for  the  time  being,  and  he  desired  that  what  was  not  required  for  the 
purpose  of  building  the  house  should  be  applied  in  the  purchase  of  lands,  to  be 
settled  to  the  same  uses  as  the  devised  estate.  The  trustees  and  the  tenant  for  life 
could  not  agree  upon  a  plan.  The  result  was  that  the  fund  accum\ilated  for  a  period 
far  exceeding  twenty-one  years,  and,  in  fact,  till  it  amounted  to  between  XGO,000  and 
£70,000.  It  was  held  that  the  direction  for  accumulation  was  not  within  the  statute^ 
and  that  the  whole  fund  was  applicable  for  the  purposes  of  the  will. 

The  direction  to  accumulate  in  that  case  was  a  mere  [22]  expression  of  what  the 
trustees  were  bound  to  do  without  any  such  direction.  The  testator  never  contem- 
plated or  endeavoured  to  create  an  accumuiation^exceeding  twenty-one  years  ;  but  the 
accumulation  took  effect,  by  reason  of  events  over  which  the  testator  had  no  control, 
and  which  he  could  not  have  foreseen. 

If,  in  that  case,  it  had  been  held  that  the  accumulations  were  to  stop,  and  the 
income  of  the  property  to  go  to  the  heir  at  law  or  next  of  kin,  the  next  step  would 
have  been  to  hold  that  if  a  fund  were  bequeathed  to  a  minor,  who  died  a  minor, 
leaving  an  only  son,  an  infant,  who  again  died,  leaving  an  only  son,  an  infant,  the 
income  of  the  fund  after  twenty-one  years  ought  to  be  paid  to  the  next  of  kin  of  the 
original  testator. 

The  case  of  Ellis  v.  Manvell  (3  Beav.  587),  and  of  Haley  v.  Bannister  (4  Mad.  275), 
are  quite  consistent  with  this  view  of  the  case. 

The  case  of  The  Corporation  of  Briilgnorth  v.  Collins  (15  Sim.  538)  is  directly 
confirmatory  of  this  view,  but  it  goes  a  step  further.  There  the  testator  directed  a 
sum  of  money  to  be  invested,  and  the  interest  thereof  to  be  paid,  in  various  shares,  to 
several  annuitants  named  in  his  will,  and  he  directed  that  on  the  death  of  the  last 
surviving  annuitant,  the  capital  and  the  accumulations,  if  any,  should  be  paid  to 
second  cousins ;  and  if  there  should  be  a  difficulty  in  ascertaining  who  they  were,  to 
be  paid  to  those  second  cousins  who  had  made  good  their  claim  within  two  years  after 
the  death  of  the  surviving  annuitant.  The  last  surviving  annuitant  survived  the 
testator  twenty-three  years,  and  there  was  consequently,  at  the  einl  of  two  years  after 
her  decease,  an  accumula-[23]-tion  exceeding  twenty-one  years,  of  the  income  of  some 
parts  of  the  fund,  which  had  been  applied  in  payment  of  the  annuities  to  those 
annuitants  who  had  first  died.  The  Vice-Chancellor  of  England  held,  that  the 
accumulation  was  not  void  within  the  provisions  of  the  statute.  He  observed  that  i] 
there  was  no  direction  to  accumulate,  but  only  an  incidental  observation  on  the 
possibility  of  there  being  an  accumulation,  and  that  the  statute  did  not  apply  to  an 
accidental  accumulation,  which  was  the  result  of  chance  and  not  the  result  of  the 
direction  given  by  the  testator. 

If  this  decision  be  correct,  it  governs  the  present  case.  It  is  impossible,  I  think, 
to  say  that  the  accumulations  in  the  present  case  are  void,  without  holding  that  the 
accumulations  ought  to  have  been  held  void  in  the  case  of  Briihjnorth  v.  Collins. 
Indeed,  the  close  analogy  of  that  case  to  the  present  is  admitted  by  the  counsel  for 
the  Petitioners  ;  but  then  they  dispute  the  propriety  of  the  decision  in  Briihjnorth  v. 
Collins,  which  they  contend  neutralizes  the  statute,  and,  practically,  makes  it  inopera- 
tive :  and  it  is  contended,  as  it  must  be  admitted,  with  much  force,  that  a  testator 
may  effect  his  object,  if  it  be  to  accumulate,  in  another  way,  without  making  any 
direct  trust  that  the  fund  shall  accumulate. 

The  case  also  of  UPDonald  v.  Bri/ce  (2  Keen,  276)  is  referred  to,  as  establishing  the 
opposite  doctrine. 
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'  In  M'Donald  v.  Bnjcc  the  testator  gave  the  residue  of  his  property  to  Robert,  the 
eldest  son  of  Peter  Shawe,  at  twenty-one  ;  but  if  ho  should  die  before  attaining  that 
age,  he  gave  the  residue  to  the  next  male  child  of  Peter  Shawe  who  should  attain 
twenty-one,  and  if  Peter  [24]  Shawe  should  die  without  having  had  and  without 
leaving  a  son  who  attained  that  age,  he  directed  the  residue  to  be  paid  to  certain 
legatees,  who  were  named  in  his  will.  When  the  testator  died,  Robert,  the  son,  was 
alive,  but  died  soon  after,  an  infant.  Peter  Shawe  attained  to  an  advanced  age,  and 
had  no  other  son  nor  auy  prospect  of  having  one,  and  the  period  of  twenty-one  years 
iexpired  while  he  was  still  alive,  and  while,  in  consequence  of  the  existence  of  the  legal 
possibility  of  his  having  a  son,  the  residue  did  not  vest  in  the  legatees.  The  will 
contained  no  direction  to  accumulate,  nor  does  it  appear  that  the  word  accumulation 
was  even  mentioned  in  it ;  but  as  the  residue  was  given  in  the  way  I  have  described, 
•it  was  the  duty  of  the  executors  to  accumulate  the  residue,  till  the  right  to  it  should 
become  vested  under  the  trusts  of  the  will.  Exactly  the  same  point,  therefore,  arose 
fin  that  case,  as  in  the  one  which  I  have  to  decide.  The  contest,  however,  in  that 
case  and  the  point  decided  was,  not  whether  the  accumulations  which  had  been  made 
by  the  executors  were  within  the  provisions  of  the  statute,  but  this  was  assumed  to 
'be  so ;  and  it  seems  to  have  been  taken  for  granted,  on  both  sides,  that  the  statute 
;prevented  and  forbade  all  accumulation  beyond  twenty-one  years.  The  consequence 
■was  that  the  only  (luestion  argued  was,  whether  the  residuaryjegatees,  or  the  next  of 
!kin,  were  entitled  to  the  income  of  the  residue,  which,  it  was  admitted,  could  no 
'longer  legally  be  invested  to  increase  the  residue  '\  Lord  Langdale  held  (no  doubt 
correctly  on  that  assumption)  that  they  went  to  the  next  of  kin,  it  being  clear  that 
if  they  were  undisposed  of  by  reason  of  the  operation  of  the  statute,  it  was  a  portion 
'of  the  residue  which  was  so  undisposed  of.  That  this  is  so,  the  examination  of  the 
^report  of  the  case  fully  establishes.  The  counsel  for  the  residuary  legatees  appear  to 
have  begun  by  asserting  that  the  testator  had  [25]  created,  or  attempted  to  create,  a 
itrust  for  accumulation,  until  the  contingent  events  should  happen,  and  that  the 
'question  to  be  decided  by  the  Court  was,  to  whom  the  income  of  the  residue 
belonged,  from  the  period  at  which  the  trust  for  accumulation  was  made  void  by  the 
(statute. 

1  The  attention  of  the  Court,  therefore,  was  not  directed  to  the  question  which 
arose  in  that  case,  as  it  did  in  Bridijnorth  v.  Collins,  and  which  I  ha\e  now  to  decide. 
,  This  circumstance,  therefore,  materially  diminishes  the  value  of  the  case  of 
'M'Donahl  v.  Bnjci'  on  the  point  now  before  me,  which  does  not  appear  to  have 
[Suggested  itself  to  the  mind  of  the  Master  of  the  Rolls,  and  on  which  it  is  possible 
I  that  the  Master  of  the  Rolls  might,  if  the  point  had  been  argued  before  him,  have 
come  to  a  conclusion  analogous  to  that  in  Brvlfinorth  v.  Collins,  a  probability  which  is 
iincreased  by  the  circumstance  that,  in  giving  judgment  in  the  case  of  £i/re  v.  Marsden 
,{2  Keen,  574),  Lord  Langdale  is  reported  to  have  stated  his  opinion  that  the  statute 
I  was  not  intended  to  operate,  and  that  it  did  not  operate  to  alter  any  disposition  of 
,the  testator,  except  his  direction  to  accumulate.  "  Striking  out  that  (his  Lordship 
!observes)  everything  is  left  as  before,  and  all  the  other  directions  of  the  will  as  to 
Ithe  time  of  payment,  substitution,  or  any  contingencies,  are  to  take  ettect  according 
tto  the  true  construction  of  the  will,  unaltered  by  the  efl'ect  of  the  statute." 
I  This  passage  is  cited  and  commented  upon  by  Sir  L.  Shadwell  in  Elhorne  v.  Goode 
j(14  Sim.  105),  who  makes  the  fol-[26]-lowing  pertinent  and  valuable  observations  on 

the  case  of  M'Donald  v.  Brijce,  viz.: — (14  Sim.  175),  "If  you  apply  that  language 
I  (viz.,  the  passage  I  have  just  read)  to  a  case  in  which  no  direction  for  accumulation 
lis  given,  but  there  is  an  executory  devise  ;  by  the  operation  of  law  the  rents  and 
;  profits  intermediately  accruint;  would  be  preserved,  by  way  of  accumulation,  for  the 
;  person  ultimately  taking  under  the  executory  devise.  Where  there  is  nothing  to 
I  strike  out  in  the  way  of  direction,  j'ou  cannot  strike  out  the  direction  unless  you 
i  strike  out  the  devise  ; "  "and  my  opinion  is  that  if  ever  a  case  should  again  arise, 
,such  as  actually  did  arise  in  M'Donald  v.  Bii/re,  it  would  deserve  veiy  serious  con- 
■sideration,  whether,  considering  the  language  of  Lord  Langdale  himself  in  the  case  of 
j  Eipv  V.  Maisdrn  and  the  hypothetical  case  put  by  Lord  Khlon  in  Griffiths  v.  I'ere,  the 
1  decision  in  M'Domild  v.   /<///(•<•  could  be   sustained.'     (14   Sira.  176.)     Accordingly, 

when  the  case  did  arise  before  the  Vice-Chancellor  of  Kngland  in  Biidtjnorth  v.  Collins, 
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he  followed  the  view  he  had  previously  expressed,  and  held  that  the  case  did  not  fall 
within  the  provisions  of  the  statute. 

The  statute  itself  has  generally  been  considered  to  be  an  ill-drawn  and  loosely- 1 
worded  Act.  The  defects  in  it  arise,  howevei-,  I  think,  more  from  the  difficulty  of 
the  subject  than  from  the  incapacity  of  the  franiers  of  it.  They  had,  in  fact,  to 
contend  with  a  dilemma  of  a  very  serious  nature.  The  statute  professes  to  leave 
executory  devises  and  bequests  untouched,  and  to  deal  only  with  accumulations. 
But  to  executory  devises  and  bequests  the  accumulation  of  the  produce  of  the  s\il)ject- 
matter  devised  or  be(|ueathed  is,  in  many  cases,  attached  by  operation  of  law.  In 
these  cases,  as  the  [27]  \'ice-Clianccllor  justly  observes,  you  cannot  strike  out  the 
direction  to  accumulate  without  striking  out  the  devise  or  the  bequest,  which  are 
left  untouched  by  the  statute.  On  the  other  hand,  if  you  permit  the  accumulation 
to  take  place,  you  may,  in  some  cases,  enable  the  testator  to  do,  in  another  way,  that' 
which  the  statute  was  framed  to  prevent. 

It  is  to  be  observed  that  this  statute  is  a  disabling  statute.  It  imposes  a  fetter 
on  the  disposition  of  property  which  did  not  previously  exist,  and,  accordingly,  it  has 
been  so  treated  by  the  Judges  in  the  ^arious  decisions  to  which  it  has  given  rise.  Iti 
has  been  construed  strictly  and  not  liberally  as  if  it  had  been  a  remedial  Act.  On 
this  principle.  Lord  Eldon,  in  (irij/i/h.-:  v.  /'c/v,  and  the  Judges  who  have  followed  him, 
have  held  that  the  trust  for  accumulation  forbidden  by  the  statute  is  not  wholly  void, 
but  that  it  is  void  only  for  the  excess  ;  and  it  is  to  be  observed  that  the  decision  of 
Lord  Eldon,  in  that  c;ise,  was  given  after  consultation  with  Sir  W.  Grant,  M.K.,  and  i 
several  of  the  Judges,  who  concurred  in  Lord  Eldon's  view  of  the  statute.  I  adopt 
the  same  view  in  the  present  case,  and  I  think  (to  use  the  words  of  Lord  Langdale  in  i 
El/re  V.  Marsden  (2  Keen,  .564) )  that  all  that  the  statute  does  is  to  strike  out  the 
direction  to  accumulate  contained  in  the  will,  so  far  as  that  direction  extends  to  a 
period  exceeding  twenty-one  years,  leaving  all  other  dispositions  untouched,  and  that, 
consequently,  if  the  other  dispositions  contained  in  the  will  have  necessarily,  by 
operation  of  law,  attached  to  them  a  trust  for  accumulation  wholly  independent  of 
any  direction  to  that  effect  contained  in  the  will,  that  trust  for  accumulation  must 
take  effect,  not  indeed  by  reason  of  the  [28]  direction  contained  in  the  will,  but  by 
reason  of  the  force  and  effect  of  the  law,  which  is  not  touched  by  the  statute.  In  the 
case  before  me  there  is  no  direction  to  accumulate.  It  is  true  he  uses  the  words 
"  with  the  accumulations,  if  any,"  but  I  make  the  same  observations  upon  this  that 
the  Vice-Chancellor  of  England  did  in  the  case  of  Bridgnorth  v.  ('ollin.%  that  the 
accumulation  arises  out  of  the  duty  of  the  executors  to  invest  and  make  the  most  of 
the  residue  which  is  to  be  given  to  the  eldest  son  of  Mrs.  Archbold  on  his  attaining 
twenty-one  and  taking  the  name  of  Sherburne,  or  if  there  be  no  son,  to  her  eldest 
daughter  on  her  attaining  that  age  and  taking  that  name,  or  failing  such  children,  to 
the  Plaintiff"  John  Sherburne  Tench,  on  similar  conditions,  or  if  he  be  dead,  to  the 
other  Plaintiff'  Edward  B.  Tench,  on  the  same  conditions. 

The  result  is  that,  in  my  opinion,  the  devises  and  bequests  contained  in  this  will, 
and  the  accumulations  incidental  to  them,  are  not  within  the  provisions  of  the  statute 
of  39  &  40  Geo.  3,  c.  98,  and  that  the  accumulations  must  go  on  until  some  person 
shall  have  acquired  a  vested  interest,  in  possession,  to  the  residue  so  disposed  of. 

This  will,  perhaps,  make  it  unnecessary  for  me  to  express  any  opinion  on  the 
other  point  which  has  been  argued  before  me,  namely,  whether  the  annuity  ought  to 
be  paid  pari  ^^o-SiW,  out  of  the  real  and  personal  estate.  As  that  question  may  never 
arise,  and  this  is  a  point  of  considerable  nicety  in  which  a  careful  review  of  all  the 
decisions  would  be  necessary  in  order  to  make  the  grounds  of  the  opinion  I  have  come 
to  clear,  and  in  which  it  is  scarcely  possible  to  reconcile  every  decision,  I  have  thought 
that  it  would  be  [29]  proper  for  me  not  to  express  any  opinion  until  the  necessity  for 
doing  so  shall  have  arisen. 

This  is  a  case  in  which,  in  my  opinion,  the  costs  of  raising  and  discussing  the 
questions  which  have  been  brought  before  me  ought  to  be  borne  by  the  testator's 
estate.  The  executors,  in  the  state  of  the  authorities,  could  not,  I  think,  have 
ultimately  distributed  the  property,  or  indeed  have  continued  this  accumulation  with 
safety  without  the  authority  of  this  Court.  All  this  has  been  occasioned  by  the 
peculiar  dispositions  to  be  found  in  the  testator's  will,  and  his  estate  must  bear  the 
costs  incidental  to  the  determination  of  the  question  he  has  raised. 
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[29]     Hammond  i:  Hammond.    Xov.  11,  1854. 

I       [S.  C.  3  Eq.  R.  119 ;  3  W.  R.  36.     See  Young  v.  Smith,  1865,  35  Beav.  90.] 

jVhere  the  recital  and  the  operative  part  of  a  deed  are  at  variance,  the  latter  must  be 
acted  on  until  the  deed  has  been  reformed.  In  a  suit  to  reform  the  instrument, 
the  Court  would  be  enabled,  from  the  circumstances,  to  judge  which  was  erroneous. 
j.  marriage  settlement  recited  an  agreement  that  the  future  property  of  the  wife 
'  should  be  settled,  but  the  covenant  to  settle  was  on  the  part  of  the  husband  alone, 
[  to  execute  all  necessary  deeds,  as  that  such  property  should  (so  far  as  he  was 
'  concerned)  be  vested  in  the  trustees  on  the  trusts  of  the  settlement.  Held,  that 
:  property  afterwards  given  to  the  separate  use  of  the  wife  was  not  liable  to  be 

i  settled. 

I 

I  On  the  marriage  of  the  Rev.  A.  Hammond  with  Miss  Beresford,  a  settlement  was 
Kecuted  between  the  intended  husband  and  wife  and  the  trustees,  which  recited  the 
[listing  property  of  the  wife,  and  that  it  had  been  agreed  that  it  should  be  settled, 
:and  that  in  case  any  property  or  effects,  either  real  or  personal,  of  the  value  of  £500 
b  one  time,  should  at  the  present  time  belong  to,  or  at  any  time  hereafter  during  the 
!iid  intended  coverture,  descend  or  devolve  to  the  said  Harriet  Charlotte  Beresford, 
[;  to  the  said  Anthony  Hammond,  in  her  right,  such  property  or  [30]  effects  should 
b  settled,  upon  the  trusts  and  for  the  purposes  hereinafter  declared  concerning  the 
|ime." 

'  The  deed  then  proceeded  to  settle  the  property  specified  in  the  usual  way,  and 
jitnessed  as  follows: — "And  this  indenture  lastly  witnes.seth  that  in  pursuance  and 
iirthcr  performance  of  the  said  agreement,  and  in  consideration  of  the  said  intended 
'arriage,  the  said  Anthony  Hammond  doth  hereliy,  for  himself,  his  heirs,  executors 
id  administrators,  covenant"  with  the  trustees,  that  if  "at  any  time  or  times  during 
le  said  intended  coverture,  an}'  real  or  personal  estate  to  the  value  of  £500  at  any 
'le  time  shall  descend  or  devolve  to,  or  vest  in,  or  shall,  at  the  present  time,  be  vested 
(i,  or  belong  to  the  said  Harriet  Charlotte  Beresford,  or  to  the  said  Anthony 
i'ammond,  in  her  right,  then  and  in  that  case,  and  so  often  as  the  same  shall  happen, 
[3,  Anthony  Hammond,  his  licirs,  executors  and  administrators,  shall  and  will,  at  the 
l)sts  and  charges  of  the  said  trust  estate,  make,  do  and  execute,  or  cause  and  procure 
i>  be  made,  done  and  executed,  all  such  acts,  deeds,  assignments,  conveyances  and 
jisuranoes  in  the  law,  whatsoever,  which  shall  be  necessary  and  proper  for  conveying, 
Jisigning,  assuring  and  confirming  the  said  real  and  personal  estate,  in  such  manner 
li  that  (regard  lieing  had  to  the  nature  and  quality  of  the  premises  respectively)  the 
iiid  real  and  personal  estate  shall  and  may,  .so  fur  as  (he  said  Anthonij  Hammond  is 
'•na/raer/,  bo  vested  in  the  trustees  or  ti'ustee  for  the  time  being  of  these  presents," 
ipon  trust  to  sell  and  hold  upon  the  trusts  before  declared. 

!  The  marriage  took  effect,  the  wife  being  of  age,  and  subsequently,  in  1845,  £3000 
fere  settled  upon  Mrs.  Hammond,  "for  her  sole  anil  separate  u.se,  and  free  from 
jiarital  control."  The  £3000  having  become  [31]  payable  in  1854,  a  question  arose, 
;hether  it  was  liable  to  be  settled  under  the  terms  of  the  marriage  settlement?  and 
le  point  was  submitted  to  the  Court  upon  a  special  case. 

!  Mr.  Dickenson  (Mr.  K.  Palmer  being  absent),  for  the  Plaintiff,  Mr.  Hammond, 
t  admit  that  this  property  comes  within  the  recital,  but  contend  that  it  is  not  within 
Ke  operative  part  of  the  deed,  which  must  govern  the  construction  of  the  instrument, 
fhe  covenant  is  on  the  part  of  the  husband  alone,  "so  far  as  he  was  concerned,"  to 
ionvey,  and  this  will  not  affect  the  wife's  separate  estate,  his  conveyance  of  it  being 
^operative  ;  iJouijlas  v.  Congirvf  (1  Keen,  410);  Thornton,  v.  Bright  (2  Myl.  A:  Cr. 
!30).  This  case  is  not  governed  by  ISulrh'r  v.  Butcher  (14  Beav.  222),  for  in  that 
|ise  it  was  agreed,  and  the  husband  covenanted,  that  the  after-acquired  property  of 
!ie  wife  should  be  assigned  by  all  proper  parties :  here  there  is  no  such  expression  of 
lijreemeut  between  all  parties,  and  the  covenant  is,  not  that  it  shall  be  conveyed  by 
111  proper  parties,  but  that  the  husband  shall  convey.  In  liamsden  v.  Smith  (2  Drew. 
98),  the  expression,  in  substance,  was  that  it  was  thereby  agreed  and  declared,  and 
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the  husband  covenanted  to  convey,  and  join  his  wife  in  conveying,  yet  Vice-Chancello 
Kinderslev  held,  that  subsecjuently  acquired  separate  property  of  the  wife  did  ik- 
come  within  the  terms  of  the  settlement.  He  considered  the  agreement  was  limiUi 
to  that  which  was  subsequently  entered  into  between  the  parties,  viz.,  a  stipulation  oi 
the  part  of  the  husband  only. 

Mr.  Lloyd  and  Mr.  Jackson,  for  the  trustees.  The  distinction  between  th 
lancjuage  in  Butcher  v.  Bukhrr  [32]  and  that  in  liainalcn  v.  Smith  is  too  subtle  fci 
follow;  "it  is  hereby  agreed  between  the  parties,"  and  "it  is  hereby  agreed  am 
declared,"  amount  to  the  same  thing.  This  case  is  governed  by  Butcher  v.  Hn/chn 
for  the  recital  is  express,  that  all  the  wife's  property  shall  be  settled.  They  oKsc  rvn 
that,  in  this  case,  the  first  life-estate  was  given  to  the  wife,  and  not  to  the  husband  a 
in  Bamxden  v.  Smith. 

Mr.  Melvill  and  Mr.  H.  R.  Young,  for  other  parties. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (without  hearing  a  reply).  '. 
think  this  covenant  does  not  include  the  property  which  came  to  the  wife  for  he: 
separate  use.  I  should  have  thought  that  the  recital  by  itself  would  have  beei 
sufficient  to  include  it,  but  the  parties  have  put  their  own  construction  on  the  recital 
by  the  .subsequent  covenant.  If  the  recital  had  been  that  the  wife  was  to  settle,  ba 
the  covenant  was  that  of  the  husband  alone,  I  still  think  I  could  not  deal  with  ii 
without  reforming  the  settlement.  If  that  case  were  brought  before  me,  I  should  bt 
able  to  judge,  from  the  evidence,  whether  the  mistake  was  in  the  recital  or  in  the 
covenant.  Here  I  think  the  recital  must  be  read  and  governed  by  the  covenant 
This  does  not  fall  within  the  case  of  Butcher  v.  Butcher,  which  I  should  follow  in 
similar  case,  but  I  think  it  does  not  apply  to  the  present.  I  must  declare  the  property 
belongs  to  the  wife  for  her  separate  use. 

Note. — See  also  Ex  parte  Blake,  16  Beav.  463,  and  In  re  Daniel's  I'msl,  18  Beav, 
309. 


[33]     Be  MiNTER.     Nor.  16,  1854. 

By  an  order  for  taxation,  the  solicitor  was  ordered,  on  payment,  to  deliver  over  the 
papers.  Having  made  default,  he  was  ordered  to  pay  the  costs  of  a  motion  t( 
compel  him,  though  he  had  delivered  them  up  after  the  notice  of  motion  but  befoK 
it  had  been  heard. 

The  usual  order  had  been  made,  for  the  taxation  of  a  solicitor's  bill,  and  the 
delivery  up  of  papers  on  payment.     (Seton  on  Decrees  (2d  edit.),  424.) 

The  bill  being  taxed,  was  paid  on  the  1st  of  August,  and  on  the  following  day  8 
demand  was  made  for  the  papers.  This  not  having  been  complied  with,  a  notice  of' 
motion  was  given  for  the  2d  of  November,  for  an  order  for  their  delivery.  The 
motion  stood  over,  and  in  the  interval,  before  the  hearing,  the  papers  were  delivered 
up. 

Mr.  Younge  now  asked  for  the  costs  of  the  motion.  See  In  re  Bainhrujge,  13  BeaVJ 
108  ;  Be  Bainhieige,  14  Beav.  645;  Be  iJufaur  and  Blakcneij,  16  Beav.  113. 

Mr.  Morris,  contrii,  argued  that  it  was  irregulai',  on  a  motion  to  bring  a  party^ 
into  contempt,  to  ask  for  costs,  and  that  they  were  never  given.  He  said  that  such, 
was  the  opinion  in  the  registrars'  office. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (after  consulting  the  registrar). 
I  am  of  opinion  that  the  client  is  entitled  to  all  the  costs.  It  is  clear  that  the 
solicitor  might  have  stopped  the  whole  proceedings  by  delivering  up  the  papers.  I 
was  surprised  to  find  on  inquiry  at  the  registrar's  office,  [34]  on  a  former  occasion, 
that  according  to  the  usual  practice,  it  required  four  orders  to  enforce  the  delivery 
of  papers  bj'  a  .solicitor — first,  the  order  for  taxation,  which  directs  the  delivery ; 
secondly,  the  order  to  deliver  within  a  specified  time  ;  thirdly,  the  four-day  order,  or 
in  default,  stand  committed  ;  and  lastly,  the  order  for  committal.  I  do  not  know 
the  reason  for  the  practice  and  there  seems  to  me  to  be  more  orders  than  are  necessary. 
[Note. — In  re  Mouriyan,  13  Beav.  84  ;  In  re  Stevenson,  14  Beav.  27  ;  Seton  on  Decrees 
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J2d  edit.),  431.]     However,  this  i.s  clear  that  the  Respondent  is  in  the  wrong  and  must 
/  'ay  the  costs. 

1 

1  Note.— The  11th  and  12th  Orders  of  26th  August  1841  (Ordines  Can.  166, 
167),  have  been  held  to  apply  to  a  cause  and  not  to  "  a  matter."  lie  Blake,  9  Beav. 
,09 ;  In  re  Lorell,  Ibul.  332  ;  In  re  David  Taylor,  10  Beav.  221  ;  /«  ?•«  Lloyd,  Ibid.  4.51  ; 
■n  re  Sterensmi,  14  Beav.  27  ;  Re  Wisewold,  16  Beav.  357.  The  order  in  Lane  v.  Olirer 
\  Hare,  97,  was  in  a  cause.     See  Seton  on  Decrees  (2d  edit.),  pp.  641,  642. 

[34]    Lewis  ('.  Morris.     37>;'.  16,  18.54. 

testator  directed  his  executors  to  pay  and  divide  the  residue  "  unto  and  amongst 
his  own  next  of  kin  under  the  Statute  of  Distributions."  Held,  that  brothers  and 
deceased  brothers'  children  took  per  stripes. 

j  The  testator,  Daniel  Goodman,  after  certain  legacies,  bequeathed  the  remainder  of 
•is  personal  estate  to  his  executors,  upon  trust  to  discharge  his  debts  thereout,  "and 
3  pay  and  divide  the  clear  residue  unto  and  amongst  his  own  next  of  kin  under  the 
;tatute  of  Distributions." 

j  The  testator  left  surviving  him  both  brothers  and  sisters,  and  children  of  a 
eceased  brother  and  sister,  and  the  question  was,  what  shares  they  respectively  took 
1  the  residue '! 

,  Mr.  Koupell  and  Mr.  Briggs,  for  the  Plaintiffs,  and  [35]  Mr.  G.  L.  Russell,  for 
ther  parties  in  the  same  interest.  The  next  of  kin  take  per  siiipes.  In  Martin  v. 
Vlorer  (\  Coll.  269),  the  bequest  was,  in  trust  for  the  persons  "who  would,  under 
|be  Statute  for  the  Distribution  of  Intestates'  Effects,  have  been  entitled  to  my  personal 
'state,  in  case  I  had  not  disposed  of  the  same  by  will."  Yice-Chancellor  Knight 
liruce  said  : — "The  persons  so  entitled  are  the  widow  and  daughter.  They  cannot, 
think,  take  eijually,  because  the  description  in  the  will  is  one,  not  of  persons  merely, 
'at  of  interest  also." 

1  In  Mattison  v.  Tanjiehl  (3  Beav.  131),  the  gift  was  for  the  persons  "who  at  the 
Hme  of  my  decease  shall  be  the  next  of  kin  of  R.  D.  according  to  the  statute  made 
jor  the  distribution  of  intestates'  effects,"  as  tenants  in  common.  Lord  Langdale 
|bserved  :  "  It  appears  to  me  that  the  next  of  kin  must  take  per  stripe.'i.  Those  who 
ire  not  next  of  kin  in  fact,  but  only  deemed  to  be  such  according  to  the  Statute  of 
')istributions,  make  out  their  title  by  representation  as  the  statute  directs,  and  I 
hink  that  they  can  be  entitled  only  to  such  interest  as  might  have  belonged  to  the 
lierson  they  represent,  unless  there  be  words  in  the  will  which  shew  a  contrary 
intention.  In  the  ab.sence  of  such  words,  it  appears  to  me  that  the  testator,  by 
■eferring  to  the  statute,  must  have  referred  to  the  taking  by  representation,  allowed 
fO  persons  standing  in  a  remoter  degree  of  propinquity  than  others." 
1  In  a  subsequent  part  of  the  judgment,  he  says: — "There  being  nothing  in  the 
ivill  to  shew  a  contrary  intention,  I  think  that  the  parties  who  made  out  their  right 
lo  be  legatees,  or  devisees  as  next  of  kin  by  representation  according  to  the  statute, 
•nust,  under  the  will,  [36]  take  by  virtue  of  that  representation,  and  only  take  the 
share  of  the  person  they  represent." 

r  In  Horn  v.  Coleman  (1  Sm.  &  G.  169),  also,  it  was  held  that,  under  a  gift  to  the 
person  entitled  as  next  of  kin  under  the  statute,  the  legatees  take,  not  as  joint-tenants, 
|)ut  as  tenants  in  common,  shewing  clearly,  that  the  statute  governed  not  only  the 
(■lass  but  the  nature  of  their  interests.  The  words  are  stronger  here,  for  the  gift  is 
|iot  directly  to  the  next  of  kin,  but  the  trustees  are  to  "pay  and  divide"  "under  the 
;;tatute,"  which  is  the  same  as  if  he  had  said  "divide  it  according  to  the  statute." 
iFhey  al.so  cited  Smith  v.  I'almer  (7  Hare,  225). 

;  Mr.  Greene,  Mr.  F.  T.  White  and  Mr.  Whitbread,  for  children  of  deceased 
jirothers  and  sisters.     The  next  of  kin  took  equally  ;)(/•  capita. 

I  This  is  a  gift  to  a  class  of  persons  "under  the  sUitute."  The  sUitute,  therefore, 
inerely  designates  the  persons,  leaving  them  to  take  in  the  usual  mode  as  a  class, 
vhich,  where  a  division  is  directed,  is  as  tenants  in  common.     It  is  not  a  gift  "  accord- 
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ing  to  the  statute,"  but  amongst  persons  "  under  the  statute."  In  llirhanhm  v. 
llichardson  (14  Sim.  526),  the  gift  was  "to  the  person  who,  at  the  son's  death,  would 
be  entitled,  under  the  Statutes  for  the  Distribution  of  the  Estates  of  Intestates,  to  his 
personal  estate,  in  case  he  should  die  intestate."  The  son  died,  leaving  a  widow  audi 
four  children,  and  the  Vice-Chancellor  of  England  held,  that  the  widow  was  not 
entitled  to  one-third,  as  she  would  have  been  under  the  statute,  but  to  one  fifth  only,  > 
shewing  that  the  statute  points  out  the  persons  but  not  the  shares.  j 

[37]  It  would  be  impossible  for  the  gift  to  have  effect  strictly  according  to  the, 
statute,  for  the  widow  would  be  excluded,  Kilner  v.  Lcrch  (10  Heav.  .'iCL') ;  and  the* 
provision  as  to  hotchpot  would  be  inapplicalile,  If'aUm  \.  Walton  (1-t  Ves.  324).! 
They  also  cited  Ahhaij  v.  Howe  (1  I)e  G.  t\;  Sm.  470). 

Mr.  Koupell,  in  reply. 

The  Master  ok  the  Rolls  [Sir  John  Komilly].  I  think  that  the  words  "to 
pay  and  divide  the  clear  residue  unto  and  amongst  his  own  next  of  kin  under  thej 
Statute  of  Distributions,"  govern  the  division,  as  well  as  ascertain  the  objects  who  are 
to  take ;  and  that  unless  the  testator  expresses  that  the  division  is  to  be  otherwise, 
the  residue  will  go  in  the  manner  pointed  out  by  the  statute.  I  think  that  the 
statute  must  regulate  the  proportions  which  they  are  to  take,  and  that  to  hold  other- 
wise would  give  rise  to  very  great  difficulties.  If  a  testator,  directing  payment  and 
division  under  the  statute,  does  not  expressly  state  how  the  classes  of  objects  are  to 
take,  they  must  necessarily  take  according  to  the  mode,  and  in  the  shares  directed  by 
the  Statute  of  Distributions. 

[38]    WicKHAM  V.  Nicholson.    Nov.  22,  1854. 

Decree  for  sale  ordered,  at  the  request  of  the  first  and  second  mortgagees  and  the 
mortgagor,  notwithstanding  the  third  incumbrancer  insisted  on  a- decree  for  fore- 
closure and  redemption,  the  value  of  the  property  not  being  proved. 

This  was  a  bill  by  a  first  mortgagee  for  foreclosure.     The  first  mortgage  was  fori 
£2000,  the  second  for  £3600,  and  the  third  charge  was  a  judgment  for  £9781.     The 
value  of  the  property  did  not  appear. 

Mr.  W.  W.  Cooper,  for  the  first  mortgagee,  asked  for  a  sale,  15  &  16  Vict.  c.  86, ' 
s.  48. 

Mr.  Shebbeare,  for  the  second  mortgagee,  and 

Mr.  Metcalfe,  for  the  assignees  of  the  mortgagor,  concurred.  ' 

Mr.  Giffard,  for  the  third  incumbrancer,  insisted  on  his  right  to  redeem. 

The  Ma.ster  of  the  Kolls  [Sir  John  Komilly].     I  think  there  ought  to  be  a  sale. 
Generally  speaking,  the  complications  of  successive  redemptions  are  ruinous  to  all ' 
parties. 

■m 

[39]    Lord  Kensington  v.  Bouverie.     Feh.  28,  March  1,  Nov.  18,  20,  Dec.  5,  1854. 

[S.  C.  24  L.  J.  Ch.  269  ;   7  De  G.  M.  &  G.  134  ;  44  E.  R.  53 ;   24  L.  J.  Ch.  442 ;  1 
Jur.  (N.  S.),  577  ;  3  W.  R.  469  ;  7  H.  L.  C.  557  ;  11  E.  R.  222  ;  29  L.  J.  Ch.  537; ' 
6  Jur.  (X.  S.),  105.     See  Mayer  v.  Murmy,  1878,  8  Ch.  D.  428;  Noi/es  v.  Polloch, 
1886,  32  Ch.  D.  63.]  .., 

A  tenant  for  life  had  a  power  to  charge  the  settled  estates  with  £20,000  and  interest. 
He  accordingly  charged  them,  and  mortgaged  the  charge  with  property  of  his  own, 
for  a  much  greater  sum,  to  several  persons  in  succession.  Held,  that  the  remainder- 
man was  entitled  to  redeem  the  £20,000  separately,  and  on  a  bill  by  the  remainder- 
man for  redemption,  accounts  and  inquiries  were  directed,  for  the  purpose  of 
ascertaining  the  amount  due  in  respect  of  the  charge  of  £20,000,  and  the  parties 
entitled  to  it. 

Under  a  power,  a  tenant  for  life  in  possession  charged  the  estate  with  £20,000  and 
interest.     The  rents  were  insufficient  to  pay  the  interest,  and  the  tenant  for  life 
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i 
J I    paid  the  deficiency  out  of  his  own  monies.     Held,  that  neither  the  tenant  for  life, 
'     nor  those  claiming  under  him,  were  entitled  to  charge  the  amount  of  the  deficiency 
of  the  rents  to  pay  the  interest  on  the  corpus  of  the  estate. 

t  The  bill  stated,  in  effect,  that  by  a  settlement  made  in  1833,  the  Kensington 
'estates  were,  subject  (with  other  property)  to  a  mortgage  foi'  £60,000,  settled  on  the 
ilate  Lord  Kensington,  for  life,  with  remainder  to  the  Plaintiff  (the  present  lord),  for 
life,  with  remainder  to  his  tiist  and  other  sons  in  tail,  with  an  ultimate  remainder  to 
[the  late  lord  in  fee.  And  a  power  was  thereby  given  to  the  late  Lord  Kensington  to 
icharge  the  settled  estates  with  any  sum  not  exceeding  £20,000,  and  interest  not 
exceeding  £5  per  cent.,  for  the  use  of  himself,  his  executors,  administrators  and 
assigns,  and  to  create  a  term  to  secure  it.  The  settlement  also  contained  a  proviso, 
Ithat  so  much  of  the  £20,000  as  should  not  have  been  raised  by  mortgage  of  the  term, 
[during  the  life  of  the  late  Lord  Kensington,  should,  upon  his  death,  as  between  his 
[representatives  and  the  persons  entitlofl  under  the  settlement,  sink  into  the  inherit- 
ance, and  that,  as  between  his  heirs  and  assigns,  and  the  parties  so  entitled,  the 
'Kensington  estates  should  be  primary  liable,  and  the  Llanbister  rectory  or  tithes  only 
[secondarily  liable,  for  paying  off  the  £60,000  for  which  both  were  mortgaged. 
I  In  183.5  the  late  Lord  Kensington  charged  the  estates  accordingly  with  £20,000 
{and  interest  at  five  per  [40]  cent,  from  that  date,  and  created  a  term  to  secure  the 
,'charge,  redeemable  upon  payment  of  principle  and  interest.  He  afterwards  mortgaged 
Ithis  charge  to  secure  several  sums,  amounting,  in  the  whole,  to  £l-t,277,  6s.  2d.,  and 
[these  several  securities  were,  prior  to  1842,  assigned  to  Lord  Braybrooke  and  others, 
'  who  are  also  the  mortgagees  of  the  £60,000. 

On  the  27th  of  January  1842,  the  late  Lord  Kensington,  by  divers  deeds  of  that 
jdate,  assigned  the  £20,000  charge  (subject  to  the  principal  sum  of  £14,277,  6s.  2d.), 
land  his  reversion  in  fee,  to  the  Defendants,  Edward  Bouverie  and  others,  to  secure 
j £24,500  and  interest,  and  to  Philip  Bouverie  and  C.  Tennant  to  secure  £32,500  and 
.  interest,  and  to  Captain  Roache  for  £23,000,  and,  at  the  same  time,  he  gave  to  each 
•of  these  parties  other  securities  as  primary  securities,  and  to  each  a  secondary  charge 
I  on  what  was  primarily  charged  to  the  other,  and  he  executed  a  receivership  deed  of 
!  even  date. 

The  late  lord  died  in  1852,  and  the  Plaintiff,  being  tenant  for  life,  subject  to  the 
I  charge  of  £20,000,  filed  his  bill  against  the  Bouveries  and  the  first  tenant  in  tail, 
'and  thereby  .splitting  the  charge  of  £20,000  into  two  of  £14,277,  6s.  2d.  and 
!  £5722,  13s.  10(1.,  he  sought  to  redeem  the  Bouveries  alone  in  respect  of  the  alleged 
1  sum  of  £5722,  13s.  lOd.  The  bill  prayed  a  declaration,  that  the  Plaintiff  was 
!  entitled  to  redeem  the  Bouveries  upon  payment  to  them  of  such  a  sum  of  money  (if 
I  any)  as  was  due  and  owing  to  them  on  account  of  this  said  sum  of  £5722,  13s.  lOd. 
]  and  interest,  and  ottering  to  pay  such  amount,  and  it  prayed  an  account,  and  upon 
I  payment,  for  a  reconveyance. 

To  this  bill  Me.ssrs.  Bouverie  demurred  for  want  of  [41]  equity,  and  the  demurrer 
was  allowed  (16  Beav.  197),  with  leave  to  amend. 
[         The    bill    was    accordingly    amended,    by    making    Lord    Braybrooke   and    his 
co-mortgagees,  and  the  executors  of  the  late  Lord  Kensington,  parties. 

The  rents  of  the  Kensington  estates  had  been  sufficient  to  to  keep  down,  and  had  been 
applied  in  payment  of,  the  interest  due  on  the  first  charge  of  £60,000,  but  they  were 
alleged  to  be  insufficient  to  pay  the  interest  on  the  further  charge  of  £20,000.  It 
appeared,  however,  from  the  evidence  in  the  cause,  that  the  interest  on  the  sum  of 
money  constituting  this  latter  charge  had  been  paid  by  the  late  Lord  Kensington 
from  other  sources  of  income. 

The  mortgagees  for  £60,000  not  requiring  to  be  paid  off,  the  Plaintitt"  proposed 
to  redeem  the  Kensington  estates,  in  respect  only  of  the  £20,000  charged,  and  he 
claimed  to  be  entitled  to  do  so  on  payment  of  £20,000  and  the  interest  which  had 
accrued  duo  thereon  since  the  death  of  the  late  Lord  Kensington  ;  but  the  Defendants, 
the  Bouveries,  refused  to  be  redeemed  on  those  terms,  insisting  that  the  Plaintiff  was 
not  entitled  to  redeem  the  Kensington  estates,  or  the  interest  therein  mortgaged  to 
them,  or  the  charge  of  £20,000  and  the  interest  thereon,  or  any  of  the  premises 
mortgaged  to  them,  without  piying  the  two  sums  of  £24,500  and  £32,500,  and  all 
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arrears  of  interest  respectively,  or  at  least  without  payment  of  the  charge  of  £i!0,000 
and  the  interest  due  thereon  since  1835,  and  on  his  exonerating  the  Lianbister 
rectory  from  the  X'iO.OOO  charged  upon  it  and  the  Kensington  estates.  The 
Defendants  alleged  [42]  that  the  rents  of  the  Kensington  estates  were  little  (if  any- 
thing) more  than  sutheient  to  keep  down  the  ititerest  of  the  £00,000,  for  which 
purjwse  they  had  been  applied  ;  and  that  neither  the  £20,000  nor  the  interest 
thereon  had  ever  beeii  raised  or  paid,  and  that  the  sum  now  due  in  respect  thereof 
amounted  to  £37,000  and  upwards.  I 

The  bill  prayed  redemption  on  the  footing  proposed  by  the  Plaintiff,  and  for  an  i 
account  against  the  Defendants,  as  mortgagees  in  possession  by  their  receiver,  since  : 
the  death  of  the  late  lord.  i 

Mr.  Selwyn  (in   the  ab-senco  of  Mr.  R.  Palmer),  for  the  Plaintitr.     This  is  the  * 
common  case  of  a  hill  for  redemption,  on  payment  of  principle,  interest  and  costs  ;  but,  i 
by  the  answer,  the  Defendants  make  a  much  larger  claim.      There  is  no  ground, 
however,  for  deviating  from  the  ordinary  rule  in  such  a  case.     The  Plaintiff  simply  . 
seeks  to  redeem  his  life-estate,  which  is  subject  to  the  charge  of  £20,000,  and  in  part 
of  which  alone  the  Defendants  have  an  interest.     The  Plaintiff' has  offered  to  pay  it, 
with  interest  thereon,  since  the  death  of  the  late  lord  ;  but  he  does  not  seek,  in  any 
way,  to  interfere  with  the  reversion  in  fee  created  by  the  settlement.     It  is  subniitteil, 
he  is  entitled  to  do  so,  without  paying  off  the  sums  for  which  the  charge  of  £20,000, 
with  other  property,  is  mortgaged. 

Mr.  Lloyd  and  Mr.  Shapter,  for  the  Bouveries,  contended  that  the  Plaintiff  was 
not  entitled  to  redeem,  except  on  terms  of  entirely  paying  off  their  incumbrances,  or,  at 
all  events,  to  the  extent  of  the  £20,000  and  interest  thereon  since  1835. 

Mr.  Roupell,  Mr.  Follett,  Mr.  Freeling,  Mr.  Tennant,  [43]  Mr.  Southgate  and  Mr. 
Micklethwaite,  for  other  parties. 

The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  I  think  the  Plaintiff  entitled  to 
some  decree  ;  the  only  question  is  as  to  the  form  of  it.  The  difhculty  I  feel  relates 
to  the  Lianbister  tithes.  I  will  state  the  difficulty  I  feel  by  stating  what  I  understand 
to  be  Mr.  Lloyd's  argument.  If  you  had  sought  to  redeem  the  charge  on  the  Lian- 
bister tithes,  and  the  £60,000  had  been  the  only  charge  upon  them,  Mr.  Lloyd  .says, 
referring  to  J'alk  v.  Lord  Clinlim  (12  Ves.  48),  in  consequence  of  the  rules  of  the  Court, 
you  must  have  made  all  the  subsequent  incumbrancers  upon  these  tithes  parties, 
and  the  result  would  have  been  that  you  could  not  have  redeemed  that  property, 
without  at  the  same  time  foreclosing  his  clients,  or  giving  them  an  opportunity  of 
redeeming,  which  would  have  involved  the  whole  account.  It  appears  to  me  that  the 
difficulty  might  be  got  over,  if  you  are  willing  to  release  the  Lianbister  tithes.  With 
respect  to  the  charge  of  £20,000,  I  feel  no  difficulty  about  that.  That,  I  am  satisfied, 
you  are  entitled  to  redeem,  upon  paying  off  the  amount  of  that  charge  to  any  persons 
who  are  interested  in  it. 

Mr.  Selwyn,  in  reply. 

Palk  V.  LonI  Clinton  (12  Ves.  48);  Hufihex  v.  JFilHam.i  (3  Mac.  &  Gor.  683); 
Cotlingham  v.  Earl  of  Shri'wshuri/  (3  Hare,  627);  Chappell  v.  7iVw  (1  De  G.  M.  &  G. 
393),  'were  cited. 

March  1.  The  Master  of  the  Rolls  [Sir  John  Romilly].  There  is  some 
complication  about  this  case,  and  I  [44]  have  had,  in  the  course  of  the  argument 
(though  I  had  no  doubt  that  the  Plaintiff  was  entitled  to  a  decree),  some  doubt  as  to 
the  form  of  that  decree.  I  think  it  is  not  necessary  to  pay  off  the  £60,000  if  the 
mortgagees  of  that  sum  do  not  require  it  to  be  paid  off;  and,  therefore,  it  being 
entered  upon  the  record  that  they  do  not  require  to  be  redeemed,  I  will  direct  an 
account  to  be  taken  of  what  is  due  upon  the  subsequent  charge  of  £20,000. 

I  am  of  opinion  that  it  is  not  the  duty  of  the  Plaintiff,  and  that  he  cannot  be 
required  to  pay  off  all  the  sums  of  money  due  to  those  persons  who  have  both  an 
interest  in  the  charge  of  £20,000,  and  are  also  mortgagees  upon  the  rest  of  the 
property  of  the  late  Lord  Kensington.  If  I  were  to  hold  otherwise,  I  should  be 
allowing,  by  an  indirect  manner,  the  charge  of  £20,000  to  be  increased  to  a  much 
larger  amount ;  and  the  effect  would  be,  that  the  settlement  would  be  of  no  value  at 
all  to  those  in  remainder.  The  deed,  executed  for  valuable  consideration,  settled  the 
estate,  subject  to  the  charges  of  £60,000  and  £20,000  on  the  late  lord  for  life,  with 
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jremainder  to  the  Plaintiff  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
imale  ;  and  it  would,  in  effect,  be  allowing  the  charge  of  £20,000  on  the  estate  to  be 
increased  to  any  amount,  if,  because  the  tenant  for  life  had  mortgaged  this  charge  of 
£20,000,  together  with  property  of  his  own,  to  any  extent  he  pleased,  the  remainder- 
;man  could  be  prevented  from  redeeming  the  charge  of  £20,000,  without  paying  off 
'also  the  whole  amount  of  the  mortgage  of  which  that  formed  a  portion. 

I  am  of  opinion  that  the  proper  decree  to  be  made  is  this :  to  take  an  account  of 
what  is  due  on  the  £20,000  for  principal,  interest  and  costs,  and  to  as-[45]-certain  to 
whom  what  shall  appear  to  be  due  on  taking  the  accounts  is  so  due,  and  in  what 
iproportions  (if  any),  and  then  to  make  the  usual  redemption  decree,  on  payment  of 
that  sum  of  £20,000,  and  interest  and  costs,  to  the  persons  to  whom  it  is  so  ascer- 
tained to  be  due,  prefacing  the  decree  by  stating  that  the  mortgagees  for  £60,000  at 
ithe  Bar,  by  their  counsel,  consent  not  to  be  redeemed,  and  to  allow  that  sum  to 
iremain  a  charge  upon  the  property.  In  my  opinion,  on  the  statement  contained  in 
the  deed,  the  second  mortgagees  must  be  treated  as  mortgagees  in  possession,  under 
that  deed,  since  the  death  of  Lord  Kensington,  and  there  will  be  an  account  of  the 
irents  received  by  them  since  his  death,  as  mortgagees  in  possession.  If  this  had  been 
the  ease  of  the  late  Lord  Kensington,  he  might,  undoubtedly,  have  been  embarrassed 
Iby  the  circumstance  that  he  had  mortgaged  the  charge  of  £20,000  with  other 
Iproperty,  and  must  redeem  the  whole.  But  that  does  not  affect  the  owner  of  the 
estate  subject  to  that  charge  of  £20,000  ;  and  there  is  a  distinction  between  the  case 
lof  the  late  and  the  present  lord.  I  think  that  is  all  the  decree  I  can  make  at  present, 
land  when  the  accounts  have  been  taken,  and  I  see  how  this  matter  is  worked  out 
ibefore  me  in  Chambers,  I  shall  be  able  to  do  justice  between  the  parties, 
i  I  am  a  little  embarrassed  at  present,  because  the  materials  which  are  now  before 
!me  do  not  give  me  the  means  of  knowing  accurately  who  are  the  persons  entitled  to 
jthe  £20,000,  and  for  that  reason  I  direct  an  inquiry.  I  suspect  there  is  some 
jcomplication  in  the  matter,  and  that  when  it  comes  before  me  for  further  considera- 
ition,  there  will  be  some  further  points  to  be  considered.  For  that  reason  I  am 
tobliged  to  reserve  further  consideration  in  this  case.  I  cannot  make  it  the  common 
decree  for  redemption,  so  that  on  the  pay-[46]-ment  of  the  amount  found  due  the 
suit  would  be  at  an  end  ;  but  I  think  it  is  necessary  to  declare  the  right  to  redeem, 
reserving  the  further  consideration  of  the  question  till  I  see  how  the  account  turns 
lout,  and  who  are  entitled  to  the  £20,000.  I  shall  also  reserve  the  costs. 
]  In  Chambers,  the  Chief  Clerk  took  an  account  of  the  interest  on  the  £20,000  only, 
'from  the  death  of  the  late  Lord  Kensington,  who  had  remained  in  possession  till  his 
(death.  The  rents  and  profits  were  found  to  be  sufficient  to  keep  down  the  interest 
on  the  £G0,000,  but  not  to  pay  the  £5  per  cent,  on  the  £20,000  also ;  and  the  case 
;now  came  before  the  Court  upon  an  adjourned  summons,  with  a  view  to  obtain  an 
linquiry  as  to  the  excess  of  interest  of  the  £20,000  over  the  balance  of  rents  and 
'profits,  after  payment  of  interest  on  the  £60,000  during  the  life  of  the  late  lord,  and 
to  have  that  excess  charged  on  the  inheritance,  as  part  of  the  mortgage  security  given 
'to  the  Defendants. 

j  Mr.  Lloyd  and  Mr.  Shapter,  for  the  Defendants  (the  Bouveries).  The  power 
igiven  by  the  deed  of  settlement  authorized  not  only  a  charge  of  £20,000,  but  of 
]interi'st  also,  and  the  creation  of  a  term  to  secure  both.  By  the  deed  of  February 
1 183.")  the  late  Lord  Kensington  exercised  his  power,  and  charged  not  only  the 
!  £20,000,  but  interest  from  the  date  of  the  deed  on  the  estate,  and  created  a  term 
j  which  was  to  cease  on  payment  of  the  £20,000  and  interest.  The  Defendants  are 
I  consequently  entitled  to  the  interest  from  the  date  of  the  charge.  By  the  contract 
'  between  the  parties,  that  interest  is  charged  on  the  estate,  and  it  has  never  paid  it ; 
i  the  late  lord  was  entitled  to  receive  from  the  inheritance  the  excess  which  he  has 
ibeen  obliged  to  pay  of  the  interest  over  the  rents,  and  the  Defendants,  [47]  standing 
in  his  shoes  by  virtue  of  the  assignment,  are  entitled  to  all  his  rights  in  respect  of  the 
charge,  as  part  of  the  security  for  their  debt,  and  to  have  a  charge  and  lien  on  the 
I  estate,  for  the  excess  of  interest  over  rents  which  accrueil  during  the  late  lord's  life, 
'and  was  paid  by  him  out  of  his  own  monies.  It  makes  no  difference  that  the  interest 
'  on  the  charge  of  £20,000  has  been  paid,  because  the  Defciulants  are  not  merely  the 
!  assignees  of  the  £20,000  charge,  but  of  all  interest  payable  in  respect  of  it,  and  the 
K.  v.— 9* 
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term  is  only  redeemable  upon  payment  of  the  £20,000  charge,  and  the  interest  from 
the  date  of  the  charge.  By  the  settlement  of  1835  the  late  lord  reserved  to  himself, 
out  of  the  est-ate,  a  sum  of  £20,000  and  interest  thereon  from  1835,  and  until  that 
has  been  paid  out  of  the  estate,  it  remains  a  charge  thereon.  The  interest  runs  from 
the  making  of  the  charge  until  it  is  levied  and  raised.  But  then  it  will  be  argued 
that  the  late  lord  was  tenant  for  life  under  the  settlement,  and  remained  in  possession 
as  such,  and  that  therefore  he  was  bound  to  keep  down  the  interest  on  the  incum- 
brances during  his  life,  and  having  paid  the  interest,  he  has  merely  performed  the 
duty  and  obligation  incidental  to  his  estate,  and  has  no  further  claim.  But  his  being 
tenant  for  life  is  not  inconsistent  with  his  having  a  charge  on  the  estate,  noi'  does  it 
diminish  the  amount  of  the  charge  affecting  the  whole  corpus  of  the  estate  ;  the  rights 
of  the  late  lord  for  the  e.xeess  of  interest  paid  by  him  instead  of  by  the  estate,  are 
those  of  a  mortgagee.  As  to  the  doctrine  that  a  tenant  for  life  takes  his  life-estate, 
subject  to  keeping  down  the  interest  on  incumbrances,  it  is  limited  to  this  :  that  he 
is  only  bound  to  keep  down  such  interest  out  of  the  rents  and  profits  (Trari/  v. 
IlrirfonI,  2  B.  C.  C.  138),  so  far  as  they  will  e.^ctentl,  and  he  is  under  no  per.sonal 
liability  to  do  more  than  to  apply  such  rents  and  profits  [48]  to  the  keeping  down  of 
the  interest,  so  far  as  they  will  extend.  The  fact  of  the  tenant  for  life  being  himself 
the  owner  of  the  charge,  can  make  no  difterence,  as  where  a  tenant  for  life  pays  off  a 
charge,  "  he  becomes  a  creditor  on  the  estate  for  the  sum  so  paid  ;  "  1  Cruise  (p.  106). 
That  being  so,  the  Defendants  who  stand  in  his  place  are  also  creditors  on  the  estate 
to  the  full  extent  of  the  charge.  They  cited  Earl  of  Clarendon  v.  Barhaiii  (I  Y.  & 
C.  C.  C.  688). 

Mr.  R.  Palmer  and  Mr.  Selwyn,  contrk.  The  intention  of  the  parties  and  of  the 
settlement  was,  that  the  late  Lord  Kensington  should  receive,  for  his  own  benefit, 
out  of  the  estate,  a  sum  of  £20,000  whenever  he  pleased,  and  that  the  ])(?rson 
advancing  it  should  have  the  estate  as  a  security,  and  be  entitled  to  the  usual  rights 
of  a  mortgagee.  In  February  1835  the  late  lord  exercised  the  power  given  him  by 
the  settlement ;  and  if  he  had  actuall}'  raised  the  charge,  and  had  remained  in 
possession  of  the  estates  as  tenant  for  life,  could  anyone  say  that  his  representatives, 
after  his  death,  would  have  been  entitled  to  make  such  a  claim  as  the  present,  for  the 
purpose  of  throwing  on  the  remainder-man  the  burden  of  paying  interest  which 
accrued  during  the  possession  of  the  first  tenant  for  life  ?  As  regards  the  Bouveries, 
they,  as  mortgagees,  cannot  be  entitled  to  an  account  of  rents  and  profits  as  against 
the  tenant  for  life,  or  mortgagor  in  possession,  even  if  he  had  not  kept  down  the 
interest.  The  late  Lord  Kensington  took  a  life-estate  under  the  settlement,  and  did 
not,  by  any  act,  repudiate  it,  or  shew  his  intention  to  enter  as  mortgagee  in 
possession,  but  he  remained  in  possession  as  tenant  for  life,  from  the  date  of  the 
settlement  at  least  till  the  [49]  appointment  of  a  receiver  in  January  1842,  if  not  till 
his  death.  He  and  those  claiming  under  him  are  precluded  from  making  any  claim 
for  any  arrears  of  interest  on  the  £20,000  whilst  he  so  remained  in  possession,  as  he 
took  the  life-estate  cum  (mere,  that  is,  with  the  liability  to  keep  down  the  interest  on 
the  charges  on  the  estates  ;  as  he  was  himself  the  owner  of  the  charge  for  £20,000  as 
well  as  tenant  for  life,  he  must  at  least  be  considered  (there  being  nothing  to  shew  a 
contrary  intention),  as  consenting  to  take  the  rents  and  profits,  or  the  life-estate,  as 
equivalent  to  the  interest  on  the  £20,000.  The  proviso  at  the  end  of  the  deed  of 
settlement  shews  that  the  intention  of  the  parties  thereto  was  not  to  make  any  such 
arrears  of  interest  a  charge  upon  the  estates,  after  the  death  of  the  late  lord,  for  it 
expressly  declares  that  so  much  of  the  charge  as  shall  not  then  have  been  raised  shall 
sink  into  the  inheritance.  There  is  no  precedent  for  such  an  account  as  is  now 
asked,  and  which  indeed  it  would  now  be  impossible  to  take,  and  it  is  only  on  the 
supposition  that  the  late  Lord  Kensington  was  a  mortgagee  in  possession  that  such 
an  account  could  be  directed.  Lord  Kensington,  however,  was  not  in  possession  as 
mortgagee,  though  he  is  treated  by  the  Defendants  as  mortgagor  in  one  way  and 
mortgagee  in  another.  Besides,  the  mortgage  of  January  1842  was,  in  form,  the 
assignment  of  Lord  Kensington's  interest  in  the  charge  at  that  time,  which  was 
reduced  to  £5722,  6s.  2d. ;  and  the  claim  raised  by  the  Defendants,  which  proceeds 
upon  the  general  words,  would,  if  acceded  to,  create  a  distinction  between  the  mort- 
gage of  the  term  and  the  mortgage  of  the  charge  secured  by  the  term. 
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Mr.  Lloyd,  in  reply. 

[50]  The  Master  of  the  Rolls  reserved  judgment. 
j  Dec.  5.  The  Master  of  the  Rolls  [Sir  John  Rorailly].  The  question  in  this 
jiase,  which  comes  before  me  on  an  .adjourned  summons,  relates  to  the  mode  in  which 
|;he  accounts  are  to  be  taken  in  a  suit  to  redeem  certain  mortgage  securities. 
j  The  facts  which  I  think  necessary  for  the  purpose  of  stating  the  question,  and  the 
';ouclusion  to  which  I  have  come,  are  as  follows: — In  the  year  1833,  on  the  marriage 
jf  the  present  Lord  Kensington,  a  deed  was  executed,  bearing  date  the  11th  of 
;)ctober  1833,  between  the  late  Lord  Kensington  of  the  first  part,  the  present  Lord 
Kensington  of  the  second  part,  and  the  trustees  of  the  third  part,  by  which  the  late 
jord  Kensington  conveyed  to  the  trustees  and  their  heirs  the  Kensington  estate 
subject  to  a  certain  mortgage  vested  in  Lord  Braybrooke  and  four  other  persons  to 
;ecure  the  sum  of  £60,000  and  interest),  to  certain  uses  and  upon  certain  trusts,  in 
avour  of  the  present  Lord  Kensington  and  the  issue  of  his  marriage,  and  in  this 
ndenture  was  contained  a  power  for  the  late  Lord  Kensington  by  deed  to  charge  the 
lands  comprised  in  the  settlement  with  the  payment  of  any  sum  of  money  not  exceed- 
ing £20,000  ;  the  proviso  is  in  these  terms.      [His  Honor  read  it.] 

By  an  indenture  bearing  date  the  -ith  of  February  183.5,  executed  between  the 
late  Lord  Kensington  of  the  one  part,  and  Henry  Whittaker  of  the  other  part.  Lord 
[•iensington  exercised  the  power  of  raising  the  £20,000,  [51]  by  conveying  the  lands 
in  question  to  Henry  Whittaker,  in  trust  to  raise  this  sum,  in  such  manner  and  in 
'Uch  proportions  as  Lord  Kensington  should  direct. 

I  By  indentures  of  lease  and  release  of  the  4th  and  5th  of  February  1835  he  charged 
his  sum  of  £20,000,  so  to  be  raised,  with  the  repayment  of  a  sum  of  £5500  advanced 
!)y  Captain  Roache  to  Lord  Kensington,  together  with  interest  at  five  per  cent.  By 
Indenture  of  24th  of  June  1835  it  was  further  charged  with  the  sum  of  £2500;  this 
vas  increased  by  further  charges  of  £5277,  6s.  2d.  and  £1000,  till  at  last,  in  April 
1838,  the  charges,  amounting  in  the  whole  to  the  sum  of  £14,227,  6s.  2d.,  were  vested 
n  the  Defendants,  who  bring  forward  the  present  claim.  To  secure  the  amount  due 
.0  them,  the  late  Lord  Kensington  assigned  and  transferred  to  them  all  the  principal 
urn  of  £20,000,  with  interest  at  five  per  cent.,  by  the  deed  of  the  4th  of  February 
1 835,  charged  and  intended  to  be  charged  on  this  property  under  this  power.  By 
iither  indentures,  the  further  sum  of  £5722,  13s.  lOd.  was  advanced  to  or  for  the  use 
jif  the  late  Lord  Kensington,  making  the  whole  £20,000,  to  secure  the  repayment  of 
k'hich,  with  interest,  this  charge  of  £20,000,  together  with  other  properties  belonging 
lO  the  late  Lord  Kensington,  stood  charged  to  the  mortgagee. 

The  rents  of  the  Kensington  estate  have  been  sufficient  to  keep  down,  and  have 
'•■cii  applied  in  payment  of  the  interest  due  on  the  first  charge  of  £60,000,  but  the 
'Ills  have  been  inadequate  to  pay  the  interest  on  the  further  charge  of  £20,000 
i^signed  to  the  second  mortgagees.  It  appears,  however,  from  the  evidence  in  the 
'ause,  that  the  interest  on  the  sum  of  money  constituting  this  charge  has  been  paid 
[ly  the  late  Lord  Kensington,  although  fiom  other  sources  of  income. 
[  [52]  The  late  I^ord  Kensington  died  on  the  10th  of  August  1852.  This  bill  was 
liled  by  the  present  Lord  Kensington  to  redeem  the  equity  of  redemption  in  this 
'state,  subject  to  the  first  mortgage,  which  the  mortgagees  are  willing  to  permit  to 
■emain  undisturbed.  Accordingly,  a  decree  was  pronounced  on  the  1st  of  March 
'854.     (See  19  Beav.  44.) 

Tile  present  Lord  Kensington  contends  that  he  is  entitled  to  redeem  this  property, 
i'li  payment  of  £20,000  and  the  interest  which  has  accrued  due  since  the  death  of  the 
late  Lord  Kensington.  The  mortgagees,  on  the  other  hand,  contend  that  the  charge, 
[reated  by  the  deed  of  1833,  was  a  sum  of  £20,000  and  interest  thereon,  and  that  this 
jvas  the  sum  which  was  reserved  to  the  late  Lord  Kensington  out  of  this  estate,  on 
,he  marriage  of  his  son,  and  that  this,  therefore,  constituted  the  late  Lord  Kensinijton's 
Interest  in  it,  antl  admitting  that  it  is  the  duty  of  the  tenant  for  life  to  keepdown 
jhe  interest  of  a  charge,  out  of  the  rents  of  the  estate  charged,  yet  that  if  the  rents 
jre  not  sufficient  for  this  purpose,  the  tenant  for  life  becomes  an  incumbrancer  on  the 
fstate  to  this  extent.  That  the  late  lord  has  mortgaged  this  charge  or  incumbrance, 
|0  vested  in  him,  to  the  Defendants,  and  that  they  are  entitletl  to  stand  in  his  shoes, 
n  this  respect. 
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The  effect  of  this  claim,  if  it  succeeds,  will  be,  as  I  understand  it,  to  exonerate  pro 
tanto  other  property  of  the  late  Lord  Kensington,  mortgaged  to  these  Defendants,  and 
which  they  consider  insufficient  to  bear  the  charges  upon  it.  The  claim  itself,  so  far 
as  I  can  discover,  is  one  of  a  novel  description.  I  have  not  been  referred  to,  nor  have 
I  myself  met  with  any  case,  where  [53]  this  point  has  been  brought  before  the 
attention  of  the  Court.  If  it  can  be  sustained,  it  must,  however,  have  occurred 
frequently  ;  but  I  am  of  opinion  that  it  cannot  be  supported,  and  many  considerations 
lead  me  to  this  conclusion.  One  that  struck  me,  early  in  the  argument,  is  the 
anomalies  that  would  be  thereby  introduced  into  the  practice  and  doctrines  of  this 
Court.  This  claim  (if  valid)  could  have  been  made  by  the  legal  personal  representa- 
tives of  the  late  Lord  Kensington,  if  the  charge  had  been  raised,  although  there  had 
been  no  mortgage  of  it  to  the  Defendants,  or  if  such  mortgage  had  been  paid  off  by 
the  late  lord.  I  have,  in  vain,  endeavoured  to  find  any  instance  of  such  a  claim,  or 
\ny  dictum  to  support  it. 

One  consequence  of  it  would  be  that  an  account  must  be  taken,  after  the  death  of 
the  tenant  for  life,  of  the  rents  and  profits  of  the  estate  received  by  him  ;  nor  do  I 
see  on  what  principle  such  an  account,  if  taken,  could  proceed,  unless  in  the  same 
way  as  if  the  tenant  for  life  had  been  a  mortgagee  in  possession  ;  that  is,  an  account 
of  what,  but  for  his  wilful  default,  he  might  have  received:  for  it  would  be  impossible 
to  permit  the  tenant  for  life  to  omit  receiving  the  rents,  and  thereby  to  make  the 
property  insufficient  to  pay  the  interest  on  the  charge,  which  it  was  his  duty  to 
keep  down,  for  the  purpose  of  becoming  a  creditor  on  the  estate  in  the  hands  of  the 
remainder-man. 

The  case  may,  I  think,  be  thus  stated  :  the  tenant  for  life  of  an  estate  mortgages 
that  estate  under  a  power  enabling  him  so  to  do ;  he  duly  pays  the  interest,  and  on 
his  decease,  his  legal  personal  representative  claims,  against  the  remainder-man,  to  be 
a  mortgagee  on  the  estate,  for  the  excess  of  interest  which  the  rents  of  the  estate 
were  insufficient  to  pay. 

[54]  Observe  the  position  in  which  the  tenant  in  remainder  is  placed  bj'  this 
claim.  If  the  tenant  for  life  had  not  kept  down  the  interest,  the  remainder-man 
might,  in  his  lifetime,  have  compelled  him  so  to  do,  or  might  have  obtained  a  receiver 
to  take  possession  of  and  to  apply  the  rents  of  the  estate  for  that  purpose.  But  in 
the  case  supposed,  the  remainder-man  is  without  remedy,  for  it  is  impossible  for  him 
to  take  proceedings  against  the  tenant  for  life,  who  does,  in  fact,  pay  the  interest, 
although  from  other  sources  of  income.  Nothing  is  better  settled,  than  that  if  the 
remainder-man  allows  the  tenant  for  life  to  receive  the  rents  without  keeping  down 
the  interest,  he  cannot,  after  the  death  of  the  tenant  for  life,  ask  for  an  account  of 
the  rents,  and  seek  to  establish  a  debt  against  his  assets,  on  the  ground  that  the  rents 
were  sufficient  for  this  purpose  ;  and  yet  if  this  claim  succeeds,  this  Court  must,  at 
the  instance  of  the  legal  personal  representative,  take  this  very  account,  for  the 
purpose  of  shewing  that  the  tenant  for  life  paid  more  than,  as  between  himself  and 
the  remainder-man,  he  was  obliged  to  pay.  The  difficulty,  delay,  and  expense  of 
taking  such  an  account  would  be  enormous,  nor  (as  I  have  already  said)  do  I  see  how, 
if  at  all,  the  account  could  be  taken,  unless  as  against  a  mortgagee  in  possession. 
Another  serious  prejudice,  which  would  accrue  to  the  remainder-man,  is  that  although 
the  interest  on  the  charge  mortgaged  by  the  tenant  for  life  could  not  be  recovered  by 
the  mortgagee  for  more  than  six  years.  Hunter  v.  Nockolds  (6  Hare,  12  ;  2  Phill.  540), 
if  this  doctrine  prevail,  the  excess  of  interest  for  the  whole  time  which  the  rents  were 
insufficient  to  pay  might  be  recovered  against  the  owner  of  the  inheritance. 

[55]  I  am  also  of  opinion  that  such  a  claim  as  the  present  never  was  contemplated 
as  possible  by  the  parties  to  the  deed  of  1833  ;  and  although  it  cannot  be  disputed 
that  a  power  to  raise  a  capital  sum  on  an  estate  includes  a  power  to  raise  the  interest 
also,  yet  the  scope  and  object  of  this  deed  and  the  acts  of  the  parties  shew  that  it 
was  never  contemplated  or  intended  that  the  late  Lord  Kensington  should  constitute 
himself,  under  any  circumstances,  an  incumbrancer  on  this  estate,  for  the  amount  of 
interest  he  might  have  paid  during  a  long  series  of  years,  and  which  the  rents  to  be 
received  were  inadequate  to  supply.  Neither  do  I  think  that  the  terms  of  the  deed 
assigning  the  charge  to  the  Defendants  admits  of  this  construction,  and  it  would  have 
been  expressly  stated  in  the  deed  had  such  been  the  intention  of  the  parties  to  it. 
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1  I  concur  also  in  the  observation  of  Mr.  Palmer  that  to  accede  to  this  argument 
'.vould  be  to  create  a  distinction  between  the  mortgage  of  the  term  and  the  mortgage 
;)f  the  charge  created  by  the  term,  which  is  neither  justifiable  in  principle  nor  intended 
jy  the  parties  to  the  deed.  If  the  late  Lord  Kensington  or  his  legal  personal  repre- 
iientative  were  precluded  from  making  such  a  claim,  which  I  think  they  were,  the 
Defendants,  who  claim  under  him,  are  equally  precluded.  In  my  opinion,  the  death 
jf  the  tenant  for  life  has  concluded  all  account  of  the  rents  and  profits  of  this  estate 
•eceived  by  him,  as  between  him  and  the  persons  entitled  to  that  estate  in  remainder, 
jn  both  sides.  I  am  of  opinion  that  if  the  interest  had  been  allowed  to  run  into 
iirrear,  the  present  Lord  Kensington,  who  (in  that  event,  and  if  the  Defendants,  the 
Mortgagees,  had  not  taken  pos.session),  might  have  obtained  a  receiver,  could  not  now 
isk  for  any  account  of  the  rents  received  by  the  late  Lord  Kensington,  or  [56]  go 
■igainst  his  assets  for  that  purpose,  and  also  that,  in  like  manner,  no  person  claiming 
nider  the  late  Lord  Kensington  can  now  come  forward  and  ask  for  such  an  account, 
or  the  purpose  of  shewing  that  the  i-ents  of  the  mortgaged  estate  were  insufficient  for 
he  purpose  of  keeping  down  the  interest  on  the  charge,  and  of  requiring  that  such 
leficiency  of  rent  should  constitute  a  charge  on  the  estate  against  the  person  entitled 
.0  it  in  remainder. 

'  I  have  considered  this  question  as  if  the  matter  were  quite  open  before  me,  but  I 
;im  further  of  opinion  that  under  the  terms  of  this  decree,  it  is  not  open  to  the 
r)efendants  to  raise  this  question,  and  that  a  special  inquiry  and  account  ought  to 
liave  been  directed  by  the  decree,  had  it  been  the  intention  of  the  Court  to  institute 
iiuch  an  inquiry,  and  to  enforce,  or  (as,  in  my  opinion,  I  ought  more  properly  to  say) 
:o  create  an  equity. 

:  This  decree  directs  a  simple  account  to  be  taken,  of  what  is  due  for  principal  and 
interest  on  the  mortgage  of  the  Defendants,  and  an  account  of  what  rent  they  have 

i eceived  since  the  death  of  the  late  Lord  Kensington,  when  thoy  took  possession. 
'his  certainly  authorizes  no  such  account  as  that  now  sought  by  the  Defendants,  and, 
>vithout  rehearing  the  cause,  I  could  not  admit  it ;  but  I  am  further  of  opinion  that 
'f  the  cause  were  reheard,  and  if  this  were  before  me  on  such  rehearing,  I  ought  to 
efuse  any  such  account  and  inquiry,  and  confine  the  decree,  as  it  is  now  confined,  to 
1  >iniple  account  and  an  ordinary  decree  for  redemption. 


[57]     Lloyd  i:  'Whitty.     N'ov.  25,  1854. 

A.  motion  for  an  injunction  was  ordered  to  stand  over,  with  liberty  to  bring  an  action. 
Held,  that  a  witness,  who  had  made  an  affidavit  on  the  occasion,  might,  afterwards 
and  before  the  trial,  be  cross-examined,  under  the  15  &  16  Vict.  c.  86,  s.  40. 

A  motion  made  for  an  injunction  had  been  ordered  to  stand  over,  with  liberty  for 
jthe  Plaintiff  to  bring  an  action  at  law.  On  that  occasion,  a  Mr.  Whitlock  had  made 
un  affidavit.  After  the  motion,  and  before  the  action  had  been  tried,  the  opposite 
pide  had  required  him  to  attend  the  examiner  to  be  cross-examined,  but  the  examiner 
[was  of  opinion  that  as  the  matter  was  suspended,  the  Act  did  not  apply,  the  words 
:of  it  being  "shall  be  used,"  and  not  "shall  have  been  used."  (15  .t  16  Vict.  c. 
[86,  s.  40.) 

j  Mr.  Fooks  applied  to  the  Court  to  .sanction  the  cross-examination.  He  referred 
xo  the  statute,  and  argued  that  as  the  affidavit  in  question  might  be  used  on  a  future 
joccasion,  a  cross-examination  was  proper. 

i  The  M.vstek  of  tiik  Rolls  [Sir  John  Romillyj.  The  fact  of  the  motion  having 
'been  heiird  makes  no  difference.  The  case  is  the  same  as  if  it  had  never  been 
'brought  on. 
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[58]     Byam  r.  Byam.     Noi:  13,  Dec.  4,  1854. 
[S.  C.  24  L.  J.  Ch.  209  ;  1  Jur.  N.  S.  79 ;  3  W.  R.  95.] 

Bj'  the  2d  clause  of  marriage  articles,  it  was  agreed  that  a  sum  should  be  settled  on 
the  wife  (not  stating  how),  and  the  husband  renounced  his  marital  right  over  it 
during  the  coverture.  The  4th  clause  provided  that  in  case  of  her  death,  leaving 
issue,  it  should  belong  to  the  husband  and  children  successively  ;  the  5th  gave  her 
a  power  of  appointment,  if  she  died  without  issue ;  and  the  6th  provided  that  the 
income  should  "m  all  rases,"  belong  to  the  husband  during  his  life.  There  was  no 
express  life-estate  given  to  the  wife.  Held,  first,  that  the  6th  clause  lieing  repug- 
nant with  the  second  clause,  the  husband's  life  interest  was  postponed  until  the 
death  of  his  wife ;  and,  secondly,  that  the  wife,  by  implication,  took  an  immediate 
life-estate  to  her  separate  use. 

Marriage  articles  authorized  the  tenant  for  life  to  withdraw  the  fund  from  the  settle- 
ment, with  the  assent  of  the  "  undersigned  trustees."  Held,  that  the  power  of  assent 
was  annexed  to  the  office,  and  might  therefore  be  exercised  by  new  trustees  appointed 
by  the  Court. 

By  marriage  articles,  a  wife  was  authorized  to  divert  the  trust  funds  for  the  benefit 
of  herself  or  children,  provided  the  diversion  be  acceded  to  by  the  trustees. 
Held,  that  the  trustees  had  a  discretion  to  consent  or  not,  that  it  must  be  brniA 
fide  exerci.sed,  and  to  justify  their  assent,  the  purpo.se  for  which  the  money  was  to 
be  applied  must,  in  their  judgment,  appear  to  be  really  for  the  benefit  of  the  wife 
or  children. 

To  save  expense,  the  Court  declared  the  construction  of  executory  marriage  articles, 
instead  of  directing  a  settlement  to  be  executed  in  conformity  therewith. 

In  September  1829  the  Plaintiflf  Elizabeth  Augusta  Byam  (then  Elizabeth  Augusta 
Temple),  married  the  Defendant  Edward  Byam,  at  Florence,  and  in  contemplation  of 
such  marriage  they  executed  certain  marriage  articles,  dated  the  10th  of  .September 
1839,  in  the  Italian  language.  The  translation  of  the  material  parts  thereof  was  as 
follows  : — "  Secondly.  There  shall  be  deducted  from  the  patrimony  and  property 
appertaining  to  Miss  Elizabeth  Augusta  Temple,"  a  sum  or  capital  of  £7000  sterlings 
"  which  shall  be  settled  on  Miss  Elizabeth  Augusta,  at  the  care  and  diligence  and 
under  the  responsibility  of  the  undersigned  executors  and  curators  (trustees).  In 
consideration  whereof,  Lieutenant-Colonel  Edward  Byam,  her  intended  husband^ 
expressly  renounces,  in  respect  of  the  said  sum  or  capital  and  during  the  coverture, 
every  right  appertaining  to  him,  or  which  shall  hereafter  appertain  to  him,  in 
the  character  of  husband,  by  virtue  of  the  existing  laws,  customs  and  usages  of 
England." 

[59]  Thirdly.  The  said  sum  or  capital  shall  never,  at  any  time,  be  diverted,  either 
in  whole  or  in  part,  during  the  natural  life  of  Miss  Elizabeth  Augusta  Temple,  save 
only  in  the  event  of  her  being  desirous  of  disposing  and  making  use  thereof  for  the 
benefit  and  advantage  of  herself,  or  of  the  common  children,  in  which  case  the  whole 
thereof  may  be  diverted  :  provided  that  such  diversion,  either  in  whole  or  in  part,  be 
acceded  to  on  the  part  of  the  aforesaid  and  undersigned  executors  and  curators 
(trustees),  and  with  the  express  consent  of  Lieutenant-Colonel  Edward  Byam,  the 
husband,  and  which,  for  the  validity  of  the  said  diversion,  shall  be  by  them  declared 
in  a  substantial  and  sacramental  form. 

Fourthly.  In  case  of  the  death  (which  God  avert)  of  Miss  Elizabeth  Augusta,  the 
wife,  leaving  issue  of  the  said  marriage,  the  said  sum  or  capital  shall  freely  appertain 
to  the  husband,  and  successively  to  the  common  children,  after  the  death  of  the  said 
husband. 

Fifthly.  In  case  of  the  said  wife  departing  this  life  without  issue,  she  shall  be  at 
liberty  freely  to  dispose  of  the  said  sum  or  capital,  in  such  manner  and  form  as  she 
shall  oi-  may  think  fit  or  expedient. 

Sixthly.  The  interest  or  income  arising  from  the  said  sum  or  capital  shall  be 
received,  and,  ever  and  in  all  caseg,  belong   to  the  said  Lieutenant-Colonel  Edward 
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Byam,  the  husbaad,  during  his  natural  life,  and  the  same  shall  be  regularly-  paid  to 
him  by  the  said  executors  and  curators  (trustees). 

Seventhly.  "  In  case  of  the  said  husband  departing  this  life  before  the  wife," 
iftn  annuity  of  £250  sterling  to  be  provided  and  secured  to  the  wife,  out  of  the 
.property  of  the  husband. 

;  [60]  Eighthly.  And  to  the  end  that  the  present  marriage  articles  may  be  fully 
and  perfectly  executed,  from  the  day  on  which  the  said  marriage  shall  be  solemnized, 
the  parties  nominate  and  appoint  as  curators  and  executors  (trustees),  for  the  complete 
ami  perfect  performance  of  the  said  articles,  the  said  Major  Sir  Grenville  Temple 
Temple,  and  Robert  Bicknell,  Esq.,  to  the  power,  superintendence  and  authority  of 
whom  is  committed,  delegated  and  conferred,  the  entire  and  exclusive  right  of 
reducing,  whenever  necessary,  the  present  marriage  articles  into  a  complete  act  or 
deed,  and  of  providing  for  the  application  and  settlement  of  the  said  sum  or  capital 
tof  £7000  sterling  in  such  manner  and  form,  from  time  to  time,  as  to  them  may  seem 
fit  and  expedient,  provided  the  same  be  not  incompatible  with  the  object,  spirit,  and 
,leuor  of  the  said  present  stipulations. 

j  The  marriage  articles  were  signed  by  Edward  Byam,  Elizabeth  Augusta  Temple, 
and  Sir  Grenville  Temple  Temple,  and  were  registered  at  Florence  ;  but  no  settlement 
had  ever  been  executed  in  pursuance  of  the  articles. 

i  The  trustees,  Kobert  Bicknell  and  Sir  Grenville  Temple  Temple,  were  both  dead, 
land  the  articles  contained  no  power  to  appoint  new  trustees. 

I  The  question  in  the  cause  related  to  the  construction  of  the  above-stated  marriage 
(articles.  The  Plaintift',  Mrs.  Byam,  submitted  that  the  trust  funds  were  at  her 
disposal,  or  in  ca.se  any  consent  was,  under  the  circumstances,  necessary  to  her  dis- 
posal thereof,  that  such  consent  might  be  given  by  the  new  trustees  now  to  be 
appointed.  The  bill  prayed  a  declaration  of  rights,  and  [61]  that  two  gentlemen 
who  were  named  might  be  appointed  new  trustees  of  the  marriage  articles. 
I  Mr.  K.  Palmer  and  Mr.  C.  Hall,  for  the  Plaintiff.  First,  the  Plaintiff,  Mrs. 
iByam,  has,  by  virtue  of  the  articles,  a  power  to  withdraw  the  fund  from  the  settle- 
"ment,  either  with  or  without  the  consent  of  the  trustees.  This  may  be  done  either 
ifor  her  own  benefit  or  for  that  of  the  children  ;  therefore  this  is  not  an  advancement 
clause  for  the  benefit  of  the  issue,  but  a  power  which  may  be  exercised  for  her  own 
jbenetit.  The  assent  of  the  trustees,  which  is  required  by  the  articles,  is  either 
attached  to  the  office  of  trustee,  and  to  be  executed  by  the  trustees  for  the  time 
ibeing,  or  if  it  be  a  personal  direction,  then  it  has,  by  the  death  of  the  trustees 
[nominated  by  the  articles,  become  impossible  to  obtain  it.  The  Plaintiff  is  relieved 
'from  the  necessity  of  procuring  that  consent  which  is  impossible,  and  she  can  now 
withdraw  the  fund  without  any  such  consent. 

j  Secondly,  the  Plaintiff  is  entitled  to  a  life-estate  for  her  separate  use.  This, 
jthough  not  distinctly  given,  is  to  be  implied  from  the  language  and  general  scope 
of  the  articles  ;  for  the  fund  is  to  be  settled  on  her,  and  there  is  a  renunciation  bj' 
jthe  husband  of  his  marital  right  over  the  fund. 

I  Thirdly,  the  contract  is  executory,  and  the  Court  would  direct  a  proper  power  to 
lappoint  new  trustees  to  be  introduced  into  the  settlement,  to  be  executed  in  pur- 
isuance  of  the  articles,  and  they,  when  so  appointed,  might  consent  to  the  withdrawal 
lof  the  fund. 

I  Mr.  Lloyd,  for  Colonel  Byam,  argued,  first,  that  he  was  entitled  to  an  immediate 
:life  interest,  for  it  was  reserved  to  him  "in  all  cases;"  and,  secondly,  that  his  [62] 
I  renunciation  extended  to  the  "capital"  only,  during  the  coverture,  and  not  to  the 
i  income. 

I  Mr.  Keginald  Walpole,  for  the  children.  First,  the  wife  had  no  power  of  revoca- 
:tion,  except  in  the  event  of  there  being  no  children  of  the  marriage.  Secondly,  that 
[power  is  now  incapable  of  being  exercised,  for  it  was  committed  to  the  "undersigned 
I  trustees,"  and  gave  them  a  personal  discretion,  which  did  not  extend  to  their  successors 
iin  office  ;  1  Sugden  on  Powers  (p.  1-t-t  (6th  edit.) ). 

I       Mr.  C.  Hall,  in  reply.     There  was  no  personal   confidence  placed  in  the  first 

trustees,  and  the  instrument  being  executory,  the  Court  would  frame  a  clause  which 

I  would  work  so  as  to  secure  to  the  parties  the  benefits  intended  for  them,  and  for  that 

purpose  insert  a  power  to  the  trustees  for  the  time  being  of  assenting  to  the  with- 
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drawal  of  the  fund.  As  to  the  husband  having  a  life-estate  "  in  all  cases,"  tho^e 
words  refer  to  the  two  events  of  there  being  and  not  being  issue,  and  the  6th  clans,,' 
•was  intended  to  qualify  the  previous  provisions,  so  as  to  make  the  whole  harmonize. 

A  question  was  also  argued,  but  not  decided,  whether  the  wife's  life-estiite  was  to 
be  without  power  of  anticipation.     Bnisgei/  v.  Chalmers  (16  Beav.  231)  was  referred  to. 

The  Master  of  the  Rolls  reserved  judgment. 

Jki:.  i.  The  Mastek  ok  the  Rolls  [Sir  John  Romilly].  This  is  a  cause,  the  object 
of  which  is,  to  obtain  from  the  Court  its  opinion  upon  the  construction  to  be  put  [63] 
on  certain  articles  of  marriage,  entered  into  between  Major-General  Byam  and  his  wife, 
then  Miss  Temple,  at  Florence,  in  the  month  of  September  1829.  Properly  speaking, 
a  marriage  settlement  ought  to  be  executed  in  pursuance  with  those  articles,  carrj'ine 
their  executory  provisions  into  effect.  The  parties,  however,  are  desirous  to  avoid 
that  expense,  and  this  object  may  be  accomplished  by  obtaining  from  this  Court  a 
declaration  as  to  the  true  meaning  of  the  articles,  upon  which  declaration  the  parties 
will  be  able  to  act,  without  causing  a  formal  instrument  to  be  prepared  and  executed. 
One  point  only  is  suggested  as  creating  any  doubt  as  to  the  meaning  and  effect  of 
these  articles,  and  this  point  relates  to  the  withdrawal  of  a  sum  of  £7000  from  the 
trusts  of  the  settlement. 

The  articles  were  executed  at  Florence,  and  were  drawn  up  in  the  Italian  language; 
a  translation,  however,  is  verified,  for  the  purposes  of  this  cause,  and  it  is  not  dis- 
puted, and  indeed  it  is  so  expressed  in  the  body  of  the  deed  itself  that  this  is  an 
instrument  entered  into  between  English  subjects,  and  to  be  construed  according  to 
English  rules  of  construction.  The  general  efl'ect  of  the  articles  is  this  : — By  the  2d 
clause,  a  sum  of  £7000,  the  property  of  the  lady,  is  to  be  settled  on  her ;  and  the 
husband  renounces,  during  the  coverture,  every  marital  right  both  present  and 
future.  I  pass  over,  for  the  present,  the  3d  clause  on  which  the  question  arises. 
The  4th  clause  provides  that  in  the  event  of  Mrs.  Byam's  death,  leaving  issue,  the 
capital  sum  shall  belong  to  the  husband,  and  successively  to  the  children  of  the 
marriage  after  his  death.  The  5th  provides  that  if  the  wife  die  without  issue,  she 
may  dispose  of  the  capital  as  she  may  think  fit.  The  6th  provides  that  in  all  cases 
the  income  of  the  fund  shall  belong  to  and  be  received  by  the  husband  during  his 
natural  life.  The  7th  [64]  provides  that  if  the  wife  survive  the  husband,  she  shall 
receive  an  annuity  of  £200  per  annum  for  her  life  out  of  the  property  of  her  husband. 
The  8th  clause  appoints  the  trustees  of  the  settlement,  and  provides  that  they  shall, 
whenever  required,  cause  a  proper  settlement  to  be  prepared  and  executed,  for  the 
purpose  of  carrying  these  articles  into  elfect. 

Apart  from  the  3d  clause,  to  which  I  am  about  presently  to  refer,  I  think  that  no 
difficulty  could  be  found  in  ascertaining  the  proper  meaning  of  these  articles.  It 
appears  to  me  to  be  this  :  that  a  sum  of  £7000  was  to  be  vested  in  the  trustees  for 
the  life  of  the  wife,  for  her  separate  use  during  coverture,  and  free  from  the  acts  and 
control  of  her  husband ;  that  after  her  decease,  it  was  to  go  to  the  husband  for  his 
life,  and  after  his  decease  to  be  divided  equally  amongst  the  children  of  the  marriage; 
that  in  default  of  issue,  it  was  to  go  to  such  persons  as  the  wife  should  appoint.  If 
she  survived  her  husband,  she  was  to  have,  in  addition  to  the  income  of  the  £7000, 
an  annuity  of  £250  for  her  life,  to  be  secured  out  of  the  husband's  property. 

Notwithstanding,  the  terms  of  the  6th  clause  seem  to  point  to  the  husband's 
receiving  the  income  of  the  £7000  "  in  all  cases,"  as  this  would  be  repugnant  to  the 
2d  clause,  which  excludes  his  marital  right,  I  am  of  opinion  that  this  clause  refers  to 
the  contingency  last  mentioned,  viz.,  of  the  husband  surviving  the  wife  ;  in  which 
event,  whether  she  leave  issue  or  not,  and  whether  she  dispose  of  the  fund  or  not, 
the  husband  is,  in  every  such  case,  to  have  a  life  interest  in  the  fund  after  the. 
decease  of  his  wife. 

The  3d  clause  on  which  the  question  arises  is  to  this  effect.     (See  19  Beav.  59.) 

[65]  I  think  that  this  gives  a  power  to  the  wife  to  withdraw  from  the  settlement 
the  sum  of  £7000  or  any  part  thereof,  in  other  words,  to  put  an  end  to  the  settlement 
as  to  the  whole  or  any  portion  of  the  sum  settled,  subject,  however,  to  the  following 
conditions : — 

First,  that  the  purpose  for  which  the  sum  to  be  withdrawn  is  proposed  to  be 
applied  is  for  the  benefit  of  herself  or  her  children. 
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Secondly,  that  her  husband  assents  to  the  withdrawal. 

Thirdly,  that  the  trustees  of  the  settlement,  for  the  time  being,  also  consent  to 
j  this  withdrawal ;  and 

Fourthl}',  that  the  purpose  for  which  the  money  is  to  be  withdrawn,  and  the 
consent  of  the  husband  and  of  the  trustees  to  that  withdrawal,  must  be  fully  set  forth 
and  expressed,  in  a  deed  to  be  drawn  and  executed  for  this  purpose. 

I  think  that  a  discretion  is  reposed  in  the  trustees  to  give  or  to  withhold  their 
i  consent,  and  that  this  discretion  must  be  band  jkle  exercised  ;  that  the  purpose  for 
!  which  the  money  proposed  to  be  withdrawn  is  to  be  applied  must  be  such  as  will 
i justify  them  in  consenting  to  its  withdrawal;  and  that  it  will  not  be  a  sufficient 
justification  for  such  consent,  that  the  wife  desires  it  and  that  the  husband  consents 
to  it,  unless  the  purpose  for  which  it  is  to  be  applied  be  one  which,  in  their  judgment, 
'  will  really  be  for  the  benefit  of  the  wife  or  of  her  children. 

With  respect  to  the  argument  addressed  to  me  that  this  consent  was  reposed  in 

the  individual  persons  named  as  trustees  in  the  settlement,  and  that,  as  those  persons 

are  now  dead,  this  consent  can  no  longer  be  [66]  exercised,  I  am  not  of  that  opinion. 

[  There   is  no  question  but  that  a  power  to  consent,  given  to  named  and  specified 

.  persons,  cannot  be  exercised  after  the  death  of  any  one  of  them  ;  but  it  is  also  equally 

;  certain   that  when  such  a  power  is  conferred   on  persons,  not  in   their  individual 

;  character  but  in  their  character  of  trustees,  the  power  will  belong  to  the  trustees  for 

I  the  time  being.     The  power  in  this  case  is,  in  my  opinion,  annexed  to  the  office,  and 

t  not  to  the  persons  named  as  trustees  in  their  individual  character,  and  accordingly 

'  it  may,  in  my  opinion,  be  exercised  by  the  trustees  for  the  time  being,  whosoever 

they  may  be.     But  I  repeat  again  that,  in  my  opinion,  this  power  must  be  haml  Jkle 

!  exercised  by  them,  in  the  way  they  shall  consider  for  the  benefit  of  Mrs.  Byam  and 

I  of  her  children  ;  and  that  the  mere  desire  of  Mrs.  Byam  to  withdraw  this  fund  from 

[  the  settlement  is  not  alone  sufficient,  although  the  husband  consent.     In  other  words, 

I  and  to  adopt  the  expressions  used  in  this  bill,  "  that  the  £7000  is  not  at  her  sole 

'  <lisposal,"  but  that  the  £7000  is  at  her  disposal,  provided  not  only  her  husband 

•fnisents,  but  also  provided  the  object  for  which  it  is  to  be  applied,  being  stated,  is 

>iieh  as  the  trustees  approve  of,  and  that  the  record  of  this  purpose  and  of  their 

approbation  of  it  must  appear  by  an  instrument  executed  by  them  in  solemn  form,  to 

which  the  hu.sband  must  also  be  a  party. 

Take  a  decree  to  appoint  new  trustees  in  the  place  of  those  who  are  deceased,  and 
take  a  declaration  as  to  the  construction  of  the  articles  to  the  effect  I  have  already 
i  expressed,  and  let  the  costs  of  all  parties  be  paid  out  of  the  capital  of  the  fund. 

[67]     Earl  v.  Ferri.s.     Nov.  4,  13,  1854. 

[S.  C.  24  L.  J.  Ch.  20  ;  1  Jur.  (N.  S.)  5  ;  3  Eq.  R.  57  ;  3  W.  R.  36.     See  Butler  v. 
I  Jlutlei;l88-y,  16  Q.  B.  D.  377.] 

I  A  wife  can  only  be  made  a  party  to  a  suit  instituted  by  her  husband  in  respect  of 
her  separate  estate  ;  and  the  husband,  by  making  her  a  party,  in  fact  admits  it  to 
be  her  separate  estate. 
A  bill,  tiled  l)y  a  husband  against  his  wife  and  A.  B.  (a  trustee),  alleged  that  the 
husband's  money  had  been  invested  by  his  wife  in  real  estate,  which  had  been 
conveyed  to  A.  B.  for  her  separate  use.  It  alleged  that  the  wife  asserted  that  the 
property  had  been  purcha.sed  out  of  her  separate  estate,  and  that  A.  B.  was  a 
trustee  for  her ;  and  it  prayed  that  A.  B.  might  be  declared  a  trustee  for  the 
Plaintift'.     To  this  bill  a  general  demurrer  of  the  wife  was  allowed. 

This  bill  was  filed  by  Mr.  Earl  against  Mrs.  Earl  (his  wife)  and  it  alleged  that 
Mrs.  Earl  had  accunmlated  a  considerable  sum  of  money  unknown  to  the  Plaintitf, 
partly  from  her  own  earnings  and  ])artly  from  monies  belonging  to  the  Plaintift",  and 
had  invested  it  in  the  purchase  of  real  estate,  which  had  been  conveyed  to  Ferris,  as 
the  nominal  purchaser,  in  trust  for  the  sole  and  separate  use  of  Mrs.  Earl,  who  had 
received  the  rents  down  to  Christmas  last.     It  also  alleged  that  Ferris  had  distrained 
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on  the  tenant  of  the  premises  some  months  ago,  but  upon  being  told  that  the  Plaintiff 
claimed  the  rent,  he  withdrew  the  distress :  that  the  property  was  rated  to  the  poor 
and  other  rates  in  the  Plaintiff's  name.  It  further  stated  that  Mrs.  I-Lirl  alleged  that 
the  property  was  purchased  with  monies  to  which  she  was  entitled  for  her  separate 
use,  and  that  Ferris  was  a  trustee  thereof,  for  her  sole  and  separate  use,  free  from  the 
control  or  rights  of  the  Plaintiff,  whereas  the  Plaintiff"  charged  the  contrary.  The 
bill  prayed  a  declaration  that  Ferris  was  a  trustee  for  the  Plaintiff',  for  a  conveyance 
of  the  property  to  the  Plaintiff,  and  an  account  of  the  rents  and  profits  already 
received. 

To  this  bill  Mrs.  Earl  filed  a  general  demurrer. 

Mr.  K.  Palmer  and  Mr.  Batten,  in  .support  of  the  demurrer,  contended  that  as  the 
husband  and  wife  were,  [68]  in  law,  one  and  the  same  person,  the  former  could  not, 
therefore,  maintain  a  bill  against  the  latter,  except  in  the  case  of  separate  estate,  as 
to  which  the  wife  was  treated  as  a,  feme  sole.  They  cited  iMiis  v.  I'roul  (7  Beav.  288), 
fFake  v.  Parhr  {'1  Keen,  .o9).  As  to  her  right  to  the  savings,  thev  cited  Slanning  v. 
Style  (3  Peere  Wms.  33-i). 

Mr.  Sandys,  cmtm.  This  is  the  case  of  a  husband  filing  a  bill  against  a  person 
possessed  of  property  which  is  the  Plaintiff's  in  right  of  his  wife.  He  alleges  and 
proposes  to  prove  that  that  which  purports  to  be,  or  is  alleged  by  her  to  be,  her 
separate  estate,  is  really  his,  and  he  accordingl}-  asks  a  conveyance  of  it.  The  proper 
course,  under  such  circumstances,  is  to  make  the  wife  a  Defendant,  to  give  her  the 
opportunity  of  contesting  the  Plaintift"s  title  ;  Hanrott  v.  Vadwalhuler  (2  Kuss.  \"  Myl. 
545);  Mitf.  PI.  (p.  105  (-tth  edit.)).  The  conve_vance  was  made  to  Ferris  on 
wrongful  trusts  ;  and  as  to  Mrs.  Earl  being  entitled  to  her  earnings,  her  husl)and 
never  authorized  her  to  retain  them  for  her  separate  use  ;  and  there  is  a  sort  of 
administration,  also,  of  Plaintiff's  right  by  Ferris,  who  allowed  him  to  receive  the 
rents  distrained  for.  There  is  a  sufficient  charge  in  the  bill,  at  all  events,  to  make 
the  Defendant,  Mrs.  Earl,  appear  and  answer. 

Mr.  K.  Palmer,  in  reply.  The  bill  alleges  the  reverse  of  an  interest  to  be  pro- 
tected, and  asserts  that  all  is  the  husband's,  and  that  there  is  no  separate  use.  And 
there  is  simply  an  averment  that  the  trustee  admits  the  right  of  the  Plaintiff,  not 
that  he  sets  up  an  independent  title  or  refuses  to  convey. 

The  M.vster  of  the  Rolls  postponed  judgment. 

[69]  Nov.  13.  The  Master  of  the  Rolls  [Sir  John  Romillyl.  This  is  a  suit  in- 
stituted by  a  husband  against  his  wife  and  a  trustee,  and  he  asks  that  certain  property 
may  l)o  declared  to  be  his,  and  not  his  wife's,  and  that  the  trustee  may  be  declared  to 
hold  it  in  trust  for  him,  and  that  an  account  may  be  taken  of  the  rents  and  profits. 
The  case  is  this  : — A  married  woman,  from  money  saved  and  other  sources,  became 
possessed  of  some  houses,  which  she  had  conveyed  to  a  trustee  for  her  benefit,  and 
the  husband  files  this  bill  against  the  trustee,  claiming  the  estate.  I  think  it  estab- 
lished, by  all  the  cases  to  which  I  was  referred,  that  the  wife  is  only  made  a  party 
to  a  suit  instituted  by  her  husband,  in  respect  of  her  having  separate  estate,  and  the 
husband,  by  making  her  a  party,  in  fact  admits  it  to  be  her  separate  estate.  (Mitford, 
105,  and  the  cases  cited  in  note  (r.).)  The  question  is  gone  into  very  fully  by  Lord 
Langdale,  in  Davis  v.  Front  (7  Beav.  288),  and  IFake  v.  Parker  (2  Keen,  59).  The 
case  of  Ilanrotl  v.  CwhcaUmkr  (2  R.  &  M.  545),  which  was  cited  against  this,  and  in 
consequence  of  which  I  reserved  my  judgment,  is  in  fact,  when  looked  into,  a  ease  of 
separate  estate  of  the  wife. 

I  am  of  opinion,  therefore,  that  a  wife  can  only  be  made  a  party  in  respect  of  her 
separate  estate,  in  legard  to  which  she  is  a,  feme  sole,  and  in  all  other  cases  she  is  not 
a  proper  party.  That  would  be  sufficient  to  induce  me  to  allow  this  demurrer.  But. 
there  is  another  objection  to  the  bill.  It  does  not  state  that  the  trustee  denies  the 
title  of  the  Plaintiff,  or  that  he  insists  on  the  title  of  the  wife.  The  Plaintiff,  in 
fact,  alleges  that  when  he  stated  his  claim,  the  trustee  withdrew  a  distress  he  had 
made.  It  is  clear  that  the  wife  is  not  a  necessary  party  at  law  ;  and  that  if  she  be  a 
necessary  party  in  [70]  equity,  it  can  only  be  in  respect  of  her  separate  estate.  lam 
of  opinion  that  she  is  not  a  proper  party,  and  that  if  any  Defendant  alleged  the  same 
thing  as  to  any  other  person,  the  bill  would  not  be  objectionable  for  want  of  parties. 
She  is  not  like  a  stranger,  who  may  be  made  a  Defendant  by  an  allegation,  "  that  he 
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iclaims  an  interest  "  (see  Dalton  v.  Hayter,  7  Beav.  313),  because  she  is  under  a  disability 
and  cannot  claim  except  in  case  of  separate  estate.  I  have  not  pronounced  any 
decision  that  the  husband  is  entitled  to  this  property,  and  do  not  intend  to  express 
;any  opinion  whether  it  is  or  is  not  the  duty  of  the  trustee  to  convey  the  property  to 
;the  husband.  All  I  decide  is,  that  there  is  no  case  which  justifies  the  husband  in 
making  his  wife  a  party  to  such  a  bill  as  this. 

[70]    Eabbeth  v.  Squire  (No.  1).     Nov.  13,  Dec.  6,  1854. 

[S.  C.  1  Jur.  (N.  S.),  218  ;  affirmed  on  appeal,  4  De  G.  &  J.  406 ;  45  E.  R.  157  ; 
28  L.  J.  Ch.  565 ;  7  W.  R.  657  ;  24  L.  T.  (O.  S.)  295.] 

A  testator  desired  that  his  two  sons  might  have  "  tin'  xi^e  and  occupation  "  of  certain 
lands,  they  paying  a  stated  rent,  and  that  in  default  of  payment,  or  if  they  con- 
verted the  arable  land  into  tillage,  they  should  no  longer  have  "  pos.session  "  thereof. 
Held,  that  personal  use  and  occupation  was  not  enjoined,  and  that  they  might 
under-let  the  property. 

Two  questions  arose  in  this  case,  which  it  will  be  convenient  to  keep  distinct,  by 
reporting  them  as  separate  cases. 

The  testator  devised  his  real  and  personal  estate  to  trustees,  upon  trust  for  his 
wife  for  life,  and  afterwards  upon  certain  other  trusts,  and  he  proceeded  as  follows: — 
'"  Provided  also,  and  it  is  my  will,  intention  and  express  desire,  that,  after  the  decease 
!of  my  said  wife,  my  two  sons  Jacob  and  Lawrence  shall,  if  it  is  their  desire,  have  the 
joint  use  and  ornipation,  or  they  may  divide  the  same,  as  they  can  agree,  of  all  my 
marsh  lands  at  New  Church  and  Bonnington,  now  in  my  own  occupation,  during  their 
ijoint  natural  lives,  and  also  that  the  sur-[71]-vivor  of  them  shall  have  the  whole 
^thereof  during  his  natural  life  ;  and,  in  case  my  said  son  Thomas  shall  survive  and 
'outlive  my  said  sons  Jacob  and  Lawrence,  that  he  shall  have  the  use  and  occupation 
iof  the  same  lands,  during  his  natural  life  ;  and  if  either  of  my  said  sons  Jacob  or 
Lawrence  shall  decline  such  use  and  occupation,  then  the  other  shall  have  the  whole 
juse  and  occupation  thereof,  they  my  said  sons  paying  and  allowing  rent  for  the  same, 
[by  half-yearly  payments,  whilst  they  may  be  respectively  in  such  use  and  occupation, 
lat  and  after  the  rate  of  £\  per  acre  per  annum,  and  also  paying  all  manner  of  taxes 
'and  assessments  for  the  same,  and  the  sum  of  three  shillings  per  acre|'P/'  annum  for 
avail  scots  and  waterings  for  the  same  lands  ;  and  in  case  the  same  shall  exceed  the 
sum  of  three  shillings  per  acre  ;"'/■  annum,  the  overplus  of  such  scots  and  waterings, 
jas  aforesaid,  shall  be  paid  by  my  trustees  out  of  my  said  estate.  And  I  direct  my 
jSaid  trustees  to  keep  all  the  fences  in  good  and  tenantable  repair  and  condition  ;  and 
in  case  my  said  .sons,  who  may,  from  time  to  time,  be  in  possession  of  my  .said  lands, 
.shall  fail  or  make  default  in  payment  of  the  said  rent  for  three  months  after  the  same 
Ishall  become  due  and  payable,  or  shall  plough,  break  up  or  convert  into  tillage  or 
|arable  land  any  of  the  said  lands,  then  it  is  mv  will  and  desire  that  such  son  or  sons 
ishall  no  longer  have  possession  of  my  said  lands,  or  any  part  thereof,  and  shall  quit 
Ithe  same  on  the  11th  day  of  October  then  next  following  such  breach  in  payment  of 
ithe  .said  rent,  after  one  month's  notice,  and  making  default  therein,  or  ploughing, 
breaking  up  or  converting  such  lands  into  tillage  or  arable  land  ;  and  such  son  or  sons, 
(from  and  after  the  said  11th  day  of  October,  sliall  not  any  longer  use  or  occupy  the 
I  said  lands.  And,  in  order  to  enable  my  said  sons  Jacob  and  Lawrence  to  take  and 
'use  the  said  lands,  I  direct  that  an  appraisement  and  valuation  [72]  shall  be  made,  to 
itheni  or  him  who  shall  wish  to  use  the  said  lanrls,  of  all  my  stock,"  Arc.  They 
'were  to  give  security  for  the  amount,  and  if  they  did  not  take  the  lands,  the  trustees 
I  were  to  let  them. 

1  The  testator  died  in  L'^IO.  His  widow  died  in  1817,  and  soon  after  his  .sons, 
I  Jacol)  and  Lawrence,  entered  into,  and  contiimcd  for  several  years  in  the  personal 
I  use  and  occupation  of  the  marsh  lanils,  the  stock,  &c.,  being  valued  to  them  at 
|£664,  for  a  moiety  of  which  they  each  gave  their  bond  as  directed  by  the  will  ; 
'and  they  paid  the  rent  of  £1   per  acre  to  the  trustees.     The  lands,  which  were  of 
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gavelkind  tenure,  consisted  of  about  seventy-two  acres,  and  considerably  exceeded  in 
value  the  rent  of  £1  per  acre. 

The  testator's  son,  Jacob,  died  in  1849,  leaving  children,  and  thereupon  Lawrence 
became  entitled,  under  the  testator's  will,  to  the  use  and  occupation  of  the  whole  of 
the  marsh  lands.  Before  the  death  of  Jacob,  however,  the  brothers  had  ceased  to 
occupy  the  lands  personally,  which  were  then  and  were  now  let  to  a  tenant  at  a  much 
higher  rent  than  £1  per  acre. 

The  question  was,  whether  the  privilege  thus  given  to  the  sons,  of  "  having  the 
joint  use  and  occupation,"  of  the  marsh  lands,  was  or  was  not  conditional  upon  their 
personally  using  and  occupying  it. 

Mr.  R.  Palmer  and  Mr.  Bush,  for  the  PlaintiflTs,  the  trustees. 

Mr.  Lloyd  and  Mr.  Simpson,  for  the  Defendant  Lawrence  Squire.  By  the  terms 
of  the  will,  a  life  interest  is  given  to  the  sons,  Jacob  and  Lawrence,  and  the  survivor 
of  them,  and  all  they  were  reijuired  to  do  [73]  was  to  pay  £12  a  year  to  the  trustees. 
There  is  no  clause  giving  the  property  over  in  default  of  their  occupying  the  lands, 
except  in  the  event  of  non-payment  of  the  prescribed  rent,  or  breaking  up  the  lands. 
The  words  "  use  and  occupation  "  do  not  imply  personal  occupation.  In  truth,  they 
give  a  legal  estate  in  the  lands,  or  at  least,  in  this  case,  an  equitable  estate  for  life, 
which  has  all  the  legal  incidents  of  a  life-estate,  such  as  the  right  of  disposing  of  it, 
letting  it,  and  the  like  ;  for  if  the  words  are  sufficient  to  give  a  life-estate,  then  they 
also  give  a  right  of  alienation  ;  la.r  v.  Tlw  InJuil/itanls  of  Ealiiii/lon  {i  T.  K.  177).  In 
that  case.  A.,  by  lease  and  release,  conveyed  the  fee-simple  of  a  cottage  in  which  he 
resided  to  B.,  with  a  proviso  that  he  (A.)  should  "  live  in  and  occupy  it"  for  life,  and 
it  was  held  that  B.  had  only  a  remainder  after  a  life-estate  in  A.  In  the  case  of 
IVhittimw  V.  Lamb  (12  Mee.  k  W.  813),  the  words  "  use  and  occupation  "  were  held  to 
give  an  estate  of  some  kind,  and,  under  the  circumstances  of  that  case,  an  estate  for 
years.  Consecjuently,  the  sons  were  at  liberty  either  to  occupy  the  lands,  or  to  let 
or  otherwise  deal  with  them  as  they  pleased,  during  their  joint  lives  and  the  life  of 
the  survivor,  subject  onl}'  to  the  payment  of  £1'1  and  keeping  them  unbroken. 

Mr.  Temple  and  Mr.  Harrison,  for  the  testator's  great-grandchildren.  As  to  the 
(piestion  of  use  and  occupation,  it  cannot  be  contended  that  Lawrence  is  entitled  to 
anything  but  to  occupy  the  premises  at  a  rent  of  £\  per  acre,  and  if  he  refuses  to  do 
so,  as  he  has  refused,  he  must  account  to  the  trustees  for  the  increased  rent  for  which 
they  are  let.  There  is  no  question  here  as  to  the  legal  estate  which  was  in  the 
trustees.  The  testator  gave  the  whole  estate  to  the  trustees,  and  [74]  then  directed 
them  to  apply  the  rents  in  a  particular  way.  [The  Ma.ster  of  the  Rolls.  The 
construction  is  the  same  whether  the  legal  estate  was  in  the  trustees  or  not.  What 
estate  do  you  think  the  sons  took  ?  If  a  testator  gives  his  widow  a  house  in  London 
for  life,  must  she  occupy  it — may  she  not  let  it  f]  Yes  ;  but  here  the  testator  means 
personal  occupation,  and  he  fixes  an  occupation  rent.  All  he  says  is.  You  .shall  have 
the  lands  at  the  rent  I  please  to  fix,  if  you  both  "use  and  occupy"  it;  if  not,  it 
shall  go  to  your  brother  on  the  like  terms  ;  if  he  does  not  take  it,  it  shall  be  held 
upon  the  general  trusts  of  my  will.  He  meant,  in  fact,  to  say,  "  You  shall  have  it, 
if  you  choose  to  occupy ;  if  you  don't,  you  shall  not  have  it  at  all."  This  is  a  legal 
condition,  which  the  testator  had  the  power  to  impose  on  his  sons. 

Mr.  Kudall,  for  the  grandchildren.  As  to  the  use  and  occupation  of  the  land,  the 
testator  has  shewn  that  he  knew  the  distinction  between  personal  occupation  and  a 
transferaljle  occupation,  for,  "  in  order  to  enable  "  them  "  to  take  and  use  the  said 
lands,"  he  has  directed  the  trustees  to  allow  "them  or  him  who  shall  wish  to  use  the 
said  lands,"  to  take  the  .stock  and  crops  at  a  valuation  or  appraisement,  without 
which,  he  knew,  they  could  not  enjoy  the  land;  and  when  they  cease  to  occupy, 
he  intended  the  trustees  to  let  the  property. 

Mr.  Lloyd,  in  reply.     To  displace  the  arguments  adduced  in  respect  to  personal 

V.  riir  Inhulntants  of  Euthujtan  (4  T.  R.  177), 


,e.c. 


occupation,  I  have  only  to  refer  to  //( 

and  IPliittome  v.  Lamb  (12  Mee.  &  W.  813),  in  the  former  of  which  a  distinction  was 
taken  between  the  first  words  "  live  in,"  which  might  mean  a  licence  for  personal  enjoy- 
ment, and  the  second,  "  occupy,"  which  gave  an  estate.  Here  it  is  "  use  and  occupa- 
tion '' — that  is,  legally  and  in  effect,  [75]  not  merely  a  right  or  licence  personally  to 
occupy,  but  an  estate  for  life.     Then  is  there  anything  which  compels  the  Court  to 
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[restrict  the  benefit  thus  given  ?  There  are  words  by  which  the  testator  directs  the 
•rustees  to  let  the  lands,  in  case  the  sons  do  not  choose  to  "  take  "  them  ;  the  testator 
has  himself  put  a  construction  upon  the  nature  of  the  gift:  for  "if  he  shall  make 
default  in  payment  of  the  rent,  or  plough  or  break  up  the  land,"  his  possession  is 
!to  cease — that  is,  "  use  and  occupation  "  are  equivalent  to  the  possession  and  receipt 
lof  the  rents  and  profits.  Therefore,  on  the  part  of  Lawrence  Squire,  personal 
Occupation  is  not  required.  The  other  clause,  providing  for  Thomas  having  the  use 
and  occupation  of  the  same  lands  after  the  death  of  the  survivor  of  James  and 
iLawrence,  shew  that  an  unqualified  life-estate  was  intended  for  them. 
I     The  Master  of  the  Rolls  reserved  his  judgment. 

Dec.  6.  The  Master  ok  the  Kolls  [Sir  John  Komilly].  In  this  case,  the  first 
question  arising  on  the  will  of  the  testator  Thomas  Squire  i.s,  whether  the  devise  of 
certain  marsh  lands  is  conditional  on  the  devisees  personally  occupying  the  lands 
fn  question  ? 

I  The  devise  is  in  these  words.  [His  Honor  stated  it  (see  ante,  p.  70).]  On  the 
testator's  wdow's  death,  his  two  sons,  Jacob  and  Lawrence,  entered  into  possession 
tof  these  marsh  lands,  and  duly  paid  the  rent  of  £1  per  acre.  Jacob  Squire,  the  son, 
Idied  on  the  25th  of  January  1849,  and  thereupon  Lawrence,  under  this  devise, 
became  entitled  to  the  marsh  lands.  The  question  is,  whether  an  in.separable 
icondition  was  attached  to  the  [76]  devise,  that  he  should,  in  person,  occupy  the 
llands  devised.  The  value  of  the  lands  considerably  exceeds  the  sum  of  £1  per 
iicre,  and  Lawrence  has  let  them  out  to  tenants  at  an  increased  rent,  and  does 
(not  himself  personally  occupy  them  ;  the  question  is,  whether  he  thereby  forfeits 
or  loses  his  interest  in  the  devise  .'  if  so,  whether  wholly,  or  so  long  as  he  fails 
to  comply  with  that  condition  ! 

;  Those  who  contend  that  he  does,  argue  that  the  words  used  by  the  testator  are 
jclear  and  unambiguous,  and  that  thej'  expressly  denote  occupation  of  the  lands  ; 
;and  farther,  that  the  valuation  of  the  farming  stock  to  be  taken  clearly  points 
,to  an  occupation  by  the  sons,  as  farmers,  in  the  general  sense  of  the  word,  and 
to  the  personal  occupation  of  it ;  and  that  this  is  further  shewn,  by  the  directions 
ifor  the  payment  of  rent  by  the  sons,  and  of  rates  and  taxes  by  the  trustees,  and  bv 
'the  forfeiture  which  is  provided  for  in  the  case  of  improper  tillage. 
I  I  so  far  concur  in  that  argument  that  I  think  that  the  testator  expected  that  his 
Isons  and   the  survivor  would,   personally,   occupy  the  land,   which   is  the  subject- 

E latter  of  his  devise ;  but  I  am  not  of  opinion  that  he  has  made  his  devise  conditional 
pen  their  doing  so.  The  words  "use  and  omipatvm"  (a.s  has  been  justly  observed) 
|are  ordinary  words,  importing  an  estate  in  the  land.  The  Kimj  v.  The  Inhabitant!'  of 
Eaiimjton  (4  T.  K.  177),  and  Uliittirine  v.  Lamh  (12  Mee.  &  W.  813),  to  which  I  was 
referred,  are  strongly  confirmatory  of  this  proposition,  and  the  latter  case  is  indeed 
'undistinguishable  from  the  present ;  nor  is  there  anything,  in  the  present  will,  to 
Ishew  a  desire  that  the  estate  should  go  over  to  any  other  person,  in  [77]  case  of  the 
son  not  actually  residing  or  personally  occupying  the  laud  devised. 
I  Indeed,  if  this  hafl  been  the  only  question  on  this  will,  I  should  not  have 
reserved  my  judgment  on  it. 


[77]    Raiu'.eth  v.  Squire  (No.  2).    Nov.  13,  Dec.  6,  1854. 

[S.  C.  1  Jur.  (N.  S.)  218 ;  affirmed  on  appeal,  4  De  G.  &  J.  406  ;  45  E.  R.  157 ;  28 
L.  J.  Ch.  565  ;  7  AV.  R.  657.     See  hi  re  Hudson,  1882,  20  Ch.  D.  412.] 


'When  cross-remainders  between  persons  are  expressly  limited  by  a  will  to  take  effect 
'  in  a  given  event,  the  Court  will  not  imply  cross-remainders,  between  the  same 
j     persons,  in  a  different  event. 

;  A  gift  of  real  and  personal  estate  to  trustees,  upon  trust  as  to  one-fifth  for  each  of 
I  the  testator's  five  children  for  life,  and  after  his  or  her  decease,  for  his  or  her 
I  children,  which  he  or  she  should  leave  at  his  or  her  decease  ;  and  if  he  or  she 
I  should  leave  none,  in  trust  for  the  other  children  for  life,  and  after  the  death  of  all 
the  children,  in  trust,  as  to  the  corpus,  for  all  the  grandchildren  of  the  testator  per 
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cafjila.  (Jue  child  tlied  leaving  a  child  who  died  before  the  last  of  the  testator's 
children.  Held,  such  child  took  an  estate  for  his  own  life  only,  that  that  one-fifth 
was  undispose<l  of  until  the  death  of  the  surviving  child,  and  that  cross-remainders 
were  not,  in  the  event  which  had  happened,  to  be  implied. 

The  testator,  Thomas  Squire,  by  his  will,  dated  in  1803,  devised  and  bequeathed 
his  real  and  personal  estate  to  his  wife  for  life,  and  after  her  decease,  to  trustees, 
upon  trusts  as  follows : — "  To  pay  the  interest,  dividends,  rents  and  proceeds  of  one 
full  equal  undivided  fifth  part  and  share  thereof  unto  my  son,  Jacob  Squire,  and  his 
assigns,  for  and  during  the  term  of  his  natural  life,  and  from  and  after  his  decease, 
then  upon  trust  to  pay  the  same  interest,  dividends,  rents  and  proceeds  thereof,  unto 
all  and  every  the  child  and  children,  both  male  and  female,  of  my  said  son  Jacob, 
which  he  shall  leave  at  the  time  of  his  decease,  equally  to  be  divided,  share  and  share 
alike."  Then  followed  a  declaration  of  trust  of  one-fifth  of  the  real  and  personal 
estate  in  favour  of  each  of  the  testator's  two  .sons,  Thomas  and  Lawrence,  and  of 
each  of  his  two  daughters,  Sarah  Hogben  and  Ann  Kabbeth,  and  their  res]jective 
children,  severally  and  successively,  and  expressed  in  exactly  the  same  words,  in  each 
of  the  four  cases,  nomine  mulaio,  as  the  declaration  of  trust  of  the  one-fifth  in  favour 
of  [78]  his  son  Jacob  and  his  children.  The  will  then  provided  as  follows: — "That 
in  case  either  or  any  of  my  said  children  shall  happen  to  die  without  leaving  any 
child  or  children,  at  the  time  of  hi.s,  her  or  their  respective  deaths,  then  I  declare 
that  the  said  Jacob  Squire,  my  brother,  and  the  said  Robert  Marsh  [the  trustees 
ncimed  in  the  will],  and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  shall 
stand  and  be  seised  of  such  part  and  share  of  my  said  real  and  personal  estate,  of 
such  of  my  said  child  or  children,  .so  dying  without  issue  as  aforesaid,  to  the  use  and 
behoof  of  all  and  every  other  of  my  said  children,  during  the  term  of  his,  her  or  their 
natural  lives,  and  the  issue  of  either  of  them  that  shall  be  then  dead,  in  manner 
as  I  have  before  directed,  equally  to  be  divided  between  them.  And  from  and 
immediately  after  the  decease  of  my  said  five  children,  and  when  they  shall  be  all 
dead,  then  I  give,  devise  and  bequeath  all  my  said  real  and  personal  estate  and 
effects,  unto  my  said  trustees,  and  the  survivor  of  them,  his  heirs,  executors,  and 
administrators,  upon  trust  to  pay  the  interest,  dividends,  rents  and  proceeds 
thereof,  unto  all  and  every  the  sons  and  daughters  of  mj'  said  five  children,  lawfully 
begotten,  in  equal  shares  and  proportions,  share  and  share  alike,  and  to  their  heirs, 
executors,  administrators  and  assigns,  for  ever,  without  any  regard  to  the  proportion 
or  number  of  children  which  any  one  of  my  said  children  may  have,  it  being  my  will 
that  all  my  said  grandchildren  shall  share  equally  alike."  The  testator  then  gave 
directions  as  to  advances  made  and  to  be  made  to  his  children,  and  proceeded  thus. 
(See  19  Beav.  70.) 

The  testator  died  in  1810,  and  his  widow  in  1817.  His  daughter,  Sarah  Hogben, 
died  in  1820,  leaving  one  [79]  child,  S(|uire  Hogben,  who  died  in  18-52,  without 
issue.  Ann  Kabbeth  died  in  18-46,  leaving  children  and  grandchildren.  Jacob  died 
in  18-10,  leaving  children  ;  and  Thomas  and  Lawrence  were  still  living,  and  had 
children  and  grandchildren. 

On  the  death  of  Squire  Hogben  (the  only  child  of  Sarah  Hogben),  a  question 
arose  as  to  who  were  entitled  to  her  share,  and  whether  the  representatives  of  Squire 
Hogben  were  entitled  to  enjoy  the  share  till  the  period  of  distribution,  viz.,  the  death 
of  the  last  surviving  child  of  the  testator ;  or  whether  till  that  period,  it  was  divisible 
among  the  other  children  of  the  testator,  cross-remainders  being  implied  between 
them  ;  or  whether  it  was  undisposed  of,  and  passed,  as  to  the  realty,  to  the  testator's 
three  sons,  as  his  heirs  in  gavelkind,  and  as  to  the  personalty,  to  his  personal 
representatives. 

The  bill,  which  was  filed  by  one  of  the  two  trustees  appointed  in  1851  by  order 
of  the  Court,  against  the  parties  interested,  prayed  that  the  trusts  of  the  will  might 
be  carried  into  effect  and  the  rights  of  the  parties  declared. 

Mr.  Lloyd  and  Mr.  Simpson,  for  Lawrence  Squire.  In  the  events  which  have 
happened,  the  share  of  Sarah  Hogben  is  undisposed  of,  and  has  passed  to  the 
testator's  three  sons,  and  if  not,  it  is  divisible  among  the  other  four  children  of 
the  testator,  until  the  death  of  the  survivor  of  them,  cross-remainders  being  implied. 
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The  testator  having  five  children,  divided  his  property  into  five  shares,  giving  each 
child  the  interest  of  one-fifth  for  life,  and  after  the  death  of  all  five,  he  directed  the 
property  to  be  converted  and  divided  among  all  his  grandchildren  per  capita.  But 
he  thought,  that  between  the  death  of  any  one  of  the  five,  and  the  death  [80]  of  the 
last  survivor,  there  would  be  an  interval  during  which  it  might  be  necessary  to  make 
some  intmiii  provision  for  the  children  of  that  one  dying  and  leaving  children 
instead  of  allowing  them  to  wait  for  a  provision  till  after  the  death  of  all  his 
children ;  and,  accordingly,  he  provides,  that  on  the  death  of  each  (take  Sarah 
Hogben,  for  instance),  the  trustees  should  stand  and  be  seised  of  her  share,  "upon 
trust  to  pay  the  interest,  dividends,  rents  and  proceeds  thereof,  unto  all  and  every 
the  child  and  children,  both  male  and  female,  of  my  said  daughter,  Sarah  Hogben, 
which  she  shall  leave  at  the  time  of  her  decease,  equally  to  be  divided,  share  and 
share  alike.  "  Now  the  testator  does  not  thereby  give  the  children  of  his  daughter 
a  fee,  for  the  will  was  made  prior  to  the  Wills  Act  (7  Will.  4  &  1  Vict.  c.  20),  and 
he  has  not  said  what  less  estate  he  intended  they  should  take,  and,  as  it  would  be 
inconsistent  to  construe  it  a  fee,  it  must,  consequently,  be  an  estate  for  life.  In  this 
dilemma,  therefore,  he  must  be  considered  as  giving  the  share  to  the  children  of  his 
deceased  daughter  for  life.  The  subsequent  proviso  corroborates  this  construction, 
for  it  declares,  that  if  any  of  his  children  should  die  without  leaving  any  child,  the 
trustees  should  stand  and  be  seised  of  that  share  in  trust  for  his  other  children, 
during  "  his,  her  or  their  natural  lives,"  and  the  issue  of  them  that  should  be  then 
dead.  That  is,  he  gives  cross-limitations  for  life  over  to  the  others,  and  it  is  not  to 
be  supposed  that  he  meant  to  give  cross-limitations  over  in  one  case,  and  not  in  the 
other;  I'limhrjihink  v.  Kiiuj  (3  Hare,  1).  The  testator  intended  the  carpus  to  be 
distributed  at  the  death  of  the  last  of  all  the  five  children,  but,  in  the  meantime,  he 
meant  to  make  an  interim  provision  for  the  children  of  one  dying,  till  the  period  of 
distribution. 

[81]  Mr.  Follett  and  Mr.  Pitman,  for  the  children  of  Lawrence. 

Mr.  Temple  and  Mr.  Harrison,  for  the  testator's  great-grandchildren.  The 
testator  has  deelai'ed  that  each  of  his  five  children  is  to  have  one-fifth,  and  that  only; 
but  the  Court  is  asked  to  alter  that  disposition,  and  to  give  a  fourth  to  some  of  the 
family.  Squire  Hogben  could  not  take  an  estate  for  the  life  of  himself,  but  only 
an  estate  pur  autre  rie,  that  is,  for  the  life  of  the  last  survivor  of  his  uncles  and 
aunt,  and  he  took  his  mother's  share  during  the  continuance  of  the  trusts,  not  abso- 
lutely for  his  own  life,  but  only  to  the  period  of  distribution.  Then  it  is  said,  the 
testator  has  created  cross-remainders  for  life  in  one  case,  and,  therefore,  why 
should  he  not  in  another,  or  at  least  why  should  they  not  be  implied  between  his 
children?  But  there  is  no  ground  for  such  a  contention,  for  the  child  of  Mrs. 
Hogben  took  an  absolute  interest,  during  the  continuance  of  the  trusts,  and  up  to 
the  period  of  conversion.  It  is  submitted,  therefore,  that  the  property  is  to  be 
divided  into  five  parts,  and  one  of  them  is  to  go  to  each  of  the  testator's  children, 
and  his  or  her  family,  and  that  the  gift  is  varied  only  in  the  case  of  one  of  the 
children  dying  without  any  children.  [The  M.vsTEii  of  the  Rolls.  You  do  not 
contend  that  the  heir  takes  as  special  occupant.]  It  may  be  necessary  to  give  the 
word  "children"  an  enlarged  meaning.  Anne  Itabbeth  die<l,  leaving  several 
children  living,  and  having  had  another  child  who  was  dead  leaving  a  child,  or  a 
grandchild  of  Anne  i;al)beth.  Xow  it  is  submitted  that  "children"  means  grand- 
children, and  that  the  grandchild  of  Anne  Kabbeth  is  thereby  let  in,  but  there  are  no 
cases  in  support  of  that  view. 

Mr.  Koupell,  for  Thomas  and  his  children. 

[82]  Mr.  Kudall,  for  twenty  giandchildren  of  the  testator.  There  could  scarcely 
be  a  plainer  will  in  favour  of  tiie  children  and  grandchildren.  The  testator  gives 
the  property  to  his  wife  for  life,  then  to  trustees,  in  trust  for  his  five  children,  then 
over.  That  is  an  equitable  estjito  for  life  in  the  children,  for  the  trustees  are  to  pay 
the  income  to  the  children,  and  therefore  they  take  the  legal  estate  in  fee,  with  an 
unhmitcd  gift  to  the  grandchildren.  Then  comes  the  clause  of  survivorship,  ginng 
the  share  of  any  child  dying  without  issue,  over  to  the  other  children,  tenants  for 
life,  and,  conseiiuently,  if  one  dies,  leaving  a  child,  he  takes  absolutely.  There  is 
some  difficulty,  no  doubt,  in  the  division,  after  the  deaths  of  all  the  children  of  the 
testator. 
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Mr.  Lloyd,  in  reply.  Looking  at  the  clause  giving  a  qualified  interest  to  the 
grandchildren,  it  i.s  impossible  they  can  take  more  than  a  life-estate.  The  testator 
postpones  the  absolute  gift  until  the  death  of  the  survivor  of  his  own  children. 

The  Master  of  the  Kolls  reserved  judgment. 

Dfc.  6.  The  j\L\stek  of  the  Rolls  [Sir  John  Romilly].  The  question  in  thi» 
case  appeared  to  me  to  admit  of  some  doubt.  It  arises  on  the  follo\ving  clause  of  the 
will.     [His  Honor  read  it.]     (See  19  Beav.  77.) 

The  testator's  daughter,  Sarah  Hogben,  died  on  the  17th  of  March  1817  ;  she 
left  an  only  child,  a  son,  who  died  on  the  27th  of  July  18.52.  The  question  is, 
whether,  on  his  death,  the  share  of  Sarah  Hogben  still  con-[83]-tinued  in  his  repre- 
sentatives until  the  decease  of  the  surviving  child  of  the  testator,  or  whether  it 
became  divisible  amongst  the  other  children  of  the  testator,  or  whether  it  is  undis- 
posed of  by  his  will,  and  is  divisible  amongst  his  three  sons,  who  were  his  heirs  in 
gavelkind,  of  which  tenure  this  property  was.  The  representative  of  the  son  of 
Sarah  Hogben  claims  to  be  entitled  to  it,  on  the  ground  that  this  was  an  estate  in 
one-fifth  of  the  testator's  property,  during  the  lives  of  the  five  children  of  the 
testator,  and  the  life  of  the  survivor,  and  that  it  is  not  till  they  are  all  dead  that  the 
estates  are  given  to  the  children  of  each  child,  or  determined  at  which  time  the 
whole  property  is  to  be  divided  amongst  the  grandchildren,  share  and  share  alike. 
On  the  other  hand,  it  is  contended  that  cross-remainders  are  to  be  implied,  and  that, 
although  he  has  in  his  will  directed  cross-remainders  in  another  event,  this  does 
not  prevent  this  implication  from  arising  in  the  events  which  have  occurred,  and  the 
case  of  VanderpJank  v.  Kinrf  (3  Hare,  1),  before  Sir  James  Wigram,  is  referred  to,  as 
an  authority  for  this  proposition. 

I  am  not,  myself,  able  to  accede  to  either  of  these  views.  With  respect  to  the 
former,  it  is  to  be  observed,  that  the  devise  to  the  child  of  Sarah  Hogben,  contains 
no  words  importing  that  the  estate  so  given  shall  extend  beyond  the  life  of  the 
children,  if  it  should  so  happen,  that  all  these  children  should  die  before  the  period  of 
division,  that  is,  before  the  death  of  the  surviving  child  of  the  testator  :  and  it 
appears  to  me,  that  I  should  be  doing  violence  to  the  words  of  the  testator,  if  I  were 
to  introduce  any  such  expression  into  the  gift. 

Neither  does  it  appear  to  me  that  cross-remainders  [84]  between  the  children  can 
properly  be  implied.  The  gift  to  the  other  children  is  expressly  provided  to  take 
effect  only  in  the  case  of  one  of  his  children  dying  without  leaving  a  child  at  the 
time  of  his  or  her  death.  When  Sarah  Hogben  died,  she  left  a  son.  The  event  had 
not  arisen  on  which  the  gift  to  the  other  children  is  to  take  effect. 

Li  coming  to  this  conclusion,  I  do  not  dispute  the  authority  of  J'timlerplank  v. 
King,  but  that  case  appears  to  me  to  be  distinguishable  from  the  present,  in  a 
material  respect.  In  that  case,  the  devise  was  to  the  daughter  for  life,  and  after  her 
decease,  to  all  the  children  of  the  daughter,  for  their  respective  lives  ;  after  the 
decease  of  the  children  of  the  daughter,  to  the  children  of  those  children,  as  tenants 
in  common  in  tail,  with  cross-remainders  between  them  in  tail.  The  Vice-Chancellor 
held,  that  the  limitation  of  the  cross-remainders,  which  were  to  take  effect  between 
the  children  of  the  children  of  the  daughter,  did  not  exclude  the  implication  of  cross- 
remainders  for  life  between  the  children  of  the  daughter.  That  was  a  case,  therefore, 
where  the  expression  of  cross-limitations,  between  the  grandchildren,  did  not  exclude 
the  presumption,  that  cross-limitations  were  to  be  implied  between  the  children, 
it  being  obvious,  in  that  case,  that  but  for  such  express  limitation  between  the 
grandchildren,  it  was  an  ordinary  case,  in  which  cross-limitations  between  the  children 
would  have  been  implied.  In  this  case,  I  think  that  if  the  proviso  had  been  omitted, 
the  Court  might  have  implied  cross-remainders  between  the  children,  on  the  death  ■ 
and  failure  of  issue  of  any  one  of  them,  before  the  estate  was  ultimately  to  be 
di\'ided  ;  but  the  difficulty  here  is  this  : — The  testator  has  said  that  the  cross- 
remainders  shall  take  effect  between  the  children  for  their  lives,  in  the  case  of  a 
child  dying  without  leaving  any  child  at  the  [85]  time  of  his  or  her  death ;  that 
is,  he  has  limited  the  case  in  which  the  cross-remainders  shall  take  effect,  to  the 
event  of  a  child  dying  without  leaving  a  child  surviving.  I  think  that  I  cannot 
entirely  remodel  this  sentence,  and  hold,  that  by  it  the  testator  did  not  mean  what 
he  has  clearly  expressed,  but  that  besides  the  event  specified,  he  also  meant  that  the 
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cross-remainders  should  take  effect  on  ttie  subsequent  failure  of  the  issue  of  the 
child,  so  dying,  before  the  estate  became  ultimately  divisible.  I  agree  that  the 
Court  might  imply  cross-remainders  in  a  different  event,  as  between  other  devisees, 
yet  when  the  testator  has  expressed  exactly  how  the  cross-remainders  shall  take 
effect  between  the  particular  members  of  a  class,  I  think  that  this  Court  is  not  at 
liberty  to  say,  the  remainders  shall  take  effect  in  a  different  way,  and  in  an  event 
which  the  testator  has  in  fact  excluded. 

My  opinion  is,  that  this  is  a  case  where  the  doctrine  of  Clache's  ease  (Dyer,  330  b.) 
applies,  and  that  cross-remainders  cannot  be  implied  in  this  case,  in  the  event  which 
has  occurred.  If  I  am  right  the  result  is,  that  as  the  estate  is  not  to  be  divided  until 
the  death  of  the  last  surviving  child  of  the  testator,  and  as  also,  in  my  opinion,  the 
son  of  Sarah  Hogben  did  not  take  any  estate  during  the  life  of  the  survivor  of  the 
children  of  the  testator,  the  share  of  Sarah  Hogben,  in  the  events  which  have  taken 
place,  is  undisposed  of,  and  goes  to  the  heirs  in  gavelkind  of  the  testator. 

A  declaration  may  be  taken  of  my  opinion  to  this  effect,  and  the  minutes  framed 
in  accordance  with  this  view. 


[86]     Morgans;.  Hatchell.     Dec.  9,  1854. 
[S.  C.  24  L.  J.  Ch.  135  ;  1  Jur.  N.  S.  125  ;  3  W.  R.  126  ;  3  Eq.  R.  121.] 

A  guardian  is  not  disabled  from  being  a  witness  to  the  execution  of  the  deed  by 

which  he  is  appointed. 
Whether  by  the  stat.  12  Car.  2,  c.  24,  s.  8,  a  witness  to  a  deed  appointing  a  guardian 

is  necessary  t     Quare. 
<  In  an  adjourned  summons  from  Chambers,  the  Court  will  not  make  any  declaration, 

but,  if  necessary,  will  direct  a  certificate  to  the  same  effect,  to  be  drawn  up  by  the 

Chief  Clerk  for  its  approval. 

The  bill  was  filed  by  an  infant,  by  her  guardian  and  next  friend. 

The  father  of  the  infant,  by  deed-poll  dated  20th  May  1854,  appointed  Mrs. 
Boyse  her  guardian.  The  execution  of  the  deed-poll  was  attested  by  Mrs.  Boyse 
herself,  and  a  second  witness.     The  father  died  on  the  9th  of  June  1854. 

An  objection  being  taken  in  Chambers  as  to  the  competency  of  Mrs.  Boyse  to  be 
a  witness  to  the  deed  appointing  her  guardian,  the  question  was  brought  before  the 
Court  for  argument,  upon  an  adjourned  summons. 

The  8th  section  of  the  stat.  12  Car.  2,  s.  24,  which  authorizes  the  appointment 
1  if  a  guardian,  enacts,  that  it  shall  l)e  lawful  for  the  father  of  any  child,  under  the 
age  of  twenty-one  years,  "  by  his  deed,  executed  in  his  lifetime,  or  by  his  last  will  and 
testament,  in  writing,  in  the  piesence  of  two  or  more  credible  minesses,"  &c.,  "  to 
dispose  of  the  custody  and  tuition  of  such  child." 

Mr.  Follett  and  Mr.  Cairns,  in  support  of  the  appointment.  The  appointment 
is  quite  regular  in  form  ;  but  it  is  objected  that  Mrs.  Boyse  was  not  a  credible 
witness,  under  the  stat.  12  Car.  2,  c.  24,  s.  8,  to  the  execution  of  a  deed,  by  which 
she  herself  was  appointed  guardian,  and  therefore,  that  the  appointment,  not  being 
attested  by  two  credible  witnesses,  is  not  good.  [The  [87]  Master  ok  the  Rolls. 
It  is  doubtful  whether  the  statute  requires  any  witness  at  all,  uidess  the  appointment 
be  by  will  ;  but  assuming  that  it  does,  how  far  is  the  objection  tenable  !  I  do  not 
see  the  difficulty.]  There  does  not  appear  to  be  any  objection  to  a  guardian  being 
a  witness  to  his  own  appointment.  An  executor  or  trustee  was  always  a  good 
attesting  witness,  and  even  a  legatee  may  now  be  a  witness.  This  is  exactly  a 
similar  case,  and  all  the  objections  which  might  formerly  have  been  made  to  the 
credibility  of  the  witness,  on  the  ground  of  interest,  have  been  removed  by  the  recent 
statute. 

Mr.  R.  Palmer  and  Mr.  C.  Hall,  contra.  The  objection  to  the  appointment  is  one 
quite  apart  from  any  question  of  inadmissibility  of  evidence,  on  the  ground  of 
interest  in  the  matter,  and  stands  upon  much  higher  grounds.  The  power  given 
to  the  father  by  the  statute  is,  "  to  dispose  of  the  custody'  and  tuition  of  his  child  ;  " 
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and  the  context  of  the  clause  shews  that  a  person  appointing  a  guardian  was  bound 
to  do  so  by  will  or  deed,  attested  by  "  two  or  more  credible  witnesses,"  not  using 
the  word  "credible"  in  its  ordinary  sense,  as  applied  to  a  witness.  For  instance, 
the  father  (the  appointor)  could  not  be  a  credible  witness  of  his  own  appointment ; 
80,  neither  can  the  appointee.  The  appointment  is  the  thing  to  be  witnessed, 
and  it  is  as  objectionable  to  say  that  the  appointee,  as  that  the  appointor,  can  be 
a  witness  to  its  execution.  If  they  could,  then,  the  only  parties  to  the  transaction 
might  be  the  appointor  himself  and  the  guardian,  or  if  it  was  desired  to  have 
two  guardians,  they  might  both  be  witnesses,  and  thus  the  object  of  the  statute, 
which  was  to  prevent  clandestine  appointments,  would  be  defeated.  The  policy  of  the 
statute  was  to  secure  an  independent  witness,  and  it  is  to  that,  and  not  to  the 
competency  of  a  [88]  witness  in  point  of  interest,  which  is  quite  a  distinct  matter, 
that  the  statute  pointed.  The  Crown  used  formerly  to  dispose  of  the  otHce  of 
guardian  or  wardship,  and  it  was  by  way  of  check  to  the  abuse  of  that  practice 
that  an  independent  witness  was  required.  Besides,  a  guardian,  at  the  time 
the  statute  was  passed,  was  in  a  very  different  position  from  a  common  bare  trustee, 
for  he  had  an  interest  not  only  in  the  property  but  in  the  person  of  the  ward  ;  and 
if  so,  subsequent  statutes  would  not  alter  that  position  of  guardian,  inasmuch  as 
the  whole  of  the  subject  of  the  qualifications  of  witnesses  to  deeds  is  left  untouched. 
The  word  "witness,"  independently  of  "credible,"  shews  that  the  guardian  ought  not 
to  be  a  party  to  the  transaction,  and  that  he  cannot  attest  acts  giving  himself  a 
particular  Mutus.  The  duties  of  a  guardian  are  very  important,  and  every  precaution  i 
ought,  therefore,  to  be  taken  to  secure  a  proper  appointment.  .  I 

Mr.  H.  R.  Young,  for  the  executor. 

The  Master  of  the  Roll.s.  There  is  no  argument,  in  this  case,  as  to  the  want 
of  credibility  of  this  witness,  which  would  not  apply,  with  still  greater  force,  to  the 
case  of  a  legatee  or  executor  under  a  will,  and  yet  it  has  been  quite  settled  and 
established  that  an  executor  or  legatee  under  a  will  is  a  perfectly  good  witness 
for  the  establishment  of  the  will.  It  is  true  that  the  statute  afterwards  provides, 
that  in  consequence  of  the  inconvenience  which  might  arise  from  this  circumstance, 
although  the  legatee  or  executor  shall  still  continue  a  good  witness,  he  shall  forfeit 
any  beneficial  interest  under  the  will.  That  is  by  statutory  enactment.  (1  Vict.  c.  26, 
ss.  15,  17.)  But  I  see  no  reason  for  holding  [89]  that  a  person  who  is  appointed 
guardian  is  not  a  "credible  witness."  The  Act  merely  requires  that  the  deed  shall 
be  attested  by  "  two  or  more  credible  witnesses."  Here  one  of  the  witnesses  is 
appointed  guardian;  am  I  to  say  that  that  person  is  not  "a  credible  witness" 
because  he  or  she  is  appointed  guardian ']  It  is  impossible  to  come  to  that  conclusion. 
Reason,  authority  and  principle  all  tend  the  other  way.  It  appears  to  me  that  this 
is  a  perfectly  good  appointment,  and  that  the  guardian  who  attests  is  a  perfectly 
"  credible  witness." 

Mr.  Follett  asked  a  declaration  to  that  effect.  Certain  proceedings  had  been 
taken  in  Ireland  in  respect  to  the  same  matters,  and  they  had  been  directed,  by 
order  of  the  Court,  to  stand  over  till  the  decision  of  this  Court  as  to  the  validity  of 
the  deed  of  appointment  had  been  ascertained. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  If  you  can  devise  any  way, 
consistently  with  the  forms  of  the  Court,  by  which  I  can  make  an  order  to  that  effect, 
I  am  willing  to  do  so  ;  but  I  cannot,  on  an  adjourned  summons,  make  any  declaration. 
The  Chief  Clerk  may  draw  up  a  certificate  for  my  approval,  if  that  would  answer  the 
purpose. 

Mr.  Follett  said  he  thought  that  would  be  sufficient. 

Note.— See  Ex  parte  The  Earl  of  Echester,  7  Ves.  348. 

[90]    Hood  v.  Clapham.    Nov.  20,  1854. 

[S.  C.  24  L.  J.  Ch.  193  ;  1  Jur.  N.  S.  78 ;  3  W.  R.  78.] 

A  testator  gave  "  all  his  freehold,  copyhold  and  leasehold  estates,  and  all  other  his 
real  and  personal  estate,"  to  trustees,  upon  trust  to  get  in  all  money  due  to  him 
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oil  "  mortgages,  bonds  or  other  securities  and  rents,"  and  after  payment  of  debts 
and  legacies,  to  lay  out  the  residue  in  the  public  stocks  or  funds  ;  and  as  to 
one-half  of  his  "freehold,  copyhold  and  leasehold  estates,  and  all  the  trust  monies, 
stocks,  funds  and  securities,  and  all  other  his  real  and  personal  estate,"  upon  trust 
for  A.  and  li  for  life,  and  "  the  inheritance  and  capital,"  after  their  decease,  to  be 
in  trust  for  the  children  of  one  of  them.  Held,  that  terminable  Government 
annuities,  and  annuities  for  years  charged  on  parish  rates,  and  furniture,  iScc, 
forming  part  of  the  testator's  estate,  ought  to  be  converted  into  con.sols,  but  that 
the  leaseholds  were  to  be  enjoyed  in  specie. 
Trustees  who  had  improperly  allowed  perishable  property  to  remain  in  specie  and  to 
be  enjoyed  by  the  tenant  for  life,  being  made  liable,  were  allowed,  by  means  of  an 
inquiry,  in  the  same  suit,  to  recover  back  against  the  estate  of  the  tenant  for  life 
the  amount  overpaid  to  him. 

The  testator,  by  his  will,  made  in  1836,  expressed  himself  as  follows: — "I  give, 
devise  and  bequeath  unto  the  said  Edward  James  Manby,  James  Clapham  and  James 
Humphries,  tlieii'  heirs,  executors,  administrators  and  assigns,  all  vii/  fnrhohi,  mpyhold 
and  leaifehohl  crates,  ami  aho  all  other  real  wml  perianal  estate  and  effects,  whatsoever  and 
wheresoever,  upon  the  trusts  following,  that  is  to  say,  upon  trust,  with  all  convenient 
speed  to  call  in  and  collect  and  receive  all  monies  due  to  me  wi  nwrtr/ages,  Immls  or 
other  securitie!;  and  rents  (save  and  except  the  money  due  to  me  from  my  grandson 
Charles  William  Manby  as  hereinafter  mentioned),  and  after  paying  my  just  debts, 
funeral  and  testamentary  expenses,  annuities  and  legacies,  to  lay  out  the  residue,  in 
their  own  names,  in  some  or  one  of  the  public  stocks  or  funds  of  Great  Britain,  the 
dividends  whereof  are  payable  at  the  Bank  of  P^ngland.  And  as  to  one  full  and 
equal  half-part  or  share,  of  and  in  all  and  singular  m//  said  freehold,  copijhold  and 
leasehold  estates,  and  all  the  said  trust  monies,  stocls,  funds  and  securities,  and  all  other  my 
real  and  perso-nal  estate,  upon  trust  during  the  natural  life  of  my  dutiful  and 
affectionate  daughter  Elizabeth,  the  wife  of  Richard  Smalley,  to  pay  rents,  dividends 
and  annual  income  into  [91]  her  proper  hands,"  &c.,  "and  after  the  decease  of  the 
said  Elizabeth  Smalley,  upon  trust,  during  the  life  of  Sarah  Manby,  to  pay  the  rents, 
dividends  and  annual  income  of  such  half-part  or  share  of  my  .said  real  and  residuary 
personal  estate,  unto  my  said  daughter  Sarah  Manby,  if  she  should  be  living,  for  her 
life,"  for  her  separate  use,  &<i.  ;  "and  after  the  decease  of  my  said  daughter  Sarah 
Manby,  the  inheritance  and  capital  of  such  half-part  of  my  said  real  and  residuary 
personal  estate  shall  be  in  trust "  for  all  her  children. 

And  "  as  to,  for  and  concerning  the  other  full  and  equal  half-part  or  share,  of  all 
and  singular,  my  freehold,  copyhold  and  leasehold  estates,  monies,  funds  and 
securities,  and  other  real  and  personal  estate,"  upon  trust  for  Mrs.  Manby  for  life, 
and  after  her  decease,  upon  trust  to  pay  the  rents,  dividends,  interest  and  yearly 
income  thereof  unto  the  said  Elizaljeth  Smalley,  for  and  during  the  term  of  her 
natural  life,  and  after  her  decease,  then  the  inheritance  ami  capital  of  such  half-part 
shall  be  in  trust  for  all  and  every  the  child  and  children  of  Mrs.  Manby. 

The  testator  died  in  1841.  Mrs.  Smalley  died  in  1846,  and  Mrs.  Manby  in  1853, 
having  had  only  four  children,  who  were  all  living. 

Part  of  the  testator's  estate  consisted  of  terniinalile  Government  aiuiuities,  and 
sonio  annuities  for  years,  by  a  local  Act  charged  upon  the  rates  of  the  parish  of  All 
Saints,  Southampton.  The  greater  part  of  these  had  not  been  converted,  but  the 
tenants  for  life  had  been  allowed  to  receive  the  income. 

The  Plaintiff',  who  had  become  entitleil,  by  purchase  under  the  children,  to  one- 
fourth  of  the  residuary  estate,  [92]  instituted  this  suit  against  the  executors  and 
trustees,  for  an  account,  and  to  make  them  answeral)le  for  the  loss  that  had  been 
sustained  by  the  parties  entitled  in  remainder,  by  the  non-conversion  into  consols  of 
the  pcrishalilo  property,  except  leaseholds. 

Air.  K.  Palmer  and  Mr.  Pearson,  for  the  Plaintiff.  The  case  comes  within  the 
general  principle  of  Jloire  v.  Lord  Darlnioutli  (7  ^'es.  137).  The  presumption  is,  that 
where  a  testator  limits  residuary  property  to  ])er.sons  for  li\t'S,  with  remainders  over, 
his  intention  is  to  put  all  upon  an  equality  in  the  comse  of  administration,  and  primA 
facie   to   mean,   that   which   is  given   to   the   tenants  for  life  shall  pass  to  those  in 
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remainder.  Consequently,  property  of  a  wasting  nature,  snch  as  long  annuities  or 
leaseholds,  ought  to  be  immediately  converted  and  the  proceeds  invested.  Here, 
however,  the  leaseholds  are  specifically  given,  and  are  not  included  in  the  direction 
to  convert,  but  all  the  rest  of  the  testator's  residuary  personal  estate  is  given 
generally,  upon  trust  to  get  in  all  monies  due  to  him  upon  "mortgages,  bonds  or 
other  securities,"  and  there  are  no  words  whatever  in  the  will,  nor  any  manifestation 
of  an  intention  to  give  an  enjoyment  in  specie  to  the  tenants  for  life.  The  gift  over 
is  of  the  "inheritance  and  capital;"  the  former  word  refers  to  the  realty,  and  the 
latter  to  the  personal  estate,  which  latter  must  therefore  bo  preserved  for  those 
entitled  in  remainder.  The  usual  rule  must,  therefore,  be  followed  in  this  case, 
and  the  executors,  not  having  converted  the  perishable  property,  mu.st  account  for  the 
loss  sustained,  as  in  a  case  of  wilful  default. 

They  admitted  that  the  lea.seholds  were  not  to  be  converted. 

[93]  Mr.  Follett  and  Mr.  Southgate,  for  a  Defendant  in  the  same  interest  as  the 
Plaintifl",  cited  Morgan  v.  More/an  (1-t  Beav.  72) ;  Cafe  v.  Bent  (5  Hare,  24). 

Mr.  Lloyd  and  Mr.  Speed,  for  the  executors.  By  the  terms  of  this  will,  the 
executors  were  under  no  obligation  to  convert,  for  the  tenants  for  life  were  entitled 
to  enjoy  everything  in  specie  except  the  "  mortgages,  bonds  and  other  securities." 
The  rule  in  Howe  v.  The  Earl  of  Dartimmth  has  been  thought  to  have  gone  too  far, 
and  to  be  a  departure  from  the  real  intention  of  testators  ;  and  according  to  modern 
decisions  the  Court  "  has  leant  against  conversion  ; "'  Hincesv.  Hinves  (3  Hare,  612). 
The  general  rule  is  applicable  here,  for  the  case  is  governed  by  the  special  directions 
given  by  the  testator  for  conversion,  which  is  limited,  and  therefore  supersedes  the 
general  principle  applicable  to  cases  where  no  direction  is  given.  It  is  admitted  that 
the  leaseholds,  though  personal  and  perishable  property,  ought  not  to  be  sold,  and, 
therefore,  the  other  property  associated  with  the  leaseholds  must  be  suV)ject  to  the 
same  rule.  In  Pirkerinr/  v.  Pkkerinfi  (2  Beav.  31  ;  4  Myl.  &  Cr.  289)  and  (loodenowjh 
v.  Treiiuuiwndo  (2  Beav.  512),  the  word  "rents"  prevented  the  conversion  of  the 
whole  residuary  estate.  They  also  cited  Daniel  v.  Warren  (2  Y.  ife  C.  C.  C.  290) ; 
Alcock  V.  Slopcr  (2  Myl.  &  K.  699). 

Mr.  Roupell  and  Mr.  Ct.  W.  Collins,  for  another  Defendant.  The  first  question 
is,  whether  these  terminable  annuities  are  securities  for  money  ?  (See  JSescohij  v.  Fad; 
1  Sim.  &  St.  .500.)  The  direction  by  the  testator  is  only  to  call  in  monies  due  to 
him  on  securities,  and  therefore  these  annuities,  which  are  [94]  neither  "mortgages, 
bonds,  nor  other  securities  are  "  exempted.  Leaseholds  are  also  exempted,  and  must 
be  enjoyed  in  specie.  So  there  is  an  ab.solute  gift  of  the  furniture,  wines,  itc,  to  the 
tenant  for  life,  for  he  simply  directs  conversion  of  mortgages,  etc.,  and  all  the  rest 
therefore,  by  inference  from  the  gift  for  conversion,  goes  to  the  tenant  for  life,  to  be 
enjoyed  specifically  for  e.rjires.<io  nnius  e.irlusio  alterius. 

There  is  no  gift  of  the  rest  and  residue  until  after  the  death  of  the  tenant  for  life, 
and  until  that  time,  there  should  be  no  conversion. 

But  if  the  trustees  are  liable,  they  ought  to  be  indemnified  out  of  the  estates  of 
the  tenants  for  life,  who  have  received  the  benefit,  and  this  relief  may  be  had  in  the 
present  suit,  without  putting  the  trustees  to  the  expense  of  another.  (See  Lichfield  v. 
Buhr,  2  Beav.  481  ;  13  Beav.  447.) 

They  cited  Collins  v.  Collins  (2  Myl.  &  K.  703) ;  Hunt  v.  Srott{\  De  G.  &  Sm.  219) ; 
Bmnie  v.  Getting  (2  Coll.  324) ;  Bnrtm  v.  Mount  (2  De  G.  &  Sm.  383). 

Mr.  R.  Palmer,  in  reply. 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  I  do  not  think  this  case  comes 
within  the  exception  to  the  general  rule.  In  construing  this  will,  I  am  not  tied  down 
by  any  particular  expressions  to  be  found  in  other  cases  (for  the  terms  in  one  will  form 
but  a  very  inaccurate  test  of  the  meaning  of  expressions  to  be  found  in  others) ;  but 
I  may,  however,  look  to  the  eon-[95]-struction  which  the  Court  has  put  upon  words 
of  a  similar  description  in  other  cases. 

It  seems  to  me  that  the  testator  makes  a  distinction  between  his  real  estate 
(including  therein  his  chattels  real),  and  all  the  rest  of  his  property,  for  he  gives  "all 
his  freehold,  copyhold  and  leasehold  estates,  and  all  other  his  real  and  personal  estate 
and  effects,  whatsoever  and  wheresoever,  upon  trust,  with  all  convenient  speed  to  call 
in   and   collect  and  receive  all   monies  due   to   him   on  mortgages,  bonds  or  other 
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sucuiities,"  and  after  paying  his  debts,  "to  lay  out  the  residue  in  their  own  names," 
that  is,  to  lay  out  the  residue  of  his  personal  estate  in  the  public  stocks.  If  it  stood 
there,  I  should  be  of  opinion  that  the  whole  of  the  chattels  real  and  the  personal 
estate  were  to  bo  converted  and  invested  in  the  public  stocks ;  nor  would  there  be 
any  other  way  of  laying  out  the  residue  of  the  property  in  the  public  stocks  and 
funds.  He  then,  no  doubt,  goes  on  expressly  to  state,  that  the  "  rents  "  (which  would 
include  those  of  the  leasehold  as  well  as  the  freehold  and  copyhold),  are  to  be  paid  to 
Hizabeth  Smalley  for  her  life,  and  afterwards  to  his  other  daughter  for  life ;  but, 
further  on,  he  declares  that  the  inheritance  and  capital  "  of  such  half-part  of  his  said 
real  and  residuary  personal  estate  "  should  be  in  trust  for  all  the  children.  The  real 
estate  is  already  specified  ;  it  consists  of  the  freehold,  copyhold  and  leasehold  estates  ; 
the  residuary  personal  estate  includes  the  whole  of  the  rest,  and  the  inference  to  be 
drawn  from  that  would  be,  that  the  residuary  personal  estate  was  to  be  so  invested 
in  the  public  stocks,  and  be  held  in  trust  for  the  children. 

If  1  were  to  hold  that  in  consequence  of  a  direction  to  get  in  the  monies  due  to 
liini  "on  mortgages,  bonds  and  other  securities,"  no  other  portion  of  the  personal 
[96]  estate  ought  to  be  converted,  I  should  be  giving  to  the  tenants  for  life,  as  a 
.specific  legacy,  all  the  personal  estate  not  previously  specified,  and,  as  was  properly 
admitted,  the  result  would  be,  that  they  would  enjoy  the  perishable  articles  for  their 
absolute  use  in  specie. 

I  was  much  struck  by  the  observation  that  the  rest  of  the  will  contemplates  no 
such  enjoyment  in  specie  by  the  tenants  for  life,  but  a  pecuniary  payment  to  them. 
The  cases  which  have  been  referred  to  do  not  appear  to  me  to  proceed  to  anything 
like  the  extent  argued.  The  only  case  that  comes  near  it  is  Burton  v.  Mount  (2  De 
G.  &  Sim.  383),  in  which  the  Vice-Chancellor  Knight  Bruce  was  reluctantly  bound, 
in  consequence  of  the  manner  in  which  the  gift  was  made,  to  follow  certain  cases 
cited.  That  state  of  things  does  not  appear  to  me  to  exist  in  the  present  case,  or  I 
should  have  followed  the  opinion  expressed  by  the  Vice-Chancellor  in  that  case,  but 
I  consider  that  this  case  does  not  come  within  the  cases  of  Collins  v.  Collins  and 
Akock  V.  Sloper,  to  which  he  referred. 

I  am  of  opinion,  therefore,  in  this  case  that  it  was  the  duty  of  the  executors  to 
have  converted  and  invested  in  the  funds  the  whole  of  the  property  (other  than  the 
leaseholds,  which  were  expressly  given  to  the  tenants  for  life  for  their  lives),  within 
the  period  of  one  year  after  the  death  of  the  testator. 

The  Master  of  the  Kolls  afterwards  added :  The  executors  having  overpaid 
the  tenants  for  life,  they  are  bound  to  recoup  what  has  been  so  overpaid,  [97]  and 
this  Court  will  not  put  the  executors  to  a  new  suit  for  the  purpose  of  recovering  it. 
Let  there  be  an  inquiry  under  what  circumstances  the  income  was  paid  to  the  tenants 
for  life,  and  what  is  due  in  respect  of  the  excess.  If  assets  of  the  tenants  for  life  be 
not  admitted,  an  accouut  must  be  directed. 

[97]    /ti  re  Newcastle-upon-Tyne  Marine  Insurance  Company.     1.  Ex  parte 
Brown.    Jum-  3,  10,  Nov.  3,  185-1. 

[See  Ch-ay's  case,  1876,  1  Ch.  I).  670;  Hallwark's  case,  1878,  9  Ch.  D.  331  ; 
In  re  Denhain  lO  Company,  1883,  25  Ch.  D.  766.] 

A  director  of  a  company  is  in  a  very  different  position  from  that  of  an  ordinary  share- 
holder, for  having  the  means  of  seeing  that  all  the  formalities  of  transfer  required 
by  the  constitution  of  the  company  are  complied  with,  he  is  bound,  in  transferring 
his  own  shares,  to  see  to  the  regularity  of  the  transfer  ;  if  he  neglect  to  do  so,  and 
there  be  a  want  of  formality  therein,  he  remains  a  contributory. 

The  Xewcastle-upoii-Tyno  Marine  Insurance  Company  was  established  in  1836. 
By  the  deed  of  settlement,  dated  the  14th  of  September  183G,  the  capital  was  to 
consist  of  £60,000,  in  3000  shares  of  .£20  each,  to  be  increa.sed  if  desired  :  and  by 
the  4th  clause,  no  person  was  allowed  to  hold,  at  any  one  time,  more  than  one 
hundred  shares  in  the  capital  (either  original  or  additional),  nor  less  than  five,  and 
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persons  holding  shares  above  or  below  the  prescribed  iiuiiiber,  were  not  to  be  entitled 
to  the  dividends  on  the  prohibited  shares ;  and  nnless,  in  six  months  after  the 
declaration  of  a  dividend,  the  member  entitled  to  the  prohibited  shares  shonld  sell  or 
transfer  them  to  a  person  (jualified  to  take  them,  the  dividends  should  become  part  of 
the  assets  of  the  company,  till  such  sale  or  transfer.  By  the  8th  clause,  no  business 
was  to  be  transacted  by  the  board  of  directors  unless  five  directors  should  be  present ; 
and  by  the  13th  clause,  the  directors  were  to  keep  a  register-book  for  the  entr}^  of 
proceedings,  resolutions,  and  of  general  meetings,  &c.,  which  should  be  open  to  the 
inspection  of  the  shareholders,  at  the  half-yearly  meetings,  and  also  to  the  inspection 
of  the  [98]  auditors,  at  all  reasonable  times.  By  Clause  17,  three  managing  directors 
were  to  be  chosen  by  the  l)oard  of  directors  ;  and  bv  Clause  3."),  the  directors  were  to 
keep  books  of  account,  which,  with  all  papers  and  vouchers,  were  to  be  open  to  the 
inspection  of  the  auditors,  at  all  reasonable  times,  but,  except  a  directoi'or  an  auditor, 
and  except  when  produced  at  general  meeting.s,  no  one  was  to  be  entitled  to  inspect 
them.  By  Clause  36,  the  number  of  shares  subscribed  for  by  each  proprietor  was  to 
be  written  opposite  his  name  in  the  deed,  at  the  time  of  his  executing  it,  and  his 
name  and  place  of  residence  were  to  be  entered  in  the  shareholders'  register ;  and 
certificates,  in  a  form  to  be  determined  on  by  the  directors,  were  to  be  delivered  to 
him,  specifying  the  number  of  his  shares,  and  signed  b\'  two,  at  least,  of  the  managing 
directors,  and  countersigned  by  the  secretary.  By  Clause  54,  the  auditors  were 
empowered  to  call  for  the  production  of  all  books,  vouchers,  ifec.  The  5.5th  clause 
enabled  proprietors  to  sell  and  transfer  their  shares  to  proper  and  solvent  persons, 
with  the  approbation  of  a  board  of  directors  ;  and  by  Clause  57,  the  directors  were 
empowered  to  determine  the  form  of  transfer,  and  transfers  not  conforming  to  the 
directions  prescribed  were  declared  to  heinralid ;  and  by  Clause  58,  on  eveiy  transfer 
the  old  certificates  were  to  be  given  up  to  be  cancelled,  and  new  ones  issued.  By 
Clause  61,  purchasers  of  shares  were  to  be  liable  to  calls,  &c.,  from  the  date  of  the 
transfer,  but  to  profits  only  from  the  execution  of  the  deed.  The  62d  clause 
empowered  the  directors  to  admit  transfers,  where  there  might  be  an  informality, 
upon  receiving  an  indemnity.  Clause  69  provided  that  whenever  by  any  means 
whatsoever,  a  share  in  the  company  should  be  duly  and  effectually  transferred  to  a 
new  owner,  and  such  new  owner  should,  by  the  means  therein  prescribed,  have 
qualified  himself  to  be  a  proprietor  in  respect  thereof,  [99]  then,  and  not  before,  the 
liability  of  the  previous  owner,  as  a  proprietor  in  the  company,  should  cease  and 
determine. 

William  Brown  was  a  proprietor  of  seventy-five  shares,  and  one  of  the  twelve 
directors  appointed  in  the  deed  of  settlement  itself,  and  he  continued  a  director  from 
the  commencement  down  to  1848.  Previously  to  that  time  he  had  become  dissatisfied 
with  the  management  of  the  company's  affairs,  which  was  then,  and  for  some  time 
previously  had  been,  entirely  in  the  hands  of  William  Henry  Brockett,  one  of  the 
twelve  original  directors,  and  also  one  of  the  three  managing  directors  appointed  in 
the  deed  itself.  The  other  directors,  after  the  year  1843,  never  attended  in  sufficient 
number  to  constitute  a  board,  and  in  and  after  1847  there  was  no  attendance  at  all, 
so  that  Brockett  was  himself  the  only  board.  No  dividend  having  been  declared  for 
some  time  previous  to  1848,  several  heavy  losses  having  occurred,  and  the  affairs  of 
the  company  being  in  a  very  unsatisfactory  state,  Mr.  Brown,  in  June  1848,  had  an 
interview  with  Brockett,  and  threatened  to  take  proceedings  to  dissolve  the  company. 
In  July  1848  Brockett  offered  to  buy  Brown's  shares,  at  £1  each  (£4  having  been 
then  paid  up  upon  them).  Brown  accepted  the  offer,  and  on  the  29th  of  the  same 
month  gave  notice,  according  to  the  usual  practice,  that  he  had  .sold  his  shares  to 
Brockett,  to  whom  he  requested  them  to  be  transferred.  On  the  1st  of  August  he 
received  £75  from  Brockett,  and  handed  him  his  certificates,  and  afterwards  had 
nothing  to  do  with  the  company.  Brown,  in  his  affidavit,  stated  that  during  all  the 
time  he  was  director,  he  never  recollected  any  certificates  being  produced  at  the 
meetings  of  directors,  for  the  purpose  of  being  cancelled,  and,  so  far  as  he  knew,  he 
had  complied  with  all  the  formalities.  There  was,  how-[100]-ever,  no  entry  in  the 
register  book,  the  old  certificates  had  not  been  cancelled,  new  ones  had  not  been  issued, 
there  was  no  approval  of  the  transfer,  and,  in  short,  none  of  the  requisite  formalities 
had  been  complied  with.     A  clerk,  in  his  affidavit,  stated  that,  before  1843,  the  mode 
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of  proceeding,  as  to  transfers,  was  to  give  notice  to  the  board  of  the  proposed  transfer, 
and  of  the  name  of  the  purchaser,  and  on  the  purchaser  being  approved,  his  name  was 
entered  in  the  register-book,  the  old  certificates  were  cancelled,  and  new  ones  issued  ; 
but  after  1843  the  proper  number  of  directors  never  attended,  and  the  approval  was 
by  a  less  number  ;  and  in  and  after  1847  Broekett  was  himself  the  entire  board.  At 
the  time  of  Brown's  transfer,  Broekett,  it  was  alleged,  had  one  hundred,  or  at  least 
such  a  number  of  shares  as,  together  with  Brown's,  to  exceed  the  prescribed  limit  of 
100  shares. 

In  1853,  the  company  being  insolvent,  an  order  was  made  for  winding  up  its 
affairs  ;  and  on  going  into  Chambers,  the  Chief  Clerk  declined  to  decide,  whether  Mr. 
Brown  should  or  should  not  be  put  upon  the  list  of  contributories.  The  question  was 
accordingly  adjourned  from  Chambers  into  Court,  for  argument. 

Mr.  Lloyd  and  Mr.  Selwyn,  for  the  official  manager.  Mr.  Brown  having  been  a 
director  of  the  company,  from  the  commencement  down  to  the  time  of  the  transfer, 
was  in  a  position  \ery  diffierent  from  that  of  an  ordinary  shareholder.  He  had  access 
to  the  books  and  papers  of  the  company,  and  the  means  of  seeing  that  the  transfer 
had  been  duly  and  properly  made,  and  it  was  his  duty  to  take  care  that  no  such  gross 
irregularity  as  there  appears  to  have  been  should  occur  ;  instead  of  taking  steps  for 
that  purpose,  he  contented  himself  with  sending  a  notice  and  handing  over  his 
cer-[101]-tificates.  He  ought  to  have  seen,  as  he  had  the  means  of  doing,  that  the 
entry  was  regularly  made  in  the  register  book,  and  that  the  certificates  were  cancelled 
and  new  ones  issued.  Being  a  director,  he  knew,  and  must  be  deemed  to  have  known, 
that  there  was  no  board  ;  that,  in  fact,  Broekett  was  the  entire  board  himself,  and, 
consequently,  that  the  transfer  of  his  shares  could  not,  as  it  did  not,  receive  the 
approval  required  by  the  provisions  of  the  deed.  The  attempted  transfer  of  his  shaies 
was,  therefore,  invalid,  under  the  57th  section  of  the  deed,  and  he  is  still  a  proprietor, 
and  liable  under  the  provisions  of  the  69th  clause  of  the  deed,  and,  consequently,  is 
now  a  contributory.     They  cited  Keenc's  Execuiora'  ca^e  (3  l)e  G.  Macn.  A;  G.  272). 

Mr.  K.  Palmer  and  Mr.  Ro.xburgh,  for  Mr.  Brown.  The  questions  are,  first, 
whether  there  is  anything  in  these  transactions  which  have  taken  place,  independentlv 
of  Rule  4,  which  affects  Mr.  Brown  ?  and,  secondly,  if  not,  whether  anything  else  can 
have  such  ettect?  Clause  55  gives  proprietors  the  right  to  transfer  their  shares,  and 
that  is  the  clause  upon  which  Mr.  Brown  rests  his  case.  Now  the  only  condition 
required  by  that  clause  is,  that  the  purchaser  or  transferee  must  be  a  proper  and 
solvent  person  ;  but  that  condition  being  fulfilled,  as  in  this  case  it  has  been,  there 
can  be  no  objection  to  the  transfer.  No  form  of  transfer  is  prescribed,  the  only  thing, 
of  course,  that  could  be  done  in  such  a  case,  was  to  follow  the  usual  practice,  and  Mr. 
Brown  did  so.  Although  the  tran.saction  was  subject  to  the  approbation  of  the 
directors,  still,  as  no  objection  was  ever  made  (and  if  there  was  ground  for  it,  it  ought 
to  have  been  made,  if  at  all,  in  a  reasonable  time),  it  is  to  be  presumed  that  there  was 
no  objection,  and  that  the  trans-[102]-fer  was  assented  to.  Having  given  notice  and 
delivered  his  certificates,  Mr.  Brown  did  all  that  was  in  his  power  to  do,  and  if  the 
proper  formalities  were  not  observed,  he  is  not  to  be  prejudiced  hy  the  omission 
of  the  officers  of  the  company  to  comply  with  the  formalities  re(iuired  on  their  part; 
i  Stniffcm'x  Ej-enitors'  «(.<?  (1  l)e  G.  M.  &  G.  576);  Sliartruhji'  v.  lioannijUft  (16  Be<xv.  84)  ; 
Ex  parte  Jiafjije,  lie  The  Xoitlieiti  Coal  Mining  Companii  (13  Beav.  162).  Then  as  to 
Mr.  Broekett  holding  more  than  one  hundred  shares,  Mr.  Brown  was  not  bound  to 
see  to  that,  for  it  was  a  matter  between  Broekett  and  the  company,  and  if  there  was 
any  irregularity  in  that  respect,  it  did  not  invalidate  the  transfer,  but  merely 
occasioned  a  forfeiture  of  the  dividends. 

Thk  M.\ster  ok  thk  Roi,l.s  [Sir  John  Komilly].  I  am  of  opinion  that  Mr.  Brown 
is  a  contributory  in  this  company.  This  case  differs  very  materiality  from  the  cases 
of  filiorlri'lije  v.  BoMinquet  and  Slraffon's  Executors.  It  diH'ers  in  the  position  of  the 
parties,  the  knowledge  of  which  they  must  be  held  to  have  possessed,  and  in  the 
contract  which  has  been  entered  into. 

I  will,  in  the  first  place,  make  a  few  observations  upon  the  terms  of  the  contract 
which  binds  these  parties.  By  the  4th  section  of  the  deed,  it  is  provided  that  no 
person  shall  be  allowed  to  hold,  at  any  one  time,  more  than  one  hundred  shares  in 
the  capital  of  the  company,  either  original  or  additional.     It  is  contended  that  the 
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proper  construction  of  that  clause  is,  that  the  transfer  may  be  made  in  the  books  for 
more  than  one  huiidreil  shares,  but  that  the  sole  object  of  the  clause  is,  to  provide 
that  a  holder  of  more  than  one  hundred  shares  shall  not  be  [103]  entitled  to  dividends 
on  the  excess  of  shares  above  one  hundred.  But,  I  think  that  the  directors  would 
have  acted  contrary  to  the  express  direction  of  this  deed,  if  they  had  allowed  more 
than  one  hundred  shares  to  be  transferred  to  any  one  person,  at  any  one  time.  I 
think  that  this  is  made  distinct  and  clear,  by  the  69th  and  the  70th  sections  of  the 
deed.  The  70th  section  provides  that  every  person,  in  who.se  name  any  shares  shall 
be  held  or  stand,  shall  be  deemed,  at  law  and  in  equity,  the  absolute,  sule  and  beneficial 
holder  and  owner  of  such  shares.  If,  therefore,  more  than  one  luindred  shares  are 
transferred  to  one  person,  it  would  lie  a  direct  contradiction  of  that  clause,  to  hold 
that  he  is  not  to  be  deemed  a  beneficial  holder  of  those  extra  shares.  Again,  the  G9lli 
clause  says,  that  the  liability  of  vendors  shall  contiiuie  until  the  shares  have  been 
duly  and  ettectually  transferred  to  a  new  owner,  which  I  consider  to  mean,  transferred 
duly  and  effectually,  that  is,  consistently  with  and  agreeable  to  the  provisions  contained 
in  this  contract.  This  construction  is  al.so  strengthened  by  the  57th  clause,  which 
says,  "  And  all  transfers  of  any  shares,  not  made  conformably  to  the  regulations  of 
the  directors,  shall  be  invalid  and  nugatory,  so  far  as  regards  the  company  and  the 
members  thereof."  It  has  been  stated  that  the  directors  made  no  regulations  at  all 
with  respect  to  transfers  ;  and  that  this  clause  only  avoids  transfers  not  conformable 
with  the  regulations  of  the  directors,  and  not  of  the  provisions  of  this  deed.  But 
although  the  scope  and  object  of  this  deed  appears  to  point  very  much  in  that  direction, 
it  is  unnecessary,  in  the  view  I  take  of  this  case,  to  decide  that  question,  and  I  express 
no  opinion  upon  it. 

It  is  important  to  bear  in  mind  that,  in  all  cases  of  this  description,  there  are  two 
questions  of  ownership — the  one,  as  between  the  vendor  and  the  purchaser  ;  [104] 
and  the  other,  as  between  the  company  and  the  members  of  the  company.  It  is 
perfectly  possible,  that,  as  between  the  vendor  and  the  purchaser,  one  person  may  be 
the  beneficial  owner  of  the  share,  though  he  may  not  be  a  member  of  the  company, 
as  regards  the  company  and  the  members  of  the  company. 

But  the  circumstance  which  has  materially  influenced  my  judgment,  and  to 
which  I  principally  refer,  in  this  case,  is  this  :  Mr.  Brown  was  one  of  the  directors 
of  the  company,  he,  therefore,  knew  that  by  the  8th  clause  of  the  company's  deed, 
no  business  could  be  properly  transacted  unless  five  directors  were  present,  and, 
consequently,  that  it  was  not  in  the  power  of  the  managing  director,  alone,  to 
transact  any  business  of  this  description  for  the  company.  In  a  former  case  (Thf 
York  and  North-Midland  Coinpani/  v.  Hudson,  16  Beav.  500)  (and  there  arc  other 
authorities  establishing  the  same  principle),  I  held  that  a  shareholder  of  the  company 
is  not  bound  to  have  knowledge  of  what  is  contained  in  the  books  of  the  company  : 
that  he  is  not  bound  by  any  acquiescence  in  entries  in  books,  which  are  merely 
produced  at  public  meetings,  and  which  he  might,  if  he  pleased,  then  look  at ;  but, 
as  regards  the  directors  of  a  company,  the  case  stands  on  a  totally  different  footing. 

A  person  when  he  becomes  a  director  accepts  a  trust,  which  he  undertakes  to 
perform  for  the  benefit  of  the  company.  If,  in  the  due  performance  of  that  trust, 
he  must  necessarily  have  acquired  certain  knowledge,  it  appears  to  me  to  be  but  fit 
that  he  should  be  charged  with  the  knowledge  of  those  facts  which  it  was  his  duty 
to  have  become  ac(juainted  with.  It  is  merely  saying,  that  a  person  shall  be  held  to 
know  that  which  was  his  bounden  duty  to  know. 

[105]  I  have  before  me  the  minute-book  of  the  meetings  of  the  directors  of  the 
company,  from  which  it  appears  that  Mr.  Brockett  had,  at  least,  eighty  shares  at  the 
time  that  Mr.  Brown  transferred  to  him  the  seventy-five  additional  shares. 

It  appears  tome  that  Mr.  Brown  was  bound  to  know  what  took  place  at  the  meetings 
of  the  board  of  directors,  of  which  he  was  a  member,  and  that,  when  he  agreed  to 
sell  Mr.  Brockett  seventy-five  shares,  he  knew  that  Mr.  Brockett  could  only  hold  one 
hundred  shares  in  the  company,  and  that  any  entry  of  more  was  irregular  and 
improper ;  that  it  was  his  duty  to  know,  and  that  he  had  the  means  and  opportunity 
of  ascertaining  how  many  shares  Brockett  then  held,  and  that  he  was  not  entitled  to 
hold  seventy-five  additional  shares.  I  must  hold  Mr.  Brown  to  have  had  knowledge 
of  that  which  he  ought  to  have  known,  and  whether  he  had  actual  knowledge  of  it, 
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or  not,  is,  in  my  opinio?),  immaterial  for  the  present  purpose.  I  therefore  consider, 
that  when  he  transferred  these  shares  to  Mr.  Brockett,  he  was  aware  that  Mr.  Brockett 
could  not  hold  them  ;  that  it  was  inconsistent  with  the  deed  and  the  contract,  which 
had  been  entered  into  between  him  and  the  other  shareholders  of  the  company,  that 
he  should  hold  them  ;  and  that  Mr.  Brown  was,  in  point  of  fact,  sanctioning  a  breach 
of  trust,  when  he  endeavoured  to  transfer  them  to  Brockett.  I  am,  consequently,  of 
opinion  that  Brown  must  be  held  still  a  member  of  the  company,  in  respect  of  those 
shares  which  were  so  transferred. 

The  farther  consideration  of  the  case  of  S/wiinhjr  v.  Bomni/iift  satisfies  me  that, 
in  a  similar  case,  I  should  come  to  the  same  conclusion.  That  was  a  case  of  a  totally 
dirt'erent  description  from  the  present.  There  a  shareholder  in  the  company  had 
transferred  shares  to  [106]  certain  other  persons.  The  only  means  by  which  shai-e- 
holders  could  ascertain  whether  that  had  been  properly  done  was  bj'  inquiry  of  the 
directors  of  the  company.  They  inquired  of  the  clerk,  who  applied  to  the  managing 
director,  who  said  the  transfer  of  the  shares  had  been  accepted  ;  and  regular  certi- 
ficates were  given.  In  this  case,  it  appears  doubtful  whether  any  certificates  at  all 
were  given,  and  certainly  no  inquiry  whatever  was  made.  Further  than  that,  in 
ShortruUjc  v.  iJosawjuet,  the  company  had  actually  made  a  i-eturn  to  the  Stamp  Office, 
in  which  they  no  longer  included  the  vendor  of  the  shares  as  a  member  of  the 
lonipany.  Besides,  in  the  deed  there  was  this  express  provision,  that,  if  the  directors 
had  not  accepted  the  transfer  of  the  shares  from  Mr.  Shortridge,  the  vendor,  he 
might  have  compelled  the  company  to  buy  them,  but  which  compulsory  provision  he 
coulil  not  put  in  force  after  they  had  accepted  the  transfer  of  the  shares.  Again,  he 
had  no  means  of  knowing  whether  a  competent  number  of  directors  had  been  present 
or  not. 

These  circumstances,  in  my  opinion,  make  that  case  totally  difTerent  from  the 
present.  This  is  a  case  in  which  Mr.  Brown  could  not,  in  the  situation  in  which  he 
was,  have  ceased  to  be  a  member  of  the  company,  by  transferring  the  shares  to 
Mr.  Brockett,  another  of  the  co-directors,  and  I  am  of  opinion  that  he  is  a  contri- 
butory as  regards  the  other  members  of  the  company,  but  in  so  deciding,  I  do  not 
mean  to  determine  or  prejudice  any  question  as  between  him  and  Mr.  Brockett. 

[107]    In  re  Nevvcastle-upon-Tyne  Marine  Insurance  Company. 
2.  Ex  parte  Henderson.     A'<n:  3,  1854. 

A  company  being  in  an  unprosperous  condition,  its  operations,  accounts,  audits, 
dividends,  vVc,  being  suspended,  and  its  shares  worthless,  the  auditor  sold  his 
shares  to  the  managing  director,  and  gave  notice,  and  the  transfer  was  entered  in 
the  minute-book  as  approved  by  the  directors.  The  transfer  was,  in  fact,  informal. 
The  Court,  doubting  the  bondjiitcs  of  the  transaction,  and  seeing  that  proper  steps 
had  not  been  taken  to  ascertain  that  all  the  necessary  formalities  had  been  com- 
plied with  :  Held,  that  the  auditor  was  still  a  contributory. 

A  second  case  occurred  in  winding  up  the  above  company,  under  the  following 
circumstances : — 

Mr.  Thomas  Hood  Henderson  was  auditor  of  the  company,  from  its  commence- 
ment ilown  to  184.').  After  that  time  he  did  not  audit  any  accounts,  or  act  as  auditor, 
but  no  one  else  was  ever  appointed  in  his  place,  nor,  indeed,  were  aiij'  accounts  ever 
taken  of  the  company's  affairs.  In  May  1847  Mr.  Hender.son  sold  his  shares  to 
Brockett,  sent  a  notice  of  the  sale,  and  the  transfer  was  entered  in  the  minute-book 
of  the  proceedings  of  the  board,  as  approved  by  the  directors  ;  but  the  names  of 
the  directors  present  were  not  stated,  and,  in  fact,  Brockett  alone  was  present. 
Mr.  Henderson,  however,  took  no  steps  to  see  that  the  formalities  of  transfer  were 
duly  complieil  with.  The  Chief  Clerk  declined,  in  this  case  also,  to  pronounce  an 
opinion,  and  the  question  now  came  before  the  Court. 

Mr.  K.  Palmer  and  Mr.  Sclwyn,  for  the  official  manager.  Henderson  is  precisely 
in  the  same  position  as  Brown  (see  the  last  case),  and  he  does  not  come  within  the 
principle  of  Shortrulyi'  v.  Bosanqud  (16  Beav.  84).     Henderson  admits  he  was  auditor 
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down  to  1845,  and  that  no  one  was  appointed  in  his  place  or  acted  as  auditoi- ;  l)ut 
he  does  not  say  he  was  discharged.  On  the  contrary,  tiy  implication,  he  admits  he 
continued  auditor  ;  for  he  says  to  the  l)est  of  [108]  Ids  recollection,  lie  nc\  or,  after 
IfSto,  audited  aTiy  of  the  accounts,  shewing  that,  in  fact,  he  continued  auditor.  Then 
having  all  the  means  of  seeing  the  formalities  observed,  and  not  doing  .so,  he  remains 
a  pro])rietor  and  a  contributory.  They  cited  Kecnc'a  ExeaUois'  case  (3  De  G.  M.  & 
O.  27-J)- 

Mi-.  Lloyd  and  Mr.  Roxburgh,  for  Henderson.  The  argument  on  l)chalf  of  the 
official  manager  would  go  to  prove  that  the  principal  of  Brawn  s  rase  would  apply  not 
only  to  the  case  of  a  director  dealing  with  a  director,  but  to  that  of  an  ordinary 
shareholder  dealing  with  a  director.  Now,  what  is  the  duty  of  an  auditor?  Not, 
certainly,  to  investigate  the  books  of  the  company  except  for  the  purpose  of  dis- 
charging his  duty  as  auditor,  and  verifying  the  accounts.  This  is  not  a  question  of 
account,  but  of  a  transfer  of  shares,  which  is  foreign  to  the  ottice  of  an  auditoi- ;  and 
even  suppose  it  could  be  made  out,  which  it  would  be  difficult  to  do,  that  Mr. 
Henderson  was  still  auditor,  it  was  not  his  duty  to  know  the  state  of  the  share 
register;  it  could  not  assist  him  in  his  otiice  of  auditor,  or  in  the  preparation  of  his 
statement,  or  fall  within  the  .scope  of  his  duty.  lie,  therefore,  comes  within  the  case 
of  Shortrvlgc  v.  Bosuni/iii't  (16  Beav.  84). 

The  Master  ok  the  Rolls  [Sir  John  Romilly].  I  think  Mr.  Henderson  has 
not  relieved  himself  from  being  a  shareholder  in  the  company  by  the  tran.sactions 
which  have  taken  place.  What  I  held  in  Shortriilge  v.  Basantpici  (Ibid.)  was 
to  this  efTect :  that  where  a  shareholder  of  the  company  sells  his  shares  band  Jiile 
in  the  market  to  a  stranger,  gives  notices  to  the  directors,  or  the  proper  officer 
of  the  directors,  in  the  manner  directed  by  the  deed,  that  he  has  made  such 
sale,  and  where  the  directors,  or  their  proper  officer  (who  is  [109]  the  only  person 
the  shareholders  know  of  or  can  look  to  foi-  information)  answer  that  everything 
has  been  done  which  ought  to  have  been  done,  that  the  transfers  are  accepted, 
and  that  the  proper  entry  has  been  made  in  the  book,  which  entry  is  shewn  to 
and  is  seen  by  the  person  who  takes  the  transfer,  so  that,  in  fact,  the  vendor 
acting  hmui  fide  has  done  everything  that  lay  in  his  power,  that,  in  such  circum- 
stances, the  transaction  was  perfectly  good,  and  that  the  transferror  could  not  be 
answerable  for  informalities  or  errors  comnutted  by  the  directors  and  their  officers, 
which  he  himself  had  no  means  of  knowing  or  oliviating. 

But  this  case  appears  to  be  perfectly  ditlerent.  In  the  first  jilace,  I  entertain  very 
considerable  doubt  about  the  banA  fides  of  the  transaction.  This  gentleman  had  been 
appointed  the  auditor  of  the  company,  and  acted  as  such  for  some  time  ;  it  is  said 
that  he  ceased  to  act  in  that  capacity,  but  it  does  not  appear,  according  to  his  own 
statement,  that  another  person  was  appointed  auditor  in  his  place.  No  accounts  of 
the  company  had  been  audited  since  184.J  ;  no  dividend  had  been  paid  for  the  last 
year  before  the  sale  took  place,  and  there  had  l)eeu  no  attendance  of  the  directors. 
The  first  two  facts  he  must  have  known  ;  and  though  it  is  po.ssible,  yet  it  is  difficult 
to  suppose  that  he  did  not  know  the  third,  viz.,  that  there  had  been  no  meeting  of 
the  directors,  or  of  the  company.  It  is  obvious  that  he  knew  that  the  shares  bore  no 
value  whatever,  and  were  not  .saleable  in  the  market.  In  that  state  of  ciicumstancos, 
he  goes  to  Mr.  Brockett,  who  is  proved  to  have  been  the  only  person  who  conducted 
the  affairs  of  the  company  (he  might  not  have  known  that  ciicumstance,  but  I  flo  not 
find  any  denial  on  his  part  that  he  knew  that  Brockett  was  sole  managing  director 
of  the  company  ;  and,  considering  the  circum-[110]-stances  set  forth  in  the  affidavit 
on  the  other  side,  he  was  bound  to  deny  his  knowledge  of  that  fact,  if  he  insisted 
either  on  the  fact  not  being  as  stated  or  that  he  was  ignorant  of  it;  and  I  have  no 
doubt  that  he  knew  the  fact  to  be  so).  He  goes  then  to  Brockett,  his  own 
managing  director,  and  he  offers  to  sell  him  his  shares.  That  managing  director 
consents  to  buy  them,  and  the  vendor  then  gives  a  notice  to  the  purchaser  that  he, 
the  vendor,  has  transferred  his  shares  to  him,  the  purchaser.  Henderson  knows 
that,  by  the  deed  of  settlement,  a  director  could  not  hold  above  a  certain  number  of 
shares ;  he  also  knows  that,  by  the  deed  of  settlement,  the  business  could  not 
be  transacted  by  less  than  five  directors.  If  he  had  done  as  the  vendor  did  in 
the    case    of    Shmiridge   v.    Bosamjiiet  (Ibul.),    he    would    have    taken    all    possible 
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means  of  ascertaining  that  every  due  formality  had  been  complied  with,  and 
if  he  had  done  so,  he  would  have  discovered  that  a  director  was  buying  who 
was  not  competent  to  buy,  and  he  would  have  found  that  he  was  transacting 
l)usiness  when,  by  the  deed,  no  business  at  all  could  properly  be  transacted. 
It  is  obvious,  therefore,  that  he  has  not  taken  the  steps  which  a  l/ond  Jiifc  vendor 
ought  or  would  have  taken  in  a  case  of  that  description.  It  is  as  distinguish- 
al'le  from  the  case  of  Sfmffon's  Execufors  (1  De  G.  M.  &  G.  576),  and  Shortridye  v. 
IliKdnquit  (16  Beav.  84),  as  any  case  can  be.  It  wants  all  the  proofs  of  hom'i  fides 
which  existed  in  those  cases.  It  wants  proof,  also,  of  his  having  taken  all  those 
-iijis  which  a  hond  fide  vendor  ought  to  take  for  the  purpose  of  ascertaining  that 
.  \ ,  lything  had  been  done  which  ought  to  have  been  done  ;  and  in  the  absence  of 
which,  he  knew  that,  according  to  the  69th  clause  in  the  deed  of  settlement 
( il»  Beav.  98),  he  remained  a  member  of  the  company. 

[Ill]  In  my  opinion,  therefore,  Mr.  Henderson  has  not  relieved  himself  from  his 
lialiility,  as  a  shareholder,  by  this  transaction,  which,  on  the  evidence  before  me,  I 
laiiiiot  l)elifve  to  have  been  a  howl  fide  transfer,  the  company,  as  he  must  have  known, 
liiiiig  in  a  failing  condition,  and  the  transfer  being  made  to  the  only  person  to  whom 
a  tiansfer  could  be  made.  Consequently,  I  must  hold  that  he  is  still  a  contributory 
of  the  company.  I  shall  therefore  make  the  same  order  as  in  Brown's  case,  that 
Henderson  be  placed  on  the  list  of  contributories,  but  without  determining  any 
question  as  between  him  and  Brockett. 

[Ill]     KiDGWAY  V.  Cl.\re.     Nov.  17,  1854. 

The  distinction  between  joint  and  separate  assets  is  not  restricted  to  the  cases  of  a 
distribution  under  a  bankruptcy  or  insolvency  ;  it  applies  equally  to  the  case  of  the 
administration  of  assets  of  deceased  partners. 

In  the  administration  of  the  assets  of  a  deceased  partner,  where  both  partners  are 
solvent,  there  is  no  distinction  made  between  joint  and  several  creditors;  they  are 
all  paid,  and  in  taking  the  partnership  accounts,  the  joint  debts  thus  paid  will  be 
allowed  in  account  by  the  surviving  partner. 

If  the  estate  of  the  deceased  partner  be  insolvent,  and  that  of  the  surviving  partner 
solvent,  the  joint  creditors  will  naturally  go  against  the  surviving  partner,  who 
will  then  be  a  creditor  against  the  separate  estate  of  the  insolvent  partner  for  the 
amount  paid  by  him  to  the  joint  creditors  beyond  his  share. 

If  both  the  deceased  and  surviving  partner  are  insolvent,  then  the  joint  creditors 
must  resort,  in  the  first  instance,  to  the  joint  estate,  and  can  only  go  against  the 
separate  estate  of  each  partner  after  the  claims  of  his  separate  creditors  have  been 
satisfied. 

If  both  paitners  die  before  administration  takes  place,  the  rule  is  the  same. 

This  case  came  on  for  argument  upon  exceptions  to  the  Master's  report. 
Robert  Ashton,   the  exceptant,    had    placed  £5000  in   the  hands  of    Henry  E. 
Ridgway,  a   member  of   the    firm  of  "John  W.   Ridgway   A;   Henry  K.   Ridgway," 

'  [112]  solicitors,  to  be  advanced  by  him  on  mortgage  to  a  client  of  the  firm,  for  whom 
\m'  ])rofessed  to  act  as  solicitor.  John  W.  Ridgway  died  in  January  1851,  and 
lliury  E.  Ridgway  died  in  the  month  of  May  following,  and  soon  after  it  was 
'li^eovcred  that  the  money  had  not  been  advanced  to  the  client  but  had  been 
iiiisap[)lied. 

In  (Jctober  1851  Ashton  instituted  a  suit,  which  the  bill  prayed  might,  if 
ii'iessary,  be  deemed  and  taken  as  a  creditor's  suit,  to  establish  the  liability  of  the 
real  and  per.sonal  estates  of  both  partners,  jointly  and  .severally,  to  make  good  to  him 

I  the  .£5000  antl    interest;    and,   on   the    li'lli   of   June    1852,   a   decree   was    made, 

!  directing  a  reference  to  the  same  Master  to  whom  the  three  causes  of  I'ul(iwai/  v. 

\  Kidijwai/,  Ilidfiwai/  v.  Clare,  Itiihjwaii  v.  Ri/i/imi/  (being  respecti\-ely  creditors'  and 
administration  suits  respecting  the  same  estates  and  matters)  stood  referred,  to 
inquire  "  whether  the  estivtes  of  John  \Y.  Ridgway  and  Henry  E.  Ridgwa}',  or  cither 
and  which  of  those  estates,  were  or  was  under  any  and  what  liability  to  the  Plaintiff, 
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Kobert  Ashtoii,  and  to  what  amount;"  and  if  he  should  "Knd  that  the  estates  of 
John  W.  Kidgway  and  Henry  K.  Itidgway,  or  either  of  those  estates,  were  or  was 
under  any  liabilitj-,"  then  it  was  ordered  that  the  Plaintitt',  Ashton,  should  be  at 
liberty,  in  accordance  with  such  liability,  to  go  in,  under  the  orders  made  on  the 
hearing  of  the  said  three  causes,  or  any  or  either  of  them,  and  prove,  as  a  creditor, 
for  the  amount  of  such  liability. 

The  Master,  by  his  report,  dated  the  1st  of  March  1S53,  found  "that  the 
respective  and  joint  estates  of  John  W.  Kidgway  and  Henry  E.  Kidgway  were  then 
liable  to  make  good  to  the  Plaintitl",  Ashton,  the  full  [113]  amount  "  of  the  £5000 
and  interest;  and  accordingly,  on  the  19th  of  March  1853,  Ashton  carried  in  a  charge 
and  claim  liefore  the  Master  in  the  three  suits,  which  was  allowed. 

On  the  2-'d  of  November  185'_'  an  order  had  been  made  on  the  hearing  of 
liuhjicaij  v.  Clare,  directing  a  reference  to  the  Master  to  make  an  imiuiry  as  to  the 
personal  estate,  and  take  an  account  of  the  funeral  expenses  and  debts  of  the  testator, 
John  W.  Kidgway,  &c.  On  the  27th  of  July  1854  the  Master,  at  the  request  of 
Anne  Barrett  (a  specialty  creditor  of  John  W.  Kidgway,  to  whom  the  Master  had 
committed  the  prosecution  of  the  suit),  made  a  separate  report  allowing  sundry  suras 
"  as  specialty  debts  on  the  separate  estate  of  John  W.  Kidgway  ; "  and  also  the  sums 
placed  opposite  the  names  of  sundry  persons,  in  the  second  schedule  thereto,  "as 
simple  contract  debts  on  the  separate  estate  of  John  W.  Kidgway."  But,  on  Ashton's 
attending,  on  the  17th  of  July  185-4,  to  settle  the  report,  the  other  parties  objected  to 
his  debt  being  reported  as  due  from  the  separate  estate  of  John  W.  Kidgway,  and 
after  fully  arguing  the  point,  the  Master  decided  that  Ashton  icas  not  a  creilitur  on  the 
separate  estate. 

Ashton  then  excepted  to  the  Master's  report  on  the  grounds  :  first,  that  the 
separate  report  was  a  repoit  which,  under  the  terms  of  the  reference  directed  to  him 
in  and  by  the  order  of  the  22d  day  of  November  1852,  the  Master  had  no  authority 
to  make,  inasmuch  as  the  Master,  in  his  separate  report,  spoke  of  the  separate  estate 
of  the  said  John  W.  Kidgway,  whereas  the  accounts  and  inquiries,  by  the  order  of 
reference  directed,  related  to  the  jiersonal  estate  of  John  W.  Kidgway,  and  there  was 
no  mention  or  inquiry  relating  to  any  such  subject  as  separate  estate.  Secondly,  that 
the  [114]  Master  had  not,  in  and  hy  his  separate  report,  stated  and  certified  that 
there  was  now  due  and  owing,  from  the  estate  of  John  W.  Kidgway  to  Kobert 
Ashton,  the  principal  sum  of  £5000,  with  interest  thereon. 

Mrs.  Barrett  presented  a  petition  in  Itijlf/ivai/  v.  Clare,  praying  a  confirmation  of 
the  Master's  separate  report,  and  that  the  Plaintitl',  Mrs.  Kidgway,  the  executrix  of 
John  W.  Kidgway,  might  be  directed  to  pay  certain  specialty  creditors  on  John  W. 
Kidgway 's  separate  estate,  out  of  certain  funds  then  in  her  hands  (as  far  as  they  would 
extend).  On  the  7th  of  August  1854  an  order  was  made,  directing  those  payments, 
but  that  so  much  of  the  petition  as  related  to  the  confirmation  of  the  report  should 
stand  over  and  come  on  for  hearing  with  the  exceptions. 

The  three  causes  of  Uhlriwaii  v.  Ridgwaij,  Ridijwaij  v.  Clare,  and  liuhfwa//  v.  Ridf/waij 
had  been  ordered  to  be  consolidated. 

Mr.  Lloyd  and  Mr.  Kenshaw,  in  support  of  the  exceptions.  There  is  nothing  in 
the  decree  directing  the  Master  to  distinguish  between  joint  and  separate  debts. 
The  distinction  between  joint  and  separate  a.ssets,  and  the  rules  of  priority  depending 
thereon,  are  applicable  only  to  a  distribution  in  bankruptcy,  and  they  do  not  prevail 
in  other  cases.  In  equity,  every  partnership  debt  i.s  joint  and  several,  and,  conse- 
quently, Ashton  is  entitled  to  have  recourse  to  the  separate  estate.  He  is  not  bound 
to  wait  until  it  is  ascertained  whether  there  is  any  joint  estate,  for  he  cannot  be 
excluded  from  his  remedy  against  the  separate  estate  until  it  is  known  whether  there 
is  any  joint  estate.  They  cited  Groi/  v.  Chiswell  (9  Ves.  118) ;  ll'ilkin.'ton  v.  Henderson 
(1  Myl.  &  K.  582);  Stephen.^m  [115]  v.  Chiswell  (3  Ves.  566);  Derai/nes  v.  Noble 
(1  Mer.  528;  Seton  on  Decrees,  237);  Norton  v.  Steinkopf  (\  Kay,  45);  Fisher  v. 
Farrington  (Seton  on  Decrees,  239). 

Mr.  K.  Palmer  and  Mr.  W.  Morris,  contra.  As  to  the  objection  to  the  form  of 
the  report,  the  Master  has  clearly  a  right  to  notice  anything  necessary  for  the 
purposes  of  effecting  the  due  and  complete  administration  of  the  estate,  and  he  has 
the  same  jurisdiction  to  make  a  separate  report,  as  to  separate  estate,  as  he  has  to 
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make  a  separate  report  as  to  specialty  debts.  The  Master  intended  to  make  the 
exceptant  a  joint  creditor,  and  even  offered  to  include  him  in  a  third  schedule  as  a 
joint  creditor,  but  he  refused  ;  even  now  we  offer,  if  the  Court  thinks  fit  to  overrule 
:the  exceptions,  that  it  may  be  without  prejudice  to  the  exceptant  being  made  a  joint 
creditor. 

The  Master  of  the  Rolls.  It  has  occurred  to  me  that  the  question  would  be 
best  considered  on  further  directions. 

Mr.  Surrage,  for  another  party. 

Mr.  Lloyd,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  I  can  very  shortly 
express  the  view  I  take  of  the  maimer  in  which  the  Court  administers  assets,  in  cases 
of  this  description,  by  a  statement  of  the  different  modes  in  which  the  question 

OCCUl'S. 

Ordinarily,  if  one  of  two  partners  dies,  and  his  estate  [116]  is  administered  in  this 
Court,  no  distinction  is  taken  between  his  joint  and  separate  creditors.  They  may 
all  come  in  and  prove  against  his  estate,  and  the  Court,  in  the  administration  of  the 
a>.SL'ts,  pays  them  all,  pari  passu,  and  exactly  in  the  same  manner.  In  that  case,  the 
assets  of  the  deceased  partner  are  partly  composed  of  what  may  be  called  his  .share  of 
the  joint  estate  of  the  partnership  which  existed  between  the  deceased  and  the 
survivor.  I  am  assuming,  in  the  case  I  am  stating,  that  the  surviving  partner  is 
solvent,  and  then  it  is  clear  that  no  difficulty  arises,  because,  if  a  joint  creditor  obtains 
payment  out  of  the  separate  estate  of  a  deceased  partner,  the  solvent  surviving 
partner  must  allow  that  payment  in  account  as  so  much  paid  on  behalf  of  the  firm  ; 
ami  in  ascertaining  the  share  of  the  deceased  partner  in  the  joint  estate,  that  payment 
is  brought  into  account,  credit  is  given  for  the  amount,  and  no  question  arises. 

If  the  estate  of  the  deceased  partner  is  insolvent,  but  the  estate  of  the  surviving 
II  irtner  is  solvent,  it  is  clear  that  the  joint  creditors  would  then  proceed  against  the 
-  ilvent  partner,  who  would  then  become  a  creditor  against  the  separate  estate  of 
I  lie  deceased  partner,  in  respect  of  what  has  been  paid  by  him  beyond  his  due 
jii  uportion. 

But  suppose  the  surviving  partner  insolvent.  Either  there  is  a  bankruptcy  or  an 
insolvency,  in  cither  of  which  cases,  the  case  of  Gra//  v.  Chiswdl  (3  Ves.  566)  is 
precisely  in  point,  and  there  the  joint  creditors  must  resort,  in  the  first  instance,  to 
tlio  joint  fund,  and  can  only  come  against  so  much  of  the  separate  estate  as  will 
i.niain  after  paying  the  separate  creditors. 

[117]  In  my  opinion,  exactly  the  same  rule  applies  to  the  case  where  both  the 
paitners  have  died   before   the  administration  takes  place.     There   are   then    three 

<  lasses  of  creditors  :  there  are  the  separate  creditors  of  each,  who  have  no  claim 
.i^ainst  the  estate  of  the  other  partner ;  and  a  third  class,  the  joint  creditors,  who 
li.ive  a  claim  on  both  estates.  It  would  be  the  height  of  injustice  to  allow  the 
joint  creditors  to  choose  which  of  the  two  estates  thej'  would  go  against.     In   this 

<  ase  the  joint  estate  is  administered,  as  far  as  it  will  extend,  in  payment  of  the  joint 

<  (editors,  who  afterwards,  and  until  paid  in  full,  may  proceed  against  the  separate 
<state  of  both  the  partners,  or  .so  much  thereof  as  may  remain  after  the  separate 
creditors  of  each  have  been  respectively  paid  out  of  their  separate  estates.  I  appre- 
hend this  to  be  the  principle  laid  down  in  Graii  v.  Chisurll,  and  the  rule  followed  in 
the  administration  of  such  estates.  It  is  obviously  a  case  that  very  rarely  occurs,  but 
it  is  distinctly  brought  forward  on  the  present  occasion. 

In  the  present  case  this  has  occurred  :  there  are  four  suits  :  one  by  a  joint  creditor 
to  administer  both  estates  ;  another  by  a  creditor  to  administer  the  estate  of  John  ;  a 
third  by  a  creditor  to  administer  the  estate  of  Henry  ;  and  a  fourth  by  the  repre- 
sentative of  John  against  the  representative  of  Henry,  to  ascertain  the  rights  between 
them  with  respect  to  the  partnership  transactions.  So  that  the  two  separate  estates 
and  the  joint  estate  are  or  will  be  clearly  ascertained.  No  doubt  very  considerable 
inconvenience  would  have  arisen,  if  this  had  been  carried  on  by  separate  decrees 
before  separate  Masters.  In  onler  to  obviate  that  ditHculty  the  parties  have,  very 
properly,  obtained  an  order  for  tlic  purpose  of  consolidating  the  three  causes,  which 
will  work  out  the  whole  matter.  [118]  Mr.  Ashton  is  placed  in  some  little  ilitiiculty  ; 
for,  although  he  has  obtained  a  decree  in  this  cause,  he  is  not,  in  the  technical  sense 
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of  the  word,  a  party  to  the  other  three  causes,  but  he  is  a  party  in  this  sense — that 
he  has  gone  in  and  pro\'ed  under  the  decree,  and  has,  therefore,  a  locus  standi  in  those 
causes. 

Therefore,  although  I  have  expressed  my  opinion  on  the  mode  in  which  this  Court 
administers  assets,  1  think  that  this  cannot  be  finally  deteimined  until  the  Court 
distributes  the  fund  between  the  parties  interested,  on  further  directions.  I  think 
it  very  desirable,  in  the  view  1  take  of  the  case,  that  the  separate  creditors  of  each 
estate  should  be  ascertained,  and  for  this  purpose  I  shall  di.sallow  the  exceptions,  and 
reserve  to  Mr.  Ashton  the  beneKt  of  the  objection  till  the  cause  is  heard  on  further 
directions.  I  shall  not  prejudice  Mr.  Lloyd's  client,  except  by  the  expression  nf  my 
opinion  of  the  mode  in  which  I  should  probably  think  it  my  duly  to  administer  the 
assets.  I  will  give  Mr.  Ashton  leave  to  move  next  seal,  that  the  cause  of  AMon  v. 
lUilijwaij  may  be  consolidated  with  the  other  three  causes  already  consolidated,  and 
then  the  report  can  l)e  made  in  all  the  four  causes. 


[119]    Lord  Brougham  v.  Lord  \Villiam  Poulett.    Nov.  4,  5,  1854 ; 

Jan.  12,  1855. 

[S.  C.  24  L.  J.  Ch.  233;  1  Jur.  (N.  S.)  151.] 

As  to  what  expenses  relating  to  real  estate  are  properly  payable  out  of  a  fund  set 
apart  to  pay,  amongst  other  things,  the  expenses  of  executing  the  trusts  of  the 
will. 

A  testator  declared  trusts  relating  to  his  real  and  personal  estate,  and  gave  his 
personal  estate  to  trustees,  in  trust  to  set  apart  and  invest  a  sufficient  fund  to  pay 
his  debts,  legacies,  funeral  expenses,  expenses  of  proving  his  will  '■'and  tlw  e.r)'cution 
of  the  liuds  tlierrof."  Held,  that  the  "expenses  in  the  execution  of  the  trusts  of  the 
will "  were  limited  to  those  properly  payable  by  the  executors  in  their  character  of 
executors  alone,  and  therefore  that  the  costs  of  executing  the  trusts  of  the  various 
real  estates  fell  on  the  Cfstui  (juc  trusts. 

The  following  is  the  statement  of  this  case,  as  taken  from  the  judgment  of  the 
Court : — 

The  question  came  before  the  Court  on  a  special  case  submitted  for  its  opinion. 
It  arose  on  the  construction  of  the  will  and  codicil  of  the  late  Duke  of  Cleveland,  and 
is  in  eftect — which  of  the  expenses  incurred,  with  reference  to  the  carrying  into- 
execution  the  trusts  of  the  will  and  codicil — as  regards  two  estates  devised  by  thd 
duke,  called  the  liathwick  estate  and  the  Harte  estate,  ought  to  be  borne  if  at  all  by 
the  fund  directed  by  the  will  to  be  set  apart  for  the  purpose  of  paying  his  debts, 
funeral  and  other  expenses,  which  direction  is  specially  worded,  and  which  will  be 
presently  referred  to. 

The  will  bore  date  the  15th  of  June  1836;  the  general  scope  and  effect  of  it, 
which  is  necessary  to  state  for  the  purpose  of  explaining  the  opinion  of  the  Court  on 
the  question  before  it,  were  to  the  following  effect : — 

The  testator  devised  all  his  real  estates,  over  which  he  had  a  disposing  power, 
including  the  reversion  of  his  settled  estates  (but  excepting  the  hereditaments  after 
disposed  of  by  his  will,  which  was  in  fact  excepting  the  Harte  estate),  in  trust  for 
Lord  William  Poulett  the  Defendant  for  life,  and  after  his  decease  to  his  first  [120] 
and  other  sons  in  tail  male  ;  on  failure  of  his  issue,  in  trust  for  Lord  Harry  Vane,  the 
third  son  of  the  testator,  and  his  issue  in  like  manner ;  and  on  failure  thereof,  in  trust " 
for  the  present  duke  in  like  manner ;  and  on  failure  of  such  issue,  to  raise  an  annuity 
of  £4000  for  Henry,  the  son  of  the  testator's  late  daughter  Lady  Louisa  Forrester, 
for  life,  or  until  he  came  into  the  estates  and  subject  thereto,  then  in  trust  for 
Frederick  Acclam  Milbank,  the  second  son  of  the  testator's  daughter  Lady  Augusta 
Milljank  and  his  issue,  in  like  manner,  with  divers  remainders  over,  in  favour  of  the 
other  issue  male  of  Lady  Augusta  Milbank,  and  of  the  issue  male  of  the  testator's 
daughters  Lady  Laura  Meyrick  and  Lady  Arabella  Arden,  and  of  Henry  Forrester 
and  his  issue  male,  with  remainder  over  to  the  dausrhters  of  the  testator,  in  tail 
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I  general,  and  with  an  ultimate  remainder  to  his  own  right  heirs.  This  devise  included 
the  estate  of  the  duke,  situate  in  the  neighbourhood  of  the  City  of  Bath,  and  called 
his  Bathwick  estate. 

The  will  then  contained  a  direction  to  the  trustees  to  raise,  by  mortgage  of  the 
lands  devised,  sufficient  to  pay  the  sum  of  £3000  to  every  child  liorn  or  to  be  born 
of  the  testator's  three  daughters,  to  l)e  a  vested  interest  in  the  child  on  attaining 
twenty-one.  Tlie  testator  then  devised  the  Hartlepool  or  Harte  estate  to  the  same 
trustees,  in  trust  for  Frederick  Acclam  Milbank  for  his  life,  and  after  his  decease,  for 
his  first  and  other  sons  in  tail  male,  with  divers  remainders  over,  in  favour  of  the 
issue  male  of  the  Lady  Augusta  Milbank,  and  of  the  other  daughters  of  the  testator, 
with  lemainder  to  his  own  right  heiis.  The  testator  then  devised  to  Lord  Harry 
\  ane,  absolutel}',  all  the  interest  of  the  testator  in  the  real  and  personal  propeity  of 
which  he  was  in  possession  in  the  island  of  Barbadoes,  and  then  next  came  the  clause 
in  question. 

[121]  By  it  he  bequeathed  all  his  personal  estate  (except  what  might  be  specifi- 
cally disposed  of  by  any  codicil)  to  his  trustees,  in  trust  to  convert  into  money,  and 
thereout  set  apart  in  their  names,  and  invest  on  such  securities  as  they  should  think 
liroper,  a  sufficient  fund  in  these  words,  viz.  :  "To  pay  all  my  just  debts,  all  legacies 
gi\en  by  this  my  will,  or  which  I  may  hereafter  give  by  any  codicil  or  codicils  hereto, 
the  legacy  duties  hereby  directed  to  be  paid,  my  funeral  expenses,  and  the  expenses  of 
jiroi'ini/  this  iiii/  ivill,  and  the  execidian  of  the  trusts  hereof."  And  also  to  set  apart  and  invest 
sufficient  funds  to  produce,  by  the  annual  interest  thereof,  so  much  as  should  be 
necessary  to  pay  the  several  annuities  bequeathed  by  his  said  will,  or  by  any  codicil 
thereto,  and  which  funds,  on  the  deaths  of  the  annuitants,  were  to  fall  into  the 
residue  of  his  personal  estate.  And  ,the  testator  then  directed  that  after  such 
a|)probation  his  trustees  were  to  pay,  transfer  and  make  over  what  remained  of  his 
rrsiduary  personal  estate  to  his  wife  the  Duchess  of  Cleveland,  and  his  son  Lord 
llirry  \'ane  and  their  respective  executors,  administrators  and  assigns,  absolutely,  to 
lie  di\idcd  between  them  in  equal  shares  and  proportions,  with  a  gift  over,  in  case 
either  of  them  died  in  his  lifetime  (which  event  did  not  happen). 

It  is  to  be  observed  the  testator  here  created  two  funds,  one  the  fund  for  the 
|iayment  of  the  debts  and  legacies  and  expenses,  and  the  other  the  fund  to  pay 
annuities.  In  the  subsequent  part  of  his  will  the  testator  made  several  references  to 
the  fund,  so  to  be  set  apart  to  answer  expenses. 

The  testator,  by  his  will,  proceeded  to  exercise  certain  powers  of  appointment 
ciintaincd  in  the  settlements  executed  on  his  own  and  his  eldest  son's  marriage,  over 
[122]  the  residue  of  two  sums  of  £30,000  and  £40,000,  and  expressed  it  to  be  his 
will,  that  Lord  Harry  Vane  and  the  testator's  three  daughters  should  each  have 
i'L'tl,000  in  the  whole.  The  will  then  proceeded  in  these  words : — "  I  therefore  direct 
my  .said  trustees  and  trustee  to  pay,  out  of  the  fund  so  to  be  set  apart  for  the  payment 
of  my  ihht>t,  leijacies,  funeral  and  testament  art/  expenses,  to  or  for  the  lienefit  of  each  of  my 
said  last-named  children,"  such  sinn,  as  together  with  the  sum  already  paid  to  the 
daughters,  and  by  the  will  appointed  to  the  son,  should  amount  to  the  sum  of 
£20,000,  and  which,  so  far  as  regards  the  son,  was  to  be  in  addition  to  what  the 
testator  had  otherwise  given  him  by  his  will.  The  testator  then  proceeded  by  his 
will  to  give  to  the  daughters  a  legacy  of  £10,000,  and  also  to  give  various  other 
legacies  and  aniniities  to  the  persons  therein  mentioned.  The  testator  then  appointed 
to  Lord  Harry  Vane,  in  a<l(lition  to  what  he  had  already  given  him,  all  the  funded 
property  mider  the  settlement  executed  on  the  marriage  of  the  testator  with  his  first 
wife,  the  late  Countess  of  Oarlington,  then  standing  in  the  names  of  two  trustees. 
And  the  testator,  after  stating  that  he  was  desirous  of  leaving  to  each  of  the  children 
of  his  three  daughters  the  sum  of  £2000,  in  addition  to  the  £3000  directed  to  l)e 
raised  for  th(!iu  out  of  the  hereditaments  devised  in  trust,  as  above  mentioned, 
proceeds  in  th(!se  words: — "Now  I  do  hereby  direct  my  said  trustees  and  trustee, 
out  of  the  fund  so  to  be  set  apart  for  the  ])ayment  of  my  delits,  leijaeies,  fumTal  and 
testainentari/  expen-fe.-;,  as  aforesaid,  "  to  invest  that  amount  in  the  purchase  of  consols, 
for  each  of  such  chihlreu  who  shall  be  living  at  the  tiecease  of  the  testator,  to  be  paid 
to  them  respectively  at  twenty-one,  when  the  legacies  are  to  become  vested.  And  ho 
directed  that  if  any  child  die  under  twenty-one,  the  sum  so  provided  shall  sink  into 
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the  residue  of  his  personal  estate,  and  [123]  the  interest,  in  the  meantime,  was  to  be 
paid  to  the  residuary  legatees.  The  will  then  proceeds  thus  : — "  I  declare  that  the 
actual  yearly  produce  of  my  residuary  personal  estate,  whether  consisting  of  invest- 
ments to  be  made  by  my  trustees  or  trustee,  as  aforesaid,  or  of  investments  of 
whatever  nature,  to  be  continued  by  them  or  him  as  aforesaid,  shall  be  deemed  the 
income  of  such  personal  estate,  for  the  purpose  of  this  my  will.  I  direct  my  said 
trustees  and  trustee  to  pay  the  legacy  duties  and  all  expenses  on  the  specific  and 
pecuniary  legacies,  hereinltefore  bequeathed,  except  the  duties  on  the  legacies  given 
to  or  provided  for  the  children  of  my  three  danghtens  (naming  them),  and  also  to  pay 
the  legacy  duties  and  expenses  on  the  several  annuities  hereby  be(iueiithed,  so  that 
the  legatees  and  annuitants,  except  as  aforesaid,  may  receive  the  full  amount  and 
value  thereof,  respectively."  Then,  after  devising  his  trust  estates  to  trustees,  the 
testator  directed  that  they  may  deduct  all  disbursements  and  expenses  incidental 
to  the  execution  of  his  will,  and  that  they  shall  be  indemnified  out  of  his  trust 
property,  against  all  liabilities  conseiiuential  on  the  execution  of  his  said  will. 
The  testatator  then  appointed  the  first  two  PlaintifTs  and  Thomas  Metcalfe  executors 
of  his  will. 

The  testator  afterwards,  on  the  21st  of  Apiil  1841,  executed  a  codicil  to  his  will, 
by  which,  after  reciting  several  of  the  trusts  declared  in  his  will,  he  directed  that  if 
any  younger  sons  or  issue  male  of  any  younger  son  of  any  of  his  daughters  should 
become  entitled  to  the  possession  of  the  estates  devised,  and  there  should  be  an  elder 
son  or  issue  male  of  an  elder  son  of  the  same  daughter  then  living,  the  estates  should 
be  charged,  by  way  of  trust,  with  an  annuity  or  rent  charge  of  £4000,  to  take  eft'ect 
immediately  after  the  determination  of  the  antecedent  trusts,  in  favour  of  such 
j'ounger  [124]  son  and  his  issue  male,  and  the  testator  directed  his  trustees  to  raise 
such  annuity,  by  half-yearly  pa^^ments,  out  of  the  rents  and  profits  of  the  trust 
estates,  or  by  mortgage  or  sale  thereof.  The  testator,  after  giving  certain  directions 
respecting  the  construction  to  be  put  on  his  will,  and  after  stating  that  he  had  been 
in  the  habit  of  disposing  of  parts  of  his  estate,  situate  in  the  county  of  Somerset, 
called  the  Bathwick  estate,  for  terms  of  years,  or  otherwise,  reserving  annual  rents,  in 
consideration  of  the  persons  contracting  for  the  same  agreeing  to  build  thereon,  or 
otherwise  improve  the  same,  and  that  it  might  be  desirable  that  this  custom  should  be 
continued  for  the  benefit  of  the  property,  by  the  respective  holders  thereof,  under  the 
limitation  contained  in  his  will  and  codicil,  the  said  testator  directed  that  it  should 
be  lawful  for  his  trustees,  at  the  request  of  the  person  for  the  time  being  entitled  in 
possession  to  any  estate  for  life  or  in  tail,  in  the  said  estate,  to  grant  leases  for  such 
terms  as  the  testator  had  been  accustomed  to  grant,  in  consideration  of  the  lessee 
building  on  or  otherwise  improving  the  property,  but  without  taking  any  fine  or 
premium.  By  his  said  codicil  also,  the  said  testator,  after  reciting  that  he  had  in  his 
will  declared  his  wish,  that  his  son.  Lord  Harry  Vane,  and  his  three  daughters,  should 
each  have  an  equal  portion  of  £20,000  in  the  whole,  exclusive  of  whatever  else  he  had 
given  to  Lord  Harry  Vane,  directed  the  trustees  of  his  will  to  pay,  out  of  the  funds 
set  apart  for  the  payment  of  his  debts,  legacies,  funeral  and  testamentary  expenses, 
for  the  benefit  of  his  .said  children,  such  sum  of  money  accordingly  He  then  recited 
that  he  has,  by  his  will,  directed  to  be  raised  out  of  real  estate,  £3000  for  each  of  the 
children  born,  or  to  be  born,  of  his  said  three  daughters  ;  and  that  he  had  also,  hy  his 
will,  directed  his  trustees,  out  of  the  fund  .set  apart  for  the  payment  of  his  i/i'hU, 
In/acieg,  funeral  and  teMamentarij  expenite^,  [125]  £2000  for  each  of  the  children  of  his 
three  daughters,  who  were  living  at  the  time  of  his  decease,  he  directed  the  trust  to 
extend,  both  as  to  the  £3000  and  the  £2000,  to  children  born  after  his  decease.  The 
testator  then  stated  that  he  might  possibly  advance  sums  to  his  children  during  his 
lifetime,  in  which  case,  if  exceeding  £100,  they  were  to  be  taken  as  satisfaction  pv 
tanto  of  such  of  the  sums  provided  to  him  or  her  respectively,  as  were,  by  his  will, 
made  payable  out  of  the  fund  directed  to  be  set  apart  for  payment  of  his  debts,  legacies, 
and  funeral  and  lesfaiiienlari/  expenses,  and  otherwise  in  satisfaction,  as  the  case 
might  be,  of  the  sums  payable  out  of  the  real  estate.  There  was  nothing  further 
in  the  will  or  codicil  material  to  be  stated,  with  reference  to  the  question  before 
the  Court. 

The  testator  died  in   1842.     The  Defendant,  Lord  William  Poulett,  was  the  first 
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tenant  for  life  of  the  Bathwick  estate,  and  the  Defendant,  Frederick  Acclam  Milbank, 
was  the  first  tenant  for  life  of  the  Harte  estate,  and  his  eldest  son,  the  infant, 
William  Harry  Yane  Milbank,  was  the  first  tenant  in  tail  in  esse  of  both  these 
estates. 

A  question  arose,  as  between  the  residuary  legatees  and  devisee  of  the  real  estate, 
as  to  what  expenses,  relating  to  the  real  estate,  were  to  be  paid  out  of  the  personal 
estate,  under  the  trust  to  set  apart  a  fund  for  payment  of  the  expenses  of  the  execution 
of  the  trusts  of  the  will. 

Considerable  expenses  had  already  been  incurred  in  obtaining  a  Private  Act  of 
rarliament,  extending  the  leasing  powers,  besides  expenses  of  embanking  the  property, 
of  appointing,  under  the  Court,  new  trustees,  and  of  vesting  the  trust  estate  in  them. 
A  special  case  was  [126]  filed,  to  obtain  the  opinion  of  Court,  in  order  to  assist  the 
trustees  in  the  execution  of  the  duties  of  their  office. 

Mr.  Roupell  and  Mr.  Erskine,  for  the  Plaintitfs,  the  trustees,  stated  the  case. 

Mr.  Lloyd  and  Mr.  Renshaw,  and  Mr.  Follett  and  Sir  Walter  Kiddell,  for  parties 
representing  the  real  estate.  The  testator  has  expresslj'  directed  his  trustees  to  set 
apart  a  sufficient  personal  fund  to  pay  his  debts,  &c.,  and  "  the  expenses  of  proving 
this  my  will,  and  the  execution  of  the  trusts  thereof."  This  direction  is  general  in  its 
terms,  and  applies  both  to  the  trusts  of  the  real  and  personal  estate,  including  also 
those  mentioned  in  the  codicil  ;  Rwke  v.  Wmrall  (11  Sim.  216).  As  to  the  particular 
Niirt  of  trusts  to  which  this  is  applicable,  it  is  to  be  observed  that  it  means  something 
beyond  the  "funeral  expenses  and  the  expenses  of  proving  this  my  will,"  which  had 
been  already  specified.  The  legal  estate  is  in  the  trustees,  and  this  provision  includes 
all  the  legitimate  expenses  of  the  execution,  by  the  trustees,  of  the  trusts  of  the  real 
estate.  We  admit  that  the  expenses  of  obtaining  the  Private  Act  of  Parliament, 
extending  the  leasing  power,  are  not  comprised  in  this  provision,  for  they  were 
incurred,  not  in  the  execution  of  the  trusts  of  the  will,  but,  on  the  contrary,  in 
'■pposition  to  them.  Neither  are  the  costs  of  embanking  the  real  estate  included,  nor 
the  general  costs  of  management  by  the  owner  of  the  property,  for  though  the  legal 
estate  is  in  the  devisees,  the  equitable  owners  would  be  put  into  possession,  and  they, 
and  not  the  trustees,  would  incur  and  be  liable  to  bear  the  ordinary  costs  of  manage- 
ment of  the  estates.  But  the  costs  of  appointing  new  trustees,  and  of  vesting  the 
legal  estate  [127]  in  them,  the  costs  of  raising  portions,  of  granting  building  leases, 
and  of  obtaining  necessary  legal  advice,  and  the  other  expenses  incurred  by  the 
trustees,  in  the  due  discharge  of  their  office,  must  be  borne  by  the  personal  fund,  set 
apart  for  that  especial  purpose.  In  a  subsequent  part  of  the  will  the  trustees  are 
expressly  authorized  to  deduct  all  expenses  incident  to  the  execution  of  the  will,  and 
that  must  necessarily  be  out  of  this  fund. 

It  is  true  that  in  subsequent  passages  the  testator  refers  to  this  fund  as  one  set 
apart  for  payment  of  "  debts,  legacies,  funeral  and  testamentary  expenses  "  (omitting 
the  words  "  expenses  of  the  execution  of  the  trusts  thereof "),  but  this  inaccurate 
expression  was  used  for  the  purpose  of  identification  of  the  particular  fund,  and  not 
with  any  intention  of  limiting  the  ett'ect  of  the  previous  direction. 

Mr.  R.  Palmer  and  Mr.  Lewin,  contra,  for  the  Duchess  Cleveland  and  Lord  Harry 
\  ane.  It  would  require  very  strong  and  clear  language  to  induce  the  Court  to  hold, 
that  a  real  estate  is  given  to  one,  and  that  the  liability  to  pay  all  the  burthens  upon 
it  is  to  be  borne  by  another.  There  is  no  such  language  used  here,  and  it  is  apparent 
that  this  testator  only  intended  that  the  personal  estate  should  bear  the  expenses 
incurred  in  its  ordinary  management.  It  was  to  enable  the  executors  and  trustees 
to  hand  over  the  residue  at  once  that  he  authorized  the  trustees  to  retain  a  fund  for 
such  ordinary  expenses,  to  be  estimated  at  once.  He  never  intended  them  to  provide 
for  expenses  both  unlimited  and  indefinite,  or  to  introduce  an  element  of  uncertainty 
into  his  various  dispositions,  for  he  directs  the  immediate  jwyment  over  of  the 
overplus.  The  legacies,  the  legacy  duty,  the  ordinary  executorial  expenses,  and  a 
sufficient  fund  to  answer  the  annuities  being  retained,  the  residue  [128]  was  to  be 
paid  over  immediately,  without  waiting  the  complete  winding  up  of  the  personal 
estate. 

The  testator  has  interpreted  his  meaning  of  this  clause,  for  in  the  subsequent  part 
of  his  will  and  codicil  he  five  several  times  refers  to  this  fund  as  reserved  "  for  the 

R.  v._lO» 
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payment  of  debts,  legacies,  funeral  and  testamentary  expenses,"  omitting  the  other 
words  "execution  of  the  trusts  hereof." 

If  the  opposite  side  be  right  in  their  construction  of  this  clause,  it  would  be 
impossible  to  ascertain  the  amount  necessary  to  set  apart,  and  the  re.siduary  legatees 
would  be  deprived  of  the  enjoyment  of  the  residuary  personal  property  bequeathed 
to  them.  Again,  when  is  the  trust  to  cease,  and  how  is  its  operation  to  be  limited! 
The  present  grandson  is  only  tenant  for  life,  and  the  great-grandson  will  lie  the  first 
tenant  in  tail,  so  that  the  trust  might  continue  for  centuries,  for  there  might  be  a 
succession  of  minorities. 

A  trust  to  make  personal  estate  pay  the  expenses  of  real  estate,  lul  infinitum,  is 
illegal.  Personalty  cannot  be  driven  through  an  entiiil ;  it  would  vest  absolutely  in 
the  first  tenant  in  tail.  If  the  first  tenant  in  tail  died  an  infant,  the  real  estate' 
would  go  over  to  the  next  in  remainder,  but  his  interest  in  the  personal  estate 
would  not  go  over  with  it.  The  testator  never  could  have  intended  the  fund  set 
apart  for  expenses  to  vest  absolutely  in  the  first  tenant  in  tail,  though  if  he  died 
early  the  whole  real  estate  went  over  to  those  in  remainder. 

Mr.  Lloyd,  in  reply. 

The  Master  of  the  Rolls,  during  the  argument,  said  he  had  no  doubt  of  the 
legality  of  the  trust,  if  the  testator  had  clearly  expressed  it ;  and  at  the  end  of  the 
[129]  discussion  he  intimated  that  he  should  reserve  judgment. 

Jan.  12.  The  Master  of  the  Rolls  [Sir  John  Komilly]  (after  making  the 
above  statement  of  the  case,  proceeded).  I  have  stated  the  will  and  codicil  fully, 
because  it  appears  to  me  that  the  question  on  the  clauses  before  me  ilepends 
principally  on  the  general  scope  and  effect  of  the  testamentary  dispositions  taken 
together. 

The  question,  in  considering  the  whole  of  the  powers,  devises,  limitations,  bequests 
and  directions  together,  is,  how  far  the  testator  meant  by  the  words  "  (lie  execution 
of  the  trusts  hereof "  (that  is,  the  execution  of  the  trusts  of  his  will),  to  burthen  the 
fund,  which  he  directed  the  trustees  to  set  apart  and  invest  for  the  purposes  before 
mentioned,  with  the  costs  which  might  incidentally  but  unavoidably  be  incurred,  as 
long  as  the  trusts  created  by  his  will  might  last. 

On  behalf  of  the  residuary  legatees,  it  is  not  disputed  that  besides  the  funeral 
expenses,  the  debts  and  legacies,  the  legacy  duty  and  the  expenses  of  proving  the 
will,  the  expense  incurred  b}'  making  the  investment  necessary  to  secure  the  annuities, 
and  in  truth,  all  that  was  necessary  to  be  done  on  the  testator's  decease,  falls  on  this 
fund,  but  it  is  contended  that  nothing  further  is  charged  thereon. 

The  devisees  interested  in  the  real  estate  devised,  on  the  other  hand,  contend 
that  "  the  expense  of  executing  the  trusts  of  his  will,"  are  words  having  a  plain 
grammatical  meaning,  and  that  these  must  have  their  full  effect  given  to  them  b}'  this 
Court,  and  that  whatever  [130]  may  be  the  expense  necessary  for  this  purpose,  it  must 
be  paid  out  of  this  reserved  fund.  They  contend  that  it  would  be  merely  arbitrary 
to  include  the  expense  of  one  trust  or  set  of  trusts,  and  to  exclude  another,  and  that, 
so  long  as  any  of  the  trusts  remain  to  be  executed  and  the  execution  thereof  creates 
expense,  so  long  must  the  costs  thereof  be  defrayed  out  of  the  reserved  fund. 

With  reference  to  this  question,  it  becomes  important  to  consider  what  the 
expenses  are,  which  may,  from  time  to  time,  become  necessary  for  the  due  perform- 
ance of  the  trust  of  the  testator's  will.  The  special  case  mentions,  specifically,  only 
one,  viz.,  that  arising  from  the  necessity  of  appointing  new  trustees.  This  has  already 
occurred,  and  has  occasioned  considerable  expenses,  inasmuch  as  it  arose  from  the 
unsoundness  of  mind  of  one  of  the  trustees  originally  appointed,  in  consequence 
whereof  it  became  necessary  to  apply  to  the  Lords  Justices  in  Lunacy  to  appoint 
the  Plaintiff,  Mr.  Woodhouse,  a  trustee,  in  the  place  of  the  trustee  who  had  become 
incapable  of  acting.  Other  expenses,  however,  are  suggested,  at  the  Bar,  such  as 
the  costs  of  raising  the  annuity  of  £4000,  given  to  Henry  Forrester,  in  case  of  the 
failure  of  issue  male  of  Lord  William  Poulett,  of  Lord  Harry  Vane,  and  of  the 
present  duke.  Various  other  expenses  have  occurred,  and  others  will  arise  in  the 
execution  of  all  the  trusts  of  the  will,  which  it  is  not  contended  fall  on  this  reserved 
fund.  For  instance,  a  Private  Act  of  Parliament  has  been  found  to  be  necessary, 
for  the  purpose  of  carrying  into  complete  effect  some  part  of  the  trusts  of  the  will ; 


I 


il9BEAV.131.         LORD   BROUGHAM    V.    LORD    WILLIAM    POULETT  299 

but  it  is  not  now  argued  that  the  expense  of  obtaining  this  Act  falls  on  the  reserved 

jfund,  and,  in  my  opinion,  this  contention  has  been  prudently  abandoned. 

'       [131]  But  there  are   various  other  expenses,   which  are  in   fact  occa.sioned  by 

'executing  the  trusts  of  the  will,  which  counsel  feel  that  they  can  scarcely  reasonably 

•argue  are  to  be  borne  by  the  reserved  fund.     A  reference  to  one  of  these  affords  some 

iassistance  in  leading  us  to  a  correct  construction  of  the  clause  in  question.     The 

{testator,  in  one  of  the  passages  of  his  codicil,  which   I   have  referred  to,  gives  an 

jexpress  power  to  his  trustees  to  grant  building  leases  on  his  Bathwick  estate,  without 

|line  or  fore  gift,  at  the  request  of  the  person  entitled  in  possession  to  the  rents. 

This,  therefore,  is  one  of  the  trusts  of  the  will.     Is  the  expense  of  granting  such 

a  building  lease   to  be  borne  by  the  residuary  legatees  J  if  it  be,  why  is  not  the 

iexpense  of  every  lease  granted  on  the  estate,  as  long  as  the  legal  estate  is  vested  in 

jthe  trustees,  to  be  also  borne  by  the  reserved  fund  i  and  if  so,  on  what  principle  can 

•the  costs  of  the  management  of  the  estate  be  excepted?     But  Mr.  Lloyd  and  Mr. 

Follett  both  felt  the  extreme  difficulty  of  pushing  their  argument  to  such  an  extent 

as  would  leave,  practicallv,  the  whole  costs  of  the  management  of  the  devised  estate 

tM  lie  borne  by  the  residuary  legatees,  and  turn  the  gross  receipts  of  the  estates  into 

nctl  receipts,  in  favour  of  the  devisees,  and  to  the  detriment  of  the  residuary  legatees. 

lint,  if  the  expenses  of  executing  these  acts  of  management  be  excluded,  I  am  at  a 

lnss   to  see  on  what  principle  the  costs  of  distress  and  entry,  if  the  annuities  are 

unpaid,  or  of  raising  future  charges,  by  sale  or  mortgage,  if  it  should  hereafter  become 

ncressary  to  do  so,  are  not  also  to  be  excepted.     The  result  of  including  all,  or  even 

the  last  class  of  expenses,  would  be,  that  it  would  be  very  difficult,  if  not  impossible, 

lo  ascertain  with  correctness,  what  sum  ought  to  be  set  apart  for  the  purposes  of 

this  reserved  finiil,  and  it  would  effectually  deprive  the  Dowager  Duchess  of  Cleveland 

anil  Lord  Harry  Vane  from  any  enjoyment  [132]  of  the  capital  of  the  fund  so  set 

.i|iait;    since  costs,   to  an  amount  incapable  of    being  accurately   ascertained,   but 

i .  hiting  to  the  execution  of  the  trusts,  might  arise,  at  any  time  during  the  continuance 

till  reof,  and  probably  long  after  the  duchess  and  her  son  had  departed  this  life. 

It  is,  however,  argued,  that  although  the  extreme  difficulty  of  executing  the 
trusts  of  the  reserved  fund,  and  the  great  delay  and  inconvenience  arising  from  it, 
luav  lead  this  Court  to  the  presumption  that  such  could  not  have  been  the  intention 
ii  the  testator,  still,  if  the  trusts  to  be  executed  are  within  the  limits  prescribed  by 
the  rules  relating  to  remoteness,  and  if  the  testator  has  expressly  stated  his  intention 
td  be,  that  the  cost  of  executing  them  shall  be  paid  out  of  the  reserved  fund  of  his 
[Misonal  estate,  this  Court  must  execute  that  intention. 

Although  I  concur  with  the  general  scope  of  the  argument  so  adduced  to  me,  yet, 
1 1  inn  carefully  considering  the  will  and  codicil,  I  have  not  arrived  at  the  first  step 
t!  un  whence  this  conclu.sion  is  to  be  drawn.  (Jn  the  contrary,  I  am  of  opinion  that 
'In-  words  used  in  this  clause  do  not  bear  the  extended  meaning  attributed  to  them 
i'\  the  devisees  of  the  real  estate. 

With  the  exception  of  the  leasing  power  contained  in  the  codicil,  no  direction 

i-    given    to    the    trustees,    relative    to    the    land,    and    the    vesting    of    an    estate 

i|  inheritance  in  the  real  estates  is  postponed  to  the  latest  possible  period.     The 

I   ^tator  seems  also  to  have  anticipated  that  the  trustees  would  have  little  difficulty 

u   ascertaining  what  amount  would  be  sufficient  for  the  reserved  fund,  which  is 

mconsistent  with  burthcning  it  with  the  expenses  attending  the  execution  of  all  the 

I  trusts  contained  in  his  will.     Ho  directs,  also,  a  separate  invest-[133]-ment  for  the 

j  annuities,  which  also  is  inconsistent  with  the  argument,  that  this  fund  was  to  bear 

•  all  the  expenses,  but  seems,  on  the  contrary,  to  anticipate  a  division  of  the  reserved 

;  fund  before  the  annuities  fell  in.     I  lay  also  considerable  stress  on  the  fact  that  the 

I  testator,  in  refeiring  to  this  clause  (which  he  does  five  times,  twice  in  the  will  and 

j  thrice  in  the  codicil),  refers  to  it  always  in  these  words,  viz.,  as  the  "fund  reserved 

I  for  the  payment  of  the  (/c///.s  l'(/udi.-!,  Juiwial  awl  lestaiiwiitan/  cj-pense.-;."     I  think  that 

I  he  has  thereby,  in  fact,  put  his  own  construction  on  the  words  used  in  the  clause. 

'  The  words  used  in  the  clause  itself,  are: — "Ju4  ilihts,  all  ligacie.'i,  irheth^r  hij  uill  or 

I  cmlicil,  till-  leyani  duties  diirdfd  lo  be  paid,  the  funeral  expeniscs,  and  the  expemiC'S  of  proving 

!  the   will  and  the  execution  of  the  trusts  tliereof."     This  he  treats  as  being  a  trust  for 

payment  of  "debts,  legacies,  funeral  and  testamentary  expenses."     He  treats,  therefore, 
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the  expenses  of  proving  the  will  and  execution  of  the  trusts  of  it  as  a  matter  to  be 
described  by  the  words  "testamentary  expenses."  This  also  gives  a  definite  meaning 
to  the  words  "  execution  of  the  trusts  of  the  will,"  distinct  as  well  from  the  expenses 
of  proving  the  will,  as  from  the  expenses  claimed  by  the  devisees,  inasmuch  as  the 
expenses  of  proving  the  will  would  not  include  the  expenses  of  passing  the  residuary 
account,  and  other  expenses  which  necessarily  fall  on  executors  in  discharge  of  their 
duty. 

Upon  the  whole,  my  opinion  is  that  the  real  meaning  of  the  words  "execution  of 
file  trusts  of  the  mil,"  contained  in  this  clause,  is  that  the  reserved  fund  is  to  bear  the 
costs  which  would  fall  upon  or  be  paid  by  executors,  properly  so  called,  if  the 
testator  had,  by  his  will,  made  the  trustees  distinct  persons  from  the  executors. 
Their  characters  are  frequently,  as  they  are  in  this  will,  united  in  the  same  persons, 
but  they  are  in  themselves  distinct,  [134]  and  the  executorial  character,  which  begins, 
at  the  death  of  the  testator,  may  merge  into  the  character  of  trustee,  which  begins  at 
a  later  period,  and,  for  the  most  part,  when  the  executorial  duties  relative  to  the 
trust  fund  have  ceased.  This  distinction  is  a  very  familiar  one.  For  the  most  part 
the  executorial  duties  consist  in  ascertaining  the  proper  nett  amount  of  the  various- 
parts  of  the  testator's  property,  after  payment  of  debts  and  expenses,  and  distributing 
them  amongst  the  persons  entitled  ;  these  persons  may  be  trustees  who  hold  it  in 
trust  for  others,  and  they  themselves  maj'  be,  and  frequentl}'  are,  the  trustees  wha 
receive  or  retain,  as  trustees,  the  fund  ascertained  by  themselves  as  executors. 

I  may  refer,  as  a  familiar  instance  of  the  very  imperceptible  manner  in  which  an 
executor  changes  into  a  trustee,  to  the  case  of  1  hillipo  v.  Miinniiujs,  where  Lord 
Cottenham  held  that  the  Statute  of  Limitations  did  not  apply,  because  the  executor 
had,  in  fact,  become  a  trustee.     (2  Myl.  &  Cr.  309.) 

I  am  of  opinion,  therefore,  that  the  costs  of  executing  the  trusts  of  the  will,  which 
are  to  be  borne  by  the  reserved  fund,  are  the  costs  which,  properly  speaking,  are  paid 
by  executors  in  that  character :  I  think  that  the  subsequent  costs  of  the  appoint- 
ment of  new  trustees,  and  of  carrying  into  efi'ect  the  directions  of  the  testator,  ia 
favour  of  the  various  devisees  of  the  real  estates  and  of  the  legatees  of  the  personal 
estate,  must  be  borne  exactly  as  if,  in  the  clause  on  which  I  have  been  commenting, 
the  costs  thrown  on  the  reserved  fund  had  been  limited  to  such  as  are  properly 
incurred  by  executors  in  that  character. 

[135]  The  result,  I  apprehend,  will  be  that  the  costs  of  executing  the  trusts  of 
the  various  estates  and  interests  created  by  the  will  and  codicil  will  fall  on  the  cestuis 
que  tnist ;  and  where  some  act  is  done,  which  is  mutually  for  the  benefit  of  various, 
persons  interested  in  various  parts  of  the  estate,  or  in  all,  including  both  real  and 
personal,  such  as  the  appointment  of  new  trustees,  these  costs  will  have  to  be  borne 
by  the  cestuis  que  ti-ust,  respectively,  in  proportion  to  their  several  interests. 

Note. — A  provision  for  "  testamentary  expenses  "  does  not  include  the  costs  of  a. 
suit  occasioned  by  the  will ;  Browne  v.  Groomhridtje,  4  Madd.  495. 

I 
[135]     Sturgis  v.  Dunn.     Dec.  18,  18-54;  Jan.  17,  1855.  X 

A  testator,  seised  of  property  in  fee,  devised  it  (by  description),  with  all  outbuildings, 
&c.,  "according  to  the  tenor  of  the  testator's  deeds,"  without  any  superadded 
words  of  inheritance.  The  Statute  of  Wills  being]  inapplicable :  Held,  that  the 
devisees  took  life-estates  only. 

There  were  two  devises  of  the  same  property  to  children  in  two  different  events. 
Held,  that  the  terms  of  the  second  devise  could  not,  by  construction,  be  introduced 
into  the  first,  so  as  to  extend  the  estate  thereby  given. 

A  testator  devised  freeholds  in  terms  which  gave  life-estates  to  his  children  equally, 
and  unto  the  children  of  such  children  as  might  be  dead,  who  were  to  take  their 
parents'  share  only.  Held,  that  the  life-estates  of  the  children  were  not  enlarged 
by  the  substituted  gift. 

The  testator  by  his  will,  dated  in  1830,  devised  his  freehold  property  in  Lower 
Portland  Street,  Liverpool,  "with  all  and  singular  outbuildings,  yards,  privileges, 
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profits  and  advantages,  in  anywise  appertaining,  according  to  the  tenor  oj  tlie  title-deeds 
of  the  said  land  and  houses,"  unto  his  wife  for  life.  And  after  her  death  he  devised 
and  bequeathed  all  the  freehold  "land  and  houses,"  and  all  his  furniture,  and  "other 
his  personal  estate,"  unto  and  "  in  equal  shares  amongst  so  many  of  our  children  as 
may  be  living  at  the  time  of  her  decease,  [136]  and  unto  the  child  or  children  of  such 
I  if  thera  as  may  be  dead:  provided  always  that  the  child  or  children  of  such  of  our 
I  hildren  as  may  be  dead,  as  aforesaid,  do  take  the  share  onl}'  of  such  our  child  or 
>  hililren,  respectively,  as  he,  she  or  they,  our  children,  would  severally  have  been 
entitled  to,  if  then  living."  He  appointed  his  wife  sole  executrix,  in  case  she  survived 
him  ;  and  he  proceeded  thus  : — But  should  my  said  wife  die  during  my  own  lifetime, 
I  give,  devise  and  becjueath  all  my  real  and  personal  eddte  and  effects,  as  aforesaid, 
unto  Henry  Beavan  Guy  and  Jane  Blackwood,  in  trust  for  the  equal  use  and  benefit 
"f  all  my  children,  to  wit,  that  they  may  be  educated,  &c.,  until  they  attain  twenty- 
iiiic  years,  and  when  the  youngest  of  his  children  should  have  attained  that  age,  he 
desired  that  all  his  real  and  personal  estate  should  "be  equally  divided  among  all  my 
^aid  children  or  their  representatives,  exactl}'  in  such  manner  as  before  directed." 

The  testator  died  in  1834,  leaving  his  wife  and  four  children  surviving;  and  his 
wife  having  died  in  18.52,  the  question  was  whether  the  children  took  for  life  or  in 
fee? 

Mr.  Osborne,  for  the  assignee  of  Richard  Butcher,  the  heir  at  law.  The  new  Will 
Act  does  not  apply  (1  Vict.  c.  26),  and  there  being  no  words  of  limitation,  and  no 
words  necessarily  importing  a  larger  estate,  the  children  took  for  life  only.  The  first 
gift  is  simply  to  the  children,  which  gives  a  life-estate,  and  nothing  is  added  which 
enlarges  it.  The  second  devise  never  took  effect,  for  the  wife  survived  the  testator. 
The  word  "estate,"  used  in  the  second  ineffectual  devise,  cannot  be  transferred  into 
tlie  first  devise,  without  doing  violence  to  the  words;  [137]  Goodright  d.  Drewry  y. 
JJarran  (11  East,  220).     The  heir's  title  is  not,  therefore,  displaced. 

Mr.  Woodroft'e,  contra.  First,  the  children  are  to  take  "  according  to  the  tenor  of 
the  title-deeds,"  and,  by  referring  to  them  it  will  appear  that  the  testator  was  seised 
in  fee,  and  that  is  the  estate  he  intended  to  devise  to  his  children.  Secondly,  the 
children  of  deceased  children  are  to  take  their  parents'  share,  but  if  such  parents  took 
for  their  own  lives  onlv,  their  children,  by  substitution,  could  take  nothing.  The 
parents,  therefore,  must  necessarily  take  the  fee.  Thirdly,  the  use  of  the  words  "all 
my  real  and  personal  estate,''  in  the  second  devise,  shew  the  testator's  intention  to  give 
an  estate  in  fee. 

Mr.  Osborne,  in  reply.  The  word  "tenor"  is  descriptive  of  the  property. 
Secondly,  the  children's  children  are  substituted,  and  would  take  for  their  own  lives. 
Thirdly,  the  second  devise  is  independent  and  inapplicable. 

The  Master  ok  the  Rolls.  I  will  consider  the  case.  If  I  do  not  hold  that  the 
children  take  the  fee,  I  shall,  I  fear,  disappoint  the  testator's  real  intention.  But 
that  is  always  the  case,  as  Lord  Eldon  observed,  where  you  give  to  a  testator's  words 
&  merely  artificial  and  technical  meaning. 

Jan.  17,  1855.  The  M.vstek  of  the  Rolls  [Sir  John  Romilly].  The  question 
put  to  the  Court  upon  this  special  case  is  what  estate  the  eldest  son  and  heir  at  law 
of  the  tes-[138]-tator  and  his  younger  children  took  in  the  real  estates  of  the  testator 
under  his  will,  the  devise  in  which  is  to  this  effect.  [His  Honor  read  it.]  This  will 
is  not  affected  Ijy  the  provisions  of  the  Will  Act  of  1  Vict.  c.  2(5,  as  the  will  was  made 
and  the  testator  died  before  the  year  18.38. 

The  question  is  whether  the  children  of  the  testator  took  the  fee  under  this  devise, 
^vhich  contains  no  words  of  inheritance?  I  have  certainly  striven  to  discover  some 
expression,  which  would  enable  me  to  come  to  the  conclusion  that  the  will  passed  the 
fee  to  the  children  of  the  testator,  there  being  no  doubt,  in  my  mind,  that,  in  the 
present  case,  as,  indeed,  in  most  cases,  this  was  the  intention  of  the  testator.  This 
also  was  the  opinion  of  the  Legislature,  as  it  was  to  remedy  the  evil  arising  from  a 
rule  of  construction,  by  which  the  real  intentions  of  testators  were  usually  frustrated, 
that  the  clause  was  introduced  into  the  statute.  But  I  have  in  vain  endeavoured  to 
find  any  words  that  could  enable  me  to  come  to  this  conclusion  :  the  words  "all  my 
real  and  personal  estate  and  effects,'  which  are  fully  sutticient  to  carry  the  fee,  have 
been  confined  by  the  testator  to  the  devises  which  are  to  take  effect  in  the  event  of 
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the  testator  surviving  his  wife,  which  event  did  not  happen  ;  and  the  use  of  this 
expression,  in  this  place,  makes  more  marked  the  omission  of  it  in  the  phiee  which 
contivins  the  devise,  which,  in  the  events  which  have  occurred,  is  alone  operative. 

It  was  urged  that  the  words  "according  to  the  terms  of  the  title-deeas,"  contained 
in  the  introductory  part  of  the  devise  in  question,  would  contain  a  surticient  indica- 
tion of  intention,  on  the  part  of  the  testator,  to  pass  the  fee  ;  as  doubtless,  by  these 
deeds,  it  would  appear  that  an  estate  in  fee-simple  in  the  lands  was  vested  in  the 
[139]  testator.  A  little  examination,  however,  of  the  sentence  in  which  these  words 
occur,  and  of  the  context,  remove  the  force  of  any  argument  to  be  derived  from  them. 
It  is  clear  that  the  reference  to  the  title-deeds  is  for  the  purpose  of  defining  and 
identifying  the  description  of  the  lands,  not  for  the  purpose  of  describing  the  estate 
which  the  tesbitor  had  in  them,  or  which  the  devisees  were  to  take.  After  giving  a 
description  of  the  place  where  the  messuages  are  situated,  it  goes  on  thus  :  "  Together 
with  all  and  singular  the  outbuildings,  yards,  privileges,  profits  or  advantages  in  any- 
wise appertaining,  according  to  the  tenure  of  the  title-deeds  of  the  said  land  and 
houses." 

I  am  therefore  compelled,  however  reluctantly,  by  the  settled  law  and  decisions 
on  the  subject,  to  hold  that,  in  the  ab.sence  of  any  words  of  inheritance,  or  of  any 
expression  sufficient  to  carry  the  fee,  the  children  of  the  testator  only  took  estates  for 
life  under  this  dense,  and  that  the  reversion  in  fee  passed  to  his  eldest  son  and  heir, 
as  being  undisposed  of  by  his  will. 


[140]    Lloyd  r.  Cocker.     Km:  10,  11,  1854. 
[S.  C.  24  L.  J.  Ch.  84 ;  1  Jur.  X.  S.  174.] 
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By  a  marriage  settlement,  after  the  death  of  the  husband  and  wife,  the  trustees  were 
to  pay,  assign  and  transfer,  the  capital  to  the  children  of  the  wife  equally,  the 
shares  to  be  paid  at  twenty-one.  There  was  a  subsequent  proviso  that  if  there  should 
be  no  such  child  living  at  the  decease  of  the  survivor  of  the  parents,  then  the  fund 
was  to  go  over  to  >S.  C.  There  was  only  one  child  of  the  marriage.  Held,  that 
though  she  had  attained  twenty-one,  her  interest  was  defeasible  by  her  death  before 
the  survivor  of  her  parents.  Held,  also,  that  the  settlement  could  not,  on  the 
evidence,  be  reformed. 

By  the  marriage  settlement  of  Vaughan  Lloyd  and  Augusta  Adams,  dated  5th 
February  1827,  reciting  that  Augusta  Adams  was  entitled,  under  the  will  of  Elizabeth 
Corbett,  to  an  annuity  of  £50,  and  to  a  certain  residuary  personal  estate,  on  the 
deaths  of  her  gi-andfather  and  mother,  Augusta  Adams,  for  the  purpo.se  of  settling  the 
same  for  her  separate  use,  and  making  a  provision  for  the  children  of  the  marriage, 
assigned  the  annuity  and  reversionary  personal  estate  to  trustees,  in  trust  for  her 
separate  use  for  life,  and  after  her  decease,  in  trust  for  Vaughan  Lloyd  for  life,  and 
after  his  decease,  upon  trust  that  the  trustees  should  assign,  transfm-  ami  pa//  the 
capital  unto  and  amongst  all  and  every  the  child  and  children  of  Augusta  Adams,  by 
that  or  any  future  marriage,  share  and  share  alike,  the  shares  of  sons  to  be  paid  and 
transferred  to  them  at  twenty-one,  and  of  daughters  at  twenty -one  or  marriage,  and  the 
income  in  the  meantime  to  be  applied  to  their  maintenance  and  education,  respectively, 
vfith  benefit  of  survivorship.  And  it  was  provided  that,  if  there  should  be  but  one 
child  of  Augusta  Adams,  by  that  or  any  future  marriage,  living  at  the  decease  of  the 
survivor  of  Augusta  Adams  and  Vaughan  Lloyd,  or,  if  there  should  be  more  than  one 
such  child,  and  all  of  them  but  one,  being  sons,  should  die  before  attaining  twenty- 
one,  or,  being  daughters,  before  that  age  or  marriage,  then  the  trustees  should  pay 
and  transfer  the  trust  fmid  to  such  one  child,  being  a  son,  at  twenty-one,  or,  being  a 
daughter,  at  twenty-one  or  marriage,  and,  in  the  meantime,  apply  the  income  for  his 
or  her  maintenance  [141]  and  education  ;  and,  if  there  should  be  no  such  children  or 
child  living  at  the  decease  of  the  survivor  of  Augusta  Adams  and  Vaughan  Lloyd,  or, 
if  there  should  be  one  or  more  such  child  or  children,  and  all  of  them,  being  sons, 
should  die  under  twenty-one,  or  being  daughters,  under  that  age,  or  without  having 
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lieen  mairied  and  having  issue  who  should  live  to  attain  twenty-one  or  be  marriod, 
then  the  income  was  to  go  to  John  Adams,  the  brother  of  Augusta  Adams,  for  life, 
uiid  after  his  decease,  the  capital  to  his  children,  and  in  default  of  children,  to  Stuart 
C'orbett,  to  whom  an  ultimate  gift  of  it  had  been  limited  by  the  will  of  Elizabeth 
Corbett.     The  settlement  contained  an  advancement  clause. 

Mrs.  Lloyd  died  on  the  11th  of  April  1828,  leaving  Francfts  Louisa  Lloyd,  the 
I  inly  issue  of  the  marriage,  her  surviving. 

Frances  Louisa  Lloyd  attained  twenty-one  on  the  26th  March  1849,  and  the 
LCrandfather  and  the  mother  of  Mrs.  Lloyd  being  also  dead,  she  and  her  father  filed  a 
liiil  in  April  1854,  claiming  to  be  absolutely  entitled,  between  them,  to  the  fund, 
|ir;iying  a  transfer  thereof,  and  a  declaration  of  the  rights  of  the  parties.  They 
(  ontended  that  the  intention  was  to  give  an  absolute  vested  interest  to  any  child  of 
.Viigusta  Lloyd,  who,  being  a  son,  should  attain  twenty-one,  or,  being  a  daughter, 
should  attain  that  age  or  be  married,  whether  they  should  survive  their  parents,  or 
cither  of  them,  or  not;  and  they  submitted  that,  if  that  was  not  the  proper  construc- 
tion and  effect  of  the  settlement,  it  ought  to  be  reformed  to  meet  and  carry  out  such 
intention. 

Mr.  K.  Palmer  and  Mr.  Sandys,  for  the  Plaintiff's.  The  question  in  this  case  is, 
whether  Miss  Lloyd,  who  has  attained  twenty-one,  has  an  absolute  vested  interest 
[142]  in  the  fund,  in  reversion  expectant  upon  the  decease  of  her  father,  or  whether 
it  is  defeasible,  in  the  event  of  her  dying  in  her  father's  lifetime,  in  which  case  the 
iJTnitation  over  to  Stuart  Corbett  would  take  effect.  The  settlement  purports  to 
follow  the  wishes  of  Mrs.  Corbett  expressed  in  her  will,  but  subordinate  thereto,  to 
make  provision  for  Augusta  Adams  and  the  children  of  the  marriage  ;  and  the  clear 
intention  of  the  parties  was,  to  give  to  the  children  of  the  marriage  a  vested  interest 
at  twenty-one  or  marriage  as  to  daughters,  independently  of  any  other  condition. 
iJiit  a  difficulty  occurs  in  the  beginning  of  that  clause  of  the  settlement,  where  the 
uift  over  to  John  Adams  is  introduced,  and  the  question  is,  what  effect  the  word.s 
■  living  at  the  decease  of  the  survivor  of  Augusta  Adams  and  Vaughan  Lloyd  "  have, 
and  whether  it  is  thereby  intended  to  postpone  the  vesting  in  the  children  till  after 
the  decease  of  both  parents'!  We  contend  that  it  is  not,  but  that  those  words  must 
lif  considered  to  refer  to  the  event  of  there  being  a  child  living  at  the  death  of  the 
snrvivor,  who  should  be  under  age,  and  the  gift  over  in  default  of  there  being  "  such 
(  hild  "  nuist  refer  to  the  death  of  such  child  under  age.  The  clause  does  not  clearly 
express  its  object,  but  the  construction  contended  for  is  in  conformity  with  the  inten- 
tion and  wishes  of  the  parties,  and  the  Court  favours  that  construction  which  will  best 
suit  the  convenience  of  families.  The  framers  of  the  settlement  contemplated 
providing  maintenance  for  the  children  after  the  deaths  of  their  parents,  and  mixed 
up  the  limitation  for  that  purpose  with  the  gift  over.  The  clause  was  intended  to 
provide  oidy  for  infant  children  after  the  deaths  of  their  parents. 

But,  if  the  Court  should  consider  the  latter  clauses  restrictive  of  the  limitations 
contained  in  the  former  clauses,  we  contend  that  the  settlement  ought  to  be  [143] 
reformed,  so  as  to  make  the  latter  clauses  of  the  settlement  clearly  express  the  inten- 
tions of  the  parties,  and  prevent  a  result  which  was  not  contemplated,  viz.,  the 
possibility  of  issue  being  unprovided  for,  or  taking  only  a  contingent  interest.  On 
the  point  of  construction  they  cited  Ilmvi/mve  v.  Cartiir  (3  Ves.  it  B.  79)  ;  Hopi:  v. 
Lori!  L'lifdm  (6  Ves.  499);  Emperoi-  v.  Eolfi'  (1  Ves.  sen.  208);  JFooihoek  v.  Duke  of 
Dorset  (3  Br.  C.  C.  569);  Sehenck  v.  Lef]h  (9  Ves.  300);  Jefferies  v.  Ueifiwiif,  cited  in 
Schenekv.  Lerjh  (9  Ves.  314);  King  v.  Hake  (Und.  438);  Pinms  v.  liunlttt  {Ihitl.  428). 
And  as  to  the  reformation  of  the  instrument,  Beaumont  v.  Bramley  (Turn.  & 
Kuss.  4 1 ). 

Mr.  Follett  and  Mr.  Burgess,  for  John  Adams,  contra. 

Mr.  Waller,  for  the  trustees. 

Mr.  Lambert,  for  the  representative  of  Stuart  Corbett. 

The  Master  ok  the  Kom.s  [Sir  John  Uomilly].  Two  questions  arise  upon  this 
settleniLMit — Hist,  what  is  the  construction  to  be  put  upon  the  limitations  contained 
in  the  various  clauses,  by  the  former  of  which  a  vested  interest  is  given  to  the  issue 
of  the  marriage,  being  sons,  at  twenty-one,  and  being  daughters,  at  twenty-one  or 
marriage  \  and  secondly,  whether  the  settlement  can  be  so  altered  or  reformed  as  to 
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meet  the  views  of  the  Plaintiffs,  and  make  the  latter  clauses  consistent  with  the 
former,  if  the  Court  should  be  of  opinion  that  the  construction,  or  meaning  of  the 
settlement,  as  it  now  stands,  is  adverse  to  their  views  1 

S144]  The  state  of  the  case  is  this  :  Augusta  Adams  married  Mr.  Lloyd,  and  is 
,  leaving  her  husband  and  one  daughter  her  surviving.  The  daughter  has  attained 
twenty-one,  and  claims,  together  with  her  father,  to  be  now  entitled,  according  to  the 
trusts  of  the  settlement,  to  receive  the  whole  of  this  fund  (which  is  something  between 
jE7000  and  £8000).  The  construction  contended  for  on  the  other  side  is  that,  though 
it  was  vested  in  the  daughter  of  Augusta  Lloyd  on  her  attaining  twenty-one,  yet  it 
is  subject  to  be  divested  and  to  go  over,  if  the  event  should  happen  of  her  dying  in 
the  lifetime  of  her  father.  I  do  not,  however,  see  the  possibility  of  getting  over  the 
express  words  of  the  latter  clause  of  the  settlement,  "  If  there  should  be  only  one 
child  of  them,  the  said  Augusta  Adams  and  Vaughan  Lloyd,  living  at  the  decease  of 
the  survivor,"  which  words  are  repeated  in  the  subsequent  clause  ;  and  it  is  in  the 
event  of  there  being  no  such  child  that  the  fund  is  to  go  over,  first  to  John  Adams 
and  his  children,  and  in  default  of  children  to  Stuart  Corbett.  There  is  no  doubt 
that  the  marriage  was  the  sole  consideration  of  the  settlement,  the  trusts  of  which  are 
not  executory  but  executed,  and  I  must  strike  the  words  "  living  at  the  decease  of  the 
survivor  "  out  of  the  settlement  altogether,  if  I  were  to  decide  that  the  child  of 
Augusta  Lloyd,  though  twenty-one,  takes  an  absolute  vested  interest  in  remainder  in 
the  lifetime  of  her  father.  The  words  are  much  too  strong  for  me  to  disregard  them 
in  construing  this  settlement. 

But  it  is  contended  that  the  settlement  was  made  entirely  in  a  mistake,  and  that 
the  intention  of  the  parties  was  totally  diflferent  from  that  expressed  l)y  those  words, 
which  have  been  by  mistake  imported  into  the  clause ;  and  that  the  settlement 
ought  to  be  reformed  to  meet  the  views  of  the  parties  to  it.  I  doubt  whether  [145] 
the  frame  of  the  bill  is  such  as  to  admit  of  any  such  relief  being  given  in  the  suit  as 
at  present  constituted  ;  but  assuming  it  to  be  so,  the  evidence  fails  in  shewing 
that  the  intention  of  the  parties  to  the  settlement  was  different  from  what  is  there 
expressed ;  nor  does  there  appear  to  be  such  inconsistency  between  the  several 
clauses  as  is  alleged  to  exist.  The  settlement,  referring  to  the  will,  expresses  an 
intention  of  settling  the  property  to  the  separate  use  of  Mrs.  Lloyd,  and  to  make  a 
provision  for  the  issue  of  the  marriage ;  and  accordingly,  the  settlement  is  one  on 
Mr.  and  Mrs.  Lloyd  and  the  issue  of  the  marriage.  As  to  the  objection  that  the 
settlement  is  not  what  it  professes  to  be — a  provision  for  children,  because  the 
children  are  made  to  take  an  interest  contingent  on  their  surviving  their  parents,  and 
therefore,  they  might  be  left  unprovided  for,  the  answer  is  obvious :  the  only  case  in 
which  that  can  occur  is  provided  for  by  the  advancement  clause. 

This  settlement  was  made  in  1827,  now  twenty-seven  years  ago,  and  no  mistake 
was  discovered  till  now,  when  the  father  and  daughter  want  to  dispose  of  the  fund. 
I  cannot  make  the  declaration  required,  and  the  suit  fails.  The  costs  may,  however, 
be  paid  out  of  the  fund. 

[146]     Pawson  v.  Pawson.     March  10,  iVav.  24,  1854. 
[S.  C.  23  L.  J.  Ch.  954.] 

A  bequest  to  F.  P.  of  £60  a  year  out  of  the  £4  per  cent.  Bank  stock,  followed  by  a 
direction  that  it  was  not  to  be  sold  till  after  the  death  of  F.  P.  and  his  wife,  nor 
until  his  youngest  child  should  attain  twenty-one,  is  in  point  of  duration  a  perpetual 
annuity. 

Sembli;  it  is  an  absolute  gift  to  F.  P. 

Thomas  Pawson,  the  testator,  by  his  will,  dated  18th  December  1820,  bequeathed 
as  follows  : — "  Secondly,  I  give  and  bequeath  to  Francis  Pawson,  my  son,  £60  a  year, 
out  of  the  £i  per  cent.  Bank  stock.  This  is  not  to  be  sold  till  after  the  death  of  the 
said  Francis  Pawson  and  Mary  his  wife,  nor  until  his  youngest  child  is  twenty-one 
years  of  age."     The  testator  then  gave  an  annuity  out  of  the  same  stock  to  three 
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infants,  "not  to  be  sold  until  the  youngest  child  is  twenty-one  years  of  age,"  and 
another  annuity  to  one  of  his  daughters  for  life,  and  after  her  decease  to  her  two 
children  therein  mentioned,  and  he  directed  that  it  should  not  be  sold,  "  after  the 
death  of  the  mother,  till  the  youngest  child  is  of  age."  And  the  testator  proceeded 
thus : — "  Also  all  ray  wearing  apparel  to  Francis  Pawson,  my  son  ;  my  household 
furniture,  money,  and  all  property  not  mentioned  as  above  to  be  equall}'  divided 
between  the  six  persons  mentioned  in  this  my  will,  that  is  to  say,"  &c.,  Francis 
Pawson,  the  son,  being  one  of  the  six. 

The  testator  died  in  1826,  and  his  executor  set  apart  a  sufficient  sum  of  £3j  per 
cent,  stock  (into  which  the  £4  per  cents,  had  been  converted)  to  answer  the  annuity 
<if  £60  bequeathed  to  Francis  Pawson,  and  the  dividends  were  duly  paid  to  him 
< luring  his  life,  he  being  supposed  to  have  only  a  life  interest. 

Francis  Pawson  died  intestate  in  April  1830,  leav-[147]-ing  Mary  Pawson  his 
\\  idow,  and  the  Plaintiff,  Francis  Sedgwick  Pawson,  and  three  other  children,  surviv- 
ing. After  the  death  of  Francis  Pawson,  the  dividends  of  the  £3^  per  cent,  stock, 
-I't  apart  for  payment  of  the  annuity  of  £60,  were  paid  to  his  widow  till  her  death,  in 
March  1853. 

A  question  being  then  raised  as  to  whether  the  annuity  of  £60  was  a  perpetual 
annuity,  or  whether,  upon  the  death  of  Francis  Pawson  and  Mary  Pawson,  it  ceased, 
-I  that  the  stock  producing  it  fell  into  the  residue  as  undisposed  of,  the  Plaintiff,  who 
li  ui  taken  out  administration  to  his  father's  estate,  filed  a  bill,  in  November  1853, 
u'^unst  the  two  Defendants,  who  were  the  children  of  the  survivor  of  the  six  residuary 
li  yatees,  and  were  now  the  legal  personal  representatives  of  the  testator,  to  have  the 
trusts  of  the  will  carried  into  execution,  and  for  an  account  and  a  declaration  of  the 
1  ights  of  the  parties. 

Two  of  the  children  of  Francis  Pawson  and  Mary  his  wife  died  intestate,  one  of 
them  leaving  a  daughter,  and  consequently  the  Plaintiff,  his  sister,  and  the  daughter 
of  the  deceased  child,  were  their  only  next  of  kin. 

Mr.  R.  Palmer  and  Mr.  Welford,  for  the  Plaintiff.  The  points  are — first,  whether 
the  annuity  of  £60  is  a  perpetual  annuity  in  point  of  duration  ?  and  if  so,  then, 
secondly,  whether  the  bequest  ought  or  ought  not  to  be  construed  as  a  gift  of  an 
annuity  to  Francis  Pawson  for  life,  and  after  his  decease,  by  implication  to  Mary  his 
wife  for  life,  and  after  the  death  of  both,  to  the  children  absolutely  '  As  to  the  first 
point,  the  annuity  has  all  the  properties  of  a  perpetual  annuity.  It  is  a  gift  out  of  a 
fund,  and  it  is  not  to  be  saleable  until  after  [148]  the  death  of  Francis  Pawson  and 
Mary  his  wife,  and  the  youngest  child  attaining  twenty-one.  It  is  called  "  property 
not  mentioned  as  above,"  and  the  case  is  not  embarrassed  by  the  use  of  the  word 
"annuity."  Potter  v.  Baker  (15  Beav.  489) ;  Stoh;.i  v.  Heron  (12  CI.  &  F.  161);  Keir 
V.  Middlesex  Hospital  (2  De  G.  M.  &  G.  576).  On  the  second  point,  whether  the 
annuity,  if  perpetual,  is  an  absolute  gift  to  Francis  Pawson,  or  only  for  life,  with 
gifts  over,  by  implication,  to  his  wife  and  children,  the  case  of  Lee  v.  Busk  (14  Beav. 
459)  is  an  authority  in  favour  of  the  latter  construction  ;  but  in  effect,  since  Francis 
Pawson  died  intestate,  it  makes  no  difference  how  the  bequest  may  be  considered  to 
operate,  for,  whatever  may  be  the  construction,  the  same  persons  exactly  will  be 
entitled  to  take. 

Mr.  Koupell  and  Mr.  E.  F.  Smith,  for  the  residuary  legatees,  cited  Heron  v.  Stokes 
<2  Dr.  .V  War.  89) ;  Stokes  v.  Heron  (12  CI.  it  F.  161) ;  jnison  v.  MtuhlL^on  (2  Y.  &  C. 
(C.  C.)  372)  ;  Bleu'itt  v.  J.'oherts  (Or.  Sc  Ph.  274) ;  Vates  v.  Mu<ldan  (3  Macn.  &  G.  532); 
Inni's  V.  Mi/rhell  (6  Yes.  464  ;  atfirmed  9  Yes.  212)  ;  and  contended  that  if  the  case 
was  to  be  governed  by  authority  at  all,  the  case  of  Jf'ihon  v.  Mwldison  was  conclusive. 

The  Master  ok  the  Kolls  was  of  opinion  that  the  beijuest  was  an  unlimited  gift, 
and  that  there  were  no  means  of  explaining  the  words  which  followed  the  gift,  with- 
out holding  it  to  be  absolute.  He  observed  that  the  effect  of  the  particular  limitation 
was  not  in  question  in  this  case,  seeing  that  the  same  persons  would  take,  what- 
ever construction  might  be  put  upon  it.  All  that  it  was  necessary  to  decide  was  that 
the  annuity  was  a  perpetual  annuity  in  point  of  duration. 

[149]  The  Plaintiff,  his  sister,  and  his  niece,  having  afterwards  presented  a 
petition  for  payment  to  each  of  the  two  former  of  the  one-tliird  of  the  fund  to  which 
they  were  respectively  entitled,  and  for  the  transfer  of  the  remaining  third  to  the 
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account  of  the  infant,  the  (question  as  to  the  limitation  of  the  aiiiniity  was  raised,  it 
being  of  iniportaiico,  in  respect  of  payment  of  probate  anil  legacy  duty,  whether  the 
Petitioners  took  immediately  under  the  will  of  the  testator,  or  as  the  next  of  kin  of 
Francis  Pawson. 

Mr.  K.  Palmer  and  Mr.  Welford,  for  the  Petitioners. 

The  Master  of  the  Roll.s  [Sir  John  Komilly]  intimated  his  impression  to  be 
that  the  £60  annuity  was,  by  the  will,  given  absolutely  to  Francis  Pawson. 


[149]     Hart  r.  Tribe.     Dee.  9,  11,  1854. 

A  testator  constituted  his  widow  guardian  of  his  two  children  then  living  with  him 
(one,  a  boy,  being  the  child  of  another  woman),  and  he  gave  her  £4000  "  to  be  u.sed 
for  her  own  and  the  children's  benefit,  as  she  should,  in  her  judgment  and  con- 
science, think  fit."  This  (as  was  held)  gave  the  widow  a  discretion  as  to  the 
application  of  the  income  between  the  three  objects,  which  this  Court  would  not 
control,  if  bond  file  exercised.  Soon  after  the  testator's  death,  the  maternal 
relations  of  the  boy  removed  him  from  the  widow's  custody.  The  widow  married 
again,  and  appointed  one-eighth  of  the  capital  to  the  boy  and  the  remainder  to  her 
own  child.  The  Court,  notwithstanding  the  opposition  of  the  widow,  who  oftered 
to  take  the  boy  back,  directed  £30  a  year  to  be  allowed,  out  of  the  income  of  the 
£4000,  for  his  education. 

The  testator,  by  his  will,  appointed  his  wife  the  guardian  of  his  daughter  Emily, 
and  of  "  the  boy  Frederick  B.  Hart,"  who  was  his  reputed  son,  and  lived  with  him. 
By  a  codicil  to  his  will,  he  expressed  himself  as  follows  : — "  I  hereby  beijueath  to  my 
beloved  wife  "  £4000,  itc,  "  to  he  mted  for  her  own  and  the  rhihlren's  lienejil,  as  she  shall, 
in  her  judgment  and  conscience,  think  fit."  On  the  construction  of  this  be-[150]-quest, 
it  was  held  (see  18  Beav.  21.5),  that  the  widow  had  the  fullest  power  and  discretion  to 
apply  the  interest  of  the  £4000,  during  her  life,  as  she  should  think  fit,  for  the  benefit 
of  herself  and  the  children,  and  that  the  Court  would  not  control  this  discretion 
while  it  saw  that  it  was  hondfiile  exercised. 

Soon  after  the  testator's  death  the  boy  was  removed,  by  some  of  his  maternal 
relatives,  from  the  custody  of  the  widow. 

After  the  decree  was  made  as  to  the  construction  of  the  beijuest,  the  matters  went 
into  Chambers,  and  the  widow,  though  she  expres.sed  her  willingness  to  receive  the 
boy  back  into  her  custody  again,  resisted  the  payment  of  any  sum  in  respect  of  his 
education  and  maintenance  elsewhere,  and  the  feeling  between  the  parties  appeared 
to  be  such,  as  to  destroy  all  hope  of  the  establishment  of  amicable  relations,  or  of  the 
restoration  of  the  boy  to  the  widow.  Under  these  circumstances,  the  matter  was 
brought  before  the  Court,  at  'the  suggestion  of  the  Court  itself,  to  consider  what 
allowance  should  be  made  for  the  boy's  education,  the  Court  being  of  opinion  that 
something  ought  to  be  allowed. 

It  appeared  that  the  boy  had  been  kept  at  home  for  some  time  by  his  relatives, 
but  that  in  the  month  of  June  or  July  last,  he  had  been  sent  to  school  in  France. 
The  school  was  proved,  by  the  affidaWts  which  were  read,  to  be  a  fit  and  proper 
school,  and  the  reason  for  choosing  a  school  in  France  was  because  of  its  relative 
cheapness. 

The  expenses  of  the  school  at  which  the  boy  was  placed  amounted  to  the  yearly 
sum  of  £35,  18s.,  pay-[151]-able  half-yearly,  and  considerable  expenses  had  been 
incurred,  in  reference  to  the  boy's  maintenance  and  otherwise,  previously  to  his  being 
sent  to  school. 

It  appeared  also  that  the  widow  had  married  again,  and  that  on  her  second 
marriage  she  had  exercised  the  power,  which  she  conceived  she  had,  of  appointing 
the  £4000,  and  she  had  thereby  given  £500,  part  thereof,  after  her  decease,  to  the 
boy,  upon  his  attaining  twenty-one,  and  all  the  rest  to  her  daughter. 

Mr.  Roupell,  for  the  boy,  F.  B.  Hart,  contended,  upon  the  terms  of  the  will  and 
codicil  that  he  was  entitled  to  an  allowance  out  of  the  income  of  the  funds.  He 
observed    that   they  contained   no  such  power  of  appointment,  as  that  which  the 
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widow,  on  her  second  marriage,  purported  to  exercise.  He  asked  the  costs  of  the 
application,  that  the  boy's  mother  should  be  appointed  guardian,  and  for  a  propei- 
allowance. 

Mr.  K.  Palmer,  for  the  widow.  The  testator  gave  her  the  £4000  for  her  own  and 
the  children's  benefit,  as  she  in  her  judgment  and  con.science  should  think  fit,  being 
convinced  that  "  it  would  be  ilisposed  of "  conscientiously  and  proper!}'  by  her.  She 
therefore  took  an  estate  for  life,  with  a  power  of  appointment  after  her  death,  as  in 
Crorkdt  V.  Croch-tt  (1  Hare,  451);  and  in  the  exercise  of  this  power  she  has  duly 
appointed  £500  to  the  boy  and  the  rest  to  her  daughter.  [The  Master  of  the 
KuLL.s.  She  may  have  power  to  do  that.  I  express  no  opinion  whether  she  has  or 
not,  but  it  is  a  very  unequal  division.] 

[152]  Mr.  K.  Palmer.  If  the  Court  thinks  that  under  the  circumstances  the  boy 
ought  to  remain  under  the  care  of  his  relatives,  the  widow  has  no  objection,  and  she 
is  willing  to  make  an  allowance  to  the  extent  of  the  interest  of  the  £500  appointed  to 
him.  Then  as  to  costs,  the  application  was  occasioned  by  the  boy's  being  withdrawn 
by  his  relatives,  and  his  removal  from  the  widow's  custody,  contrary  to  the  testator's 
expressed  intentions,  there  ought,  therefore,  to  be  no  costs  of  the  application. 

The  Master  of  the  Rolls.  Looking  to  the  amount  of  nett  income,  after 
payment  of  income  tax,  and  to  the  circumstances  of  the  case,  I  think  the  widow  ought 
to  allow  £30  a  year  towards  the  boy's  maintenance  and  education,  and  that  it  ought 
to  be  paid,  not  to  the  boy's  mother,  but  to  the  schoolmaster,  and  that  it  should 
commence  from  the  L'lst  of  February  last,  when  the  decree  was  made.  The  boy 
went  to  school  in  June  or  July  last,  and  therefore  let  the  schoolmaster's  bill  for  the 
half-year  just  expiring  be  paid  out  of  the  next  January  dividend  (a  whole  year's 
income  being  then  allowed  and  paid),  and  the  residue  thereof,  after  payment  of  the 
schoolmaster's  half-yearly  bill,  be  applied  in  discharge  of  the  bills  contracted  for  the 
boy  previously  to  his  being  sent  to  school,  as  far  as  it  will  go.  To  save  trouble  and 
expense,  let  it  be  paid  to  the  solicitor  on  the  other  side,  he  undertaking  to  see  it 
properly  applied.     The  lady  must  pay  £15  every  half-year  in  future. 

As  to  costs,  they  were  occasioned  by  my  having  the  case  brought  here  for 
consideration,  after  seeing  in  Chambers  the  feeling  existing  between  the  parties ;  and 
a  great  deal  of  the  expense  has  been  occasioned  by  the  lady,  who,  though  no  doubt 
willing  to  receive  the  boy,  [153]  shewed  an  evident  resistance  to  the  payment  of  any 
sum  unless  the  boy  returned  to  her.  I  think,  therefore,  the  costs  must  come  out  of 
the  £4000.     I  shall  not  appoint  the  boy's  mother  his  guardian. 

D'C.  11.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  that  in  this 
case  an  order  may  be  made  to  allow  the  boy  to  remain  at  the  school  in  France,  upon 
an  undertaking  being  given  to  bring  him  within  the  jurisdiction  when  required. 


[153]     /"  re  The  Clx'kfield  Burial  Board.     Ex  parte  The  Earl  of 
Abergavenny.     Dec.  14,  1854. 

[S.  C.  24  L.  J.  Ch.  585 ;  3  AV.  R.  142.     See  Earl  of  Abergavenny  v.  Brace,  1872, 

L.  R.  7  Ex.  153.] 

nalienable  estates  tail  are,  within  the  7th  section  of  the  Lands  Clauses  Consolidation 
Act  (8  it  9  Vict.  c.  18),  and  may,  under  that  statute,  be  conveyed  by  the  tenant 
in  tail  in  possession  ;  but  that  statute  does  not  extend  to  the  Crown,  for  the  King, 
not  being  specially  named  therein,  the  rights  of  the  Crown  are  unattected  thereby. 

This  was  a  petition  presented  by  the  Right  Honorable  William  Earl  of 
Abergaveiniy,  praying  that  a  sum  of  £500,  which  had  been  paid  into  Court  for  the 
purchase  of  certain  land  taken  for  the  use  of  the  Cuckfield  Burial  Board,  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  might  be  invested  and  the 
dividends  paid  to  the  Petitioner  until  further  order. 

The  Petitioner  was  the  descendant  of  Sir  Edward  Xevill,  who  was  attainted  of 
high  treason  in  the  reign  of  King  Heniy  the  Eighth,  and  his  lani.ls  declared  forfeited 
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to  the  Crown.  By  an  Act  of  2  &  3  Philip  &  Mary,  Sir  Edward  Nevill's  throe  sons 
were  restored  in  bloo<l  and  enabled  to  inherit  certain  lands  of  which  their  father  had 
been  tenant  in  tail  //«(/'■  in  remainder,  under  the  will  of  George,  then  late  Lord  uf 
.\bergavenny,  with  a  reservation  to  the  Crown,  on  failure  of  their  issue  [154]  male, 
living  heirs  (jeninil  of  Sir  Edward  Nevill's  body,  of  all  such  interest  in  the  property, 
as  such  heirs  general  would  have  been  entitled  to,  but  for  their  ancestor's  attainder. 
.Vnd  it  was  enacted  "that  no  feoffment,  discontinuance,  fine  or  recovery  with  voucher 
or  otherwise,  or  any  other  Act  or  Acts,  thereafter  to  be  made,  done,  suflfered  or 
acknowledged  of  the  said  premises,  or  any  part  or  parcel  thereof,  by  the  tenants  in 
tail,  or  any  of  them,  should  bind  or  conclude  in  right,  or  put  from  entry,  the  said 
(.Jueeii  Mary,  her  heirs  or  successors,  or  any  of  the  heirs  in  tail,  or  any  to  whom  the 
said  premises,  or  any  part  thereof,  should  descend,  revest,  remain  or  come,  by  virtue 
of  the  will  of  the  said  (Jeorge,  then  late  Lord  of  Abergavenny." 

The  Petitioner,  the  Earl  of  Abergavenn}',  who  was  tenant  in  tail  in  possession  of 
the  estates  under  this  Act,  and  had  agreed  with  the  Cuckfield  Burial  Board  (which 
had  been  duly  appointed  under  the  provisions  of  the  Act  of  16  &  17  Vict.  c.  134) 
to  sell  them  for  £.")00,  a  part  of  the  property,  to  enable  them  to  provide  a  burial 
ground  for  the  parish  of  Cuckfield. 

The  Act  of  16  &  17  Vict.  c.  134  extends  the  provisions  contained  in  certain 
sections  of  the  Metropolitan  Burial  Act  (15  &  16  Vict.  c.  85),  to  parishes,  &c., 
beyond  the  metropolis,  and  by  sect.  27,  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845  (sects.  6  to  15),  as  to  taking  lands  by  agreement,  are 
incorporated  with  the  Burial  Act. 

The  7th  section  of  the  Lands  Clauses  Consolidation  Act  enables  parties  having  a 
limited  interest  in  land,  such  as  tenants  for  life,  tenants  in  tail,  vV'c,  and  parties 
otherwise  disabled,  to  sell  and  convey  lands  for  public  [155]  purposes,  the  purchase- 
money  to  be  invested  in  other  lands. 

The  Board  had  originally  entered  into  a  negotiation  with  Her  Majesty's  Com- 
missioners of  Land  Revenue  for  the  purchase  of  the  Crown's  reversionary  interest  in 
the  property  in  question,  but  pending  this  a  doubt  aro.se  as  to  whether  a  tenant  in 
tail,  with  a  disabling  clause,  such  as  that  contained  in  the  Act  of  Philip  iV;  Mary, 
had  power,  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  to  bind  even 
his  heirs  in  tail  by  his  conveyance.  The  money  was,  in  consequence,  paid  into  Court 
on  the  22d  of  November  last,  and  no  conveyance  of  the  land  had  as  yet  been  made. 
This  petition  was  presented  for  the  purpose  of  settling  that  point,  and  the  Com- 
missioners of  Land  Kevenue  were  served,  in  order  to  raise  the  further  question  as  to 
whether  the  Lands  Clauses  Consolidation  Act  enabled  Lord  Abergavenny  to  bind  the 
Crown,  in  respect  of  its  reversionary  interest  in  the  propert\\ 

Mr.  F.  Waller,  for  the  Petitioner. 

Mr.  K.  Palmer  and  Mr.  Darling,  for  the  Burial  Board.  The  disabling  clause  was 
merely  intended  to  prevent  the  tenant  in  tail  from  alienating  the  estates  so  as  to 
prejudice  the  rights  of  subsequent  issue  or  remainder-men,  and  does  not  apply  to  a 
case  like  the  present,  the  effect  of  which  is  not  to  destroy  the  estate,  but  merely  to 
substitute  one  property  for  another.  The  Burial  Board  is  anxious  to  take  the  land 
if  it  can,  but  has  no  authority  to  do  so,  except  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  and  the  question  is,  does  that  Act  include  the  Crown  or 
bind  its  rights?  The  Act  (sect.  7)  says  it  shall  be  lawful  for  all  parties  to  sell  and 
convey  any  estate  or  interest  in  the  [156]  lands  required  by  the  promoters  of  an 
undertaking  of  which  they  may  be  possessed,  and  for  all  corporations,  tenants  in  tail 
or  for  life,  &c.,  to  sell  and  convey,  not  oidy  on  behalf  of  themselves,  their  heirs,  &c., 
but  on  behalf  of  every  person  entitled  in  reversion,  remainder  or  expectancy,  &c. 
These  are  very  general  words,  including  all  sorts  of  estates  and  interests,  and  giving 
even  a  tenant  for  life  power  to  convey,  so  as  to  bind  all  persons  interested  in 
reversion,  kc.  There  can  be  no  doubt  that  the  object  and  policy  of  the  Burial  Act 
would  favour  a  liberal  construction,  and  as  the  new  lands  purchased  with  the  purchase- 
money  of  the  lands  taken  are  authorized  to  be  treated  as  the  old  lands,  the  uses 
would  be  the  same.  As  to  the  interest  of  the  Crown,  that  is  a  difl'erent  thing,  and 
may  or  may  not  be  involved.  [The  M.\ster  of  the  Rolls.  The  right  of  the  Crown 
would  remain  the  same  to  the  purchased  lands  as  to  the  old  lands.]     Yes.     The  Com- 
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missioners  of  Woods  and  Forests  are  willing  to  give  up  the  interest  of  the  Crown  in 
this  case  for  a  small  sum,  but  then  the  Crown  would  have  a  double  benefit,  first  it 
would  receive  a  compensation,  and  its  rights  would  remain  the  same  as  before.  Still, 
if  the  Court  should  decide  that  Lord  Abergavenny  has  as  large  a  power  as  an  ordinary 
tenant  for  life,  the  Burial  Board  would  agree  with  the  Commissioners  to  make  such 
payment  as  they  might  require. 

It  is  of  great  importance  to  have  this  particular  piece  of  ground,  for  the  parish 
church  is  contiguous,  and  it  would  save  the  expense  of  a  chapel.  The  language  of 
the  7th  section  of  the  Lands  Clauses  Consolidation  Act  is  very  general,  and  there  is 
nut  a  word  to  take  this  case  out  of  it,  as  there  would  have  been,  had  it  been  so 
intended,  in  the  same  manner  as,  by  the  18th  section  of  the  Fines  and  Recoveries 
Abolition  Act,  cases  of  this  [157]  kind  are  specially  excepted.  The  object  of  the 
Special  Act  entailing  these  lands  was  to  prevent  tenants  in  tail  from  diverting  the  lands 
from  the  issue  in  tail,  but  the  Burial  Act,  which  was  passed  for  public  objects,  has  no 
such  purpose  in  view. 

Mr.  W.  M.  James  and  Mr.  Hanson,  for  the  Crown.  The  Commissioners  of  Woods 
and  Forests  are  willing  to  convey  their  interest  in  the  piece  of  ground,  but  thej'  are 
desirous  that  a  precedent  should  not  be  established  for  taking,  compulsorily,  under 
any  Act,  ground  in  which  the  Crown  has  the  reversion.  They  would  rather  deal  with 
the  parties  by  agreement.  Here  there  is  a  reversion  vested  in  the  Crown,  and  the 
Lands  Clauses  Con.solidation  Act  does  not  apply  to  the  Crown,  nor  can  Crown  lands 
be  taken  unless  specified  in  the  particular  Act.  They  referred  to  the  words  of  the 
Tth  section  of  the  Lands  Clauses  Act,  which  enables  tenants  in  tail  to  sell  and  convey 
lands,  under  the  provisions  of  that  Act,  not  only  on  behalf  of  themselves,  but  also  of 
every  ''person  "  entitled  in  remainder,  ifcc,  and  they  contended  that  this  word  clearly 
(lid  not  include  the  Crown. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  language  of  the  Lands 
Clauses  Consolidation  Act  is  very  general,  and  extends,  in  my  opinion,  to  Lord 
Abergavenny,  notwithstanding  his  statutory  disability  to  bar  the  entail,  and  I  think 
he  has  power  to  sell  and  convey,  so  as  to  bar  his  heirs  in  tail  and  the  remainder-men, 
I  it  her  than  the  Crown.  But  tlie  reversion  in  these  lands  is  in  the  Crown,  and  the 
t'lown  cannot  be  bound  by  an  Act  of  Parliament,  unless  specially  named  therein. 
Lord  Abergavenny  cannot,  therefore,  effectually  convey  the  land  without  the  con- 

I  iirrence  of  the  Crown.  Take  the  [158]  order  without  prejudice  to  the  rights  and 
ititerests  of  the  Crown.     The  Act  disposes  of  costs. 

Note. — As  to  when  the  King  is  bound  by  Acts  of  Parliament,  without  being 
expressly  named,  see  6  Bac.  Abr.  tit.  "  Prerogative "  (E),  5  ;  Magdalen  College  case, 

II  Co.  6(5  b.;  see  p.  70 ;  Attorney-General  v.  Dmahhon,  7  Mee.  &  W.  422  ;  10  Mee.  & 
AV.  117;  Attorney-General  v.  Allgood,  Parker,  15;  cited  7  Mee.  &  W.  422;  Attorney- 
General  V.  Magdalen  College,  18  Beav.  223;  and  Dwarris  on  Statutes  (1st  ed.),  668. 

[158]     In  re  TuE  JUSTICES  OF  Coventry.     Der.  4,  20,  1854. 
[S.  C.  24  L.  J.  Ch.  586  ;  3  W.  R.  141.] 

The  costs  of  payment  out  of  Court  of  money  paid  in,  under  the  Cuth  section  of 
the  Stat.  4  Geo.  4,  c.  64  (Gaol  Act),  being  the  purchase-money  of  lands  taken  by 
Justices  of  the  Peace  luider  the  4r)th  and  46th  sections  of  the  same  Act,  were 
ordered  to  be  paid  by  the  corporation  of  a  borough,  who,  under  the  Municipal 
Corporation  Act,  represented  the  Justices  by  whom  the  lands  were  taken. 

A  party  who,  from  the  heading  of  the  account,  was  properly  served  with  a  petition, 
but  whose  appearance  was  unnecessary,  refused  his  costs. 

The  purchase-money  of  a  piece  of  ground  taken,  in  1824,  by  the  Justices  of  the 
Peace  of  the  city  and  county  of  the  City  of  Coventry,  under  the  45th  and  46th 
sections  of  the  stat.  4  Geo.  4,  c.  64  (Gaol  Act),  for  the  gaol  of  Coventry,  was  paid 
into  Court,  under  the  67th  section  of  the  same  Act,  to  the  account  of  "  Ex  parte  The 
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Justices  of  the  Peace  for  the  city  and  county  of  the  City  of  Coventry,  the  account  of 
the  devisees,  under  the  will  of  E.  Morris,  of  lauds  purchased  by  the  said  Justices  of 
the  city  and  county  of  the  City  of  Coventrj'."  By  the  same  67th  section  the  costs 
of  such  payment,  and  of  the  purchase  of  other  lands,  were  directed  to  be  paid,  as  the 
Court  should  direct,  by  the  said  Justices,  out  of  monies  received  under  the  Act. 

The  powers  given  to  the  Justices,  l)y  the  stat.  4  (tco.  4,  c.  G4,  were,  by  the 
Municipal  Corjioration  Act  (5  &  6  Will.  4,  c.  76),  transferred  to  the  council  of  the 
Imroughs  named  in  the  schedule  thereto,  of  which  Coventry  was  one. 

[159]  After  the  passing  of  the  latter  Act,  doubts  having  arisen  as  to  the  boundary 
of  the  city  and  county  of  the  City  of  Coventry,  and  the  county  of  Warwick,  and  the 
administration  of  justice  being  thereby  impeded,  the  stat.  5  &  6  Vict.  c.  110  was 
passed,  and  thereby  the  city  and  county  of  the  City  of  Coventry  was  reannexed  to 
the  county  of  Warwick,  the  jurisdiction  of  the  Justices,  with  certain  exceptions,  was 
abolished,  and  exclusive  jurisdiction  within  the  City  of  Coventry  given  to  the  persons 
appointed  under  a  separate  commission  of  the  peace,  granted  to  the  borough  of 
Coventry.  The  gaol  of  Coventry  was  thereby  also  made  the  common  gaol  for  the 
county  of  Warwick,  and  to  be  under  the  control  and  management  of  the  Justices  of 
the  county. 

A  separate  commission  of  the  peace  had  been  granted  to  the  borough  of  Coventry, 
and  a  separate  set  of  Justices  was  now  appointed. 

A  petition  was  presented  for  payment  of  the  fund  out  of  Court,  and  for  payment 
of  the  costs.  It  was  served  on  the  clerks,  both  of  the  Justices  of  the  county  of 
Warwick  and  of  the  borough  of  Coventry,  and  subsequently,  by  the  direction  of  the 
Court,  upon  the  Town  Clerk  of  Coventry.  There  was  no  question  as  to  the  disposal 
of  the  fund,  but  only  as  to  the  co.sts. 

Mr.  Lloyd  and  Mr.  Bagshawe,  for  the  Petitioners,  asked  that  the  costs  shouM  be 
paid  by  the  parties  representing  the  former  Justices,  who  took  the  land.  There 
being  three  classes  of  Justices,  first,  the  Justices  of  the  city  and  county  of  the  City 
of  Coventry,  who  still  exist,  but  whose  functions  were  transferred  to  the  Justices  of 
the  county  of  Warwick  ;  secondly,  the  magistrates  of  that  county  ;  and,  thirdly,  the 
Borough  Justices.  And  by  the  Municipal  Corporations  Act,  the  [160]  powers  and 
rights  which  formerly  belonged  to  the  Justices  of  the  city  and  county  of  the  City  of 
Coventry,  under  the  4  Geo.  4,  c.  64,  are  transferred  to  the  Corporation  of  Coventry. 
The  question  then  is,  who  are  to  pay  the  Petitioner's  costs  ? 

Mr.  Welford  appeared  for  the  Justices  of  the  borough,  who  had  been  served  with 
the  petition,  and  asked  their  costs. 

The  Master  of  the  Koij..s  [Sir  John  Komilly].  It  is  clear  that  the  Borough 
Justices  have  nothing  to  do  with  the  matter.  It  is  true,  indeed,  that  from  the  form 
of  the  account,  it  became  necessary  to  serve  them,  l)ut  there  was  no  necessity  for 
their  appearing,  and  they  are  not  entitled  to  the  costs  of  their  appearance.(l )  In 
relation  to  this  particular  matter,  the  Corporation  of  Coventry  represents  the  former 
Justices  by  whom  the  land  was  taken,  and  they  must  pay  the  costs  of  this  application. 


[161]     AcASTER  V.  Anderson.     Jan.  12,  15,  18.55. 

[S.  C.  24  L.  J.  Ch.  437 ;  3  W.  R.  156.] 

An  order  was  made  against  an  executor,  in  Chambers,  for  taking  the  accounts,  under 
the  15  i*i;  16  Vict.  c.  86,  s.  45.  The  executor  insisted  on  a  release.  Held,  that 
there  being  no  jurisdiction  to  set  aside  the  release  on  summons,  the  order  was 
irregular. 

A  summons  was  issued  (under  15  &  16  Vict.  c.  56,  s.  45)  in  Chambers,  on  the 
application  of  the  Plaintiff,  representing  himself  to  be  a  residuary  legatee,  calling  on 

(1)  Tcmpleman  v.  JFairiiigton,  1  Jac.  &  W.  377  ;  Garey  v.  Uliittiiujhudi,  Turn.  &  R. 
405  ;  Bam/onl  v.  IFatts,  2  Beav.  201  ;  Crawahay  v.  Thornton,  2  Myl.  &  Cr.  24  ;  Bruce  v. 
Kinlock;  11  Beav.  432;  Kilminder  v.  Noel,  12  Beav.  246;  Rowley  y.  Adams,  16  Beav. 
312. 
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the  Defendant,  the  executor,  to  shew  cause,  in  Chambers,  why  an  order  for  the 
administration  of  the  estate  of  the  testator  should  not  be  granted. 

An  order  for  administration  was  accordingly  made,  on  the  27th  of  November, 
though  it  appeared,  by  affidavit  of  the  Defendant,  that  in  1843  a  settlement  of 
accounts  had  been  come  to,  and  that  on  the  4th  of  May  1844:  the  Plaintitt'  had 
executed  to  the  Defendant  a  release  of  all  demands. 

It  was  now  moved,  on  behalf  of  the  Defendant,  to  di-scharge  the  order. 

Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  in  support  of  the  motion,  argued  that  the 
release  was  a  bar  to  any  account,  and  that  the  Chief  Clerk  had  no  jurisdiction  or 
authority  to  set  it  aside. 

Mr.  Batten,  contra,  insisted  that  the  release  had  been  given  under  such  circum- 
j-tances  as  to  render  it  ineft'ectual,  and  that  it  was,  therefore,  no  bar  to  the  accounts 
asked.  He  cited  Uocln-  v.  Morgell  (2  Sch.  &  Lef.  721),  to  shew  that  [162]  the  release 
was  unavailing.     He  also  referred  to  Acaster  v.  Anderson  (1  Robertson,  733). 

The  M.\stek  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this  order 
wa.s  not  properly  made  on  summons.  There  being  an  existing  release,  it  was  necessary 
to  tile  a  bill  or  claim  for  the  account,  submitting,  at  the  same  time,  the  circumstances 
to  shew  that  this  release  was  no  bar. 

It  would  be  impossible  to  deal  with  these  cases  if  the  Chief  Clerk  had  authority, 
I  ill  summons,  to  set  aside  a  release.  The  enactment  was  intended  to  apply  to  a 
-iniple  case  of  administration,  although,  in  the  course  of  the  prosecution  of  the  oider, 
\  fry  difficult  questions  might  arise  ;  but  here,  the  point  is,  whether  any  account 
whatever  should  be  taken  or  not,  and  which  involves  the  question  whether  the  release 
is  to  be  set  aside.  This  is  a  matter  to  be  decided  in  Court,  and  not  upon  summons 
ill  Chambers.  As  the  matter  now  stands,  I  am  of  opinion  that  I  ought  to  discharge 
the  order,  with  liberty  for  the  Plaintiff  to  take  such  proceedings  as  he  may  be  advised. 

[163]     Bunting  v.  Marriott.     Xor.  14,  1854. 
[See  Chandler  v.  HouvU,  1876,  4  Ch.  D.  659.] 

A  bequest  to  the  trustees  of  a  chapel,  "towards  the  reduction  of  their  debt  on  that 
ehapel,"  held  to  be  payable  to  the  trustees,  though  the  debt  incurred  in  building 
the  chapel  had  long  before  been  paid  otl',  and  the  only  debt  since  inctirred  was  one 
owing  by  the  trustees  in  respect  of  the  chapel,  but  upon  their  own  individual 
responsibility. 

I'.cquest  to  "The  Treasurer  of  the  Fund  for  the  Superannuated  Preachers  and 
Widows  of  Wesleyan  Ministers."  There  being  no  such  fund:  Held,  that  "The 
Itinerant  Methodist  Preachers'  Annuitant  Society  "  might  take. 

The  testator  bequeathed  certain  pecuniary  legacies,  and  he  gave  his  leasehold  estates 
to  his  executors,  to  sell  and  apply  the  proceeds  in  part  payment  of  the  legacies. 
Held,  that  the  leaseholds  were  to  be  applied,  as  far  as  they  would  extend,  in 
payment  of  the  legacies,  and  that  the  deficiency  was  to  be  paid  out  of  the  general 
personal  estate. 

Tothill  Fields  Improvements  bonds  held  not  within  the  Statute  of  Mortmain. 

Thomas  Marriott,  by  his  will,  dated  in  1843,  gave  certain  ])ecuniary  legacies  to 
his  nephews  and  nieces,  the  children  of  his  brother  William,  and  to  various  other 
persons.  He  also  gave  legacies  to  sundry  charitable  institutions,  of  which  one  was 
"  to  the  trustees  of  Great  (i>neen  Street  Chapel,  towards  the  redurthn  of  their  debt  on 
that  chapel,  £1000  sterling."  The  will  contained  this  clause  :  "  And  as  to  all  the  rest 
and  residue  whatsoever  and  wheresoever,  I  direct  my  executors,  after  payment  of  my 
just  debts,  and  my  funeral  and  testamentary  expenses,  to  pay  the  residue  of  my 
personal  estate  and  effects  into  the  hands  of  the  Treasurer  of  the  Fund  for  the 
Superannuated  Preachers  and  Widows  of  Wesleyan  Ministers.  All  my  said  legacies 
bequeathed  to  charitable  purposes  to  be  a  charge  on  my  Bank  stock  and  Indian 
stock,  only,  &c.  ...  I  give  and  bequeath  all  my  freehold,  copyhold  and  leaseholil 
estates,  aiid  all  my  mortgages  (if  any),  and  any  other  interest  I  may  have  in  land,  to 
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my  executors,  in  trust  to  sell  and  stand  and  be  possessed  of  the  proceeds  thereof,  in 
trust  to  apply  the  same  in  part  payment  of  the  several  and  respective  legacies  I 
have  bequeathed  to  my  nephews  and  nieces,  the  children  of  my  late  brother  William 
Marriott,"  &c. 

[164]  The  testator  died  in  1851,  and  his  executors  having  instituted  an  adminis- 
tration suit,  a  decree  was  made  in  January  1853,  directing  inquiries,  &c.  The  Chief 
Clerk  issued  his  certificate  in  July  1854,  and  the  cause  now  came  on  for  further 
directions,  and  upon  a  motion  to  vary  the  certificate. 

It  appeared  that  the  testator,  at  the  time  of  his  decease,  had  no  real  estate,  but 
was  entitled  to  certain  bonds  from  the  trustees  of  Tothill  Fields  Improvements,  to 
secure  money  borrowed  by  them  on  the  credit  of  the  rates,  under  the  provisions  of 
the  6  Geo.  4,  c.  cxxxiv.,  and  was  also  entitled  to  certain  leaseholds  and  other  personal 
estate  of  considerable  value. 

The  Queen  Street  Chapel,  mentioned  in  the  will,  was  built  in  1817,  but  all  the 
debt  incurred  for  building  it  had,  long  before  the  date  of  the  testator's  will,  been  paid 
off.  There  was  no  charge  on  it,  strictly  speaking  ;  but  the  trustees  had  incurred  some 
debt,  in  respect  of  it,  on  their  own  individual  responsibility. 

There  was  no  fund  coming  within  the  exact  description  of  "  The  Fund  for  the 
Superannuated  Preachers  and  Widows  of  Weslej^an  Ministers,"  but  there  was  a  fund 
called  "  The  Worn-out  Ministers  and  Ministers'  Widows'  Auxiliary  Fund,"  commonly 
called  or  known  by  the  name  of  "The  Preachers' Fund,"  and  applied  primarily  in 
providing  for  superannuated  preachers  and  preachers'  widows,  but  sometimes  also  in 
making  small  payments  to  the  children  of  deceased  preachers.  There  was  also  a  fund 
belonging  to  a  society  called  "  The  Itinerant  Methodist  Preachers'  Annuitant  Society," 
for  the  benefit  of  Methodist  preachers  and  their  widows,  generally  called  "  The 
Preachers'  Fund  Society."  The  testator  was  an  annual  subscriber  to  the  former  up 
to  his  death,  [165]  and  to  the  latter  he  had  once  (in  1826)  given  a  donation  of  £30. 

The  Chief  Clerk  certified  that  the  fund  answering  the  description  of  "  The  Fund 
for  the  Superannuated  Preachers  and  Widows  of  Wesleyan  Ministers,"  was  the  fund 
of  "The  Itinerant  Methodist  Preachers'  Annuitant  Society."  The  next  of  kin  of  the 
testator  objected  to  this  certificate,  contending  that  the  whole  bequest  of  the  residue 
of  the  testator's  estate  was  void  for  uncertainty,  or,  at  all  events,  that,  to  the  extent 
of  the  leaseholds  and  the  Tothill  Fields  Improvement  bonds,  it  was  void  under  the 
Statute  of  Mortmain.  A  question  also  arose,  as  to  whether  the  bequest  to  the 
Queen  Street  Chapel  was  a  valid  bequest.  Another  question  was  also  raised,  as  to 
whether  the  legacies  to  the  testator's  nephews  and  nieces  were  charged  upon  and 
payable  out  of  the  leaseholds  alone  ;  or  whether  they  were  primarily  payable  thereout, 
and  then  out  of  the  other  personal  estate. 

Mr.  Follett  and  Mr.  Rasch,  for  the  Plaintiffs,  the  executors,  opened  the  case,  and 
stated  the  several  points  in  question. 

The  Master  of  the  Rolls  was  of  opinion  that  the  gift  to  the  trustees  of  the 
Queen  Street  Chapel  was  good. 

Mr.  R.  Palmer  and  Mr.  Speed,  for  the  next  of  kin  of  the  testator.  The  bequest 
of  the  residue  of  the  testator's  personal  estate  and  eflfects  to  "The  Treasurer  of  the 
Fund  for  the  Superannuated  Preachers  and  Widows  of  Wesleyan  Ministers,"  is  void 
for  uncertainty.  Of  the  two  societies  claiming  the  fund,  the  one  has  as  good  a  right 
as  the  other ;  neither  of  them  answers  the  de-[166]-scription  ;  and,  therefore,  the 
bequest  is  uncertain  as  to  the  objects  of  it,  and  consequently  void.  In  the  former, 
the  term  "ministers,"  not  "  preachers,"  is  used,  and  moreover,  it  extends  to  children 
of  deceased  ministers  ;  the  latter,  no  doubt,  contains  in  its  description  the  word 
"  preachers,"  but  it  extends  to  itinerant  preachers.  The  objects  are  therefore  " 
uncertain,  and  the  gift  void. 

Mr.  Wickens,  for  the  Attorney-General,  contended  that,  according  to  the  principle 
laid  down  in  Simon  v.  Barber  (5  Russ.  112,  and  Taml.  14),  the  next  of  kin  had  no  Iocu.< 
standi  before  the  Court,  for  though  the  gift  might  be  void  for  uncertainty,  still  the 
next  of  kin  would  not  take,  because,  whenever  a  charitable  gift,  from  whatever  cause, 
failed,  the  Crown  had  a  right  to  appoint,  by  sign  manual,  the  charitable  purpose  to 
which  the  fund  should  be  applied.  So  that,  if  it  should  be  doubtful,  in  this  case, 
what  charity  was  meant,  the  gift  was,  nevertheless,  a  good  bequest  to  a  charity. 


t 
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Mr.  S.  Thompson,  for  a  Defendant. 

Mr.  GolcLsmith,  for  "  The  Worn-out  Ministers'  and  Ministers'  Widows'  Auxiliary 
Fund,"  did  not  press  their  flaini. 

Mr.  Roupell  and  Mr.  Ellis,  for  "  The  Itinerant  Methodist  Preachers'  Annuitant 
Society,"  were  not  called  on. 

The  MvVstek  of  the  Rolls.  If  the  charity  to  which  the  fund  is  given  does  not 
exist,  there  is  no  gift  at  all  to  a  charitable  purpose  ;  but  there  can  be  no  doubt  that 
one  of  the  two  societies  in  question  was  meant  by  the  testator,  and  as  there  is  no 
contest  between  them,  [167]  there  is  no  intestacy.  I  should,  I  think,  have  given  it 
to  the  former  of  the  two,  but  as  Mr.  Goldsmith  does  not  dispute  it,  I  shall  affirm  the 
the  certificate  of  the  Chief  Clerk. 

Mr.  R.  Palmer  and  Mr.  Speed.  It  will  be  contended  that  the  testator  has  thrown 
all  the  legacies,  not  of  a  charitable  nature,  on  the  realty,  so  as  to  leave  the  personal 
'estate  for  the  benefit  of  the  latter;  but  on  the  part  of  the  next  of  kin  it  is  submitted 
that  it  is  not  so.  The  testator  gives  his  brother  William  Marriott's  children,  and 
others,  certain  legacies,  and  he  gives  certain  legacies  also  to  sundry  charitable  institutions. 
He  then  gives  his  residuary  personal  estate  and  efl'ects  to  the  Treasurer  of  the  Fund 
fur  the  Superannuated  Preachers,  &c.,  directing,  at  the  .same  time,  all  his  legacies 
liii(ueathed  to  charitable  purposes  to  be  a  charge  on  his  Bank  stock  and  India  stock 
oiilfi.  He  ne.Yt  gives  his  freehold,  copyhold  and  leasehold  estates,  &c.,  to  his  executors, 
ill  tru.st  to  sell  and  apply  the  proceeds  in  part  payment  of  the  legacies  to  his  nephews 
and  nieces,  the  children  of  his  brother  William,  and  he  makes  no  disposition  of  the 
residue  of  the  proceeds.  Now  it  tarns  out  that  there  are  no  freeholds  or  copyholds 
<ii  property  savouring  of  realty,  except  the  leaseholds  and  the  Tothill  Fields  Improve- 
niriits  bonds,  if  they  should  be  so  held,  and  the  leaseholds  are  not  more  than 
.•^uHicient  to  pay  the  legacies  of  the  nephews  and  nieces.  It  is  said  that  the  lease- 
hiiKIs  are  exclusively  charged  with  these  latter  legacies,  but  it  is  submitted  that  they 
are  only  partially  applicable  to  their  paymetit,  and  that  the  operation  of  the  general 
rule  of  law,  which  requires  the  personal  estate  to  be  first  applied  in  payment  of 
l(i,Mcies,  is  not,  in  this  case,  to  be  contravened.  The  testator  directs  the  realty  to  be 
snld,  and  the  proceeds  applied  in  payment  of  the  legacies,  [168]  but  that  does  not 
rxorierate  the  personal  estate,  Gmij  v.  Minnelhorpc  (3  Ves.  103),  nor  throw  the 
Ir^Mcies  on  the  leaseholds,  particularly,  as  in  the  case  of  the  charities  charged  on  the 
stnck,  he  uses  the  word  "only."  Then  it  is  clear  the  bonds  are  within  the  Mortmain 
A(  t,  bein'g  an  interest  in  land. 

Mr.  Roupell  and  Mr.  Ellis  were  not  heard. 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  I  think  the  leaseholds  are  to 
be  specifically  applied  in  payment  of  the  particular  legacies  given  to  the  nephews 
and  nieces.  This  is  quite  different  from  the  ca.se  where  a  direction  is  given  to  make 
a  mixed  fund  for  payment  of  legacies.  The  words  "in  part  payment''  are  equivalent 
to  "  in  payment  as  far  as  the  proceeds  will  extend."  That  is  the  meaning  of  the 
words,  and  the  leaseholds  not  being  sufficient,  in  fact,  to  pay  the  legacies,  if  the 
words  "in  part  payment"  had  not  been  inserted,  it  might  have  been  supposed  that 
the  testator  meant  the  nephews  and  nieces  to  take  the  value  of  the  leaseholds  and  no 
more,  but  being  inserted,  it  is  clear  that  the  deficiency,  if  any,  was  to  be  provided 
out  of  the  general  personal  estate.  The  leaseholds  must  therefore  be  first  applied, 
and  if  insufficient,  then  the  personal  estate. 

The  bonds  are  not  an  interest  in  land,  and,  therefore,  not  within  the  SUitute  of 
Mortmain. 

Costs  of  all  parties  out  of  the  estate. 


:  [169]     B.ULEY  r.  HuoHES.     Pec.  8,  1854. 

I  A  testatrix  gave  her  residue  to  A.  15.,  her  executor,  in  trust  for  such  of  the  children 

j      or  grandchildren  of  X.  as  he  should  think  it  most  acceptable  to,  iVc.     The  will  was 

contesteil,  and  in  an.swer  to  a  letter  from  his  proctor  rf(|uesting,  in  the  event  of  his 

releasing  his  interest,  the  names  of  the  persons  most  interested,  or  one  of  them,  in 

I      order  that  they  might  appoint  a  proctor  and  make  the  affidavit  of  scripts,  A.  B. 
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stated,  l)y  name,    "the  children   «honi   it  is  desired   may   henefit,"  and   that  hd 
presumed  that   having  thus  determined,   their  father  shouKl  make  the  affidavit, 
held,  that  this  amounted  to  a  valid  appointment  of  the  residue. 
A  power  to  appoint  personalty  amongst  a  class  may,  if  no  formality  be  required,  be 
executed  by  merely  naming  the  ])arties  to  be  benefited,  ."emhlc. 

Lady  Tempest  made  hor  will  in  the  form  of  a  letter  addressed  to  Mr.  Piatt,  a» 
follows  :— 

"August  6th,  1817. — My  dear  Sir, — Considering  the  uncertainty  of  life,  and  tho 
disagreeable  effects  which  often  arise  from  a  person's  dying  without  a  will,  I  shall  bo 
much  obliged  to  you  to  draw  up  mine,  to  the  following  effect : — You  know  how  little 
I  have  to  leave,  therefore  it  could  not  do  much  good,  divided  among  many  ;  what 
little  benefit  may  arise  from  what  I  leave,  I  should  wish  to  be  possessed  by  a  child, 
or  at  least  a  grandchild,  of  your  late  uncle,  Mr.  Henry  Hughes;  therefore,  I  think  the 
best  way  will  be,  to  leave  whatever  I  have  to  dispose  of,  in  trust  to  yon,  fur  tlw  Jumjit 
of  such  chilli  or  yranikhihl,  as  i/oii  .</(«//  think  it  will  he  most  aco-ptahle  to,  at  the  time  of  mif 
decease.  I  mention  a  grandchild,  because  it  is  possible  I  ma}'  outlive  the  natural  uncle 
of  the  children,  Mr.  Iv.  IJadford,  in  which  case,  I  hope  they  will  be  provided  for, 
either  by  marriage  or  from  what  they  will  derive  from  their  uncle,  and  1  should  wish 
to  leave  \-ou  at  liberty  to  choose  what  3'ou  like,  for  your  use,  during  your  lifetime, 
remembering  the  trouble  you  have  had  with  my  business,  for  which  I  think  myself 
highlj'  indebted  to  your  friendship.  I  well  know  the  regard  your  uncle  had  for  you, 
and  I  should  wish  to  appoint  you  my  executor. — Very  sincerely  yours, 

"  S.  P.  Tempest. 

[170]  "Since  writing  the  above,  it  occurs  to  me  that  it  is  not  impossible  that 
some  of  the  deeds  which  I  have  executed  may  be  informal,  or  that  by  some  circum- 
stance which  may  hereafter  arise,  I  may  be  possessed  of  additional  property,  but  be  it 
what  it  may,  I  should  wish  it  to  be  left  conformable  to  what  I  have  mentioned  in  my 
letter,  with  respect  to  the  children  or  grandchildren  of  your  late  uncle,  reserving  to 
yourself  your  liberty  of  choosing  what  you  like  for  your  own  use  for  your  life,  after- 
wards to  go  to  the  uses  of  my  will." 

The  testatrix  died  on  the  31st  of  July  1821.  Mr.  Kadford,  mentioned  in  the 
testatrix's  will,  survived  her,  and  died  in  1822,  having  made  some  gifts,  by  his  will, 
to  the  children  of  Henry  Hughes,  but  not  to  Jane  Lesingham,  who  had  predeceased 
him. 

Henry  Hughes  had  had  nine  childien,  viz.,  Alexander,  who  died  in  1816,  Anna, 
who  died  in  1819,  Jane  Lesingham,  who  died  in  1820,  and  six  others.  Jane 
Lesingham  had  left  four  infant  children  (the  claimants). 

In  the  year  1823,  and  in  the  course  of  the  proceeding  in  the  Ecclesiastical  Court,  for 
the  purpose  of  proving  the  will  of  Lady  Tempest,  which  was  opposed  by  her  next  of 
kin,  the  following  correspondence  passed  between  Mr.  Piatt  and  Mr.  liothery,  a 
proctor  acting  in  the  proceedings.  On  the  14th  of  January  1843  Mr.  Kothery  wiote 
Mr.  Piatt  the  following  letter  :— 

"  Tempest  deceased. 

"  14th  January  1823. — Dear  Sir, — I  have  been  anxiously  waiting  an  answer  to  my 
letters  of  the  3d  and  23d  ultimo,  to  which  I  beg  your  particular  attention.  On  the 
last  Court  day  it  was,  with  the  greatest  difficulty,  that  administration  was  pre-[171]- 
vented  being  decreed  to  the  adverse  party,  but  the  Court  has  directed  the  administra- 
tion to  pass  on  the  next  Court  day,  viz.,  the  20th  instant,  unless  we  bring  in  an 
affidavit  of  scripts  and  proxy  on  that  day. 

"  I  accordingly  forward,  for  your  immediate  signature,  an  affidavit,  and  also  a 
commission  to  swear  you  thereto,  which  you  must  get  executed  and  return  it 
immediately,  when  so  done,  together  with  a  reply  to  my  letter  of  the  3d  ultimo,  as  to 
whether  you  intend  to  release  your  interest  under  the  will,  according  to  the  advice 
of  Dr.  Lushington,  in  order  to  render  yourself  available  as  a  witness  in  the  cause ;  in 
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which  latter  case,  I  will  thank  you  to  send  mc  word,  pi'r  return  of  post,  the  name.<  of 
till'  i/nun/rhili/ri'ii,  iir  ime  of  litem,  who  are  the  persons  most  interested  under  the  mil ;  when 
I  will  send  down  to  them  a  proxy,  to  be  executed  by  them,  for  the  purpose  of 
appointing  their  proctor.  But  should  you  decide  to  proceed  in  your  own  name  and 
person,  I  will  then  enclose  you  a  proxy,  for  your  own  signature,  and  which,  together 
with  the  affidavit  of  scripts,  must  be  returned  to  me  before  the  20th  instant,  other- 
wise the  cause  will,  on  that  day,  be  entirely  disposed  of  by  the  Court. — Waiting  your 
immediate  reply,  I  am,  &c.,  "  William  Kothery. 

"  P.S. — I  presume  all  the  children  arc  minors,  if  not,  the  name  of  ani/  one  will  do, 
for  the  purpose  of  carrying  on  the  suit.  Should  they  all  bo  minors,  send  me,  per 
retiu-n  of  post,  the  names  and  descriptions  of  the  father  of  any  of  them.  If  you  determine 
mil  to  proceed,  then  I  will  send  a  fresh  commission  to  take  his  affidavit  as  to  these 
scripts,  which  you  may  hand  over  to  him." 

[172]  On  the  IGth  of  January  1823,  Mr.  Piatt  answered  such  letters  as  follows : — 

"  In  re  Lady  Tempest. 

"  Dear  Sir, — As  Dr.  Lushington  seems  to  think,  and  you  also  are  of  opinion,  there 
is  a  much  better  chance  of  establishing  the  testamentary  papers  in  this  Inisiness,  by 
my  renouncing  the  executorship,  and  releasing  any  interest  I  may  have  under  it,  I  am 
willing  to  do  so,  and  you  will  therefore  send  down  any  documents  that  may  be 
necessary  for  that  purpose,  and  they  shall  be  sent  you  back  by  return  of  post. 

"  The  father  of  the  chihlren  whom  it  is  desired  maij  benefit,  married  a  daughter  of  the 
late  Mr.  Henry  Hughes,  since  dead,  as  well  as  his  daughter  ;  his  name  is  Thomas 
Lesingham,  of  the  City  of  Worcester,  hosier,  and  he  has  four  children  living,  namely, 
Jane  Lesingham,  about  twelve  or  thirteen,  Mary  Lesingham,  about  ten,  Jane  Forrest 
Lesingham,  about  eight,  Thomas  Lesingham,  aljoiit  five. 

"1  know  not  if  the  ages  be  material  ;  if  it  be,  let  me  know,  and  I  will  send  you 
the  exact  ages.  I  presume  that  having  thus  determined,  that  Mr.  Lesingham  will  be 
to  make  the  affidavit  as  to  scripts,  instead  of  myself,  and  that  the  commission  sent  to 
me  for  the  purpose  is,  therefore,  useless,  but  this  you  will  say,  when  you  send  the 
draft  of  the  affidavit  that  Lesingham  is  to  make,  for  which  purpose  I  can  hand  hiui 
over  the  documentary  papers  received  by  this  day's  post,  and  then,  of  course,  all  the 
papers  1  presume,  as  well  as  the  original  instructions,  affidavit,  commission,  iVc, 
must  be  sent  you  back,  but  do  please  to  be  explicit  in  your  instructions  what  is  to  be 
done. 

[173]  "Mr.  Lesingham,  the  father,  is  the  person  who  would  prove  the  hand- 
writing of  Lady  Tempest,  having  frequently  seen  her  write,  but  I  conclude  being  a 
party  to  the  suit  will  preclude  his  eviilence  to  that  fact.  I  wrote  to  my  brother 
yesterday,  naming  a  person,  a  Mr.  Beale,  who  is  in  London,  who  would  prove  it, 
and  as  I  renounce,  of  course  I  can  do  so.  If  it  be  material,  you  will  be  kind  enough 
to  see  my  brother,  for  I  am  afraid  he  is  fast  at  home  with  the  gout.  In  the  full 
expectation  of  hearing  from  you  by  return  of  post. — I  am,  &c.,  JOHN  Pl.\tt.' 

Mr.  Piatt  having  renounced,  administration,  with  the  will  annexed,  was  granted 
to  Mr.  Lesingham,  the  father,  durante  miilori  (elate,  as  guardian  of  Jane  Lesingham, 
described  as  "one  of  the  contingent  legatees."  The  Plaintill",  one  of  the  daughters 
of  Henry  Hughes,  on  attaining  twenty-one,  obtained  administration. 

This  bill  was  filed  to  ascertain  how  the  residuary  estate  of  Lady  Tempest  was  to 
be  divided. 

Mr.  FoUett  and  Mr.  Cairns,  for  the  Plaintiff.  First,  the  power  authorizes  an 
exclusive  appointment,  and  no  formality  is  re<|uiied  in  its  execution. 

Secondly,  Mr.  Piatt  didy  exercise(i  his  power  of  selection,  by  his  letter  of  the 
Kith  of  January  1823.  In  reply  to  the  iiuestion,  "Who  are  the  persons  most 
interested  f"  he  states  the  names  of  the  persons  "it  is  desired  may  benefit,"  and  he 
subse(iuently  speaks  of  his  "having  thus  determined,"  )'.'.,  nominate<l  the  objects  to 
take.  He  thereby  acted  up  to  the  wishes  of  the  testatrix,  by  giving  the  fund  to 
those  unprovided  for  by  Mr.  Kadford's  will. 
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[174]  Thiidly,  if  there  be  not  a  valid  appointment,  the  fund  is  divisible  between 
the  children  and  gnmdchildren  of  Henry  Hughes,  equally,  notwithstanding  the  use  of 
the  word  "t)r,"  Ijimijinore  v.  I'lrtiom  (7  Ves.  124). 

Mr.  Llo^'d,  Mr.  Bontinck  and  Mr.  Morris,  contth.  First,  the  grandchildren  are 
not,  in  the  events  which  happened,  objects  of  the  power,  for  the  testatri.x  did  not 
outlive  liiidford,  which  was  the  event  contemplated  by  her,  and  the  reason  given  in 
her  will  for  mentioning  grandchildren.  The  grandchildren  are,  therefore,  excluded 
altogether.  Secondly,  the  power  was  not  executed  by  Mr.  Piatt's  letter.  It  neither 
refers  to  the  power  nor  to  the  subject  of  it,  and  he  never  intended  thereby  to  make 
the  selection.  The  casual  expressions  in  his  letter  would  not  have  prevented  a 
subsequent  formal  execution  of  his  power.  His  object  was  simpl}'  to  furnish  the 
information  required,  and  to  obtain  administration,  and  b}'  releasing  his  interest,  to 
become  "available  as  a  witness."  What  was  asked  was,  the  names  of  the  grand- 
children, or  one  (if  them  interested  "  under  the  will  ; "  and  by  the  postscript,  it  is 
stated,  "the  name  of  any  one  will  do."  The  grant  is  to  the  guardian  of  the 
"contingent  legatees,"  and  the  "decision,"  in  his  letter,  refers  to  the  passage  iu 
Rothery's  letter,  "  if  you  decide,  to  proceed."  The  fund  is,  therefore,  divisible  amongst 
the  objects. 

The  M.^ster  of  the  Rolls  [Sir  John  Romilly].  I  think  the  Plaintiflfs  are 
entitled  in  this  case.  The  will  gave  the  property  to  Mr.  Piatt,  in  trust  for  such 
children  or  grandchildren  as  he  should  think  it  would  be  most  acceptable  to  at  the 
time  of  the  testatrix's  de-[175]-cease.  It  was,  therefore,  to  be  divided  amongst  the 
children  and  grandchildren  of  Henry  Hughes,  with  a  power  of  selection,  as  Mr.  Piatt 
should  think  fit,  and  giving  him  a  complete  di.scretion.  It  was  not  necessary  to 
exercise  the  power  by  any  formal  instrument,  and  the  mere  fact  of  his  saying  how  it 
was  to  be  divided,  would  have  been  sufficient.  Xor  was  it  specified  at  what  time  the 
power  was  to  be  executed.  When  I  look  at  the  letter  he  has  written,  it  is  distinct 
evidence  that  he  had  decided  in  favour  of  these  four  children  of  Thomas  Lesingham. 
The  proctor  writes,  that  if  he  renounces,  he  should  send  "the  names  and  descriptions 
of  the  father  of  any  of  them,"  that  is,  of  "  the  persons  most  interested  under  the  will," 
not  supposing  he  had  decided  in  favour  of  any. 

I  caTuiot  read  the  letter  in  answer  without  seeing  a  clear  indication  of  his  intention 
to  determine  the  class  to  take.  He  says,  "The  father  of  the  children  whom  it  is 
desired  may  benefit,  is  Thomas  Lesingham."  By  whom  is  it  desired?  He  was  the 
only  person  whose  desire  would  have  the  effect  of  benefiting  the  children,  and  there- 
fore it  must  be  by  him.  He  adds,  "  I  presume  having  thus  ilitrnninn/,  that  Mr. 
Lesingham  will  l)e  to  make  the  affidavit."  Why  so  I  Because  he,  Mr.  Piatt,  had 
decided  in  favour  of  Lesingham's  children,  and  he  would,  therefore,  obtain  administra- 
tion, ilnmnte  niinon  ivtate,  and  be  the  proper  person  to  make  the  affidavit. 

I  think  this  is  a  plain  declaration  in  favour  of  these  grandchildren  ;  and  I  am 
prepared  to  make  a  declaration  to  that  effect. 

Note. — See  Fodescue  v.  G-regor,  5  Ves.  552 ;  Allowai/  v.  Allowai/,  4  Dr.  &  War. 
pp.  380,  391  ;  2  Sugden  on  Powers  (6th  ed.),  125. 

[176]     Field  r.  Moore.     Xor.  6,  7,  Dec.  2,  1854. 

[S.  C.  24  L.  J.  Ch.  161  ;  1  Jur.  (N.  S.)  33 ;  3  Eq.  R.  215 ;  3  W.  R.  98.  Affirmed  on 
appeal,  7  De  G.  M.  &  G.  691  ;  44  E.  R.  269  ;  25  L.  J.  Ch.  66  ;  2  Jur.  (N.  S.)  145 ; 
4  W.  R.  187.  Explained,  Barrow  v.  Barrow,  1858,  4  K.  &  J.  409.  See  In  re' 
Hmcarth,  1873,  L.  R.  8  Ch.  417  (n.);  Caliill  v.  Cahill,  1883,  8  App.  Cas.  437.  In 
re  Sampson  <(■  IVall,  1884,  25  Ch.  D.  487;  Di/e  v.  Di/e,  1884,  13  Q.  B.  D.  157; 
Buckmaster  v.  BucknMster,  1886-87,  33  Ch.  D.  489 ;  35  Ch.  D.  30.] 

There  is  no  piinciple  enabling  this  Court  to  bind  the  real  estate  of  a  married  woman, 
in  any  manner,  except  by  those  formalities  required  by  law.  Both  principle  and 
authority  concur  in  shewing  that  this  Court  has  no  authority  to  alter  the 
character  of  the  property  of  an  infant,  and  convert  realty  into  personalty. 


19BEAV.177.  FIELD    V.    MOORE  317 

On  the  marriage  of  a  ward  of  Court,  this  Court  will  compel  the  settlement  of  her 
real  estate,  as  directed  by  its  order  ;  but  if  this  has  not  been  done  in  the  lifetime 
of  the  parties  themselves,  in  a  manner  binding  at  law,  her  heir  at  law  is  not  bound. 

A.  B.  married  a  female  ward  of  Court  without  leave,  and  under  an  order  of  Court  a 
settlement  was  afterwards  made,  by  which  the  husband  covenanted  to  convey  all 
the  real  estate  of  his  wife  to  trustees,  upon  trusts  excluding  him  and  giving  his 
wife  a  power  to  devise.  It  was  executed  by  the  wife,  but  was  not  acknowledged 
by  her.  On  hei-  death  during  coverture,  having  made  a  will  devising  the  property  : 
Held,  first,  that  under  the  circumstances,  the  settlement  was  intended  to  be  con- 
fined to  the  exclusion  of  the  hus))and,  and  to  give  his  wife  a  power  over  what,  but 
for  this  settlement,  would  have  vested  in  him  ;  secondly,  that  the  wife's  heir  at  law 
was  not  bound  by  the  incomplete  settlement,  and  that,  therefore,  her  will  was 
ineffectual  to  disinherit  him. 

In  June  1847  Samuel  Brown  married  Esther  Field,  a  ward  of  Court,  without  its 
sanction,  under  very  aggi-avated  circumstances. 

At  the  date  of  her  marriage  she  was  entitled  to  considerable  real  and  personal 
estate,  both  in  possession  and  in  remainder.  The  real  estate  had  been  devised  by 
1  her  father's  will,  to  trustees,  to  convey  as  to  part  to  her  for  life,  for  her  separate  use 
without  power  of  anticipation,  and  as  to  other  part  without  those  restrictions,  with 
remainder  to  her  issue  in  tail.  Similar  interests  to  her  and  her  issue  were,  by  the 
same  will,  limited  in  other  real  estate,  in  the  event  of  the  death  of  her  brother  James 
Field  without  issue.  The  ecjuitable  reversion  in  fee  in  the  whole  real  estates  was 
vested  in  James  Field,  as  heir  at  law  of  his  father.  A  bill  had  been  filed  in  18-16,  to 
carry  into  effect  the  trusts  of  the  father's  will,  but  no  settlement  had  been  executed 
in  pursuance  of  the  trusts  thereof. 

Soon  after  the  marriage,  and  on  the  25th  of  August  1818,  it  was  referred  to  the 
Master  to  approve  of  a  proper  [177]  settlement  of  the  ward's  property,  excluding 
Samuel  Brown. 

The  Master  made  his  report,  dated  the  25th  of  June  1851,  whereby  he  approved 
of  the  following,  as  the  terms  of  a  proper  settlement  : — That  all  the  real  and  personal 
estate  of  Esther  Brown,  whether  in  possession,  reversion,  remainder,  expectancy  or 
contingency  (with  certain  exceptions),  should  be  conveyed  to  trustees  upon  the  trusts 
after  mentioned. 

That  Samuel  Brown  should  assign  to  them  the  personal  estate,  and  that  he  should 
covenant  with  the  trustees,  to  execute  all  deeds,  &c.,  for  well  and  effectually  vesting 
Buch  real  and  personal  estate  of  Esther  Brown  in  the  tru.stees.  That  the  trustees 
should  hold  the  real  and  personal  estate  upon  trust,  after  Esther  Brown's  decease,  or 
during  her  life  at  her  recpiest,  to  sell  antl  convert  the  .same  into  money.  Then 
followed  the  usual  trusts  for  her  life,  with  remainder  to  her  issue,  and  in  default,  to 
such  persons  as  she  should  by  will  appoint,  and  in  default  to  her  next  of  kin. 

The  Court  confiinied  the  report,  and  directed  the  Master  to  approve  of  a  proper 
i  deed  of  settlement,  which  was  ordered  to  extend  to  her  future  property,  and  it  was 
thereby  ordered  that  all  proper  and  necessary  parties  should  join  in  and  execute  such 
deed  or  deeds  of  settlement  as  the  Master  should  direct. 

The  Master  accordingly  approved  of  a  proper  settlement,  dated  the  30th  of 
December  1 85 1,  which  was  made  between  Samuel  Brown  of  the  first  part,  P^sther 
Brown  of  the  second  part,  and  three  trustees  of  the  third  part ;  and  thereby  Samuel 
Brown  covenanted  with  the  trustees,  that  he,  his  heirs,  iV'c.,  would  make,  [178]  do, 
and  execute,  all  conveyances,  S:c.,  for  vesting  all  the  real  and  personal  estate  to  which 
Esther  Brown,  or  he  in  her  right,  was  or  might  thereafter,  by  descent,  &c.,  become 
seised  or  entitled,  upon  the  trusts,  &c.,  and  subject  to  the  powers  after  mentioned, 
that  is  to  say  :  as  to  such  part  of  "  the  real  and  personal  estate,  as  should  not  consist 
of  money,  upon  trust,  at  the  request  of  Esther  Brown,  during  her  life,  and  after  her 
decease,  at  the  discretion  of  the  trustees,  absolutely  to  sell  and  convert  the  same  into 
money,  and,  until  such  sale,  in  trust  to  pay  the  income  of  the  real  and  personal 
property  in  the  -same  way  as  the  income  of  the  investment  of  the  purchase-monies. 
The  purchase-monies  were  to  be  invested  in  the  funds,  and  the  income  paid  to  Esther 
Brown  for  life,  for  her  separate  use,  without  power  of  anticipation,  and  afterwards  to 
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her  issue,  and  in  default  of  issue  the  trust  monies  were  to  be  paid,  &c.,  to  such  persmi 
and  persons  (other  than  and  except  the  said  Samuel  Hrown),  for  such  interest  m- 
interests,  upon  and  for  such  trusts,  intents  and  j)urposes,  and  with,  under  and  subjutt 
to  such  powers,  provisoes,  agreements  and  declarations  (tioI  bcinj;  for  the  benefit  nf 
the  said  .Samuel  Brown),  as  she,  the  said  Esther  Hrown  should,  whether  covert  or  sole, 
by  her  last  will  and  testament  in  writing,  or  any  codicil  or  codicils  thereto,  direct  oi 
appoint,  and  in  default  of  such  direction  or  appointment,"  &c.,  "in  trust  for  such 
person  or  persons  as,  at  the  time  of  the  decease  of  Hsther  Brown,  would  have  become 
entitled  thereto  under  the  statutes  for  the  distribution  of  the  personal  estate  and 
effects  of  intestates,  in  case  she  the  said  Esther  Brown  had  died  possessed  thercuf 
intestate,  and  without  ever  having  been  married." 

There  was  a  subsequent  clause  that,  in  the  event  of  the  death  of  Samuel  Brown  in 
the  lifetime  of  Esther  Brown,  without  ever  having  had  any  issue,  or  in  the  [179] 
event  of  the  marriage  being  annulled,  Esther  Brown  might,  by  deed  or  will,  revoke 
all  the  trusts. 

This  deed  was  executed  by  all  parties,  including  Esther  Brown  (who  had  attained 
twenty-one  in  May  1850),  but  no  conveyance  of  the  real  estate  had  ever  been  executed, 
nor  had  Esther  Brown  ever  acknowledged  any  deed  under  the  Fines  and  Uecoveries 
Abolition  Act  (3  \:  4  Will.  4,  c.  74),  according  to  the  formalities  requisite  to  bind  the 
real  estates  oi/uiiuK  coccrf. 

Her  brother  James  attained  twenty-one,  married,  and  afterwards,  on  the  TJlh  of 
May  1853,  he  dieil  without  issue,  and  thereupon  the  reversion  in  fee  in  all  the  real 
estates  descended  on  Esther  Brown.  On  the  3d  of  May  1853,  and  on  the  30th  July 
1853,  orders  were  made  for  the  settlement  of  the  estates  devised  by  the  father's  will, 
according  to  the  directions  therein  contained,  having  regard  to  the  subsequent  events. 
A  settlement  was  prepared  in  Chambers,  but  never  executed. 

Esther  Brown  made  her  will  on  the  23d  of  November  1S53,  whereby  she  purported, 
by  virtue  of  her  power,  to  appoint  the  whole  property  to  the  Defendant  Wingfield. 

Esther  Brown  died  without  issue,  on  the  5th  of  December  1853,  and  thereupon 
her  real  estates  were,  by  this  bill,  claimed  by  the  Plaintill',  as  her  heir  at  law,  and  on 
the  other  hand  by  the  Defendant  Wingfield,  as  appointee  under  her  will. 

The  question  argued  was,  how  far  the  settlement  of  the  30th  December  1851  was 
binding,  as  to  the  real  estates,  on  the  heir  at  law  of  Esther  Brown. 

[180]  Mr.  Kolt,  Mr.  Osborne  and  Mr.  Erskine,  for  the  Plaintiff.  The  deed  of  the 
30th  of  December  1851  was  not,  and  does  not  purport  to  be,  a  contract  on  the  part 
of  the  wife,  and  it  was  binding  on  the  husband  alone.  The  object  of  the  orders  of 
the  Court  was,  to  exclude  the  husband  from  every  right  which  he  might  acquire  by 
his  improper  marriage  of  a  ward,  and  there  was  no  intention  to  vary  the  rights  of  the 
representatives  of  the  wife  ;  the  covenant  is  on  the  part  of  the  husband,  and  all  was 
left  executory.  Though  the  Court  would  have  decreed  the  husband  to  peiform  his 
contract,  it  would  neither  have  made  his  wife  involuntarily  acknowledge  a  deed  under 
the  statute  3  &  4  Will.  4,  c.  74  ;  Jordan  v.  Jon/'g  (2  Phill.  170) ;  I'Vam  v.  Iu).r)/ii  (cited 
Ibid.  172:  and  see  15  Beav.  596);  nor  would  it  have  compelled  the  husband  to 
make  his  wife  perfect  the  settlement;  Sug.  Vendors  (11th  edit.  p.  231). 

Secondl}'.  But,  supposing  the  contract  to  be  that  of  the  wife,  still  in  respect  of  her 
real  estate,  it  was  absolutely  void  as  against  her,  and  has  no  efi'ect  as  regards  her  heir, 
for  there  was  no  conveyance  and  acknowledgment  by  her  under  the  statute  3  &  4 
AVill.  4,  c.  74.  "The  rights  of  an  infant  to  real  estate  will  not  be  bound  by  any 
agreement  made  in  relation  to  it;"  Ilarvri/ v.  Ashlei/ {3  Atk.  613).  Hei'  covenant 
as  to  her  real  estate  is  not  binding  ;  Durnford  v.  Lane  (1  Bro.  C.  C.  115) ;  Milner  v. 
Lord  Harewond  (18  Yes.  275);  Leek// v.  Knox  (1  Ball  iV;  B.  210).  And,  "it  is  now 
established,  that  the  real  estate  of  a  female  infant  is  not  bound  by  the  settlement  on 
her  marriage,  because  her  real  estate  does  not,  by  marriage,  become  the  absolute 
property  of  the  husband,  although  by  the  marriage  he  takes  a  limited  interest  in  it." 
"  Accordingly,  no  settle-[181]-ment,  or  contract  for  a  settlement  made  on  the  marriage 
of  a  female  infant,  can  attect  her  interest  in  her  freehold  estates;"  Si/nxon  v.  Jones 
(2  Ituss.  iV  Myl.  374  and  376).  A  settlement,  by  order  of  the  Court  itself,  of  the 
leaseholds  to  which  a  female  ward  was  entitled  for  her  separate  use,  was  held  invalid 
and  ineftectnal  {Ihid.).     And  "  there  is  no  instance  of  this  Court  binding  the  inheritance 
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of  an  infant  by  any  discretionary  act  of  the  Conrt ;  "  Taylor  v.  Phillips  (2  Ves.  sen.  23)  ; 
and  see  llux.ti'1  v.  l!u.<fH  (1  Molloy,  525). 

The  incapacitj'  of  a  feme  covert  to  contract  is  the  same  as  that  of  an  infant,  "  her 
imere  contract  aftermarriage  would  have  been  void,  whether  made  for  her  own  benefit 
or  that  of  others  ;  "  Dillon  v.  Grace  (2  Seh.  &  Lef.  4(J.S)  ;  Stainjier  v.  Barker  (5  Madd. 
,164).  A  friiw  covert  cannot  be  bound  in  regard  to  her  real  estate,  by  anything  less 
than  an  acknowledgment  under  the  statute  ;  putting  her  name  to  a  deed  is  inoperative, 
and  this  Court  would  never  supply  the  necessary  acknowledgment  as  against  the 
■heir  of  the  wife;  La.<isence  v.  Tierneij  {\  Macn.  ^.  (ior.  572).  The  case  of  Savill  v. 
\SaviU  (2  Collyer,  721),  is  in  point;  in  that  case,  the  real  esUite  of  the  wife,  a  ward  of 
Court,  had  been  directed  to  be  settled  in  a  particular  manner,  in  which  her  husband 
(took  an  interest.  She  died  after  attaining  twenty-one,  but  before  the  settlement  had 
jbeen  executed  by  her.  The  Court  said,  "  the  heiress  at  law  insists  on  withdrawing 
;the  real  estate  from  the  proposals  and  articles,  and  is  entitled  so  to  do;"  and  the 
decree  declared,  "that  the  real  estate  of  E.  C.  P.  deceased,  is  not"  "affected  l>y  the 
.proposals  and  articles  for  a  settlement"  made  on  the  marriage. 

[182]  Thirdly.  It  will  be  argued  that  Mrs.  Brown  afterwards  adopted  the  settle- 
pent,  but  she  cannot  be  bound  as  to  her  real  estate  by  anything  done  by  her  during 
ithe  coverture.  Her  consent  in  Court  would  have  l)een  of  no  avail,  Frank  v.  Frank 
;(3  Myl.  it  Cr.  171),  and  her  acquiescence  must  be  shewn  to  have  taken  place  after  her 
incapacity  had  been  removed.  It  is  not  like  the  case  where  the  husband's  estate  has 
■'jeen  settled,  and  she  has  availed  herself  of  the  settlement  of  her  husband  ;  Durnfonl 
\:  Lane{\  Bro.  C.  C.  115). 

Fourthly.  The  Court  had  no  jurisdiction  to  alter  the  character  of  the  property  of 
'an  infant  or  feme  covert,  or  to  direct  the  conversion  of  realty  into  personalty,  as  has 
Ibeeii  attempted  in  this  case;  Ex  parte  I'liiUips  (19  Ves.  122).  The  orders  might  be 
liiiiding  personally,  but  not  in  rem,  and  there  is  no  existing  contract  on  her  part  to 
bind  her  representative. 

TuK  SoiJCiTOK-tTKNER.\L  (Sir  R.  Bethell)  and  Mr.  J.  Bateman,  for  Wingfield. 
The  jurisdiction  exercised  by  the  Court,  in  respect  of  its  infant  wards,  is  derived  from 
the  powers  and  prerogative  of  the  Crown  over  its  wards  and  infants ;  Earl  of 
Backinrihuindiire  v.  J)nir>/  (2  Eden,  69).  Under  this  extraordinary  power  the  orders 
|of  this  Court,  made  for  the  benefit  of  infant  wards,  are  binding  on  them  and  all 
daiming  under  them.  The  orders  in  the  suit,  directing  a  settlement,  and  that  all 
iproper  parties  should  execute  it,  bound  Mrs.  Brown,  not  only  while  an  infant,  but 
[even  after  she  came  of  age,  for  the  Court  retained  its  jurisdiction,  notwithstanding 
!her  majority  ;  Cave  v.  Cave  (15  Beav.  227) ;  Hobson  v.  Ferrahij  (2  Coll.  412),  where  a 
;female  infant  had  been  made  a  ward  of  Court,  and,  in  contemplation  [183]  of  her 
imarriage,  terms  for  the  settlement  of  her  propeity,  and  that  of  her  intended  hu.sband 
i(which  were  for  the  l)enefit  of  the  intended  husband  and  wife,  and  the  issue  of  the 
marriage),  had  been  approved  of  by  the  Master,  and  his  approval  had  been  confirmed 
jby  the  Court,  it  was  held  that  it  was  not  coni])etent  to  the  husband  and  wife,  by 
idelaying  the  marriage  till  after  the  wife  had  attained  her  majority,  and  entering  into 
Ifresh  settlements  to  defeat  the  settlement  of  the  Court. 

'  The  Court  would  have  enforced  its  order  against  Mrs.  Brown,  and  have  declared 
!her  a  trustee  for  the  uses  of  the  settlement,  and  then  made  an  order  \esting  the  estate 
iaccording  to  the  limitations  which  it  had  directed.  If  so,  the  heir,  a  \  olunteer  through 
iher,  is  e(|ually  bountl  to  give  it  effect;  Itippon  v.  Jhiinlinti  {'2  Amb.  565).  Decrees 
land  orders  of  this  Court,  while  they  stand,  aie  binding  and  effectual  as  against  both 
iinfants  and  femes  covert,  otherwise  justice  could  not  be  administered  in  any  case  where 
|they  are  interested. 

i  The  modern  authorities  in  this  Court  fully  support  its  jurisdiction  in  cases  like 
the  present,  thus,  in  Cave  v.  Care  (15  Beav.  230),  the  Court  observed:  "There  is, 
imdoubteillv,  great  ditticulty  in  all  cases  of  this  description  ;  when  a  lady  marries, 
'being  an  infant  at  the  time,  whether  she  be  or  be  not  a  ward  of  Court,  no  deed 
;executed  at  that  time  can  bind  her,  although  the  deed,  if  executed  by  her  husband, 
jivill  be  liinding  upon  him  :  and  accordingly,  cases  have  arisen,  where  an  infant  ward 
|)f  Court  has  married  with  the  sanction  of  the  Court,  t)ut  has  died  before  attaining 
wenty-one,  and,  conse(iuently,  before  executing  any  deed  sanctioned  by  the  Court,  in 
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which  cases  the  rights  of  third  persons  have  been  held  [184]  to  be  established  by  the 
proceedings  which  have  taken  place.  I  am,  however,  of  opinion,  that  when  the  Court 
has  approved  of  a  settlement,  and  the  parties  to  it,  after  having  attained  their  full  age, 
have,  inider  the  sanction  and  by  the  direction  of  the  Court,  executed  that  settlement, 
this  Court  will  not  permit  those  parties  afterwards  to  repudiate  that  settlement,  but 
will  compel  them  to  carry  into  execution  and  give  effect  to  the  provisions  of  it,  as  far 
as  they  are  able  to  do  so." 

The  Court  held  a  similar  opiin"on  in  Ex  parte  Blake  (16  Beav.  471). 

And  in  lUackic  v.  Clark  (15  Beav.  604),  the  Court  said  :  "This  was  the  ease  of  a 
ward  of  Court,  who,  committing  a  contempt  (which,  although  an  infant,  she  might  do), 
married,  and  thereupon  the  Court  directs  what  settlement  shall  be  executed,  for  the 
purpose  of  securing  the  property  of  the  ward  of  Court.  The  Court,  in  1831,  compelled 
the  husband  to  enter  into  a  covenant,  that  he  and  his  wife,  when  she  attained  the  age 
of  twenty-one  years,  would  settle  the  whole  of  this  property.  After  she  attained 
tsventy-one,  the  Court  directed  the  husband  and  wife  to  execute  a  settlement  in  con- 
formitv  with  the  direction.  Assuming  the  argument  to  be  correct,  and  that,  by  some 
informality,  it  has  not  been  done,  still  the  parties  have  neverthele.ss  acted  upon  it,  as 
if  it  had  been  done,  from  that  time  down  to  the  present,  and  as  must  be  assumed 
with  full  knowledge  of  the  circumstances  and  consequences  connected  with  it.  I  am 
of  opinion  that  this  Court  will,  if  necessary,  compel  that  to  be  done  which  it  has 
directed  to  be  done,  and  having  ordered  a  ward  of  Court  and  her  husband  to  execute 
a  settlement,  settling  the  property  in  a  particular  manner,  will  not  permit  them  to 
deal  with  the  propcity  [185]  in  a  manner  different  from  that  which  it  has  directed; 
and  that,  consequently,  the  husband  and  wife  are  bound  by  the  terms  of  that  .settle- 
ment. This  Court  would  find  it  impossible,  in  any  case,  to  deal  with  the  property  of 
a  ward  of  Court  and  with  the  husband,  or  to  carry  its  orders  into  effect,  and  prevent 
there  being  a  mere  mockery,  unless  it  held  the  doctrine  I  am  now  stating." 

The  property  was  effectually  bound  by  the  orders  of  the  Court.  The  legal  estate 
is  in  the  trustees  of  the  father's  will,  and  the  Court  has,  therefore,  full  and  effectual 
power  to  enforce  its  orders,  quite  irrespective  of  Mrs.  Brown.  Cases  of  equitable 
interests  differ,  both  as  to  their  mode  of  transfer  and  the  power  of  the  Court,  and  as  to 
title  from  legal  estates  ;  Sanders,  Uses  (.5th  edit.  377) ;  IFhitla  v.  JIalliilai/  (4  Dru.  «& 
War.  267) ;  Heml  v.  Lord  Tciinham  (1  Cox,  57) ;  Re  William's  Edaie  (5  I)e  G.  &  Sm.  515), 

Mr.  R.  Palmer  and  Mr.  Walford,  for  trustees  of  the  will,  were  not  heard. 

Mr.  Lloyd,  for  the  widow  of  James  Field.  ■ 

Mr.  Follett  and  Mr.  Kogers,  for  the  trustees  of  the  settlement.  | 

Mr.  Roupell  and  Mr.  Shebbeare,  for  Samuel  Brown  and  a  trustee. 

Mr.  Osborne,  in  reply,  referred  to  Cloinjh  v.  Cloiii/h  (5  Ves.  710). 

The  Mastek  of  the  Koi.l.s.     I  will  consider  this  case. 

[186]  />c.  2.  The  M.vstek  of  the  Rolls  [Sir  John  Romilly].  The  question  ii 
this  cause  is,  whether  a  lady  named  Esther  Brown  has  made  a  valid  disposition  o 
the  real  estate  which  is  vested  in  her ! 

She  was  a  married  woman,  and  she  has  executed  an  instrument  purporting  to  he 
a  will  of  her  real  estate  on  the  22d  of  November  1853,  about  a  fortnight  before  het 
death,  which  took  place  on  the  5th  of  December  following.  No  question  ari.ses  as  to 
her  mental  competency,  or  her  intention  to  make  this  will ;  no  question  either  arises 
as  to  the  forms  of  the  statute  having  been  duly  complied  with. 

The  question  is,  whether,  being  a  feme  rorert,  she  had  power  to  make  a  will,  in 
other  words,  whether  the  settlement  made  on  her  marriage,  which  settlement  was 
authorized  and  directed  bj'  the  Court,  did,  in  the  circumstances  of  the  case,  bind  her 
real  estate,  and  if  it  did,  whether  it  conferred  on  her  a  power  of  appointment  by  will 
over  her  real  estate. 

The  bill  is  filed  by  her  heir  at  law,  who  contends  that  the  property  is  not  disp( 
of.  The  Defendants  are  the  trustees  of  her  father's  will,  of  her  marriage  settlement, 
and  the  persons  interested  under  the  instrument  executed  by  her,  assuming  it  to  be  i 
valid  disposition  of  the  property. 

The  facts  require  to  be  stated,  to  explain  the  grounds  upon  which  my  decision 
rests.  The  father  of  Esther  Brown,  to  whom  this  property  belonged,  had  three 
children,  John,  Esther  and  James.     He  made  his  will,  by  which  he  devised  his  real 


19BEAV.  187.  FIELD   V.    MOORE  321 

;  estate  to  trusteos,  in  trust  [187]  to  settle  it  to  the  uses  and  upon  the  trusts  therein 

set  forth.     These  weie,  as  to  one  portion  of  his  estates,  in  trust  for  his  son  John  for 

1  life,  with  remainder  to  liis  children,  as  tenants  in  common  in  tail,  with  cross-remainders 

I  between  them  in  tail,  in  default  of  such  issue,  this  portion  of  his  estates  was  to  be 

i  divided  between  and  go  to  Esther  aTid  James,  in  equal  moieties,  one  moiety  to  be 

I  settled  on  Esther  for  her  life,  with  remainder  to  her  children  as  tenants  in  common 

'  in  tail,  and  in  default  of  such  issue,  to  go  to  James  for  his  life,  with  remainder  to  his 

issue  in  tail,  and  in  default  of  such  i.ssue,  to  his  own  right  heirs.     And  as  to  the  other 

■  moiety,  to  .James  for  life,  with  remainder  to  his  chilrlren  as  tenants  in  common  in  tail, 

'   and  in  default  of  such  issue,  to  Esther  for  her  life,  with  remainder  to  her  children, 

and  if  she  died  without  issue,  to  the  testator's  right  heirs. 

A  second  portion  of  the  testator's  estate  he  directed  to  be  settled  on  Esther  for 
life,  for  her  separate  use  without  power  of  anticipation,  with  the  ulterior  limitation 
exactly  corresponding  to  those  already  stated,  as  belonging  to  the  first  portion,  except 
that  John  and  his  children  were  substituted  for  Esther  and  her  children. 

The  third  and  remaining  portion  was  settled  on  exactly  corresponding  trusts, 
liut  lieginning  with  James,  and  the  remainder  was  in  favour  of  John  and  Esther, 
and  their  issue.  The  idtimate  remainder,  in  all  cases,  was  to  the  testator's  right 
heirs. 

It  is  to  be  observed,  that  the  trusts  of  the  will  differ  with  relation  to  the  three 
poitiotis  of  his  estate,  in  this  respect  only,  viz.,  that  the  second  portion  of  the  property 
was  limited  to  the  separate  use  of  Esther  for  life,  without  power  of  anticipation,  but 
this  direction  did  not  [188]  extend  to  the  accruing  share,  which  she  might  take,  in 
case  either  or  both  of  her  brothers  died  without  issue.  It  is  also  to  be  observed  that 
the  trusts  were  executoiy,  and  that  the  testator  directed  settlements  to  be  made,  for 
the  purpose  of  carrying  his  intentions  into  effect. 

The  testator  died  on  the  28th  February  1842.  His  eldest  son  John  died  in  July 
1  s44,  an  infant  and  without  issue,  so  that  the  ulterior  limitation,  on  his  death,  took 
effect,  as  to  his  share,  in  favour  of  Esther  and  James  and  their  children. 

In  1846  a  bill  was  filed  by  Esther,  then  an  infant,  by  her  next  friend,  for  the 
])urpose  of  having  the  trusts  of  the  father's  will  executed,  under  the  authority  of  the 
Court. 

In  June   1847,  when  barely  eighteen  years  of  age,  she  married  a  person  of  the 

name   of  Samuel  Brown,   not  only   without  the  sanction  of  the  Court,   but  under 

circumstances  of  great  moral  culpability,  on  the  part  of  Samuel  Brown,  which  induced 

this  Court  to  vi.sit  him,  for  his  conduct,  with  the  severest  consequences  in  its  power. 

(See  Field  V.  Brown,  17  Beav.  146.)     One  of  these  consequences,  and  that  to  which 

alone  it  is  necessary  to  refer  on  the  present  occasion,  is  an  order  of  this  Court,  made 

I    on  the  25th  of  August  1848,  by  which  it  was  ordered,  that  it  should  be  referred  to 

i    Mr.  Tinney,  to  approve  of  a  proper  settlement  of  all  the  property  to  which  Esther 

I    was  entitled  upon  herself  and  her  children,  excluiling  Samuel  Brown.     It  is  to  be 

i    observed  here  that  the  will  of  the  testator  had,  as  far  as  the  portion  originally  given 

I    to  Esther  extended,  settled  the  property  in  strict  settlement,  to  the  exclusion  of  any 

I    husband  she  might  marry  ;  but  this  was  not  the  case  with  regard  to  the  portion  she 

I    might  take  from  her  [189]  brothers,  one  of  whom  had  already  died  without  issue,  and 

!    one-half  of  whose  share  was  then  vested  in  Esther  Brown  for  her  life,  apart  from  any 

'    direction  that  it  was  to  be  for  her  separate  use  or  without  anticipation.     For  some 

I    cause  not  explained,  the  report  of  the  Master  was  delayed  three  years,  and  in   the 

I    meantime  I'^sther  had  attained  her  age  of  twenty-one  years.     On  the  31st  of  May 

I    1850,  and  on  the  25th  of  June   1851,  the  Master  made  his  report,  approving  of  a 

settlement,  which  excluded  Samuel  Brown  from  the  enjoyment  of  any  portion  of  the 

then  existing  property  of  Esther.     On  the  5th  of  .Inly  1851  the  Court  made  an  order, 

directing  that  the  settlement  shouUl  include  any  property  to  be  thereafter  acquired 

by  Esther  Brown,  and,  subject  to  that  addition,  confirmed  the  Master's  report. 

On  the  30th  of  December  1851  a  deed  was  executed  in  pursuance  of  this  order, 
to  the  following  effect : — It  is  made  between  Samuel  Brown,  the  husband,  of  the  first 
part ;  Esther,  of  the  second  part ;  and  the  three  trustees  of  the  settlement,  of  the 
third  part.  It  recites  the  institution  of  a  suit  for  carrying  into  execution  the  trusts 
of  the  father's  will,  the  marriage  of  Esther  with  Samuel  Brown,  and  the  Order  of  the 

K.  v.— 11 
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25th  of  August  1848,  referring  it  to  the  Master  to  approve  of  a  proper  settlement, 
excluding  .Samuel  Brown.  It  then  recites  the  report  of  the  Master,  at  length,  wlijili 
contains  a  statement  of  the  trusts  of  the  will  of  the  father,  and  the  order  of  the  L'.'ith 
of  June  1851.  It  then  recites  that  the  Master  had  a[iproved  of  the  deed  in  (jiu'sti<iii 
as  a  proper  deed,  l)y  a  report  on  the  IGth  of  December  then  instant,  and  had  direclid 
that  it  slioidd  be  executed  by  all  the  parties  thereto.  The  indenture  then  witnesses  : 
"That  in  pursuance  of  the  said  order  of  the  5th  day  of  July  1851,  and  for  and  in 
consideration  of  the  premises,  he,  the  said  .Samuel  Brown,  doth  [190]  hereb}',  for  him- 
self, his  heirs,  executors  and  administrators,  covenant  with  the  "  trustees,  "that  he,  the 
said  Samuel  Brown,  his  heirs,  &c.,  and  all  persons  lawfully  or  equitably  claiming  or  to 
claim  any  estate,  right,  title  or  interest  whatsoever,  by,  from,  under  or  in  trust  im- 
him,  them  or  any  of  them,  of  and  in  the  real  and  personal  property  hereinaficr 
covenanted  to  be  settled,  or  any  part  thereof,  shall  and  will,"  when  thereunto  re(|uiied 
by  the  trustees,  make,  do  and  execute,  itc,  all  conveyances,  iVc.,  for  vesting  in  the 
trustees  all  "the  real  and  personal  estate  and  eti'ects,  whatsoever  and  wheresoever,  of 
or  to  which  the  said  Esther  Brown,  or  the  said  .Samuel  Brown,  in  right  of  Estlui- 
Brown,  or  any  person  or  persons  in  trust  for  them  or  either  of  them,  in  such  right  as 
aforesaid,  is  or  are  now  seised,  or  possessed,  or  entitled  in  possession,  reversion, 
remainder,  expectancy  or  contingency,  for  any  estate,  right,  title  or  interest  what- 
soever or  wheresoever,  or  which,  at  any  time  hereafter,  shall,  by  any  descent,  trans- 
mission, devise,  gift,  donation,  representation,  or  otherwise  descend  to  or  devolve  ui)on 
or  vest  in  the  said  Esther  Brown,  or  the  said  Samuel  Brown,  or  his  executors  or 
administrators,  in  her  right,  for  any  estate  or  interest  whatsoever,  eithei'  at  law  or  in 
equity,  in  possession,  reversion,  remainder,  expectancy  or  contingency,"  save  tin; 
estate  for  life  of  Esther  Brown  in  the  estates  by  the  will  of  her  father  J.  Field  directiil 
to  be  settled  on  his  son  John  and  his  issue,  and  which,  under  the  said  order  of  the 
5th  of  July  1851,  was  to  be  conveyed  and  settled  to  the  separate  use  and  benefit  of 
the  said  Esther  Brown,  as  therein  mentioned. 

There  is  then  a  power  to  sell  the  real  estate  and  convert  it  into  personalty,  and 
the  property  is  then  settled  on  Mi's.  Brown  for  life,  with  i-emainder  to  her  issue, 
excluding,  in  every  possible  way,  .Samuel  Brown.  And  [191]  the  ultimate  trust,  in 
default  of  issue,  is,  under  and  subject  to  such  further  provisoes,  agreements  and 
declarations  (not  being  for  the  benefit  of  the  said  Samuel  Brown),  as  she  the  said  Esther 
Brown  shall,  whether  r.oiwrt  or  sole,  bi/  her  la-4  will  and  testament,  in  writing,  or  any  codicil 
or  codicils  thereto,  direct  or  appoint,  and  in  default  thereof,  then  to  her  own  next  of 
kin  according  to  the  statute."  Subsequently  there  is  this  clause  :  "  That  in  the  event 
either  of  the  death  of  the  said  Samuel  Brown,  in  the  lifetime  of  the  said  Esther  Brown 
without  ever  having  had  any  issue  by  her,  or  in  the  event  of  the  marriage  between 
the  said  .Samuel  Brown  and  PjSther  his  wife  being  annulled,  or  in  the  event  of  a  divorce 
vinculo  mafnmonii  being  obtained  by  her,  the  said  Esther  Brown,  it  shall  and  may  be 
lawful  for  her  the  said  Esther  Brown,  at  any  time  or  times  after  the  happening  of 
either  of  such  events,  by  any  deed  or  by  her  will  '  to  annul,  revoke,  determine  or 
make  void,  or  alter  or  vary,'  all  or  any  of  the  trusts,  &c.,  thereinbefore  contained." 

The  question  is,  whether  this  settlement  did,  in  fact,  include  and  was  intended  to 
confer  upon  Esther  Brown  a  power  of  disposing  of  all  her  real  estate  b}'  will,  and  if 
it  did,  whether  it  was  operative  for  that  purpose,  no  fine  having  been  levied  by  Esther, 
or  any  act  done  by  her  to  vest  the  estate  in  the  trustees,  beyond  her  mere  execution 
of  this  deed. 

On  both  points  I  have  come  to  a  conclusion  in  favour  of  the  Plaintiff. 

On  the  first  point,  on  the  construction  of  the  indenture  itself,  I  think  that  it  was 
intended  to  be  confined  to  the  exclusion  of  .Samuel  Brown,  and  to  giving  Esther  a' 
power  over  what,  but  for  this  settlement,  would  have  vested  in  him.  My  principal 
reasons  for  so  think-[192]-ing  are,  in  the  first  place,  the  governing  motive  expressed 
in  the  orders  of  August  1848  and  July  1851,  viz.,  the  exclusion  of  .Samuel  Brown; 
and  next,  the  absence  of  any  intention,  that  I  can  discover,  to  interfere  with  or 
supersede  the  principal  object  of  the  cause,  which  was  the  settlement  of  the  testator's 
property  according  to  his  will,  or  in  fact  to  make  any  settlement  in  pursuance  of  the 
trusts  of  that  will,  except  for  the  purpose  of  excluding  .Samuel  Brown. 

That  this  was  not  intended  to  be  a  general  settlement  of  Esther  Brown's  projjerty 


19BEAV.193.  FIELD   V.    MOORE  323 


(leiivcd  from  her  testator,  is  shewn,  in  the  first  place,  by  the  circumstances,  that  it 
contains  no  limitation  over  of  her  property  in  favour  of  James  Field  and  his  issue, 
which  it  would  have  done,  had  such  been  the  object ;  and  also,  that  it  contains  a 
direction  to  convert  her  property  into  personalty,  which  it  would  not  have  done,  had 
h  l)een  the  oliject. 

In  the  next  place,  it  is  to  be  observed  that  the  time  had   not  arrived  for  the 

•  settlement  of  Esther  Brown's  property  under  her  father's  will.     No  general  report 

'  had  been  made  in  the  cause,  the  object  of  which  was,  to  have  a  proper  settlement 

i  made  of  the  property  of  Esther  and  James,  according  to  the  direction  contained  in 

their  father's  will,  and  until  that  was  done,  no  proper  settlement  could  be  made  of 

Esther's  property,  defining  precisely  what  her  rights  were  under  her  father's  will. 

I  On  the  other  hand,  if  the  object  of  this  settlement  is  to  be  found  in  the  orders  of 

t  August  1848  and  June  1851,  which  direct   the   exclusion    of  Samuel   Brown  fiom 

i  taking  any  benefit  in  any  property  of  Esther,  the  settlement  appears  to  be  properly 

'  framed  to  eftectuate  that  object,  and  in  that  view,  the  eftect  and  construction  of  it  is 

'  plain  and  obvious.     It  is  further  to  be  observed  that  Samuel  Brown  alone  enters  into 

'any  covenant  relating  [193]  to  future  property,  and  that  there  is  no  direction  that 

Esther  should  levy  a  fine,  or  take  any  step  which  would  be  necessary,  on  her  part,  to 

:  vest  her  property  in  the  trustees  of  the  settlement.     The  circumstance  of  her  being 

a  [larty  to  and  joining  in  the  deed,  does  not  seem  to  have  been  thought  to  be  material 

liv  the  Court,  for  the  order  is  made  while  she  is  an  infant,  and  the  Court  does  not 

-oem  to  have  doubted  that  it  had  full  power  to  eftect  its  object,  notwithstanding  that 

infancy,  and  it  would  have  been  premature  and  irregular  to  have  pronounced  either 

'the  order  of  August  18-48,  or  that  of  June    1851,  for  any  purpose,  other  than  that 

nf   excluding  Samuel    Brown.     For  the   purpose    of  settling  her   property  derived 

tiipni  her  father,  it  was  fit  to  wait  till  the  general  report  had  been  made,  and  then  to 

'•tii'ct  it  according  to  the  trust  contained  in  her  will. 

The  subsequent  facts,  in  my  opinion,  confirm  this  view  of  the  case. 

James,  the  brother  of  Esther  Brown,  attained  his  age  of  twenty-one  years  on  the 

-iith  of  March   1852;  the  general  report  was  made  in  the  cause  in  August  of  the 

same  year.      In   the   month   of   November    following,   James  married  and    made  a 

'settlement  on  his  wife,  by  which  he  covenanted  to  secure  an  annuity  of  £200  per 

annum  on  his  wife  for  her  life.     At  this  time  the  ultimate  reversion  in  fee  in  the 

]iioperty  of  the  testator  was  vested  in  him,  as  the  heir  at  law  of  his  father.     In  the 

111  iiith  of  May  1853  the  cause  was  heard  on  further  directions  (17  Beav.  146),  when 

a  decree  was  pronounced,  directing  a  settlement  to  be  executed  of  the  property  of 

■the  testator,  in  accordance  with  his  will,  and  regard  being  had  to  the  circumstances, 

;that  John  had  died  an  infant  and  without  [194]  issue,  and  that  settlements  had  been 

'  made  on  the  marriage  of  Esther  Brown  and  of  James  Field. 

These  are  the  terms  of  the  decretal  order : — "  It  is  ordered  that  such  deeds  and 
.i->uranees  as  may  be  deemed  requisite  and  proper  for  settling  such  estates  and 
'  hereditaments,  respectivel}',  according  to  the  directions  contained  in  the  said  will  of 
I  the  said  testatoi-,  be  settled  by  the  Judge  to  whose  Court  these  causes  are  attached, 
I  regard  being  had  to  the  fact  of  the  death  of  the  said  John  Field  without  ever  having 
I  been  married,  and  regard  being  also  had  to  the  provisions  of  the  deed  of  settlement, 
imade  after  the  marriage  of  the  Plaintift'  with  the  Defendant,  Samuel  Brown,  and 
i  which  deed  of  settlement  bears  date  the  30th  day  of  December  1851,  and  was  made 
[pursuant  to  an  order  made  in  these  causes  bearing  date  the  5th  of  Jul}^  1851." 
I  The  order  assumes,  therefore,  that  the  settlement  so  made  on  the  marriage  of 
[Esther  Brown  did  not  conclude  or  aft'ect  the  property  derived  from  her  father,  and 
\  takes  that  as  a  guide  solely  for  the  purpose  of  excluding  Samuel  Brown.  Seven 
(days  after  this,  on  the  12th  of  May  1853,  James  Field  also  died  intestate  and 
j  without  issue  ;  and  thereupon,  the  ultimate  remainder  in  fee  in  the  testator's  property 
;  became  absolutely  vested  in  Esther  Brown,  the  heiress  at  law  of  her  father  and  of  her 
1  brother.  In  conse(iuence  of  this,  the  order  of  the  3d  of  May  1853  became  incomplete, 
jand  accorilinglv,  on  the  30th  ol  July  1853,  on  the  petition  of  Ivsther  Brown,  a  further 
I  order  was  made  bv  this  Court,  ordering  that  the  several  deeds  and  assurances,  by  the 
order  of  the  3d  of  May  1853,  directed  to  be  settled,  as  therein  mentioned,  should  be 
so  settled,  regard  being  had  to  the  death  of  James  Field  intestate  and  without  issue, 
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ami  regard  being  hail  [195]  to  the  iiitlenturo  of  the  2d  of  November  1852,  that  is, 
the  deed  by  which  .lames  Field  covenanted  to  secure  an  annuity  of  £200  to  his  wife. 
Here  again  the  Court  treated  the  settlement  made  on  the  marriage  of  Esther  Brown 
as  not  affecting  the  ])ro|)erty  derived  from  her  father,  except  to  exclude  Samuel  Brown. 
Had  it  been  otherwise  this  order  would  have  been  unnecessary,  as,  according  to  the 
contention  of  the  Defendant,  the  devisee,  the  property  was  already  fully  settled. 
Nothing  effectual  has  been  done  under  this  order,  the  draft  of  a  deed  of  settlement 
was  approved  for  this  purpose  in  Chamlicrs,  but  no  order  directing  it  to  be  executed 
has  been  made,  nor  has  any  deed,  in  fact,  been  executed  owing  to  the  decease  of 
Esther  Brown,  which  took  place  on  the  5ih  of  December  1853,  about  a  fortnight  after 
she  had  made  her  will. 

These  circumstances  appear  to  me  all  to  shew,  that  the  object  of  the  deed  of  the 
30th  of  December  1851  was  confined  to  the  exclusion  of  Samuel  Brown;  and  that 
the  mode  in  which  the  property  Esther  Brown  derived  from  her  father  was  to  be 
settled  formed  no  part  of  that  deed,  but  was  reserved  for  the  further  proceedings  in 
the  cause  ;  which  further  settlement  never  was  completed  by  reason  of  the  premature 
decease  of  I*]sther  Brown. 

I  am  further  of  opinion  that  nothing  which  has  been  done  has  bound  the  real 
estate  which  Esther  Brown  derived  from  her  father,  further  than  to  exclude  Samuel 
Brown  from  all  interest  therein.  I  am  not  aware  of  any  principle  which  would 
enable  this  Court  to  bind  the  real  estate  of  a  married  woman,  in  any  manner,  except 
by  those  formalities  which  are  re(iuired  by  law,  and  both  principle  and  authority 
concur  in  shewing  that  this  Court  has  no  authority  to  alter  the  character  of  [196] 
the  property  of  an  infant,  and  convert  realty  into  personalty.  (See  Calvert  v.  Godfrey, 
6  Beav.  97.) 

This  doctrine,  in  my  opinion,  is  not  only  not  opposed  to  but  is  quite  in  accordance 
with  that  doctrine  of  the  Court,  which  binds  their  wards  and  those  who  have  married 
them  to  the  terms  of  the  settlement  which  was  made  on  their  marriage,  and  which  I 
enforced,  and  strongly  expressed  my  intention  in  all  cases  to  do,  in  the  case  of  Cave 
V.  Cave  (15  Beav.  227),  to  which  I  was  referred.  In  these  cases,  the  Court  acts 
in  personam,  and  does  not  deal  with  or  affect  the  property,  otherwise  than  by  com- 
pelling the  parties  before  the  Court  to  do  that  which  they  have  been  ordered  or  have 
contracted  to  do. 

The  distinction  in  these  cases,  and  the  principles  on  which  the  Court  acts  are  very 
well  exemplified  in  the  case  of  Sarill  v.  Snrill  (2  Coll.  721).  In  that  case  the  real  estate 
of  the  wife,  a  ward  of  Court,  had  been  directed  to  be  settled  in  a  particular  manner, 
in  which  her  husband  took  an  interest.  She  died  after  attaining  twenty-one,  but 
before  the  settlement  had  been  executed  by  her.  The  Court  held  that  her  real  estate 
was  not  bound,  and  that  it  went  to  the  heir  at  law  ;  but  I  apprehend  that  the  Court 
would  not,  if  the  wife  had  lived,  have  allowed  her  and  her  husband  to  treat  the  order 
of  the  Court  as  a  nullity,  but  would  have  compelled  the  due  execution  of  the  settle- 
ment it  had  ordered  to  be  made.  With  lespect  to  the  rest  of  that  case  the  Court 
held,  that  the  husliand  was  not  bound  to  perform  the  marriage  contract  unless  it 
could  be  executed  wholly  ;  and,  consequently,  that  the  next  of  kin  could  not  with- 
draw from  him  the  personal  estate,  to  which  he  would  [197]  have  been  entitled  if  no 
settlement  had  been  executed,  but  which,  under  the  terms  of  the  marriage  contract, 
they  would  have  been  entitled  to,  without  compensating  the  husband  for  the  loss  he 
sustained,  by  the  withdrawal  from  that  contract  of  the  real  estate,  which  the  heir  at 
law  was  entitled  to  take. 

There  are  many  other  cases  to  which  I  was  leferred,  which  appear  to  me  to 
enforce  and  illustrate  the  same  doctrine,  but  I  think  it  unnecessary  to  refer  to  them 
in  detail. 

In  my  opinion  this  Court  will  compel  the  parties  to  the  marriage  to  perform  their 
part  of  the  contract,  and  to  settle  the  real  estate  as  directed  by  the  Court ;  but,  if 
this  has  not  been  done  in  the  lifetime  of  the  parties  themselves,  in  such  a  manner  as 
to  be  binding  at  law,  I  am  of  opinion  that  this  Court  cannot  say  that  the  heir  at  law, 
who  was  no  party  to  the  contract  or  subject  to  any  order  of  the  Court,  is  excluded, 
and  that  he  is  not  entitled  to  claim  it. 

In  this  case  no  valid  power  of  disposition  by  will  could  be  given  to  Esther  Brown 
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without  the  levying  of  a  fine  and  the  due  execution  of  an  instrument  conferring  that 
power.  Thi.s  has  not  been  done,  and,  in  my  opinion,  the  instrument  which  she  has 
executed,  purporting  to  be  a  will  of  her  real  estate,  does  not  aft'ect  the  reversion  in 
fee  in  her  father's  property  which  was  vested  in  her  in  case  of  her  death  without 
issue,  and  that  consequently  this  property  goes  to  her  heir  at  law. 

It  also  appears  to  me  that  the  Plaintiff  has  proved  that  he  is  the  heir  at  law,  and 
that  I  must  make  a  decree  in  his  favour.  I  think  that  the  covenant  of  James  Field 
created  a  debt  from  him  which  is  to  be  [198]  paid  according  to  the  ordinary  rules, 
viz.,  in  the  first  instance,  out  of  his  personal  estate,  and  so  far  as  that  is  insufficient, 
that  it  is  charged  on  the  i-eversion  in  fee  which  was  vested  in  him,  and  which,  on  his 
decease,  descended  on  his  sister,  Esther  Brown. 

[198]     Beaumont  v.  The  Marquis  of  Salisbury.    Nov.  22,  1854. 
[S.  C.  3  Eq.  R.  369 ;  24  L.  J.  Ch.  94 ;  1  Jur.  (N.  S.)  458.] 

Estate,  limited  by  deed,  to  trustees  and  their  heirs,  to  preserve,  eV;c.,  construed  an 

estate  jnir  autre  vie,  to  effect  the  general  intention  of  the  deed. 
fAn  estate  was  limited  to  trustees  "am/  their  heir.t,"  to  preserve  contingent  remainders, 
and  it  was  subsequently,  and  after  another  life-estate,  limited  to  the  same  trustees 
for  500  years  to  raise  portions.  It  was  held,  having  regard  to  the  clear  intention, 
that  the  estate  to  the  trustees  "  and  their  heirs  "  must  be  controlled,  and  that  they 
took  an  estate  pur  autre  vie,  so  as  to  give  effect  to  the  term  of  500  years. 

A  trustee  had  vested  in  him  a  term  of  500  j'ears,  without  impeachment  of  waste. 
For  the  purpose  of  his  trust  he  sold  and  conveyed  it  by  grant  and  demise,  omitting 
the  words  "  without  impeachment  of  waste."  Held,  nevertheless,  that  the  estate 
of  the  purchaser  was  unimpeachable  of  waste. 

\       By  certain  conveyances,  dated  in  1790,  some  hereditaments  were  limited  to  the 

use  of  William  Brewer  for  and  fluring  the  term  of  his  natural  life,  and  from  and  after 

I  the  determination  of  that  estate  to  the  use  of  James  Newell  and  William  Best,  and 

^  their  heirs,  in  trust  to  support  contingent  remainders,  but  nevertheless  to  permit  the 

'said  William  Brewer  and  his  assignees  to  receive  and  take  the  rents  and  profits  during 

I  his  life  ;  and  from  and  after  the  decease  of  the  said  William  Brewer,  to  the  use  of 

I  Rachel  Brewer,  for  and  during  the  term  of  her  natural  life  ;  and  from  and  after  the 

■  several  deceases  of  the  said  William  Brewer,  and  Rachel  his  wife,  to  the  use  of  the 

'  said  James  Newell  and  ^Villiam  Best,  their  e.vecutors,  administrators  and  assigns,  for 

'the  term  of  500  years  then  next  ensuing,  without  iinpearhment  of  waste,  upon  the  trusts 

]  therein  declared  concerning  the  same,  with  remainder  to  the  use  of  John  Brewer  for 

life,  with  remainder  to  the  use  of  the  said  James  Newell  and  William  Best,  and  their 

[199]  heirs,  during  the  life  of,  and  in  trust  for  the  said  John  Brewei',  with  divers 

remainders  over.     The  trusts  of  the  term  of  500  years  were,  after  the  several  deceases 

of  William  Brewer  and  Rachel  his  wife,  either  by  sale,  as.signment,  demise  or  mortgage 

of  all  or  any  part  of  the  said  term,  to  raise  the  sum  of  £2200  as  portions  for  younger 

I  children. 

1        Riichel  Brewer  died  in  1793,  William  Brewer  died  in  1801,  and  William  Best  died 
j  before  1803,  leaving  Newell,  his  co-trustee,  surviving. 

j  By  an  indenture  bearing  date  the  14th  of  January  1803,  and  made  between 
I  Newell,  of  the  first  part,  the  parties  beneficially  entitled  to  the  sum  of  .£2200,  of  the 
I  second  part,  and  Reade,  of  the  third  part,  after  reciting  the  said  indenture  of  1790, 
i  and  that  Newell,  as  surviving  trustee,  had  tlioughl  proper,  in  order  to  raise  the  said 
'  sum  of  £2200  and  interest  thereon,  to  sell  and  dispose  of  the  hereditaments  therein- 
I  after  mentioned,  and  that  Reade  had  contracted  with  Newell  for  the  purchase  of  the 
!  said  hereditaments  for  the  said  term  of  500  years  for  £2300,  it  was  witnessed  that  in 
'  consideration  of  the  sum  of  £2300  Newell  did,  by  virtue  of  the  powers,  iVc,  (jrani, 
I  liariinin,  sill  and  deiiii.<e,  unto  Reade,  certain  parts  of  the  property,  with  tlieir  rights, 
I  members  and  appurtenances,  to  hold  the  same  to  the  said  George  Reaile,  his  executors, 
Ac,  for  the  term  of  500  years  from  the  day  of  the  date  of  the  death  of  the  said 
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AVilliam  Brewer,  at  the  yearly  rent  of  a  peppercorn.     The  words  "  without  impeach- 
ment of  waste  "  were  not  used  in  this  deed. 

The  Plaintitls  having,  by  assignment,  become  possessed  of  the  term,  lately  con- 
tracted with  the  Defendant  for  the  sale  to  him  of  part  of  the  li'asehold  i)re  [200]-niises 
comprised  in  the  last-mentioned  indenture,  with  the  right,  timing  the  .said  term,  to 
cut  and  sell  the  timber  growing  thereon  for  .£1400  for  the  laml,  and  £.'{18,  Os.  tkl.  for 
the  timber. 

The  Defendant  oljjected  to  the  title,  on  the  ground  that  the  Plaintitt's  could  not 
confer  the  right  to  cut  and  sell  the  timber  on  the  property.  A  special  case  was 
therefore  framed  to  determine  the  (juestion. 

Mr.  R.  Palmer  and  Mr.  Shaptcr,  for  the  vendors.  The  title  to  the  limber  is  free 
from  objection.  The  general  rule  is  so  to  construe  instruments  as  to  make  them 
effectuate  the  intention  apparent  on  the  face  of  them.  Thu.s,  though  generally  the 
conveyance  of  a  manor  carries  an  advowson  appendant  to  it,  yet  such  will  not  be  the 
effect  if  a  contrary  intention  is  apparent  on  the  deed  itself;  Moselci/  v.  Mi/fleux  (10 
Mee.  &  Wels.  533).  Another  rule  is  to  restrict  the  estate  given  to  trustees,  so  as  to 
make  it  commensurate  with  the  purposes  which  are  to  be  effected  by  means  of  it ; 
Doe  d.  Cwlogan  v.  EiCarl  (7  Ad.  &  E.  636  ;  and  see  Doe  d.  Shclkij  v.  Edlin,  i  Ad.  &  E. 
582).  Here  the  intention  and  purpose  for  which  the  estate  was,  in  the  first  instance, 
limited  to  the  trustees  was  merely  to  preserve  contingent  remainders  during  the  life 
of  the  tenant  for  life  ;  and  it  would  be  inconsistent  with  the  intention,  and  fatal  to 
the  other  objects,  to  make  the  estate  of  the  trustees  extend  beyond  that  period,  and 
so  as  to  uselessly  interfere  with  the  subsequent  limitations.  If  it  be  hekl  that  they 
took  the  fee,  the  subsequent  term  limited  to  the  same  persons  for  the  express  purpose 
of  raising  portions  for  younger  children  would  be  defeated.  If  the  two  paits  of  the 
deed  be  inconsistent,  that  construction  is  to  be  adopted  which  [201]  will  accomplish, 
and  not  that  which  will  defeat,  the  objects  and  intention  of  the  parlies  to  it. 

The  case  of  Curtis  v.  I'rkc  (12  Ves.  11)  is  decisive  of  the  present  question.  There, 
by  deed,  an  estate  was  limited  to  A.,  dnninle  viduitatc,  and  if  she  should  marry,  then 
to  trustees  and  fheir  heirs,  to  pay  her  an  annuity  and  maintain  the  children,  and  after 
her  death  to  the  same  trustees  for  100  years  to  raise  portions,  with  subsequent 
remainders  over.  The  Master  of  the  Rolls  hold,  that  the  trustees  did  not  take  the 
fee;  he  says,  "In  this  case  there  is  first,  what  existed  in  I)oe  v.  Ilirks  (7  Term  Rep. 
433),  a  purpose  to  be  answered  for  which  an  estate  in  the  trustees  during  the  wife's 
life  would  be  sufficient;"  "next,  a  limitation  for  a  term  of  years,  which  could  not 
arise,  consistently  with  the  estate  in  fee  to  the  same  trustees.  Therefore,  not  only  is 
this  ca.se  similar  to  that  of  Doe  v.  Ilirls  in  the  particular  upon  which  the  Court 
proceeded,  but  this  is  stronger,  as  the  intention  not  only  would  not  be  answered  but 
would  be  contradicted,  unless  the  Plaintiff's  construction  is  put  upon  the  general 
words  of  the  limitation  to  the  trustees." 

The  limitation,  in  this  case,  of  the  term  of  500  years  to  the  trustees  to  whom  the 
estate  had  previously  been  apparently  limited  in  fee,  distinguishes  it  from  Cobnore  v. 
Tyndall  (2  Younge  &  J.  622).  The  distinction  is  pointed  out  by  the  Chief  Baron 
himself.  He  says,  "  The  next  case  I  shall  mention  is  the  one  that  appears  to  me  to 
come  nearest  to  the  present,  because  it  arose  upon  a  deed,  the  case  of  Curtis  v.  Price, 
which  I  admit  to  be  a  strong  case.  But  what,  in  ray  opinion,  distinguishes  it  from 
the  present  is  the  term  for  years  [202]  immediately  after  the  limitation  in  fee  to  the 
trustees,  created  and  given  to  the  same  persons.  A  limitation  of  a  very  distinct 
character  for  important  purposes,  and  which  could  not  arise  at  all  if  the  trustees  had 
the  fee  in  them.  They  were  two  inconsistent  and  incompatible  limitations.  One  or 
the  other  must  fail.  In  the  present  case  I  can  find  nothing  of  that  character.  There' 
are  no  inconsistent  limitation.s.  ' 

The  deed  of  1803  operated  as  an  assignment  and  not  as  a  demise,  and  if  the 
trustees  took  the  fee,  then,  at  all  event.s,  Reade  obtained  a  valid  legal  term  for  500 
years,  issuing  out  of  the  fee  vested  in  the  trustees,  and  that  estate  being  unimpeach- 
able of  waste,  the  lessee's  interest  was  equally  unimpeachable ;  1  Cruise  Dig.  (4th 
edit.  128) ;  Bra;/  v.  Tracy  (W.  Jones,  51  ;  Cro.  Jac.  688). 

Mr.  Roupeli  and  Mr.  De  Gex,  cmtrlX.  No  title  is  shewn  to  the  timber.  The 
estate  limited  to  Newell  and  Best  to  preserve  contingent  remainders  is  not  in   the 
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usual  form  to  hold  merely  to  them  during  the  life  of  the  tenant  for  life,  but  it  is  given 
to  them  and  their  hi'irK,  which  carries  the  fee,  although  they  are  mere  trustees  for  a 
particular  purpose  ;  Co.  Litt.  (p.  290  (b.),  {19th  edit.),  note  viii.).  The  legal  fee  being, 
therefore,  in  the  first  instance,  exhausted,  it  was  not  possible,  afterwards,  to  limit  a 
legal  term  of  500  years  to  the  same  trustees  in  the  same  property.  The  term,  there- 
fore, nevei'  arose  as  a  legal  term.  The  term  granted  to  Keade  was  derived  out  of  the 
III',  and  the  deed  creating  it  does  not  purport  to  make  the  lessee  dispunishable  for 
w.iste.  The  form  of  the  instrument  being  a  "demise,"  and  not  an  assignment,  shews 
that  the  parties  were  aware  of  the  real  state  of  the  legal  [203]  title,  and  knew  that 
there  was  no  term  of  500  years  to  be  assigned.  As  the  lessee  took  under  the  deed  of 
1S(I,3,  which  does  not  purport  to  be  an  assignment  of  the  term  of  500  years  but  a 
.simple  dennse  by  a  tenant  in  fee  saying  nothing  as  to  waste,  he  became  liable  for 
wuste,  as  in  all  ordinary  cases  of  tenancy. 

The  estate  limited  to  Newell  and  Best,  and  their  heirs,  cannot  be  cut  down  to  an 
estate  jJiir  autre  vie  by  implication.  Curtis  v.  Price  is  the  oidy  case,  upon  a  deed, 
wliich  supports  the  doctrine,  and  no  conveyancer  would  accept  a  title  depending  on 
that  decision.  There  was  another  distinct  and  sufficient  ground  to  support  it;  and 
Sii-  \\.  Grant  adverts  to  that  circumstance,  saying,  "As  this,  however,  would  have 
lii'cn  a  very  fit  (juestion  to  be  submitted  to  a  Cotirt  of  law,  viz.,  what  interest  the 
trustees  took  during  the  life  of  the  wife,  I  should  feel  considerable  reluctance  in 
il'ciding  it  by  my  opinion,  if  the  judgment  which  I  have  formed  upon  the  other 
blanch  of  the  case  did  not  render  it  of  very  little  consequence  whether  that  opinion 
is  well  founded  or  not."  (12  Ves.  101.)  Lord  Eldon,  in  a  subsequent  case,  Jl'i/khani. 
\  ll'iMam  (18  Ves.  422),  referring  to  this  point  of  a  limitation  to  "  trustees  and  their 
hfii's,"  being  construed  an  estate  pur  autre  tie,  represents  it  as  a  question  still  unsettled, 
whether  on  account  of  a  particular  power,  "a  limitation  in  a  deed  is  to  be  construed 
to  import  less  than  it  expresses."  In  the  more  recent  case  of  Colmore  v.  Tj/ndall  (2 
Younge  &  J.  622),  Chief  Baron  Alexander  refers  to  Curtis  v.  Price  as  a  "strong  case," 
and  he  refused  to  insert  the  words,  "during  the  life  of  C.  C,"  in  order  to  diminish 
the  estate  in  fee  given  to  the  trustees.  There  was  a  limitation,  by  deed,  to  Caroline 
Colmore  for  life,  and  from  the  determination  thereof,  by  forfeiture  [204]  or  other- 
wise, to  the  use  of  George  Hodgson  and  lii,^  heirs,  upon  trust  to  support  contingent 
remainders.  It  was  aigued  that  Hodgson  took  only  an  estate  during  the  life  of 
Caroline  Colmore,  but  the  Court  decided  the  reverse.  Even  admitting,  however, 
that  in  such  a  case  an  express  limitation  in  a  deed  could  be  controlled  by  mere 
reference  to  the  exigencies  of  the  trust,  still  the  present  case  difl'ers  essentially  from 
Oitr/w  v.  P'rice  in  this  respect,  that  in  Curtis  v.  Price  there  was  no  purpose  for  which 
the  estate  of  the  trustees  was  required  after  the  death  of  the  tenant  for  life  ;  and  Sir 
W.  Grant  expressly  relies  upon  this,  for  he  .says  that  the  purpose  to  be  answered  was 
one  for  which  an  estate  in  the  trustees,  duiing  the;  wife's  life,  would  lie  sufficient.  In 
the  present  case,  a  limitation  during  the  life  of  \\'illiam  Brewer  would  not  be  sutticient 
for  the  purpose,  viz.,  that  of  preserving  the  contingent  remainders ;  for  there  would 
have  been  no  estate  to  support  them  if  Mrs.  Brewer's  life-estate  had  taken  effect  and 
had  determined  before  her  death.  More  extensive  and  altogether  unprecedented 
changes  must  be  made  in  the  frame  of  the  settlement  than  that  suggested  to  make 
the  term  a  legal  one.  In  (^'urtis  v.  Price  the  words,  as  they  stood,  would  have  defeated 
the  obvious  intention.  The  limitation  for  500  years  was  good  as  an  e(iuitable  term, 
and  was  useful  for  the  purpose  of  defining  the  extent  to  which  the  trustees  might 
create  a  legal  estate  for  the  purposes  of  the  trust.  But  it  was  not  necessary  for  the 
trustees  to  limit  an  estate  to  that  full  extent,  if  they  could  raise  the  re<|uired  amount 
by  creating  a  less  interest.  Suppose  they  had  limited  a  term  for  400  years,  coulil 
the  mortgagee  have  insisted  that  he  was  entitled  to  a  term  of  500  years?  So  here, 
as  the  trustees  granted  an  estate  impeachable  for  waste,  the  mortgagee  could  not 
insist  1)11  having  one  of  a  different  description. 

[205]  The  above  considerations  reniler  it  unneces.sary  to  discuss  the  question 
wlicilu'r  a  demise  for  a  term  co-extensive  with  the  les.sor's  own  interest,  reserving  a 
rent,  is  for  all  intents  and  pur[)oses  an  assignment.  Doubts  exist  as  to  this, 
as  appears  in  Mr.  Sergeant  Manning's  note  to  Kim/  v.  H'ilsoH  (5  Man.  it  K}-. 
162),  and  from  Poulfney  v.  Holmes  (1  Stra.  405),  Pollock  v.  Slacy  (9  Q.  B.  1033),  and 
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other  cases.  If  there  be  a  case  to  which  the  doctrine  would  not  aj)piy,  it  would 
surely  be,  where  the  eflect  of  its  application  would  be,  to  convert  a  demise,  saying 
nothing  as  to  waste,  into  an  assignment  of  an  estate  unimpeachable  of  waste. 

The  following  authorities  were  also  referred  to : — Tlioni  v.  iruolkoiithi'  (3  B.  &  Ad. 
586) ;  Co.  Litt.  (p.  I'S  a.,  :.'20  a.) ;  Hill  on  Trustees  (p.  321 ) ;  HoUiihiy  v.  Oirrton  (15 
Beav.  480) ;  3  Pre-ston  on  Conveyancing  (pp.  44,  45) ;  Ikirn/  v.  Jahvith  (Hob.  234); 
I  Com.  Dig.  (tit.  "Waste"  (E.),  3);  Jlmrlc^t's  m.«e  (11  Kep.  83  b.);  nmclfs  v.  Benie 
(1  Kolle  Kep.  177,  183):  4  Bacon's  Abr.  (tit.  "Lease,"  I,  B.);  Jiiiilip  of  Ipswirh  v 
Martin  (Cro.  Jac.  411,  and  Com.  Dig.  Det.  E.) ;  liitlrr  v.  Gosllhu/  (1  Bing.  N.  C.  19); 
Burtcm  v.  Bairlai/  (7  Bing.  745);  2  Inst.  (p.  146);  Ilirh  v.  Dowitiiu/  (1  Ld.  Kaym. 
99);  Palmer  v.  'Eihcards\\  Doug.  187,  n.);  I'armenkr  v.  Il'ibhcr  (8  Taunt.  593); 
Preece  v.  Come  (5  Bing.  24) ;  Spenrer'.i  ca.sr  (5  Co.  Kep.  16  ;  1  Smith's  Lead.  Cas.  22) ; 
CoUee  V.  Eirharclsan  (7  E.xch.  Kep.  143);  Tlirochnertan  v.  I'rari/  (Plowd.  159). 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  the 
case  must  be  answered  in  [206]  tlie  atlirmative,  and  that  the  vendors  can  make  a 
good  title  to  the  timber  on  the  property  included  in  this  term. 

The  objection  is  this : — The  term  itself  is  without  impeachment  of  waste,  but  the 
conveyance  to  Keade  does  not,  in  the  operative  part  of  it,  give  him  a  power  to  commit 
waste.  It  is  then  contended  that  he  cannot  be  considered  as  an  assignee  of  the  term 
of  500  years  mentioned  in  the  indenture  of  1790,  because  no  such  term,  in  fact,  ever 
existed,  for  the  estate  given  to  trustees  to  preserve  contingent  remainders  being 
limited  to  them  and  their  heirs,  and  not  during  the  life  of  the  tenant  for  life,  it  is 
impossible,  consistently  with  that  estate,  foi'  the  same  trustees  also  to  have  a  legal 
term  of  500  years. 

I  adopt  the  observations  of  Chief  Baron  Alexander  in  C'olmore  v.  Ti/mlaU,  that  this 
Court  deals  with  a  deed  according  to  the  clear  intention  of  the  parties  appearing  in 
the  four  corners  of  the  deed  itself.  If  the  Court  sees  an  intention  clearly  and 
distinctly  established  by  it,  it  has  no  difficulty  in  carrying  that  into  eft'ect ;  subject, 
of  course,  to  any  rules  of  law  that  may  be  applicable  to  it,  but  only  qualified  to  that 
extent.  Adopting  this  rule  in  Culinwe  v.  Ti/nilall,  Lord  Chief  Baron  Alexander  was 
unable  to  cut  down  the  estate  given  to  the  trustees  in  fee  to  preserve  contingent 
remainders  to  an  estate  pur  autre  vie,  because,  from  the  context  of  the  deed,  he  did 
not  arrive  at  the  conclusion  that  such  was  the  intention  of  the  parties  to  it.  He 
expressly  refers  to  various  parts  of  the  deed,  and  to  a  circumstance  which  existed  in 
that  deed  and  also  exists  in  this,  viz.,  that  the  estate  is  again  given  to  the  same 
trustees  in  fee  in  other  parts  of  the  deed  ;  but  he  thought  that  that  was  not  sufficient 
to  control  the  express  [207]  words,  though  that  would  be  consistent  with  the  probable 
intention.  It  is  also  to  be  observed  that  that  was  a  case  of  specific  performance,  in 
which,  as  he  very  justlj'  observed,  he  could  not  compel  the  purchaser  to  take  the 
title  if  any  serious  doubt  existed  as  to  the  purchaser  obtaining  the  legal  estate. 

In  adopting  these  observations  and  applying  them  to  the  present  case,  I  cannot  have 
the  slightest  doubt  that  there  was  a  clear  and  express  intention,  on  the  part  of  all 
parties  to  this  deed,  that  a  term  of  500  years  should  be  vested  in  the  trustees,  for 
the  purpose  of  raising  portions  for  younger  children.  But  if  I  were  to  hold  that  the 
words  limiting  a  fee  to  the  trustees  can  in  no  respect  be  controlled,  but  must  them- 
selves govern  all  the  rest  of  the  deed,  I  must  then  strike  out  of  it  this  teim  which  is 
expressly  given  to  them.  On  the  other  hand,  if  I  retain  this  term  in  the  tiustecs,  I 
must,  then,  necessarily  control  the  limitation  to  them  and  their  heirs,  and  restrict  it 
to  an  estate  pur  autre  He,  determinable  upon  the  death  of  William  Brewer. 

I  am  of  opinion  that  the  manifest  intention  of  the  parties  would  be  better 
effectuated  by  thus  restricting  the  estate  of  the  trustees  to  an  estate  pur  autre  me 
than  by  striking  out  this  express  limitation  to  them  of  the  term  of  500  years. 

It  also  appears  to  me  that  very  considerable  difficulties  would  arise  in  working 
out  the  trusts  if  I  were  to  come  to  a  contrary  conclusion.  I  put  this  question  to  Mr. 
De  Gex,  whether  the  power  of  raising  the  money  for  portions  was  not  incidental  to 
the  term  of  500  years.  He  argued  that  it  was  not,  but  was  a  general  power  to  raise 
portions,  and  that  even  if  the  term  had  not  been  well  created,  the  parties  would  still 
have  power  [208]  to  raise  the  portions  out  of  their  estate  in  fee.  If  that  were  .so, 
they  would  have  the  power  to  do  so  by  a  sale  or  mortgage,  or  by  creating  a  term  to 
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any  extent  they  thought  proper.  Can  it  be  reasonably  contended  that,  according  to 
the  intention  of  the  partie.s  to  this  deed,  the  trustees  could  have  raised  the  money 
by  a  term  of  1000  or  10,000  years,  or  by  an  absolute  sale  of  the  property  •  If  the 
trustees  be  not  restricted  to  raising  the  portion  by  means  of  a  term  of  500  years,  it 
appears  to  me  that  the  power  of  raising  the  portions  would  either  be  destroyed 
altogether,  or  that  they  would  have  an  unlimited  power  of  doing  that,  which  was,  by 
the  deed,  restricted  to  a  term  of  500  years ;  for  if  the  charge  does  not  take  etlect  as 
an  assignment  of  the  term  of  500  years,  it  must  take  effect  solely  under  the  power 
of  raising  portions  incidental  to  the  estate  in  fee-simple  given  to  the  trustees,  in  which 
case  the  trustees  would  have  a  power  of  creating  any  term  whatever  for  raising 
portions.  This  view  of  the  case  is,  in  my  opinion,  confirmed  by  the  repetition  of  the 
estate  to  the  trustees  and  their  heirs  "during  the  life  of  and  in  trust  for  John  Brewer." 
In  fact,  Mr.  De  Gex  was  obliged  to  admit  that  probably,  through  a  slip  of  the  drafts- 
man who  drew  the  deed,  the  words  "  during  the  life  of  William  Brewer  "  had  been 
omitted,  though,  in  the  case  of  the  life  of  John  Brewer,  they  had  been  inserted. 

Seeing  such  to  be  the  intention  of  the  parties,  the  only  question  I  have  to  consider 
i>,  whether  these  words  "  to  them  and  their  heirs,"  are  so  strong,  as  necessarily  to 
ovorride  what  appears  to  me  to  be  the  clear  intention  of  the  parties.  Cur/is  v.  Price 
is  a  distinct  authority  that  they  do  not ;  and  that  where  the  clear  intention  of  the 
parties  is  shewn  in  the  deed  itself,  this  Court,  to  carry  that  intention  into  effect,  will 
rather  control  those  words  and  cut  them  down  to  an  estate  pur  autre  [209]  vie,  than 
strike  out  the  distinct  limitations  in  other  parts  of  the  deed.  Curtis  v.  Price  appears 
to  me  not  to  have  been  touched  by  any  subsequent  case  that  has  been  cited,  nor  am  I 
at  all  aware  that  its  authority  has  ever  been  called  in  question.  Certainly  in  the  case 
of '  'nleman  v.  Tyinlall,  Chief  Baron  Alexander  calls  it  "a  strong  case,"  but  he  expresses 
nil  dissatisfaction  with  it,  and  states  special  reasons,  why  the  Master  of  the  Rolls 
unived  at  the  conclusion  he  did  in  that  case,  and  which  reasons  he  seems  to  think 
satisfactory;  I  am,  therefore,  of  opinion,  upon  the  construction  of  the  original  deed, 
that  this  term  must  be  considered  to  have  existed. 

The  next  question  is,  whether  this  term  was  assigned  ?  An  argument  used  by 
Mr  Palmer,  and  which  appeared  to  me  to  have  great  force,  was,  that  even  upon  the 
a-Mimption  that  this  term  did  not  exist  in  the  trustee,  still  there  is  an  express 
1  ci  ital  in  the  deed  executed  by  the  surviving  trustee  of  a  contract  to  sell  it,  which 
Would  therefore  estop  him  and  his  representatives  from  alleging  the  contrary.  There 
;is  an  express  contract  to  sell  that  very  term  which  was  specified  in  the  deed  of  the 
7th  of  December  1790,  and  which  was  a  term  without  impeachment  of  waste.  Though 
the  operative  words  do  not  include  the  words  ^^  without  impeachment  of  waste,"  it  might 
be  a  grave  and  serious  question,  whether  the  trustees,  having  the  power  to  create 
isuch  a  term,  which  is,  in  fact,  admitted  or  assumed  by  the  Defendant,  would  not 
I  have  a  power  to  create  a  term  without  impeachment  of  waste.  However,  assuming 
the  term  to  have  existed,  I  am  of  opinion  that  it  has  been  assigned.  Here  is  a  deed 
;  which  conveys  the  whole  of  the  term  without  any  reservation,  except  the  peppercorn 
rent,  which  appears  to  me  to  be  immaterial ;  and  it  certainly  does  not  require  autho- 
I  rities,  at  the  present  day,  to  shew  [210]  that  even  when  a  deed  purports  to  be  au 
'  under-lease,  but  conveys  the  whole  of  the  term,  it  operates  as  an  assignment  of  the 
;  term,  and  it  is  a  familiar  and  fatal  objection  constantly  taken  by  conveyancers  in 
'  cases  of  under-leases. 

I  am  of  opinion,  that  if  the  term  existed,  it  was  fully  and  entirely  assigned  to 
lieade,  and  gave  him  exactly  the  same  right  as  was  attached  to  the  original  term  of 
I  500  years,  created  by  the  deed  of  1790;  one  of  which  is,  that  he  shall  not  be 
•  impeachable  for  waste.  Consequently,  the  power  of  cutting  timber  is  incidental  to 
I  the  estate  of  Keade,  who  bought  that  term  from  Mr.  Xewell,  the  survivor  of  the 
,  original  trustees,  under  the  deed  of  1790,  and  I  must  answer  this  case  accordingly. 


R.  v.—W 
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[210].     A.M.SON  V.  Harris.     Nov.  17,  1854. 

Bequest  of  residue  to  "  divide  "  the  same  between  the  brothers  of  A.,  and  the  nepliews 
of  B.,  and  my  housekeeper  C.  Held,  that  this  did  not  entitle  C.  to  one-third,  but 
that  all  the  objects  took  equally. 

Bequest  to  a  class  equally,  with  a  substituted  gift,  as  to  the  shares  of  any  who  pre- 
deceased the  testator,  to  his  "children  or  remoter  issue,"  per  .^Itrjies  of  "their 
parents'  or  grandparents' "  shares.  Held,  that  the  grandchildren  could  not  claim 
a  share,  by  substitution,  in  competition  with  children,  but  that  the  children  alone 
were  entitled  to  the  exclusion  of  grandchildren. 

John  Hollgate,  by  his  will  dated  in  May  1847,  gave  his  residuary,  real  and  personal 
estate  to  the  defendant  John  Harris,  in  trust  to  sell  and  convert,  and  to  stand 
possessed  of  the  proceeds,  itc,  on  trusts,  expressed  as  follows  : — "  To  divide  the  same 
amongst  the  Virothers  and  sisters  of  my  late  wife  Sarah  Harding,  and  the  nephews  and 
nieces  by  blood  of  my  late  mother  Catherine  Bower,  deceased,  and  my  housekeeper 
Harriet  Amson.  Provided  always,  and  I  direct  and  declare,  that  it  is  my  intention 
that  the  [211]  (hUdren  or  remoter  u<sue,  respectively,  of  such  of  the  brothers  and  sisters 
of  my  late  wife,  and  of  such  of  the  said  nephews  and  nieces  of  my  late  mother,  as  have 
already  died,  and  as  shall  hereafter  die  in  my  lifetime  leaving  issue,  shall  stand  in 
their  respective  parents'  or  grandparents'  place,  and  take  amongst  them,  respectively, 
/)( r  stirpes,  the  shai'e  or  shares  which  such  parents  or  grandparents  would  have  taken 
if  living,  and  included  in  the  division  of  the  said  moneys  as  aforesaid,"  such  of  the 
legatees  as  were  married  women  to  take  their  shares  to  their  separate  use. 

The  testator  died  in  March  1850,  possessed  of  considerable  real  and  personal 
estate. 

The  testator's  wife  had  twelve  brothers  and  sisters,  ten  of  whom  predeceased  the 
testator,  five  without  issue,  and  the  other  five  leaving  children  or  grandchildren,  who 
survived  the  testator. 

The  nephews  and  nieces  by  blood  of  Catherine  Bower  were  forty  in  number,  of 
whom  twenty-eight  predeceased  the  testator,  nine  without  issue,  and  nineteen  leaving 
children  or  grandchildren  who  survived  the  testator. 

Supposing,  therefore,  the  division  to  be  jxr  capita,  as  between  the  original  legatees, 
the  fund  would  be  divisible  into  thirty-nine  shares ;  but  a  question  was  raised  as  to 
whether  it  was  divisible  into  three  parts,  the  "  brothers  and  sisters  "  being  entitled  to 
one,  the  "  nephews  and  nieces  "  to  another,  and  Harriet  Amson  to  the  third.  Another 
question  was  also  raised,  as  to  the  rights  as  between  themselves,  of  the  children  and 
grandchildren  of  the  original  legatees. 

[212]  Mrs.  Amson  died,  and  the  Plaintiff,  her  legal  personal  representative,  filed 
this  bill  for  the  administration  of  the  estate  and  the  distribution  of  the  residue,  of 
which  he  claimed  one-third.  The  case  now  came  before  the  Court  by  adjoununent 
from  chambers,  on  the  question  of  the  division  by  classes  or  j)er  capita,  and  to  deter- 
mine the  conflicting  rights  of  children  and  grandchildren. 

Mr.  Lloyd  and  Mr.  Giffard,  for  the  Plaintiff.  The  Court  will  feel  every  disposi- 
tion to  construe  the  will,  so  as  to  give  some  substantial  Ijenefit  to  Mrs.  Amson.  It 
is  clear,  on  the  face  of  the  will,  that  the  testator  did  not  know,  whether  the  first  two 
classes  existed  or  not,  and  it  is  neither  unlikely  nor  improbable,  that  he  intended 
Mrs.  Amson  to  stand  as  a  third  class  ;  for  if  he  intended  the  legatees  to  take  pc;-  capita, 
it  would  make  hers  a  very  uncertain  share,  and  it  would  be  unreasonable  to  make 
it  depend  upon  the  number  of  the  other  classes.  The  division  of  the  fund  must 
therefore  be  in  thirds,  the  brothers  and  sisters  of  the  testator's  wife  taking  one  share, 
her  mother's  nephews  and  nieces  taking  another  share,  and  the  housekeeper  the  third 
share  :  Brett  v.  Horton  (4  Beav.  239).  The  word  "  and  "  inserted  between  "  brothers 
and  sisters"  and  "nephews  and  nieces,"  shews  that  the  division  should  be  into  thirds. 

Mr.  Hobhouse  (in  the  absence  of  Mr.  K.  Palmer),  for  the  Defendant  Harris  and 
for  the  twelve  surviving  nephews  and  nieces  of  Catherine  Bower,  and  the  surviving 
children  of  her  deceased  nephews  and  nieces,  was  not  heard  on  this  point. 
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T}iE  Master  of  the  Rolls.  I  have  no  doubt  that  the  fund  is  distributable  per 
(iijiita,  and  not  in  thirds. 

[213]  Mr.  Hobhouse,  on  the  second  point,  contended  that,  as  the  surviving 
children  or  remoter  issue  of  the  original  legatees  who  predeceased  the  testator,  took 
their  parents'  or  ancestors'  share,  by  substitution,  if  one  of  the  original  legatees  died 
,  in  the  testator's  lifetime,  leaving  children  and  grandchildren  who  survived  him,  the 
former  alone  took  to  the  exclusion  of  the  latter,  but  if  gi'andchildren  alone  survived, 
they  would  take. 

Mr.  Thring,  for  grandchildren  of  deceased  original  legatees,  whose  parents  were 
(lead  at  the  testator's  decease,  contended  that  the  testator  had  made  the  original 
legatees  a  stock,  and  in  case  of  their  predeceasing  the  testator,  had  made  their  children 
,  a  new  stock,  for  whom,  if  they  predeceased  the  testator,  their  children  or  the  grand- 
children of  the  original  legatees  were  substituted.  The  word  "  parents  ''  included 
not  oidy  the  original  legatees,  but  also  the  children  of  the  original  legatees. 

Mr.  Welford,  for  claimants  in  the  same  interest,  and  for  a  great-grandchild,  cited 
llii.<st>i/  V.  J)illmi  (Anibl.  603  ;  S.  C.  noni.  Jlussr//  v.  Bi'rkelcij,  i  Eden,  194),  to  shew  that 
iTnut-grandchildren  may  take  under  a  devise  to  grandchildren. 

Mr.  Uevir,  for  claimants  in  the  same  interest,  submitted  that  the  word  "  or"  must 
lie  read  "and,"  and  that  the  children  and  grandchildren  would  therefore  be  equally 
.  iitiiled  ;  Hoiriilf/e  v.  Ferguson  (Jac.  583) ;  Richardson  v.  Spraag  (1  P.  Wins.  434). 

Ml'.  Lloyd,  in  reply. 

[214]  The  M.\.stek  of  the  Rolls  [Sir  John  Romilly].  I  think  the  meaning  of 
the  will  is  perfectly  clear,  and  that  to  turn  "or"  into  "and"  would  create  great 
oliseurity.  The  intention  of  the  testator  was  to  give  the  fund  to  the  brothers  and 
>l■^lers  of  his  wife,  and  the  nephews  and  nieces  in  blood  of  his  mother,  if  they  should 
lie  living  at  his  decease  ;  if  not,  then  he  intended  the  fund  to  go  to  their  children,  if 
iIm  le  should  be  any,  and  if  there  should  be  no  children,  then  to  the  grandchildren  or 
i. muter  issue,  who  were  to  take  and  stand  in  the  place  of  their  parents  or  grand- 
parents, as  the  case  might  be.  The  original  gift  is  a  gift  pef  capita,  and  the  fund  is 
'li\isible  into  thirty-nine  shares,  and,  as  to  the  substituted  gift,  no  grandchildren  are 
•- i  take  unless  the  whole  class  of  their  grandparent's  children  was  extinct  at  the 
'.'■-lator's  death. 

It  was  asked  that  the  decree  might,  for  convenience,  contain  a  schedule  specifying 
ill  ■  legatees  by  name. 

T}iE  Master  of  the  Rolls.  That  is  not  the  ordinary  form,  but  the  circumstances 
I 'I  I  he  case  are  peculiar,  and  will  justify  it. 

[215]    Meeds  v.  Wood.    Xov.  13,  15,  1854. 
[See  In  re  Martin,  1885,  54  L.  J.  Ch.  1073.] 

A   testatrix  devised  a  farm  in  trust  for  E.  K.  for  life,  and  "declared  that  if  K.  K. 

-hould  marry, '  then  she  gave  the  farm  to  J.  W.  for  life,  &c.  ;  E.  K.  did  not  marry. 

Held,  that  the  gift  to  J.  W.,  iV;c.,  was  vested  independent  of  E.  K.'s  marrying  again. 
A  testatrix  proceeded  thus  : — •"  And  in  respect  of  my  real  and  personal  estate  "  I 

direct  the  tenant  to  be  continued,  "  and  as  to  the  rest,  residue  and  remainder 
j      of  my  estate,  including  monies  and  securities  for  money, "  I  direct  that  it  shall  be 

divided,  \c.     Held,  that  the  real  estate  passed. 

!  The  testatrix,  Elizabeth  Barbara  Shaw,  made  her  will,  <lated  15th  of  March  1853, 
I  and  thereby,  after  directing  payment  of  her  debts,  devised  as  follows  : — "  I  give  to 
i  my  executor,  James  Meeds,  my  freehold  and  tithe-free  farm  called  Baldwin's,  situate," 
!  itc.,  "  in  trust  for  the  benetit  of  the  said  Ellon  Knowles,  for  her  natural  life,  and  I 
j  direct  my  executor  to  pay  her  the  rents  and  proceeds  of  the  said  farm  every  six 
'  months,  provided  always,  and  /  do  hereliii  declare,  that  if  the  said  Ellen  Knoides  shall 
I  inurri/  or  colialit  with  aiu/  man,  then  I  give,  devise  and  bequeath  the  saiil  farm  to  mv 
I  nephew  John  Wood  and  Elizabeth  his  wife,  or  the  survivor  of  them.  And  I  direct 
my  executor  to  pay  the  rents  and  proceeds  of  the  same  to  them,  so  long  as  they,  or 
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either  of  them,  shall  live,  every  six  months  ;  and,  after  their  decease,  I  direct  my 
executors  to  sell  the  said  farm,  and  equally  divide  the  proceeds  thereof  between  their 
surviving  children,  share  and  share  alike." 

She  proceeded  : — "Ami  in  resptcl  to  my  real  and  personal  estate,  which  I  may  be,  in 
any  way,  entitled  to  at  the  time  of  my  decease,  and  over  which  my  late  husband  has 
tnven  me  a  disposing  power,  the  real  estate  consisting  of,"  iVc,  "it  is  my  wish  that 
James  Meeds,  my  present  tenant,  mav  continue  tenant  of  the  same  (if  it  be  his  wish 
so  to  do),"  by  paying  a  reasonable  rent,  and  keeping  the  same  in  repair,  X-c.  "And 
as  to  the  rest,  residue  and  remainder  of  my  estate,  inrhidin;/ iiumei/ aji'l  securities  for 
wonei/,  which  I  may  die  possessed  of,  I  direct,  after  the  payment  of  the  legacy,"  Ac, 
[216]  "that  the  surplus  shall  be  equally  divided  between  my  nieces  Frances  Wood 
and  Elizabeth  Wood.  And  I  direct  my  executors  to  invest  the  share  of  Frances 
Wood,  and  pay  her  the  interest  during  her  life,  and,  after  her  decease,  to  divide  the 
same  between  her  children  (if  any),  and  if  no  children,  then  to  the  children  of  my 
nephew  John  Wood  and  Ellizabeth  his  wife,  equally  between  them." 

The  testatrix  died  in  1853. 

Ellen  Knowles  died  15th  of  February  1854,  without  having  been  married,  and 
without  having  cohabited  with  any  man. 

John  Wood  and  Elizabeth  his  wife  had  six  children,  all  of  whom  were  infants,  and 
were  born  before  the  death  of  the  testatrix  ;  and  Frances  Wood,  the  wife  of  James 
Wood,  had  two  children,  one  of  whom  was  an  infant,  and  both  were  born  before  the 
death  of  the  testatrix. 

On  the  death  of  the  testatrix,  a  question  arose  upon  the  construction  of  her  will, 
as  to  the  disposition  of  Baldwin's,  whether  or  not,  in  the  events  that  had  happened, 
it  was  undisposed  of.  M.  L.  Daynes,  the  brother  and  heir  at  law  of  the  testatrix, 
insisted  that  it  was.  John  Wood  and  I'^lizabeth  his  wife,  on  the  other  hand,  con- 
tended that  it  passed  under  the  will,  and  they  claimed  an  interest,  for  their  joint  lives 
and  the  life  of  the  survivor,  in  the  rents  and  profits,  while  their  children  insisted  that 
they  were  entitled  to  a  present  absolute  interest,  or  at  all  events  to  an  interest  in 
remainder,  contingent  or  otherwise  expectant,  on  the  decease  of  their  parents.  James 
Wood  and  Frances  his  wife,  claimed  in  her  right  to  be  entitled,  under  the  residuary 
clause,  to  a  moiety  of  the  rents  and  profits,  and  their  children  claimed  the  remainder 
in  that  moiety  after  the  death  of  their  mother ;  [217]  and  John,  and  his  wife  and 
children,  in  like  manner  claimed  the  other  moiety,  in  case  the  Court  should  be  against 
their  first  contention.  There  were  also  other  claims,  and  the  object  of  the  suit  was 
to  obtain  the  declaration  of  the  Court  as  to  the  rights  of  the  parties. 

Mr.  Pole,  for  the  Plaintiff,  the  executor  and  trustee. 

Mr.  Simpson,  for  the  Defendants,  John  Wood  and  wife.  The  gift  to  John  Wood, 
his  wife  and  children,  is  not  contingent  because  it  follows  the  words,  divesting  the 
gift  to  Ellen  Knowles,  in  certain  events.  It  comes  after  the  gift  to  Ellen  Knowles, 
no  doubt ;  but,  nevertheless,  it  is  an  independent  gift  to  Wood  and  wife,  for  life, 
W'ith  remainder  to  their  children,  for  the  testatrix  uses  language  importing  an  inde- 
pendent gift — "then  I  give,"  &c.,  and  "I  direct  my  executor  to  pa}',"  i\£c.  But  if 
not,  then  John  Wood,  and  his  wife,  under  the  residuary  gift  (which  includes  both 
real  and  personal  estate),  claim  a  moiety  during  the  life  of  Mrs.  Wood.  He  cited 
Saumarez  v.  Samnarez  (4  Myl.  iV:  Cr.  331). 

•Mr.  R.  Palmer,  for  the  children  of  John  Wood.  The  testatrix  has,  at  all  events, 
directed  the  executor  to  sell  the  farm  called  Baldwin's  and  divide  the  proceeds  among 
the  children  ;  this  she  has  done,  absolutely,  and  without  any  intention  to  make  the 
gift  to  the  children  dependent  upon  any  contingent  event :  even  though  the  gift  to 
their  parents  should  be  so  considered.  In  the  late  case  of  Boosei/  v.  Gardner  (18 
Beav.  471),  this  Court  held  that  the  gift  to  the  children  depended  so  much  on  the 
gift  to  their  parents  that  it  fell  with  it,  but,  on  appeal,  the  Lords  Justices  were  of  a 
different  [218]  opinion,  and  considered  it  reasonable  to  effect  the  testator's  intention, 
to  hold  the  gifts  to  be  independent,  and  not  so  connected  as  to  fail  together.  So 
here,  in  order  to  effect  the  intention,  the  gifts  ought  to  be  regarded  as  independent 
gifts.  The  case,  in  fact,  falls  within  the  rule  in  that  class  of  cases  where  a  gift  is 
made  to  a  widow  for  life,  and  if  she  shall  marry,  then  over  ;  in  which  the  established 
construction  is  that  the  gift  over  is  not  dependent  on  the  contingency  of  the  widow's. 
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marrying  again,  but  that  it  takes  effect  upon  the  determination  of  her  estate,  whether 
by  marriage  or  death,  Luxfonl  v.  Cheekc  (3  Levinz,  125).  Here,  there  is  a  gift  to 
E.  Knowles  for  life,  and  then  a  declaration  that  if  she  marries,  it  is  to  go  over,  that 
is,  it  is  a  gift  to  Ellen  Knowles  until  she  marries,  and  after  the  determination  of  that 
interest,  there  is  a  gift  to  John  Wood  and  his  wife,  for  life,  with  remainder  to  their 
children  ;  or  at  all  events,  if  the  life-estate  be  contingent,  there  is  an  independent 
gift  to  the  children  absolutely,  under  the  direction  to  the  executor  to  sell  and  divide 
the  proceeds  between  them. 

Mr.  Erskine,  for  James  Wood,  his  wife  and  children.  On  the  death  of  Ellen 
Knowles,  Baldwin's  passed  under  the  residuar}^  gift,  for  the  devise  to  John  Wood, 
his  wife  and  children,  were  all  dependent  upon  a  contingent  event  which  did  not 

,  happen.  The  gift  to  John  Wood  and  wife  was  only  of  a  life  interest,  and  the  gift  to 
their  children  after  their  decease  is  contingent  upon  the  events  before  mentioned  ;  it 
is  not  an  independent  gift,   but  one  connected  devise,  for  the  whole  clause  must  be 

.  read  together.  If  a  testator  gives  a  particular  estate  to  A.  B.,  with  remainder  over 
upon  a  contingency,   which,  if  it  happen,  is  to  determine  A.  B.'s  [219]  estate  sooner 

•  than  it  would  naturally  determine,  and  the  contingency  does  not  happen,  but  the 
o-itate  is  determined  naturally,  then  the  gift  over  does  not  take  effect,  Sheffield  v.  Lord 
"ir.rif  (3  Atk.  2,s2)  ;  Amhi'fd  v.  L;/ttm  (cited  /J.  285,  and  5  Br.  P.  C.  254).  The 
'  -tate,  therefore,  in  this  case,  passed  not  to  John  Wood  and  family,  by  the  limitation 
i.A  cr,  but  under  the  residuary  clause,  which  includes  real  estate. 

Mr.  Koupell,  for  Daynes,  the  brother  and  heir  at  law  of  the  testatrix.     There  is, 

first,  an  express  limitation  for  life  to  Ellen  Knowles,  which  the  testatrix  declares  she 

,  shall  forfeit  if  she  marries  or  cohabits  with  any  man.     Upon  that  contingency  of 

forfeiture,  all   the  limitations  over,   after  Ellen   Knowles's  life-estate,  are  made  to 

ilepend,  and  as  the  contingency  did  not  happen,  none  of  them  took  effect.     As  to 

there  being  an  independent  gift  to  the  children  of  John  Wood,  it  is  to  be  observed 

t  luit  there  is  no  gift  whatever  interposed  between  the  life-estate  of  the  parents  and 

the  gift  to  the  children  ;  and  to  strike  out  the  contingency  as  inapplicable  to  the 

,  Later  would  be  to  alter  the  will.     There  are  two  cases,  indeed,  in  which   the  Court 

has  held,  from  the  nature  of  the  gift  itself,  that  the  subsequent  limitations  are  inde- 

I  pendent ;  first,  when  the  words  of  contingency  are  referable  only  to  the  particular 

I  estate,  and,  secondly,   when  the  subseijuent  limitations  do  not  follow  as  remainders 

I  but  as  separate  gifts.     The  rule  of  construction  in  such  cases  is,  "  that  if  the  ulterior 

•  limitations  be  immediately  consecutive  on  the  particular  estate  in  unbroken  continuity, 
I  and  no  intention  or  purpose  is  expressed  with  reference  to  that  estate,  in  contra- 
distinction to  the  others,  the  whole  will  be  considered  to  hinge  on  the  same  contin- 

;  gency  ;  and  that,  too,  although  the  contingency  relate  personally  to  the  object  of  the 
!  particular  estate,  and  [220]  therefore  appear  not  reasonably  ai)plied  to  the  ulterior 
'  limitations,'  1  Jarnian  on  Wills  (p.  752),  and  cases  there  referred  to.  Such  is  the 
character  of  the  contingency  in  the  present  case,  and  as  the  event  did  not  happen, 
'  the  limitations  over  did  not  take  effect  in  favour  of  either  parents  or  children. 

Secondly,  the  real  estate  did  not  pass  under  the  residuary  clause,  which  clearly 
applies  to  personal  estiite  alone  ;  for  the  word  "  estate,"  though,  ;"'/■  .■"',  capable  of 
carrying  realty,  is  restricted  in  its  meaning  by  its  association  with  the  words  "  money 
and  securities  for  money,"  and  is  here  applicable  only  to  personal  estate.  In  Jnikift^ 
^oft  v.  Mcrriilaii'l  (Cro.  Car.  447,  449;  Sir  W.  Jones,  380)  the  words  "  estates  and 
mortgages  "  were  held  to  mean  estates  and  mortgages  for  years,  because  coupled  with 
words  applying  to  personal  estate.  In  H'doHani  v.  Kfiiworthy  (9  Ves.  137)  "estate," 
in  a  residuary  clause  of  a  will,  was  restricted  to  "  personal  estate,"  by  the  effect  of 
the  context,  though  the  will  contained  a  specific  devise  of  real  estate.  So,  in  Time- 
well  V.  Po-l:iii.-<  (2  Atk.  102),  "estate,"  followed  by  words  explanatory  and  restrictive 
of  it,  was  cut  down.  1  Jarman  on  Wills  (p.  657),  and  the  cases  there  cited. 
Mr.  Sim])son,  in  reply. 

TiiK  M.vsTKii  OK  THK  K(>i,i..s  [Sir  John  Romilly].  This  is  an  extremely  obscure 
will,  and  1  am  not  satisHed  that  I  have  arrived  at  a  right  conclusion  ;  but,  as  I  have 
had  time  to  consider  it  since  it  was  on  before,  I  feel  satisfied  that  I  shall  not  vary  in 
my  opinion,  and  I  shall  state  now,  what  is  the  conclusion  at  which  I  have  arrived,  as 
to  the  construction  to  be  put  upon  the  [221]  several  dispositions  contained  in  the  will. 
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As  to  the  first  point,  with  respect  to  the  gift  to  John  ^N'ood  and  Elizabeth  his  wife, 
whether  it  is  contingent  upon  the  forfeiture  of  Ellen  Knowles's  previous  life-estate,  by 
marriage,  &c.,  or  a  vested  remainder,  to  take  effect  upon  the  determination  of  that 
estate,  the  cases  run  into  very  nice  distinctions,  and  possibly  it  may  not  be  easy  to 
reconcile  every  one  of  them.  Mr.  Erskine  referred  me  to  one  of  them,  Shefliehl  v. 
Lm;/  (>rrer>i  (.3  Atk.  285),  and  there  are  other  cases  to  the  same  effect,  but  then  there 
is  the  case  of  Luxford  v.  Chirke  (3  Levinz,  125),  which  would  lead  to  a  different  con- 
clusion. I  think  the  conclusion  to  be  drawn  from  the  cases  is  to  the  following  effect, 
and  the  distinction  between  the  two  classes  of  cases  may  be  thus  stated  : — If  an  estate 
is  given,  in  the  first  instiince,  absolutely  for  the  life  of  any  particular  person,  and  this 
is  clearly  the  extent  to  which  the  first  estate  is  given,  and  then  the  next  estate  is  limited 
so  as  to  arise  upon  some  contingency  to  arise  within  the  lifetime  of  the  first  taker, 
which  is  there  specified,  in  that  case  the  estate  in  remainder  is  a  contingent  one.  This 
was  the  case  of  Shel/ii'kl  v.  Lord  Ihirrii  (3  Atk.  285),  where  the  estate  was  given  to  the 
widow  for  her  life,  with  a  proviso  that  if  she  married  again  her  life-estate  should  cease, 
and  the  estate  should  go  to  the  next  taker.  But  if,  by  any  expression  in  the  will,  you 
can  come  to  the  conclusion  that  the  testator  regarded  the  estate  to  be  limited  to  last 
only  till  the  happening  of  a  particular  event,  this  forms  a  part  of  the  limitation  of  the 
original  estate,  and  then  the  remainder  is  not  a  contingent  but  a  vested  remainder, 
which  is  to  take  eflect  upon  the  determination  of  the  particular  estate.  This  would 
have  been  the  case  in  Sheffield  v.  Lord  Orrerij,  if  the  estate  had  been  [222]  limited  to 
the  widow  as  long  as  she  remained  unmarried.  The  case  of  Lurforil  v.  Vheeke  shews 
the  distinction  very  strongly,  for  in  that  case  the  estate  was  given  to  the  wife  in 
distinct  terms,  and  then  there  was  added  this — "if  she  should  continue  unmarried, 
but  if  she  married  again,"  then  over.  There,  though  she  never  married  again,  it  was 
held  that  the  following  estate  vested.  And  there  are  many  other  cases,  such  as  Gordon 
V.  Adolphus  (3  Bro.  P.  C.  306) ;  Jordan  v.  Holkhara  (Ambl.  209),  and  others  to  the  same 
effect.     And  this  principle  seems  to  me  to  reconcile  the  cases  on  the  subject. 

What  I  have  to  look  at  here  (and  it  is  a  very  subtle  distinction),  is,  whether, 
taking  the  words  of  the  will  and  the  intention  of  the  testator  as  expressed  by  those 
words,  you  are  to  understand  that  the  estate  originally  given  is  an  absolute  estate  for 
life,  or  only  during  what  I  may  call  maidenhood. 

In  the  present  instance,  here  is  an  estate  given  to  one,  who  is  a  spinster,  for  her 
"natural  life,"  which  words  also  occur  in  Lurford  v.  Vheeke,  and  seem  to  express  the 
limit  of  the  estate  devised  ;  but  these  words  will  not  be  conclusive,  if  from  the  rest 
of  the  will  you  can  shew  some  expressions  from  whence  it  appears  that  the  estate  so 
limited  was  only  intended  to  be  an  estate  for  the  time  that  she  should  remain  a 
spinster.  I  have  come  to  the  conclusion  that  this  is  the  proper  construction  of  this 
will.  In  the  first  place,  the  estate  is  given  to  the  executor  for  the  benefit  of  Ellen 
Knowles,  for  her  natural  life,  and  the  will  proceeds  thus,  "and  I  direct  my  executor 
to  pay  her  the  rents  and  proceeds  of  the  said  farm  every  six  months,"  &c.  She  does 
not,  therefore,  take  the  legal  estate ;  the  legal  estate  is  in  the  executor,  and  she 
only  takes  the  equitable  interest.  If  she  married,  the  exe-[223]-cutor  could  not  pay 
the  rents  to  her,  but  the  husband  would  be  the  person  to  receive  them,  for  the  estate 
is  not  limited  to  her  to  her  separate  use,  and  it  is  inconsistent  with  the  testatrix's 
intention,  that  it  should  be  limited  to  her  to  her  separate  use.  It  is  obvious  the 
testatrix  intended  the  rents  to  be  paid  to  her  herself,  and  therefore  she  gave  the 
estate  to  the  executor,  in  trust  to  pay  them  to  her,  for  life,  or  as  long  as  she  .should  be 
entitled  to  receive  them,  that  is,  as  long  as  she  remained  a  spinster. 

If  I  am  right  in  this  view  of  the  case,  and  it  is  after  considerable  hesitation  I  have 
come  to  this  conclusion,  it  falls  within  the  case  of  Lnxford  v.  Cheeke,  in  which  the 
qualification  or  condition  of  feeing  a  widow,  as  here,  of  being  a  spinster,  is  affixed  to 
the  original  estate,  which  in  that  case  is  during  widowhood,  in  this  during  maiden- 
hood. If  so,  the  effect  of  the  gift  being  to  give  over  the  estate,  if  Ellen  Knowles 
should  marry  or  cohabit  with  another  man  (and  she  uses  that  term  in  order  to  guard 
against  and  discover  a  concealed  marriage),  the  gift  over  is  to  take  effect  upon  the 
determination  of  the  previous  estate,  which  is  limited  to  continue  during  maidenhood. 
The  result  is,  that,  in  my  opinion,  this  case  falls  within  the  principle  of  Lvxford  v. 
Cheeke,  and  noc  that  of  Sheffiehl  v.  Lord  Orrery. 
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I  am  coufirnied  in  this  view  by  a  circumstance,  which,  however,  I  admit  the  Court 
must  regard  with  great  caution  :  undoubtedly  it  is  not  in  the  power  of  the  Court, 
because  a  testator  has  expressed  a  capricious  intention  to  vary  that  intention  ;  but  if 
the  will  be  ambiguous  and  one  construction  displays  ill-founded  caprice,  this  may 
afford  some  assistance  in  arriving  at  the  conclusion  that  this  meaning  ought  to  be 
rejected.  Now  it  is  scarcely  possible  to  conceive  why  the  gift  to  John  Wood  [224] 
and  wife  should  depend  on  Ellen  Knowles  marrying  or  not,  or  why  the  testatrix 
should  wish  them  to  take  the  estate  if  Ellen  Knowles  married,  and  not  to  take  it  if 
she  did  not.  One  can  understand  the  case  of  an  absolute  gift  to  Ellen  Knowles,  to 
her  own  use,  which  would  be  a  provision  for  her,  and  then  if  she  married,  that  the 
whole  estate  should  be  taken  away  from  her ;  but  as  she  was  merely  to  have  an  estate 
which,  at  the  utmost,  could  only  last  during  her  natural  life,  why  should  the  gift 
over  depend  on  her  marrying  again. 

The  proper  construction  therefore,  in  my  opinion,  is,  that  this  is  the  devise  of  an 
estate  to  Ellen  Knowles  as  long  as  she  remains  a  spinster;  and,  consequently,  that  on 
the  determination  of  that  estate,  the  gift  to  John  Wood  and  his  wife  takes  eflfect. 

As  to  the  residuary  clause,  and  whether  or  not  it  includes  real  estate,  the  cases  on 
the  subject  are  almost  innumerable,  and  it  would  be  a  waste  of  time  to  go  through 
them,  for  they  all  refer  to  particular  expressions.  In  this  case,  I  think  real  estate  i.s 
included,  and  the  grounds  I  go  on  are,  that  the  testatrix  begins  by  saying,  "  hi  respect 
li>  my  real  and  personal  estate,"  &c.,  which  governs  the  whole  clause  ;  and  then  she 
says,  "as  to  the  rest,  residue  and  remainder  of  my  estate,"  that  is,  my  said  estate,  or 
the  estate  I  have  before  spoken  of.  The  following  words,  "  including  money  and 
securities  for  money,"  do  not  cut  down  the  effect  of  those  words,  which,  if  taken  by 
themselves,  would  have  comprised  real  estate.  The  case  of  Sanmarez  v.  Saiimarez 
(4  M^'l.  iV;  Cr.  331),  is  a  very  strong  case,  and  the  only  other  case  which  I  shall 
mention,  is  the  case  of  Doe  il.  JFall  v.  Langlands  (14  East,  370),  in  which  there  were 
the  express  words,  [225]  "  I  give  and  bequeath  all  and  every  the  residue  of  my 
property,"  which  were  followed  by  the  words  "goods  and  chattels,"  restricting,  as  was- 
contended,  the  previous  words  to  personal  estate.  The  word  there  was  "property," 
not  as  here  "estate,"  but  it  is  impossible  to  distinguish  them,  and,  indeed,  "estate" 
is  the  stronger  of  the  two.  The  Court  of  King's  ]5ench,  in  that  case,  thought  that 
the  word  "property,"  though  followed  by  the  words  "goods  and  chattels,"  was 
sufficient  of  itself  to  carry  the  realty.  So  here,  I  think,  the  word  "  estate,"  though 
followed  by  the  words  "money  and  securities  for  money,"  carried  the  real  estate  and 
everything  undisposed  of,  and  that  construction  is  consistent  with  the  scope  of  the 
will.  I  am  of  opinion  that  the  residuary  clause  included  real  estate,  but  I  am  also 
of  opinion  that  the  farm  called  Baldwin's  was  not  undisposed  of,  and  did  not  fall 
into  the  residue. 


[225]     Bentley  v.  Oldfield.     Nov.  8,  13,  1854. 

Devise  of  "my  property  in  houses,  &c.,  at  G."  held  (independently  of  Wills  Act)  to 
pass  the  fee. 

A  testator  gave  his  real  and  personal  estate  to  trustees,  for  the  maintenance  of  his 
four  children  until  they  attained  twenty-one.  As  they  arrived  at  that  age, 
respectively',  he  directed  it  to  be  divided  as  follows  :  A  legacy  of  £100  to  his  son, 
ami  his  property  at  G.  (freehold),  between  his  daughters.  Held,  on  a  deficiency 
of  personal  estate,  that  the  legacy  was  not  charged  on  the  real  estate. 

Observation  on  the  doctrine  of  lioherls  v.  U'alktr,  1  Kuss.  k  Myl.  752. 

A  testator,  in  the  first  instance  (as  was  held)  devised  freeholds  to  his  three  daughters 
equally,  in  fee,  and  he  further  willed  the  several  shares  to  his  three  daughters  as 
before  mentioned,  to  have  the  interest  for  their  use  during  their  natural  lives,  and 
afteiwards  devised  ecjually  amongst  their  children,  and,  for  want  of  children,  to  go 
to  their  husbands,  if  living.  Held,  that  the  daughters  took  an  estate  for  life,  and 
in  default  of  children,  their  husbands,  if  living,  took  the  fee. 

William  Bentley,  by  his  will,  dated  in  1825,  made  the  following  disposition  :  "  In 
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consideration  of  the  tender  age  of  my  son  and  three  daughters,  I  leave  the  whole  of 
my  real  and  personal  [226]  estates  to  my  trustees  and  executors,  as  it  now  appears, 
in  trust  for  the  maintenance  and  education  of  my  son  and  daughters,  until  they 
arrive  at  the  age  of  twenty-one  years,  with  power  to  my  trustees  and  executors  to 
make  such  alterations  and  additions  in  my  property,  real  or  personal,  as  may  increase 
the  rent  and  interest  of  my  estate  for  the  benefit  of  my  children.  As  my  children 
arrive  at  the  age  of  twenty-one  years  respectively,  it  is  my  will  and  mind,  that  my 
property,  real  and  personal,  be  divided  or  given  them  in  the  following  manner:  To 
my  son  John,  when  he  arrives  at  the  age  of  twenty-one  years,  the  sum  of  £100, 
when  he  arrives  at  the  age  of  twenty-two  years,  £300  more,  and  when  at  the  age  of 
twenty-three  years,  £200  more,  making  in  the  whole  the  sum  of  £600.  To  my  three 
daughters  Ann,  Mary  Whitehead  and  Margaret  Betty,  I  gi\e  ?;»/  prupertij  in  iltvelling- 
hou.<tg,  land,  &c.,  at  Gee  Cross,  in,"  &c.,  "and  in  Town  Lane,  in,"  ttc,  "to  be  equally 
divided  between  my  three  daughters  above  named,  share  and  share  alike.  And  it  is 
my  will  and  mind,  that  my  eldest  daughter  Aim  takes  her  first  choice  or  third  share 
of  such  property,  when  divided,  and  the  remaining  two  shares  equally  divided 
between  Mary  Whitehead  and  Margaret  Betty.  In  case  any  of  ray  children  should 
happen  to  die  unmarried,  and  without  child  or  children,  before  they  arrive  at  the  age 
of  twenty-one  years,  it  is  my  will  and  mind,  that  their  shares  or  share  shall  be 
equally  divided  amongst  my  children  living,  share  and  share  alike.  And  I  hereby 
further  will  the  sewral  shares  to  my  three  daughters,  as  before  mentioned,  to  have  the 
interest  for  their  use  during  their  natural  life,  and  afterwards  divided  equally  amongst 
their  children,  and  for  want  of  child  or  children,  to  go  to  their  husband  if  living." 

The  testator  died  soon  after,  leaving  his  son  and  three  [227]  daughters,  but  no 
other  children.  The  son  and  two  of  the  daughters  were  still  living,  and  had  attained 
twenty-one.  Mary  Whitehead,  one  of  the  daughters,  attained  twenty-one,  and  died 
intestate  in  1845  without  having  been  married,  leaving  the  Plaintiff,  her  brother 
John  Bentley,  her  heir  at  law.  Margaret  Betty  married  the  Defendant,  John 
Oldfield,  but  they  had  no  children. 

After  payment  of  the  testator's  debts,  &c.,  the  pure  personal  estate  was 
insufficient  to  pay  the  legacies  bequeathed  to  the  Plaintiff,  who  received  about  £18 
only  on  account  thereof. 

At  the  time  of  the  testator's  decease  he  was  seised  of  certain  freehold  heredita- 
ments in  Town  Lane,  and  possessed  of  certain  leaseholds,  for  a  long  term  of  years,  at 
Gee  Cross,  but  was  not  seised  or  possessed  of  any  other  freehold  or  leasehold  estate. 

L)oubts  having  arisen  as  to  the  construction  of  the  will,  a  special  case  was 
prepared  for  the  opinion  of  the  Court.  The  questions  were,  first,  what  estates  the 
testator's  daughters  respectively,  and  the  Defendant  John  Oldfield,  the  husband  of 
Margaret  took,  under  the  will  of  the  testator,  in  the  hereditaments  and  premises  in 
Town  Lane  and  at  Gee  Cross  ;  secondly,  whether  these  hereditaments  and  premises, 
or  either  of  them,  were  subject  to  the  payment  to  the  Plaintiff  of  the  legacies 
bequeathed  to  him  by  the  will. 

Mr.  R.  Palmer  and  Mr.  Dickenson,  for  the  Plaintirt'.  The  Plaintiffs  legacy  is  a 
charge  upon  the  whole  estate,  real  and  personal,  and  not  upon  the  personal  estate 
onl3^  Independently  of  the  fact  of  the  personal  estate  being  in-[228]-sufficient  to 
satisfy  the  bequest,  and  the  inference  arising  therefrom,  that  the  testator  did  not 
mean  that  the  personal  estate  alone  should  be  applicable,  the  language  of  the  will 
itself  is  sufficient  to  charge  the  legacy  on  the  realty,  for  the  testator  unites  the  real 
and  personal  estate  in  the  trustees,  and  makes  an  aggregate  fund  for  the  maintenance 
and  education  of  his  three  daughters  and  his  son  till  they  should  attain  twenty-one, 
"with  power  to  his  trustees  and  executors  to  make  such  alterations  in  and  additions 
to  his  property  "  as  might  be  for  the  benefit  of  his  children.  When  his  children 
attain  twenty-one  he  directs  his  property,  both  real  and  personal,  to  be  divided  in 
the  manner  therein  mentioned,  that  is,  the  mixed  fund  which  he  has  before  constituted 
is  then  to  be  distributed  among  all  his  children.  If  the  daughters,  however,  are  to 
take  all,  as  will  be  the  case  if  the  legacy  is  not  a  charge  on  the  realty,  the  testator's 
intention  will  be  disappointed  as  to  the  son.  But  why  should  it?  The  will  treats 
the  property  as  an  aggregate  corpus  or  mixed  fund,  and  gives  a  money  charge  thereon 
to  the  son,  and  subject  to  that  gives  the  freeholds  and  leaseholds  to  the  daughters. 
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lioherti  V.  IFalker  (l  liuss.  &  Myl.  752).  And  besides,  while  the  testator  so  divides 
his  property,  it  is  to  be  observed  there  is  no  residuary  bequest  of  personal  estate, 
shewing,  consequently,  that  the  personal  estate  is  joined  to  the  realty. 

The  next  question  is,  as  to  the  gift  of  the  real  estate  to  the  daughters.  The 
Plaintiff  contends  that  the  testator  has,  in  the  first  instance,  given  the  whole  of  the 
real  estate,  whether  subject  or  not  to  the  charge  of  the  legacy,  in  fee  to  the  daughters, 
and  has  then  introduced  modifications  of  the  gift  in  case  of  their  marriage.  They 
are  to  have  their  respective  shares  of  the  pro-[229]-perty  for  life,  then  their  children, 
if  any,  are  to  take,  and,  in  default  of  children,  their  husbands,  if  living,  are  entitled. 
But  if  none  of  these  limitations  take  effect,  then  the  fee  is  left  unaltered  as  it  was 
originally  given  ;  and  as  Mary  Whitehead,  who  died  unmarried  and  intestate,  had 
the  fee  in  her  share,  it  descended,  on  her  death,  upon  the  Plaintifi'.  That  applies, 
however,  only  to  the  freeholds.  As  to  the  leaseholds,  they  would  go  to  the  same 
parties,  for  the  next  of  kin  of  the  father  and  of  the  daughter  are  the  same  persons. 
The  words  introducing  the  gift  to  the  daughters  are  "  to  my  three  daughters,  &c.,  I 
give  my  property  in,"  &c.  Now  the  words  "my  property"  would  clearly  carry  the 
fee ;  and  it  was  the  intention  of  the  testator  thereby  to  give  the  whole  property, 
both  real  and  personal;  he  then  introduces  the  modifications  of  that  gift.  The 
husband  could  only  take  a  life-estate,  and  it  is  perfectly  consistent  with  a  fee  in  the 
ilaughter  that  it  should  be  settled,  and  that  all  that  remains  after  the  limitations  in 
the  settlement  should  go  as  originally  intended.  The  latter  part  of  the  clause 
clearly  amounts  to  a  settlement  of  the  shares,  which  settlement  is  only  to  take  effect 
ill  case  of  the  daughter's  marriage,  and  subject  thereto,  the  reversion  is  to  go  to  the 
daughter  or  her  heir,  and  therefore  the  Plaintiff  takes  his  deceased  sister's  share. 

Mr.  Roupell  and  Mr.  Karslake,  for  the  Defendants  Mr.  and  Mrs.  Oldfield,  and 
-Miss  Ann  Bentley.  As  to  the  first  point,  the  words  relied  upon  by  the  other  side 
are  simply  words  expressive  of  the  testator's  intention  to  dispose  of  all  his  property, 
but  that  is  all,  and  there  is  nothing  to  charge  the  real  estate.  On  the  contrary, 
indeed,  one  might  infer  an  intention  directly  the  reverse.  The  testator  does  not 
say,  "  after  all  my  debts  and  legacies  are  paid  I  give  my  real  and  personal  estate  " — 
[230]  that  might  constitute  a  charge — but  he  simply  gives  a  pecuniary  legacy,  which 
the  personal  estate,  as  it  turns  out,  is  not  able  to  pay.  But  the  other  side  must  push 
their  contention  to  the  extent  of  siiying  that  because  a  man  has  a  small  personal 
estate  he  therefore  intended  to  charge  pecuniary  legacies  on  his  real  estate.  That 
i|ue3tion,  however,  is  set  at  rest  by  the  case  of  Tombs  v.  Jtorh  (2  Coll.  490).  The  case 
of  Roherts  v.  JFalker  (1  Kuss.  k  Myl.  752),  has  no  application  to  the  present,  for  here 
there  is  no  mixed  fund.  The  will  must,  therefore,  stand  on  the  ordinary  footing, 
and  the  gift  to  the  general  pecuniary  legatee  will  fail,  in  case  there  should  be  a 
'IcKciency  of  personal  estate,  after  payment  of  debts. 

As  to  the  second  question,  the  Defendants  contend  that  the  husbands  of  the 
daughters,  in  default  of  children,  take  the  fee.  "  My  property  "  is  the  subject-matter 
of  the  gift  throughout  the  entire  clause,  and  carries  the  fee  to  the  daughter  in  the 
first  instance,  then  to  the  children,  and  lastly  to  the  husband,  in  case  the  daughter 
dies  leaving  no  children,  but  leaving  a  husband  living.  It  is  an  alternative  gift 
between  the  children  and  the  husl)and. 

Mr.  K.  Palmer,  in  reply.  The  word  "  interest  "  and  not  "  property  "  runs  through 
the  gift  to  the  children  and  the  husband,  and  the  word  "  living,"  connected  with  the 
husband,  shews  that  he  only  Uikes  a  life-estate. 

TnK  M.v.sTKU  OK  THE  KiiLi-s  [Sir  John  Komilly].  With  respect  to  the  first  point, 
I  think  that  the  lega-[231]-cies  are  not  charged  upon  the  real  estate.  It  appears  to 
me  that  the  testator  has  not  given  any  mixed  fund,  and  has  not  divided  the  property 
so  as  to  give  the  legacies  out  of  one  general  fund.  It  is  true  that  there  is  a  good 
deal  of  obscurity  in  the  will,  and  he  gives,  in  consideration  of  the  tender  age  of  his 
sons  and  daughters,  the  real  and  personal  estate  of  his  trustees  and  executors,  for 
their  maintenance  until  they  arrive  at  twenty-one.  That,  no  doubt,  involved  the 
piyment  of  the  income  arising  from  both  real  and  personal  estate,  for  the  support 
of  the  children.  And  then  he  goes  on  to  say,  "And  it  is  my  will  and  mind,  that 
my  property,  real  and  personal,  be  divided  or  given  them  in  the  following  manner." 
It  is  perfectly  consistent  with  that,  to  give  the  personal  estate  to  one  and  the  real 
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estate  to  the  other.  It  is  true,  that  it  appears  that  the  personal  estate  is  not 
sufficient  to  pay  the  amount  of  the  legacies.  But  I  think  that  I  cannot,  in 
consequence  of  that  deficiency,  make  the  legacies  a  charge  upon  the  real  estate.  Hi» 
property  might  have  undergone  a  great  alteration  between  making  his  will  and  his 
<leath.  The  will  speaks,  with  respect  to  the  personal  property,  from  the  date  of  hi& 
death,  and  here  is  a  specific  and  absolute  gift  of  the  property  of  Gee  Cross  and  in 
Town  Lane,  without  any  charge  on  it,  to  the  daughters.  The  result  is,  that  I  think 
the  legacies  are  payable  out  of  the  personal  estate  only. 

laiberts  v.  Walker  was  a  \ery  ditt'erent  case  from  this,  because  J!ohi'rl.i  v.  Jf'alkfr 
was  a  case  in  which  a  testator  had  directed  a  sale  of  his  real  estate,  and  had  blended 
the  produce,  when  converted,  with  his  personal  estate,  and  by  thus  blending  them 
together  had  made  them  one  fi.xed  fund.  Though  UoherU  v.  Jl'dlhri-  has  been 
questioned,  I  am  far  from  saying  it  is  not  the  law  of  the  Court ;  I  had  occasion  to 
examine  the  point  in  [232]  Tnirh  v.  Cheese  (19  Beav.  3),  and  found  that  Boughton  v. 
Bouf/litim  (1  H.  of  Lds.  Cas.  406)  and  other  cases  rendered  it  ditKcult  to  say,  whether 
the  principle  of  lioberts  v.  Walhr  had  been  finally  settled.  But  this  case  is  much 
stronger,  for  here  is  simply  a  gift  of  legacies,  amounting,  altogether,  to  £600,  to  the 
son,  and  a  specific  gift  of  the  Gee  Cross  and  Town  Lane  property  to  the  three 
daughters. 

With  respect  to  the  other  shares,  I  should  wish  to  consider  it  a  little  more  fully 
before  I  express  my  opinion.  With  respect  to  the  share  of  the  husband,  my  present 
impression  is  to  this  effect : — It  is  quite  clear,  according  to  the  various  reported  cases, 
that  where  the  testator  uses  these  words,  "share  of  property,"  he  speaks  of  it  as  a 
whole,  and  the  words,  in  the  first  instance,  are  quite  sufficient  to  give  a  fee.  But 
here  he  gives  it  over,  in  case  one  should  die  unmarried  and  without  children,  under 
the  age  of  twenty-one,  and  he  expressly  directs  that  "the  several  shares  to  my  three 
daughters,  as  before  mentioned,  to  have  the  interests  for  their  use  during  their 
natural  life."  That,  in  my  opinion,  cuts  down  their  interests  to  an  estate  for  life. 
He  proceeds,  "  And  afterwards  divided  equally  among  their  children,  and  for  want  of 
child  or  children  to  go  to  their  husband,  if  living."  My  present  impression  is  that  it 
was  the  share  that  was  to  be  divided  e<jually  among  their  children  ;  if  none,  the  share 
would  go  to  the  husband,  if  living.  If  it  means  "the  share,"  no  doubt  he  takes  the 
fee  in  it.  It  is  argued  that  the  last  antecedent  is  "  the  interest " ;  and,  if  so,  it  would 
only  give  the  "  interest "  to  the  husband,  if  living.  In  that  case  it  would  create  an 
intestacy  after  the  death  of  the  husband,  which  this  Court  would  be  disposed  to 
strive  against.     I  should  like  to  consider  the  point  more  fully  before  I  determine  it. 

[233]  Xin:  13.  The  M.^ster  of  the  Rolls.  I  expressed  my  opinion  at  the 
time  of  the  argument,  with  respect  to  every  point,  except  as  to  the  interest  which  the 
husbands  take.  I  have  considered  that  point  more  fully,  and  have  come  to  the 
conclusion  that,  upon  the  words  of  the  will,  they  must  be  held  to  take  the  fee. 

[233]    Wilson  v.  Emmett.     Nor.  25,  1854. 

A  dispute  having  arisen  as  to  the  mode  and  extent  of  a  solicitor's  remutieration,  he 
refused  to  proceed  in  the  cause  until  it  had  been  settled.  The  solicitor  was  ordered 
to  deliver  up  the  papers  in  the  cause  to  the  new  solicitor,  upon  his  undertaking  to 
proceed  with  due  diligence  and  to  hold  them  subject  to  the  existing  lien  thereon. 

A  client,  when  he  retained  a  solicitor,  expressed  himself  dissatisfied  with  the  usual 
mode  of  remunerating  solicitors,  but  no  definite  arrangement  was  made  as  to  any 
other  mode  of  remuneration.  Subsequently  the  solicitor,  in  a  letter  to  the  client, 
stated  that  "  until  I  have  the  pleasure  of  seeing  j'ou,  and  of  finally  making  some 
general  and  well-understood  arrangement  with  vou  on  the  subject  of  costs,  it  shall 
be  understood  on  my  part,  that,  beyond  costs  out  of  pocket,  I  have  no  claim  upon 
you  personally."  No  arrangement  was  ever  made,  though  the  subject  was  often 
alluded  to  by  the  solicitor.  Held,  that  this  did  not  amount  to  a  concluded 
agreement  by  the  solicitor  to  claim  nothing  as  of  right  but  costs  out  of  pocket. 

On  the  ibth  of  January  1854  the  Plaintiff,  Mr.  Wilson,  retained  Mr.  G.  to  act  as 
his  solicitor,  in  a  cause  of  IFilson  v.  Foster,  and  authorized  him  to  obtain  the  usual 
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order  for  a  change  of   solicitors  therein,  which,  on  the  13th  of    the  same    mouth, 
I  Mr.  G.  accordingly  did.     At  the  time  of  the  retainer,  the  Plaintiff  stated  that  be 
considered    the    ordinary    mode    of    remunerating   solicitors    was    objectionable    in 
principle,  but  no  other  arrangement  was  made  or  even  suggested. 

On  the  L'Oth  of  January  Mr.  G.  caused  a  letter  to  be  written  to  the  Plaintiff,  in 
which,  after  stating  that  he  was  not  quite  sure  that  he  understood  the  Plaintiff's  [234] 
system  of  remuneration,  he  added,  "  But  until  I  have  the  pleasure  of  seeing  you  and 
of  finally  making  some  general  and  well-understood  arrangement  with  you,  on  the 
subject  of  costs,  it  shall  be  understood,  on  my  part,  that,  beyond  costs  out  of  pocket, 
I  have  no  claim  upon  you  personally."  The  Plaintiff  stated,  in  his  affidavit,  that  on 
receiving  this  letter  he  was  induced  to  employ  Mr.  G.  upon  the  terms  that  the  amount 
of  his  remuneration,  beyond  the  costs  out  of  pocket,  and  such  costs  as  might  be 
recovered  in  actions  and  suits,  was  to  be  left  to  the  Plaintiff's  discretion,  until  other- 
wise finally  arranged.  Mr.  G.  continued  to  act  for  the  Plaintiff  without  any 
arrangement,  though  he  often  requested  the  Plaintiff  to  conclude  the  matter,  and  the 
Plaintiff  paid  him  the  costs  out  of  pocket,  of  which  Mr.  G.  delivered  an  account.  In 
.Vugust  some  communications  took  place,  and  on  the  11th  of  October  the  Plaintiff 
wrote  to  Mr.  G.  stating  that  he  considered  that,  according  to  the  letter  of  the  20th  of 
January,  Mr.  G.,  up  to  that  time,  was  entitled  only  to  such  compensation  as  he 
thought  fit  to  allow  him,  but  that  he  wished  Mr.  G.  to  state  his  own  ideas  respecting 
it,  and  thenceforth  to  charge  the  ordinary  professional  costs.  On  the  21st  of  October 
Mr.  G.  replied  that  he  considered  a  certain  sum  a  reasonable  compensation,  and 
declining  to  act  as  the  Plaintiff's  solicitor,  in  any  matter,  until  the  question  of 
remuneration  should  be  arranged. 

On  the  10th  of  November  Messrs.  U.  and  G.,  the  new  solicitors  of  the  Plaintiff, 
I'tl'ered,  on  the  Plaintiff's  behalf,  a  sum  for  costs,  much  less  than  that  claimed  by 
Mr.  G.,  which  he  refused  to  accept,  and  he  also  refused  to  deliver  up  the  papers. 

On  the  13th  of  November  Messrs.  K.  and  G.  gave  Mr.  G.  notice  of  motion  for  an 
order  to  deliver  up  to  them  [235]  the  briefs,  papers,  &c.,  in  connection  with  this 
cause,  on  their  undertaking  to  act,  on  behalf  of  the  Plaintiff,  therein,  with  all  due 
ililigence,  and  to  receive  the  papers  delivered  to  them  without  prejudice  to  any  right 
(if  lien  which  Mr.  (i.  might  have  thereto. 

The  motion  now  came  on  to  be  heard. 

Mr.  K.  Palmer  and  Mr.  Speed,  for  the  motion,  contended  that  the  letter  of  the 
20th  (if  January  constituted  an  agreement  by  the  solicitor  not  to  claim  more  than 
costs  out  of  pocket,  and  such  costs  as  might  be  recovered  in  actions  or  suits,  by  or  on 
behalf  of  the  Plaintiff,  and,  therefore,  that  he  had  no  lien  on  the  papers,  for  any 
additional  remuneration  was  discretionary  in  the  Plaintiff.  But  even  if  he  had  a  lien, 
he  had  di.scharged  himself,  and  must,  therefore,  give  up  the  papers  upon  the  proposed 
undertaking.  The  rule,  they  said,  was  inflexible.  They  cited  Coleijrave  v.  Manki/ 
(Turn.  Sc  li.  400) ;  Hesloji  v.  3Idmlfe  (8  Sim.  622  ;  3  Myl.  &  Cr.  183) ;  Cane  v.  Martin 
(2  Beav.  .584) ;  In  iv  Smith  (4  Beav.  309). 

The  M.-vster  of  the  Kolls.  There  is  no  agreement,  but  I  wish  to  hear  what  is 
to  be  said  in  respect  of  the  discharge. 

Mr.  Koupell  and  Mr.  Terrell,  omtrti.  The  letter  of  the  21st  of  October,  declining 
to  act  as  the  Plaintiffs  solicitor,  arose  out  of  the  previous  letters  of  the  13th  and  18th 
of  August,  in  reference  to  the  arrangement  as  to  remuneration.  It  is  impossible  to 
escape  from  the  effect  of  that  letter,  or  to  deny  the  discharge,  but  it  was  justified. 
Though  it  cannot  lie  said  that  there  was  no  discharge,  still  that  does  not  necessarily 
entitle  the  [236]  client  to  have  the  papers  until  the  lion  has  been  discharged  by 
payment.  The  principle  of  IL'sloji  v.  Mi'tmlfc  is  to  be  found  at  the  end  of  the  Lord 
Chancellor's  judgment,  as  reported  in  3  Mylne  &  Craig  (p.  187),  where  it  is  stated 
that  the  solicitor  "  shall  have  every  possible  security,  which  may  not  be  inconsistent 
with  the  progress  of  the  cause,"  and  "  the  rule  of  Court  must  be  adapted  to  every 
case  as  it  occurs."  That  shews  that  the  rule  is  flexible  ami  not  positive,  as  is  con- 
tended on  the  other  side.  The  extreme  order  ought  not  to  be  made  in  this  case,  and 
unless  the  oflect  of  keeping  the  papers  would  be  to  hang  up  the  cause,  the  case  of 
Heslop  v.  Metcalfe  does  not  apply,  and  then  the  Court  will  not  make  an  order  for 
delivery,  as  an  inspection  will  be  sufficient. 
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The  Master  of  the  Rolls  [Sir  John  Romilly].  I  must  follow  Heshji  v.  Mitcalf'. 
Sir  James  Wigram,  in  Griffiths  v.  Grijffiths  (2  Hare,  587),  made  a  like  order  on  the 
ground  of  discharge.  Tfce  same  order  must  be  made  here  as  in  Healop  v.  Mtlcalje, 
and  the  papers  must  be  given  up  to  the  new  solicitors. 


[237]     Hope  v.  Hope.     Dec.  1,  18.53  ;  Feh.  23,  March  28,  April  19,  25, 

May  3,  8,  1854. 


[S.  C.  affirmed  on  appeal,  4  De  G.  M.  &  G.  328 ;  43  E.  R.  534 ;  23  L.  J.  Ch.  682 ; 
2  W.  R.  545,  698.  As  to  the  jurisdiction  of  the  Court,  see  Dyumiiumd  v. 
Drnmmond,  1866,  L.  R.  2  Ch.  39;  Bnmn  v.  Collins,  1883,  25  Ch.  D.  62;  In  re 
JFilUmyhhy,  1885,  30  Ch.  D.  327.  As  to  substituted  service,  cf.  JVihlinri  v.  Bean 
[1891],  1  Q.  B.  100.  For  subsequent  proceedings,  see  S.  C.  22  Bear.  351";  8  De  G 
M.  &  G.  731  ;  44  E.  R.  572  ;  26  L.  J.  Ch.  417  ;  3  Jur.  (N.  S.)  454  ;  5  W.  R.  387.] 

The  principle  upon  which  the  Court  acts,  in  directing  substituted  service,  is  to  sanction 
such  service  as  affords  a  reasonable  certainty  that  the  Defendant  will  know  of  it. 

Ill  a  suit  by  infants,  natural-born  subjects  and  out  of  the  jurisdiction,  by  their  next 
friend,  to  which  their  father  and  mother  (the  latter  being  also  out  of  the  jurisdic- 
tion) were  Defendants,  service,  under  an  order,  of  a  bill  on  the  solicitor  who  had 
acted  for  the  mother  in  the  institution  of  a  suit  in  the  Ecclesiastical  Court  against 
the  father,  was  held  to  be  good  service. 

The  infants,  who  were  in  the  mother's  custody,  under  an  agreement  to  restore  them 
to  the  father  on  a  given  daj',  which  she  refused  to  do,  by  their  bill  prayed  that  they 
might  be  restored  to  their  father,  to  be  educated  in  England.  Held,  that  the 
Court  had  jurisdiction  to  take  cognizance  of  the  case,  and  would  interfere  in  the 
manner  most  for  their  benefit,  provided  it  could  see  the  mode  of  enforcing 
its  order. 

Incompetency  of  the  Courts  in  France  to  modify  the  legal  conditions  of  marriage  of 
English  subjects  there  resident. 

The  suit  was  instituted  l)y  the  infant  children  of  .John  Adrian  Hope,  by  their 
next  friend,  against  the  trustees  of  a  settlement,  executed  by  their  father  for  their 
benefit,  and  against  their  father  and  mother. 

Mr.  and  Mrs.  Hope  were  married  in  July  1836,  and  after  their  marriage  resided 
in  England  till  June  1843,  when  they  went  to  France,  where  they  remained  at  first 
without  any  fixed  abode  till  1846,  when  Mr.  Hope  took  a  hou.se,  No.  23  Quai  D'Orsay. 
They  continued,  however,  to  be  and  were  now  domiciled  English  subjects.  In  the 
latter  end  of  1852,  Mrs.  Hope  had  a  severe  illness,  and  in  December  of  that  year 
domestic  unhappiness  manifested  itself  between  the  parties.  Mrs.  Hope  having  in 
.some  measure  recovered,  Mr.  Hope  came  to  England  in  February  1853  with  his 
three  daughters,  and  on  the  loth  of  May  the  two  youngest  children,  who  were 
boys  of  the  ages  of  nine  and  seven,  and  born  in  France,  were  brought  to  England 
by  a  paternal  uncle ;  but  it  being  apprehended  that  the  loss  of  her  two  sons,  in  Mrs. 
Hope's  delicate  state  of  health,  might  cause  a  relapse,  Mr.  Hope,  on  the  20th  of  May 
1853,  restored  them  to  her,  on  the  following  undertaking  being  given  by  her  : — 

[238]  "  23  Quai  D'Orsay,  18th  May  1853. — I,  the  undersigned,  undertake  to  place  in 
the  hands  of  their  father  my  two  boys,  Elias  and  Jean  Hope,  in  three  months,  to  date  . 
from  the  20th  of  May,  that  is  to  say,  the  20th  of  August,  that  their  father  afford 
them  such  education  as  he  may  deem  advisable,  either  with  him  or  with  a  preceptor 
in  France  or  in  England." 

This  document  was  signed  by  Mrs.  Hope  and  indorsed  thus : — "  Engagement 
between  M.  and  Mad.  Hope,  18th  May  1853." 

In  the  same  month  of  May,  Mr.  Hope  returned  to  England  to  see  his  eldest 
daughter,  who  had  been  taken  ill,  and  on  the  4th  of  June  he  received  a  citation  by  his 
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wife  to  appear  to  a  suit  for  separation,  instituted  by  her  in  Paris  before  the  Tribunal 
of  the  First  Instance,  on  the  alleged  ground  of  cruelty,  and  in  which  she  claimed  the 
perpetual  guardianship  of  her  two  sons,  and  the  sole  occupation  of  Mr.  Hope's  resi- 
dence at  Paris.  Mr.  Hope  immediately  returned  to  Paris,  and  found  Mrs.  Hope  in 
the  house,  but  the  children  had  been  removed  to  some  place  unknown.  On  the  9th 
of  June  the  parties  appeared  in  Court,  the  decision  of  which  was  to  this  effect : 
"  Whereas  there  is  a  question  of  separation  of  body  between  two  aliens,  and  that  we 
can  decree  only  upon  measures  provisional,  urgent,  and  conservative ;  in  consideration 
of  the  circumstances,  we  have  addressed  observations  to  the  parties  to  attempt  a 
reconciliation,  and  Mrs.  Hope  having  persisted  in  her  demand,  we  declare  ourselves 
incompetent  on  the  demand  of  separation  of  body.  With  regard  to  the  measures 
provisionary  and  urgent,  concerning  the  residence  of  Mrs.  Hope,  we  give  force  to 
the  parties  that,  on  the  demand  and  resignation  of  Mr.  Hope,  Mrs.  Hope  consents 
to  retire  to  the  convent  of  the  Dames  Augustines.  Concerning  the  [239]  children, 
whereas  Mr.  Hope  has  with  him  three  children  born  of  the  marriage,  that,  in  a  recent 
reconciliation  it  was  agreed  between  the  husband  and  wife  that  the  two  children  claimed 
shoul<l  remain  with  Mrs.  Hope  for  several  months;  that  to  deprive  her  of  all  her 
children  would  l)e  a  course  of  irritation  which  might  be  injurious  to  the  prospect  of 
a  reconciliation,  ulterior  and  desirable,  we  say,  that  the  two  children  shall  remain 
with  Mrs.  Hope  at  the  convent,  Ac,  and  that  Mr.  Hope  shall  have  power  to  see  them 
at  all  times  that  he  shall  judge  fit,  without  removing  them,  and  in  conformity  with 
the  rules  of  the  house." 

Accordingly  Mrs.  Hope,  on  the  1 3th  of  June,  removed  with  the  two  boys  to  the 
convent,  and  she  had  ever  since  lived  separate  from  Mr.  Hope. 

On  the  22d  of  June,  Mrs.  Hope  applied  to  the  Court  in  Paris  to  allow  a  change  of 
residence  to  the  Pyrenees  for  a  temporary  purpose,  and  the  Court  granted  the  appli- 
cation, and  ordered  Mr.  Hope  to  pay  the  expense,  &c.  Mr.  Hope  appealed  to  the 
Cour  imperiale  from  both  orders  of  the  9th  and  2"2d  of  June,  and  on  the  28th  that 
Court  decreed  as  follows: — "The  Court,  considering  that  the  Hopes,  husband  and 
wife,  being  aliens,  foreign  tribunals  alone  are  competent  to  decide  on  disputes,  the 
object  of  which  is  to  modify  the  legal  conditions  of  marriage,  but  considering  that  it 
is  competent  to  the  French  tribunals,  when  a  demand  of  separation  of  body  is  made 
by  a  foreign  woman,  to  provide  for  her  wants  and  her  safety,  that  it  is  e()ually 
competent  to  them  to  take  those  measures  that  the  age  and  health  of  the  children, 
born  of  the  marriage,  conditionally  require,  and  adopting  the  ground  of  decision  of 
the  first  judgments — tlecrees  that  that  from  which  appeal  is  made  shall  take  effect, 
and  nevertheless  decrees,  that  the  two  [240]  children,  conditionally  confided  to  the 
guardianship  of  the  wife  Hope,  shall  be  sent  to  their  father  on  the  15th  of  iSeptember 
1853  ;  if  it  has  not  been  otherwise  ordered,  on  this  head,  by  the  Knglish  tribunals, 
the  rightful  judges." 

On  the  27th  August  1853  Mrs.  Hope,  served  upon  her  husband,  at  Paris,  a  citation 
from  the  Ecclesiastical  Court  in  P^ngland,  in  a  suit  for  a  divorce  a  merijid  ct  thoro  ; 
and,  the  time  for  delivering  up  the  children  having  passed,  she  kept  them,  and 
applied  to  the  Cour  ImpiTiale  for  a  prolongation  of  her  interim  custody.  On  the  5th 
of  October,  that  Court  made  an  order  to  this  effect : — "  Considering  that  there  is  a 
question  before  the  Court  only  of  measures  provisional,  for  which  the  authority  of  the 
thing  judged  cannot  be  opposed  ;  considering  chieHy,  that  the  time  during  which  Mrs. 
Hope  was  authorized  by  the  previous  decisions  to  keep  her  two  children  was  limited 
by  the  Court  to  the  15th  of  September  only,  in  order  to  compel  her  to  begin  and 
follow  up,  before  the  competent  tribunal,  the  demand  of  sep;iration  of  boily,  and  on 
the  foreknowledge  of  a  decision  of  the  rightful  judges  upon  this  point  at  that  time  ; 
that  it  appears  from  the  documents  produced  that  the  suit  is  followed  up  by  Mrs. 
Hope  in  I'-ngland  ;  that  a  decision  on  the  provisional  measures  can  be  obtaineti  in  four 
months,  commencing  from  this  day,  and  that  it  is  for  the  interest  of  the  children  that 
they  should  remain  under  the  guardianship  of  their  mother  <luring  these  four  months 
at  least,  uidess  it  has  been  otherwise  ilecreed  by  the  rightful  juilges  before  the 
expiration  of  this  time  ;  whereas  it  is  convenient  to  fix  the  residence  of  Mrs.  Hope  in 
another  place  than  the  convent  of  the  Dames  Augustines — -the  Court  decrees  that  the 
two  children  shall  remain  committed  to  the  charge  of  their  mother  for  four  months,  to 
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commence  from  this  day, "  &c. ;  Mr.  [241]  Hope  to  have  access  to  them  at  the  new- 
place  of  abode,  at  stated  times,  and  to  pay  the  costs. 

Mr.  Hope  appeared  to  the  suit  in  the  Ecclesiastical  Court,  and  having  settled 
£1000  upon  the  infants,  to  give  a  locus  stant/i  in  this  Court,  the  bill  was  filed  in  the 
name  of  the  infants,  by  a  next  friend,  on  the  1-tth  of  November  1853.  On  the  22d 
an  order  was  obtained  for  substituted  service  of  the  bill  on  the  solicitors  who  had 
acted  for  Mrs.  Hope  in  the  institution  of  the  suit  by  her  in  the  Ecclesiastical  Court, 
founded  on  the  affidavit  of  a  clerk  of  Mr.  Hope's  solicitors,  that  the  solicitors  in 
question  had  so  acted  for  Mrs.  Hope  ;  this  they  did  not  now  deny,  but  they  stated 
that  the}'  had  no  authority  to  accept  service  for  her  in  this  suit.  On  the  SCth  of 
November  1853,  notice  of  motion  was  given  by  the  PlaintiflTs,  "That  the  Defendant 
Mrs.  Hope,  the  mother,  may  be  ordered  to  deliver  up  the  infant  children,  Adrian 
Elias  Hope  and  Jean  Henry  Hope,  to  the  Defendant  Adrian  John  Hope,  their  father, 
in  order  that  they  may  be  brought  to  and  educated  in  England  under  the  direction 
of  their  father,  or  of  such  other  person  as  the  Court  shall  direct ;  and  that  the 
Defendant  Adrian  John  Hope  may  be  authorized  to  make  all  necessary  application 
to  the  Courts  in  France  to  obtain  possession  of  the  said  last-named  Piaintitt's  for  the 
purposes  aforesaid,  and  that  the  said  Emilie  Melanit-  Mathilde  Hope  may  be 
restrained,  by  the  order  and  injunction  of  the  Court,  from  removing  or  concealing 
the  last-named  Plaintiffs,  and  from  hindering  or  preventing  the  delivering  up  of  the 
same  Plaintiffs  to  the  Defendant  Adrian  John  Hope  for  the  purposes  aforesaid." 
Affidavits  in  support  of  the  motion  were  filed  by  Mr.  Hope  and  his  proctor,  and  on 
the  23d  of  January  1854,  Mrs.  Hope  filed  an  affidavit  in  reply.  Meanwhile,  negotia- 
tions for  an  arrangement  had  been  going  on,  and  Mr.  Hope  had  [242]  ottered 
preliminary  terms,  which  Mrs.  Hope  did  not  accept. 

In  this  state  of  things,  and  on  the  llth  of  February  1854,  the  French  Court  made 
this  order: — "  Considering  that  the  decree  of  the  28th  of  June  1853  has  had  in  view 
the  provisional  measures  that  the  nature  of  the  suit  existing  between  the  parties 
renders  necessary,  that  in  modifying  the  order  relative  to  the  children  confided  to 
the  wife  Hope,  the  Court  has  virtually  reserved  to  itself  the  right  to  explain,  in  case 
of  need,  its  decision,  and  to  settle  the  execution  thereof,  according  to  the  circumstances 
that  should  be  brought  forward  prior  to  the  solution  of  the  litigation  by  the  competent 
Judge ;  that,  consequently,  it  appertains  to  the  Court  to  determine  upon  the  demands 
this  day  put  forward  by  the  wife  Hope  principally  in  that  which  concerns  the  children; 
considering  that,  in  appointing  the  daj'  on  which  these  children  should  be  delivered 
up  to  their  father,  the  Court  was  determined  by  this  view :  that  the  adjournment 
granted  by  it  sufficed  for  the  decision  of  the  cause  in  England  ;  that  it  has  also  had 
in  view  to  prevent  the  wife  Hope  from  prolonging,  by  dilatoriness  premeditate,  the 
suit  commenced  ;  considering  that  English  tribunals  have  not  pronounced  either  upon 
the  divorce  or  the  custody  of  the  children  born  of  the  marriage  of  the  Hopes,  that  it 
is  not  proved  that  this  result  must  be  imputed  to  the  wife  Hope,  but  that,  on  the 
contrary,  it  is  proved  that  this  suit  has  been  carried  on  without  negligence,  and  that, 
if  the  course  thereof  has  been  momentarily  suspended,  it  has  been  in  consequence  of 
propositions  of  arrangement  emanating  from  the  husband,  that  moreover  the  interests 
of  the  children  do  not  require  that  they  be  taken  away  from  their  mother.  Upon 
the  provision,  considering  that  the  custody  of  the  children  entails  expenses  for  which 
the  husband  ought  to  pro-[243]-vide,  it  decreks  that  the  two  children  confided  to  the 
wife  Hope  shall  remain  with  her  un/i!  the  competent  jiirisdicfion  shall  have  deru/eil  vpon 
the  qiie.<tion."     Mr.  Hope  to  pay  costs  and  make  provision. 

Numerous  attidavits  were  afterwards  filed  upon  both  sides,  and  the  motion  came 
on  to  be  heard  upon  the  8th  of  May  1854. 

The  Solicitor-Gener.\l  (Sir  R.  Bethell),  who  appeared  for  Mrs.  Hope,  was  pro- 
ceeding to  draw  the  attention  of  this  Court  to  the  order  for  substituted  service,  which 
he  insisted  had  not  been  rightly  made,  but 

The  M.v.ster  of  the  Rolls  refused  to  allow  the  order  to  be  taken  into  considera- 
tion incidentally  or  otherwise  than  upon  a  notice  of  motion  regularly  given  to 
discharge  it,  the  order  being  good  as  long  as  it  stood. 

After  some  discussion,  counsel  for  the  Plaintiff  agreed  to  accept  short  notice  of 
motion  to  discharge  the  order  for  substituted  service,  and  this  latter  motion  thereupon 
came  on  first. 
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The  Solicitor-General,  Mr.  T.  H.  Terrell,  and  Mr.  Wise,  for  Mrs.  Hope.     The 

order  for  substituted  service  proceeded  upon  the  principle  that  Mrs.  Hope  might  be 

i  treated  as  being  represented  in  this  country  in  such  a  way  that  the  Court  might 

i  direct  process  agaiiist  her,  to  be  served  upon  a  person  who  acted  as  her  agent  in  a 

I  suit  instituted  by  her  in  the  Ecclesiastical  Court,  against  her  husband.     When  the 

i  order  was  made,  the  Court,  no  doubt,  considered  that  the  matters  in  respect  of  which 

I  these  solicitors  were  employed  in  England  were  matters  coiuiected  with  the  litigation 

I  in  this  cause,  but  the  very  contrary  is  the  fact.     What  took  place  was  simply  this  : — 

i  Mrs.  Hope  had  instituted  a  [244]  suit  against  her  husband  in  France,  and  subse- 

■  quently  another  suit  in  the  Ecclesiastical  Court  here.     Now  it  i.s  perfectly  well  known 

that  the  only  representatives  of  a  party  suing  in  the  Ecclesiastical  Court,  in  the 

j  ordinary  form,  are  the  proctors  of  that  Court ;    but  the  order  which  the  Court  has 

I  made  is  for  substituted  service,  not  upon  her  proctors,  but  upon  her  solicitons,  the 

'  principle  of   which  order  amounts  to  this  :    that  because  one   party  has  a  solicitor, 

retained  by  him  for  purposes  totally  foreign  to  the  litigation  which  is  about  to  be 

instituted  here,  the  Court  has  a  right  to  make  an  order  for  substituted  service  upon 

I  that  party,  not  at  the  instance  of  the  individual  whom  he  happens  to  be  suing  else- 

I  where,  but  at  the  instance  of  complete  strangers.     What  are   the  principles  upon 

[which   substituted   service  was    originally  adopted    and    recognized  by  this   Court? 

1  Originally,  it  wa.s  confined  entirely  to  the  case  of  a  Plaintiff  at  law,  being  sued  in 

[  equity  by  the  Defendant  at  law.     Ne.xt,  it  was  allowed  to  be  made  on  a  person  who 

had  a  general  authority  to  act  for  the  Defendant  in  respect  of  the  property  withheld 

and  sought  to  be  recovered.     A  third  case  in  which  it  has  been  allowed  is  where  a 

party  has  gone  abroad,  and  so  remained,  to  avoid  the  process  and  the  juristliction  of  the 

Court,  so  as  to  prevent  the  administration  of  justice.     There  the  Court  has  made  an 

Older  for  substituted  service  on  a  person  proved  to  be  corresponding  with  the  party. 

No  case  will  be  found  in  the  books  which  is  not  referable  to  one  or  other  of  these 

three  cases. 

Now,  in  this  case,  the  only  proceeding  that  had  taken  place  between  Mr.  and  Mrs. 
Hope,  within  this  jurisdiction,  was  a  suit  by  Mrs.  Hope  to  obtain  a  divorce  a  mensd 
el  thorn.  In  that  state  of  things,  an  application  is  made  to  the  Court,  founded  upon 
the  affidavit  of  a  clerk  of  Messrs.  Few  (Mr.  Hope's  solicitors),  [245]  which  stated 
that,  having  discoveicd  that  Messrs.  Urover  &  Coare  were  Mrs.  Hope's  solicitors,  he 
had  applied  to  them,  and  was  informed  that  they  were  so  in  the  suit  in  the  Ecclesi- 
astical Court  by  Mrs.  Hope  against  her  husband  ;  but  they  ultimately  returned  the 
bill,  with  which  thev  had  been  served,  saying  they  had  no  instructions  to  appear  for 
Jlrs.  Hope.  Now  these  gentlemen  were  not  acting  at  all  as  solicitors  in  the  sense  of 
representing  Mrs.  Hope  in  a  Court  of  Justice,  but  they  were  more  properly  to  be 
denominated  her  agents  for  the  purpose  of  employing  a  proctor  in  the  I-ilcclesiastical 
Court.  It  appears  by  their  own  statement  they  had  been  consulted  by  Mrs.  Hope 
respecting  the  institution  of  the  suit  in  the  Ecclesiastical  Court,  but  there  is  no 
ground  for  saying  that  they  had  ever  received  any  authority  to  represent  her  in  the 
.  matters  in  dispute  here.  A  suit  for  a  divorce  a  vunM  ct  thoro  has  no  connection  with 
'  the  subject-matter  of  the  present  suit,  and  Messrs.  Grover  iV;  Coare  could  not,  there- 
,  fore,  be  s<iid  to  represent  Mrs.  Hope  as  to  the  subject  of  the  bill,  or  to  be  retained  to 
j  prosecute  any  matter  coiniected  therewith.  Upon  what  principle,  then,  is  the  Court 
to  say  that  service  upon  these  persons  is  to  be  service  upon  the  princiiwl  Defendant? 
You  may  just  as  well  .say  that  the  Court  will,  at  the  instance  of  A.  B.,  onler  sub- 
stituted service  upon  the  solicitor  of  C.  D.,  though  the  solicitor  of  C.  1).  has  been 
employed  by  him  for  a  purpose  totally  different  from  the  matter  with  respect  to 
which  A.  B.  is  now  suing  him.  The  power  to  order  substituted  service  can  only  be 
(  exercised  where  the  Defendant  is  prosecuting  the  Plaintiff  in  respect  of  the  same 
matters  as  are  involved  in  the  suit  in  which  the  order  is  made.  The  authorities  are 
quite  consistent  with  this  view  of  the  case,  and  the  whole  of  them  are  collected  and 
cited  in  the  judgment  of  N'ice-Chancellor  [246]  Shadwell  in  HMimiM-  v.  Cour/rui/ 
(12  Sim.  140).  Now,  though  the  rule  then  laid  down  was  deduced  from  the  earlier 
authorities,  that  case  is  the  first  in  which,  in  any  distinct  form,  the  rule  is  extended 
to  an  individual,  sued  in  this  Court,  who  had  appointed  a  particular  person  to  be  his 
general  agent,  and  to  represent  him  with   respect  to  the  property  which  was  the 
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subject  of  the  suit  in  this  Court.  And  the  Vice-Chancellor  distinguishes  that  case 
from  Smith  v.  The  Hibernian  Mine  Companij  (1  Sch.  &  Lef.  238),  on  the  ground  that 
the  power  of  the  agent  in  the  latter  case  was  merely  to  act  for  the  absent  party  io 
the  management  of  his  att'airs  generally.  [The  Master  ok  the  Kolls.  There  are 
several  earlier  cases  in  which  the  general  power  to  act  for  a  Defendant  has  induced 
this  Court  to  make  an  order  for  substituted  service.  There  is  a  case  of  Lwly 
Carrin{/tm  v.  Cantilhm  (Bunb.  107),  which  is  referred  to  in  Hinde's  Pract.  (p.  85),  in 
which  such  an  order  was  made  upon  an  agent,  formerly  a  partner,  and  then  a 
Co-defendant.  In  Carter  v.  Jh'  Jlnme  (Dick.  39),  service  of  the  xuhpivna  upon  the 
Defendant  abroad  was  held  good  ;  then  there  is  the  case  of  Hunt  v.  Lcrer  (5  Ves.  147), 
in  which  the  suhpo'na  was  sent  to  the  Defendant  in  a  letter,  under  cover,  directed  to 
a  person  to  whom  he  had  directed  his  letters  to  be  sent.  The  principle,  I  apprehend, 
is  that  the  Court  holds  service  to  be  good  if  it  sees  there  is  a  reasonable  certainty 
that  the  Defendant  will  know  of  it ;  that  is  the  sensible  reason.  Here  you  are 
coming  to  discharge  the  order  admitting  that  you  knew  of  it.]  That  is  not  the  mode 
in  which  to  try  it.  It  has,  of  course,  come  to  the  knowledge  of  the  Defendant,  but 
it  must  be  taken  on  the  general  principle  ;  and  the  question  is,  whether,  at  the  time 
the  application  was  made  to  the  Court,  the  order  ought  to  have  been  made  ? 

[247]  The  M.4ster  of  the  Rolls  [Sir  John  Komilly],  I  think  that  the  order 
ought  not  to  be  set  aside.  The  principle,  I  apprehend,  upon  which  the  Court  acts,  is 
very  clear  and  easily  stated  ;  the  object  of  subpcfjia  is  to  give  a  party  notice  of  the 
Plaintift"'s  demand  ;  and  the  object  of  the  Court,  where  it  is  impossible  to  serve  the 
Defendant  personally,  or  the  Defendant  does  not,  by  a  recognized  agent,  accept 
service,  is,  to  ascertain  that  the  utmost  has  been  done  to  give  the  Defendant  notice  of 
the  claim  made  against  him.  It  is  upon  that  principle  that  when  the  Defendant  ift 
equity  is  suing  at  law  in  respect  of  the  same  matters,  and  the  Plaintiff  in  equity  seeks 
to  restrain  the  action,  service  on  the  attorney  at  law  is  held  good  service  upon  the 
Defendant  in  equity.  So  it  is  where  there  is  an  authority  given  to  a  person  to 
transact  matters  of  a  particular  description,  service  upon  that  person  is  made  good 
service  upon  the  person  himself,  when  the  person  himself  cannot  be  served.  So  it  is 
that  service  at  a  Defendant's  last  place  of  dwelling  is  sometimes  deemed  good  service. 
In  these  matters  the  Court  will  not  allow  a  person  to  avoid  the  performance  of  a  duty 
to  the  Plaintiff  by  any  technical  means,  as  by  pretending  that  he  has  no  knowledge 
of  what  the  claim  is.  I  do  not  find,  in  the  case  of  Hohhouse  v.  Courtneij  (12  Sim.  140), 
that  the  case  of  Hunt  v.  Lerer  (.5  Ves.  147,  n.),  was  referred  to.  It  was,  I  apprehend, 
decided  upon  the  same  principle  ;  there  the  service  was,  by  sending  a  suhpuna  to  the 
Defendant  under  cover,  directed  to  a  person  to  whom  the  Defendant  had  directed 
letters  to  be  sent  to  him ;  this  was  deemed  to  be  good  service. 

In  this  case,  upon  the  affidavits,  there  appears  reason[248]-able  ground  to  belie\e 
that  Messrs.  Grover  &  Coare  were,  in  fact,  the  agents  of  this  lady  in  this  matter. 
Upon  the  affidavit,  I  thought  there  was  priind  facie  evidence  to  believe  such  to  be  the 
fact,  and  accordingly  I  directed  service  upon  them  to  be  good  service.  If  Messrs. 
Cirover  &  Coare  had  come  here  to  discharge  that  order  upon  an  affidavit,  saying  that 
they  had  no  authority  whatever  to  act  for  this  lady  in  this  matter,  then  it  would  have 
been  exceedingly  difficult  to  say  that  this  was  a  service  which  ought  to  be  supported. 
They  file  no  affidavits  at  all,  but  all  they  do  is  to  repudiate  their  right  to  receive  it ;. 
this  Court,  however,  does  not  inquire  into  whether  they  repudiate  their  right  to 
receive  it  or  not ;  that  is  a  matter  which  this  Court  will  determine  for  itself.  What 
this  Court  will  require  them  to  do  if  they  have  no  authority  to  act  for  the  lady  in  the 
matter  of  this  suit  is  this — they  must  state  that  plainly  and  explicitly  in  an  affidavit;, 
and  then,  no  doubt,  the  Court  would  discharge  this  order,  and  say  that  service  upon  ' 
them  could  not  be  deemed  good  service  upon  this  lady.  But  having,  as  it  appears  to 
me,  upon  the  affidavit  in  the  first  instance,  priiml  fade  evidence  that  they  had  authority 
to  act  for  her  in  the  suit,  they  do  not,  when  they  are  put  upon  the  denial  of  that  fact, 
deny  it,  but  simply  seek  to  discharge  the  order.  I  therefore  think,  in  that  state  of 
circumstances,  that  the  order  ought  not  to  be  discharged.  I  shall  hold  the  service  to- 
be  good  service  upon  the  lady. 

The  preliminary  objection  being  disposed  of,  it  was,  after  some  discussion,  arranged 
that  for  the  purpose  of  arguing  the  principal  motion,  an  appearance  should  be  then 
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entered  for  Mrs.  Hope  with  the  registrar,  with  liberty  to  apply  to  the  Court  to  with- 
draw it,  in  case  the  order  for  substituted  service  should   be  discharged  upon  [249] 

(appeal.     The  principal  motion  as  to  the  jurisdiction  was  then  argued. 

j        Mr.  K.  Palmer  and  Mr.   Amphlett,  in  support  of  the  motion.     The  proposition 

■  that  the  Court  has  no  jurisdiction  in  this  case  is  one  of  a  very  startling  and  novel 
description,  and  seems  opposed  to  the  plainest  principles  both  of  law  and  practice  as 
administered  in  this  Court ;  for  it  amounts  to  this,  that  the  infant  Plaintift's,  wards  of 
this  Court,  represented  bj'  a  next  friend,  and  who  being  out  of  the  jurisdiction,  are 
desirous  of  being  brought  within  it,  have  no  right  to  be  heaid  in  their  own  suit, 
because  the  Defendant,  who  has  appeared  to  the  bill,  has  filed  numerous  affidavits, 
and   has  not  demurred  to  the  jurisdiction,  has  got  them  in  her  custody,  which  is 

',  alleged  to  be  wrongful.  It  requires  some  principle  or  authority  to  support  such  a 
j  proposition.  But  the  matter  does  not  end  there.  These  children  are  natural  born 
\  English  subjects,  whose  parents  the  French  Court,  by  repeated  decisions,  in  a  suit 
I  instituted  by  the  mother  herself,  has  pronounced  to  be  aliens.  That  Court  has  also 
1  declared  that  the  proper  jurisdiction  for  determining  the  question  is  in  the  Iviglish 

■  Courts,  and,  though  it  has  taken  provisional  measures  for  the  custody  of  the  children 
i  until  the  decision  of  the  English  tribunal  has  been  obtained,  it  has  shewn  itself 
!  prepared  to  give  effect  to  that  decision  whenever  pronounced.  Who  ever  heard  of 
'  this  Court  being  asked,  by  a  person  who  has  appeared,  to  assist  in  keeping  English 
I  children  out  of  its  jurisdiction,  on  a  plea  of  its  having  no  jurisdiction  over  them, 

while  the  foreign  Court  repudiates  all  right  to  interfere,  except  provisionally,  and  has 

declai'ed  that  it  is  prepared  to  aid  this  Court  in  carrying  out  any  order  it  may  make  ? 

i  The  Court  has  juiisdiction,  and  nothing  can  be  suggested    to  the  contraiy,  which 

would  not  involve  the  proposition  that  the  Court  never  has  juris-[250]-diction  when 

an  infant  Plaintiff  is  abroad.     The  domicile  of  an  infant  follows  the  domicile  of  its 

I  father,  and  the  domicile  of  the  father,  in  this  case,  is  English  ;  and  if  this  Court 

;  determines  that  the  children  ought  to  be  restored  to  the  father,  and  arras  him  with 

:  authority  to  ask  for  their  custody  from  the  French  Courts,  they  will  execute  the 

I  order  of  this  Court. 

But  then  it  is  said  that,  even  if  the  Court  has  jurisdiction,  it  will  not  exercise  it, 
I  when  the  infants,  who  would  otherwise  be  proper  subjects  of  it,  are  abroad.  The 
i  same  thing  might  be  contended  if  the  children  were  abroad,  not  merely  as  here,  in  an 
I  improper  custody,  but  kidnapped  and  taken  away  without  their  own  consent  ;  but  no 
'  authority  can  be  produced  in  support  of  such  a  proposition  ;  nor  is  there  any  case  in 

■  which  the  question  has  been  distinctly  raised.  The  only  case  in  which  anything  like 
:  the  question  was  raised,  was  in  lii'  Tai/Ior  (11  Sim.  178);  and  there  the  decision  did 
;  not  turn  upon  the  question  of  jurisdiction,  but  on  the  means  of  enforcing  any  order 
'  which  the  Court  might  make.  This  Court  will  even  exercise  jurisdiction  over  foreign 
'  children  when   found   within   its  jurisdiction.     In   the  case  of  Di'   ManncriUe  v.  De 

Maniu-viUe  (10  Ves.  .5"J),  the  Court  declined  to  interfere  to  restore  the  children  to  the 
father,  without  security  being  given  that  he  would  not  take  them  out  of  the  juris- 
diction, he  being  a  Frenchman,  and  the  children  being  in  this  countr3\  The  case  of 
Jolintitone  v.  Hml/ir  (10  CI.  &  F.  42),  proceeded  entirely  upon  the  same  principle, 
which  was  this :  That  this  Court  could  not  decline  the  duty  of  providing  for  infant 
children  whom  it  found  de  fnr/o  within  its  juri-sdiction  ;  and  that  this  Court,  in  the 
discharge  of  that  duty,  would  not  hold  itself  necessarily  bound  to  adopt  the  authority 
of  t\itors  and  curators  [251]  who,  being  domiciled  in  Scotland,  received  from  the  law 
of  Scotland  a  certain  delegated  authority  there,  with  reference  to  infants,  which  could 
not  be  exercised  in  this  country,  siw  jure,  by  any  means  known  to  the  law.  There  is 
nothing  in  that  case  which  shews  that  the  Court  will  not  exercise  its  jurisdiction  to 
provide  properly  for  the  care  and  education  of  English  children  who  may  happen  to 
be  abroad,  in<lependently  of  the  question  as  to  the  measures  that  had  been  used  to 
bring  the  children  within  the  jurisdiction.  In  >'«///.<  v.  Saniiiwn  (6  Ves.  572),  the 
Court  exerciscil  jurisdiction  over  a  ward  of  Court,  married  in  Scotland  the  same  day 
the  bill  making  her  a  ward  was  filed,  both  parties  lieing  foreigners,  and  the  property 
abroad.  And  in  Stephens  v.  James  (1  Myl.  iV  K.  f)27),  the  Couit  exercised  jurisdiction 
in  ordering  maintenance  for  children  whom  their  father,  a  bankrupt,  had  taken  with 
him  to  America.     Upon  the  whole  there  can  be  no  doubt,  but  the  father  may  obtain 
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an  order  for  the  restoration  of  the  children,  who,  being  in  England,  have  returned  to 
Franco  upon  an  undertaking  which  has  since  been  broken,  ami  whose  present  residence 
abroad  is,  therefore,  under  an  usurped  authority,  although  originally  lawful,  and  of 
whom  the  provisional  custody  (inly  has  been  given  by  the  French  Courts  to  Mrs. 
Hope,  till  the  (juestion  as  to  the  rightful  custody  has  been  determined  by  the  English 
tribunals,  "the  rightful  judges." 

The  Soi.iciTOK-tiEXEKAL  (Sir  R.  Bethell),  Mr.  T.  H.  Terrell  and  Mr.  Wise,  cmtrh. 
The  question  is,  whether  the  Court  has  jurisdiction  over  the  custody  of  these  infants, 
who  are  out  of  the  jurisdiction,  and  are  made  Plaintiffs  in  this  cause,  not  for  the 
purpose  of  being  made  wards  of  Court,  but  undei'  circumstances  in  which  it  would  he 
impossible  that  they  could  bo  made  wards  of  [252]  Court  in  the  ordinaiy  sense.  The 
two  infant  sons,  to  whom  this  present  application  addresses  itself,  are  descriljcd,  upou 
the  face  of  the  bill,  to  have  been  born  in  France,  and  to  have  been  always,  and  to  be 
at  present,  out  of  the  jurisdiction  of  this  Court;  and  it  prays  that  they  may  be 
delivered  up  to  their  father,  in  order  that  they  may  be  brought  to  and  educated  in 
England,  under  the  direction  of  their  father  or  such  other  ])erson  as  the  Coiut  may 
direct.  There  is  no  prayer  that  a  guanlian  may  be  appointed,  for  the  circumstances 
are  such  that  the  Court  would  not  take  upon  itself  to  exercise  any  authority  or  juris- 
diction in  respect  of  guardianship.  The  application,  in  point  of  fact,  may  be  more 
correctly  described  as  a  sort  of  equitable  writ  of  hulnis  riii-jms  than  any  other  kind  of 
application  ;  it  is  in  fact  asking  the  Court  to  recognize  the  paramount  parental 
authority  of  the  father,  and  to  direct  the  children,  now  abroad,  to  be  delivered  up  to 
him  by  a  person  also  abroad.  Now,  two  considerations  immediately  present  them- 
selves :  one  is,  whether  the  Court  has  any  jurisdiction  or  authority  over  infants  so 
circumstanced:  the  other  is,  whether,  if  the  Court  has  jurisdiction,  it  can  be  exercised, 
having  regard  to  the  impossibilit}'  of  enforcing  any  order  it  may  make.  It  is  matter 
of  very  considerable  doubt,  whether  the  propositions  contended  for  on  the  other  side 
can  be  supported,  either  in  point  of  principle,  or  in  point  of  authority.  The  principle 
acted  on  by  this  Court  is  that  it  exercises  a  jurisdiction  which,  in  theory,  is  to  be 
considered  committed  to  it  by  the  sovereign  of  the  countrj' — the  jiuirns  pairio' — over 
all  those  who  are  within  the  King's  allegiance;  and,  therefore,  upon  that  principle,  it 
was  properly  decided  that  if  this  Court  found  an  infant  within  its  jurisdiction,  either 
resident  or  even  temporarily  staying  here,  it  might  be  called  on  to  interfere  for  his 
protection.  This  proceeds  upon  [253]  a  well  recognized  principle,  for  not  only  are 
those  who  are  born  within  the  allegiance,  subjects  born  ad  fide  in  doinini  regix,  entitled 
to  the  benefit  of  that  jurisdiction,  but  persons  who  are  within  the  allegiance  of  the 
King,  owing,  as  they  do,  temporary  obedience  to  the  laws  of  the  country,  mdess  the}' 
are  alien  enemies,  may  appeal  to,  and  have  the  benefit  of,  the  laws.  But  how  the 
power  of  the  Court,  that  is,  of  the  sovereign,  can,  by  possibility,  be  extended  to 
children  born  and  resident  abroad  it  would  be  dithcult,  both  on  general  principles  of 
jurisprudence  and  the  peculiar  rules  of  our  municipal  law,  to  understand.  The  ease 
of  these  children  is  precisely  that  in  which  the  conflict  of  laws  is  most  common,  and 
upon  which  jurists  differ  the  most.  These  children,  though  the  children  of  an 
Englishman,  are  native  born  subjects  of  the  Crown  of  France,  and,  according  to  the 
common  law  of  England,  they  are  aliens,  though  by  the  municipal  positive  law  they 
are  natural  born  subjects.  It  is  a  matter  of  considerable  ditiiculty,  therefore,  to 
determine  whether  the  law  of  France,  which  is  in  accordance  with  our  common  law 
and  the  international  law  of  every  country,  is  to  give  way  to  a  particular  municipal 
law,  which  is  at  variance  with  the  law  of  all  nations.  There  ma}^  be  some  reason  for 
one  Government  applying  to  the  other  on  a  question  of  this  kind  ;  but  how  this 
Court,  that  is,  the  Crown  of  England,  can  interfere,  and  make  an  order,  and  say  to 
the  French  Court,  "These  children,  by  our  municipal  law,  ought  to  be  brought  within 
the  jurisdiction  of  the  Court  of  Chancery,  and  we  call  upon  you  to  deliver  them  up," 
it  is  difficult  to  see.  If,  indeed,  the  children  have  been  taken  abroad  confessedly  with 
a  view  to  defeat  the  jurisdiction,  the  institutions  of  all  countries  recognize  interference 
to  prevent  a  fraud  upon  the  authority  of  the  Court,  just  as  the  Court  pursues  with  its 
process  a  party  absconding  to  avoid  it.  The  case  [254]  of  Johnstone  v.  Bmttit'  (10  01. 
iV-  F.  42)  has  been  cited  in  support  of  the  proposition  that  this  Court  has  jurisdiction, 
but  that  authority  is  quite  inimical  to  the  other  side,  and  the  case  of  Salh's  v.  Savignon 
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(6  Ves.  572)  is  inapplicable,  for  there  the  lady  was  in  this  country,  or  at  least  in 
transitu  to  Gretna  Green,  and  she  had  property  consigned  to  this  country.  In  Stephens 
V.  Jonef  (1  Myl.  &  K.  627),  the  interference  by  the  Court  was  at  the  solicitation  of 
the  father  himself,  who  had  the  custody  of  the  child  and  who  brought  his  person 
within  the  jurisdiction  where  his  fortune  was.  In  Johnstone  v.  Beattie  (10  CI.  &  ¥.  42) 
the  child  was  here  and  the  mother's  property  was  here,  and  the  question  was,  whether 
the  Court  would  divest  itself  of  its  jurisdiction  and  yield  to  the  right  of  the  curators 
in  Scotland.  So  that  the  cases  cited  do  not  support  the  proposition  contended  for. 
An  infant  cannot  be  made  a  ward  of  Court  (except  in  cases  of  fraud)  unless  he  be 
within  the  power  of  the  Court  and  capable  of  having  a  guardian  appointed.  This 
case  is  different  in  both  respects,  for  there  is  no  application  to  appoint  a  guardian,  and 
the  infants  are  out  of  the  power  of  the  Court.  The  application  is  simply  for  the 
delivery  of  the  children  to  their  father  ;  but  there  is  no  power  in  the  Court  (except 
the  infant  be  within  the  jurisdiction  of  the  Court,  and  an  application  Vje  made  for  a 
guardian)  to  interfere  in  any  way  in  respect  of  his  custody  ;  the  case  of  Johnstone  v. 
Hidttie  (ll)i(l.)  wholly  proceeded  on  those  principles.  The  marriage  of  these  parties 
was  English,  therefore  the  lex  loci  rontrartus  prevails,  and  when  the  foreign  Courts 
understood  that  the  marriage  was  English,  they  repudiated  all  jurisdiction  to  decide 
as  to  the  question  of  separation,  but  not  as  to  the  custody  of  the  children.  It  was 
the  suit  in  the  I']cclesiastical  Court  to  which  they  [255]  referred,  when  they  declared 
the  English  tribunals  the  "rightful  judges,"  and  not  to  the  Court  of  Chancery,  or  to 
the  question  as  to  the  custody  of  the  children  as  to  which  thej'  claimed  cognizance. 
The  French  Court  declared  themselves  incompetent  to  entertain  the  primary  proposi- 
tion of  divorce,  and  directed  that  ijuestion  to  be  decided  in  England  ;  but  they  said 
they  would  suspend  the  other  question  till  the  primary  one  had  been  determined, 
never  for  a  moment  intending  to  declare  themselves  incompetent  to  decide  as  to  the 
custody.  The  Courts  of  P^ ranee  are  just  as  competent  as  our  own  to  determine  that 
ipiestion,  and  in  fact  it  is  at  this  present  moment  res  judicata,  and  ought  not  to  be 
reheard.  It  is  a  mistake  to  suppose  that  the  French  Courts  will  make  themselves 
ancillary  to  this  Court,  in  a  matter  in  which  they  have  exercised  jurisdiction  and 
have  made  a  provisional  order.  Lastly,  the  Court  has,  at  all  times,  been  careful  to 
a\i)id  making  orders  which  it  may  not  be  able  to  enforce,  lest  it  should  expose  itself 
111  derision  and  mockery.  They  cited  ('rawfon/'s  case  (1  Myl.  &  Cr.  240) ;  Re  Speme 
I  ■:  Fhill.  247) ;  Code  de  Procedure  Civile  (art.  307). 

TnK.  M.\STER  OF  THE  KoLLS  [Sir  John  Komillyj.  Upon  this  preliminary  question 
iif  jurisdiction,  I  entertain  no  doubt.  The  argument  has  neccs.sarily  branched  into 
two  parts,  upon  one  of  which  I  intend  to  express  no  opinion  whatever.  The  first 
question  is,  whether  this  Court  has  any  jurisdiction  to  entertain  the  application.  The 
second  question,  which  has  been  argued  and  in  a  great  measure  connected  with  it, 
is  as  to  the  propriety  of  exercising  the  jurisdiction,  in  case  the  Court  has  it,  under  the 
circumstances  of  this  case. 

[256]  Of  course,  in  considering  this  preliminary  question  of  the  jurisdiction  of 
the  Court,  and  as,  indeed,  in  considering  any  part  of  the  (juestion  at  all,  I  must  only 
look  at  what  is  for  the  benefit  of  the  infants.  Now,  it  appears  to  me  that  the  question 
with  respect  to  the  residence  in  this  countiy  depends  upon  this  proposition  :  whether 
the  children  are  or  are  not  what  I  may  call  English  children — that  is  to  say,  whether 
they  are  or  are  not  natural  born  English  subjects.  I  entertain  no  doubt,  whatever 
conHict  there  may  be  in  certain  cases  with  respect  to  the  fact  of  children  born  in  a 
foreign  country  being  for  certain  purposes  subjects  of  that  country,  that  the  children 
of  an  English  gentleman,  born  abroad,  are,  to  all  intents  and  jjurposes,  natural  liorn 
English  subjects,  though  they  be  born  of  a  mother  who  was  formerly  a  foreigner,  and 
an  alien  ;  that  they  are  to  be  treated  exactly  in  the  same  manner  as  if  they  had  been 
born  in  this  country  and  had  gone  abroad  immediately  after  their  birth  ;  and  that  the 
fact  of  their  birth  abroad  does  not,  so  far  as  regards  any  application  that  may  be 
made  for  their  benefit,  in  the  slightest  degree  affect  the  functions  or  powers  of  this 
Court,  although  that  fact  and  the  other  circumstances  of  the  case  may  materially 
affect  the  judgment  of  this  Court,  as  to  the  propriety  of  attempting  to  exercise  the 
power  which  it  may  po.ssess. 

Being  of  opinion  that  these  children  are  natural  born  English  subjects,  residing 
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abroad,  I  cannot  doubt  that  the  Court  has  jurisdiction,  provided  it  can  see  the  m(nle 
of  enforcing  it,  of  doing  what  niiiy  be  most  for  the  benefit  of  natural  born  chiidrtMi 
residing  in  a  foreign  country.  That  this  Court  so  acts  is  of  daily  experience.  The 
case  of  lie  Spence,  to  which  Mr.  Wise  referred,  is  an  instance  of  that  description. 
The  mode  in  which  it  acts,  in  enforcing  its  orders,  is  independent  of  the  qui^-JtiuM 
whether  the  Court  has  jurisdiction  in  the  matter  at  [257]  all ;  but,  if  I  am  infdi  lu.il 
that  there  are  English  children  residing  abroad,  who  are  not  properly  treated,  ur  aiu 
not  properly  educated,  who  are  possessed  of  large  property  in  this  country,  this 
Court  has  jurisdiction,  and  it  becomes  its  duty  to  adopt  every  means  it  can  of 
enforcing  it  in  such  a  manner  as  may  be  for  the  benefit  of  those  children.  That  is  the 
real  question  of  juiisdiction  which  I  have  to  consider  upon  this  point. 

The  case  of  JnhnMime  v.  Hcattic  was  the  converse  of  the  present.  I  feel  satisfied 
that  nothing  would  have  so  astonished  the  learned  Judges,  arid  more  especially  Lord 
Cottenham,  who  decided  that  case  in  the  fir.st  instance,  on  appeal  from  \'ice-Chaiicellor 
Shadwell,  than  to  have  been  told  that  they  were  laying  down  such  a  position  as  this: 
that  this  Court  had  no  jurisdiction  to  deal  with  natural  borTi  infant  subjects  abroad. 

In  Johnstone  v.  Beattie,  the  materiality  of  the  residence  of  the  children  was 
important,  in  this  respect  that  it  was  an  undoubted  fact  in  that  case  that  the  child 
was  not  an  English  subject,  in  the  strict  sense  of  the  word,  that  she  was  a  Scotch 
child,  born  in  Scotland,  and  all  her  property  was  out  of  the  jurisdiction  of  the  Court. 
There  may  have  been  some  question  as  to  some  little  property  derived  from  her 
mother  in  this  country,  but  I  do  not  remember  that  much  stress  was  laid  upon  that; 
her  property  generally  was  out  of  the  jurisdiction  of  the  Court.  The  (juestion  of  the 
presence  of  the  child  within  the  jurisdiction  of  the  Court,  if  it  be  a  foreign  child 
having  no  J^nglish  property,  is  clearly  of  the  greatest  importance.  It  is  impossible 
that  the  Court  could  deal  with  the  question  at  all  but  for  this  circumstance.  But  the 
Coiu't,  in  exercising  the  functions  of  the  paniis  jia/ricr,  is  bound  to  exercise  those 
functions  for  all  those  subjects  of  whom  the  sovereign  is  the  [258]  parent,  amongst 
whom  are  the  natural  born  children  of  the  realm,  who,  whether  born  within  it  or  not, 
are  alike  the  objects  of  the  sovereign's  care  and  attention,  and  for  whose  benefit  and 
protection  this  Court  is  bound,  so  far  as  it  can,  to  interfere. 

But  the  mode  of  interfering  requires  much  consideration.  Whether  this  Court 
will  ever  pronounce  an  order  that  it  does  not  see  any  mode  of  enforcing  will  always 
be  considered  by  me  to  be  very  doubtful.  On  this  point,  what  has  taken  place  before 
the  foreign  Court,  the  Court  in  France,  is  a  matter  of  verj'  considerable  importance 
in  this  respect ;  and,  in  the  observations  I  make,  I  beg  to  be  understood  not  to  be 
giving  any  opinion  initil  I  have  heard  the  whole  of  the  case,  whether  it  will  be  proper 
for  the  Court,  or  for  the  benefit  of  those  infants,  to  pronounce  any,  or  if  any,  what 
order.  But  it  is  obvious,  on  looking  at  the  proceedings  before  the  Court  in  France, 
that  the  question  is  embarrassed  by  the  circumstance,  that  the  civil  tribunals  in 
France  have  not  power  to  deal  with  the  whole  matter  ;  they  have  power  to  deal  with 
the  question  of  divorce,  but  no  power  to  deal  with  the  custody  of  the  infants :  and, 
according  to  the  authorities  handed  up  to  me,  the  usual  course  of  the  French  Court 
is,  to  give  the  custody  of  these  children  to  the  father  until  the  divorce  is  pronounced, 
retaining  the  power  to  make  a  different  order  if  it  shall  think  fit;  but  that,  after  the 
divorce  is  pronounced,  the  Court  in  France  gives  the  custody  of  the  children  to  the 
person  not  in  the  wrong,  retaining,  however,  the  power  to  make  a  different  order  if  it 
shall  think  fit.  In  fact,  it  would  be  governed  bv  the  circumstances  of  the  case,  the 
rule  not  being  imperative  to  make  an  order  as  to  the  custody  of  the  children  follow 
the  determination  of  who  was  in  the  right.  The  Court  in  France  then  possibly  may 
have  supposed  that  the  English  Court  in  Doctors'  Commons  [259]  had  a  similar 
power  of  deciding  as  to  the  custody  of  the  children  here  ;  but  the  Court  at  Doctors' 
Commons,  in  a  suit  for  divorce,  has  no  such  power.  In  a  suit  for  restitution  of 
conjugal  rights  the  Ecclesiastical  Court  here  has,  incidentally,  as  a  consequence  of  the 
order  it  may  make,  such  a  power,  but  it  has  no  jurisdiction  to  decide  what  shall  be 
done  with  the  custody  of  the  infants,  either  before  or  after  the  divorce  ;  that  belongs 
to  the  Court  of  Chancery.  I  do  not  express  any  opinion  whatever  with  respect  to 
whether  the  course  to  be  adopted  by  the  Court  in  France  will  wait  for  or  depend  upon 
any  decree  which  may  be  pronounced  by  this  Court ;  and  certainly  it  will  be  (not 


JMBEAV.  260.  PRATT    V.    WALKER  349 

having  heard  Mr.  Palmer  upon  the  subject)  difficult  to  persuade  me  that  I  can  make 
any  order,  in  any  shape,  which  shall  attempt  to  he  compulsory  upon  them,  or  in  the 
slightest  degree  to  fetter  their  judgment,  or  interfere  with  their  functions.  It  may 
be  possible  that  if  I  were  to  state  what  this  Court  would  do  with  such  infants,  if  they 
were  within  the  jurisdiction  of  this  country,  the  Court  in  France  might  pay  attention 
to  that  opinion.  Upon  that  I  express  no  opinion  ;  but  this  is  obvious  that  two 
questions  came  before  them  ;  one  was  with  respect  to  the  alimony  of  the  wife,  which 
was  a  question  to  be  considered  by  the  Court  which  had  jurisdiction  to  entertain  the 
'|uestion  of  divorce  ;  and  another,  with  respect  to  the  custody  of  the  infants.  That 
Court  held  that  it  was  proper  that  alimony  should  be  given  to  the  wife,  and  they  made 
a  provisional  order  for  that  purpose,  and  also  a  provisional  order  as  to  the  custody  of  the 
infants,  reserving  the  making  of  any  further  oi'der  until  after  some  competent  tribunal 
in  this  country  had  pronounced  a  decree  upon  this  subject.  What  the  effect  may  be 
upon  them  of  any  decree,  I  am  luiable  to  form  an  opinion  ;  and  upon  the  (juestion  of 
whether  this  Court  will  make  any  order  with  respect  to  the  custody  of  the  infants,  I 
will  not  express  an  opinion  [260]  until  I  can  see  some  mode  by  which  the  order  of 
this  Court  may  be  made  effectual.  But,  upon  the  question  whether  this  Court  has  a 
right  to  entertain  the  question,  whether  it  is  its  bounden  duty  to  entertain  the 
question,  I  have  no  doubt  whatever. 

It  was  suggested  that  the  exercise  of  this  jurisdiction  would  turn  out  to  be  very 
injurious  to  the  children,  as  their  maintenance  abroad  was  certain,  and  that  it  was 
dnulitful  if  the  interference  of  the  Court  in  this  country  were  certain.  If  that  be  so, 
it  will  Ije  a  matter  of  grave  importance  to  consider  when  I  have  to  take  into  considera- 
tinn  the  question,  whether  I  shall  exercise  such  power  as  I  may  have;  but  that  the 
Court  is  bound  to  entertain  the  question,  as  to  what  is  best  to  be  done  for  these 
infants,  and  to  see  in  what  manner  it  can  best  be  effected,  I  entertain  no  doubt;  and, 
therefore,  I  consider  myself,  if  the  parties  require  it,  bound  to  hear  this  motion. 

I  strongly  impress,  however,  upon  both  parties  the  great  importance  of  endeavour- 
ing to  come  to  some  arrangement  of  this  matter,  which  may  preclude  the  necessity  of 
entering  into  the  details,  which  cannot  but  be  jjainful,  and  probably  injurious  to  the 
infants. 

Note. — Affirmed  by  the  Lord  Chancellor,  7th  June  1854. 


[261]     Pkatt  v.  AYalker.     August  2,  1854. 

\\  here  a  notice  of  motion  does  not  ask  for  costs,  it  is  irregular,  where  the  Respondent 
does  not  appear,  to  take  an  order  for  costs  upon  an  affidavit  for  service. 

In  this  case.  The  Ma.stek  of  the  Rolls  [Sir  John  Romilly]  held  that  where  an 
order  was  taken  upon  an  affidavit  of  service  of  the  notice  of  motion,  the  party  moving 
can  only  obtain  that  which  i.s  asked  by  the  notice  of  motion.  That  consequently, 
where  the  notice  of  motion  does  not  ask  for  costs,  and  the  Respondent  does  not  appear, 
it  is  irregular  to  take  an  order  for  costs  on  an  affidavit  of  service. 

Mr.  Morris,  in  support  of  the  motion  to  discharge  the  order. 

Mr.  T.  H.  Terrell,  contrii. 

Note. — Sec  Clark  v.  Joipies,  11  Beav.  62.3;  Mann  v.  King,  18  Ves.  297;  Cox  v. 
AUingham,  3  Mad.  393  ;  and  llohlen  v.  Kijnudon,  i  Beav.  207  ;  but  see  Leicester  v. 
Leicester,  1  Smith's  Pract.  118  (3d  edit.);  and  Lord  J'orlarlini/ton  v.  Graham,  4  L.  J. 
(N.  S.)  Ch.  241;  Reg.  Lil).  1848,  A.  fol.  1451;  Macirath  v.  J'eikh,  1  Hogan,  443; 
Butler  V.  Gardener,  12  Beav.  525  ;   //'«/  v.  Smith,  3  Beav.  492. 
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[262]    Clack  v.  Holland.     Jpril  26,  27,  28,  1854. 

[S.  C.  24  L.  J.  Ch.  l.S  ;  18  Jur.  1007  ;  2  W.  R.  402.  As  to  what  amount  of  diligence 
is  required  fi-om  a  trustee  in  recovering  trust  property,  see  jrHliains  v.  I{i<!(jin.i, 
18()8,  17  L.  T.  526  ;  In  re  Bror/ilcn,  1888,  .38  Ch.  D.  5.58.  As  to  charge  in  favour  of 
third  person,  sec  In  re  Leslie,  1883,  2.3  Ch.  I).  560.  See  Saunders  v.  Diimman,  1878, 
7  Ch.  1).  830.] 

A  trustee  having  a  duty  to  keep  up  a  policy,  and  the  means  of  proon'ing  funds  for 
that  purpose,  can  himself  ac(|uire  no  lien  on  the  policy  for  premiums  paid  out  of  his 
own  monies,  nor  can  he  give  any  lien  thereon  to  a  third  party  wlio  advances  money 
for  that  purpose  and  which  is  so  applied. 

If  a  trustee  has  no  funds  properly  applicable  for  keeping  up  a  trust  policy,  he  may 
advance  or  borrow  money  to  pay  the  premium.s,  and  the  amount  will  be  a  lien  on 
the  policies. 

A  policy  was  held  on  trust ;  the  trustee  assigned  it  to  A.  B.  to  secure  some  premiums. 
It  being  held  that  A.  B.,  under  the  eircumstances,  had  no  lien  on  the  policy,  it  was 
also  held,  that  he  had  obtained  no  priority  over  the  ccsluis  ipie  Inisf  by  first  giving 
notice  of  the  assignment  to  the  assurance  office. 

Where  it  is  the  duty  of  a  trustee  or  executor  to  obtain  payment  of  a  sum  of  money, 
he  is  exonerated  and  never  required  to  make  good  any  loss  if  he  has  done  all  he 
could  to  obtain  payment,  but  his  eflbrts  have  not  proved  successful.  Na\'  more,  if 
he  has  taken  no  steps  at  all  to  obtain  payment,  but  it  appeal's,  that  if  he  had  done  so, 
they  would  have  been,  or  there  is  reasonable  ground  for  believing  they  would  have 
been,  ineffectual,  he  is  exonerated  from  all  liability. 

In  the  case  of  a  chose  in  action  which  is  not  assignable  at  law,  the  transferee,  taking 
only  an  equitable  interest,  can  obtain  no  greater  benefit  in  it  than  the  transferror 
himself  possessed. 

Trust  funds  were  lent  to  A.  B.  (the  tenant  for  life),  with  the  assent  of  his  wife  and 
children,  who  were  entitled  in  remainder.  A.  B.  secured  the  repayment  to  the 
trustees  by  a  life  policy  and  a  charge  on  his  living.  The  trustees,  for  seventeen 
years,  with  the  a.ssent  and  concurrence  of  A.  B.,  paid  over  the  suiplus  proceeds  of 
the  living  to  A.  B.'s  family,  from  whom  he  was  living  separate.  Held,  that  the 
debt  was  not  thereby  satisfied. 

By  a  settlement  made  in  1806,  certain  real  and  personal  estate  were  settled  upon 
the  ftev.  Thomas  Clack  and  P^lizabeth  Sadler,  successively,  for  life,  and  afterwards  for 
the  benefit  of  the  issue  of  the  marriage. 

In  1823  the  trustees,  under  a  power,  converted  the  trust  property  into  money, 
and  with  the  consent  of  Mrs.  Clack,  and  the  i.ssue  of  the  marriage  then  living,  lent 
£1800,  part  of  it,  to  Mr.  Clack.  By  way  of  security',  Mr.  Clack  by  indenture,  dated  the 
3d  of  May  1823,  demised  the  rectory,  parish  church  and  tithes  of  Milton  l)amerell,  of 
which  he  was  the  incumbent,  to  the  trustees  (Holland  and  Hawker),  for  a  term  of 
ninety-nine  years,  if  he  should  so  long  live  ;  and,  by  the  same  deed,  a  policy  of  assur- 
ance for  £1200,  effected  on  his  own  [263]  life  in  the  names  of  Messrs.  Aberdein,  was 
assigned  to  them.  Mr.  Clack  also  gave  them  a  warrant  of  attorney  to  enter  up 
judgment  for  double  the  amount.  Mr.  Clack  covenanted  to  keep  up  the  policy,  and 
the  trusts  of  the  demise  were,  among  others,  to  pay  the  premiums  for  keeping  up  the 
policy  of  assurance,  and  for  making  such  new  or  additional  assurance  on  Mr.  Clack's 
life,  as  thereinafter  mentioned,  with  an  ultimate  trust  for  Mr.  Clack.  The  trustees 
were  thereby  empowered  to  assure  Mr.  Clack's  life,  either  in  his  or  their  own  names, 
in  any  additional  sum,  not  exceeding  £1900  ;  and  it  was  provided,  that  if  Mr.  Clack 
neglected  to  keep  up  the  policy  or  policies,  the  trustees  might  pay  the  sum  necessary 
for  that  purpose,  or  effect  new  policies. 

By  an  indenture  of  even  date,  to  which  Mr.  and  Mrs.  Clack  and  her  five  children 
(the  only  issue  of  the  marriage)  covenanted  to  indemnify  the  trustees  from  all  actions, 
suits,  demands,  costs,  charges  and  expenses,  by  reason  of  their  office  of  trustees,  or 
lending  the  mone\'  to  Mr.  Clack,  or  any  deficiency  or  insufficiency  in  the  security. 
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Oil  the  28th  of  May  1823  jiidgmuiit  was  entered  up  on  the  warrant  of  attorney,  and 
execution  was  sued  out, and  Richard  Holland,  one  of  the  trustees,  was,  on  the  6th  of  June, 
appointed  sequestrator  of  the  living.  In  June  1823  Crotch  was  appointed  trustee  in 
the  place  of  Hawker,  who  retired,  and  in  September  1823  the  residue  of  the  trust 
money,  amounting  to  £1194,  8s.  4d.,  was  lent  to  Mr.  Clack,  with  the  concurrence  of 
(Mrs.  Clack  and  the  children. 

I  The  scfjuestrator  received  the  tithes  till  Christmas  1826,  when,  at  the  request  of 
Mrs.  Clack  and  her  children,  Henry  Tucker  Clack,  one  of  the  sons,  was  ap-[264]- 
pointed  receiver,  and  continued,  by  himself  or  his  agents,  to  act  as  such  till  the 
death  of  Mrs.  Clack  in  1845,  and  to  apply  the  surplus  income,  after  payment  of  all 
charges  and  disbursements  in  respect  thereof  (including  £80  a  year  to  a  curate,  and 
the  premiums  on  the  policies),  with  the  approbation  of  his  father,  to  the  support  of 
Mrs.  Clack,  as  he  alleged,  but  in  support  of  herself  and  her  children,  and  in  payment 
of  the  debt  due  by  Mr.  Clack,  as  Holland  alleged.  However,  Mrs.  Clack  had  no  other 
means  of  support,  and  her  husband,  who  did  not  reside  with  his  family,  allowed  her 
til  receive  the  income  during  her  life. 

On  the  death  of  Mrs.  Clack  in  1845,  Henry  T.  Clack  ceased  to  be  receiver,  and 
iMr.  Clack  returned  to  the  rectory.  Holland,  however,  continued  sequestrator  after 
;1845,  and  down  to  the  death  of  Mr.  Clack,  never  having,  as  he  alleged,  received  any 
itithes  after  1824  ;  but  there  was  evidence  to  shew  that  he  had  attended  tithe  audits 
jmd  received  rents  after  1845.  He  stated,  by  his  answer,  that  Mr.  Clack,  after  his 
..•etuni  to  the  rectory,  gave  notice  to  the  parishioners  to  pay  the  tithes  to  himself, 
'and  claimed  to  be  entitled  to  them  free  from  any  charge  in  respect  of  the  trust  money 
(lent  to  him,  on  the  ground  that  the  net  income  (about  £270)  for  the  previous 
,twenty-two  years,  was  more  than  suthcient  to  repav  the  entire  loan  ;  and  he  claimed, 
lilso,  to  be  entitled  to  the  policies  as  his  own  property. 

I  Holland,  though,  as  he  alleged,  he  considered  the  loan  paid  off  in  1845,  neverthe- 
iless  endeavoured  to  have  the  policies  kept  up,  and  being  sometimes  unable  to  induce 
!Mr.  Clack  to  pay  the  premiums,  he,  with  Mr.  Clack's  sanction,  borrowed  certain 
sums,  from  time  to  time  from  Daniel  Cullington,  Samuel  Kiles  and  Jane  Eden,  for 
:hat  purpose,  and  they  also  paid  some  of  the  [265]  premiums.  To  secure  the 
^repayment  thereof,  Holland  deposited  the  £1200  policy  with  Samuel  Kiles,  and  the 
£800  policy  with  Jane  Eden,  and  notice  of  the  deposits  was  duly  given  to  the 
Insurance  office,  and  to  Cullington,  to  whom,  it  appeared,  that  Holland  had  offered, 
ly  letter,  to  give,  but  never  actually  did  give,  a  charge  upon  the  £1200  policy  for 
i  former  debt,  and  the  premiums  paid  by  him.  Holland  represented,  to  both 
'Cullington  and  Riles,  that  on  the  death  of  Hawker  (originally  his  co-trustee),  he  had 
become  solely  interested  in  the  £1200  policy,  and  neither  of  them  ever  inquired  into 
Ithe  truth  of  the  statement. 

Mr.  Clack  died  in  1852  insolvent,  and  without  having  repaid  any  part  of  the 
-uuis  advanced  to  him  out  of  the  trust  fund.  Upon  his  death,  Cullington  ga\e  notice 
|to  the  office  of  his  claim  upon  the  policy,  and  the  Plaintiffs,  the  rcstiii.i  que  trud  of 
ithe  settlement,  al.so  gave  notice  that  they  claimed  it.  The  Plaintiffs  filed  their 
Ibill  against  the  trustees  of  the  settlement,  Cullington,  Riles,  and  their  father's 
'representatives,  to  have  the  proceeds  of  tlie  policy  applied  in  repayment  of  the 
;loan  to  Mr.  Clack.  The  Defendants,  Holland,  Cullington  and  Riles,  insisted  that 
ithey  had  a  lien  upon  it,  Holland  for  the  premiums  paid  by  him,  and  the  other  two 
ifor  the  sums  advanced  upon  the  security  of  the  policy.  Miss  Eden  disclaimed. 
1  Mr.  R.  Palmer  and  Mr.  Ijangworthy,  for  the  Plaintiffs.  Holland  was  all  along 
Ithe  sequestrator  of  the  living,  and,  therefore,  had  it  in  his  power,  as  it  was  his  duty, 
jto  pay  the  premiums  upon  the  policy,  as  they  accrued  due,  out  of  the  proceeds  of  the 
jiiving,  and  as  he  neglected  to  do  so,  and  has  thought  fit  to  advance  money  for  the 
purpose,  he  is  not  entitled  to  any  lien  upon  the  policy  for  any  sums  so  advanced. 
\i  he  could  [266]  not  himself  claim  an  equitable  interest  in  tiie  policy,  he  could  not 
;transfer  any  to  Cullington  and  Riles,  or  give  them  any  better  claim  upon  the  policy 
ifor  the  sums  advanced  l)y  them,  for  payment  of  the  premiums,  than  lie  hail  for  the 
|jums  advanced  by  him  personally  ;  besides  they  had  express  or  constructive  notice 
|)f  the  assignment  of  the  policy,  and  of  the  trusts  upon  which  it  was  assigned  ; 
Aiuler.ton  v.   Malthi/  (2  Ves.  jun.  244);  Leijanl  v.  Johnson  (3  Ves.  352);  JVonall  v. 
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Harford  (8  Yes.  4);  Cowell  v.  Simpson  (16  Ves.  278);  Moore  v.  Jerm.'i  (2  Coll.  60); 
Bimulge  v.  lloic  (1  Y.  &  C.  C.  C.  183,  583);  SteeJman  v.  Poo/*  (6  Hare,  193); 
Altorneij-Gennal  v.  Hall  (16  Beav.  388);  Sugd.  Yeiid.  fi  Pur.  (p.  10r)2).  The 
property  being  vested  in  trustees  for  the  benefit  of  the  Plaintiti's,  notice  to  the 
assurance  office  was  not  necessary  to  perfect  their  title;  JJmrle  v.  Hull  (3  Kuss.  1); 
Loveridge  v.  Cooper  (3  Kuss.  30);  Pinketi  v.  JFright  (2  Hare,  120)  ;  Murray  v.  Pinketl 
(12  CI.  &  Fin.  764). 

Mr.  Koupell  and  Mr.  M'.  W.  Cooper,  for  Holland.  The  claim  made  by  the 
Plaintifts  is  consistent  neither  with  the  principles  of  law  nor  with  morality.  Holland 
refused  to  advance  the  trust  money  to  their  father  without  an  indemnity  as  against 
any  breach  of  trust  thereby  committed,  and  3'ct  they  now  turn  round  upon  their 
near  relative  and  try  to  make  him  responsible.  According  to  the  evidence,  Holland 
ceased  in  1823  to  receive  the  income  of  the  living,  and  the  management  of  it  was 
then  placed  in  the  hands  of  H.  T.  Clack,  from  that  time  forward  Holland  had 
nothing  to  do  with  it,  he  was  in  fact  discharged,  and  the  scijuostration,  if  not 
actually,  was  virtually  superseded.  From  1823  to  1S45,  [267]  when  Mrs.  Clack 
died,  she  and  her  children  were  in  the  enjoyment  of  the  income  of  the  living,  and  the 
sums  received  liy  them,  during  that  long  period,  were  amply  sutticient  to  repay  the 
monies  advanced  out  of  the  trust  fund  to  Mr.  Clack,  so  that,  at  the  death  of  Mrs. 
Clack,  the  claim  in  that  respect  was  fully  .satisfied.  But  if  it  be  contended  that  the 
sequestration  was  not  superseded,  and  that  it  was  the  duty  of  the  sequestrator  to  see 
to  the  application  of  the  income,  in  payment  of  the  premiums,  then  it  is  submitted, 
on  the  part  of  the  Defendant,  that  the  sequestration  was  void,  under  the  provisions 
of  the  13  Eliz.  c.  20  ;  or  if  not  void,  then  that  the  Plaintifts,  having  been  in  possession 
and  receipt  of  the  income  of  the  living  under  Holland,  must  be  treated  as  his  agents, 
and  they  can  only  be  entitled  to  relief  upon  accounting  to  the  trustees  for  the 
proceeds.  The  Plaintifts  may  be  entitled  to  the  policies,  but  it  can  only  be  upon 
payment  of  the  monies  advanced  for  the  payment  of  the  premiums. 
Mr.  Begbie,  for  Cullington. 
Mr.  H.  Jenkins,  for  the  trustee  Crotch. 

Mr.  Follett  and  Mr.  Bird,  for  Riles.  The  charge  on  the  benefice  was  void,  under 
the  13  Eliz.  c.  20,  so  also  was  the  sequestration,  and  no  account  can  be  decreed 
or  taken  against  Holland  in  respect  of  it,  for  no  equity  can  be  enforced  upon  illegal 
contracts;  Sharp  v.  Taylor  (2  Phill.  801);  Thomson  v.  Thomson  (7  Yes.  470).  Even  if 
the  sequestration  was  not  void,  it  became  satisfied  upon  the  purposes  for  which  it  was 
issued  being  eftected  ;  Britten  v.  Wait  (3  Barn.  &  Ad.  91-5).  Supposing,  however,  the 
policies  ought  to  have  been  kept  on  foot  out  of  the  income  of  the  living,  [268] 
Holland  is  not  answerable  for  their  not  being  kept  up  from  that  source,  as,  under  the 
circumstances,  the  sequestration  was  virtually  at  an  end,  when  the  management  was 
committed  to  H.  T.  Clack,  who  received  the  tithes  as  the  nominee  of  his  father.  As 
to  notice,  it  cannot  be  contended  that  Cullington  and  Riles  had  express  notice,  nor 
do  the  circumstances  of  the  case  fix  them  with  constructive  notice.  The  Plaintiffs 
did  not  perfect  their  title  to  the  policies,  as  they  ought  to  have  done,  by  giving 
notice  to  the  oftice,  and  they  must  be  postponed  ;  Schondkr  v.  JVace  (1  Campb.  487); 
IVi-d  V.  Reid  (2  Hare,  249);  Martin  v.  Sedgwick  (9  Beav.  333).  Under  all  the 
circumstances,  Holland  was  not  bound  to  keep  the  two  policies  on  foot,  and,  having 
borrowed  money  for  the  purpose  of  doing  so,  the  amount  advanced  was  in  the 
nature  of  salvage  and  became  a  charge  upon  the  policies,  and  payable  out  of  the 
proceeds. 

Mr.  Southgate,  for  the  representatives  of  Mr.  Clack. 

Mr.  R.  Palmer,  in  reply,  cited  Lane  v.  Horlork  (1  Drew.  587);  Ex  parte  WarringiM 
(3  De  G.  M.  &  G.  159);  Jones  v.  Smith  (1  Hare,  43;  1  Phill.  244);  James  v.  Rin 
(1  Kay,  231),  and  referred  to  57  Geo.  3,  c.  99. 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  It  was  the  duty  of  Mr.  Clack 
to  pay  the  premiums  on  the  policy,  and  it  was  the  duty  of  Holland  and  Hawker  to 
see  that  they  were  paid  ;  and,  assuming  that  the  sequestration  was  valid  (upon  which 
I  express  no  opinion),  it  was  their  duty  to  enforce  or  .secure  the  payment  of  the  debt. 
"What  took  place  was  this  : — For  one  year  Richard  Holland  received  the  proceeds  of 
the  living,  with  the  consent  of  Thomas  Clack. 
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[269]  For  twenty-one  years  subsequently  Henry  Tucker  Clack  did  the  same,  and 
during  the  whole  of  this  period  the  policy  was  properlj^  kept  up  and  the  proceeds  of 
the  living  were  received  and  applied  by  Henry  Tucker  Clack,  and  this  with  the 
consent  of  Thomas  Clack.  The  evidence  satisfies  me  that  this  was  so.  The  long 
letter  of  the  30th  of  January  1845,  from  Mr.  Clack  to  Henry  Tucker  Clack,  is 
conclusive  upon  this  point.  He  says,  "  I  let  your  mother  have  the  whole  income 
arising  from  the  living."  So  that  Henry  Tucker  Clack  received  the  proceeds  of  the 
living  and  applied  it  in  a  particular  way  by  the  desire  of  Thomas  Clack,  who  claimed 
to  be  entitled,  and  in  my  opinion  was  entitled  to  the  whole  surplus  of  the  proceeds 
of  the  living,  after  paying  those  previous  charges.  He  allowed  them  to  be  paid  to 
his  wife,  and  upon  her  death  Thomas  Clack  resumed  the  possession  of  the  proceeds 
of  the  living.  This  is  the  way  in  which  the  Defendant  puts  the  case  himself:  that 
the  sequestration  issued  was  not  executed,  but  that  the  proceeds  of  the  living  were 
taken  and  applied,  by  arrangement  and  without  the  consent  of  Thomas  Clack,  down 
to  the  time  when  he  took  possession.  The  sequestration  was  held  over  him  as  it 
were  in  terrorem  to  enforce  the  specific  arrangement  as  to  the  policy. 

I  will  first  consider  the  question  with  respect  to  the  rights  of  the  legal  personal 
;  representatives  of  Thomas  Clack,  and  afterwards  with  respect  to  the  rights  and 
'  liabilities  of  Iiichard  Holland,  the  trustee. 

;       First.  What  right  could  Thomas  Clack  or  his  representatives  have  to  this  policy  ? 

!  In  my  opinion  they  could  have  none.     It  is  to  be  observed  that  Thomas  Clack  never 

complained  that  the  proceeds  of  the  living  were  not  for  the  seventeen  years  properly 

applied.     He  admits  he  allowed  the  surplus  to  be  applied  for  the  [270]  benefit  of  his 

;  wife  up  to  the  time  of  her  death.     He  nowhere  states  that  the  debt  had  been  paid 

off;  he  nowhere  alludes  to  it  or  asserts  that  he  had  not  had  the  benefit  of  the  money. 

';  It  is  alleged  by  the  Defendant,  Richard  Holland,  that  the  debt  was  paid  off  out  of 

!the  proceeds  of  the  living,  but  this  is  repelled  by  the  fact  that  the  appropriation  of 

'the  proceeds  up  to  the  death  of  Mrs.  Clack  in  May  1845  was  sanctioned  by  Thomas 

■  Clack,  and  none  of  the  parties  to  the  transaction  have  acted  upon  the  assumption 

that  the  debt  was  paid  off.     If  such  had  been  the  case,  the  amount  ought  to  have 

been  paid  over  to  Richard  Holland  and  his  co-trustee,  who  were  the  proper  persons 

,to  receive  and  invest  it,  and  the  interest  ought  then  to  have  been  paid  to  Thomas 

I  Clack,  the  tenant  for  life.     Assuming  the  sequestration  to  be  valid,  Richard  Holland 

'  might,  if  he  had  thought  fit,  have  received  the  profits  of  the  living  and  paid  off  the 

ilelit.     But  he  was  not  bound  to  do  so  ;  it  was  in  his  discretion  to  allow  it  to  remain 

;  unpaid,  and  looking  to  the  interests  of  the  family  it  was  not  in  my  opinion  desirable 

■that  he  should  so  enforce  payment;  and  I  am  satisfied  that  none  of  the  parties  ever 

intended  that  he  should  do  so,  but  that  it  was  understood  and  arranged  that  the 

I  policy  should  be  kept  up,  for  the  purpose  of  ultimately  securing  the  repayment  of 

the  debt. 

That  being  so,  the  couclusion  is  obvious  that  the  legal  personal  representatives  of 
Mr.  Clack  can  have  no  claim  upon  the  money  secured  hy  this  policy. 

The  next  question  to  be  considered  is,  what  is  the  position  of  Richard  Holland 
■with  reference  to  this  policy.  In  the  first  place  he  was  the  assignee  of  the  policy  in 
I  trust  to  secure  the  repayment  of  the  debt  to  the  family.  It  does  not  lie  in  his 
;  mouth,  therefore,  to  [271]  say  that  the  debt  was  paid  as  I  have  already  stated.  For 
if  it  had  been  paid  it  ought  to  have  been  paid  to  him.  If  the  sequestration  had 
■been  valid,  he  would  have  had,  through  it,  the  means  of  enforcing  payment,  which 
ihe  never  attempted  to  do  and  he  never  required  payment  from  the  person  in  receipt 
I  of  the  profits  of  the  living.  Up  to  the  death  of  Mrs.  Clack,  Henry  Tucker  Clack 
;  applied  a  sufficient  portion  in  payment  of  those  premiums,  which  ought  to  have  been 
i  paid  by  Thomas  Clack,  who  sanctioned  that  application  of  the  money.  Mr.  Holland 
denies  that  he  was  in  possession  of  the  living  as  se<|uestrator  after  the  dcivth  of  Mrs. 
i  Clack,  but  in  my  opinion,  as  trustee  of  the  policy,  it  was  his  duty  to  see  that 
iThomas  Clack,  who  was  bound  to  pay  the  premiums  on  the  policy,  did  so. 
I  In  the  view  I  take  of  this  particular  part  of  the  case,  it  is  wholly  immaterial 
!  whether  the  sequestration  was  valid  or  not,  or  whether  it  was  executed  or  not 
{executed.  If  it  was  a  valid  sequestration,  Richard  Holland,  if  he,  in  his  discretion, 
thought  fit,  might  have  enforced  the  payment  of  the  debt.     He  has  not  done  so.    But 

R.  \\—\i 
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if  the  sequestration  was  invalid,  it  was  his  duty  to  see  that  Thomas  Clack  paid  the 
jiremiuni  on  the  policy,  and  to  take  all  necessary  steps  for  that  purpose. 

Thereupon,  two  (juestions  arise,  has  he  done  this?  and  if  he  has  not,  had  he  the 
means  of  doing  so  ?  This  species  of  case  frequently  arises  iTi  this  Court.  Where  it 
is  the  duty  of  a  trustee  or  executor  to  obtain  payment  of  a  sum  of  money,  the  trustee 
or  executor  is  exonerated  and  never  required  to  make  good  the  loss,  if  he  has  done 
all  he  can  to  obtain  payment,  but  his  efforts  have  not  proved  successful.  Nay, 
more,  if  he  has  taken  no  steps  at  all  to  obtain  payment,  but  it  appears  that  if  be 
had  done  so,  they  would  have  been,  or  there  is  reasonable  [272]  ground  for  believing 
that  they  would  have  been  inefTectual,  then  he  is  exonerated  from  all  lial)ility.  (See 
Ead  V.  East,  6  Hare,  3-tt<.) 

I  find  it  was  Thomas  Clack's  duty  to  pay  the  premiums,  and  that  it  was  the  duty 
of  Richard  Holland  to  compel  him  to  pay  them  if  he  could.  Down  to  1845  no 
question  arises,  and  the  evidence  satisfies  me  that  from  that  date  down  to  September 
1852,  when  Thomas  Clack  died,  Richard  Holland  had  abundant  means  of  paying  the 
premiums  on  this  policy.  The  evidence  shews  this  ;  he  attended  every  audit  of  the 
tithe  meeting.  He  gave  Mr.  Tapley  directions,  that  if  he  did  not  attend  the  meeting, 
£91  was  to  be  remitted  to  him  for  the  purpose  of  paying  and  settling  those  matters. 
He  received  the  money  and  paid  it,  or  as  much  as  he  thought  fit  of  it,  to  Thomas 
Clack.  Whether  he  was  sequestrator  or  not  is  not  a  matter  of  any  importance.  It 
is  clear  he  exercised  a  control  ;  he  gave  receipts  for  the  profits  of  the  living  ;  he 
exercised  entire  control  over  the  whole  of  the  money  and  actually  received  it  and  took 
it  to  Thomas  Clack.  Either  he  retained  some  portion  of  it  to  pay  the  premiums  on 
the  policy,  or  he  did  not.  If  he  did  not,  he  ought,  in  my  opinion,  to  have  done  so, 
and  Thomas  Clack  could  not  have  complained.  It  is  distinctly  proved,  by  the 
evidence,  that  he  knew  it  was  his  duty  to  do  so,  and  it  is  impossible  that  he  can 
now  be  heard  to  say,  either  that  he  is  not  the  trustee  of  the  policy,  or  that  he  did 
not  know  what  it  was  his  duty  to  do.  Knowing  that  he  ought  to  keep  it  up,  the 
evidence  shews  me  that  he  did  obtain  funds  which  he  ought  to  have  applied  for 
that  purpose,  and  if  he  paid  to  Thomas  Clack  the  money  applicable  to  the  payment 
of  the  premiums,  he,  by  so  doing,  committed  a  breach  of  trust.  I  do  not  express  any 
opinion  at  all  as  to  the  sequestration,  but,  [273]  assuming  it  to  have  been  invalid,  and 
that  Richard  Holland  had  not  funds  for  the  purpose,  and  could  not  get  atiy  from 
Thomas  Clack,  then  it  was  his  duty  to  have  sued  Thomas  Clack  on  the  deed  for  the 
amount  necessary  for  keeping  up  the  policy  ;  and  if  the  policies  were  liable  to  have 
been  lost  in  the  meantime,  bj-  a  default  in  paying  the  premiums,  I  am  of  opinion  that 
if  he,  having  no  trust  funds  for  that  purpose,  had  applied  his  own  money  for  keeping 
up  the  policy,  he  would  then  have  had  a  lien  on  the  policy  for  the  amount  advanced 
by  him  for  the  purpose  of  keeping  it  on  foot. 

With  respect  to  Mr.  Crotch,  I  think  he  did  all  he  could.  He  was  a  trustee,  but, 
Holland,  the  maternal  uncle  of  the  family,  was  his  co-trustee  and  the  acting  trustee, 
and  he  applied  to  Holland  constantly  on  the  subject  to  ask  him  if  the  policy  were 
kept  on  foot,  and  was  informed  that  it  was.  In  fact,  he  took  all  the  steps  which  were 
necessary  for  a  trustee  to  take,  and  considering  the  statements  that  were  made  to 
him,  I  think  it  is  impossible  to  hold  him  guilty  of  a  breach  of  trust,  if  there  had  been 
any  default  in  the  payment  of  the  premiums.  I  think,  therefore,  that  he  must  be 
allowed  his  costs  of  this  suit  in  respect  of  his  character  of  trustee. 

The  next  question  is  as  to  the  Defendant  Riles.  He  claims  a  considerable  charge 
on  the  policy,  and  the  questions  are,  first,  whether  he  is  entitled  to  the  whole  amount 
of  his  claim,  and  if  not,  whether  he  is  entitled  to  the  two  sums  which  were  paid  on 
account  of  the  premiums,  with  interest? 

I  express  no  opinion  on  the  question  of  the  rate  of  interest  taken  by  him,  for  I 
am  of  opinion  that  he  cannot  maintain  any  claim  for  the  amount  for  which  the  policy 
[274]  was  assigned.  In  the  first  place,  he  took  the  assignment  of  the  policy,  which 
was  originally  in  the  name  of  Aberdein,  and  had  been  assigned  over  to  Richard 
Holland  and  Hawker,  without  the  interference  or  concurrence  of  Mr.  Hawker,  and 
(so  far  as  I  can  ascertain  from  the  evidence)  without  inquiring  whether  Hawker  was 
alive  or  dead,  or  what  his  interest  was  in  the  policy,  and  upon  the  simple  statement 
of  Richard  Holland  that  he,  Richard  Holland,  was  alone  interested   in  it.     In  my 
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opinion  he  was  bound  to  inquire  what  the  interest  was.     The  case  of  Janes  v.  Smith 

(1   Phill.  244)  might  apply  if  he  had  made  such  inquiry  and  had  received  a  satis- 

!  factory   answer ;  but  he  never  inquired   from   the    person  who  unquestionably  had 

i  either  an  interest  in  the  mutter,  beneficial  or  onerous,  that  is  to  say,  who  had  either 

some  right  to  the  money  or  some  duty  to  perform  in  respect  of  it,  but  he  was  satisfied 

with  this  mere  general  statement.     Besides  this,  the  circumstances  satisfy  me  that  he 

knew  he  was  embarking  in  a  transaction  of  great  risk,  and  which  would  probably  at  some 

i  future  time  be  brought  before  the  Couit.     It  is  clear  that  such  an  amount  as  forty- 

[  two  and  a  half  per  cent,  is  not  paid  with  an  ordinary  title  and  where  good  security 

'  is  given.     I  think  he  cannot  derive  any  benefit  from  his  ignorance,  for  he  was,  in 

ray  opinion,  bound  to  inquire,  and  the  evidence  satisfies  rae  that  if  he  had  inquired 

■  he  would  have  found  that  Holland  had  no  right  to  the  fund.  I  must  also  say  that 
]  I  concur  in  the  doctrine  urged  in  the  argument  and  supported  by  Pinkett  v.  U'rvjht 
;  (2  Hare,  120,  137  ;  12  CI.  &  Fin.  764),  which  I  believe  to  lay  down  the  true  law  upon 

this  subject.  In  cases  of  choses  in  action  of  this  description  the  person  originally 
\  entitled  has  no  power  of  transferring  a  legal  interest  or  of  conveying  a  legal  estate 
I  in  it:  the  transferees  therefore  take  only  equitable  interests  in  [275]  them;  and 
!  therefore  a  person  who  has  no  beneficial  interest  in  the  money  secured  by  the  chose  in 
;  action  can  give  no  interest  in  it  to  another.  Pinkett  v.  Jfrigld,  which  has  been  sup- 
;  ported  by  other  cases,  establishes  that  a  person   who  has  no  beneficial  interest  in  a 

chose  in  action  cannot  create  a  beneficial  interest  in  it  in  another  person,  even  although 

he  should  be  nominally  the  person  to  whom  the  money  is  payable. 

The  case  of  Martin  v.  Seihjwiek  (9  Beav.  333)  has  been  cited  as  an  authority  against 

it.     If  the  two  cases  were  irreconcileable  with  each  other,  I  should  have  no  option  but 

to  follow  Pinkett  v.  Jl'iight,  because  it  has  been  affirmed  by  the  House  of  Lords.  But 
I  I  am  of  opinion  that  they  are  not  inconsistent.  The  circumstances  in  Martin  v.  Sed(j- 
I  wick  were  peculiar,  and  it  is  to  be  observed  that  the  transaction  was  a  violation  of  the 
I  contract  with  the  society  ;  it  was  a  species  of  fraud,  and  therefore  Dunlop  having  put 
1  .Sedgwick  in  a  position  to  commit  the  fraud  on  the  person  who  lent  the  money  in 

•Sedgwick's  name,  not  for  any  bond  fide  object  for  which  a  trust  can  exist,  but  t-o  evade 
'  the  rules  of  the  society  which  he  was  bound  to  obey,  the  Court  held  that  his  right 

was  inferior  to  that  of  the  person  who  advanced  the  money  on  the  security  of  the 
I  shares,  in  fact,  that  the  mortgagee  had  priority  over  the  ce4ui  que  trust.  I  think  it  a 
1  different  case  from  Pinkett  v.  If'rifjht,  and  resting  upon  a  difi'erent  footing. 

The  other  question  is  with  respect  to  the  £.")1,  the  three  sums  paid  for  the 
j  premiums  on  the  policy.  I  felt  originally  some  difficulty  on  this  point  of  the  case. 
;  It  appeared  to  me,  in  the  first  instance,  that  it  was  in  the  [276]Jiiature  of  salvage,  and 
;  it  was  forcibly  put  by  Mr.  Bird  in  the  only  way  in  which,  if  at  all,  it  could  be  sup- 
i  ported,  as  the  case  of  the  trustee  saying,  "  I  have  behaved  wrongly  and  have  forfeited 
I  the  money  given  to  me  for  this  purpose  ;  will  you  advance  the  money  and  save  the 

■  policy  from  being  lost!"  But,  upon  further  consideration,  I  am  of  opinion  that  this 
;  is  not  the  case,  and  I  omit  the  consideration  of  the  question  about  the  £.51  paid  two 
I  days  after  to  Mr.  Cullington,  because,  assuming  the  money  to  have  been  //ona  /J'/c  paid 
i  by  him,  it  cannot,  in  my  opinion,  create  any  lion.  In  fact,  it  amounts  to  this  :  a 
I  trustee  has  received  money  for  the  purpose  of  paying  premiums  on  a  policy  which 
!  it  is  his  duty  so  to  apply,  can  he,  by  misapplying  that  inone}^  to  his  own  use,  and 
I  borrowing  money  for  the  purpose  of  keeping  the  policy  on  foot,  give  a  valid  security 
I  to  the  person  who  advances  money  for  that  purpose  ?  It  is  obvious,  that  if  he  can, 
i  he  can  gain  an  advantage  by  his  own  breach  of  trust ;  in  my  opinion  it  is  invalid  and 
I  the  same  question  as  that  in  Pinkett  v.  Wright  (2  Hare,  120,  137  ;  12  CI.  &  Fin.  764). 
\  There  can  be  no  question  (as  I  have  already  stated),  that  if  the  trustee  has  no  funds 
i  properly  appliciible  to  keeping  up  the  policy,  he  may  do,  and  in  my  opinion  it  is  his 
!  <luty  to  do,  what  he  can  to  protect  the  policy,  and  advance  or  obtain  money  for  the 
i  purpose  of  paying  the  premium,  and  a  lien  on  the  policy  will  then  be  obtained,  because 
;  the  trustee  has  no  money  applicable  for  the  purpose,  and  he  does  really  what  is  the  best 
;  for  the  cestui  i/ne  tru.<t  in  obtaining  money  for  that  purpose.     Therefore  the  cestui  que 

trust,  having  the  benefit  of  that  advance,  cannot  make  the  trustee  pay  personally  that 
of  which  he  has  received  the  benefit.  But  if  the  cestui  que  trust  supply  funds,  or  if  the 
trustee,  by  duly  performing  his  trust  ought  to  be  in  possession  of  funds  [277]  applic- 
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able  to  that  purpose,  then  he  acquires  no  lien  on  the  policy,  and  cannot  confer  one  on 
another. 

After  all,  it  still  comes  back  to  the  doctrine  of  I'inhtt  v.  Wright,  a  trustee  cannot 
assign  any  interest  in  a  policy,  except  such  as  he  has.  Under  some  circumstances 
his  payment  of  the  premiums  may  give  him  a  lien,  and  if  so  he  can  assign  it  to 
another  ;  but  if  the  circumstances  of  the  case  do  not  give  him  a  lien,  then  he  cannot 
transfer  it  to  any  other  person,  because  in  fact  he  has  none  to  transfer.  Supposing 
Mr.  Holland  had  said  :  "  I  paid  all  the  premiums  from  the  death  of  Mrs.  Clack  out 
of  my  own  pocket,  and  I  claim  to  be  allowed  interest  upon  them."  I  should  then 
revert  to  the  question  I  have  already  disposed  of,  and  inquire  whether  Mr.  Holland 
had  the  means  of  obtaining  money  properly  applicable  for  that  purpose  ?  In  my 
opinion  he  had,  and  he  could  not  therefore  make  any  charge  on  the  policy  for  money 
so  advanced,  and  he  cannot  create  such  a  lien.  That  is  the  result  I  come  to  upon 
the  whole  of  the  case,  and  I  do  not  think  it  necessary'  to  do  more  than  just  advert  to- 
the  case  of  Bxirriihje  v.  Umv  (1  Y.  &  Coll.  C.  C.  183,  583),  to  which  I  was  referred 
yesterday. 

That  lays  down  a  principle  in  accordance  with  my  view  of  the  case,  and  supj)orts. 
Pinfcell  v.  ll'tight,  and  shews  that  a  mere  stranger,  by  paying  premiums  on  a  policy, 
cannot  acquire  a  lien  upon  it.  He  can  only  acquire  a  lien  by  some  contract  with 
the  persons  beneficially  interested  in  it,  or  with  the  trustee  where  the  trustee  himself 
might  have  obtained  a  lien. 

The  result  of  this  case,  in  my  opinion,  is  that  the  [278]  Plaintifts  are  entitled  to 
the  produce  of  the  policy,  and  I  must  make  a  declaration  to  that  eti'ect.  Mr.  Crotch 
must  be  paid.  Mr.  Holland,  I  am  sorry  to  say,  has  occasioned  this  suit,  and  if  asked 
I  must  make  him  pay  the  costs. 

[278]    NoRSLAN  V.  Mitchell.    May  10,  1854. 
[S.  C.  varied  on  appeal,  5  De  G.  M.  &  G.  648 ;  43  E.  R.  1022.] 

Provisional  directors  of  a  company  held,  under  the  circumstances,  empowered  to 
make  a  call,  in  the  interval  between  the  grant  of  a  charter  and  the  execution  of 
the  deed  of  settlement  as  required  thereby,  and  under  which  a  board  of  directors 
was  to  be  elected. 

The  prospectus  of  a  joint  stock  company  stated,  among  other  things,  that  the  general 
management  would  be  vested  in  a  board  of  directors  ;  that  a  charter  would  be 
applied  for,  limiting  the  shareholders'  liability,  and  the  constitution  of  the  company 
would  be  embodied  in  a  deed  of  settlement,  to  be  approved  by  the  Commissioners- 
of  the  Treasury.  By  Clause  4  of  the  subscription  contract,  the  Defendants  were- 
named  provisional  directors,  to  act  till  the  charter  should  be  sealed,  when  they 
might  be  named  in  the  deed  of  settlement  as  directors.  By  the  7th  clause,  the 
board  of  directors  were  empowered  to  appoint,  suspend,  remove,  &c.,  the  officers 
of  the  company,  with  such  salaries,  iVx.,  as  therein  mentioned  ;  and  by  the  8th 
clause,  to  invest  the  deposits,  and  if  the  charter  should  be  granted,  to  pay  the 
costs,  &c.,  incurred  in  forming  the  company,  and  all  such  costs,  etc.,  were  to  be 
paid  out  of  the  deposits  "as  soon  as  the  charter  should  be  sealed  ;"  and  by  the 
10th  clause,  the  board  were  to  prepare  a  deed  of  settlement  "when  the  charter 
should  be  sealed."  The  12th  clause  empowered  the  board  of  directors,  "  as  soon  as 
the  charter  should  be  sealed,"  to  make  a  call.  The  board  of  directors  were  defined 
to  be  the  directors  for  the  time  being  "  as  thereinafter  mentioned,"  that  is,  elected 
by  the  shareholders  at  a  general  meeting  under  the  provisions  of  the  deed  of  settle- 
ment. Held,  that  after  the  charter  had  been  sealed,  and  before  the  deed  had  been 
executed,  the  provi.sional  directors  might  make  a  call. 

A  joint  stock  banking  company,  called  "  The  Chartered  Bank  of  India,  Australia 
and  China,"  was  projected  in  1852,  and  a  prospectus  was  issued  in  October  of  that 
year,  stating  that  the  general  management  of  the  company  would  be  vested  in  a 
board  in  London,   who  should  be  periodically  elected    bj'  the    shareholders ;   that 
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application  would  be  made  forthwith  for  a  Royal  charter,  limiting  the  liability  of  the 
shareholders,  and,  as  soon  as  it  should  be  obtained,  business  would  be  commenced  ; 
hut  if  it  should  not  be  obtained,  the  deposits  paid  on  the  allotment  of  shares  would 
be  returned  in  full ;  that  the  constitution  of  the  company  would  be  [279]  embodied 
'  in  a  deed  of  settlement,  to  be  approved  of  by  the  Committee  of  Council  for 
;  Trade,  and  that  if  any  shareholder  should  fail  to  execute  the  deed  within  the  time 
therein  mentioned,  his  share  should  be  forfeited  for  the  benefit  of  the  company  ; 
that  the  capital  would,  in  the  first  instance,  be  £1,000,000,  in  50,000  shares  of 
£20  each,  with  power  to  increase  it  to  £3,000,000  ;  that  one  moiety,  or  £500,000, 
should  be  paid  up,  a  deposit  of  £10  per  cent,  on  the  sum  subscribed  being  payable 
at  the  time  of  allotment  of  shares,  and  £8  the  remaining  portion  of  the  first  moiety 
,oi  the  capital  by  instalments,  as  called  for  by  the  board  of  directors  ;  and  certain 
(persons,  ten  in  number,  including  two  gentlemen  of  influence,  who  afterwards,  on 
i taking  office  under  the  Government,  withdrew,  were  provisional  directors  and 
.managers. 

j  The  Plaintiffs,  George  Norman  and  Alexander  Palmer  M'Ewan,  relying,  as  they 
lalleged,  on  the  statements  put  forth  in  the  prospectus,  applied  for  and  were  allotted 
[certain  shares,  the  whole  number  of  shares  allotted  being  32,200,  of  which  the  directors 
I  were  allotted  2000  each. 

'  The  subscription  contract,  which  the  subscribers  or  allottees  were  required  to 
lexecute  prior  to  their  obtaining  their  certificates  of  shares,  was  dated  the  16th  of 
November  1852,  and  was  made  between  the  persons  whose  names  and  seals  were 
■thereunto  subscribed  and  affixed,  and  thereinafter  called  the  "  subscribers,"  of  the 
ione  part,  and  Harris  and  Ross,  the  trustees,  of  the  other  part.  This  deed  recited  the 
jseveral  statements  in  the  prospectus,  and  that  each  subscriber  executed  the  indenture 
jas  a  preliminary  or  subscription  deed,  which  was  to  define  the  rights  and  liabilities 
jof  the  several  subscribers,  and  to  give  to  the  directors  such  powers  and  authorities 
;for  the  establishment  of  the  company,  and  [280]  for  arranging  for  the  charter 
;and  otherwise,  as  thereinafter  provided,  and  that  the  words  "the  company,"  and 
i"  the  board  of  directors,"  meant  respectively,  to  designate  the  intended  banking 
company  and  the  directors  for  the  time  being  "appointed  as  thereinafter  mentioned. ' 
(And  each  of  the  subscribers  thereby  covenanted  to  pay  all  calls  made  upon  him 
by  the  board,  as  thereinafter  provided,  in  respect  of  the  shares  set  opposite 
'to  his  name,  and  to  execute  the  deed  of  settlement ;  and  the  board  were  thereby 
ifmpowcred  to  arrange  the  terms  of  the  charter,  as  they  might  think  necessary, 
|und  to  take  all  steps  and  preliminary  measures  to  establish  and  complete  the 
■constitution  of  the  company,  and  by  Clause  4,  the  Defendants  were  named 
provisional  directors,  to  act  till  the  charter  should  be  sealed,  and  then  they  might 
'tie  named  in  the  deed  as  directors.  The  6th  clause  made  five  directors  a  quoriun, 
'and  the  7th  gave  the  board  of  directors  full  power  to  appoint,  suspend,  or  remove 
and  reappoint  the  officers  of  the  company,  with  such  salaries  and  recompenses  as 
'therein  mentioned.  The  8th  clause  provided  that  the  board  of  directors  should 
!have  full  power  to  invest  the  deposits  in  stocks,  itc,  and  in  case  the  charter  should 
be  granted,  the  board  of  directors  were  to  have  full  power  to  pay  thereout  the 
I  several  costs,  charges  and  expenses  incurred  in  forming  the  company,  or  incident 
jto  the  undertaking,  "and  all  such  costs,  iV'c,  should  be  payable  out  of  the  deposits, 
as  soon  as  the  charter  should  be  sealed."  The  10th  clause  empowered  the  board 
'  of  directors,  "  when  the  charter  should  be  sealed,"  to  prepare  a  deed  of  settlement, 
icontaining  such  covenants,  provisions  and  regulations  as  to  them  should  seem 
■  tit,  and  as  might  be  required  l)y  the  terms  of  tlie  charter,  or  the  Board  of  Trade, 
;or  other  competent  authority.  The  11th  clause  provided  that  the  covenants, 
klauses  and  provisions  therein  contained  should  tie  [281]  modified  and  controlled  tjy 
'the  covenants,  clauses  aTid  provisions  which  should  lie  eonUiined  in  the  charter  or 
'<leed  of  settlement.  And  the  12th  clause  empowered  the  Ijoard  of  directors,  "as 
:  soon  as  the  charter  should  he  sealed,  to  call  upon  the  subscribers  "  for  a  first  instal- 
'uient  or  call  on  their  shares,  and  for  further  instalments,  from  time  to  time,  until  the 
I  full  amount  should  be  paid  up. 

!  On  the  29th  of  Decemlier  1853,  the  charter  of  incorporation  was  obtained, 
I  whereby,  after  reciting  (among  other  things)  that  the  persons  thereinafter  named,  and 
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others,  had  agreed  to  subscribe  a  capital  of  £644,000  in  32,200  shares  of  £20  each, 
and  with  power  to  raise  a  further  sum  of  £2,000,000,  it  was  declared,  that  unless 
it  should  be  made  to  appear  to  the  satisfaction  of  the  Commissioners  of  the 
Treasury,  that  the  whole  of  the  capital  should  have  been  subscribed  within  eighteen 
months  from  the  date  of  the  charter,  and  unless  the  whole  sum  of  £644,000  should 
have  been  paid  up  within  two  years  from  the  date  of  the  certificate  (thereby 
provided  to  be  given  by  the  Commissioners  of  the  payment  of  one-half  of  £644,000, 
when  satisfied  thereof),  it  should  be  lawful  to  declare  the  charter  void  ;  and  it 
was  also  declared  that  the  subscribers  should,  within  twelve  calendar  months  from 
the  date  of  the  charter,  enter  into  a  deed  of  settlement,  providing  for  carrying  on 
the  business  " by  a  board  of  directors,  to  be  elected  by  the  shareholdeis,  as  in  the 
said  deed  should  be  provided,  and  by  a  board  of  directors,  till  such  election,  to  be 
provisionally  named  in  the  said  deed,"  and  providing  also  for  payment  of  all  monies 
to  become  due  in  respect  of  instalments  on  shares  ;  and  it  was  thereby  also  provided 
that,  on  the  winding  up  of  the  company,  proprietors  should  be  liable  to  contribute 
towards  payment  of  debts,  &c.,  twice  the  amount  of  their  subscribed  shares. 

[282]  On  the  17th  of  February  1854  the  directors  made  a  call  of  £2  per  share; 
on  the  7th  of  April  following  they  gavs  notice  that  all  shares  on  which  the  call  should 
not  be  paid,  on  or  before  the  20th  of  the  same  month,  would  be  forfeited  ;  and  on 
the  2.5th  of  May  they  declared  the  shares  of  the  Plaintifi's,  and  others,  who  had  not 
paid  the  call,  forfeited,  and  ever  after  refused  to  recognize  them  as  shareholders. 

The  directors  prepared  a  deed  of  settlement,  the  draft  of  which  was  approved 
by  the  Lords  Commissioners  of  the  Treasury  on  the  7th  of  March,  and  the  engross- 
ment on  the  15th  of  the  same  month ;  and  notice  was  given  that  the  deed  would  be 
ready  for  execution  on  the  20th. 

The  Plaintiffs  had  not  seen  this  deed,  but  they  alleged  that  it  contained  clauses 
and  provisions  inconsistent  with  the  subscription  contract,  and  not  contemplated  by 
the  charter,  and  that,  therefore,  they  were  not  bound  to  execute  it.  It  contained  a 
recital  that  the  subscribers,  previously  to  executing,  had  paid  £2  per  share,  in 
addition  to  the  original  deposit,  thus  rendering  the  £2  call  payable  before  the  deed 
of  settlement  could  be  executed  ;  and  a  clause  confirming  the  acts  and  accounts  of 
the  two  retiring  directors,  many  of  them  being,  as  the  Plaintiffs  believed,  improper. 

The  deed,  up  to  the  time  of  the  filing  of  the  bill,  had  been  executed  by  the 
Defendants,  claiming  to  be  directors,  to  the  extent  only  of  2395  shares,  as  the 
Plaintiffs  alleged  ;  the  Plaintiffs  also  complained  that  the  provisional  directors  had 
not  duly  executed  the  subscription  contract,  for  the  proper  or  any  number  of  shares, 
a  blank  being  opposite  their  names,  and  [283]  that  thoy  had  not  paid  the  deposits, 
&c.,  but  this  was  contradicted  or  explained  by  the  evidence. 

The  Plaintiffs,  together  with  a  large  number  of  subscribers  (about  200,  holding 
18,000  shares)  being  di.ssatisfied  with  the  proceedings  of  the  provisional  directors,  the 
call  and  forfeiture  of  shares,  and  thinking  it  inexpedient  to  pro.secute  the  undertaking, 
after  various  unsuccessful  negotiations  with  the  directors,  filed  a  bill  on  behalf  of 
themselves  and  all  other  subscribers  (except  the  Defendants),  praying  an  account  of 
the  shares  originally  allotted  to  the  provisional  directors,  anrl  a  declaration  that  they 
were  bound  to  execute  the  subscription  contract  for  the  full  number  of  such  shares, 
and  an  account  of  the  profits  from  the  sale  of  such  shares  of  which  no  regular  allot- 
ment had  been  made  ;  that  a  proper  deed  of  settlement  might  be  prepared  and 
settled,  under  the  direction  of  the  Court,  in  accordance  with  the  terms  of  the 
subscription  contract,  and  duly  executed  ;  that  the  charter  was  not  binding,  except  so 
far  as  it  was  consistent  with  the  subscription  contract,  and  that  the  directors  legally, 
appointed  might  be  ordered  to  apply  for  a  rectification  of  the  charter;  that  the 
forfeiture  of  shares,  for  the  non-payment  of  the  call,  might  be  declared  void  ;  that  the 
directors  might  be  restrained  from  carrying  on  business  or  acting  contrary  to  the 
subscription  contract  or  charter,  so  far  as  they  were  binding  on  the  subscribers,  and 
from  making  and  enforcing  calls  and  forfeiting  shares,  and  from  directing  the  trustees 
to  execute,  and  that  the  trustees  might  be  restrained  from  executing  the  deed  of 
settlement  alleged  to  be  prepared. 

The  Plaintiffs  suljsequently  moved  for  an  injunction  in  the  terms  of  the  prayer. 
Thev  did  not  then  know  whether  the  deed  of  settlement  had  been  executed  or  [284] 
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not,  or  what  exactly  were  its  provisions,  but  finding,  at  the  bearing  of  the  motion, 
;hat  it  had  been  executed,  they  confined  themselves  to  the  other  objects  of  their 
motion. 

Mr.  U.  Palmer  and  Mr.  Hetherington,  for  the  Plaintiffs.  The  Plaintifts  ask 
'iiff-iim  relief  till  the  company  shall  have  been  duly  constituted,  so  as  to  be  able  to 
jxtTcise  power  over  its  own  affairs.  It  is  not  intended  to  go  into  the  question,  which 
will  be  raised  when  a  general  meeting  can  be  obtained,  as  to  whether  the  company 
shall  or  shall  not  avail  itself  of  the  powers  given  by  the  charter,  which,  as  the 
PlaintiflTs  believe,  has  so  much  deviated  from  the  intentions  expressed  in  the  pros- 
pectus, as  no  longer  to  stand  upon  a  proper  footing.  The  Plaintifls  require  a  proper 
deed  of  settlement  to  be  prepared,  and  they  ask  an  injunction  till  the  hearing.  The 
directors  may,  in  the  meantime,  go  on  to  get  a  proper  deed  executed,  and  to  take  all  fit 
and  proper  measures  for  that  pui'po.se,  or  if,  as  is  alleged,  a  proper  deed  has  beeiv 
prepared,  then  the  Plaintifts  ask  that  it  be  executed,  and  that  the  powers  of  the  board 
be  vested  in  a  legal  body,  duly  constituted  under  that  deed  and  the  charter,  and 
until  the  deed  is  executed  and  the  body  so  legally  constituted,  they  ask  the  Court  to 
restrain  the  making  of  calls  and  the  forfeiture  of  shares  for  their  non-payment.  Even 
suppose  the  deed  to  be,  as  is  now  alleged,  duly  prepared  and  executed,  a  call  was 
niaile  before  it  was  executed  or  approved  by  the  Treasury,  and  that  call  is  illegal  and 
invalid;  for,  first,  there  was  no  power  given  to  the  provisional  board  of  directors, 
atur  the  charter  had  been  sealed,  to  make  a  call,  nor  could  a  call  be  made  till  a 
board  of  directors,  of  whom  the  provisional  directors  might  be  part,  was  duly  and 
pniperly  constituted  under  the  deed  of  settlement.  Secondly,  even  suppose  the 
pi  I  ivisional  directors  had  [285]  such  power,  it  was  a  power  given  to  a  provisional 
biiard  of  directors,  consisting  of  subscribers  for  shares,  and  the  omission  by  those 
pr(pvisional  directors  to  subscribe  the  deed  for  their  shares,  made  it  impossible  that 
the  provisional  board  should  be  at  liberty  to  exerci.se  any  such  power.  Thirdly, 
independently  of  and  in  addition  to  both  these  grounds,  the  charter,  upon  the  whole 
of  that  subject,  supersedes  and  expressly  puts  an  end  to  the  operations  and  eft'ect 
(Cven  of  the  subscribers' agreement,  and  clearly  and  distinctly  remits  the  whole  of  this 
sul>ject  to  the  exclusive  authority  of  the  board  of  directors  duly  constituted  under 
the  deed.  The  subscribers'  agreement  is  not  introduced  into  the  law  of  the  corpora- 
tion, which  is  to  be  governed  by  the  charter,  the  deed  of  settlement,  the  bye-laws,  and 
tile  supplemental  deed.  The  board  of  directors  intend  to  forfeit  a  large  number  of 
shares  held  by  the  Plaintifts  and  others,  for  non-payment  of  the  call  so  illegally  made 
liy  them,  and  the  shareholders  who  have  not  paid  the  call  are  not  allowed  to  exercise 
till'  rights  of  shareholders,  and  protect  their  own  interests.  The  consequence  is,  that 
important  engagements  may  be  entered  into  by  the  Defendants,  and  the  company 

■  may  be  compromised,  without  the  Plaintiffs  having  any  opportunity  to  exercise  their 
]  rights,  and  as  long  as  the  directors  can  stave  oft'  an  action  at  law,  the  Plaintifts  would 

remain  in  that  condition,  unless  this  Court  will  interfere,  as  it  ought  to  do,  on  all  the 

■  principles  governing  such  cases.  Calls  might,  no  doubt,  be  made  after  the  deed  of 
•  settlement  was  duly  prepared  and  executed,  but  a  general  meeting  could  control  the 
,  the  directors  in  making  them,  and  a  general  meeting  might  be  called  immediately, 
I  and  it  could  revoke  the  call  already  made  ;  anil  if  an  action  were  brought  against  the 
;  Plaintifts,  or  a  forfeiture  declared,  they  could  not  attend  the  general  meeting.     The 

same  ground  taken  in  making  a  call  will  carry  the  right  to  treat  the  shares  as  forfeited 

[286]  as  from  the  20th  of  March,  so  that  the  Plaintifts  would  have  no  opportunity, 

;  U[)iin  that  principle,  of  executing  the  deed,  except  upon  payment  of  the  call,  and  they 

wniild  clearly  be  left  out. 
;         The  call  is  not  wanted  for  the  purpose  of  meeting  the  expenses  incurred  in  estab- 
)  lishing  the  company,  the  deijosits   lieing  amply  sufticient  for  that  puipose.     They 
I  cited  Ciiliiiaii  v.  The  Enstnn  Coiiiilii's  Uailwaij  Conijuiin/  (10  Beav.  1). 
j         Mr.  Lloyd  and  Mr.  Gittard,  for  the  Defendant  Carr,  a  director,  concurring  with 
I  Plaintiffs,  referred  to  Frtwin  v.  Lnri.-;  (4  Myl.  vV-  Cr.  •-'49). 

The   Soi,kitok-(4enerai,   [Sir  H.    Bethell]  and  Mr.   Cairns,  for  the  other  De- 
fendants, were  not  heard. 

The  M.vsteu  of  the  Rolls  [Sir  John  Komilly].     I  think  I  cannot  interfere  in 
this  case  in  the  way  that  is  asked.     I  express  no  opinion  upon  the  deed,  whether  the 
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Treasury  have  so  constituted  this  body,  that  before  a  person  becomes  a  shareholder, 
he  must  have  paid  up  £i  a  share.  The  motion  now  before  me  is,  in  substance,  to 
restrain  the  enforcement  of  a  call  made  in  February  1854,  and  to  prevent  the  conse- 
<iuences  which  the  directors  would  have  it  in  their  power  to  enforce,  by  reason  of 
such  call  not  being  paid.  I  must  look  to  the  contract,  which  has  been  entered  into 
by  the  Plaintiffs  with  the  persons  constituting  this  company.  The  Plaintiff's  claim  to 
be  shareholders  in  this  adventure,  and  desire  that  it  should  be  made  conformable  with 
what  they,  in  fact,  have  contracted  for :  they  do  not  seek  the  repayment  of  their 
■deposits  upon  the  ground  that  this  is  a  company  totally  differing  from  that  in  [287] 
which  they  agreed  to  become  shareholders.  I  find  that  a  prospectus  was  issued, 
which  does  not  bear  very  much  upon  this  subject.  It  merely  states  that  the  general 
management  is  to  be  vested  in  a  board,  in  London,  to  be  periodically  elected  by  the 
shareholders,  and  that  a  certain  deposit  (,£I0  per  cent.)  is  to  be  paid,  and  £S,  the 
remaining  portion  of  the  first  moiety  of  the  capital,  is  to  be  paid  by  calls,  as  made  by 
the  board  of  directors. 

The  next  document  is  more  material ;  the  parties  have  entered  into  a  subscribers' 
agreement  for  the  purpose  of  carrying  this  prospectus  into  effect. 

There  is,  undoubtedly,  some  ambiguity  upon  this  instrument,  upon  the  construc- 
tion of  which  the  question  appears  to  turn.  By  it,  it  appeals  to  me,  that  express 
power  is  given  to  the  persons,  who  are  constituted  a  board  of  directors,  to  call  for 
instalments  upon  the  shares  before  the  deed  was  executed.  By  the  4th  clause,  certain 
persons  who  are  Defendants  are  appointed  to  be  a  board  of  directors,  to  act  until  the 
charter  is  obtained,  and,  when  the  charter  has  been  obtained,  they,  or  any  of  them, 
may  be  named  in  the  deed  as  the  board  or  couit  of  directors.  That,  undoubtedly,  is 
in  favour  of  the  Plaintiffs,  because,  if  it  stood  by  itself,  it  would  appear  that  they 
were  to  act  till  then,  and  could  not  act  beyond  that  time  ;  but  the  other  clauses  in 
this  deed  appear  to  me  to  shew  that  the  true  construction  of  this  deed,  and  the 
intention  of  the  persons  who  executed  it  was  that  their  power  of  acting  should  not  be 
limited  merely  to  the  time  of  the  charter  being  obtained,  but  that  they  should  have 
certain  powers,  which  were  to  subsist  after  that  time. 

In  the  first  place,  it  gives  them  full  power  to  point,  suspend,  remove,  and 
reappoint  the  officers  of  the  com-[288]-pany,  with  such  salaries  and  recompences  as 
therein  mentioned.  If  the  board  of  directors  could  not  act  in  the  interval  between 
the  granting  of  the  charter  and  the  execution  of  the  deed,  to  be  made  in  conformity 
with  it,  and  to  be  approved  by  the  Treasury,  then,  if  any  servant  of  the  company 
misbehaved  himself  in  the  gi-ossest  manner,  there  would  be  no  power  to  remove  him 
from  his  office.  It  could  hardly  be  supposed  that  that  was  part  of  the  objects  of  the 
persons  who  executed  this  deed. 

They  have  also  full  power  to  invest  deposits  "  in  the  purchase  of  any  stocks,  funds 
or  securities,  or  to  lend  at  interest  on  mortgage  or  otherwise,  at  their  discretion,  or 
to  allow  the  same  to  remain  at  the  bankers,  and  shall  not  be  responsible  for  any  loss 
in  respect  thereof ;  and,  in  case  the  charter  be  so  granted,  the  board  of  directors 
shall  have  full  power  to  pay  thereout  all  or  any  of  the  expenses  incurred  by  the 
members  of  the  board,  or  any  of  them,  or  by  any  persons  or  person  on  their  or  any 
of  their  behalf,  or  in  furtherance  of  this  undertaking,  or  any  preliminary  purpose 
whatsoever,  connected  with,  or  with  a  view  to,  the  formation  of  the  company,  and 
in  payment  of  all  or  any  of  such  salaries  or  recompenses,  and  in  payment  of  the 
expenses  of  all  such  inquiries,  negociations,  and  other  operations,  deemed  necessary 
or  expedient  for  the  purpose  of  the  undertaking,  and  in  payment  of  costs  and 
expenses  incurred  in  the  formation  of  the  company,  or  in,  or  about,  or  with  reference 
to,  the  soliciting  or  obtaining  the  charter,  and  all  other  costs,  charges  and  expenses 
incident  to  the  undertaking  (including  all  commissions  payable  to  brokers  and  others), 
whether  in  Great  Britain  or  elsewhere,  in  respect  of  the  allotment  of  the  shares,  or 
otherwise,  and  all  such  costs,  charges  and  expenses  shall  be  payable  out  of  the 
deposits  as  soon  as  the  charter  shall  be  sealed." 

[289]  It  is  quite  clear  that  this  clause  speaks  of  the  board  of  directors  having  the 
power  to  do  these  things,  and  of  its  being  incumbent  upon  them  to  do  them  as  soon 
as  the  charter  has  been  sealed.  Suppose  a  person,  who  had  borrowed  money 
previously   to  the  sealing  of  the  charter,  paid   off  his  debt  immediately  after  the 
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sealing  of  the  charter,  it  is  ol)vious  that  this  clause  did  not  intend  to  paralyze  the 
board,  and  the  functions  and  powers  of  these  persons,  until  the  deed  should  be 
executed.  It  is  obvious,  from  what  has  been  stated  before  me,  that  various  questions 
of  very  gi-ave  moment  might  be  raised,  as  to  the  nature  of  the  deed  ;  but  if  the 
construction  contended  for,  with  respect  to  the  12th  clause,  applied  to  this,  they 
;  would  have  no  power  to  pay  these  charges  and  expenses  as  soon  as  the  charter  was 
sealed,  because  it  was  the  board  of  directors  who  were  alone  empowered  to  do  so. 

It  goes  on  to  say  that,  when  the  charter  should  be  sealed,  the}'  are  authorized  to 
■prepare,  and  cause  to  be  engrossed,  the  propei'  deed  of  .settlement.  It  is  not  disputed 
that  the  power  to  do  this  would  exist  immediately  after  the  charter  was  sealed,  for,  if 
that  were  not  so,  no  deed  could  ever  be  executed,  and  yet  the  same  words  are  used, 
jwith  respect  to  the  payment  of  charges  as  with  respect  to  the  preparation  of  the  deed. 
il  mention  this  merely  for  the  purpose  of  shewing  that,  in  these  clauses,  it  must  be 
iconstrued  that  they  have  this  power  as  soon  as  the  charter  is  sealed. 

The  12th  clause  is  still  more  precise;  it  says,  "that  the  board  of  directors  shall 
have  full  power,  as  soon  as  the  charter  shall  be  sealed,  to  call  upon  the  subscribers, 
■respectively,  for  the  payment  of  the  first  instalment,  or  call  on  the  shares  subscribed 
Ifor  by  them,  respectively,  and,  from  time  to  time,  to  call  upon  the  subscribers,  respec- 
tively, for  the  payment  of  further  in-[290]-stalments  or  calls  on  such  shares,  respec- 
'tively,  until  the  full  amount  of  such  shares  shall  be  paid  up,  and  to  appoint  a  time 
land  place  for  the  payment  thereof  respectively."    The  power  given  to  the  directors  is 
express,  to  be  "as  soon  as  the  charter  shall  be  sealed.'     It  is  impossible  forme  to 
read  those  words  in  this  way — "as  soon  as  the  deed  shall  be  executed."     I  am  called 
u|)iiu  to  turn  the  words  "as  soon  as  the  charter  shall  be  sealed,"  into  "as  soon  as  the 
i\fri\  shall  be  executed."     My  opinion  of  the  construction  of  that  clause  is  not  altei^ed 
l'\  the  cii'cumstance  that  the  clause  goes  on  to  say  that  they  shall  have  full  power  to 
il'i  -^o  until  the  full  aTiiount  of  the  shares  is  paid  up.    It  is  true  that  the  clause  appears 
t'l  i-i'fer  not  merely  to  a  board  of  directors  till  there  is  one  constituted  by  the  deed, 
I'iit  after  that  time  also.    There  is  a  direction  that  the  clauses  and  provisions  contained 
111  the  deed  of  settlement  shall  regulate  the  company  after  the  deed  is  executed. 

If  from  any  misconduct,  or  from  any  improper  purpose,  calls  were  being  made, 
thru  a  new  equity  would  arise,  of  a  totally  different  description,  which  is  not 
siiL;Lcested  on  the  present  occasion.  I  am  of  opinion  that,  upon  the  construction  of 
th.'  12th  clause  (and  I  find  nothing  else  in  the  deed  of  settlement  to  alter  that  view 
"f  the  case,  except  the  words  of  the  -ith  clause,  which  appear  to  be  controlled  by  the 
siilisequent  clauses)  there  is  a  power  for  the  directors  to  make  a  call  as  soon  as  the 
chaiter  is  .sealed.  The  charter  was  sealed  in  December  1853,  and  the  call  was  made 
in  February  following.  The  call,  it  is  true,  is  coupled  with  certain  conditions,  but 
iupon  which  another  ijuestion  ma}'  arise,  upon  that  I  express  no  opinion  whatever,  for 
I  that  is  not  the  iiuestion  before  me  on  the  present  occasion. 

[291]  I  was  disposed  to  have  allowed  this  question  to  be  tried  at  law,  Init,  the 
^Plaintitls  not  desiring  it,  I  have  thought  it  right  to  express  my  own  opinion  upon  the 
I  subject.     I  cannot  grant  this  motion,  and  I  shall  reserve  the  question  of  costs. 

The  S(h,1(IT()1{-(tKNHk.\i,.  If  the  Court  simply  dismisses  the  motion,  the  invariable 
[rule  is  that  the  Defendant  gets  the  costs  of  the  motion  as  costs  in  the  cause,  and  if 
[the  Plaintitt"  should  afterwards  dismiss  his  bill  with  costs,  the  Defendant  would  obtain 
ihis  costs  of  the  motion  ;  but  if  the  Court  reserves  the  costs,  and  the  Plaintitl"  dismisses 
'his  bill,  the  Defendant  will  lose  his  costs  of  the  motion. 

The  M.vsTKii  ok  thk  Rolls.     I  can  give  liberty  to  apply. 

The  SoLK'rroK-(lKNEU.\L.    The  Defendant  can  make  no  application  in  the  suit  after 
the  1)111  has  been  ilismissed. 

i  The  M.\stku  uf  the  Rolls.  When  I  reserve  the  costs  of  a  motion  refused,  1 
■never  make  them  fall  on  the  Defendant,  but  I  sometimes  make  the  costs  of  the 
iPlaiutirts  costs  in  the  cause.  I  will  reserve  the  costs  of  the  PlaintiflTs,  and  make  the 
I  costs  of  the  Defendants  costs  in  the  cause. 


R.  v._]  -2* 
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[292]     Wn,soN  v.  Mount.    Mai/  10,  1854. 

[S.  C.  2  W.  K.  448.     See  In  re  Orkbar's  SeltkiMnt  Trusts,  1875,  L.  R.  20  Eq.  717.] 

Bequest  of  £2000,  in  trust  to  pay  one-half  of  the  interest  to  Nathaniel  for  life,  and 
the  other  to  Thimias  for  life,  and  afterwards  to  their  wives  for  life  ;  and  in  case,  at 
the  death  of  Nathaniel  and  wife,  there  should  he  issue  of  Nathaniel,  to  transfer  a 
moiety  to  the  children  at  twentj'-one  :  and  in  case  there  should  he  no  such  issue,  or 
they  should  die  under  twenty-one,  then  over.  "  And  so,  in  like  manner,  upon  the 
decease  of  Thomas  and  wife,  the  other  half  to  lie  transferred  to  his  lawful  issue;" 
and  in  case  of  no  .such  issue,  or  they  shall  all  'iepart  this  life  before  they  shall  attain 
twenty-one,  then  over.  Held,  that  a  child  of  Thomas  who  attained  twenty-one,  but 
died  in  the  life  of  her  mother,  took  no  interest. 

The  testator,  Thomas  Fletcher,  by  his  will,  dated  in  1792,  bequeathed  £2000  to 
his  executors  and  trustees,  in  trust  to  invest  the  same  in  their  names,  in  consols,  and 
he  proceeded  : — "  And  to  pay  one  moiet)'  or  half  part  of  the  interest  thereof  to  ray 
nephew  Nathaniel  Mason,  durinj;  his  life,  and  the  other  moiety  or  half  part  of  the 
said  interest  to  my  nephew  Thomas  Mason,  during  his  life  ;  and  in  case  thi'y  shall  be 
married  at  the  time  of  their  deaths,  and  their  wives  shall  survive  them,  then  to  pay 
one  moiety  or  half  part  thereof  to  each  of  their  wives  during  their  natural  lives  ;  and 
in  case,  at  the  time  of  the  decease  of  the  survivor  of  the  said  Nathaniel  Mason  and 
his  wife,  there  shall  be  living  lawful  issue  of  the  said  Nathaniel  Mason,  I  direct  one 
moiety  or  half  part  of  the  said  £.3  per  cent,  consolidated  Bank  annuities  to  he  transferred 
to  the  children  of  the  said  Nathaniel  Mason,  eijually  amongst  them  if  more  than  one, 
and  if  only  one,  to  such  only  child,  to  br  transferred  to  them,  him  or  her,  upon  the 
attainment  of  their  respective  ages  of  twenty-one  years ;  and  in  case  there  shall  be  no 
such  issue  of  the  said  Nathaniel  Mason,  or  they  shall  depart  this  life  before  they  shall 
attain  the  age  of  twenty-one  years,  then  upon  trust  to  transfer  the  said  moietj'  as 
Nathaniel  Mason  shall,  by  his  will,  appoint,  and  in  default,  to  his  executors,  iVc. 

"And  so,  in  like  manner,  upon  the  decease  of  the  survivor  of  them,  the  said 
Thomas  Mason  and  his  wife,  I  [293]  direct  the  other  moiety  or  half  part  of  the  said 
Bank  annuities  to  be  transferred  to  the  lawful  issue  of  the  said  Thomas  Mason,  and 
in  case  of  no  such  issue,  or  they  shall  all  depart  this  life  before  they  shall  attain 
the  age  of  twenty-one  years,  then  to  the  purposes  of  the  last  will  and  testament  of  the 
said  Thomas  Mason,  and  in  case  of  no  such  will,  to  the  executors  or  administrators  of 
the  said  Thomas  Mason,  in  the  same  manner,  in  all  respects,  as  I  have  directed 
respecting  the  moiety  or  half  part  of  the  said  Bank  annuities  given  to  or  for  the 
benefit  of  the  .said  Nathaniel  Mason  and  his  wife  and  children." 

Thomas  Mason  died  in  1820,  leaving  Dorothy  Mason,  his  wife,  and  seven  children, 
surviving,  all  of  whom  attained  twenty-one. 

Dorothy  Mason  died  in  1847,  leaving  five  children  surviving,  Mrs.  Frankland, 
another  child,  having  attained  twenty-one  and  predeceased  her. 

The  question  argued  was,  whether  all  the  children  who  attained  twenty-one  took 
vested  interests,  or  only  those  who  survived  Mrs.  Mason. 

Mr.  Eddis,  for  the  Petitioners,  contended  that  no  child  dying  before  the  survivor 
of  Thomas  Mason,  and  Dorothy  his  wife,  took  a  vested  interest. 

Mr.  Pearson,  contra.  The  interests  of  the  children  became  vested  upon  their 
attaining  twenty-one,  and  Mrs.  Frankland,  therefore,  was  entitled  to  a  share  of  the 
fund  in  Court;  iroodcorh  v.  The  Jhike  of  Dorset  (3  Bro.  C.  C.  569;  3  Ves.  X-  B.  82,  n.); 
Kimi  V.  Hake  (9  Ves.  438) ;  Ferfect  v.  CurMu  (5  .Madd.  462) ;  [294]  Maitlaiul  v.  UhaB 
(6  Madd.  243) ;  In  re  More.-:'  Trust  (10  Hare,  171) ;  Cohen  v.  ll'al'j/  (I.j  Sim.  318).  lu 
a  case  of  doubtful  construction  upon  the  whole  instrument,  the  Court  leans  to  that 
which  will  include  children  so  dying,  as  most  convenient,  and  most  likely  to  have 
been  the  intention  of  the  parties ;  Uhatfonl  v.  Moore  (3  Myl.  &  Cr.  289). 

The  M.vster  of  the  Kolls  [Sir  John  Komilly].  I  think  the  construction  of  this 
will  is  reasonably  clear,  and  the  cases  which  have  been  cited,  unless  they  contained 
the  exact  words  found  here,  can  be  no  guide  to  the  Court.     In  the  first  gift  there  is 
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the  condition  that  there  shall  be  issue  of  Nathaniel  living  at  the  death  of  the  survivor 
of  him  and  his  wife,  before  the  gift  can  take  ett'ect ;  and  "so,  in  like  manner'  (that 
is,  subject  to  the  same  limitations,  upon  the  decease  of  the  survivor  of  Thomas  and 
his  wife),  he  directs  the  other  moiety  to  be  transferred  to  his  issue  ;  and  in  case  of  no 
"such  issue  "  (that  is,  issue  living  at  the  death  of  the  survivor  of  Thomas  and  his 
wife)  or  "they"  (that  is,  "such  issue,"  or  issue  living  at  the  death  of  the  survivor  of 
the  husband  and  wife,  the  word  "  they  "  being,  as  it  must  be,  referred  to  the  last 
antecedent)  should  all  die  before  attaining  twenty-one,  then  over. 

No  child  can,  therefore,  take,  except  such  as  survived  Thomas  Mason  and   his 
wife.     I  think  the  gift  over  here  distinguishes  this  case  from  those  cited. 


[295]     Lord  LoNDE.SBOROur;H  /•.  Somerville.     Mai/ II,  I85i. 
[S.  C.  23  L.  J.  Ch.  646.     See  Fnnian  v.  Uliithnwl,  186.5,  L.  R.  1  Eq.  276.] 

The  Plaintiff  was  tenant  for  life  of  consols,  which  were  subject  to  a  trust  to  be  invested 
in  real  estates.  The  trustees,  in  November,  entered  into  a  contract  for  the  purchase 
of  a  large  real  estate,  to  be  completed  on  the  6th  of  January,  from  which  time  the 
purchasers  were  entitled  to  the  rents.  In  conseciuence  of  the  bank  books  being 
closed  l)etween  the  14th  of  December  and  the  IGth  of  January,  the  trustees,  to 
enaVile  them  to  complete,  sold  the  consols  on  the  26th  of  November,  to  be  delivered 
on  the  12th  of  December.  Held,  that  the  tenant  for  life  was  entitled  to  be  paid, 
as  income  on  the  consols,  the  difference  between  the  price  obtained  and  the  value 
exclusive  of  the  next  dividend. 

The  testator  directed  legacy  duty  to  be  paid  out  of  his  general  persona!  estate  on  the 
annuities  and  pecuniary  legacies  given  by  his  will.  Held,  that  the  income  of 
residuary  [)ersonal  estate  directed  to  bo  invested  in  land  and  settled  to  uses  was 
not,  while  uninvested,  an  annuity  within  such  direction. 

The  testator,  by  his  will,  gave  several  pecuniary  legacies,  and  directed  them  to  be 
paid  within  three  calendar  months  after  his  decease  ;  and  by  a  codicil,  he  directed 
that  two  of  those  legacies,  consisting  of  ,£30,000  each,  should  not  be  paid  out  of 
his  general  personal  estate,  but  shouUl  be  raise<l  out  of  the  rents  and  profits  of  his 
real  estates  thereljy  devised  and  of  those  to  be  pureiiased  with  his  residuary  personal 
estate,  and  until  they  should  be  raised  and  paid,  the  first  tenant  for  life  was  not  to 
be  entitled  to  the  whole  lents  and  profits  but  only  to  a  fixed  annual  sum  thereout. 
Held,  that  interest  was  payable  on  the  two  legacies  from  three  months  after  the 
death  of  the  testator. 

A  direction  to  raise  legacies  out  of  the  "  rents  and  profits  "  of  a  real  estate  is  a  charge 
1      on  the  estate  itself,  and  empowers  the  trustees  to  raise  the  monej'  on  it. 

I  William  J()si',[)li  Denisou,  the  testator,  by  his  will,  dated  3d  of  August  1848, 
I  devised  his  frceiiold  and  copyhold  estates  to  the  Plaintiff,  his  nephew,  for  life,  with 
I  roniaindors  over,  and  he  bcijueathed  his  leasehold  estates  to  trustees,  upon  corresponding 
!  trusts.  The  testator  gave  his  resi<luary  personal  estate  and  effects  to  his  trustees, 
i  upon  trust  to  convert  the  same  into  money,  as  soon  as  convenient  after  his  decease, 
;  and  to  lay  out  the  money  (within  tea  years  after  his  decease,  or  sooner,  if  a  proper 
j  purchase  could  bo  had)  in  the  purchase  of  real  estate,  to  be  settled  to  the  same  uses 
i  as  the  estates  thereby  devised,  and,  in  the  meantime,  to  invest  it  in  the  public  stocks 
i  or  funds,  and  pay  the  dividends  to  the  persons,  for  the  time  being,  entitled  to  the 
j  rents  and  profits  of  the  real  estates. 

'  The  testator  died  in  August  1849,  and  the  trustees  [296]  I>aid  the  debts  and 
I  appropriated  sufficient  sums  of  money  for  payment  of  pecuniary  legacies  and 
i  animities. 

I         In  November  1849  the  trustees  contracted  for  the  purchase  of  an  estate  at  the 

I  price  of  £43.S,000,  which  was  to  be  paid  and  the  purchase  completed  on  tlie  8th  of 

I  January  18.")0  ;  and   by  the  contract  it   was  stipulated   that   the  purchasers  should  be 

entitled  to  possession  of  the  lamls  and  premises  in   hand,  from  the  6th  of  January 
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1850,  and  that  the  half-year's  rents  and  profits  of  the  leinainder  of  tlie  premises, 
which  would  become  due  on  the  6th  of  April  1850,  should  be  eiiually  divided  between 
the  vendor  and  purchasers. 

To  provide  the  purchase-money,  it  was  necessary  for  the  trustees  to  sell  out  a 
large  amount  of  consols,  part  of  the  testator's  estate,  standing  in  his  name  ;  l)ut  the 
bank  books  for  transfers  of  consols  being  closed  on  the  1  Itli  of  I)cceml)ur  1S49,  and 
continuing  closed  till  the  15th  of  January  1850,  and  to  guard  against  the  contingency 
of  depreciation  in  the  price  of  stock,  the  trustees  thought  it  expedient  to  sell  out  the 
whole  of  the  consols  (£500,000) ;  they  accordingly,  on  the  2Gth  of  November  1849,  sold 
out  £215,000,  part  theieof,  at  £95  per  cent.,  to  be  transferied  and  paid  from  the 
12th  of  December,  and  on  the  22d  of  November  they  sold  out  £285,000,  the  residue 
thereof,  at  £95A  per  cent.,  to  be  transferred  and  paid  foi-  on  the  same  12th  of 
December.  The  sum  produced  by  the  sales  was  £475,800,  of  which  the  sum  of 
£187,000  was  paid  to  the  vendor  on  the  10th  of  January  1850,  and  the  sum  of 
£250,000  on  the  1 4th  of  the  same  month. 

The  stock  being  sold  for  delivery  before  the  14th  of  December,  the  purchaser 
became  entitled  to  the  accining  [297]  dividend,  whereas  if  it  had  been  sold  on  the 
14th  of  December,  it  must  have  l)een  sold  exclusive  of  the  dividend.  The  result 
was,  that  the  trustees  obtained  a  larger  price  by  the  amount  of  the  accruing  dividend, 
and  the  Plaintitt"  was  deprived  of  the  (lividend,  which  would  have  liccn  due  on  the 
5th  of  January  1850,  if  the  stock  had  not  been  sold,  amounting  to  £7500.  The 
Plaintiff,  therefore,  claimed  to  have  £7500,  or,  at  all  events,  a  proportionate  part 
thereof,  between  the  5th  of  July  1849  and  the  times  of  the  sales,  deducted  from  the 
proceeds  of  the  sales  and  carried  to  the  account  of  income  of  the  residuary  estate; 
but  this  was  resisted  by  the  parties  entitled  in  remainder. 

With  the  concurrence  of  all  parties,  therefore,  a  case  was  submitted  for  the 
opinion  of  the  Court,  upon  the  three  questions — first,  whether  the  Plaintiff  was 
entitled  to  the  half-year's  dividend,  or  any  part  thereof,  or  any  compensation  in 
respect  to  the  loss  of  the  dividend. 

Mr.  K.  Palmer  and  Mr.  Kenshaw,  for  the  Plaintiff,  contended  that,  as  the  stock 
had  been  sold  out  when  five  months'  dividends  had  accrued,  the  produce  represented 
not  merely  the  mq)iis,  but  the  income  for  that  time,  and  that,  where  two  persons  had 
a  distinct  interest,  the  rule  was,  that  there  should  be  an  apportionment.  They  cited 
Ladi/  I'h/inon/h  v.  Archi'r  (1  Bro.  C.  C.  159);  Jiiin/r.-!^  v.  Lamh  (\(\  Ves.  174);  Davies 
V.  JFe.icomb  (2  Sim.  425) ;  Ex  park  Sini/tli  (1  Swanst.  336) ;  Carter  v.  Tagfjart  (16  Sira. 
447) ;  Ohlhaii)  v.  Ihihhanl  (2  Y.  &  C.  C.  C.  219) ;  and  the  Apportionment  Act  (4  &  5 
Will.  4,  c.  22). 

Mr.  Koupell,  Mr.  Lloyd  and  Mr.  J.  V.  Prior,  for  the  several  Defendants. 

[298]  Mr.  U.  Palmer  was  not  heard  in  reply. 

The  M.\8Tek  ov  the  Rolls  [Sir  John  Romilly].  I  think  the  tenant  for  life  is 
entitled  to  something  in  respect  of  these  dividends.  Cases  have  occurred  frequently, 
shewing  the  principle  and  view  which  equity  takes  of  cases  of  this  description.  They 
rest  upon  the  broad  and  general  principle  of  doing  justice  between  the  tenant  for  life 
and  the  persons  entitled  to  an  estate  in  remainder,  but  which,  as  was  observed  by 
Lord  Eldon,  in  Hurries  v.  LamJi  (16  Ves.  177),  in  some  cases,  involves  matters  of 
"much  importance  and  ditticulty." 

The  contract  for  the  purchase  of  the  estate,  I  understand,  in  effect  to  be  this  (and 
I  should  wish  this  to  be  statiid  upon  the  special  case,  in  order  that  it  may  appear  that 
it  has  been  an  element  in  the  formation  of  the  conclusion  to  which  I  have  arrived), 
that  the  vendor  was  to  take  the  rents  up  to  the  6th  of  January,  and  the  purchasers 
the  subsequent  rents,  by  apportioning  them.  It  is  obvious,  therefore,  that  if  the 
stock  could  have  been  sold  on  the  6th  of  January,  after  the  dividend  had  become  due, 
it  would  have  been  perfectly  just  and  equitable  for  Lord  Londesborough  to  take  the 
dividends  due  up  to  that  period,  and  the  subsequent  rents. 

The  contract  for  selling  the  stock  was  in  November,  but  it  was  to  be  completed 
and  the  stock  delivered  on  the  12th  of  December.  I  think,  therefore,  that  it  must 
be  treated  as  a  .sale  of  the  stock  on  the  latter  day,  though  the  contract  had  been 
entered  into  previously.  The  trustees,  if  they  had  thought  fit,  might  have  sold  the 
stock  for  delivery  when  the  bank  books  opened  in  January,  and  no  doubt  in  the 
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!  interval  the  value  would  [299]  then  have  increased,  and  the  purchaser  would  have 

had  the  purchase-money  in  his  possession,  capable  of  being  made  profitable. 
j  That  being  the  case,  between  the  Tith  of  December,  when  the  money  was  paid, 
I  and  the  6th  of  January,  the  money  was  lying  idle,  and  producing  no  dividend  at  all  ; 
I  assuming  the  discretion  of  the  trustees  to  have  been  projierly  exercised  (which  is  not 
I  contested),  I  think  that  it  was  properly  and  reasonably  lying  idle  during  that  period, 
I  and  that  the  tenant  for  life  cannot  complain  of  it.  Though  it  be  true  that  stock 
I  does  not  bear  interest,  day  by  day,  as  E.\chequer  bills  do,  yet  it  is  uncjuestionably 
i  the  fact  that  the  proximity  of  the  payment  of  the  dividend  raises,  very  materially, 

the  price  of  stock,  irrespective  of  accidental  causes,  as  the  state  of  the  commercial 
,  market  or  political  changes  ;  these  the  Court  never  estimates,  but  throws  out  of 
j  consideration  what  the  result  of  them  might  be. 

j  This  being  the  case,  I  cannot  doubt  that  the  price  paid  for  the  stock  on  the  12th 
iof  December  1849  was  compounded,  in  part,  of  the  prospect  of  receiving  the  dividend, 

payable  in  about  four  weeks ;  and  if  the  stock  had  been  sold  the  day  after  the 
;  dividends  had  been  received  or  previously  thereto,  and  exclusive  of  the  dividends,  it 
I  would  have  realized  a  smaller  amount  than  it  did.  The  price  of  the  stock,  exclusive 
I  of  the  dividend,  appears  to  me  to  be  the  capital,  and  the  amount  by  which  it  was 
.augmented  by  the  dividend  appears  to  me  to  be  the  income  which  belonged  to  the 
itenaTit  for  life,  who  is  fairly  entitled  to  receive  it.  If  he  does  not  receive  it,  the 
i  effect  will  be,  that  part  of  the  purchase-money  for  the  mrpii.f  of  an  estate  will  be  paid 
jout  of  the  income  of  the  tenant  for  life,  by  which  the  i-emainder-men  will  gain  an 
,  undue  advantage.  It  is  obvious,  [300]  that  if  that  principle  were  pressed  to  the 
.extremity,  the  tenant  for  life  might  be  kept  out  of  his  income  for  a  considerable 

period  of  time.  I  think  that  the  proper  mode  of  determining  how  much  the  tenant 
jfor  life  is  entitled  to,  is  to  ascertain  what  the  stock  would  have  produced  on  the  li'th 
I  of  December  or  the  6th  of  January  (which  is  substantially  the  same  thing),  exclusive 
jof  the  dividend  ujjon  it.  To  the  extent  of  the  ditierence,  I  think  the  tenant  for  life 
;is  entitled  to  be  recouped. 
I       Two  other  questions  were  determined,  in  respect  of  which  the  following  additional 

statement  is  necessary. 

I  The  testator,  by  his  will,  gave  a  number  of  pecuniary  legacies,  two  of  which  were 
I  for  £30,000  each,  and  he  directed  that  all  the  pecuniary  legacies  thereinbefore  given 
[should  be  paid  within  three  calendar  months  after  his  decease,  and  that  the  legacy 
[duty  payable  upon  all  the  annuities  and  pecuniary  legacies,  given  by  his  will,  or  any 

codicil  thereto,  should  be  paid  out  of  his  general  personal  estate. 

By  the  second  codicil  to  his  will,  dated  the  16th  of  September  1848,  the  testator 

<lirected  that  the  two  legacies  of  ,£;?0,000  each  should  not  be  paid  out  of  his  general 
!  personal  estate,  as  directed  by  his  will,  but  should  be  raised  and  paid  out  of  the  rents 
'  and   profits  of   the   freehold,  copyhold    and    leasehold   estates  thereljy  devised  and 

be(|ueathed,  and  of  the  real  estates  to  be  purcha.seil  with  his  residuary  personal  estate, 
land  that  until  the  said  two  sums  of  £30,000  each,  together  with  a  sum  of  £J7,000, 
',  by  the  cmlieil  directed  to  be  raised,  should  be  so  raised  and  jiaid,  the  Plaintiff  should 
'  not  be  entitled  to  the  full  and  complete  enjoyment  of  the  [301]  estates,  but,  in  lieu 
!  thereof,  shoulil  be  paid  an  anmiity  of  £6000  ;  and  that  after  payment  thereof,  the 
j  whole  surplus  of  such  rents  and  profits,  interest  and  annual  produce,  should  be  applied 
;  in  raising  and  paying  the  three  sums  of  £30,000,  £30,000  and  £27,000. 

The  trustees  duly  raised  and  paid  £87,000,  the  amount  of  the  three  sums  directed 
I  to  be  raised  out  of  the  rents  and  profits,  and  having  done  so,  the  Plaintiff  became 
'entitled,  on  the  10th  of  April  1851,  to  the  entire  income  of  the  real  estates.  Under 
j  these  circumstances,  the  second  (|uestion  was,  whether  legacy  duty  was  payable  out 
i  of  the  general   per-sonal   estate,  upon  the  income  of  the   residuary  personal   estate 

uninvested ;  an(l  the  third  ([uestion  was,  whether  interest  was  payable  on  the 
!  two  legacies  of  ,£30,000  each  from  three  months  or  a  year  after  the  testator's 
1  death. 

i  Mr.  K.  Palmer.  Where  there  is  a  general  direction  in  a  will  that  the  general 
1  personal  estate  shall  bo  liable  to  pay  the  legacy  duty  upon  all  pecuniary  legacies  given 
!  by  the  will,  it  extends  to  and  includes  the  income  of  the  residuary  personal  estate 

itself  thereby  given.     And,  therefore,  in  this  case,  extends  to  the  residuary  estate 


36G  LOUD    LONUESBOROUOH    V.    SOMERVILLE  19  BEAV.  3M. 

before  mentioned,  of  which  Lord  Londesborpugh  is  tenant  for  life,  and  which  estate 
is  to  bear  the  legacy  dutj*  on  all  legacies  given. 

The  Master  ok  the  Kor.i.s  intimateil  his  opinion  to  be  that  the  legacy  duty  on 
the  income,  given  to  Lord  Londesboroiigh,  was  not  ])ayable  out  of  the  general 
personal  estate. 

Mr.  K.  Palmer  and  Mr.  Renshaw.  As  to  the  third  (|uestion — the  time  from 
which  interest  became  payalile  on  the  two  legacies  of  £.'?(),00()  each,  the  will  directed 
their  payment  out  of  the  general  personal  estate,  but  [302]  the  codicil  directed  them 
to  be  raised  out  of  the  rents  and  profits  of  the  real  estate.  The  codicil  annuls  the 
bequest  in  the  will,  but  substitutes  the  same  sums  to  be  raised  in  a  ditt'erent  manner. 
Those  particular  legacies,  therefore,  are  charges  not  on  the  rorjnis  of  the  estates,  but 
on  the  life  interest  of  Lord  Loudesborough.  Now  the  testator,  in  his  will,  positively 
directs  all  legacies  to  be  paid  in  three  months,  and  the  question  is,  does  that  direction 
apply  to  the.se  two  legacies  ?  It  is  a  direction  to  take  so  much  out  of  the  accruing 
income,  and  apply  it  in  a  certain  manner,  and,  therefore,  the  time  of  raising  it  is  just 
so  long  as  it  can  be  raised  out  of  the  income,  allowing  £6000  a  year  to  Lord  Loudes- 
borough, and,  therefore,  till  the  day  of  payment  arrives,  that  is,  when  it  is  raised,  no 
interest  is  dcmandablc  ;  Ihmnan  v.  Neadham  (9  Beav.  164) ;  Ivy  v.  GUhai  (2  P.  Wms. 
13;  Prec.  Ch.  583,  affirmed  6  Bro.  P.  C.  68);  Evehjn  v.  Erehin  (2  P.  AVms.  659; 
Fitzg.  131). 

Mr.  Lloyd  and  Mr.  J.  V.  Prior,  for  the  legatees,  were  not  heard. 

The  Master  of  the  Koi.i.s  [Sir  John  Romilly].  I  think,  in  this  case,  the 
interest  is  payable  from  three  months  from  the  testator's  death.  There  is  a  distinc- 
tion, in  my  opinion,  between  the  case  of  wills  and  the  case  of  settlements.  In  the 
first,  the  Court  looks  at  the  intention  of  the  testator,  to  be  discovered  from  the  whole 
of  the  will  and  codicil,  and  is  not  bound  by  the  exact  and  strict  words,  as  it  is  in  the 
case  of  a  settlement.  The  case,  hei-c,  is  of  a  testator  who  has  bequeathed  two 
legacies  of  £30,000  each.  Now,  if  he  had  given  no  direction  as  to  the  time  when  the 
legacies  were  to  be  paid,  they  would  be  paid  at  the  end  of  one  year  after  the  [303] 
death  of  the  testator,  and  carry  interest  from  that  time.  If  the  matter  stands  on  the 
will  alone,  it  is  justly  admitted  there  would  be  no  question,  but  that  the  legacies 
would  be  payable  three  months  after  the  death  of  the  testator.  It  is  stated  that  this 
is  altered  by  what  the  testator  has  done  in  the  codicil.  In  my  opinion,  the  effect  of 
the  codicil  is,  not  to  alter  the  rights  of  the  legatees,  but  is,  in  fact,  to  alter  the 
interest  of  Lord  Loudesborough  in  the  property,  until  those  legacies  are  paid.  A 
direction  to  raise  and  pay  legacies  out  of  land,  without  any  other  direction  whatever 
upon  the  subject,  would  make  them  raisable  and  payable  one  year  after  the  death  of 
the  testator ;  and,  in  my  opinion,  it  is  not  varied  by  the  fact  that  they  are  to  be 
levied  and  raised  out  of  the  rents  of  the  estate,  because,  in  a  great  many  cases  (and 
this  I  think  is  one  of  them)  the  Court  would  hold  that  the  words  "  rents  and  profits  " 
were  used  as  equivalent  to  "the  estate,"  unle.ss  the  testator  had  expressly  directed 
that  an  accumulation  should  take  place,  and  that  the  legacy  should  not  be  paid  until 
the  accumulation  of  rents  had  amounted  to  the  sum  required  for  that  purpose.  To  hold 
a  different  construction  would  be  to  hold  that  where  the  rents  of  an  estate  were  not 
.snflicient  to  raise  the  legacies  for  a  great  length  of  time,  it  would  not  be  possible  for 
the  executors  to  mortgage  the  estate  for  the  amount  of  them,  but  that  the  legacies 
must  remain  unpaid  until  the  accumulation  of  a  great  number  of  years  had  raised  the 
full  amount  of  the  legacies.  The  fact  that  this  estate  was  sufficiently  large  to  raise 
the  sum  of  £87,000  in  the  course  of  one  year  does  not,  in  my  opinion,  affect  the 
construction  which  must  be  put  on  the  will  and  codicil,  though  it  probabl}'  was  a 
material  ingredient  in  the  mind  of  the  testator,  when  he  directed  the  mode  in  which 
the  legacy  was  to  be  raised  and  paid.  Here  is  a  direction  to  allow  £6000  a  year  to 
Lord  Londesborough,  and  then  to  levy  [304]  and  raise  £87,000,  to  be  applied  in  a 
particular  manner.  In  my  opinion,  if  the  rents  of  the  estate  had  not  been  sufficient 
to  raise  it  for  a  considerable  number  of  years,  these  powers  would  have  entitled  the 
trustees  and  executors  to  have  raised  the  money  on  the  estate,  and  to  have  allowed 
Lord  Londesborough  only  to  have  received  £6000  a  year  until  the  estate  had  paid 
off  the  charge  so  thrown  upon  it. 

I  was  a  little  embarrassed  hy  the  words  at  the  end  of  the  will,  by  which  the 
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I    testator  made  a  provision  in  the  event  of  the  death  of  the  Plaintiff,  Lord  Londes- 

borough,  before  such  several  sums  of  money  should  be  completely  raised.  In  the 
I  view  I  take  of  this  case,  that  means  before  they  are  completely  discharged,  but  that 
I  they  are  raisable  at  once.  I  find  nothing  in  the  codicil  as  to  the  time  the  legacies  are 
I  to  be  paid,  and  in  the  absence  of  any  direction  I  shoulil  hold  them  to  l)e  payable  at 
[  the  lapse  of  one  year;  but  the  will  has  fi.xed  three  months,  and  the  codicil  confirms 
I    the  will,  subject  to  the  directions  therein  contained,  which  appear  to  me  not  to  be 

incon.sistent  with,  or  contradictory  to,  the  directions  contained  in  the  will. 

I  shall  answer  the  third  (juestion  by  saying  that  the  interest  is  payable  after  the 

lapse  of  three  months  from  the  death  of  the   testator  till  the  time  when  the  two 

legacies  were  respectively  paid. 

[305]     Murray  c.  Parker.     Mm/  26,  1854. 

To  justify  the  Court  in  reforming  an  e.xecuted  deed,  it  must  appear  that  there  has 
been  a  mistake  common  to  both  the  contracting  parties,  and  that  the  agreement 
has  been  carried  into  efiect  by  the  deed  in  a  manner  contrary  to  the  intention  of 
both. 

By  an  agreement  in  writing,  A.  agreed  to  take  an  under-lease  from  B.,  at  a  rent  of 
£340,  A.  "paying  all  taxes,  land  tax  and  insurance."  A  lease  was  granted,  reserv- 
ing the  rent  of  £340,  stated  to  include  the  land  tax.  It  had,  however,  been 
redeemed  by  the  superior  landlord.  The  lessee  having  refused  to  pay  the  amount 
of  the  land  tax  redeemed,  the  lease  was  ordered  to  be  reformed  by  making  him 
lial)le  for  the  land  tax,  though  redeemed.  Held,  also,  that  parol  evidence  was 
admissible  to  explain  the  meaning  of  the  parties  by  "  land  tax." 

On  reforming  a  lease,  no  co.sts  were  given  to  the  Plaintifl',  the  lessor,  because  the  suit 
had  been  occasioned  by  his  error  in  not  having  the  lease  properly  prepared. 

J.  J.  Murray,  the  Plaintiff,  being  lessee  of  a  house  and  premises  in  the  City  of 
London,  held  of  the  Goldsmiths'  Company,  with  an  agreement  for  a  renewal  in  June 
1853,  entered  into  negotiations  with  the  Defendants,  John  and  David  Parker,  for  an 
under-lease.  One  of  the  terms  proposed  by  the  Plaintiff  was  the  payment  by  the 
Defendants  of  £12,  8s.  annually  for  land  tax  and  insurance,  to  which  the  Defendants 
by  letters  agreed,  but  objected  to  other  terms.  Ultimately,  a  memorandvnn  of 
agieement,  dated  21st  of  June  1853,  was  drawn  up  and  signed,  whereby  it  was  agreed 
that  the  rent  for  the  first  six  years  of  the  term  should  be  £340,  and  for  the 
remainder  £240  per  annum,  "  the  said  John  and  David  Parker  jwayiw;/  all  taxes,  land 
tax,  and  insurance,"  &c. 

On  the  14th  of  July  1853  the  Plaintiff  obtained  the  renewal  of  his  lease,  the 
reddemlum  clause  being  as  to  part  in  these  words,  "yielding  and  paying"  &c.  "the 
yearly  rent  of  £109,  2s.,  including  £9,  2s.  the  land  tax  heretofore  chai-ged  on  the  said 
premises,  but  which  has  l)een  redeemed  by  the  said  company,"  and  also  the  fire 
insurance  premium,  being  about  £3,  6s.  annually. 

The  Plaintiff  afterwards,  in  pursuance  of  the  contract,  granted  the  Defendants  an 
undcr-leiise,  dated  29th  of  September  1853,  in  respect  of  which  the  Defendants  [306] 
were  to  pay  £340  a  year  for  the  first  six  years  and  .£240  for  the  residue  of  the  term, 
"both  M'/»(7t  said  reservations  of  rent  inrlw/i' £9,  2s.,  being  the  amount  of  land  tax 
heretofore  charged  on  the  said  premises,  but  which  has  been  re<leemed  by  the 
superior  landlords  of  the  said  premises  ; "  and  they  covenanted  to  pay  as  well  any 
future  land  tax,  as  also  the  sewers  rate,  and  all  other  rates,  taxes,  &c.,  now  charged 
or  thereafter  to  be  charged  upon  the  premises. 

The  Plaintitl'.  in  November  1853,  discovered  that  the  Defendants  were  not,  by 
this  lease,  made  liable  to  the  payment  of  the  £9,  2s.  according  to  the  agreement,  and 
they  applied  to  the  Defendants  to  have  the  lease  altered  and  the  mistake  rectified. 
The  Defendants  absolutely  refu.sed  to  ])ay  the  £9,  2s.,  consenting  however  to  expunge 
the  words,  "both  of  which  reservations,"  iV:c. 

The  Plaintitl'  thei'eupon  filed  his  Viill,  alleging  that  those  words  were  inserted  by 
mistake,  and  were  contrary  to  the  facts  ancl  to  the  intention  and  agreement  of  the 
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parties,  which  were  that  the  Defendants  should  pay  the  yearly  sum  of  £9,  I'.s. 
payable  by  the  Plaintid'  to  the  company  ;  that  the  error  was  known  to  the 
Defendants  and  not  disclosed  to  the  Plaiiititt',  and  that  it  partly  arose  from  the  new- 
lease  not  being  granted  to  the  Plainlitt"  till  after  the  date  of  the  agreement,  and  ii> 
containing  a  reservation  of  £109,  2s.  in  one  sum,  and  the  adoption  by  Plaintiti's 
clerk  of  the  aggregate  form  of  reservation. 

The  bill  prayetl  a  declaration  that  the  Defendants  were  liable  to  pay  the  £9,  28., 
and  that  the  lease  might  be  rectified,  by  inserting  a  pi'ovision  for  the  payment  l)y  the 
Defendants  of  the  £9,  2s. 

Mr.  K.  Palmer  and  Mr.  J.  H.  Palmer,  for  the  Plaintiff.  The  lease  is  not  in 
accordance  with  the  [307]  agreement,  and  the  Court  will  rectify  an  instrument  on 
parol  testimony. 

Mr.  Llo^-d  and  Mr.  Prendergast,  for  the  Defendants.  The  Plaintiff  conies  here 
to  vary  a  lease  Ijy  inserting  a  proviso  which  does  not  accord  with  it  or  the  agreement; 
and  unless  the  Plaintiff'  goes  back  beyond  the  agreement,  he  has  no  case.  The  lease 
was  not  prepare<l  on  a  parol  contract,  or  an  agreement  to  be  ascertained  from  the 
result  of  a  correspondence,  but  from  a  regular  formal  written  agreement,  which  alone 
regulates  the  rights  of  the  parties.  If  an  under-lease  were  now  prepared  from  the 
agreement  alone,  it  would  be  precisely  in  the  form  in  which  it  now  stand.s.  The  lease 
can  only  be  rectified  by  the  written  agreement,  and  not  only  is  all  parol  evidence 
made  inadmissible  by  the  Statute  of  Frauds,  but  the  pievious  coriespondence  cannot 
be  referred  to ;  for  it  was  merely  a  negotiation  which  resulted  in  a  formal  written 
contract.  When  once  parties  have  come  to  a  definite  written  agreement,  all  previous 
negotiation  or  propositions  are  extinguished,  and  must  be  disregaided,  unless  there 
be  fraud.  Again,  it  must  be  shewn  that  there  was  a  common  mistake,  mutual  to  both 
parties ;  for  if  one  party  alone  was  under  a  misapprehension,  the  Court  cannot  impose 
on  the  other  party  terms  to  which  he  never  assented.  A  specific  performance  with  a 
variation  has  invariably  been  refused  ;  I'he  Marquis  of  Totvnslienil  v.  S/arKjroom  (6  Ves. 
328).  The  Defendants  were  strangers  to  the  arrangements  between  the  Plaintiffs 
and  their  lessors,  and  in  nowise  bound  by  it.  They  cited  Birh  v.  Jachcm  (4  Bro.  C. 
C.  514) ;  Brougham  v.  Squire  (1  Drew.  151) ;  Daries  v.  Fitton  (2  Dr.  &  ^Yar.  225). 

[308]  The  Master  of  the  Rolls  [Sir  John  Romilly].  In  matters  of  mistake, 
the  Court  undoubtedh'  has  jurisdiction,  and  though  this  jurisdiction  is  to  be  exercised 
with  great  caution  and  care,  still  it  is  to  l)e  exercised,  in  all  cases,  where  a  deed,  as 
executed,  is  not  according  to  the  real  agreement  between  the  parties.  In  all  cases 
the  real  agreement  must  be  established  by  evidence,  whether  parol  or  written  ;  if 
there  be  no  previous  agreement  in  writing,  parol  evidence  is  admissible  to  shew  what 
the  agreement  really  was  ;  if  there  be  a  previous  agreement  in  writing  which  is 
unambiguous,  the  deed  will  be  reformed  accordingly  ;  if  ambiguou.s,  parol  evidence 
may  be  used  to  explain  it,  in  the  same  manner  as  in  other  cases  where  parol  evidence 
is  admitted  to  explain  ambiguities  in  a  written  instrument.  It  is  admitted  that  the 
lease  can  only  be  reformed  in  accordance  with  agreement  of  the  21st  of  June  1853. 
I  look,  then,  at  that  agreement,  and  admitting  no  parol  evidence  for  the  purpose  of 
introducing  a  new  term  into  the  agreement,  or  for  the  purpose  of  excluding  one  from 
it,  still  if  I  find  a  term,  in  regard  to  which  there  is  a  latent  ambiguity,  the  parol 
evidence  is  admissible  to  explain  what  the  meaning  of  the  parties  was. 

Here,  then,  I  have  a  contract,  in  which  it  is  stated  that  it  is  agreed  that  the  rent 
should  be  £340,  the  lessees  "paying  all  taxes,  the  land  tax  and  insurance."  If  I  find 
from  the  rest  of  the  transaction  that  there  was  a  charge  on  the  estate  in  respect  of 
the  land  tax,  which  has  been  redeemed  and  increase  of  rent  substituted  in  its  place, 
I  must  look  at  the  evidence  to  see  what  the  parties  meant  by  the  use  of  the  words 
land  tax.  I  agree  that  to  justify  the  Court  in  reforming  an  executed  deed,  it  must 
appear  that  there  has  been  a  mistake  common  to  [309]  both  the  contracting  parties, 
and  that  the  agreement  has  been  carried  into  effect  by  the  deed  in  a  manner  contrary 
to  the  intention  of  both.  Here  very  little  rests  on  parol  testimony,  and  I  must  look 
at  the  case  as  if  no  lease  had  been  executed,  and  as  if  in  a  suit  for  specific  performance 
of  the  agreement  for  a  lease,  it  was  contended  on  the  one  side  that  no  land  tax  was 
to  be  paid  by  the  lessees,  and  the  contrary  was  insisted  by  the  other  side.  I  should 
then  look  to  what  the  parties  did,  .said  and  wrote,  in  order  to  ascertain  what  they 
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lintended  by  the  words  "land  tax."     That  appears  to  me  to  be  the  principle  of  Lord 

St.  Leonards  in  Davie,s  v.  FitUm  (2  Drury  iV-  War.  22.t).     I  find  that  in  the  treaty  it  is 

stated  that  the  land  tax  amounted  to  £9,  'la.,  and  that  the  insurance  was  £3,  6s. 

I  find  that  the  lessees  agree  to  pay  the  land  tax  and  insurance.     They  objected  to 

the  payment  for  goodwill,  but  it  is  obvious  that  when  they  signed  the  agreement 

they  accepted  the  term.s,  except  that  as  to  the  goodwill  ;  and,  in  fact,  during  the 

negotiations  the  only  matter  in  dis[)ute  was  the  amount  to  l)e  paid  for  the  goodwill. 

It  was  .stated  that  the  £9,  2s.  was  the  amount  for  land  tax,  and  it  is  perfectly  obvious 

that  if  it  had  not  been  redeemed  by  the  superior  landlord,  the  Defendants  could  not 

have  contended  that  they  were  not  liable  to  pay  it.     If  the  case  had  been  that  in  the 

interval  the   Plaintiff's    had    redeemed    the    land    tax,    would    that   have  made  any 

I  difference  1     Would  not  the  lessees  have  been  equally  liable  to  pay  the  Plaintiff  the 

I  amount  for  which  the  estate  was  liable  in  respect  of  land  tax  redeemed  ?     The  laud 

tax  on   the   property  does   not  now  exist,  because  it  has  been  redeemed,  but  the 

Plaintiff'  is  liable  to  pay  the  amount  to  the  superior  landlords,  and  it  is  perfectly 

:  indifferent  whether  it  is  payable  to  the  Government  or  to  the  lessors.     The  amount 

r  was  kTiown   to  be  [310]  the  sura  of  £9,  2s.,  and   the  Defendants  were  willing  to 

I  pay  it. 

\  If  I  had  to  settle  the  under-lease  I  should  be  of  opinion  that  parol  evidence  was 
tadmissil)le  to  shew  what  was  meant  by  "land  tax,"  and  when  I  had  ascertained  that 
jlthe  land  tax  had  been  redeemed,  I  should  consider  it  a  mere  transfer  of  the  charge 
5  from  one  to  another,  which  would  be  a  matter  of  no  importance  as  aft'ecting  the 
[agreement  between  the  parties  ;  though  it  lost  its  proper  name  of  "land  tax,"  it  still 
I  continued  a  charge  on  the  property. 

,  I  think  that  there  was  a  common  mistake,  and  that  the  lease  must  be  rectified. 
I  am  of  opinion  that  no  costs  can  be  given  the  Plaintiff',  because  the  suit  has  been 
occasioned  by  his  own  error  in  not  having  the  lease  properly  prepared.  Direct  the 
lease  to  be  reformed. 


[310]     Shand  i:  Kidd.     April  •2-2,  June  3,  6,  1854. 


I  The  testator  gave  a  residuary  fund  to  his  brothers  and  sisters  for  life,  and  from  and 
1      after  the  decease  of  the  survivor  to  pay  the  principal  to  their  issue  who  should  live 
I      to  attain  twenty-one,  or  the  issue  of  such  of  them  as  should  be  then  deceased,  such 
class  of  issue,  whether  in  the  first  or  second  degree,  to  take  oidy,  as  amongst  them- 
selves, the  shares  which  their  parents  would  have  been  entitled  to  if  living.     Held, 
that  the  children  of  the  brothers  and  sisters  took  per  s/irpe.%  and  that  the  children  of 
one  of  the  testator's  nephews,  who  died  in  the  testator's  lifetime,  took  with  their 
uncles  and  aunts  the  share  which  their  father  would  have  taken  if  then  li\  ing. 
The  word  "or"  construetl  "and." 

Andrew  Todd  bequeathed  his  residuary  and  personal  estate  to  his  executors  and 
trustees,  in  trust  to  receive  and  pay  the  diviilends,  interest  and  income  thereof,  to 
all  his  lirolhers  and  sisters,  living  at  the  time  of  his  decease,  equally,  daring  their 
lives,  [311]  "and  from  and  after  the  decease  of  the  survivor  of  them  my  said  brothers 
and  sistei'.s,  upon  trust  to  transfer,  assign  or  pay  the  principal  of  the  said  tiiist  funds 
and  securities,  unto,  between  and  amongst  all  the  lawful  issue  of  my  said  brothers 
and  sisters,  who  shall  live  to  attain  the  age  of  twenty-one  years,  or  being  females, 
shall  have  been  married  ;  or  unto,  between  and  amongst  the  issue  (if  any)  of  such  of 
them  as  shall  be  then  deceased,  so  and  in  such  manner  that  such  class  of  issue, 
whether  in  the  first  or  second  degree,  shall  take  only  as  amongst  themselves,  the  share 
or  shares  to  which  hi.s,  her  or  their  deceased  parent  or  parents  would  have  l)een 
entitled  to  if  living." 

The  testator  died  in  1838,  leaving  one  brother,  John,  and  five  sisters,  surviving 
him,  the  last  survivor  of  whom  died  in  January  18.53.  They  all  left  children 
surviving  them,  but  John  Todd,  one  of  the  six  children  of  John,  the  testator's  Inother, 
died  in  the  testator's  lifetime,  leaving  three  children,  who  were  still  living. 

On  the  death  of  the  last  survivor  of  the  residuary  legatees  for  life,  doubts  arose 
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as  to  the  rights  of  the  parties,  ami  the  main  (|uestioiis  were,  first,  whether  the  residuo 
should  be  divided  among  the  children  of  the  testator's  brother  and  sisters  j>er  .s/iVy.  - 
or  2>i'r  capita  :  and  secondly,  whether  the  three  children  of  John  Todd,  the  son  of  the 
testator's  brother  .John,  who  died  in  the  testator's  lifetime,  were  entitled  to  any  part 
of  the  fund,  and,  if  so,  whether /"/•  ></wy><'i.'  or  per  rajiitu. 

The  case  now  came  oti  foi'  argument,  on  the  first  point. 

Mr.  Follett,  for  the  Plaintifl'. 

[312]  Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  for  the  three  children  of  John  Todd,  the 
testator's  nephew. 

Mr.  Busk,  for  Richard  Todd. 

Mr.  Gordon,  for  Craig  and  wife,  and  others. 

Ml-.  Koupell,  for  anothei-  Defendant. 

Mr.  Surragc,  for  Stockton  and  wife. 

Mr.  K.  Palmer,  for  the  Defendant  Kidd. 

The  M.vstek  ok  the  Koi.i.s  was  clearly  of  opinion  that  the  residue  was  to  be 
divided  among  the  testator's  brother's  and  sisters'  children  jin-  stirprs,  and  not  per 
capita. 

June  3,  G.     The  ea.se  now  came  on  to  be  argued  on  the  second  point. 

Mr.  Follett,  for  the  Plaintiff'. 

Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  for  the  three  children  of  John  Todd,  the 
testator's  nephew,  who  died  in  his  lifetime.  The  question  is,  whether  the  issue  of 
John  Todd,  who  himself  had  no  right  to  any  part  of  the  fund,  can  take  a  share  ;  that 
is,  whether  a  gift  in  favour  of  the  children  of  the  brother's  and  sisters'  children,  or  the 
grandchildren  of  the  brother  and  sisters,  is  a  gift  by  way  of  substitution  for  their 
parents,  or  a  substantive  gift  to  themselves,  as  objects  of  the  gift.  If  it  be  the  former, 
then  it  would  l)e  necessary  to  estalilish  the  right  in  the  parents  to  take  under  the  gift, 
otherwise  [313]  the  children  could  not  take  by  substitution.  This,  however,  is  a 
substantive  gift  to  the  children  themselves  ;  Gilea  v.  Giles  (8  Sim.  360) ;  Ti/therkiffh  v. 
Harbin  (6  Sim.  329) ;  Jarrig  v.  Pmi^/  (9  Sim.  549)  ;  Bchb  v.  Beckwith  (2  Beav.  308); 
Giw/  V.  Gai-vmn  (2  Hare,  268).  It  is  not  contended  that  the  three  children  of  John, 
the  nephew,  are  entitled  to  more  than  he,  if  living,  would  have  taken. 

^Ir.  Busk,  for  one  of  the  five  children  of  John,  the  testator's  brother,  who  survived 
the  testator.  The  testator  has  used  the  word  "  issue  "  in  the  sense  of  "children" 
and  "grandchildren."  The  division  is  to  be  among  the  issue  of  the  brothers  and 
sisters  at  the  age  of  twenty-one  or  marriage  of  daughters,  that  is,  among  the  children 
of  the  brother  and  sisters  ;  and  then  he  adds,  "  or  among  the  issue  of  such  of  them," 
that  is,  among  the  issue  of  such  of  the  issue  or  children  of  the  brother  and  si.sters. 
Where  the  testator  speaks  of  issue  of  issue,  he  means  issue  of  children.  Now  it  is 
clear  that  John,  the  nephew,  having  died  before  the  te.stator,  could  take  no  share  in 
the  gift,  and,  therefore,  his  i.ssue  could  take  nothing,  for  the  testator  says  they  are 
only  to  take  the  share  which  the  parent  would  take  ;  Horsepool  v.  Watxon  (3  Yes.  383); 
Giks  v.  Giles  (8  Sim.  360)  ;   Ti/therlm/h  v.  Harbin  (6  Sim.  329). 

Mr.  Gordon,  for  the  other  four  children  of  John  the  brother. 

The  Master  of  the  Rolus  [Sir  John  Romilly].  I  am  of  opinion  that  the  three 
grandchildren  of  the  testator's  brother  take  a  share  in  the  fund.  If  I  were  [314]  not 
so  to  hold,  I  must  strike  out  part  of  the  words  of  the  will.  The  word  "  or  "  in  the 
clause  "or  unto,  between  and  amongst  the  issue  (if  any)  of  such  of  them,"  &c.,  must 
be  read  "and,"  or  else  the  grandchildren  would  be  excluded  ;  and  the  meaning  is  that 
the  division  is  to  take  place  among  the  nephews  and  nieces  of  the  testator  then  alive, 
and  the  children  of  such  of  them  as  should  be  then  dead.  That  is  the  clear  construc- 
tion, otherwi.se  there  would  be  no  meaning  in  the  words  "issue  of  the  second  degree." 
Divide  the  share  of  John,  the  testator's  brother,  into  six  parts,  and  let  the  children 
of  John,  the  nephew,  take  one-sixth  and  carry  it  to  the  account  of  the  parties. 
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[314]    Ki:  Holland.    Jvm  8,  1854. 

In  Deoember  an  account  was  signed  by  a  client,  one  item  of  which  was  the  amount  of 
a  bill  of  costs  previously  delivered.  The  balance  was  paid  over  a  month  after. 
Four  months  afterwards  the  client,  suppressing  the  settlement,  obtained  an  order  of 
course  to  tax.     It  was  discharged. 

Mr.  Rudge  being  indebted  to  Mr.  Holland,  a  solicitor,  for  costs,  Holland  agreed 
to  advance  him  £2000  on  mortgage,  and  had  made  payments  on  account.  On  the 
28th  of  November  18.53  Mr.  Holland  delivered  his  bill  of  costs  to  Mr.  Rudge.  On 
the  3d  of  December  a  meeting  took  place  between  Holland  and  Kudge  to  settle, 
Rudge  being  accompanied  by  his  solicitor.  On  that  occasion  Holland  delivered  his 
cash  account  in  which  he  had  taken  credit  for  the  amount  of  his  bill  of  costs,  and  on 
the  whole  a  balance  of  £124  appeared  to  be  due  from  Holland  to  Rudge.  The  parties 
met  by  adjournment  on  the  5th  of  December,  when  Rudge  settled  and  signed  the 
account,  which  included  the  item  of  the  bill  of  co.sts.  Subsequently,  on  the  9th  of 
Januaiy,  Holland  sent  to  Rudge  a  cheque  for  the  balance. 

On  the  ll'th  of  April  1854  Rudge  obtained  the  com-[315]-mon  order  for  the 
taxation  of  Holland's  bill,  omitting,  in  his  application  for  it,  all  mention  of  the 
circumstances  which  had  happened  in  December  and  January. 

Mr.  Elderton  now  moved  to  discharge  the  order,  contending,  first,  that  the  trans- 
action of  the  3d  of  December  amounted  to  a  payment  of  the  bill  of  costs,  and  that  an 
order  of  course,  under  such  ciicunistances,  was  irregular.  Secondly,  that  material 
circumstances  had  been  suppressed  on  the  application  for  the  order  of  course,  which 
of  itself  was  a  sufficient  t;round  for  discharging  it.  He  cited  Sayer  v.  Jf'agstajf  (5 
Beav.  415) ;  In  re  Cuirie  (9  Beav.  602) ;  In  re  Harper  (10  Beav.  284) ;  In  re  Hintm 
(15  Beav.  192) ;  In  re  Gedye  (15  Beav.  254). 

Mr.  Shebbeare,  contra,  contended  that  there  had  been  no  payment  of  the  bill,  In  re 
Bignohl  (9  Beav.  2(59),  and  that  it  was  unnecessary  to  mention  circumstances,  which 
not  amounting  to  a  payment,  did  not  render  a  special  application  necessary. 

The  M.vstek  of  thk  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this  is  a 
case  in  which  the  common  order  ought  not  to  have  been  obtained.  I  express  no 
opinion  whether  this  was  a  payment  or  not,  though  it  has  been  held  that  where  an 
attorney  and  client  meet  together,  and  an  account  is  taken  between  them,  and  the 
attorney  retains  the  exact  amount  of  his  bill  and  pays  over  the  balance  to  his  client, 
it  is  a  payment  of  the  bill  of  costs.  Here  an  account  is  produced,  which  the  client 
has  signed  and  allowed,  in  which  the  bill  of  costs  is  one  of  the  items.  1  do  not  [316] 
say  that  this  excluded  taxation,  but  it  is  a  circumstance  which  requires  consideration, 
and  ought  to  have  Iteen  stated  on  the  application  for  an  ex  parte  order.  Here  the 
matter  was  settled  after  the  client  had  had  three  or  four  days  to  examine  the  account. 
Four  months  afterwards  the  client  obtains  the  common  order  for  taxation,  without 
making  any  mention  of  the  fact  of  his  having  perused  the  account  and  signed  his 
name  to  it.  If  the  balance  had  been  paid  over  at  the  time,  I  should  have  considered 
it  as  a  payment.  Though  that  was  not  the  case,  I  think  it  is  sutticient  to  say  that 
there  has  been  a  suppression  of  material  facts,  and  that  the  order  must  be  discharged. 


[316]     Fkeks  v.  Xeedham.     June  8,  1854. 
[S.  C.  2  W.  R.  514.] 

A  partition  will  not  be  set  aside  on  light  grounds,  or  for  light  matters,  or  for  mere 

ine(|uality  of  \alue  of  the  allotments  if,  in  making  it,  the  Commissioners  have 

honestly  exercised  their  own  judgment. 
It  is  not  necessary  that,  in  making  a  partition,  an  aliquot  share  of  each  species  of 

property,  or  of  each  house  (if  it  be  house  property)  should  be  allotted  to  each  of 

the  tenants  in  common. 
But  where,  under  a  decree  for  partition  amongst  three  tenants  in  common,  which  did 
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not  empower  the  Comniissioiieis  to  order  oifel///  of  partition,  the  Conimissioneis, 
upon  some  previous  understanding  that  two  of  the  tenants  in  comnion  were  willini; 
to  take  one  of  the  two  houses  comprising  the  property,  without  severance,  allotltil 
that  house  to  them,  and  the  other  to  the  third  tenant  in  common,  the  return  whn 
suppressed. 

In  a  suit  for  partition,  by  two  of  three  tenants  in  comnion  against  the  third,  the 
usual  decree  was  made,  and  it  did  not  contain  any  direction  or  authority  to  the  Com- 
missioners to  order  any  money  to  be  paid  by  tlie  Defendant  for  nwrlti/  of  partition. 

The  property  consisted  of  a  piece  of  ground  near  the  [317]  docks  in  Liverpool  on 
which  stood  a  public-house,  called  the  "Holyhead  Tavern,''  and  spirit  vaults,  fi'onting 
a  crowded  thoroughfare,  and  also  a  private  house  adjoining,  but  which  was  alleged 
to  be  comparatively  back  property  with  less  advantageous  fiontage. 

The  Commissioners  met  on  the  7th  of  November  KS.").'},  and  inspected  and  surveyed 
the  premises  in  presence  of  the  solicitors  of  the  Plaintitts  and  of  the  Defendant, 
iients  of  £80  and  £iO  respectively  were  said  to  have  been  paid  for  the  houses  ;  but 
it  was  stated  in  the  affidavits,  though  no  actual  valuation  other  than  that  of  the 
Commissioners,  who  were  surveyors,  had  been  made,  that  the  "Holyhead  Tavern" 
had  been  under-let  for  £100,  and  that,  considering  its  situation  and  taking  into  account 
fixtures,  tScc,  it  was  much  more  than  double  the  other  in  value. 

The  Conuiiissioners,  in  their  affidavit,  stated  that  "on  the  assumption  that  the 
Plaintift's  would  hold  their  shares  of  the  property  as  tenants  in  common,  and  not 
ie(juire  a  subdivision  thereof,  we  instructed  the  Plaintitts'  solicitor,  on  or  about  the 
1-lth  of  March  last,  to  prepare  a  diaft  certificate  for  our  perusal  and  approval,  and 
on  the  loth  of  March  last,  the  draft  certificate  was  sent  to  us  for  our  approval,''  and 
it  was  approved  and  returned  to  be  engrossed.  This  certificate  was  a  consent  Ijy  the 
Plaintitts  to  hold  their  shares  as  tenants  in  common.  The  Commissioners  in  their 
affidavit  also  stated  that,  "in  the  month  of  P^ebruary  last,  the  IMaintitfs'  .solicitors 
informed  us  that  the  Plaintitts  were  mother  and  son,  and  were  willing  to  hold  their 
shares  "  in  common  ;  but  they  denied  that  they  had  any  secret  communication  with 
the  Plaintiff's  or  their  solicitor  behind  the  back  of  Defendant's  solicitor. 

[318]  The  Defendant's  solicitor,  in  his  affidavit,  stated  that  fiom  the  day  of  the 
survey  to  the  day  of  the  allotment  no  intimation  of  its  being  the  intention  to  divide 
the  property  into  two  parts  only  was  given  to  her;  and  on  the  :i7th  of  April  1854, 
the  day  appointed  by  the  Commissioners  for  signing  their  certificate,  after  the  parties 
had  met,  and  without  any  discussion,  a  paper  writing  signed  by  the  Plaintitts,  and 
signifying  their  consent  to  hold  as  tenants  in  common,  was  produced  by  their  solicitor 
(neither  the  Plaintitts  nor  the  Defendant  being  present),  and  at  the  same  time  the 
certificate  of  the  Commissioners,  alloting  the  larger  house  and  premises  to  the 
Plaintitts,  and  the  back  portion  to  the  Defendant ;  that  a  secret  communication, 
therefoi'e,  behind  his  back  and  without  his  knowledge,  must  have  taken  place 
between  the  Commissioners  and  the  Plaintift's;  and  that  after  hearing  the  consent 
and  certificate  read  over,  and  before  the  latter  w-as  signed,  he  signified  his  dis- 
approval thereof  and  protested  against  it,  but  nevertheless  it  was  signed  and 
returned. 

The  Defendant  now  moved  that  the  return  of  the  Commissioners  might  be  sup- 
pressed, and  a  new  commission  issued,  Arc.,  on  two  grounds  ;  first,  that  though  the 
bill  praj-ed  and  the  commission  of  partition  required  the  division  of  the  property  into 
three  equal  parts,  the  Commissioneis  had  divided  it  into  two  lots,  and  allotted  one  to 
the  Plaintift's,  as  tenants  in  common,  the  other  to  the  Defenflaiit  in  severalty  ;  and 
secondly,  that  the  Commissioners,  previously  to  the  allotment  and  with  relation  " 
thereto,  held  secret  communications  with  the  Plaintift's  and  their  solicitor  behind  the 
back  of  the  Defendant,  and  determined  to  allot  the  premises  in  two,  instead  of  in 
three  lots,  without  consulting  the  Defendant  or  her  solicitor,  and  behind  their  backs. 

[319]  There  was  evidence  to  shew  that  the  property  could  have  been  conveniently 
and  without  injury  divided  into  three  lots;  and  there  was  also  direct  evidence  to  the 
contrary. 

Mr.  R.  Palmer  and  Mr.  Osborne,  in  support  of  the  motion. 

Mr.   Lloyd  and  Mr.   L.   Field,  contra.     The  first  objection  is  to  the  Plaintiff's' 
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j  waiving  thcat  which  it  is  competent  to  them  to  waive.  The  Commissioners  allotted 
one-third  to  one  of  the  three  tenants  in  common,  and  instead  of  alloting  a  third  to 
I  each  of  the  others,  they  allotted  the  two-thirds  to  the  two,  to  hold  in  common,  the 
I  parties  themselves  waiving  the  severance,  and  the  question  is  whether  the  Court  will 
j  require  them  to  do  what  is  unnecessar}'  and  only  formal.  [The  M.vster  of  the 
1  KoLi.s.  It  is  no  return  at  all.  They  might  as  well  say,  "  We  give  the  whole  to  one 
[and  a  sum  of  money  to  the  other."  Theie  ought  to  have  heen  an  allotment  of  oiie- 
j  third  of  each  house  to  each  party,  unless  it  can  be  shewn  that  one  is  exactly'  double 
:  in  value  of  the  other;  if  one  was  exactly  double  the  other  in  value,  and  the  Commis- 
Isioners  had  given  one  whole  house  to  one  of  the  parties,  and  had  divided  the  other, 
by  so  many  rooms  and  passages,  between  the  other  two,  and  the  other  two  had  then 
i chosen  to  take  it  together,  and  not  sever,  I  do  not  say  that  that  would  not  do;  but 
I  that  was  not  so  here.  (Questions  of  value  are  very  difficult  things  to  determine.] 
j  On  a  partition,  every  part  of  the  estate  need  not  be  divided,  but  it  is  sufficient  if  each 
!  tenant  in  common  has  an  equal  share  of  the  whole  ;  Lord  Clareinhn  v.  Hornhii  (1  P. 
'  Wms.  446);  and  the  Court  will  not  interfere  with  the  allotment,  because  of 
I  inequality  of  [320]  value  merely,  unless  in  the  case  of  frautl  or  gross  partiality. 
jThey  cited  Manners  v.  Cluirh'swarth  (1  Myl.  &  K.  3.30  ;  Coop.  temp.  Bi-ough.  52);  Lister 
!  v.  /is-Ar  (3  Y.  &  Coll.  .540) ;  Turner  v.  Monjan  (8  Yes.  143  ;  11  Ves.  157,  n. ;  17  Ves. 
1546,  n.) 

j       The  Master  of  the  Kolls  [Sir  John  Komilly].     The  award  cannot  stand  in  this 

!  case.     I  concur  in  the  argument  that  an  award  is  not  to  be  set  aside  on  light  grounds 

or  for  light  matters.     It  cannot  be  set  aside  for  mere  inequality  of  value  of  the  ailot- 

[  ments,  if  the  Commissioneis  have  honestly  exercised  their  judgment  in  making  it  ; 

nor  is  it  necessary  that  an  aliquot  share  of  each  species  of  property  be  allotted  to  each 

I  of  the   parties,  nor,  as  in   this  instance,  where  it  is  household  property  that  one- 

I  third  of  each  of  the  two  houses  be  allotted  to  each  tenant  in  common.    But  the  award 

!  is  bad,  because  the  Commissioners  have  not  made  it   upon  their  own  views  of  its 

:  propriety,  and  in   the  exercise  of  their  own  judgment,  but  having  exercised  their 

judgment  on  a  previous  understanding  that  the  two  Plaintitt's  were  willing  to  take  the 

house  and  premises  as  tenants  in  common,  and  there  being  no  power  given  them  to 

direct  mrelli/  of  partition.     There  are  two  houses,  one  with  a  good  and  the  other  with 

a  less  a<lvantageous  frontage,  and,  therefore,  much  less  valuable.     The  occupying 

tenant  of  the  former  pays  £100  a  year  rent,  which,  it  is  said,  is  owing  to  the  fixtures, 

i^;c.,  but  there  has  been  evidence  to  shew  that  the  fixtures,  &c.,  are  not  a  part  of  the 

property.     The  result  is  that  because  two  pei'sons  are  willing  to  hold  part  of  the 

property   without  severance,  as  between  themselves,   they  allot  the   whole  in  two, 

instead  of  three  allotments.     That  is  not  making  a  partition,  but  a  new  decree,  and 

is  therefore  bad.     Costs  to  be  costs  in  the  cause. 


[321]     L.vxtox  r.  Eedle.     -Tune  6,  28,  1854. 

A  testator  bequeathed  leaseholds  to  trustees,  to  pay  the  rents  to  his  wife  till  his 
son  attained  twenty-one,  and  then  to  assign  them  to  his  son.  The  wife  died  during 
the  minority  of  the  son.  Held,  that  her  legal  personal  representative  was  entitled 
to  the  rents  uTitil  the  son  attained  twent\'-one. 

The  testator,  John  Hambling,  by  his  will,  dated  in  1851,  bequeathed  his  leasehold 
and  other  personal  estate  to  his  executors  and  trustees,  thereinafter  named,  upon 
trust  to  receive  the  rents  and  profits  thereof,  from  time  to  time,  and  to  pa)-  the  said 
rents  and  profits  unto  his  wife,  the  Plaintitf,  Sarah  Hambling,  until  his  son,  Bernard 
John  Hambling,  should  attain  his  age  of  twenty-one  years,  and  then  to  a.ssign,  pay 
over,  and  transfer  all  the  said  leasehold  and  other  personal  estates  unto  his  said  son, 
for  his  absolute  use  and  beneKt  ;  but  if  his  said  son  should  die  during  the  lifetime  of 
his  said  wife,  thou  to  assign,  pay  over,  and  transfer  the  said  leaseholds  and  other  his 
personal  estate,  unto  his  said  wife,  her  executors,  administrators  or  assigns,  foi-  her 
or  their  absolute  use  or  benefit;  and  he  appointed  John  Eedle  and  Benjamin 
Bellringer  executors  and  trustees  of  his  will. 
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In  1853  Mrs.  Hambling  intermarried  with  George  Henry  Laxton,  and  she  and  \ut 
husband,  and  her  .son,  who  was  an  infant,  by  George  Henry  Laxton,  his  next  friend, 
instituted  a  suit  to  carry  the  trusts  of  the  will  into  execution,  and  for  the  administra 
tion  of  the  testator's  personal  estate.  After  the  institution  of  the  suit  Mrs.  Laxton 
died,  leaving  her  son  surviving,  and  her  husband  took  out  achninistration  to  hui 
estate.     The  suit  was  then  revived,  and  Laxton  made  a  Defendant. 

The  question  was  whether  Mrs.  Laxton  was  entitled  absolutely  to  the  income  of 
the  testator's  personal  estate,  [322]  during  the  minority  of  her  .son,  and  whether  it 
was  transmissible  and  passed  to  her  ailministrator,  or  whether  the  estate  of  the  son 
was  accelerated  by  her  death. 

Mr.  Henry  Stevens,  for  the  son,  contended  that  he  took  an  immediate  vested 
interest  in  the  personal  estate  on  the  death  of  the  testiitor,  and  that  upon  the  death 
of  his  mother,  his  estate  was  accelerated.  He  cited  Saum/ers  v.  I'aulicr  (Cr.  i^'  Ph. 
243,  and  4  Beav.  11."))  ;  KiiKj  v.  IsuMson  (2  Sm.  &  Gif.  371). 

Mr.  Colt,  for  the  Defendant  Laxton,  contended  that  Mrs.  Laxton  was  absolutely 
entitled  to  the  intermediate  rents  and  profits  during  the  minority  of  the  .son, 
unfettered  liy  any  trust  for  his  benefit,  and  that  that  interest  being  transmissible,  ])asi5ed 
to  her  administrator  absolutely.  He  cited  Caiicr  v.  Chitrrh  (1  Ch.  Ga.  113) ;  Ti<si>i  v. 
Tissen(l  P.  Wms.  500);  Mnnjicld  v.  iJiu/anl  (I  Kq.  Ca.  Ab.  195);  Tai/hr  v.  Biddall 
(2  Mod.  289);  Stile  v.  Tomsun  (2  Dyer,  210  a.);  Smith  v.  Htuvns  (Cr'o.  Eliz.  252); 
Ex  parte  Darie.^  (6  Ves.  147  a.);  Leake  v.  Itohinsm  (2  Mer.  363);  Ifan-ion  v.  Graham 
(6  Ves.  239)  ;  Skeij  v.  Barnes  (3  Mer.  335)  ;  Jratson  v.  Hai/^es  (5  Myl.  &  Cr.  125, 
reversing  9  Sim.  500) ;  Doe  d.  Hunt  v.  Moore  (14  East,  601) ;  J'awilri/  v.  Geddes  (1  Kuss. 
&  Myl.  203) ;  Jones  v.  Maekilwain  (1  Russ.  220) ;   1  Jarman  on  Wills  (pp.  520,  762). 

Mr.  Stevens,  in  reply. 

The  M.\ster  of  the  Rolls  postponed  judgment. 

[323]  June  28.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  This  is  a  short 
question,  arising  on  the  construction  of  a  will.  The  son  is  still  an  infant ;  the  wife 
married  again  and  has  since  died,  and  the  husband  claims,  as  her  legal  personal  repre- 
sentative, to  be  entitled  to  the  rents  and  profits  during  the  infancy  of  the  son.  This 
claim  is  resisted  on  behalf  of  the  son,  and  it  is  contended  that  the  husband  is  not  so 
entitled,  but  that  the  death  of  the  wife  has  the  effect  of  accelerating  the  .son's 
interest,  and  that  the  case  comes  within  that  of  Saunders  v.  J'aittier  (Cr.  X-  Ph.  240, 
and  4  Beav.  115).  But  on  the  other  hand  it  is  contended  by  the  Defendant  that  the 
case  before  me  is  distinguishable,  because  in  that  case  there  was  a  direct  gift  to  the 
infant,  but  in  this  there  is  no  gift,  except  in  the  direction  to  pay,  when  he  shall  attain 
his  age  of  twenty-one  years.  This  case,  I  think,  comes  within  Leake  v.  llohinson,  there 
is  no  vested  interest,  unless  and  until  he  attains  twenty-one  years  of  age,  and  the 
intermediate  interest  is  expressly  given  to  the  widow.  Theie  is  no  trust  or  direction 
to  support  the  child  during  his  minority,  and  no  intimation  that  any  benefit  is  to  be 
derived  by  him  during  that  period.  Therefore  I  consider  there  is  a  gift  to  the  wife 
for  a  term,  namely,  until  the  son  attains  twenty-one,  which  is  a  vested  gift  ;  and  on 
his  attaining  twenty-one,  there  is  a  trust  to  transfer  to  him,  which  then  takes  effect. 
I  am  of  opinion  that  the  interest  in  question  goes  to  the  legal  personal  representative 
of  the  mother,  until  the  son  attains  twenty-one. 

[324]     Lea  v.  Hinton.     May  27,  29,  June  12,  13,  1854. 

[S.  C.  5  De  G.  M.  &  G.  823 ;  43  E.  R.  1090.     See  Knox  v.  Turner,  1870,  L.  II. 
9  Eq.  164.     Discu.ssed,  Preston  v.  Xeale,  1879,  12  Ch.  D.  760.] 

If  A.  eflfects  a  policy  of  assurance  upon  the  life  of  B.,  to  cover  a  debt  due  to  him  from 
B.,  or  if  A.  effects  a  policy  in  the  name  of  B.,  in  whose  life  he  has  no  interest,  the 
representatives  of  B.'s  estate  can  have  no  claim  upon  it. 

But  where  there  is  a  presumption,  from  the  dealings  and  transactions  between  the 
parties  that  the  policy  was  effected  with  the  privity  and  concurrence  and  on  account 
of  B.,  for  the  purpose  of  securing  a  debt  due  by  B.  to  a  third  party  for  which  A.  is 
surety,  the  nnus  is  thrown  upon  A.  of  rebutting  that  presumption. 

A.   borrowed  £300,   and  B.,  his  solicitor,   joined  in  securing   it.      About  the  same 
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time  B.  insured  A.'s  life  in  his  own  name,  after  communications  with  A.  A.  having 
died  soon  after,  the  policy  was  claimed  by  B.,  who  was  his  executor,  and  by  the 
represeii(^,tives  of  A.  The  evidence  was  unsatisfactor}',  but,  from  the  nature  of 
the  transaction,  the  Court  thought  that  the  onus  of  proving  his  title  was  thrown 
on  B.,  and  he  having  failed  on  a  rim  rocf  examination,  to  rebut  the  presumption 
that  the  policy  was  effected  to  secure  the  debt,  the  Court  held  that  it  belonged  to 
A.'s  estate. 

The  testator,  William  Lea,  on  the  retirement  of  his  partner,  arranged  to  pay  him 

a  sum  of  money  <l()wn,  and  to  grant  him  an  annuity  during  his,  the  testator's,  life,  to 

be  secured  by  the  bond  of  the  testator  and  of  the  Defendant,  James  P.  Hinton,  his 

solicitor.      To   effect  this  arrangement  the  testator,  on  the  20th  of  October  184b!, 

'  borrowed  X300  from  Beavans,  which  was  secured  by  the  joint  and  several  promissory 

note  of  the  testator,  and  of  the  Defendant.     On  the  10th  of  November   1848  the 

testator  gave  the  Defendant  a  warrant  of  attorney,  to  secure  (as  the  defeazance  stated) 

the  sum  of  £.300  that  day  lent  and  advanced  by  the  Defendant  to  the  testator,  and 

]  to  indemnify  the  Defendant  against  any  liability  under  the  bond.     On  the  29th  of 

[  November  1848  the  Defendant  sent  a  proposal  to  the  "  British  Commercial  Insurance 

1  Company  "  (of  which  he  himself  was  an  agent),  to  insure  the  testator's  life  for  £-300. 

[The   propo.sal   was  originally  drawn   out    in    the    testator's  name,    but  it  appeared 

to  have  been  altered,  by  erasing  that  name,  and  by  substituting  the  Defendant's, 

'  and  it  stated  that  the  policy  was  effected  in  respect  of  money  lent,  in  October  then 

last.      It  was  signed   by   the  testator  and    the    Defentlant,   and  witnessed  by   the 

Defendant's  son. 

[325]  On  the  29th  of  November  1848  the  policy  was  accoi-dinglj^  granted  to  the 

Defendant  who  paid  the  first  premium.     The  testator  died  in  March  1848,  before  a 

second  premium  had  become   due,  having  appointed  the  Defendant  his  sole  executor. 

The    Defendant  received  the  £300   from    the  a.ssurance  office.       The  Plaintiff,  the 

sister  of  the  testator,   who  was  interested   in  his   estate,   insisted   that  the  policy 

belonged  to  the   testator,  and  in  taking  the  accounts  the  Defendant  was  charged 

with  the  amount  by  the  Chief  Clerk.     From  the  decision  the  Defendant  appealed  to 

the  Master  of  the  Rolls.     A  good  deal  of  written  evidence  was  gone  into  to  shew,  on 

the  one  hand,  that  the  policy  was  effected,  by  or  with  the  concurrence,  and  on  account 

of  the  testatoi',  to  secure  the  debt  due  to  Beavans,  and  on  the  other,  to  shew  that  the 

I  Defendant  had  himself  effected  it  for  his  own  benefit.     There  was,  however,  nothing 

i  positive  on  this  subject.     The  testator  had  told  the  Plaintiff  on  his  death-bed  that  he 

'  had  insured  for  £300  (a  statement  he  had  previouslv  made),  and  that  the  papers  with 

his  will  were  in  the  Defendant's  hands  ;  and  that  there  would  be  suttieient  to  pay  her 

I  the  legacy  of  £200.     The  Court  directed  the  matter  to  stand  over  in  order  that  the 

I  Defendant  might  be  examined  rin'i  ron-  in  open  Court.     The  Defendant,  his  son  and 

Mr.  Crooke,  his  clerk,  were  accordingly  examined ;  l)ut  the  evidence  of  the  Defendant 

r  did  not  advance  his  case.     He  said  he  believed  he  had  a  claim  against  Mr.  Lea,  the 

I  testator,  and  that  the  policy  was  meant  to  secure  it,  but  what  the  claim  was  he  did 

i  not  state,  and  he  said  it  was  so  long  ago  that  he  did  not  recollect  anything  about  it. 

'  There  were  no  sums  entered  in  his  account  as  executor  in  respect  of  any  advances  to 

.  the  testator,  and  he  would  not  swear  that  the  policy  was  not  to  secure  the  ,£300  due 

'  to  Beavans.     His  clerk  swore  that  he  advised  the  Defendant  to  insure  the  testator's  life. 

[326]   Mr.  K.  Palmer  and  Mr.  J.  H.  Palmer,  for  the   Plaintiff,  contended  that  the 

1  Chief  Clerk  was  right  in  charging  the  Defendant  with  the  £.300.     That  there  was  no 

'  other  debt,  nor  any  advance  to  which  the  policy  could  be  referred,  except  the  loan  of 

\  the  £300  from  Beavans,  and  the  Defendant  would  only  express  a.  belief  that  it  was 

j  in  respect  of  another  claim  for  sums  advanced  by  himself,  of  which  there  W!v,s  no  trace, 

;  but  would  not  swear  it  was  not  in  respect  of  Beavans's  del)t.     [The  M.vstek  of  the 

I   ROLUS.     In  the  case  of  Iftitiim  v.   llhicbreU  (4  Hare,  434)  it  was  held  that  if  the 

'  creditor  has  no  insurable  inteiest  in  the  life  of  the  part}'  insured,  and  the  money  is 

[  paid  by  the  insurance  oHice,  they  pay  it  in  their  own  wrong,  and  the  debtor  is  not 

I  entitled  to  have  it  applied  in  the    reduction  of   the  debt,  but  the    party  insuring 

I  keeps  it.] 

Mr.  Roupell  and  Mr.  Bagshawe,  for  the  Defendant. 


376  LEA   V.    HINTON  WBEAV.sn 

June  13.  The  Master  of  the  Eoli-S  [Sir  John  Romilly].  In  this  case  I 
required  Mr.  Hiiiton  to  l)e  exaiiiiiiod,  becau.sc,  upon  the  evidence  beforo  mo,  I  tlinui^'lu 
there  was  a  presumption  that  tliis  policy  was  efiected  for  the  purpose  of  c(>\eriiiy  ilk' 
amount  of  Mr.  Bcavans's  debt,  on  the  joint  and  .several  promissory  note. 

There  can  bo  no  question,  nor  has  it  been  disputed,  that  if  Mr.  Hinton  had  etTeeted 
a  policy  on  the  life  of  the  testator  to  cover  a  debt  due  to  himself,  or  if  without  any 
debt  at  all  being  due  to  him,  he  had  thought  fit  to  effect  a  policy  on  the  life  of  another 
person,  in  whose  [327]  life  he  had  no  interest,  and  if  the  assurance  compatiy  thought 
fit  to  pay  the  amount,  no  one  representing  the  person  whose  life  was  insured  could 
have  any  claim  upon  it.  The  (piestion  arising  in  this  cause  is  one  principally  of  fact, 
and  the  evidence  at  first  before  me  leafl  me  to  this  conclusion  ;  that,  in  fact,  ilh-n' 
was  no  positive  debt  due  from  Mr.  Lea  to  Mr.  Hinton  at  the  time  this  polii\  was 
effected,  but  that  Mr.  Lea  harl  repeatedly  stated  his  intention  of  effecting  a  |)olicy 
upon  his  life  in  order  to  secure  an  ari-angement  which  he  had  entered  into  with 
respect  to  his  partnership  business.  The  statement  made  by  him  and  the  evidence 
given  convinced  nie,  not  only  that  he  stated  his  intention  of  eti'ecting  such  polic\',  but 
that  he  afterwards  fancied  he  had  done  so.  The  result  was,  upon  the  evidence  given 
on  both  sides,  that  itr  appeared  to  me  a  presumption  was  to  be  drawn  from  it,  that  the 
arrangement  between  Mr.  Lea  and  Mr.  Hinton,  in  fact,  was  that  the  policy  should 
be  effected  for  the  purpose  of  securing  the  amount  due  on  their  joint  and  several 
promissory  note  to  Mr.  Beavans,  in  which  Mr.  Lea  was  the  principal  debtor  and  Mr. 
Hinton  the  surety.  The  evidence,  however,  not  being  very  full  or  clear  on  the 
subject,  I  thought  it  probable  that  Mr.  Hinton,  on  being  examined  rird  inn-,  might 
give  some  clear  and  distinct  account  which  would  set  the  whole  matter  right,  and  it 
appeared  to  me,  upon  the  evidence  as  it  stood,  that  the  burden  of  proof  lay  upon  him 
to  explain  and  set  it  right. 

He  has  been  examined  here,  and  I  have  carefully  considered  his  evidence,  which 
wholly  fails  ;  his  memoiy  is  imperfect,  he  has  no  document  to  assist  him,  he  says  it 
was  a  long  time  ago,  and  in  substance  he  recollects  nothing  about  the  matter,  further 
than  this  :  that  he  believes  he  had  a  claim  against  Mr.  Lea,  and  that  the  policy  was 
meant  to  secure  that  claim.  He  says  he  did  not  [328]  mean  to  assure  the  life  of  the 
gentleman  for  the  purpose  of  making  a  benefit  from  the  office,  and  that  if  there  had 
been  nothing  due  to  him  he  should  not  have  taken  anything.  He  remembers  nothing 
as  to  the  details  or  who  gave  the  instructions,  or  when  or  under  what  circumstances 
they  were  given.  In  fact  he  recollects  nothing  about  it,  and  was  unable  to  give  any 
account  whatever.  In  my  opinion  the  rest  of  the  evidence  affords  the  presumption  in 
favour  of  this  policy  having  been  effected  for  the  purpose  of  securing  this  debt,  and 
he  is  not  able  to  rebut  it.  I  am  here  obliged,  as  in  many  other  cases,  to  consider  on 
whom  the  burden  of  proof  is  thrown,  and  whether  the  original  burden  is  shifted  on 
the  other  side.  In  my  opinion  it  is  not  in  this  case.  The  evidence  of  the  Defendant's 
son,  which  is  very  clear  and  distinct,  is  perfectly  consistent  with  that  view  of  the  case. 
He  says  the  policy  was  drawn  by  Mr.  Lea.  He  also  .says  he  first  put  in  one  name, 
but  Mr.  Lea  pointed  that  out  to  him  and  said  "  You  had  better  put  the  other."  All 
which  is  perfectly  consistent  with  this  being  a  tran.saction  between  the  two,  for  the 
purpose  of  securing  the  money  for  which  they  had  become  jointly  liable. 

The  evidence  of  the  clerk,  Mr.  Crooke,  proves  little  more  than  this :  that  he 
advised  Mr.  Hinton  to  insure  the  testator's  life  in  order  to  protect  himself.  No  doubt 
he  was  under  a  liability  on  the  promissory  note  given  by  Mr.  Lea  and  himself  to  Mr. 
Beavans,  and  though  it  might  have  been  very  possible  that  Mr.  Lea,  if  he  lived,  would 
have  di.scharged  the  note,  still,  if  he  died,  great  difficulty  might  have  arisen. 

I  have  come  to  the  conclusion  that  this  was  a  transaction  between  the  two  for  the  ■ 
purpose  of  meeting  that  note,  and  that  the  proceeds  of  the  policy  are  applicable  to  its 
payment.     The  result  is,  that  as  that  note  has  been  [329]  paid  out  of  the  assets  of 
Mr.  Lea,  the  proceeds  of  the  policy  must  be  applied  in  the  repayment  and  in  making 
good  the  amount  to  the  estate. 

Note. — See  Tristan  v.  Hankij,  14  Beav.  232;  Dally  v.  The  Imlia  ami  Lanilon  Life 
Assurance  Corapany,  Exch.  Ch.  2  December,  1854;  Law  v.  Tlie  London  Indisputable 
Company,  1  Kay  &  Johnson,  223. 
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[329]     Be  Smith.    June  15,  1854. 
[Variation  in  common  form  of  the  order  of  course  to  deliver  and  tax  a  solicitor's  bill. 

The  common  order  had  been  made,  as  of  course,  upon  a  solicitor  in  these  terms  : 
:To  "deliver  to  the  Petitioner  a  bill  of  all  such  fees  and  disbursements  as  he  claims  to 
the  due  to  him  from  the  Petitioner,"  and  for  the  usual  order  for  taxation  and  delivery 
up  of  papers,  &c.     No  bill  having  been  delivered, 

Mr.  Dickenson  moved  for  the  four-day  order. 

Mr.  Morris,  on  behalf  of  the  solicitor,  did  not  deny  that  he  had  been  employed, 
[but  said  that  all  demands  had  been  settled,  and  that  the  solicitor  claimed  no  fees  or 
disbursements,  and  therefore  had  no  bill  of  such  fees  and  disbursements  to  deliver. 

The  Master  of  the  Rolls,  on  a  subsequent  day,  in  consequence  of  the  present 
and  of  a  former  case  which  had  occurred  in  this  Court,  in  which  a  solicitor,  who  had 
been  employed  to  lay  out  money  for  a  client,  waived  all  costs,  in  order  to  escape 
rendering  his  cash  account  of  the  monies  received  by  him  from  his  client,  directed 
that,  for  the  future,  the  usual  form  of  common  order  to  tax  should  be  varied. 

The  order,  as  now  drawn  up,  directs  the  solicitor  to  [330]  deliver  "  a  bill  of  fees 
land  disbursements  in  all  suits,  causes,  and  other  matters  of  business,  in  which  lie  has 
been  employed,  as  the  attorney  or  solicitor  for  the  Petitioner." 

Note. — See  Seton  on  Decrees,  2d  edit.  428,  and  Hand's  Practice,  245,  247,  from 
the  latter  of  which  it  seems  that  the  present  order  is  similar  to  that  formerly  in  use. 

[330]     TiEKNEY  V.  AVOOD.     June  3,  6,  27,  1854. 
[S.  C.  23  L.  J.  Ch.  895 ;  2  W.  R.  577.     See  Krmheim  v.  Johnson,  1877,  7  Ch.  D.  66.] 

Where  lands  are  held  in  trust,  the  declaration  of  trust,  required  by  the  7th  section  of   / 
the  Statute  of  Frauds  to  be  signed  "  by  the  party  who  is,  by  law,  enabled  to  declare   I 
such  trust,"  must  be  signed  by  the  beneficial  owner,  and  not  by  the  trustee  who  has 
the  legal  estate. 

The  legal  fee  in  lands  was  vested  in  A.,  in  trust  for  B.  B.  signed  a  document  addressed 
to  A.,  directing  the  lands  and  other  property  should,  after  his  death,  be  held  for  the 
benefit  of  certain  persons.  The  document  was  not  attested.  Held,  that  this  was 
an  eftectual  declaration  of  trust  within  the  7th  section  of  the  Statute  of  Frauds  by 
the  beneficial  owner,  and  not  a  testamentary  instrument. 

An  estate,  vested  in  a  trustee  in  fee,  was  directed  to  be  held  by  him  for  a  feme  sole 
for  life,  independent  of  any  husband,  and  in  case  she  should  leave  issue,  "  the 
property  shall  pass  to  such  issue  as  she  may  direct,"  with  a  gift  over  "  in  case  she 
should  die  without  issue."     Held,  that  she  took  an  estate  tail.  J 

In  January  1836  Alexander  Wood  purchased  a  house,  a  close  of  land  and  premises 
situate  at  Little  Hampton  in  Sus.sex,  for  the  sum  of  £490.  They  were  conveyed  to 
the  Plaintiff  Tierney  in  fee,  who  admitted  he  held  them  in  trust  for  Wood. 

About  the  same  time,  Wood  transferred  a  sum  of  stock  into  the  Plaintiff's  name, 
but  by  his  direction  the  Plaintiff  afterwards  sold  it  out,  and  delivered  the  proceeds  of 
the  sale  to  Wood. 

Soon  after  the  purchase  of  the  house,  laud  and  premises.  Wood  delivered  to  the 
Plaintiff  a  paper  writing,  signed  by  him  and  dated  January  1837,  in  these  words  : 
■'  I  herel)y  desire,  that  after  my  death,  the  stock  now  in  the  Bank  of  England,  with  the 
house  and  land  now  belonging  to  me  at  Little  Hampton,  shall  l)e  held  by  you,  as  you 
at  present  hold  it,  for  the  benefit  of  my  wife  Elizabeth  Wood,  during  her  life,  and  that 
[331]  after  her  death  the  same  shall  continue  to  be  held  by  you  as  aforesaid,  for  the 
sole  benefit  of  my  daughter  Mary  Wood,  in  such  sort,  that  it  shall  be  wholly  and 
entirely  free  from  all  control  of  any  person  with  whom  she  may  intermarry.  I  further 
desire,  that  in  case  my  said  daughter  Mary  should  leave  issue,  by  any  marriage  which 
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she  may  contract,  the  whole  of  the  above  property  shall  pass  to  such  issue,  in  such 
manner  as  she  may  direct,  but  that,  in  case  she  should  die  without  issue,  the  whole  of , 
the  above  property  shall  be  equally  divided  among  the  lawful  issue  of  my  son  ! 
Alexander  Wood,  born  after  183-t,  he  to  have  the  interests  and  profits  arising  from 
the  property,  during  his  life.  If  my  son  should  die  without  issue,  I  desire  that  all 
the  property  may  be  sold,  and  the  money  be  equally  divided  among  my  late  brother- 
children  now  living  at  Old  Craig,"  &c.  "After  the  death  of  my  wife,  I  wish  my  sdii 
Alexander  to  be  paid  £100  in  money,  or  to  be  paid  £o  a  year  during  his  life.  If  my 
son  Alexander  and  my  daughter  Mary  have  both  issue,  let  the  property  be  equally 
divided  among  them  ;  if  they  have  no  issue,  give  £100  to  such  charity  as  Mr.  Jones's 
at  St.  Leonards.  Let  my  son  have  my  books  on  gardening,  my  shirts,  or  any  of  my 
clothes  that  may  be  of  use  to  him,  if  he  desire  to  have  them. 

"Alexander  Wood.    January  1837. 
"  To  the  Rev.  M.  A.  Tierney." 

Alexander  Wood,  the  elder,  died  in  1844,  intestate,  and  the  Plaintiff  allowed 
Mrs.  Wood,  his  widow,  to  receive  the  rents  of  the  premises,  till  her  death,  in 
June  1853. 

Alexander  Wood,  the  son  and  heir  at  law  of  Alexander  Wood,  the  elder,  and 
Mary  Wood,  the  daughter,  were  [332]  living,  but  the  latter  has  never  been  married, 
and  ijuestions  having  arisen  as  to  the  rights  of  the  parties  interested  in  the  property  ' 
of  Alexander  Wood,  the  elder,  and  as  to  the  eflfect  of  the  paper  writing,  the  Plaintiff, 
instituted  the  suit  to  obtain  the  opinion  of  the  Court  thereon. 

Mr.  Riddell,  for  the  Plaintift",  admitted  that  he  held  the  property  in  trust,  and 
he  cited  FJitditr  v.  Fletcher  (4  Hare,  67),  and  Dale  v.  Hamilton  (5  Hare,  369  ;  S.  0. 
2  Phil).  266),  in  support  of  the  paper  writing  being  a  valid  declaration  of  trust. 

Mr.  Nichols,  for  Alexander  Wood,  the  heir  at  law.  There  are  three  points  of 
view  in  which  the  paper  writing  may  be  considered;  first,  as  a  declaration  of  trust; 
secondly,  as  a  voluntary  settlement ;  and  thirdly,  as  a  testamentary  instrument. 

It  is  not  a  valid  declaration  of  trust,  for  it  is  not  signed  by  the  party  having  the  i 
legal  estate,  as  re(juired  by  the  7th  section  of  the  Statute  of  Frauds,  which  enacts, 
"  that  all  declarations  or  creations  of  trusts,  or  confidences  of  any  lands,  tenements  or 
hereditaments,  shall  be  manifested  and  proved  by  some  writing,  signed  by  the  party 
who  is,  by  law,  enabled  to  declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  void  and  of  none  effect."  Here  the  party  who  is  said  to  have 
declared  the  trust  was  not,  bi/  law,  enabled,  for  he  had  not  the  legal  estate.  The  legal 
tenant  only  can  declare  the  trust,  or  at  least  can  alone  sign  the  paper  declaring  it,  for 
it  is  the  person  "  enabled  by  law  "  who  can  do  so.  If,  indeed,  there  had  been  a 
consideration,  as  in  the  case  of  contracts  for  sale,  or  as  [333]  in  Forster  v.  Hale  (3  Ves. 
696  :  5  Ves.  308),  the  case  might  not  come  within  the  statute. 

Next,  considered  as  a  voluntary  settlement,  it  is  clearly  inoperative,  for  it  passes  ' 
no  legal  interest.  It  is  equally  so,  considered  as  a  testamentary  paper,  for  it  wants 
the  requisite  formalities,  both  as  to  execution  or  publication.  It  was  intended  to 
operate  as  a  will,  for  the  dispositions  therein  contained  are  made  to  take  effect  after 
AVood's  death,  and  he  desires  that  the  property  shall  be  held  by  the  Plaintiff  for  the 
purposes  mentioned  ;  but  then,  in  the  latter  part  of  the  instrument,  he  disposes  of 
property  not  vested  in  the  alleged  trustee  at  all.  As  a  testamentary  paper,  therefore, 
it  is  inoperative.  But  further,  on  the  face  of  the  document  itself,  the  limitations  to 
the  daughter  are  void  for  uncertainty  ;  it  is  impossible  to  give  them  any  meaning,  for 
by  it  the  property  is  given  to  the  daughter  Mary  for  life,  and  after  her  death  to  her 
issue,  as  she  shall  appoint ;  and  yet,  towards  the  latter  end  of  the  document,  it  is 
declared  that  if  the  son  Alexander  and  the  daughter  Mary  should  both  have  issue,  the 
"  property  is  to  be  equally  divided  among  them."  Lastly,  the  paper,  though  delivered 
to  the  trustee,  was  never  acted  on. 

Mr.  Fleming,  for  the  daughter  Mary,  contended  that  the  paper  writing  constituted 
a  good  declaration  of  trust,  and  was  not  testamentary.     He  argued  that  when  the  i 
legal  estate  was  outstanding,  the  person  mentioned  in  the  Statute  of  Frauds,  as  the 
person  who  was,  by  law,  enabled  to  declare  a  trust  of  the  land,  must  be  the  beneficial 
owner,  and  not  the  trustee,  who  had  no  such  lawful  power,  and  that  this  was  made 
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clear  by  the  use  of  the  words  "  or  by  his  last  will  in  writing,"  which  [334]  could  only 
apply  to  the  person  being  rightfully  entitled  to  devise  the  estate  ;  H'ilson  v.  Drnt 
(3  Sim.  385);   Benbow  v.  Toumseml  (l   Myl.  &  K.  506);    Goodson  v.  Ellisson  (3  Russ. 

:  583) ;  and  secondly,  that  Mary  Wood  took  an  estate  tail. 

1       The  Master  of  the  Rolls  was  of  opinion  that  Mary  Wood  took  an  estate  tail, 

jbut  reserved  his  judgment  as  to  the  validity  of  the  declaration  of  trust. 

i       June  27.     The  Master  of  the  Rolls  [Sir  John  Romilly].      The  question  is, 

I  whether  the  document,  dated  in  January  1837,  created  a  good  declaration  of  trust, 
within  the  7th  section  of  the  Statute  of  Frauds.  That  clause  is  in  these  words,  or  to 
this  eft'oct :  That  after  the  2-lth  of  June  1677,  all  declarations  or  creations  of  trusts 
or  confidences  of  any  lands,   tenements  or  hereditaments  shall  be  manifested  and 

,  proved  by  some  writing,  signed  by  the  party  who  is,  by  law,  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  thej"  shall  be  utterly  void  and  of  none 

I  eflFect. 

'.       The  first  question  raised  is  whether  Alexandei-  Wood  is  the  person  who  is,  hij  hiir, 

li  enabled  to  declare  the  trusts  of  these  lands. 

'       The  second  <]uestioii  is  whether,  if  he  be,  this  is  a  declaration  of  trust,  and  such  a 

I  one  as  can  be  acted  upon. 

[335]  There  is  no  question,  but  that  on  the  purchase  of  this  property  by  Alexander 

'  Wood  and  the  conveyance  thereof  to  the  Rev.  M.  A.  Tierney,  a  resulting  trust  arose 
in  favour  of  Alexander  Wood,  which,  as  it  is  expressly  excepted  by  the  8th  section  of 

■  the  Statute  of  Frauds,  does  not  require  to  be  evidenced  by  any  writing.  In  the  year 
183(5,  therefore,  and  previous  to  the  signing  of  this  document,  the  property  in  question 
was  vested  in  M.  A.  Tierney,  in  fee,  in  trust  for  Alexander  Wood,  in  fee-simple. 
Alexander  Wood,  therefore,  was  the  beneficial  owner  of  this  property,  and  Mr.  Tierney 
had  the  mere  naked  legal  interest  in  it.  A  distinction  may  be  raised  between  the 
person  who  is,  by  law,  enabled  to  declare,  and  the  person  who  is,  by  law,  entitled  to 
create  the  trust.  I  consider,  in  the  first  place,  who  was,  by  law,  entitled  to  create  a 
trust  in  this  property  ;  and  first,  I  examine  what,  in  such  a  state  of  things,  would  have 
been  the  effect  of  this  document,  so  far  as  it  relates  to  the  stock,  which  had  been 
transferred  into  the  name  of  M.  A.  Tierney,  if  this  had  not  been  sold  out  afterwards 
by  the  direction  of  Alexander  AVood,'and  the  direction  to  pay  the  dividends  had  been 
complied  with  by  Tierney.  The  result  would  have  been  that  the  relation  of  trustee 
and  crMni  qui'  trust  between  Tierney  and  the  person  mentioned  in  the  instrument  would 
have  been  completed,  so  far  as  that  stock  was  concerned,  and  the  fact  that  the 
document  had  been  a  voluntary  act,  on  the  part  of  Wood,  would  not  have  prevented 
this  Court  from  acting  upon  it.  The  case  of  Bx  parte  Pi/c  and  Dnlmst  (18  Yes.  140), 
and  the  authorities  referred  to  in  Brnhii'  v.  Brultjf,  decided  by  myself  and  reported  in 
the  IGth  Volume  of  Mr.  Beavan's  Reports  (p.  315),  establish  this  proposition.  Those 
authorities  shew  that  the  proper  person  to  ci'eate  the  trust  in  personal  property  is  the 
[336]  person  in  whom  the  beneficial  interest  of  the  pioperty  is  vested,  and  the  trust 
being  created  by  the  beneficial  owner,  the  trustee  is  bound,  and,  if  disposed  to  refuse, 
may  be  compelled  to  obey  it. 

I  am  at  a  loss  to  find  any  reason  which  should  cause  this  document  to  be  eft'ectual 
as  a  declaration  of  trust,  so  far  as  the  stock  is  concerned,  and  not  so,  so  far  as  the  land 
is  concerned.  It  is  obvious  that  in  both  cases  the  per.son  enabled,  by  law,  to  declare 
the  trusts  is  the  same.  In  the  case  before  me  there  can  be  no  doubt  that  if  Mr. 
Tierney  had,  in  pursuance  of  this  paper,  signed  a  document  to  the  same  efi'ect,  stating 
that  he  held  the  property  on  the  trusts  therein  mentioned,  the  trusts  would,  apart 
from  any  question  on  the  construction  of  the  document,  have  been  fully  and  completely 
declared  ;  and  it  is  also  clear  that  if  the  trustee  had  declared  that  he  held  the  property 
on  any  trusts  not  recognized  or  sanctioned  by  .Vlcxander  Wood,  the  beneficial  owner, 
such  declaration  of  trust  would  have  been  insufficient  and  unavailing,  and  wouhl  have 

fiven  no  interest  to  the  suppo.sed  natui  i/iu'  trust.  A  declaration  of  trust  in  writing,  by 
'iernev,  following  that  of  Wood,  would  therefore  have  been  merely  formal,  ami  would 
have  been  valid  only  so  far  as  it  followed  his  instructions,  and  would  have  been  vnid 
to  the  extent,  if  any,  that  it  departed  from  his  direction.s.  I  think  that  the  fair  con- 
clusion to  bo  drawn  from  these  considerations  is,  that  the  person  to  create  the  trust, 
and  the  person  who  is,  by  law,  enabled  to  declare  the  trust,  are  one  and  the  same,  and 
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that,  consequently,  the  beneficial  owner  is  the  person,  by  law,  enabled  to  declare  the 
trust. 

This  is  confirmed  by  the  expression  in  the  clause  in  the  statute  which  relates  to 
"  the  last  will  in  writing,"  which  can  onlj'  apply  to  the  beneficial  owner.  It  may  [337] 
also  be  observed  that  if  the  statute  had  intended  that  no  trust  should  be  valid,  unless 
evidenced  by  a  writing  signed  by  the  trustees,  the  simple  and  obvious  course  would 
have  been  to  have  so  stated  it ;  but  the  expression  used  is  not  "  the  trustee,"  but  "  the 
])erson,  by  law,  enabled  to  declare  the  trust."  That  person  is,  I  think,  the  beneficial 
owner,  and  I  am  of  opinion  that,  apart  from  any  question  of  the  construction  of  the 
<locumont,  the  fact  of  its  having  been  signed  by  Wood,  the  beneficial  owner,  trans- 
mitted by  him  to  Tierney,  the  legal  owner,  and  by  him  acted  upon,  constitutes  it  a 
.sufficient  declaration  of  trust  within  the  7th  clause  of  the  statute,  so  far  as  that 
clause  requires  it  to  be  signed  "by  the  party  who  is,  by  law,  enabled  to  declare  such 
trust." 

The  next  question  is,  whether  the  document  itself,  apart  from  the  signature,  is 
or  purports  to  be  a  declaration  of  trust  at  all.  It  is  contended,  that  if  anything,  it 
is  a  will  imperfectly  executed,  that  it  contains  no  direction  as  to  the  present  application 
of  the  rents,  and  that  the  rest  of  its  contents  savour  of  the  directions  contained  in  a 
will,  rather  than  of  a  direction  how  to  apply  the  rents  of  the  property  ;  for  that  it  is 
not  to  take  efTect  till  after  the  death  of  Alexander  Wood,  and  that  it  contains 
directions  for  sale  and  the  like,  inconsistent  with  the  nature  and  duties  of  the  trust 
which  M.  A.  Tierney  had  accepted.  There  is,  undoubtedly,  some  force  in  these 
observations,  but,  on  the  whole,  I  think  that  this  may  be  treated  as  a  valid  declaration 
of  trust.  Although  it  docs  not  declare  the  whole  trust,  it  declares  the  trust  of  a 
part,  and  it  leaves  the  resulting  trust  untouched,  except  where  it  expressly  interferes 
therewith.  If  this  document  had  directed  Mr.  Tierney  to  pay  the  rent  to  Mr.  Wood, 
(luring  his  life,  and  had  then  proceeded  as  it  does,  this  objection  could  not,  in  my 
opinion,  have  been  sustained  ;  but  this  omission  is  not  sufficient  to  [338]  destroy  the 
character  of  the  rest  of  the  interest,  which,  unless  where  it  otherwise  disposes  of  the 
beneficial  interest  in  the  property,  leaves  it  untouched,  under  the  resulting  trust 
vested  in  Mr.  Wood.  I  am  of  opinion,  therefore,  that  a  good  trust  was  evidenced 
by  this  writing  within  the  Statute  of  Frauds. 

The  only  remaining  question  is,  the  interest  which  Mary  Wood  takes  in  the  land 
so  held  in  trust  for  her,  and  my  opinion  is  that  she  takes  an  estate  tail. 

[338]     GOLDNEY  V.  Crabb.     March  9,  June  27,  28,  1854. 

[S.  C.  2  W.  R.  579.] 

Bequest  of  leaseholds  to  A.  for  life,  and  after  her  decease,  to  the  issue  of  her  body ; 
and  in  case  of  her  dying  leaving  no  issue,  then  over.  Held,  by  the  Master  of 
the  Rolls,  on  the  authority  of  In  re  JVynch's  Triid,  that  A.  took  an  estate  for  life 
only. 

The  testator,  William  Priddey,  was  possessed  of  a  leasehold  house,  held  for  the 
residue  of  a  teiin  of  ninetj'-eight  years.  By  his  will,  dated  in  1811,  he  bequeathed 
to  his  wife  the  use  of  his  plate,  and  he  gave  her  the  rents  and  interest  of  all  his 
houses  and  ground  rents  of  houses  (being  personal  property),  and  of  his  monies  on 
securities  for  life.  He  then  proceeded  as  follows: — "And  from  and  after  her  decease, 
I  give  my  aforesaid  plate,  together  with  all  my  afore-mentioned  rents  and  annual 
interests,  in  like  manner,  to  my  niece  Frances  Priddey  Freame  (the  wife  of  Jldniund 
George  Freame,"  itc),  to  be  by  "her  only  received  and  applied,  during  the  course 
of  her  natural  life,  subject  nevertheless  to  an  annuity  of  £30,  to  be  paid  thereout 
yearly  and  every  year,  to  my  aforesaid  brother  John  Priddey,  and  which  I  will 
shall  be  paid  him  from  the  time  of  the  decease  of  my  aforesaid  wife,  and  continue 
to  be  paid  him  as  long  as  he,  my  said  brother,  shall  happen  to  live.  And  from  aivl 
after  (he  decease  of  mij  said  niece,  Frances  Priddey  Fi-earae,  I  give  the  whole  [339]  of 
my  property  (except  such  given   as  aforesaid  to  my  wife,  and  except  the  annuity 
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payable  as  aforesaid  to  my  brother  if  he  shall  be  then  living),  without  restriction  or 
limitation,  to  the  issue  of  the  ho<ly  of  my  said  niece,  lawfully  begotten  ;  and  in  case  my 
said  niece  should  die  leaving  no  issue,  I  then  give  the  whole  of  my  said  property, 
with  the  exceptions  above  stated,  to  the  aforesaid  Edmund  George  Freame,  the 
husband  of  my  said  niece." 

The  testator  died  shortly  after,  and  his  widow  died  in  1819.  Frances  Priddey 
Freame  died  in  1851,  leaving  three  children,  Henry,  Frances  Emily  and  Robert.  In 
1841  Frances  family  married  Peter  Hooper,  and  on  her  marriage  a  settlement  was 
executed,  containing  a  covenant  to  settle  her  property  for  the  benefit  of  herself 
and  children. 

B}'  an  indenture,  dated  in  18.52,  Edmund  George  Freame,  his  three  children, 
and  Peter  Hooper,  purported  to  assign  the  lea.sehold  property  to  the  Plaintiff  in 
trust  for  sale. 

The  Plaintiff  sold  the  property  to  the  Defendant  for  £710. 

The  bill  was  filed  by  the  vendors  for  a  specific  performance  of  the  contract.  The 
Defendant  insisted  that  the  Plaintiff  could  not  make  a  good  title. 

The  question  really  was,  whether  the  bequest  to  Frances  Priddey  Freame  for 
life,  and  after  her  decease,  to  the  issue  of  her  body,  gave  her  an  ab.5olute  estate 
in  the  leaseholds,  which  on  her  death  passed  to  her  husband,  or  a  life  interest  only, 
.so  that,  on  her  decease,  her  children  became  entitled  thereto,  in  which  [340]  case, 
dn  consequence  of  the  .share  of  her  daughter  Frances  Emily  having  been  settled  on 
her  marriage  in  1841,  a  good  title  to  her  one-third  share  of  the  leaseholds  could  not 
be  made. 

Mr.  Koupell  and  Mr.  Howe,  for  the  Plaintiffs.  These  words  would  give  an  estate 
tail  in  freeholds,  and  therefore  they  give  an  absolute  interest  in  leaseholds.  If  the 
bequest  were  unbroken,  as  "to  A.  and  the  issue  of  his  body,"  A.  undoubtedly  would 
take  absolutely,  and  there  is  no  distinction  where  the  limitations  are  divided,  and 
it  is  to  A.  for  life,  with  remainder  to  the  issue  of  his  body.  Attorneij-Heneral  v.  Bright 
(2  Keen,  57) ;  Jordan  v.  Lowe  (6  Beav.  350) ;  2  Jarman  on  Wills  (pp.  359,  49G) ; 
Ilritton  v.  Twining  (3  Mer.  176) ;  Lyon  v.  Mitchell  (1  Madd.  -467) ;  Doe  d.  Cock  v.  Cooper 
(1  East,  229);  Forth  v.  Chapman  (1  P.  Wms.  664);  Seaward  v.  WiUoch  (5  East,  198); 
Darki/  v.  Martin  (16  Com.  Bench  Kep.  683);  I'lirke  v.  JFaddincjliam  (10  Hare,  1); 
Harrey  v.  Tou-ell  (7  Hare,  231). 

Mr.  R.  Palmer  and  Mr.  Whitbread,  for  the  Defendant.  The  property  being 
leasehold,  the  testator's  niece  took  for  life  only,  with  remainder  to  her  children  ;  Knight 
V.  Ellis  (2  Bro.  C.  C.  570).  The  decision  in  the  case  of  Clare  v.  Clare  (Cases  temp. 
Talbot,  21),  that  under  a  gift  of  personalty  to  A.  for  life,  and  after  his  death  to  his 
issue  male  for  life,  Ac,  A.  takes  a  life-estate  only,  remains  unshaken  ;  for  notwith- 
standing that  case  has  been  stated  to  have  been  repeatedly  overruled,  the  oliservation 
only  applies  to  the  second  point,  as  to  which  Lord  Talbot  held  that  a  be<juest  of 
personal  estate,  after  a  contingent  limi-[341]-tation  in  tail,  which  fails,  was  void  (see 
Sugden's  Vendors,  11th  edit.  1108  ;  I'hlpps  v.  Lord  MuUjrare,  3  Ves.  616);  He  IFynch'.i 
Trust  (I  8m.  S:  Gif.  427,  affirmed  on  the  14th  June  1854);  Forth  v.  Chapman  (1  P. 
Wms.  664) ;  Ranekujh  v.  Ranelaijh  (2  Myl.  &  K.  443) ;  Stonor  v.  Carwen  (5  Sim.  264) ; 
hrook  V.  Taylor  (cited  in  Cases  temp.  Talbot,  23) ;  Stokes  v.  Heron  (12  CI.  &  Fin.  161) ; 
Fearne's  Cont.  lieni.  (pp.  409,  495  (9th  edit.) ) ;  Prior  on  Issue  (p.  263). 

Mr.  Koupell,  in  reply. 

Thk  M.vster  of  the  Rolls  directed  the  case  to  stand  over  until  the  decision  on 
appeal  in  L'e  JTynrh. 

June  27.  The  Court  of  Appeal  having  on  the  14th  of  June  1854  affirmed 
Wynch's  case,  judgment  was  now  delivered. 

The  M.VSTEK  ok  the  Rolls  [Sir  John  Romilly].  The  question  in  this  case  is 
one  of  considerable  importance  ;  it  arises  on  the  construction  of  the  will  of  William 
Prid<iey,  and  is,  whether  the  words  "issue  of  her  Itody "  are  words  of  limitation 
when  used  in  a  bequest  of  personal  estate.  It  involves  the  case  of  Knight  v.  Ellis  and 
other  subsequent  cases  inconsistent  with  it.  When  this  case  was  aro;ued  in  March 
last,  a  similar  case  of  If'ynrh's  Trust,  which  had  been  decided  by  the  \  ice-Chancellor 
Stuart,  was  cited  ;  and  as  it  was  then  under  appeal  before  the  Lonl  Chancellor  and 
the  Lords  Justices,  though  thinking  that  the  words  in  this  case  were  stronger  than 
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those  in  Wynch's  case,  [342]  I  reserved  my  judgment  until  the  decision  in  that  caso 
had  been  given.  That  case  has  now  been  affirmed,  and  the  decision  in  Kniijltt  v.  ElUs 
upheld  by  the  Lord  Chancellor  and  Lord  Justice  Turner,  Lord  Justice  Knight  Hnice 
having  expressed  no  opinion  on  that  point.  The  word  "  issue  "  was,  however,  held 
a  word  of  purchase. 

I  cannot  distinguish  this  case  from  Wynch's  case,  and  the  expressions  are  stronger 
here  than  in  that  case.  I  must  therefore  declare  that  Mrs.  Freame  took  only  an 
estate  for  life  with  remainder  to  her  children. 

I  express  no  opinion  of  my  own,  considering  myself  bound  by  the  decision  in 
Wynch's  case. 

[342]    Webb  v.  Haycock.     March  25,  29,  Apil  22,  1854. 

Slight  reliance  is  to  be  paid  to  the  declarations  of  deceased  persons,  said  to  ha^-e  been 
made  before,  but  remembered  after  the  cause  of  litigation  has  arisen.  Such  evidence 
is  usually  given  with  minute  particularity,  but  is  subject  to  no  worldly  sanction. 

Declarations  of  deceased  members  of  the  family  afibrd  important  evidence,  on 
questions  of  pedigree,  if  supported  by  entries  and  documents,  but  the  Court  has 
been  compelled  to  reject  a  case  which  depends,  exclusively,  on  evidence  of  such 
declarations. 

In  pedigree  cases,  resting  on  the  declarations  of  deceased  persons,  the  Court  is 
compelled  to  regard  with  great  suspicion  the  evidence  of  persons  interested. 

It  requires  very  strong  evidence  to  satisfy  the  Court  that  a  parish  register  is  not  to 
be  trusted  in  so  material  a  matter  as  the  Christian  name  of  a  child  whose  baptism 
is  recorded. 

In  pedigree  cases,  the  question  usually  mainly  turns  on  one  link  in  the  pedigree. 

An  inquiry  was  directed  to  ascertain  who  were  the  next  of  kin  of  Hugh  Wheatly 
living  at  his  decease  on  the  31st  of  December  1835. 

Elizabeth  Haycock  was  admitted  to  have  been  the  first  cousin  of  Hugh  Wheatly, 
ex  parte  pate  ma,  at  the  time  of  his  death,  and  the  Defendant  was  her  representative. 

[343]  The  Plaintiff,  Webb,  claimed  to  be  the  first  cousin  of  Hugh  Wheatly,  ex 
parte  materna. 

The  father  of  Hugh  Wheatly  was  William  AVheatly,  who,  in  1751,  married 
Elizabeth  Hughes.  The  mother  of  the  Plaintiff  was  Margaret  Hughes,  who  married 
Kichard  Webb  in  1753,  and  had  a  sister  named  Elizabeth  Hughes,  and  the  question 
was  whether  this  Elizalieth  Hughes  (who  married  Webb)  was  the  same  peison  as  the 
Elizabeth  Hughes  who  married  William  Wheatl}'. 

The  case  arose  in  Chambers,  and  was  referred  to  Court,  when  it  was  argued  by 

Mr.  Lloyd  and  Mr.  Smith,  for  the  Plaintiff. 

Mr.  R.  Palmer,  for  the  Defendant. 

The  Master  of  the  Rolls  reserved  judgment. 

April  22.  The  Master  of  the  Rolls  [Sir  John  Romilly].  As  is  usual  in  such' 
cases,  the  question  mainly  turns  on  one  link  in  the  pedigree. 

The  registers  of  the  parish,  which  are  produced,  throw  much  less  light  on  the 
subject  than  is  usually  the  case,  and  this  obscurity  arises  from  the  great  number  of 
families  of  the  name  of  Hughes  which  appear  to  have  lived  in  this  parish  at  this  time 
The  heads  of  two  of  these  families,  at  least,  were  William  Hughes  and  Anne,  his  wife. 

[344]  I  mention  those  entries  in  the  register  which  appear  to  me  to  be  material 
to  this  question.     [His  Honor  stated  them.] 

It  would  be  difficult,  if  not  impossible,  to  collect  any  definite  pedigree  from  these 
entries  contained  in  those  books,  and  extraneous  evidence  of  some  sort  is  required  tc 
connect  and  unite  them  in  such  a  manner  as  to  shew  that  the  Margaret  who  marriedBj 
Richard  Webb  was  the  daughter  of  William  Hughes,  of  Burlawton,  and  Anne  his  wifeflil 
and  that  Elizabeth,  the  daughter  of  William  Hughes  and  Anne  his  wife,  who  w; 
baptized  in  October  1719,  was  the  sister  of  Margaret,  and  the  person  who,  at  LitchfieldfBj 
in  1751,  married  William  Wheatlv,  and  was  buried  afterwards  at  Newport,  in  Apri] 
1778.  .jL) 
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The  evidence  by  which  this  is  attempted  to  be  done  is  to  be  found  in  a  series  of 
ittidavits,  which  I  will  consider  in  conjunction  with  each  other  and  the  entries  in  the 
jregistCr. 

I  Before  I  do  so;  I  must  repeat  the  observation  I  have  repeatedly  made  in  these 
pases,  as  to  the  slight  reliance  which  the  experience  I  have  had  of  these  cases  compels 
,116  to  pay  to  the  declaration  of  persons,  said  to  have  been  made  before,  but  remembered 
'ifter  the  cause  of  litigation  has  arisen.  [His  Honor  here  minutely  examined  the 
jvidence.] 

The  objection  to  Brewster's  evidence  is  this — that,  in  order  to  establish  the 
•elationship,  which  it  is  the  object  of  his  evidence  to  establish,  it  is  essential  to 
suppose,  that  in  the  entry  in  the  parish  register  of  7th  of  March  1716,  of  the  baptism 
)l  a  daughter  of  William  Hughes  and  Aime  his  wife,  a  gross  error  was  made,  and 
}hat  the  name  Sarah  is  inserted  in  lieu  of  the  name  of  Anne,  which  [345]  ought  to 
nave  been  there  written,  inasmuch  as  throughout  the  register  there  does  not  appear 
,0  be  any  entry  of  the  baptism  of  Anne,  the  daughter  of  William  Hughes  and  Anne 
his  wife.  It  is  impossible  for  me  to  assent  to  this  conclusion.  Unfortunatbly,  parish 
registers  are  frequently  tampered  with,  and  these  are  not  free  from  some  attempts  of 
this  character,  as  in  some  places,  words  in  a  different  writing  have  been  occasionally 
interlined.  To  these  interlineations  I  pay  no  attention.  No  interlineation,  however, 
jxists  hero  ;  the  entry  in  question  stands  exactly  as  it  did  when  it  was  made,  and  it 
■vould  require  very  strong  evidence  to  satisfy  me,  that  the  register  is  not  to  be  trusted, 
n  so  material  a  matter  as  the  Christian  name  of  a  child  whose  baptism  is  recorded. 
The  only  evidence  offered  to  support  it  is,  that  an  error  appears  in  the  same  register 
nith  regard  to  the  name  of  a  man  who  was  buried,  and  that  this  alteration,  if  made, 
n'ould  accord  with  the  evidence  given  by  this  and  other  witnesses  of  the  pedigree  of 
;he  Plaintiff.  The  evidence  of  this  witness,  therefore,  does  not,  in  my  opinion, 
advance  the  case  of  the  Plaintiff. 

[His  Honor  next  referred  to  the  evidence  of  several  other  witnesses,  and  observed  :] — 
The  minute  particularity  of  this  evidence,  which  cannot  be  contradicted  by  any  living 
ivitness,  has  no  effect  on  my  mind.  I  have  in  several  cases  been  compelled,  by  the 
force  of  the  evidence  arising  from  documents,  to  feel  no  doubt  in  rejecting  evidence, 
af  a  similar  nature,  given  with  the  most  striking  and  curious  minuteness.  In  fact,  it 
is  very  raie  to  find  a  case  in  which  the  evidence  of  the  declaration  remembered  is  not 
supported  by  curious  and  minute  details.  All  the  evidence  to  support  the  Plaintiff's 
case  rests  on  the  recollection  of  declarations  of  deceased  persons,  and  which  are  deposed 
to  by  the  Plaintiff,  by  his  daughter,  [346]  by  his  two  nieces,  and  by  Elizabeth  Boycot 
and  by  Elizalicth  Lawley. 

It  is  not  supported  by  the  entries  in  the  parish  registers,  it  is  inconsistent  with 
the  inference  naturally  to  be  drawn  from  several  of  these  entries,  and  the  attempt  to 
reconcile  these  entries  with  the  pedigree,  suggested  on  the  part  of  the  Plaintiff,  requires 
that  it  should  be  believed  that  the  Anne  (the  sister  of  the  Plaintiff's  mother)  who 
married  William  Paddy,  was  erroneously  entered  in  the  paiish  register  as  Sarah, 
when  she  was  really  Anne. 

In  regarding  cases  of  this  nature  the  Court  is  compelled  to  look  with  great 
suspicion  on  the  evidence  of  persons  so  materially  interested,  as  the  Plaintiff,  his 
daughter,  and  his  nieces.  The  only  important  witnesses  who  may  l)e  considered  to 
be  free  from  these  influences  are  Elizabeth  Lawley  and  Elizabeth  Boycot,  but  their 
evidence,  unsupported  by  any  entries  in  parish  registers,  by  any  deeds  or  con- 
temporaneous documents,  is  not  sufficient  to  establish  the  case  of  the  Plaintiff.  I  am 
compelled,  as  I  have  already  stated,  in  these  cases,  to  disregard  declarations  remembered 
and  given  in  evidence  for  the  first  time  after  the  necessity  of  the  case  has  arisen  ; 
always  given  with  a  minute  particularity  (as  in  this  case,  the  feeling  of  the  arm  and 
the  clothes  with  the  yellow  kerseymere  waistcoat)  and  given  also  subject  to  no  worldly 
sanction,  but  with  the  certainty,  that  whether  true  or  false,  no  personal  risk  or 
liability  is  thereby  incurred,  so  far  as  regards  temporal  punishment. 

I  am  far  from  saying  that,  occasionally,  declarations  by  members  of  the  family  so 
given  may  not  constitute  most  important  and  valual)le  eviilence  ;  but  when  this  is  the 
case,  it  is  l)ecause  it  is  explained  and  supported  by  [347]  entries  atul  documents  which 
cannot  be  misrepresented,  and  which  were  made  before  the  (luestion  had  arisen.     1 
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have  fouiitl  myself  compelled  to  reject  a  case  which  depends  exclusively  on  evidence 
of  this  description.  This  is,  in  my  opinion,  the  case  here,  with  this  further  observation, 
that  it  is  inconsistent  with  the  inference  to  be  drawn  from  documents  made  before 
the  death  of  the  son  of  the  testator. 

In  my  opinion,  the  Plaintiff  has  not  made  out  bis  relationship. 

Note. — See  Crouch  v.  Hooper,  16  Beav.  182. 


[347]    Francis  v.  Brooking.    Jwne  3,  1854. 

A  sum  of  £462  stock,  to  which  a  married  woman,  the  wife  of  an  insolvent,  was 
entitled,  in  remainder  and  in  her  own  right,  at  the  time  of  the  insolvency,  having 
fallen  into  possession,  a  settlement  of  the  whole  sum,  after  payment  of  costs,  was 
directed  to  be  made  for  the  benefit  of  the  wife  and  children,  against  a  purchaser 
from  the  official  assignee  of  the  husband. 

By  will,  dated  the  12th  of  February  1830,  Mary  Clurdon  bequeathed  a  sura  of 
stock  (now  represented  by  £924,  lis.  6d.  XSj  stock)  to  her  niece,  Anne  Palmer,  for 
life,  and  after  her  decease,  to  bo  equally  divided  between  all  her  children,  when  her 
youngest  child  was  twenty -one  years  of  age,  absolutely.  The  testatrix  died  in  1843, 
leaving  Anne  Palmer  surviving. 

Anne  Palmer  had  two  children,  both  of  whom  attained  twenty-one.  One  of  them 
was  the  Plaintiff,  Anne  Lamble  Francis,  the  wife  of  W.  F.  H.  Francis. 

Mr.  and  Mrs.  Francis  were  married  on  the  13th  of  October  1842,  but  no  settlement 
was  made  on  the  marriage. 

On  the  14th  of  July  1849  Francis  took  the  benefit  [348]  of  the  Insolvent  Debtors 
Act ;  and  on  the  5th  of  April  1851  the  official  assignee  sold  and  assigned  to  the 
Defendant  John  Rowe  Brooking  the  moiety  of  the  stock  to  which  Francis  was  or 
should  thereafter  become  entitled,  in  right  of  his  wife,  upon  the  death  of  Mrs.  Palmer. 

Mrs.  Palmer  died  on  the  4th  of  March  1854,  whereupon  the  Plaintiff  filed  a  claim, 
stating  that  she  had  three  children  now  living ;  that  her  husband  was  a  carpenter, 
and  earned  33.  a  day ;  that  since  his  insolvency  he  had  been  in  embarrassed 
circumstances,  and  unable  to  maintain  her  children ;  and  she  claimed  to  have  the 
whole  moiety  of  the  £924,  lis.  6d.  stock  settled  for  the  benefit  of  her  and  her  children. 

Mr.  Follett  and  Mr.  Nichols,  for  Mrs.  Francis,  cited  In  re  Cutler  (14  Beav.  220); 
Dunkley  v.  Dimkley  (2  De  G.  Macn.  &  G.  390) ;  Scott  v.  Spashett  (3  Macn.  &  G.  599)  j 
Marslmll  v.  Fmvkr  (16  Beav.  249). 

Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  Defendant  Brooking.  There  are  two  classes 
of  cases  in  which  a  wife's  equity  extends  to  the  whole  of  the  fund ;  first,  where  the 
husband  has  directed  his  wife,  and  left  her  no  means  of  support ;  and  secondly, 
where  he  has  already  received  his  wife's  property  without  having  made  any  settlement 
on  her.  Here  the  case  is  different,  for  the  wife  has  not  been  deserted,  and  the 
Defendant  is  a  purchaser  for  valuable  consideration  from  the  assignees.  They  cited 
Napier  v.  Napier  (1  Drury  &  War.  407),  in  which  the  fund,  £1000,  was  divided 
between  the  wife  and  the  assignees  of  an  insolvent. 

[349]  Mr.  Gill,  for  W.  C.  Palmer,  who  was  entitled  to  the  other  moiety  of  the 
fund. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  the  whole  fund  i.s 
not  too  much  to  give  to  the  wife,  but  the  costs  of  the  purchaser  and  of  all  parties 
must  first  be  paid  out  of  it.  The  fund  must  be  transferred  into  Court,  and  the 
balance,  after  payment  of  costs,  must  be  invested,  and  the  dividends  paid  to  Mrs. 
Francis  for  her  separate  use  for  life,  and  after  her  decease  for  her  children. 
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[349]     Hart  i:  Clarke.     June  7,  9,  1854. 

[S.  C.  on  appeal,  6  De  G.  M.  &  G.  232  ;  43  E.  R.  1222  ;  24  L.  J.  Ch.  137  ;  3  Eq.  E. 
264  ;  3  W.  K.  147  ;  6  H.L.  C.  633  ;  10  E.  R.  1443  ;  27  L.  J.  Ch.  615  ;  5  Jur.  (N.  S.), 
447.  As  to  forfeiture  of  share.?  in  cost-book  company,  see  32  &  33  Vict.  c.  19,  s. 
18.  As  to  standing  by  and  larhe.%  applied,  rainier  v.  Moore  [1900],  A.  C.  293. 
Distinguished,  Rule  v.  Jewell,  1881,  IS  Ch.  D.  660.  Cf.  Garden  Gully  United  Quarts 
Mining  Cmiipantj  v.  MeLifter  1875,  1  App.  Cas.  57;  Erlanger  v.  New  Sombrero 
Phosphate  Coinpanij,  1878,  3  App.  Cas.  1283.] 

In  the  absence  of  express  stipulation,  the  shares  of  a  co-adventurer  in  a  mining  concern, 
conducted  on  the  cost-book  system,  cannot  be  forfeited  for  non-payment  of  the 
calls. 

The  lease  of  a  mine  was  taken  by  three  persons,  who  agreed  to  work  it  on  the  cost- 
book  system.  The  Plaintift",  one  of  them,  made  default  in  paying  his  calls,  and 
thereupon  the  others  purported  to  forfeit  his  shares,  and  they  dissolved  the 
partnership,  and  the  mining  operations  were  thenceforward  prosecuted  without  any 
contribution  or  assistance  from  the  Plaintifl'.  About  a  year  after,  there  being 
rumours  of  success,  the  Plaintift  claimed  to  be  a  partner,  and  three  and  a  quarter 
years  after  the  exclusion  he  filed  a  bill  to  obtain  a  share  of  the  property.  The 
forfeiture  being  held  ineftectual,  but  the  dissolution  valid,  the  Master  of  the  Rolls 
was  of  opinion  that,  having  regard  to  the  speculative  nature  of  mining  operations, 
the  Plaintiff  was  not  entitled  to  a  share  of  the  profits  as  a  continuing  partner,  but 
only  to  his  share  of  the  assets  at  the  dissolution,  and  to  the  profits  subsequently 
attributable  to  its  employment  in  the  concern.  The  Lords  Justices  took  a  different 
view  of  the  Plaintiff's  rights. 

In  November  1848  the  Plaintiff  Hart,  the  Defendant  Clarke,  with  two  other 
persons  (Home  and  Chapman),  agreed  to  work  the  Goldscope  Mine,  on  the  cost-book 
system,  and  an  existing  interest  therein  (a  take  note)  was  purchased  in  the  name  of 
Hart. 

By  an  entry  in  the  cost-book,  dated  the  16th  of  November  1848,  it  was  resolved, 
"That  these  mines  be  [350]  worked  on  the  cost-book  system,  as  recognized  in 
Cornwall,  or  such  other  system  as  the  directors  hereinafter  named  shall  deem  more 
expedient.  That  meetings  be  held  monthly,  and  that  three  directors  do  form  a 
quorum.  That  where  occasion  requires,  the  chairman  shall  have  a  casting  vote ; 
provided  always,  that  when  four  proprietors  are  present,  and  the  chairman  exercises 
his  privilege  of  giving  a  casting  vote,  the  subject  so  decided  shall  be  confirmed  at  a 
meeting  which  shall  be  called  specially  for  that  purpose.  That  this  society  be  called 
'The  (ioldscope  Mining  Company.'  That  the  sum  of  X1500  be  raised  in  six  shares 
of  £250  each,  payable  by  instalments,  the  said  number  of  shares  being  agreed  to  be 
held  as  hereafter  mentioned  ;  that  is  to  say,  Mr.  A.  R.  Claike  two  shares,  Mr.  C.  N. 
P.  Chapmau  two  shares,  Mr.  G.  W.  Horn  one  share,  Mr.  T.  Hart  one  share." 

Nothing  was  said  as  to  the  forfeiture  of  shares. 

Horn  withdrew  from  the  company,  and  thereupon  the  following  entries  were  made 
in  the  cost-book :—"  On  the  12th  of 'January  1849  it  was  resolved  that  the  one-sixth 
share  in  the  Goldscope  Mining  Company,  late  in  the  possession  of  Mr.  G.  W.  Horn, 
be  taken  by  Messrs.  Clarke,  Chapman  and  Hart,  in  the  proportion  of  one-third  part 
to  each  propiietor.     6th  March  1849." 

"  \\'e,  the  undersigned,  hereliy  engage  to  fulfil  the  conditions  before  recited,  but 
limit  our  responsibility  for  payment  of  costs,  as  also  oin-  claims  to  advantage,  to  the 
extent  of  the  number  of  shares  held  by  us  in  the  Goldscope  Mining  Company, 
according  to  the  principles  of  the  cost-book  system,  as  recognized  in  Cornwall  and 
Devonshire.  " 

[351]  This  was  signed  by  Clarke,  Chapman  ami   llari,  and  those  minutes  formed 
I  the  only  agreement  for  the  partnership. 

I        On  the  29th  of  February  1849  the  owner  of  the  estate  granted  a  lease  of  the  mines 
and  minerals  to  Hart,  Clarke  and  Chapman,  for  twenty-one  years,  at  a  royally. 

R.  v.— 13 
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The  mining  operations  were  carried  on  under  the  management  of  the  Plaintiff 
Hart,  for  the  beiieKt  of  the  three  co-adventtirers,  Hart,  Clarke  and  Chapman,  down  to 
Xovcmlier  1S49,  when  Clarke  became  manager.  In  the  course  of  the  operations,  calls 
were  made  on  the  adventurers  to  supply  the  necessary  funds  for  its  prosecution, 
which  the  Plaintitt"  Hart  was  unalile  to  pay.  In  answer  to  applications  for  the  calls, 
the  Plaintiff',  in  a  letter  of  the  I'Tth  of  November  1849,  written  to  Clarke,  observed, 
"  If  I  cannot  pay  my  calls,  my  share  in  the  Goldscopc  will  be  adverted  to  in  our  next 
meeting,  an<l  whence  notice  has  been  given  of  the  intention  of  the  company  thuj  will 
be  forfeital,  unless  the  money  be  paid.  This  is  the  usual  mode  of  proceeding,  and 
which  I  shall  endeavour  to  avoid." 

On  the  3d  of  April  1850  Chapman  gave  Hart  notice  that,  unless  his  arreais  were 
paid  before  the  30th,  "his  shares  would  be  declared  forfeited  in  accordance  with  the 
company's  agreement."  And  on  the  same  day,  the  Plaintiff,  in  a  letter  to  Chapman, 
stated,  "You  must  know,  or  ought  to  know,  you  can  otdy  dissolve  our  partnership 
with  my  consent,  and  that  you  possess  no  power  to  forfeit  my  shares." 

On  the  15th  of  April  1850,  at  a  meeting  of  Chapman,  Hart  and  Clarke,  the 
following  minute  was  entered  in  the  cost-book.  "The  chairman  reported  that  notice 
of  [352]  forfeiture  had  been  given  to  Mr.  Hart  of  his  shares,  if  the  arrears  of  calls  on 
them  were  not  paid  on  or  before  the  30th  instant." 

At  a  similar  meeting  on  the  3d  of  May  1850,  at  which  Clarke  and  Chapman  alone 
were  present,  after  reading  a  letter  of  the  Plaintiff  of  the  3d  of  May,  "  the  company 
granted  an  extension  of  time,  with  the  view  of  further  endeavouring  to  facilitate  the 
payment  of  his  arrears,  or  of  his  making  some  .satisfactory  settlement  with  the 
company;  such  extended  period  to  cease  on  Wednesday,  the  15th  instant."  Notice 
of  this  was  given  on  the  following  day,  when  Hart,  in  a  letter  to  Chapman,  repeated, 
"  You  have  no  power  to  deprive  me  of  my  share  of  the  leasehold  property  we 
possess." 

The  Defendant's  evidence  stated  that,  at  a  meeting  on  the  31st  of  May  1850,  it 
was  resolved,  "  that  the  Plaintiff's  shares  in  the  said  adventure  should  be  and  were 
then  forfeited."  But  there  was  no  entry  thereof  in  the  cost>-book.  Clarke  afterwards, 
in  a  letter  to  the  Plaintiff,  dated  in  August  1850,  stated  that  he  and  Chapman  had, 
since  the  4th  of  May,  beeiu  desirous  to  afford  ample  time  for  the  settlement  of  his 
debts,  and  requesting  immediate  payment,  and  he  added,  "  everj'  day  is  increasing 
your  proportion  of  costs  in  the  adventure.  " 

Clarke  and  Chapman  continued  to  work  the  mine  at  a  considerable  expense,  and 
apparently  without  success.  No  communication  subsequently  took  place  between 
them,  and  the  Plaintiff  neither  paid  up  his  calls,  nor  assisted  or  interfered  in  the 
prosecution  of  the  adventure.  On  the  15th  of  April  1851,  a  small  quantity  of  lead 
having  been  raised.  Hart  wrote  to  Clarke  and  Chapman,  stating,  that  "  it  was  with 
much  pleasure  I  heard  of  o»r  tnircess  in  the  mine,"  and  asking  accounts.  On  the  31st 
[353]  of  October  1851  the  Plaintiff  applied  to  Clarke  and  Chapman,  requesting  "the 
particulars  of  your  proceedings  in  our  joint  undertaking."  On  the  1st  of  November 
1851  Clarke  replied  to  Hart,  and  referred  him  to  his  former  letters,  and  stated  that 
if  he  considered  himself  entitled  "to  any  further  information,  all  I  can  .say  is  the  law 
is  open  to  you,  and  the  sooner  you  proceed  to  it  the  better."  On  the  10th  of  November 
1851  Hart  wrote  to  the  Defendant  Clarke  as  follows: — "When  I  wrote  you  last,  it 
was  in  the  hope  that  by  this  time  you  would  have  seen  the  folly  of  the  course  you 
have  taken.  However,  as  it  appears  otherwise,  so  let  it  be.  We  shall  all  be  out  of 
pocket  until  success  shall  enable  us  to  repay  all  that  has  been  expenderl  in  this 
unfortunate  speculation.  Should  brighter  days  come,  and  you  should  resist  the 
payment  of  my  proper  proportion  of  the  interest  I  hold  in  this  property,  I  shall  take 
advantage  of  the  kind  advice  you  have  so  gratuitously  given,  and  let  the  law  render 
me  that  justice  j'ou  appear  to  he  so  little  acquainted  with  ;  but  I  shall  not  be  disposed 
to  consult  the  Lord  Chancellor  until  our  mine  or  mines  yield  sufficient  to  paj'  law 
charges.  Thus,  you  will  observe,  you  will  remain  in  peaceful  possession  of  your 
wrongdoing,  until  I  find  your  intention  to  defraud  me  of  my  right  is  manifest  by  the 
fact,  and  then,  if  not  before,  you  shall  hear  of  your  most  obedient. — T.  H.\rt." 

The  Plaintiff  took  no  proceedings  until  the  27th  of  August  1853,  when,  after  some 
correspondence  between  the  solicitors,  he  filed  this  bill  against  Clarke  and  Chapman, 
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to  have  the  alleged  partnership  wound  up,  the  accounts  taken,  and  the  lease  and 
property  realized,  and  for  the  payment  to  the  Plaintiff  of  his  shares. 
[        As  to  the    right   to   forfeit    the    shares   under   the  cost-[354]book  system,   the 
I  evidence  was  contradictory,  but  the  balance  was  clearly  in  favour  of  there  being  no 
[such  power  in  Cornwall. 

,  The  effect  of  the  evidence  was  as  follows : — Taylor,  the  elder,  and  Taylor,  the 
;  younger,  the  former  of  whom  had  for  fifty -five  years,  and  the  latter  for  twenty  five 
^  years,  been  extensively  engaged  in  the  management  of  mines  in  Cornwall,  Devonshire, 
;  and  other  parts,  denied  that,  according  to  the  cost-book  system,  as  recognized  in 

■  Cornwall,  there  was  any  power  of  forfeiting  shares  for  non-payment  of  the  calls,  except 
'  by  express  stipulation.     This  was  supported  by  the  evidence  of  Bennallach,  who  had 

■  practised  in  the  Stannaries  Courts  forty  years,  and  the  opinion  of  Mr.  Smirke,  the 
;  Vice- Warden  of  the  Stannaries  of  Cornwall,  who  stated  the  practice  to  be  in  the 
I  Stannaries  Court,  under  such  circumstances,  to  be,  to  sell  the  shares,  and  hand  back 

the  surplus. 

On  the  other  hand,  Snell,  who  had  been  engaged  fifteen  years  in  working  mines 
ill  l)evonshire  and  Cornwall,  and  Watson,  who  for  five  years  had  been  secretary  of 
t"cnty-two  mining  companies  conducted  on  the  cost>book  system,  and  Graham,  who 
I' II  four  years  had  been  a  director  of  like  companies,  stated  that  according  to  principle 
.ml  usage  of  the  cost-book  system,  shares  might  be  forfeited  on  the  non-payment  of 

Mr.  K.  Palmer  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff,  contended,  first,  that  the 

I  >'fendants  had  no  right  to  forfeit  the  PlaintiflTs  shares.     Secondly,  that  no  forfeiture 

had  ever  been  duly  declared.      Thirdly,   that   the  threatened   forfeiture  had   been 

subsequentlv  waived.     And  on  the  whole,  that  the  Plaintiff  was  entitled  to  have  his 

ishare  and  interest  in  the  partnership  ascertained  and  paid  to  him. 

[355]  Mr.  Koupell,  Mr.  Cochrane  and  Mr.  Tapping,  for  the  Defendant  Clarke,  and 
Mr.  Follett  and  Mr.  Springall  Thompson,  for  Chapman.  First,  by  the  principles 
of  the  cost-book  system,  when  a  co-adventurer  fails  to  pay  up  calls,  his  shares  may  be 
fiirfeited,  and  the  Plaintiff  admitted  such  to  be  the  law  and  practice  by  his  letter  of 
the  27th  of  November  1849.  Secondly,  in  this  case,  the  shares  have  been  duly 
forfeited  after  ample  notice.  Thirdly,  by  the  ordinary  law  of  partnership,  as  applied 
t'l  mining  operations,  a  party  in  default  cannot  stand  by  and  watch  the  result  of  the 
•  '|ieration  of  a  mine,  which  is  at  all  times  an  uncertain  and  hazardous  speculation,  and 
if,  by  chance,  it  turns  out  profitable,  then,  for  the  first  time,  come  forward  and  claim 
a  share  in  the  profits,  which  have  been  realized  at  the  risk  and  expense,  and  by  the 
ixcitions  of  other  persons.  That  principle  has  been  acted  on  in  several  cases,  as  in 
'louse  v.  Christian  (stated  in  9  Ves.  157,  158  ;  and  see  19  Beav.  356) :  Xoiway  v.  Howe 
Ves.  143),  and  l'rffnlri-<ia.<t  v.  Turhn  (1  Y.  &  Coll.  (C.  C.)  98).  In  Xoniaij  v.  Howe 
i  l:i  Ves.  143),  it  appeared  that,  in  1806,  Hanley  had  obtained  a  grant  to  him  and  his 
III  partner,  of  a  liberty  to  work  some  mines  for  twenty-one  years.  He  divided  his 
[interest  into  sixty-four  shares,  one  of  which  was  sold  to  Kowe.  Hanlej'  died  in  1808, 
and  thereupon  Kowe  took  to  the  mines,  obtained  a  new  lease,  and  worked  them  at  a 
\-  considerable  expense,  unassisted  by  the  other  shareholders.  The  Plaintift"  (the 
..  .iiiinistrator  of  Hanley)  filed  a  bill  in  1812  to  make  Kowe  account  as  a  trustee  for 
•the  profits.  Upon  a  motion  for  a  receiver.  Lord  Eldon  thus  adverted  to  the  point 
l[356]  in  question  :  "  In  the  case  of  Senhouse  v.  Chruiian  (1)  (which  I  remember),  Lord 
} — — _ 

(1)  The  following  is  a  brief  outline  of  this  case  : — 

Senhouse  r.  Christian.     Fth.  24,  27,  March  4,  6,  7,  1795. 

In  1755  Lord  Egremont,  being  tenant  in  tail  with  a  power  of  leasing  for  twenty- 
(one  years,  demised  the  Broughton  Collieries  to  Senhouse,  Christian,  and  four  other 
jco-partners  and  co-adventurers.  He  was  willing  to  grant  a  lease  for  thirty-one  years, 
;but  not  having  sufficient  power,  he  signed  a  memorandum  promising  to  renew  the  lease 
|so  as  to  extend  the  term  to  thirty-one  years,  and  he  thereby  earnestly  requesting  his 
iheirs,  &c.,  to  fulfil  his  intention.  In  1760  he  renewed  the  lease  for  twenty -one  years, 
thus  extending  the  term  to  the  year  1781.     The  six  lessees  entered  into  articles,  dated 
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Kosslj'n  advanced  a  doctrine  with  regard  to  mining  concerns,  upon  which,  at  least, 
the  Court  would  not  refuse  to  act  without  great  consideration  ;  holiling,  that  if  the 
Plaintift",  not  having  the  legal  interest,  stands  by,  sutt'ering  the  Defendant  to  [357] 
incur  great  expense  and  risk,  that  is  a  case  not  to  he  admitted  in  a  Court  of  K(iuity. 
Consider  the  nature  of  such  a  concern  :  it  freiiucntly  remains  for  years  in  the  most 
hopeless  state  ;  and  may,  at  last,  be  rendered  profitable  b^v  an  adventurous  speculator, 
embarking  property  of  his  own  and  others  in  the  pursuit.  The  speculation  is  very 
hazardous  ;  perhaps  when  you  have  a  golden  prospect,  the  whole  may  fail.  I  have 
known  a  copper  mine  producing  £20,0U0  a  year,  and  the  next  week  worth  nothing; 
and  that  is  as  true  of  coal  mines.  There  are  persons  who  will  stand  by  and  see  the 
expenditure  incurred  ;  if  it  turns  out  profitable,  set  up  their  claim  ;  if  otherwise,  have 
nothing  to  do  with  it.  It  deserves  great  consideration,  whether  the  Court  would 
interfere  even  bv  decree,  much  less  on  motion." 

In  Premhrgk'^t  v.  Tmfm  (1  Y.  &  C.  (C.  C.)  98),  it  appeared  that,  in  1828,  the 
Plaintiffs,  shareholders  in  a  mining  company,  [358]  after  paying  up  the  full  amount 
of  their  shares,  refused  to  make  anj'  further  advances,  necessary  to  carry  on  the 
operations  of  the  mine,  which,  up  to  that  time,  were  unprofitable.  The  mine  was, 
from  that  time,  carried  on  by  the  Defendants  and  others,  and  after  some  years  became 
profitable.  The  Plaintiff'  instituted  a  suit  in  18.38,  claiming  to  participate  in  the 
profits,  but  Vice-Chancellor  Knight  Bruce,  after  referring  to  the  hazard,  fluctuation 
and  contingencies,  to  which  mining  speculations  are  subject,  and  to  the  necessity  of 

in  1755,  arranging  the  terms  on  which  the  collieries  should  be  worked,  and  they 
proceeded  to  work  them  accordingly.  In  1763  it  was  thought  preferable  that  the 
collieries  should  be  worked  by  one  person  than  by  a  company,  and  on  the  19th  of 
•September  1763  five  of  the  lessees  assigned  to  Christian  their  interest  in  the  lease  or 
in  any  future  lease  thereafter  to  be  granted,  and  in  the  waggons  and  working  plant. 
Christian,  on  his  pait,  agreed  to  work  the  collieries  during  the  term  and  any  further 
term  as  should  be  granted  to  the  lessees,  and  to  pay  them  ninepence  a  ton  on  the  coal 
gotten.  In  1778,  in  anticipation  of  the  expiration  of  the  lease,  the  parties  interested 
presented  a  memorial  to  the  succeeding  Lord  Egremont  for  a  renewal  of  the  lease  for 
five  years,  in  accordance  with  the  promise  of  his  ancestor.  This  he  would  only  consent 
to  do  on  certain  new  terms  and  restrictions,  which  would  injuriously  atl'ect  the  interests 
of  Christian  under  the  deed  of  1763.  Christian  therefore  declined  acceding  to  it, 
unless  on  the  terms  of  some  modifications  being  made  in  respect  to  his  liabilities  to 
the  others  under  the  deed  of  1763.  Xo  agieement  was,  however,  come  to  between 
the  parties  in  respect  thereof. 

All  the  original  parties  had  died  prior  to  1780,  but  they  were  all  represented  in 
the  suit. 

In  April  1781,  the  other  parties  interested  (exclusive  of  Christian),  being  advised 
they  could  do  so,  applied  for  a  renewal  to  them  on  the  terms  proposed  Ity  the  lessor, 
but  it  turned  out  that,  in  the  meantime.  Christian  had,  on  the  27th  of  September  1780~j 
entered  into  a  contract  with  Lord  PIgremont  for  a  lease  of  the  collieries  for  twenty^'' 
one  years,  in  his  own  name  and  on  his  own  account,  and  on  the  1st  day  of  June  1781 
a  lease  had  accordingly  been  granted  to  him.  The  original  lease  expired  at  Midsummer 
1781,  liut  the  thirty-one  j-ears  originally  intended  to  be  granted  by  Lord  Egi'emont 
would  not  have  expired  until  Midsummer  1786. 

The  Plaintiffs,  in  October  1782,  threatened  to  take  proceedings  in  Chancery  against 
Christian,  but  they  did  nothing  until  the  23d  of  January  1786,  when  they  filed  the 
bill,  praying  that  Christian  might  be  de(dared  a  trustee  for  them  of  the  new  lease  for 
the  whole  term  or  for  five  years,  and  that  he  might  be  compelled  to  account  for  the 
profits  since  Midsummer  1781,  and  pay  the  sums  by  the  deed  of  1763  covenanted  to 
be  paid  by  him. 

Christian  under  the  new  lease  had,  within  the  five  years,  raised  127,326  tons  for 
exportation,  and  50,968  tons  for  country  consumption,  amounting  in  value  to  about 
£26,000.     He  insisted  he  was  entitled  to  the  whole  benefit  of  the  new  lease. 

The  cause  was  heard  on  the  24th  and  27th  February,  and  4th,  Gth  and  7th  March 
1795,  when  "His  Lordship  did  order  that  the  Plaintiffs'  bill  do  stand  dismissed  out 
of  this  Court  with  costs,  to  be  taxed,"  &c. 


1 


,  19BEAV.369.  HART   V.    CLARKE  389 

vigilance  in  asserting  rights  respecting  them,  held,  that  the  Plaintiffs'  claim  to  share 

ill  its  prosperity,  after  a  period  of  nine  years,  during  which  they  rendered  no  assistance 

■  to  the  concern,  could  not  be  supported,  and  he  dismissed  the  bill.     (Note. — This 

•  decision  was  affirmed  by  Lord  Lyndhurst,  18th  November  1842). 

I        Mr.  K.  Palmer,  in  reply,  insisted  strongly  on  the  peculiarity  of  the  facts  of  this 

1  case,  in  which  the  Plaintiff  had  a  legal  interest  in  the  lease,  of  which  he  could  not  be 

deprived,  and  which  distinction  was  pointed  at  in  Ndnoatj  v.  Itmcc,  where  the  Court 

(adverted  to  the  case  of  "the  Plaintiff  not  having  the  legal  interest,"  iVrc. 

j       June  9.     The  Master  of  the  Rolls  [Sir  John  liomilly].     This  ca.se  is  a  peculiar 

one.     The  parties  have  agreed  to  work  this  mine  for  their  mutual  benefit,  and  the 

only  terras  of  the  partnership  are  to  be  found  in  the  minutes  of  the  meeting  of  the 

\  16th  of  November  1848,  which,  however,  specifies   no  time  during  which  this  joint 

working  of  the  mine  is  to  be  carried  on.     It  appears  to  me  that  they  dealt  with  and 

'treated  it  as  a  partnership  entered  into  between  each  other  for  working  this  mine  for 

their  mutual  benefit,  and  that  the  set  or  take-note,  [359]  as  well  as  the  lease,  was 

obtained  for  the  benefit  of  the  whole  association  of  adventurers,  and  that  they  formed 

part  of  the  partnership  assets. 

I  have  considered  carefully,  but  I  am  not  satisfied,  that  there  is  any  material 
distinction  as  regards  the  partners,  between  the  equitable  and  the  legal  estate,  in  part 
■of  the  partnership  assets.  This  Court  considers  those  things  done  which  ought  to  be 
idone,  and  the  ecjuitable  right  which  a  party  is  entitled  to  enforce  in  a  Court  of  E<iuity 
is  as  clear  and  distinct  a  right  as  if  it  were  protected  by  the  legal  estate,  although, 
undoubtedly,  there  are,  in  some  instances,  peculiar  advantages  belonging  to  the 
possession  of  the  legal  estate,  as  where  the  equities  being  eijual,  this  Court  will  not 
interfere.  But  if  the  lease  and  the  estate  are  really  partnership  assets,  the  fact  of  the 
'lease  having  been  taken  in  the  name  of  one  partner  would  not,  in  my  opinion,  give 
liiiu  any  peculiar  or  exclusive  right  against  his  co-partners. 

No  time  having  been  specified  during  which  the  partnership  was  to  be  carried  on, 
the  rule  of  this  Court,  undoubtedly,  in  such  cases,  is,  that  a  partner  may  retire  at  anj' 
time  he  thinks  fit,  and  some  of  the  partners  may,  if  they  please,  then  make  any  new 
arrangement  they  think  fit,  subject  to  working  out  the  rights  of  the  other  partner. 
lUut  I  must  here  express  my  opinion,  very  distinctly  and  decidedly,  that  neither  the 
levidence,  nor  anything  arising  out  of  the  cost-book  principle,  can  justify  anj'  number 
lof  partners  in  excluding,  or  entitle  them  to  exclude  another  partner,  upon  the  ground 
jof  a  forfeiture  of  his  shares.  I  am  of  opinion  that  they  have  no  power  simply  to 
jforfeit  his  shares,  and  say,  "  We  will  take  all  the  money  you  have  embarked  in  the 
concern,  and  you  are  entitled  to  have  nothing  further  out  of  it."  No  doubt,  under 
■the  special  provisions  contained  in  the  [360]  deeds  of  settlement  of  some  joint  stock 
(companies,  that  principle  might  exist,  but  I  am  of  opinion  that  no  such  right  of 
{forfeiture  existed  here.  I  am,  however,  of  opinion,  that  the  right  to  dissolve  the 
partnership  did  exist,  and  that  it  mattered  very  little  as  to  the  form  in  which  it  was 
|done,  provided  it  appeared  distinctly  that  a  dissolution  of  the  partnership  was 
■intended. 

It  is  to  be  observed,  also,  that  this  bill  is  not  framed  upon  the  view  of  carrying  on 
llic  partnership  for  the  benefit  of  the  Plaintiff,  but  he  claims  the  right  to  have  the 
Ipartnership  dissolved,  upon  the  principle  that  he  is,  at  this  time,  a  partner  in  it. 
[Although  I  am  of  opinion  that  the  Defendants  had  no  right  to  forfeit  the  Plaintiff's 
'shares,  yet  I  think  that  they  had  a  right  to  dissolve  the  partnership.  The  partnership 
jheing  di-ssolved  against  the  Plaintiff,  he  might  either  acquiesce  in  it  or  not.  If  he  did 
Inot  choose  to  aci[uiesce  in  the  dissolution,  he  might  resort  to  the  enforcement  of  such 
irights  as  the  law  would  give  him,  and  insist  that  he  was  still  a  continuing  partner, 
I md  entitled  to  hold  the  others  answerable  for  the  profits  during  the  wliole  of  that 
[time.  The  Defendants  swear,  and  there  is  no  denial  of  it,  that  they  dissolved  the 
Ipartnership  on  the  ;nst  of  May  1850;  that  notice  had  previously  i)een  given  in  his 
(presence,  that  if  he  did  not  pay  up  the  calls  this  forfeiture  woidd  take  place,  and  that 
i;i  month  after  they  put  an  end  to  this  partnership.  Well,  if  after  that  he  had  said, 
I 'I  will  insist  upon  being  a  partner,  you  have  no  right  to  exchido  me,  at  all  events, 
l.mtil  the  shares,  rights  and  interests  of  the  parties  have  been  a.scertaineil,  I  continue 
|i  partner,"  it  would  be  very  difficult  to  deny  his  right.     But  this  Court  will  not  allow 
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a  ])artner  to  plaj'  fast  and  loose,  and  to  saj',  "I  either  am  or  I  am  not  a  partner,  as  it 
may  suit  my  pui'pose." 

[361]  Now,  after  carefully  attendini;  to  the  torresj)on<lence,  I  am  of  opinion  that 
this,  ill  etl'ect,  has  been  the  conduct  of  the  I'laintitt'  in  this  matter,  and  having  regard 
to  the  nature  of  the  property  itself,  which  is  so  liable  to  Huetuation,  his  personal 
conduct  has  been  such  as  to  exclude  him  from  the  principal  relief  which  he  asks  here. 
But  I  consider  him  entitled  to  some  relief,  which  I  will  state  presently. 

The  reason  why  I  have  come  to  that  conclusion  is  this  :  he  had  every  reason  to 
believe,  and,  as  far  as  I  can  make  out,  must  have  believed,  at  the  end  of  the  month 
of  April  ISoO,  that  his  shares  had  been  forfeited  by  reason  of  his  not  being  a  partner, 
though  he  disputed  the  Defendant's  right  so  to  do.  A  letter,  on  which  stress  has 
very  properly  been  laid,  was  afterwards  written  on  the  i'Cth  of  August  1850  by  Mr. 
Chapman  to  the  Plaintitl',  stating  that  they  must  press  the  matter  if  he  does  not  piy 
the  money  speedily  ;  that  is  an  undoubted  recognition  that  they  were  willing  to 
receive  him  as  a  partnei-,  if  he  was  desirous  of  still  continuing  one.  But  he  takes  no 
notice  whatever  of  it ;  he  does  not  avail  himself  of  the  olfer,  and  leaves  the  question 
of  whether  he  is  to  be  a  partner  or  not  totally  tuitouched  until  the  month  of  April 
1851,  that  i.s  to  say,  foi'  one  year.  It  is  obvious  that  during  the  whole  of  this  time 
the  Defendants  could  not  have  disputed  that  the  Plaintiff  had  ceased  to  be  a  partner, 
if  the  Plaintiff  had  insisted  on  it.  The  Plaintiff  was,  however,  desirous  to  retain  the 
power  of  claiming  to  be  a  partner,  if  he  thought  fit.  In  the  month  of  April  1851  he 
writes  a  letter,  which  appears  to  me  to  be  ambiguous,  but  he  says  he  hears  of  the 
success  and  he  asks  for  returns  of  the  product  of  "our  mines."  That,  no  doubt,  is 
claiming  to  be  one  of  the  partners.  To  that  no  answer  is  made  by  the  Defendants, 
and  it  is  contended  that  that  amounts,  in  [362]  fact,  to  an  acquiescence,  but  I  do 
not  so  consider  it.  I  consider  it  amounting  to  this  : — "  You  have  no  light  to  require 
an  account,  we  take  no  notice  of  your  application."  He  thereupon  takes  no  further 
steps  in  the  matter  for  upwards  of  six  months,  and,  in  October  1851,  ho  writes  again, 
and  there  is  an  answer  to  that  letter  which  clearly  repudiates  any  claim  whatever, 
and  saying,  "you  must  go  to  law,  if  you  claim  it;"  upon  this  he  writes  a  letter 
saying,  "  I  shall  go  to  law,  but  certainly  not  till  the  mines  will  pay  for  the  expenses," 
or  something  to  that  effect.  Now,  I  fully  admit  that  this  Court  ought  not  to  deal 
with  an  incautious  expression  in  a  letter,  written  in  a  moment  of  intemperance,  with 
the  same  strictness  which  it  would  with  a  deliberate  act  of  a  party,  and  if  that  letter 
stood  alone  I  should  think  nothing  of  it ;  but  the  facts  of  the  ease  appear  to  me  to 
shew  that  such  was  really  the  intention  of  the  Plaintiff". 

He  takes  no  step  from  November  1851  till  April  185.3,  and  in  April  and  the 
beginning  of  May  1853  applications  were  made  to  Mr.  Clarke  for  an  account,  which 
he  refuses  to  give.  The  lap.se  of  time  is  not  in  the  slightest  degree  excused  by  that 
correspondence,  in  which  there  is  as  clear  a  repudiation  of  all  claims  of  the  Plaintiff 
as  there  had  previously  been  in  1851.  So  that  it  appears  to  nie  that  no  substantial  step 
is  taken  by  the  Plaintiff"  until  the  bill  is  filed  in  August  1853,  notwithstanding  his 
claim  had  been  distinctly  repudiated  in  November  1851  ;  so  that,  for  very  nearly  a 
year  and  ten  months  after  a  repudiation  of  his  claims,  he  takes  no  step  whatever. 

Now,  undoubtedly,  this  Court  requires  a  party  to  be  active  in  the  pro.secution  of 
his  rights,  and  if  this  had  been  a  case  for  specific  performance  of  a  contract,  that 
[363]  lapse  of  time  would  have  been  sufficient  to  have  barred  the  Plaintiff  from  any 
right  whatever,  although  he  might  have  been  entitled  to  relief  if  he  had  diligently 
enforced  his  claim. 

The  case  appears  to  me  much  stronger  when  I  consider  that  it  is  the  case  of  a 
mine.  It  is  clear  that,  in  1851,  he  thought  the  mine  was  improving,  there  are  indica- 
tions of  that  in  the  correspondence,  and  one  indication  is  in  his  letter  of  the  15th  of 
April  1851,  in  which  he  speaks  of  "  our  success ; "  he  then  thinks  fit  to  insist  upon 
the  benefit  of  this  mine.  Now,  as  to  mining  property,  I  repeat  the  observation  of 
Lord  Eldon,  in  the  case  of  Xoi-way  v.  Rmve,  the  Court  has  always  regard  to  the 
peculiar  nature  and  character  of  such  property,  as  in  fact  I  did  in  the  case  of  Jennings 
V.  IJcmr/hton  (17  Beav.  234).  I  took  into  consideration  the  nature  and  the  character 
of  mining  property  which  is  liable  to  great  fluctuations — that  is  to  say,  to-day  a 
person  may  think  it  a  profitable  speculation,  and  wish  to  engage  in  it,  and  the  next 
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day  he  may  think  differently.  The  consequence  is  that,  in  such  cases,  of  all  others, 
this  Court  requires  a  person  to  be  active  in  the  prosecution  of  his  rights,  and  not  to 
sleep  over  them.  Here  the  Plaintiff',  having  given  no  time,  no  troulsle  and  no  con- 
tribution to  the  expense  for  a  period  of  three  years  since  he  had  been  excluded, 
having,  in  fact,  had  nothing  to  do  with  the  mine  since  the  month  of  May  1850,  comes 
in  the  year  18.")3,  and  claims  the  benefit  of  a  mining  speculation,  which  has  been 
carried  on  without  any  assistance,  time,  trouble  or  money  whatever  on  his  part.  I 
am  of  opinion,  in  that  state  of  circumstances,  that  this  Court  will  not  permit  that  to 
be  done,  antl  that  he  must  rest  upon  his  rights,  such  as  they  were  at  the  time  when 
the  exclusion  took  place,  otherwise  there  would  be  no  mutuality.  If  the  concern 
had  turned  out  ill,  it  would  have  been  impossi-[364]-ble  to  have  fixed  him  with  the 
responsibilities  of  a  partner.  It  woidd  have  been  impossible  for  these  parties  to  have 
contended  against  their  own  act,  and  say  "that  he  was  still  liable  to  contribute  with 
ithem  for  the  losses  that  had  been  sustained  after  the  dissolution." 

I  am  of  opinion  that  the  Defendants  were  bound  by  their  own  acts,  and  that  it 
\\  Mild  have  been  impossible  for  them  to  contend  that  he  was  a  partner  at  this  time. 
1  ;im  equally  of  opinion  that  it  is  impossible  for  him  to  insist  against  them  that  he  is 
a  partner,  and  that  they  are  liable  to  make  good  to  him  a  share  of  the  profits  as 
partner.     But,  on  the  other  hand,  I  think   he  is  entitled   to  this  : — I  must  declare 

•  that  the  partnership  was  dissolved  on  the  31st  of  May  18.50,  I  must  have  his  right 
;in  the  concern  ascertained  at  that  period,  and  if  a  balance  should  be  found  due  to  him 
,upon  that  account,  then  I  must  take  an  account  of  the  profits  which  have  been  made, 

and  what  aliquot  share  of  those  profits  would  lielong  to  his  portion  of  the  property, 
employed  by  them  in  the  concern,  upon  the  same  principle  as  was  done  in  the  decree 
in  n\'il<lii-hiini  v.  JVeihh'ihuin  (2  Keen,  772;  4  Myl.  it  Cr.  41),  treating  it  as  capital 
of  his  in  the  concern,  the  profits  derived  from  which  he  is  entitled  to  an  account,  but 
I  must  treat  the  partnership  as  dissolved  on  th(!  ,3 1st  of  May  1850.  An  account 
|must  be  taken  of  what  was  due  from  and  to  him  at  that  time,  including  in  the  account 
;the  value  of  the  lease  and  of  the  property  which  had  been  piu-chased  up  to  that  time. 
I  In  addition  to  that,  he  must  be  indemnified  against  the  payment  of  any  purchase- 
money  which  may  remain  unpaid,  and  against  the  covenants  of  the  lease.  But, 
holding  the  property  so  bought,  and  the  lease  so  taken,  as  part  of  the  partnership 
a—its,  I  am  of  opinion  he  is  not,  by  reason  of  having  the  legal  estate  in  one  part  of 
[365]  the  concern  or,  being  co-lessee  in  the  other,  entitled  to  any  further  interest, 

•  in  one  or  the  other,  than  if  it  had  been  taken  in  the  names  of  any  one  of  the  others, 
;  instead  of  in  his  own  name.     There  will  be,  of  course,  liberty  to  apply,  as  it  may  be 

required,  and  I  shall  reserve  the  further  consideration  of  the  case. 

Note. — On  appeal,  the  Lords  Justices,  on  the  21st  December  1854,  took  a  difterent 
\  it  \v  of  the  Plaintiff's  right. 

[365]    In  re  The  M.vnchf.ster  and  Soutiu'Okt  Kaii.way  Company. 

June  16,  1854. 

The  owner  of  an  estate,  after  having  devised  it  to  an  infant,  agreed,  under  com- 
pulsion, to  sell  a  portion  of  it  to  a  railway  company.  The  owner  having  died 
before  the  completion  of  the  purchase,  without  having  altered  his  will ;  Held,  that 
his  executors,  and  not  the  devisee,  were  entitled  to  the  purchase-money  and  to  the 
compensation  for  severance  ;  and  secondly,  that  the  railway  company  was  bound  to 
pay  the  costs  of  the  infant  devisee. 

In  1846  the  late  Lord  Skelmersdale  devised  all  his  real  estates  to  the  uses  of  a 
settlement  dated  in  1832,  and  he  appointed  the  Petitioners  his  executors. 
j  In  1852  the  late  Lord  Skelmersdale  entered  into  a  contract  for  the  sale  to  the 
i  Manchester  and  Southport  liailway  Comiviny,  by  virtue  of  their  compulsory  powers, 
I  of  a  portion  of  the  lands  devised  by  his  will,  and  he  died  in  April  1853,  before  the 
!  contract  had  l>een  completed  and  the  conveyance  executed.  Under  the  will,  the 
I  present  Lord  Skelmersdale  (an  infant)  thereupon  became  tenant  in  tail  in  possession 
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of  the  estates  devised  by  the  will,  a  portion  of  which  had  heeii  sold  to  the  railway 
company. 

There  being  some  doubts  as  to  who  was  entitled  to  the  purchase-money,  the 
railway  company  paid  it  into  Court. 

The  e.xecutor.s  of  the  late  Lord  Skelmersdale  now  presented  a  petition,  praying 
that  the  money  in  Court  might  be  paid  to  them,  as  part  of  the  late  lord's  personal 
estate. 

[366]  Mr.  Rasch,  in  support  of  the  petition.  A  valid  contract  having  been 
entered  into  in  the  life  of  the  testator,  the  purchase-money  belongs  to  his  personal 
representatives,  and  not  to  the  devisee  of  the  estate;  Moor  v.  Itui4ifrk  (12  Sim.  123); 
Farrar  v.  The  Earl  of  JFinterlon  (5  Beav.  1) ;  Sairmii'rs  v.  Cramer  (3  Dr.  &  War.  99) ;  Ex 
parte  Hawkins  (13  Sim.  Mi'd) ;  1  Sugd.  Real  Prop.  Statutes  (p.  354);  I  Sugd.  Vend. 
and  Pur.  (p.  210,  10th  edit.). 

The  late  Lord  Skelmersdale  not  having  conveyed  the  lands  to  the  company,  the 
legal  estate  passes  under  the  operation" of  the  Wills  Act  (7  Will.  4  and  I  Vict.  c.  26, 
ss.  23,  24),  and  under  the  7th  section,  in  connection  with  the  interpretation  clause  df 
the  Trustee  Act,  1850  (13  it  14  Vict.  c.  60),  the  present  lord  is  a  trustee  for  the 
company.  The  whole  of  the  costs  arc  payable  by  the  company  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18). 

He  argued  that  all  the  costs  were  payable  by  the  company  under  the  80th  sect, 
of  the  8  &  9  Vict.  c.  18,  s.  80. 

Mr.  Thomas  Stevens,  contrd.  The  purchase-money  passed  to  the  present  Lord 
Skelmersdale  by  virtue  of  the  devise  to  him.  The  Wills  Act  (1  Vict.  c.  2(5)  provides 
expressly,  "That  no  will  shall  be  revoked  by  any  presumption  of  an  intention  on  the 
ground  of  an  alteration  in  circumstances"  (sect.  19);  and  the  23d  section  enacts, 
"  That  no  conveyance  or  other  act  made  or  done  subsequently  to  the  execution  of  a 
will,  of  or  relating  to  any  real  or  personal  estate  therein  comprised,  except  an  act  by 
which  such  will  shall  be  revoked  as  aforesaid,  .shall  prevent  the  operation  of  the  will, 
with  respect  to  such  estate,  or  interest  in  such  real  or  personal  estate,  as  the  [367] 
testator  shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death."  The  only 
previous  "acts"  revoking  a  will  are  marriage  (sect.  18),  or  a  revocation  in  writing,  or 
the  burning,  tearing,  or  otherwi.se  destroying  the  will  (sect.  20).  So  that,  by  the 
23d  section,  even  a  "  conveyance  "  would  not  prevent  the  operation  of  the  will  "  with 
respect  to  such  estate  or  interest "  in  the  estate  as  the  testator  shall  have  power  to 
dispose  of  by  will  at  his  death  ;  a  fortiori  a  mere  contract  will  not  have  that  effect. 

The  question  therefore  is,  whether  the  late  Lord  Skelmersdale  had  any  "interest" 
in  the  property  at  his  death  1  It  is  clear  he  had  a  lien  on  the  property  for  the 
purcha.se-money,  which  he  might  have  bequeathed  by  his  will.  Farrar  v.  The  Earl  of 
JFinterton  (5  Beav.  1),  is  not  consistent  with  the  express  provision  of  the  Wills  Act  or 
with  Emusi!  v.  Smith  (2  l)e  G.  &  Sm.  722) ;  it  is  also  inapplicable  to  the  present  case, 
for  there  is  an  essential  difference  between  a  voluntary  contract  entered  into  by  a 
testator  who  has  previously  devised  the  estate,  and  a  compulsory  sale.  In  the  former 
instance,  a  change  of  intention  in  favour  of  the  devisee  may  be  presumed,  but  none 
can  be  presumed  where  the  testator  acts  upon  compulsion,  and  independent  of  any 
private  wish  or  intention  as  regards  the  objects  of  his  bounty.  If  the  purchase  had 
been  completed  and  there  had  been  an  actual  conve3'aiice,  the  ease  would  have  been 
different,  for  the  testator  would  then  have  no  devisable  interest  in  the  estate. 

There  is  a  difference  between  the  purchase-money  and  the  compensation  money 
for  severance ;  the  latter,  at  all  events,  belongs  to  Lord  Skelmersdale,  being  in  the 
nature  of  damages  done  to  the  estate  of  which  he  is  the  owner,  it  is  similar  to  the 
benefit  of  a  covenant  running  with  the  land  and  passing  to  the  next  owner. 

[368]  Mr.  Humphreys,  for  the  railway  compan}^  contended  that  they  were  only 
liable  to  bear  the  same  costs  as  they  would  have  had  to  pay  if  the  late  Lord  Skelmers- 
dale had  been  still  living.  He  cited  Miillaml  Counties  liailwai/  Compani/  v.  JFestcomb 
(11  Sim.  57);  Midland  Counties  liaiheaji  Compani/  v.  Caldeeott  (2  Railw.  Cas.  394); 
Eastern  Counties  liailwai/  Compani/  v.  Tiiffnell  (3  Railw.  Cas.  133) ;  Hanson  v.  Lake  (2  Y. 
.K:  Coll.  C.  C.  328;  and  see  2  Chitty's  Stats.  (2d  ed.),  826  ;  and  Hinder  v.  Sireeton, 
10  Hare,  18). 

The  Master  of  the  Rolls  [Sir  John  Romilly].     I  have  very  little  doubt  on  this 
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case.  It  is  settled  both  on  principle  and  by  authority,  that  a  Court  of  Equity 
considers  that  which  a  person  has  contracted  to  do  in  the  same  light  as  if  it  had  really 
been  done,  and  therefore  after  a  contract  for  the  sale  of  an  estate,  the  vendor  is  treated 
as  if  he  had  parted  with  all  his  interest  in  it.  It  is  necessary,  therefore,  to  consider 
this  case  as  one  of  a  contract  entered  into  bj'  the  testator,  which  has  since  been 
,  performed. 

This  is  not  a  case  of  revocation,  but  of  ademption.  The  testator  has,  by  contract- 
ing to  sell,  parted  with  the  thing  devised.  It  is  the  same  as  if  he  had  bequeathed  a 
particular  horse  and  had  afterwards  sold  it,  but  had  not  received  the  price  of  it,  the 
purchase-money  would  not  pass  to  the  legatee  of  the  horse.  I  am  of  opinion  that 
this  purchase-money  was  part  of  the  testator's  personal  estate,  and  that  it  belongs  to 
his  legal  personal  representatives. 

The  compen-sation  money  for  severance  must  follow  the  same  rule  as  the  purchase- 
money.  It  is  nothing  more  than  this  :  the  conveyance  of  this  part  of  the  pro-[369]- 
perty  may  injure  the  adjoining  lands,  but  so  would  the  sale  of  a  right-of-way.  Here 
the  compensation  money  for  severance  is  personalty,  and  it  follows  the  same  rule. 

Declare  that  the  present  Lord  Skelmersdale,  as  to  any  estate  which  is  vested  in 
;him  in  the  lands  contracted  to  be  sold,  is  a  trustee  within  the  intent  and  meaning  of 
the  Trustee  Act  1850,  and  that  the  Petitioners,  as  the  executors  of  the  late  Lord 
Skolmersdale,  are  entitled  to  the  fund  in  Court.  Appoint  some  person  to  convey  ; 
and,  according  to  the  80th  section  of  the  Lands  Clauses  Consolidation  Act,  direct  the 
company  to  pay  the  costs  of  the  Petitioners,  and  of  the  late  and  the  present  lord,  of 
ih  ■  purchase  or  taking  such  lands,  including  all  reasonable  charges  and  expenses 
incident  thereto,  other  than  costs  provided  for  otherwise  by  the  Lands  Clauses 
Cun.solidation  Act ;  except  such  costs,  if  any,  as  have  been  occasioned  by  litigation 
•  between  adverse  claimants. 


[369]    Watson  v.  Knight.    June  10,  13,  1854. 
[Followed,  In  re  Meredith,  1885,  29  Ch.  D.  749.] 

Though  a  creditor  who  is  prevented  by  accident  signing  a  composition  deed  within 
the  period  specially  appointed  for  that  purpose  may  obtain  equitable  relief,  yet  it 
will  not  be  extended  to  one  who  has  delayed  making  his  claim,  and  has  set  up  a 

j     title  adverse  to  the  deed. 

;       In  1850  the  Plaintiff,  Sarah  Watson,  obtained  a  judgment  against  her  son  John 

I  Watson. 

i       On  the  16th  of  April  1851  John  Watson  conveyed  and  assigned  all  his  real  and 

I  personal  estate  to  trustees  for  the  benefit  of  his  creditors,  who  should  execute  the 

isame  on  or  before  the  2d  day  of  June  then   next.     The  deed  proceeded  in  these 

'terms  :  "Every  such  creditor  or  creditors  to  be  excluded  from  all  benefit  hereunder, 

i  who  shall  not  execute  these  presents  on  or  before  [370]  the  said  2d  day  of  June  next, 

I  notwithstanding  any  rule  at  law  or  in  equity  to  the  contrary." 

j       On  the  16th  of  April  1851  Mr.  Moore,  the  solicitor  of  John  Watson,  sent  a  circular  to 

1  the  Plaintiff  and  the  other  creditors  informing  them  of  the  deed,  and  that  it  was  lying 

at  his  office  for  their  execution,  but  no  mention  was  therein  made  of  the  2d  of  June 
;  being  the  last  day  for  signing.  Advertisements  were  inserted  in  the  local  papers  on 
I  the  30th  and  31st  of  May,  stating  the  assignment  for  the  benefit  of  such  creditors  as 
;  should  execute  the  deed  on  or  before  the  2d  day  of  June,  and  notice  was  also  given 
I  that  the  deed  was  then  lying  at  the  office  of  Mr.  Moore  at  Carlisle,  for  the  execution 
;and  signature  of  creditors. 

j  The  Plaintiff  resided  at  a  distance  of  about  six  miles  from  Carlisle,  and  in  the 
;  forenoon  of  the  2d  of  June  her  son  called  at  Mr.  Moore's  office,  and  offered  to 
;  execute  the  deed  on  her  behalf,  but  Mr.  Moore  refused  to  permit  him  to  do  so,  unless 
I  under  power  of  attorney  ;  though  he  offered  to  keep  the  deed  at  his  private  house  for 
I  the  Plaintift"'s  convenience,  and  to  allow  her  to  sign  it  herself  at  any  time  before  twelve 

o'clock  at  night.     The  Plaintiff  did  not,  however,  avail  herself  of  the  pel-mission. 

R.  v.— 13* 
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On  the  20th  of  October  1851  the  lands  comprised  in  the  deed  were  put  up  for  sale 
hy  public  auction,  when  the  Plaintiff's  solicitor  gave  notice  that  she  had  a  claim  on 
the  estate  for  the  amount  of  the  judgment,  and  that  the  purchasers  would  take 
subject  thereto.     The  estate  was  sold. 

On  the  23d  of  October  the  Plaintiff  sought  to  sign  [371]  the  deed,  but  Mr.  Moore 
refused  to  permit  her,  on  the  ground  that  it  was  then  too  late. 

The  Plaintiff  by  this  l>ill  sought  to  be  allowed  to  sign  the  creditors'  deed,  and  to 
have  the  benefit  thereof,  notwithstanding  the  proviso. 

Mr.  Bagshawe,  for  the  Plaintiff.  A  trust  deed  for  the  payment  of  debts  is 
favourably  regarded  in  equity,  and  it  will  be  supported  if  possible,  Hill  on  Trustees 
(p.  338).  Under  a  deed  of  trust  fur  pavment  of  such  creditors  as  shall  come  in  and 
accept  its  provisions  within  a  certain  time,  a  creditor  will  not  be  excluded,  though  he 
does  not  come  in  within  the  time  prescribed  ;  and  see  Broadhent  v.  Thornti/n  (4  De  (1. 
.fe  Sm.  65);  Duiich  v.  Kent  (1  Vern.  260);  Spottiswoode  v.  Stockdale  (Sir  G.  Coop.  102); 
Hill  on  Trustees  (p.  334). 

Mr.  Bagshawe,  jun.,  in  the  same  interest. 

Mr.  Selwyn,  for  the  assignee  of  John  Watson,  contended  that  the  Plaintiff,  not 
having  complied  with  the  express  conditions  of  the  deed,  and  signed  it  on  the  2d  of 
June,  had  no  right  to  the  benefit  of  it  or  to  any  relief  in  this  Court ;  CoUina  v.  lleece 
(1  Coll.  675).  That  if  she  ever  had  such  a  right  she  had  waived  it  by  larJu^i,  and  had 
repudiated  the  benefit  of  the  deed  by  setting  up  a  claim  wholly  hostile  and  adverse  to 
it,  for  that  a  creditor  could  not  come  in  under  a  creditor's  deed  who  claimed  incon- 
sistently with  a  just  distribution,  Jlush  v.  Ship/nan  (14  Sim.  239),  and  no  indulgence 
could  be  given  to  a  creditor  actively  refusing  to  come  in  under  it  within  the  time 
named  ;  Johntiun  v.  Kerrthaw  (1  De  G.  it  Sm.  260). 

[372]  Mr.  Bagshawe,  in  reply. 

The  Master  of  the  Rolls.     Let  the  case  stand  over  till  Saturday. 

June  13.  The  Master  of  the  Rolls  [Sir  John  Romilly].  It  is  admitted  that 
the  distance  at  which  the  Plaintiff  resided  was  such  that  she  might  easily  have  come 
to  Carlisle  on  the  2d  of  June.  She  failed  in  doing  so.  There  is  no  proof  of  anything 
which  prevented  her,  and  no  reason  is  given  why  she  did  not  execute  the  deed.  She 
makes  no  claim  to  have  the  benefit  of  this  deed  until  October,  and  then,  after  the 
lapse  of  four  months  and  three  weeks,  and  after  the  property  had  been  sold,  she  seeks  > 
to  come  in  and  have  the  benefit  of  the  deed.  I  am  of  opinion  that  she  would  not  < 
have  been  bound  by  the  non-execution  before  the  2d  of  June  if  it  had  occurred  by  i 
accident,  and  she  had  come  the  next  day  and  offered  to  execute  it ;  but  having 
allowed  more  than  four  months  to  elapse,  and  having  set  up  a  claim  to  the  pi'operty 
adverse  to  the  deed,  I  think  she  is  precluded.  If  she  had  intended  to  come  in  under 
the  deed,  she  must  have  released  her  claim  under  the  judgment,  and  it  was  her  duty 
to  inform  the  trustees,  without  delay,  that  she  intended  to  claim  under  the  deed,  and 
to  release  her  judgment. 

Under  this  state  of  circumstances,  I  am  of  opinion  that  those  cases  to  which 
reference  has  been  made,  in  which  parties  have  been  held  bound  by  the  effect  of  time,  i 
apply  to  this  case,  and  that  those  authorities,  where  parties  have  been  relieved  from 
the  effect  of  time,  do  not  apply.     The  Plaintiff  was  playing  fast  and  loose. 

[373]  Dealing  with  the  matter  strictly,  the  result  is  that  the  Plaintiff  is  not 
entitled  to  be  admitted  to  execute  the  deed  as  one  of  the  ccsttiis  que  trust. 

Dismiss  the  bill  with  costs. 


[373]    Trevor  v.  Blucke.     Starismore  v.  Chiswell.    June  13,  /)(///  1,  1854. . 

Before  the  creation  of  the  office  of  Accountant-General  of  the  Court  of  Chancery,  in 
1725  (by  Stat.  12  Geo.  1,  c.  32),  the  ushers  of  the  Court  used  to  receive  and  pay 
the  monies  of  suitors,  and  to  take  for  their  own  benefit  all  profits  made  of  the  sums 
in  their  hands  ;  but  since  1725,  such  profits  belong  to  the  Suitors'  Fund.  An  usher 
of  the  Court  died  in  1702,  leaving  a  large  sum  due  from  the  office  for  which  he 
was  accountable,  and  a  sufficient  sum  being  recovered  upon  his  securities  to  pay  off 
all  sums  due  on  his  account  from  the  office,  the  then  present  demands  were  paid 


I 
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and  a  sum  invested  to  meet  the  remaining  debts,  and  the  dividends  were,  by 
successive  orders,  paid  to  the  usher's  representatives  not  only  till  1725,  but  down 
to  1853.     In  May  1854  the  then  representative  of  the  usher  petitioned  for  payment 

I      of  the  dividends ;  but  the  Court  refused  to  make  the  order,  being  of  opinion  that 

j      they  belonged  to  the  Suitors'  Fund. 

This  was  a  petition  by  the  Reverend  William  Strong  Blucke,  to  obtain  an  order 
I  for  the  payment  to  him  of  the  dividends  of  a  sum  of  stock  in  Court,  which  was 
■  standing  in  the  name  of  the  Accountant-General,  to  the  credit  of  the  first  cause, 
i  under  the  following  circumstances  : — 

I  In  February  1669  Matthew  Blucke  was  admitted  to  the  office  of  usher  of  the 
'  Court ;  and  by  articles  covenanted,  &o.,  with  the  then  Master  of  the  Rolls  to  pay, 
I  according  to  the  order  of  the  Court,  the  money  remaining  due  from  his  three 
I  immediate  predecessors  in  the  office,  and  also  all  monies  paid  into  the  office  in  his 

own  time  ;  and  he  gave  real  and  other  securities  for  the  performance  of  his  covenant. 

Blucke  continued  in  office  till  1702,  when  he  died  intestate,  and  was  succeeded  in 
i  office  by  the  Plaintiflf,  John  Trevor,  who,  in  [374]  1707,  filed  a  bill  against  Matthew 
:  Blucke,  the  only  child  and  heir  at  law  of  the  usher,  for  the  administration  of  his  real 

and  personal  estate,  the  recovery  of  debts  due  to  him,  the  realization  of  his  securities, 
;  and  the  application  of  the  proceeds  to  the  payment  of  the  debts  due  from  the  office  at 

his  death.     On  the  17th  of  July  1708  a  decree  was  made,  directing  an  account  of  the 

office  debts,  kc,  a  sale  of  the  real  estates  comprised  in  the  securities,  and  that  the 

proceeds  thereof,  and  of  the  personal  estate,  should  be  brought  before  the  then  two 
'  senior  Masters  of  the  Court,  to  be  a  fund  for  payment  of  the  office  debts,  and  so  much 

thereof  as  was  necessary  to  answer  the  then  present  demands  was  ordered  to  be 
!  reserved  for  that  purpose,  and  'the  rest  placed  out  at  interest  to  improve  the  fund. 
I  The  sale  was  accordingly  made,  and  the  proceeds  thereof,  and  of  the  personal  estate, 
'  were  brought  in  before  the  two  senior  Masters,  as  was  also  the  money  due  to  Blucke, 
I  the  testator,  and  recovered  in  the  second  cause,  which  was  instituted  in  pursuance  of 

the  decree  in  the  first  cause.     The  money  thus  got  in,  and  the  improvements  thereof, 

in  1719,  exceeded  the  debts  due  from  the  office,  and  for  which  Bluckes  estate  was 
I  still  answerable,  the  former  being  £7740,  and  the  latter  £6783,  6s.  Id.,  besides  the 

sums  then  already  paid, 
j  On  the  21st  of  December  1719  it  was  ordered  that  so  much  money  as  would 
I  answer  the  debts  stated  by  the  Masters'  report  therein  mentioned,  and  not  since 
i  satisfied,  shouM  be  placed  out  in  C4overument  securities,  and  after  payment  of  Mr. 
'  Trevor's  costs  and  fees  therein  mentioned,  due  to  him  as  usher,  the  surplus  in  the 
;  hands  of  the  Master  should  be  paid  to  the  Defendant,  Matthew  Blucke,  and  also  the 
I  interest  and  produce  of  the  money  to  be  placed  out  as  aforesaid,  subject  to  the  further 
I  order  of  the  Court. 

I  [375]  Money  sufficient  to  answer  the  office  debts  was  accordingly  placed  out  on 
i  G-overnment  securities,  and  replaced  from  time  to  time  on  other  Government 
I  securities,  and  ultimately  in  the  sum  of  £4623,  14s.  8d.  Old  South  Sea  annuities,  to 
'  the  credit  of  the  Accountant-General,  in  the  cause  of  Treivr  v.  Jllndr,  and  upon  that 
'  stock  being  paid  ott',  the  fund  was  invested  in  the  purchase  of  £5299,  8s.  Id.  Reduced 
;  Bank  aniniities,  to  the  same  account. 
'        The  surplus  money  was  al.so  duly  paid  to  the  Defendant,  Matthew  Blucke,  and 

the  interest  on  the  former  securities,  and  the  interest  or  dividends  on  the  South  Sea 
I  annuities  were  also,  from  time  to  time,  paid  to  him,  up  to  Lady  Day  1747,  soon  after 
I  which  period  he  died  intesUite,  and  letters  of  administration  to  his  estate  were  granted 
;  to  Elizabeth  Blucke,  his  widow.  No  notice  seemed  to  have  been  taken  of  the  matter 
j  in  or  after  1725,  when,  by  the  stat.  12  Geo.  1,  c.  32,  the  otlice  of  Accountant-General 
.  was  first  created. 

!  On  the  18th  of  March  1748  it  was  ordered  that  the  dividends  which  had  accrued 
I  due  since  Lady  Day  1747,  and  the  future  dividends  on  the  £4623,  14s.  8d.  Old  South 
;  Sea  annuities,  should  be  paid  to  Elizabeth  Blucke,  as  administratrix,  iVrc,  pursuant  to 
I  the  former  order,  and  subject  to  the  further  order  nf  the  Court. 

After  the  death  of  Elizabeth   Blucke  in  1762,  a  similar  order  was  made  in  favour 

of  her  executrix,  who  took  out  letters  of  administration  de  bonis  non  to  the  Defendant, 
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Matthew  Blucke,  and  several  like  orders  were  subsequently  made,  the  last  being  on 
the  3d  of  April  1833,  in  favour  of  Uobert  Stewart  Blucke,  on  [376]  which  occasion 
Sir  John  Leach  desired  the  fund  to  be  retransferred  to  the  Suitors'  Fund. 

Kobert  Stewart  Blucke  died  in  December  18")3,  having  appointed  the  Petitioner 
his  executor.  He  proved  the  will,  took  out  letters  of  administration  ilr  /wn'.--  iwn  to 
the  Defendant,  Matthew  Blucke,  and  presented  his  petition  for  payment  of  £G7. 
6s.  8d.  cash  (the  amount  of  dividends  accrued  due),  and  of  the  future  di^■idends  on 
£5299,  8s.  Id.  Keducetl  Bank  annuities,  formerly  £4623,  14s.  8d.  Old  South  Sen 
annuities. 

It  appeared  that  the  ushers  of  the  Court  enjo^'ed  the  profits  of  all]monies  received 
by  them  in  their  own  time  even  after  ceasing  to  hold  ottice,  their  successors  receiving 
only  the  profits  of  the  sums  paid  in  during  their  own  time.  The  Petitioner  claimed 
the  dividends  on  the  fund,  subject  only  to  the  possible  demands  upon  it  by  the 
creditors,  whose  claims  it  was  set  apart  to  pay.  There  was  little  or  no  evidence  as  to 
the  rights  of  parties,  and  great  obscurity  as  to  the  grounds  upon  which  the  successive 
orders  had  been  made.  A  bill  of  costs  was  produced  by  the  Petitioner  in  support  of 
his  claim,  which,  however,  appeared  to  the  Court,  if  anything,  to  make  against  him. 

The  Court  had  given  the  papers  to  the  solicitor  of  the  Suitors'  Fund  to  look  into, 
with  a  view  to  his  appearance  on  the  discu.ssion  of  the  ijuestion. 

Mr.  Koupell,  in  support  of  the  petition,  relied  upon  the  uniform  practice  sinee 
1702,  and  the  evidence  which  he  endeavoured  to  extract  from  the  bill  of  costs. 

Mr.  J.  H.  Taylor,  for  the  Suitors'  Fund,  was  not  called  on. 

[377]  •/"/,'/  1.'  The  M.vster  of  the  Roij,s  [Sir  John  Komilly].  I  think  that 
the  evidence  shews  that  this  stock  belongs  to  the  Suitors'  Fund.  It  is  obvious  that 
if  Mr.  Blucke  was  entitled  to  the  interest,  he  was  entitled  to  the  capital  of  the  fund 
itself.  The  origin  of  it  is  as  plain  as  possible.  The  usher  of  the  Court  of  Chancer)-, 
in  the  year  1702,  had  in  his  hands  money  which  was  due  from  him  to  the  suitors  of 
the  Court,  amounting  to  upwards  of  £6000.  The  Court  made  his  assets  available  for 
the  purpose  of  paying  this  sum,  and  part  of  his  assets  were  realized,  and  produce  1 
£7740.  The  office  debts  were  £6783,  upon  which  the  balance  of  nearly  £1000  abo\  e 
the  debts  was  paid  out  to  the  Defendant,  and  the  rest  of  the  fund  (subject  to  certain 
reductions)  was  carried  to  the  account  of  the  Accountant-General,  because,  in  fact,  no 
one  was  entitled  to  it  but  the  suitors  of  the  Court,  in  case  they  could  make  out  their 
claim.  This  sum  is  ultimately  reduced  to  £4623.  Probalily  the  manner  in  which  it 
was  reduced  to  that  amount  may  have  been  from  persons  who  have  paid  the  money 
in  having  obtained  orders  for  these  amounts  to  be  paid  out.  The  suitors  are  the 
persons  entitled  to  this  fund,  upon  making  out  their  case,  and  notwithstanding  the 
length  of  time  that  has  elapsed,  it  is  possible  that  even  now,  some  persons  may  In- 
able  to  make  out  their  claim  upon  this  fund.  At  all  events,  neither  Mr.  Blucke  noi 
his  estate  is  entitled  to  it.  His  estate  would  have  been  entitled  to  the  dividend- 
upon  it  until  the  Accountant-General  was  appointed  under  the  Act  passed  for  tiiat 
purpose  in  the  year  1725.  How  this  fund  was  allowed  to  remain,  and  the  dividends 
of  it  paid  to  Mr.  Blueke's  family,  or  representatives,  during  that  period,  is  undoubtedly 
extremely  obscure,  but  that  they  could  not  have  been  entitled  to  it  is  I  think  mani- 
[378]-fest  throughout  the  proceedings.  I  think  that  Sir  John  Leach  took  the  right 
view  of  this  case  in  1832,  when  he  desired  the  stock  to  be  retransferred  to  the 
Suitors'  Fund.  The  bill  of  costs  which  has  been  produced,  so  far  from  making  out 
any  title  in  Mr.  Blueke's  estate,  shews  exactly  that  the  same  difficulty  then  existed  a- 
exists  now;  and  if  I  made  an  order  for  the  payment  of  these  dividends,  there  is  no 
principle  upon  which  I  could  refuse  to  make  an  order  for  the  payment  of  the  capital 
to  him  immediately  afterwards. 

I  entertain  no  doubt  that  this  belongs  to  the  suitors  of  the  Court,  and  that  the 
dividends  have  been  wrongfully  paid  to  Mr.  Blueke's  family  up  to  the  present  time. 
The  result  is  that  I  can  make  no  order  upon  this  petition. 

Although  there  is  some  obscurity  respecting  the  orders,  there  is  no  obsurity  as  to 
the  origin  of  the  fund. 

Note. — An  appeal  is  pending. 
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[378]     III  re  Barber.     July  1,  1854. 

Solicitors  are  neither  admitted  nor  restored  to  the  roll  in  Chancery,  until  they  have 

been  admitted  or  restored  as  attornies  in  a  Common  Law  Court. 
The  same  rule  applies  to  an  application  to  renew  a  certificate. 
An  application  l)y  an  attorney  to  renew  his  certificate  having  been  twice  refused  by 

the  (Queen's  Bench,  the  Court  refused  to  entertain  a  similar  application,  though 

supported  by  additional  evidence  since  discovered. 
Observation  on  the  serious  inconvenience  arising  from  one  Court  interfering  in  a 

matter  already  determined  by  another  Court  of  co-ordinate  jurisdiction. 

This  was  a  petition,  presented  under  the  provisions  of  the  stat.  G  &  7  Vict.  c.  73, 
s.  25,  by  William  Henry  Barber,  praying  that  the  registrar  of  attornies  and  solicitors 
might  be  ordered  to  grant  him  a  certifi-[379]-cate  of  his  being  a  solicitor  of  the  Court, 
and  entitled  to  take  out,  from  the  Commissioners  of  Inland  Revenue,  or  the  Commis- 
sioners of  Stamps  and  Taxes,  a  stamped  certificate  authorizing  him  to  practise  as  a 
solicitor  of  the  Court. 

Prior  to  1843,  the  transfer  of  some  unclaimed  monies  standing  in  the  bank  books 
had  been  obtained  by  means  of  prol)ates  on  forged  wills,  procured  by  perjury.  Mr. 
Barber,  who  acted  merely  as  solicitor,  was  supposed  to  be  implicated  in  the  transac- 
tion, and  in  1843  he  was  tried,  convicted  and  sentenced  to  transportation.  He  then 
ceased  to  practise,  but  was  not  struck  oft'  the  rolls.  Subsequently,  in  consequence  of 
representations  made  to  Government,  the  (Jueen  was  pleased  to  grant  him  a  free 
pardon,  and  he  returned  to  this  country. 

It  appeared  that,  in  the  years  1850  and  1851,  the  Petitioner  had  made  two  unsuc- 

'■i.'ssful  applications  of  a  similar  nature  to  the  present,  to  the  Court  of  (iKieen's  Bench, 

which    had  l)een    refused,  and,  on  the  latter  of   those  occasions,  the   Court   threw 

;  out  au  intimation  that  the  application  ought  not  to  be  renewed  there,  the  Lord  Chief 

,  Justice  remarking,  as  was  alleged,   "this  is  our  final  decision."     Mr.  Barber  having, 

as  he  alleged,  discovered,  since  his  last  application  to  the  Queen's  Bench,  additional 

evidence,  which  he  considered  material  to  his  exculpation,  presented.the  present  petition. 

Mr.  K.  Palinei',  Mr.  Welford  and  Mr.  Roxburgh,  were  proceeding  to  open  the  case 

iipou  the  merits,  when 

Mr.  Selwyn,  on  behalf  of  the  Incorporated  Law  Society,  took  a  preliminary  objec- 
tion to  the  hearing  of  the  petition  by  the  Court,  on  the  ground  that  a  similar  ap-[380]- 
!  plication  had  twice  been  rejected  by  the  Court  of  Queen's  Bench.  He  admitted  that 
-  this  Court  has  an  independent  jurisdiction  as  to  the  admission  of  solicitors,  but 
i  contended  that  the  rule  was,  that  where  one  Court  rejects  such  an  application  as  the 
I  present,  all  other  Courts,  having  concurrent  jurisdiction,  always  refuse  to  entertain 

■  it.  He  argued  that  the  proper  course,  in  case  of  the  discovery  of  additional  evidence 
1  or  of  any  new  ground  for  renewing  the  application,  was  to  apply  ui)on  the  footing 
i  of  the  new  matter,  to  the  Court  which  originally  took  cognizance  of  the  case  ;  and 
'  that  the  Petitioner  ought  not  to  have  applied  here,  for  the  matter  being  n-s  judicata, 
I  it  would  be  productive  of  the  greatest  inconvenience  if  Courts  of  concurrent  jurisdic- 

■  tion  were  placed  in  such  a  position  that  they  might  come  to  opposite  conclusions. 
'  That,  although  this  Court  might  have  taken  cognizance  of  this  case  in  the  first  instance, 
'  still,  as  it  had  already  been  decided  by  the  Queen's  Bench,  the  comity  of  the  Courts 
j  would  prevent  the  same  application  being  subse<iuently  entertained  here,  Ex  parte 
i  JFclIin-all  (2  De  G.  Macn.  iV  G.  363),  where  Lord  Cranworth  clearly  shewed  that  the 
\  Courts  act  upon  that  principle,  and  observed  that  the  exceptions  to  the  rule  were 
I  applications  for  the  writ  of  hnhias  coqni^,  \-c.  That  it  was  a  matter  of  course,  when 
;'  an  attorney  is  struck  oft'  the  rolls  in  one  Court  to  strike  him  ott"  in  another  ;  In  re 
I  U'hiiUhtad  (4  Man.  *  t4ra.  7(j8)  In  ir  Jl'iii/hf  (1  Exeh.  Rep.  (i58) :  and  so  to  re-admit 
1  him  ;  Arch.  Com.  Law  Pr.  (p.  555).  That  Mr.  Barber,  having  himself  selected,  and 
'■  submitted  to  the  jurisiliction  of  the  t,lueen's  Bench,  could  not  be  allowed,  after  an 
I  adverse  judgment  in  that  Court,  to  come  into  Chancery,  In  iv  Barnaril  {2  De  G. 
'  Macn.  >t  G.  359,  3G4),  where  an  application  by  a  client,  to  have  a  bill  taxed,  having 
1  [381]  been  refused  by  the  Court  of  Queen's  Bench,  the  Lords  Justices  declined  to 
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interfere.  That  this  case,  moreover,  was  peculiarly  within  the  cognizance  of  the 
Common  Law  Courts,  and  that  the  iiuostion  was  one  with  which  they  were  peculiarly 
competent  to  deal,  ami  that  if,  on  new  materials,  a  better  case  could  be  made  by  the 
Petitioner,  he  ought  to  revert  to  the  Common  Law  Court  and  establish  his  claim 
there.  That  it  nnist  be  more  satisfactory,  even  to  the  Petitioner  himself,  to  l)o  first 
admitted  by  the  Coiunion  Law  Court,  and  that  it  would  l)e  satisfactory  to  that  Court 
if  the  Petitioner  could  shew  suthcieiit  grounds  to  reverse  their  former  judgment. 

Mr.  R.  Palmer,  Mr.  Walford  and  Mr.  Itoxburgh,  for  the  Petitioner.  The 
preliminary  objection  cannot  be  maintained,  and  the  principle  of  the  case  of  K.c  parte 
U'etht'iaU  (2  De  6.  Macn.  &  G.  359)  has  no  application  to  the  present  case.  An 
application,  after  rejection  in  one  Couit,  will  not  be  entertained  by  another  unless 
there  is  some  sufficient  ground  ;  the  Courts  re(|uire  to  see  the  'grounds  themselves, 
but,  if  they  exist,  they  will  entertain  the  application.  In  Ej:  jKirti-  lltujw  (3  Brod.  A; 
B.  I'.^T)  the  Court  of  Common  Pleas  refused  to  strike  an  attornej'  off'  the  rolls,  though 
he  had  been  struck  off'  b}'  the  Court  of  t^)ueen's  Bench.  This  application,  in  fact, 
stands  upon  the  same  footing  as  an  application  for  the  writ  of  Jinlu'ds  rurpii.-;,  and  will 
not  be  refused,  if,  upon  new  materials,  good  reasons  are  shewn.  In  this  case,  the 
Judges  of  the  Common  Law  Court  said,  "This  is  to  be  considered  our  final  judgment." 
That  is  equivalent  to  saying,  "We  will  not  again  entertain  the  ([Uestion."  This  tries 
very  much  the  principle,  and  shews  that  the  application  ought  to  be  entertained  here, 
if  good  grounds  be  shewn.  It  i.s,  in  truth,  a  claim  to  be  restored  to  civil  rights,  and 
every  [382]  view  of  justice,  compassion  and  humanitv,  would  lead  a  Judge  to  say 
that  the  Petitioner  shall  not  be  shut  out  from  practising  his  profession,  seeing  how 
serious  a  thing  it  is  to  be  so  excluded,  and  that  such  a  punishment  is  scarcely  less 
severe  than  the  original  sentence.  If  a  free  pardon  from  the  Crown,  which  restores 
him  to  his  original  condition,  does  not  also  give  him  his  practice,  it  is  of  little  use. 
They  cited  He  Smith  (1  Brod.  *  Bing.  522). 

Mr.  Selwyn  was  not  heard  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  the 
objection  is  an  insuperable  one,  which  I  cannot  get  over.  I  felt  it  when  I  first  read 
the  petition.  Upon  an  application,  either  to  admit  or  to  restore  a  pcr.son  to  the  roll 
of  solicitors,  the  practice  of  this  Court  has  always  been  to  require  that  the  application 
should,  in  the  first  instance,  be  made  to  one  of  the  Common  Law  Courts  ;  and,  I 
believe,  that  no  instance  can  be  found,  of  a  per-son  having  been  admitted  or  restored 
to  the  roll  of  solicitors  here,  without  having  previously  been  admitted  or  restored  to 
the  rolls  of  one  of  the  Common  Law  Courts  as  an  attorney. 

By  this  application,  I  am  asked  to  depart  from  the  rule  which  the  Court  has 
adopted,  and  that  in  a  case  in  which  two  successive  applications  have  been  made  to 
the  Court  of  Queen's  Bench  for  a  similar  object,  and  have  been  refused.  I  do  not 
understand  the  expression  of  the  Lord  Chief  Justice,  that  "this  is  our  final  decision," 
to  mean,  that  this  is  a  case  in  which,  under  no  circumstances,  will  we  allow  the 
matter  to  lie  brought  again  before  us  for  our  consideration.  If  those  words  are  to  be 
so  treated,  it  is  clear  that  the  same  observation  [383]  would  apply  to  the  new  matter 
attempted  to  be  brought  before  me,  and  to  the  introduction  of  fresh  evidence  of  a 
very  mateiial  and  important  character,  which  was  not  before  the  Court  of  Queen's 
Bench.  I  have  not  the  slightest  doubt  that  both  the  Court  of  Queen's  Bench  and 
the  other  Courts  in  Westminster  Hall  will  regard  and  consider  the  case  of  Mr. 
Barber,  if  it  is  brought  before  them  upon  evidence  which  was  not  before  them  upon 
the  occasion  of  the  previous  decisions. 

I  am  asked,  upon  the  present  occasion,  to  rehear  the  case  which  has  been  twice 
before  the  Court  of  (iHieen's  Bench,  not  by  way  of  appeal,  but  because  the  evidence 
is  different.  But  I  think  it  would  be  productive  of  very  serious  inconveniences  if  I 
were  to  rehear  the  case  ;  and,  I  think,  the  observations  of  Lord  Cranworth  apply  to 
cases  of  this  description.  It  is  a  very  serious  inconvenience  for  one  Court  to  decide 
upon  a  matter  which  has  already  been  decided  by  another,  and  after  one  Court  has 
pronounced  its  decision,  to  allow  the  same  case  to  be  subsequently  brought  before 
another  Court,  either  upon  the  same,  or  with  additional  materials,  in  order  to  try  to 
obtain  a  different  decision  upon  the  subject.  It  is  true,  that  the  right  does  exist 
in  the  case  of  a  writ  of  hahea,<>  cm-pus,  and  although  the  liberty  of  the  subject  may 
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att'ord  some  reason  for  the  exception,  the  inconveniences  arising  from  it  have  been 
very  obvious  in  a  great  many  cases,  and  in  a  variety  of  instances.  Even  in  Chancery, 
great  inconveniences  have  frequently  arisen,  from  the  attempts  to  obtain  a  decision  of 
one  branch  of  the  Court  at  variance  with  that  of  another. 

I  have  felt,  from  the  first,  an  inclination  to  view  this  case  both  as  favourably  and 
as  leniently  as  I  could,  and  I  have  been  impressed  with  the  circumstances  of  a  free 
pardon  having  been  granted  by  the  Crown  to  this  [384]  gentleman  ;  but  it  would  not 
have  been  possible  for  me  to  have  interfered,  even  if  the  case  had  not  already  been 
tried  before  and  decided  by  another  Court,  and  if  the  application  had  been  made  to 
me  in  the  first  instance,  unless  an  application  had  been  previously  made  to  one  of  the 
Common  Law  Courts,  to  allow  him  to  take  out  his  certificate.  The  application,  in 
substance,  is  perfectly  analogous  to  the  case  of  restoring  him  to  the  rolls,  because 
although  the  form  of  application  is  different,  yet  the  application  and  the  evidence 
are  both  exactly  of  the  same  character.  I  feel  the  objection  still  more  strongly  in  a 
case  where  the  application  has  already-  been  made  to  one  of  the  Common  Law  Courts, 
and  has  been  refused. 

I  am  of  opinion  that  I  must  allow  this  objection  to  prevail,  and  that  I  cannot  go 
into  the  merits  of  this  case  ;  but  I  will  allow  the  petition  to  stand  over,  with  liberty 
to  Mr.  Barber  to  make  such  application  as  he  may  think  fit. 

[385]    Attorney-General  v.  The  Haberdashers'  Company.    July  1,  1854. 

[S.  C.  24  L.  J.  Ch.  329.] 

A  testator,  in  1614,  founded  a  preachership,  a  school  and  almshouses,  but  neither  by 
the  will  nor  by  the  Royal  charter  of  foundation  was  any  provision  made  as  to  the 
religious  instruction  of  the  scholars  ;  the  latter  empowered  the  governors  to  make 
such  reasonable  statutes  for  the  "good  rule  and  governance  "  of  the  school  as  they 
should  think  proper,  so  as  not  to  be  repugnant  to  the  laws  of  the  realm.  Statutes 
were  accordingly  made,  requiring  the  scholars  to  attend  church  and  receive 
religious  instruction.  Held,  that  this  was  not  a  Church  of  England  school  ;  and 
it  was  ordered,  in  a  proposed  new  .scheme,  that  children  whose  parents  objected, 
should  neither  be  compelled  to  attend  church  or  to  receive  religious  instruction. 

William  Jones   by  his   will,  dated  in    1614,   made   this  bequest: — "I  give   the 

Company  of  Haberdashers  in  London,  the  sum  of  £9000  of  current  money,  to  ordain 

■  a  preacher,  a  free  school,  and  almshouses  for  twenty  poor  old  diseased  people,  or 

'  blind  and  lame,  as  it  shall  seem  best  to  them  of  the  town  of  Monmouth,  where  it 

'  shall  be  bestowed,"  &c. 

By  letters  patent  of  incorporation  of  King  James  L,  dated  in  1614,  and  granted 
'.  on  the  petition  of  William  Jones,  it  was  ordained  that  there  should  be  a  free 
.  grammar  school  for  ever  in  the  town  of  Monmouth,  for  the  instruction  and  education 
'  of  boys  and  youth  in  the  Latin  tongue,  and  other  more  polite  literature,  and 
[  erudition,  to  endure  for  ever,  by  the  name  of  "  The  Free  Grammar  School  of  William 
j  Jones,  in  Monmouth,"  itc.  And  it  was  also  ordained  that  there  should  be  a  preacher 
of  the  divine  Word,  and  to  perform  divine  service  in  any  church  in  town,  or  in  the 
almshouses ;  and  the  governors  were  thereby  empowered  to  ordain  such  reasonable 
j  statutes,  as  to  them  should  seem  proper,  and  not  repugnant  to  the  laws  of  the  realm, 
!  for  the  good  rule  and  government  of  the  school. 

i  The  governors,  accordingly,  made  statutes  from  time  to  time,  the  first  of  which 
I  were  ordained  in  1616.     They  [386]  directed,  "That  each  morning  at  the  repairing 

•  to  .school,  some  godly  prayer  shall  be  used  ;  on  departure  to  diinier,  some  portion  of 
I  a  chapter  of  the  New  Testament,  out  of  Greek  or  Latin,  shall  be  rendered  into 
1  English.     Before  departure  at  night,  a  chapter  out  of  the  Bible  shall  be  read,  prayers 

•  used,  and  a  psalm  sung.  And  that  all  may  better  profit  thereby,  the  master  shall 
I  see  that  each  scholar  be  provided,  acconling  to  his  capacity  and  friend's  ability,  with 
I  a  Bible,  Testament,  and  Service-book,  to  be  dailj-  used  in  these  exercises.      The 

master  and  usher  shall,  one  day  in  each  week,  catechise  and  instruct  their  scholars  in 
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the  principles  of  the  Christian  religion.  And  shall  provide  that  all  the  scholars 
diligently,  each  Sabbath  and  all  other  days  of  holy  assemblies,  shall  repair  to  church, 
and  bring  their  books  before  mentioned,  fit  for  the  exercises  of  such  times." 

Subsequently,  a  statute  was  made,  directing  that  the  scholars  should,  without 
<listinction,  conform  to  the  religious  instruction  atfordcd  in  the  school,  but  should  not 
be  compelled  to  attend  church  if  their  parents  objected. 

On  a  reference  to  Chambers  to  settle  a  new  scheme,  the  governors  now  proposed 
the  following  statute: — "Each  morning,  at  the  opening  of  the  school,  prayers 
selected  from  the  liturgy  of  the  Church  of  England,  the  collect  for  the  day,  and  a 
chapter  (or  a  portion  of  one)  of  the  Bible,  shall  be  read  by  one  of  the  masters  :  and 
before  closing  the  school,  a  chapter  out  of  the  Bible  shall  be  read  by  one  of  the 
scholars,  and  a  short  prayer  from  the  liturgy  by  one  of  the  masters.  The  scholars 
shall  be  instructed  in  the  Jiturgy,  and  the  religious  principles  of  the  Church  of 
England,  and  shall  attend  church,  accompanied  by  one  of  the  masters,  every  Sabbath 
tlay,  and  Christmas  Day,  Good  Friday,  Ash  Wednesday,  and  [387]  Ascension  Day, 
and  all  general  fast  or  thanksgiving  days  appointed  liy  proclamation,  the  master 
sitting  with  them,  but  no  scholar  shall  be  compelled "'  [to  receive  such  religious 
instruction  or]  "to  attend  church,  if  his  parent  or  guardian  shall  object  thereto  in 
writing." 

The  Attorney-General  wished  to  insert  the  words  in  brackets,  and  the  matter 
was  adjourned  from  Chambers  for  argument  on  this  point. 

Mr.  Shapter,  for  the  Haberdashers'  Company.  Hitherto  no  objection  had  been 
made  to  the  receiving  religious  instruction  ;  but  the  Attorney-C4eneral  insists  upon 
the  insertion  of  words  exempting  scholars  from  receiving  any  such  instruction.  It  is 
a  matter  of  serious  importance  whether  Christianity  is  to  be  struck  out  of  the  school 
instruction  altogether.  The  other  point,  having  reference  to  church  government,  is 
of  a  different  character ;  the  school  is  essentiall}'  one  belonging  to  the  Church  of 
p]ngland,  though  Dissenters  are  admitted  to  the  benefit  of  the  instruction  given  in  it. 
The  Attorney-General,  by  the  introduction  of  the  proposed  words,  destroys  that 
which  gives  it  the  character  of  a  Protestant  school,  and  to  which  the  Di-ssenters  do 
not  object,  though  perhaps  Papists  may.  Again,  there  is  an  attempt  by  the  Attorney- 
General  to  deprive  the  governors  of  their  undoubted  right  to  make  statutes,  and  the 
statute  proposed  is  in  accordance  with  the  spirit  of  existing  statutes,  and  one  which 
the  governors  have  clearly  a  power  to  make  by  virtue  of  their  letters  patent. 

Mr.  Wickens,  for  the  Attorney-General,  was  not  called  on. 

The  Master  of  the  Rolls  [Sir  John  Komilly].  I  am  of  opinion  that  the 
words  proposed  by  the  At-[388]-torney-General  ought  to  be  introduced.  The  school 
is  not  a  Church  of  England  school,  for  the  founder  gives  the  £9000  "  to  ordain  a 
preacher,  a  free  school,  and  almshouses  for  poor  people,"  in  the  most  general  terms. 
It  is  true  that  the  charter  and  the  statutes  do  restrict  the  school  to  a  Church  of 
England  school ;  but  the  charter  was  framed  in  accordance  with  the  spirit  of  the  age 
in  which  it  was  granted,  and  could  not  affect  the  original  trusts,  or  restrict  the 
generality  of  the  founder's  intention,  which  did  not  confine  his  words  to  a  Church  of 
England  school.  Neither  do  I  make  it  cease  to  be  a  Church  of  P^ngland  school  by 
inserting  the  words  proposed  by  the  Attorney-General.  It  is  impossible  to  say  that 
the  school  could  be  open  to  Dissenters,  if,  though  exempt  from  attendance  at  church, 
they  should  be  compelled  to  receive  religious  instruction  ;  one  follows  the  other.  It 
was  obvious,  the  children  of  Dissenters  were  virtually  excluded  by  the  existing  as 
well  as  by  the  proposed  statutes,  and  it  would  be  inconsistent  to  make  one  exemption 
and  not  the  other. 

The  clause  proposed  by  the  Attorney-General  must  therefore  be  introduced ;  the 
object  of  which  is  to  prevent  the  compulsory  inculcation  of  the  peculiar  tenets  of 
the  Church  of  England. 

Note. — See  The  Attorneij-General  v.  The  Sherborne  Grammar  School,  18  Beav.  2-56. 
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([389]    Du  HouRMELiN  V.  Sheldon.    Jul//  1,  3,  1854. 
[S.  C.  2  W.  R.  639.     See  In  re  SmUh,  1890,  45  Ch.  D.  634.] 

L  married  woman,  by  her  will,  appointed  and  devised  certain  property  and  all  other 
I    "hereditaments  (if  any)  which  she  had  any  power  to  appoint  or  devise."      She 
I   afterwards,  when  a  widow,  by  codicil,  confirmed  the  will.     Held,  that  the  will,  as 
confirmed,  only  passed  such  hereditaments  as  were  subject  to  her  power. 

Elizabeth  Sheldon,  a.  feme  coverte,  by  her  will,  dated  in  1824,  and  made  in  exercise 
if  a  power,  duly  appointed  and  devised  certain  hereditaments  therein  referred  to, 
i  and  also  all  other  the  manors  and  hereditaments  (if  any  such  there  were)  which  she 
■  ad  any  power  to  appoint  and  devise,"  unto  three  persons  and  their  heirs,  upon  the 
rusts  therein  mentioned. 

She  became  a  widow,  and  in  1829  she  made  a  nuncupative  codicil,  attested  by 
lur  witnesses,  whereby  she  gave  some  legacies,  but  did  not  dispose  of  the  residue  of 
i.er  estate  ;  and  she  confirmed  all  wills  and  codicils  which  she  had  theretofore  made, 
■'he  testatri.x  died  the  ne.xt  day. 

At  the  date  of  the  codicil,  the  testatrix  was  entitled  to  a  share  of  certain  lease- 
ulils  for  lives,  limited  to  the  lessees,  their  hdrs  and  assigns.  And  she  was  also 
.  ntitled  to  some  shares  of  certain  copyholds,  held  for  lives,  of  the  manor  of  Cleeve 
I'rior,  gi-anted  to  the  lessees,  their  executors  and  administrators,  for  lives ;  but  neither 
fhe  leaseholds  nor  the  copyholds  were  included  in  the  powers  of  appointment 
xcrcised  by  the  will. 

-Madame  Charlotte  Louisa  de  Massals  (one  of  the  co-heiresses,  and  one  of  the  next 
t  kin)  presented  a  petition,  praying  that  the  rights  and  interests  of  the  Petitioners, 
11(1  of  all  other  parties  interested  in  the  several  shares  of  the  testatri.x  in  the  lease- 
.lold  and  copyhold  estates,  might  be  declared. 

I  [390]  Mr.  Smythe,  for  the  Petitioners,  contended  that  the  will  of  a  married 
I'oman  operated  simply  as  an  exercise  of  the  power,  and  included  merely  the  property 
lubject  thereto,  and  that  the  codicil  had  not  the  effect  of  extending  the  operation  of 
Ihe  will  to  property  not  su1)ject  to  the  power.  That  there  was  therefore  an  intestacy  ; 
Ind  that  the  leaseholds,  limited  to  the  lessee  and  his  heir.%  devolved  upon  the  co- 
jieiresses  at  law  of  the  testatrix,  as  special  occupants,  and  that  the  copyholds, 
limited  to  the  lessee  and  his  executors,  passed  to  the  next  of  kin. 
!  Mr.  K.  Palmer  and  Mr.  Hanson,  for  other  co-heiresses,  contended  that  the  will  of 
|.  married  woman  was,  strictly  speaking,  not  a  will,  and  that  the  codicil  could  not 
lonvert  it  into  a  will,  .so  as  to  give  it  any  operation  upon  the  property  in  question. 
.Thev  cited  Cole  v.  Scutf  (1  Macn.  &  G.  518);  Doiujlas  v.  Doughui  (\  Kay,  400); 
Atkinson  V.  Baker  (4  T.  K.  229). 

Mr.  Shee,  for  another  party. 

Mr.  Lloyd  and  Mr.  Fleming,  for  parties  claiming  under  the  will.  The  (juestion 
s,  whether  the  republication  of  the  will  of  the  married  woman,  by  the  codicil  made 
(vhen  a  widow,  validates  the  will  executed  by  her  under  the  power.  [The  M.vster 
|)F  THE  Koi.i.s.  No ;  it  is  whether  the  republication  by  the  widow  turns  the  appoint- 
iaent  into  a  devise.]  The  will,  though  it  was  made  under  a  power  authorizing  her  to 
|nake  a  will,  both  appoints  and  devises  "all  manors,  &c.,  which  I  have  power  to 
lippoint  or  devise ; "  and  by  the  codicil,  she  says,  "  I  approve  and  confirm  all  other 
Testaments  and  codicils  I  may  have  previously  made."  This  confirms  the  devise  as 
jvell  as  the  appointment.  The  codicil  and  the  will  arc  to  be  read  as  one  instrument, 
knd  the  will  [391]  s[)oaks  from  the  date  of  the  codicil,  which  incorporates  and 
"cpublishcs  it.  The  leaseholds  and  copyholds  in  question  being  at  that  time  at  her 
.bsolute  disposal,  will  therefore  i)ass  under  the  general  devise  in  the  confirmed  will. 

The  ^Lvstek  ok  the  Koij.s  [Sir  John  Homilly].  There  is  no  question  l)ut  that 
he  will  of  a  married  woman  may  be  confirmed  by  a  codicil ;  but  the  point  i.s,  can 
neh  a  will  be  converted  into  anything  else  by  the  codicil  .'  In  fact,  the  will  of  a 
Harried  woman  is  oidy  the  exercise  of  a  power,  testamentary  in  its  nature  it  is  true, 
>ut  it  nevertheless  operates  only  as  the  exercise  of  a  power,  just  in  the  same  way  as 
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if  the  appointnieiit  had  been  made  by  deed.  All  these  ((uestions  are  (luestions  of 
construction  ;  and  there  can  be  no  doubt  that  a  codicil  would  confirm  the  will  of  a 
married  woman,  and  would  set  right  an\-thinii;  informal  in  it ;  but  it  has  not  the  effect 
of  extending  the  operation  of  the  will  so  as  to  make  it  include  that  which  was  not 
included  in  the  power  given  to  the  married  woman  to  make  the  will.  I  look  at  the 
case  in  the  same  light  as  if  it  were  a  man's  will,  who  having  a  power  to  appoint  had 
made  his  will  in  exercise  of  it,  and  had  said,  "  As  to  all  my  estates  over  which  I  have 
power  of  appointment,  I  appoint  the  same  to  A.  B."  If  he  had  made  no  other  will, 
but,  by  a  codicil,  had  confirmed  that  disposition,  it  could  not  be  said  that  that 
disposition  included  other  lands  not  comprised  in  the  power,  but  vested  in  him; 
these  would  be  excluded,  just  as  much  as  they  would  bo,  if  they  had  been  disposed 
of  by  a  territorial  designation  of  the  lands.  Thus,  for  instance,  if  "lands  in  Suffolk" 
were  devised  by  will,  and  that  will  were  confirmed  by  a  codicil,  it  would  not  pass 
lands  in  Sussex.  So  the  general  words  "all  manors,"  iVc,  in  the  testatrix's  will  in 
the  present  case  would  include  [392]  other  lands  over  which  she  had  a  power,  but 
not  those  to  which  the  power  did  not  extend.  That  is  a  very  distinct  thing  from 
a  general  devise  of  all  the  property  of  the  testatrix. 

As  to  the  effect  of  republication,  no  doubt  the  will  speaks  from  the  time  it  is 
republished,  but  what  does  it  speak  to]  Clearly  only  to  what  is  included  in  the  will, 
and  no  more.  I  think,  therefore,  that  in  this  case  the  codicil  did  not  extend  or 
enlarge  the  appointment  so  as  to  make  it  a  devise  of  that  which  is  not  contained  in 
the  power.  There  being,  therefore,  an  intestacy,  the  leaseholds  for  lives  pass  to  the 
heir  at  law  as  special  occupant,  and  copyholds  to  the  next  of  kin. 

[392]    LoBLKY  V.  Stocks.    Juli/  5,  1854. 

A  testator  be<iueathed  to  his  daughter  A.  £1000  and  100  banking  shares,  and  to  his 
daughter  B.  £3000  and  100  shares.  By  a  codicil,  he  revoked  both  gifts  to  A.  and 
bequeathed  to  her  £.500  and  "the  "  100  shares  specified  in  his  will.  But  as  to  B.,  he 
revoked  the  £3000  only,  and  gave  to  her  £1500  and  100  shares.  Held,  that  B. 
was  entitled  to  :200  shares,  the  legacies  being  cumulative. 

In  1849  the  testator,  by  his  will,  bequeathed  to  his  daughter,  Fanny  Lord,  £1000 
and  100  of  his  shares  in  "The  Yorkshire  Banking  Company." 

He  also  bequeathed  to  the  Plaintiff,  his  daughter,  Ann  Kinder  Lobley,  £3000  and 
100  of  his  shares  in  the  said  Yorkshire  Banking  Company. 

By  a  codicil,  made  in  1851,  he  expressed  himself  as  follows  : — "Whereas  I  did,  in 
and  by  my  said  will,  give  and  bequeath  to  my  daughter  Fanny  Lord  £1000  and  100 
shares  in  the  Yorkshire  Banking  Company,  now  I  do  hereby  revoke  the  said  legacy, 
and  do  give  unto  her,  the  said  Fanny  Lord,  £500  and  no  more  ;  and  I  do  [393] 
hereby  ratify  and  confirm  my  said  will,  and  I  do  leave  to  her,  my  daughter,  Fanny 
Lord,  the  building  at  Low  Fold  and  the  100  shares  in  the  Yorkshire  Banking 
Company,  as  specified  in  my  said  will.  And  whereas  I  did,  in  my  will,  give  and 
bequeath  to  my  daughter,  Ann  Kinder  Lobley,  £3000  and  100  shares  in  the  Y'orkshire 
Banking  Company,  now  I  do  hereby  revoke  the  said  legacy,  as  regaids  the  £3000, 
and  I  do  leave  and  be(iueath  unto  her  £1500  and  100  shares  in  the  Yorkshire 
Banking  Company." 

The  Plaintiff  submitted  that  the  bequest  of  the  100  shares,  given  to  her  by  the 
codicil,  was  a  separate  and  cumulative  gift,  in  addition  to  the  legacy  of  100  shares 
given  to  her  by  the  will. 

Mr.  Smythe,  for  the  Plaintiff.  At  the  date  of  the  testator's  will,  and  at  his  death, 
he  had  500  shares,  and  therefore  sufficient  to  satisfy  both  his  will  and  codicil.  The 
gifts  are  cumulative,  for  the  testator,  by  his  codicil,  carefully  abstained  from  revoking 
the  bequest  of  100  shares  given  to  the  Plaintiff  by  the  will.  He  cited  Ridges  v. 
Morrison  (1  Bro.  C.  C.  389);  Hooley  v.  HaWm.  {Ml  390,  n.). 

Mr.  Lloyd  and  Mr.  Baggallay,  contrd.  The  Court  leans  against  double  portions. 
The  gifts,  being  by  different  instruments,  are  not  cumulative,  but  substitutional,  and 
the  mention  of  the  shares  in  the  codicil  was  by  way  of  recapitulation  of  what  he  had 
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ino  and  intended  to  do,  namelv,  to  give  the  Plaintiti'  £1500  sterling  and  100  bank 
lares.  They  cited  Hurd  v.  Bmch  (')  Madd.  351)  ;  lUiiUie  v.  Biitterjield  (1  Cox,  392)  ; 
■  /('/'/«  V.  Beni/on  (17  Ves.  34);  Lee  v.  rain  (-t  Hare,  201);  Coote  v.  Boi/d  (2 
.  C.  C.  521). 

[394]  Mr.  Sniythe,  in  reply. 

The  M.\ster  of  the  Kolls  [Sir  John  Komilly].  I  am  of  opinion  that  these 
gaeies  are  cumulative,  and  I  come  to  that  conclusion  from  the  marked  distinction 
lade  by  the  testator  between  the  gifts  to  his  two  daughters,  Fanny  and  Ann.  By 
is  will,  he  gives  to  Fanny  £1000  and  100  shares,  and  to  Ann  £3000  and  100  shares. 
y  his  codicil,  he  intends  to  deal  with  both,  and  as  to  Fanny,  he  revokes  the  legacy 
tngetheras  to  both,  and  then  gives  her  £500,  he  then  proceeds  to  ratify  and  confirm 
i.<  will  and  leaves  to  her  "//c  100  shares  in  the  Yorkshire  Banking  Company  as 
jLtitied  in  his  will."  As  to  Ann,  he  revokes  the  legacy,  as  regards  the  £3000  only, 
111  bequeaths  "unto  her  £1500  and  100  shares  in  the  Yorkshire  Banking  Company." 
I'hfH,  by  his  codicil,  he  intended  the  same  shares  as  those  given  by  his  will,  he  says, 
till'  shares  as  specified  in  my  will,"  making  the  matter  perfectly  plain  and  distinct. 
he  had  intended  the  same  thing  as  regarded  Ann,  he  would  have  employed  the 
mil'  word,  and  if  he  had  intended  a  substitution  of  other  shares,  he  would  have 
^V(.ked  the  whole  gift  contained  in  the  will.  But  he  recites  that  he  had  given  Aim 
•HiJiH)  and  100  shares,  and  then,  instead  of  revoking  these  gifts  simpUciier,  as  he  had 
JIM'  in  the  former  case,  he  revokes  the  pecuniary  legacy  only,  and  leaves  the  legacy 
;  1 1 lO  shares  unaflfected.  Having  done  that,  he  says,  "I  leave  her  £1500  and  100 
lares,"  not  "the  100  shaves  as  specified  in  his  will  as  in  the  former  case." 

I  think  he  meant  to  give  100  shares  in  addition  to  the  legacy  of  100  bequeathed 
V  his  will,  which  he  declined  to  revoke. 


395]    In  re  Drakeley's  Estate.    In  re  Trustee  Relief  Act.    Juhj  3,  4,  6,  1854. 

[S.  C.  2  W.  K.  613.] 

.  ti'>tatoi'  gave  his  real  and  personal  estate  to  trustees,  upon  trust  to  pay  the  income 

t'l  four  persons  for  life,  as  tenants  in  common,  and  after  the  death  of  the  survivor 

t'  sell  the  real  estate,  and  stand  possessed  of  the  proceeds  and  of  the  stocks,  funds 

'  and  securities  upon  which  his  personal  estate  should  then  be  invested,  upon  certain 

;  trusts  for  a  class  of  children.     By  the  death  of  one  of  the  four,  his  portion  of  the 

■  income  became  released,  and  was  accumulated  until  the  death  of  the  survivor  of  the 
I  four.     Held,  that  the  accumulation  of  the  real  estate  was  undisposed  of  and  passed 

■  to  the  heir,  but  that  the  accumulation  of  the  personalty  passed  as  residue  to  the 
children. 

''he  testator  gave  an  annuity  to  A.  for  life,  and  the  income  of  the  residue  to  B.  and 

'   C.  "during  their  lives,  as  tenants  in  common."     The  gift  over  to  their  respective 

:  children  was  only  after  the  deaths  of  A.,  B.  and  C,  and  though  there  was  a  provision 

for  intermediate  maintenance,  it  was  only  on   a  contingent   event   which   never 

happened.     B.  died.     Held  that  C.  was  not,  by  implication  or  otherwise,  entitled 

to  more  than  half  of  the  income  for  life. 

\  John  Drakeley,  in  1810,  devised  his  freehold,  copyhold,  and  all  his  real  estate,  and 
lequeathed  all  his  ready  money,  securities  for  money,  stock  and  personal  estate,  to 
rustees,  in  trust,  out  of  the  rents,  issues,  dividends  and  profits,  to  pay  the  sura  of 
J600  per  annum  to  his  wife,  Ann  Drakeley,  during  her  life,  and  subject  thereto,  upon 
rust  to  pay  the  same  rents,  issues,  dividends  and  profits,  eciually  between  his  brother 
Villiam  Drakeley,  and  his  sister  Ann,  the  wife  of  Joseph  Moxon,  iluriixi  their  lire.^,  as 
■niuit.<  ill  roiniiiim  :  and  in  case  Joseph  Moxon  should  survive  his  wife,  upon  trust  to 
■ay  her  share  of  the  rents,  &c.,  to  Joseph  Moxon  during  his  life.  And  the  testator 
irected  that  if  his  brother  or  sister  and  her  husband  .should  die  in  the  lifetime  of 
is  wife,  leaving  issue  of  his  or  her  body,  then  the  trustees  should  pay  the  shares 
f  the  rents,  S:c.,  to  which  his  (.•>■!<;  in  the  will,  but  "  brother  '  appears  to  have  been 
atended)  mother  and  sister  and  brother-in-law  (as  the  case  mignt  be)  would  have 
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been  entitled,  if  living,  to  his  or  her  children,  to  be  applied  for  their  maintenance  aiul 
education  ;  and  after  the  decease  of  the  survivor  of  the  testator's  wife,  his  brother  and 
sister  [396]  and  brother-in-law,  upon  trust  to  sell  the  real  estate,  and  stand  possessed 
of  the  proceeds  of  the  sale,  "  and  uf  tin'  stock'!,  furt'k  ami  scruritu's,  upon  which  tin/ pttsonal 
csla/e  shall  then  be  iiircslcd,"  in  trust  for  all  and  every  the  child  and  children  of  his 
brother  and  sister,  who,  &c.  The  testator  appointed  his  wife  sole  executrix  of  his 
will. 

The  testator  died  in  1810,  his  widow  in  1816,  Joseph  Moxon  in  LS28,  William 
Drakeley,  the  brother,  in  1839,  and  Ann  Moxon,  the  sister,  1S50. 

The  trustees  accumulated  one  moiety  of  the  income  of  the  real  and  personal  estate 
from  the  death  of  the  brother,  in  1839,  to  that  of  the  sister,  in  1850,  which  they  paid 
into  Court. 

William  Drakeley  and  Ann  Moxon  had  both  children. 

The  questions  were,  whether  the  accumulations  of  the  moiety  of  the  income  were 
undisposed  of  by  the  testator's  will,  and  devolved  upon  his  sole  executrix,  or  his  heir  at 
law  and  next  of  kin  ;  or,  if  not,  whether  Mrs.  Moxon,  having  survived  William 
Drakeley,  was  entitled  to  the  whole,  or  whether  the  fund  passed  under  the  residuary 
gift  in  moieties  to  the  children  of  Mrs.  Moxon  and  William  Drakeley. 

Mr.  lioupell  and  Mr.  Metcalfe,  for  the  legal  personal  representatives  of  Ann 
Moxon,  contended  that  Arm  Moxon,  having  survived  William  Drakeley,  took  the 
whole  income  foi'  life,  and  if  not,  that  there  was  an  intestacy  as  to  the  fund  in  Court, 
because  the  gift,  after  the  death  of  the  survivor  of  William  Drakeley  and  Mr.  and 
Mrs.  Moxon,  included  no  more  than  the  same  property  which  had  been  given  to  the 
trustees  at  the  beginning  [397]  of  the  will,  and  excluded  the  fund  in  Court,  which, 
being  undisposed  of,  devolved  (as  to  so  much  of  the  accumulations  of  it  as  proceeded 
from  real  estate)  upon  the  testator's  heir  at  law,  and  as  to  so  much  as  proceeded  from 
personalt\',  to  the  testator's  next  of  kin. 

Mr.  J.  H.  Palmer,  for  the  representatives  of  the  widow,  argued  that  notwith- 
standing she  had  an  annuity  bequeathed  to  her  by  the  will,  she,  as  executrix,  took 
beneficially  every  portion  of  the  personal  estate  not  otherwise  bequeathed,  for  the  old 
law  was  applicable,  the  will  hanng  been  made  prior  to  the  passing  of  the  7  Will.  4  and 
1  Vict.  c.  26.  Secondly,  he  argued,  in  the  alternative,  for  an  intestacy.  He  cited 
FratI  v.  Slwllni  (14  Ves.  197) ;  Ball  v.  Smith  (2  Vern.  634) ;  Jones  v.  IFestcmnh  (Prec. 
in  Chan.  316);  Griffith  v.  Eoqers  {Hid.  231);  Lady  Grancille  v.  Duchess  of  Beaufort 
(1  P.  Wm,s.  114;  2  Vern.  648). 

Mr.  Freeling,  for  the  trustees. 

Mr.  K.  Palmer,  Mr.  G.  L.  Ku.ssell,  Mr.  J.  V.  Prior,  Mr.  Selwyn  and  Mr.  Purcell, 
for  the  children  of  William  Drakeley,  contended  that  there  being  a  direct  gift  over 
to  the  children,  though  not  till  after  the  death  of  the  survivor  of  the  persons  entitled 
for  life,  the  accumulations  arising  from  the  moiety  of  the  income  so  given  over  were 
necessarily  included  in  the  gift,  and  were  part  of  it,  at  all  events  as  regards  the 
personal  estate;  Grcvn  v.  Ekins  (2  Atk.  473).  That  though  the  very  event  in  which  the 
testator  directed  maintenance  to  be  given  had  not  happened,  yet  that  it  was  manifest 
that  maintenance  was  contemplated  by  the  testator,  his  obvious  intention  on  the 
whole  being  that  the  parents  shoukl  [398]  each  have  a  moiety  of  the  income  for  life, 
and  then  that  the  children  of  each  should  divide  the  moiety  of  the  fund  between 
them.  That  the  children  of  William  Drakeley  were,  therefore,  entitled  to  the  whole 
of  the  fund,  or  at  least  that  part  of  it  arising  from  personalty.  They  cited  Shaice  v. 
Cunlitf'e  (4  Bro.  C.  C.  144) ;  JVchh  v.  Kdhf  (9  Sim.  469) ;  Cwnninr/ham  v.  Murrai/  (1  De 
G.  &"Sm.  366) ;  Bullock  v.  Stones  (2  Ves."  sen.  521) ;  KiUiwjton  v.  Gray  (10  Sim.  293); 
Soames  v.  Martin  (10  Sim.  287) ;  Phipjis  v.  Aclns  (9  CI.  &  Fin.  583). 

Mr.  Follett,  for  William  Drakeley  s  representatives,  cited  Jones  v.  Randall  (1  Jac. 
&  Walk.  100);  Armstrong  v.  Eldilhie  (3  Bro.  C.  C.  215);  and  Moffat  v.  Burnie 
(18  Beav.  211). 

Mr.  Lloyd  and  Mr.  Pearson,  for  the  heir  at  law  of  William  Drakeley,  cited  Koper 
on  Legacies  (p.  1692,  4th  edit.). 

The  M.iSTER  of  the  Rolls  [Sir  John  Komilly].  You  may  confine  your  reply 
to  the  intestacy  as  regards  the  personal  estate.  I  think  there  is  no  estate  by  implica- 
tion to  Mrs.  Moxon  of  the  share  of  William  Drakeley.     The  testator  gives  the  rents 
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md  profits  to  his  brother  AVilliam  and  his  sister  Ann,  "during  their  lives,  as  tenants 
in  common  ;"  that  is,  I  think,  a  gift  of  half  to  William  for  his  life,  and  of  the  other 
Ihalf  to  Ann  Moxon  for  her  life.  If  I  were  to  hold  otherwise,  and  that  it  was  a  gift 
luring  the  life  of  the  survivor,  it  would  be  joint-tenancy,  though  a  tenancy  in  common  is 
isxpresscd.  It  is  merely  a  gift  for  their  joint  lives,  so  as  to  end  on  the  death  of  one. 
;  [399]  Maintenance  is  given  to  the  children  of  William,  in  the  event  of  his  dying 
in  the  lifetime  of  the  testator's  wife,  and  unless  that  happened,  no  maintenance  was 
ijiven,  and  this  also  is  inconsistent  with  a  right  by  survivorship.  I  think  she  is 
j'jxcluded  by  necessary  implication.  The  only  point  on  which  I  entertain  any  doubt 
lis,  whether,  so  far  as  regards  the  personal  estate,  the  dividends  on  the  moietj%  from 
iche  death  of  William  until  the  death  of  Ann  Moxon,  are  undisposed  of,  or  are  given 
;to  the  children  of  William  Drakeley  and  Ann  Moxon.  With  regard  to  the  real  estate, 
;he  rents  are  clearly  undisposed  of. 
j      Mr.  Koupell,  in  reply. 

I      The  M.\stek  of  the  Rolls.     I  will  consider  this  case. 

I  Juhi  6.  The  Master  of  the  Rolls  [Sir  John  Komilly].  The  only  question 
iivhich  remains  to  be  disposed  of  upon  this  will  is,  whether  the  dividends  which  have 
liccrued  on  the  residuary  personal  estate  between  the  death  of  William  Drakeley,  the 
itestator's  brother,  in  January  1839,  and  that  of  Ann  Moxon,  the  testator's  sister,  in 
;May  1850,  belong  to  the  children  of  William  Drakeley  and  Ann  Moxon,  or  whether 
jthey  are  undisposed  of  by  the  testator's  will,  and  consequently  go  to  his  next  of  kin. 
The  will  is  in  these  teiTns.  [His  Honor  read  it.]  Now  it  is  urged  on  one  side  that 
the  description  of  the  personal  estate,  which  the  trustees  are  to  stand  possessed  of 
[ifter  the  death  of  the  survivor  of  William  Drakeley,  Ann  Moxon  and  hei'  husband, 
Yiz.,  "stocks,  funds  and  securities,  in  or  upon  which  my  personal  estate  shall  then  be 
^invested,"  points  to  exactly  [400]  the  same  property  as  is  previously  given  bj'  the 
will,  as  his  residuary  personal  estate,  where  he  speaks  of  the  trustees  standing  possessed 
|of  the  "residue  of  his  personal  estate  and  the  stocks,  funds,"  iV'C.  And  it  is  argued 
;that  in  the  latter  clause  of  his  will,  he  declares  the  trust  of  the  same  specific  fund, 
ineither  enlarged  nor  diminished,  but  exactly  the  same,  and  that  consequently  the 
laccumulations  of  the  income  are  not  disposed  of. 

I  As  to  the  rents,  indeed,  of  the  real  estate,  which  formed  part  of  it,  that  argument 
Icannot  be  sustained,  and  has  been  abandoned. 

I  But  as  to  the  income  of  the  personal  estate,  it  is  contended,  on  the  other  side,  that 
Ithe  latter  clause  of  the  will  created  a  fresh  residue,  and  is  not  confined  to  what  is 
Igiven  l)efore  ;  and  I  am  of  opinion  that  this  argument  is  correct.  The  way  I  look  at 
!this  case  is  this  :  Suppose  there  had  been  no  prior  gift  of  residuary  personal  estate,  there 
can  be  no  doubt  that  the  latter  clause  would  have.been  considered  a  complete  disposition 
'  of  the  whole  personal  estate.  "  My  per-sonal  estate  "  means  all  my  personal  estate. 
I  Why  then  shoiUd  this  clause  have  a  less  extensive  interpretation  or  effect,  because  the 
testator  had  before  given  the  residue  of  his  personal  estate,  previously  created,  and 
Ithe  stocks,  &c.,  upon  which  it  was  inve.sted  ] 

1  In  the  course  of  the  argument  it  was  contended  that  the  words  "  stocks,  funds," 
'&c.,  [jointed  only  to  actual  investment,  and,  therefore,  that  they  do  not  carr}'  the 
I  intermediate  accumulations,  because  there  is  no  direction  in  the  will  to  invest  them  ; 
;but  I  cannot  accede  to  that  view.  Suppose  there  had  been,  actually,  at  the  time,  no 
■investment,  and  I  were  to  accede  to  the  argument  urged  upon  me,  the  children  of 
■William  Drakeley  [401]  and  Ann  Moxon  would  take,  or  not,  accordingly  as  the 
I  dividends  had,  or  had  not,  been  invested  ;  but  it  would  hardly  be  contended  that  the 
: conduct  of  the  tiustees,  and  their  performance  or  non-performance  of  a  duty,  which  is 
;  incidental  to  their  office,  could  vary  the  rights  of  the  parties. 

I  I  proceed  on  the  principle  that  the  whole  of  the  personal  estate  then  existing  is 
'given,  and  that  the  words  of  description,  which  clearly  point  to  the  period  of  division, 
i  do  not,  by  force  of,  or  reference  to,  the  investment  of  it,  cut  ilown  the  gift  to  that 
J  which  alone  it  would  have  amounted  to  in  case  the  trustees  had  not  made  the  proper 
i  investments.  It  includes  the  whole  of  the  personal  estate  then  existing,  and  con- 
sequently it  goes  to  the  children  of  William  Drakeley  and  Ann  Moxon. 

Note. — See  Genery  v.  Fitzgerald,  Jacob,  468. 
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[401]    Calley  f.  Richards.    July  8,  10,  1854. 
[S.  C.  2  W.  K.  6U.] 

Communications  between  a  person  and  his  legal  adviser,  who  had  been  a  solicitor,  but 
at  the  time  of  the  communications  had,  without  his  knowledge,  ceased  to  practise, 
are  privileged. 

The  communications  had  reference  to  the  validity  of  a  will,  and  jxissed  between  the 
Plaintiff"  and  his  legal  adviser  between  the  date  of  the  will  and  the  death  of  the 
testator.     It  was  objected  that  they  could  not  have  taken  place  in  contemplation 
of  a  suit  respecting  the  validity  of  the  will,  and  were  therefore  not  protected.  ( 
Held,  that  this  did  not  take  thera  out  of  the  rule.  ' 

( 

This  suit  was  instituted  to  establish  the  validity  of  a  will,  under  which  the  , 
Plaintiff  claimed  as  devisee.  The  Defendant  was  the  testator's  heir  at  law,  and 
([uestioued  the  validity  of  the  will  on  the  ground  of  the  [402]  incompetency  of  the 
testator.  The  Defendant  having  obtained  the  usual  order  for  production  of  documents 
in  the  Plaintiffs  possession,  the  Plaintiff"  set  them  forth  in  three  schedules,  but  in  his 
first  affidavit  objected  to  the  production  of  those  comprised  in  the  second  and  third 
schedules,  on  the  ground  that  they  were  privileged  communications  "  between  hira 
and  Mr.  J.  K.  Mullings  and  Messrs.  Mullings,  Daubeny  it  Chubb  (solicitors  of  Ciieii- 
cester),  as  his  advisers  and  solicitors,  and  were  all  written  and  sent  eithei'  in 
contemplation  of  or  since  the  institution  of  the  suit." 

The  third  schedule  comprised  sundry  letters,  and,  among  others,  four  written  to 
the  Plaintiff"  by  Mr.  J.  K.  Mullings,  in  answer  to  communications  from  the  Plaiutiti' 
to  him,  "seeking  his  professional  advice  and  assistance." 

At  the  time  these  letters  were  written  by  Mr.  Mullings,  he  had  ceased  to  pracii>e 
as  a  solicitor,  but,  by  arrangement,  his  name  still  remained  in  the  firm  of  Mullini;s, 
Daubeny  &  Chubb  ;  and  the  Plaintiff",  in  his  second  affidavit,  stated  that  at  the  time 
the  letters  were  written,  he  was  not  aware  that  Mr.  Mullings  had  ceased  to  practise. 

The  testator  made  his  will  and  first  codicil  on  the  12th  of  March  18-51,  and  dieil 
on  the  16th  of  January  185-t.  The  four  letters  in  question,  written  by  Mr.  Mullings 
to  the  Plaintiff,  bore  date  the  19th  and  23d  of  October  1851,  and  3d  of  November, 
and  1st  of  December  18-52,  and  were,  therefore,  written  between  the  date  of  the  will 
and  the  testator's  death  ;  and,  consequently,  as  the  Defendant  alleged,  could  not  have 
been  written  in  [403]  contemplation  of  a  suit  respecting  the  validity  of  the  will.  I 

The  case  now  came  on,  by  adjournment  from  Chambers,  to  be  argued  in  Court,      j 

Mr.  Lloyd  and  Mr.  Pryor,  for  the  motion,  contended,  that  as  Mr.  Mullings  was  not 
the  solicitor  of  the  Plaintiff",  nor  his  agent  for  the  purpose  of  communicating  with  his 
solicitor,  the  four  letters  were  not  privileged  ;  and  secondly,  that  if  the  Court  should 
not  be  of  that  opiinon,  at  all  events  they  could  not  be  considered  as  written  in  con- 
templation of  litigation.  They  cited  Fountain  v.  Ymimj  (6  Esp.  113) ;  Jl'ihonv.  JUi.-:taU 
(4  T.  K.  753);  GreenJaw  v.  King  (1  Beav.  137)  ;  Bunhnri/  v.  Bunhury  (2  Beav.  173); 
Steele  V.  Stewart  (1  Phill.  471)  { Varpmael  v.  Powis  (1  Phill.  687) ;  Holmes  v.  Baildilfi/ 
(1  Phill.  476);  Hatdins  v.  Guthercok  (1  Sim.  (N.  S.)  150);  JFaJdngham  v.  Goodrvh 
(3  Hare,  122). 

Mr.  R.  Palmer  and  Mr.  Cairns,  for  the  Plaintiff,  were  not  heard. 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  these  letters 
are  privileged.  It  is  objected,  in  the  first  place,  that  Mr.  Mullings  was  not  a  solicitor 
at  the  time  they  were  written,  and  that  they  do  not  therefore  come  within  the  rule. 
The  question  is,  whether  these  communications  are  privileged,  or  whether  the  Plaintiff 
is  bound  to  disclose  them.  Now,  free  communication  between  a  client  and  his  solicitors 
is  allowed  [404]  and  protected  ;  and  the  Plaintiff  in  this  case  swears  that  he  was  not 
aware  that  Mr.  Mullings  was  not  a  solicitor  at  the  time,  and  though  Mr.  Mullings  had 
ceased  to  practise,  still  his  name  remained  in  the  firm.  Is  the  privilege  then  of  the 
Plaintiff  to  communicate  with  his  solicitor  in  the  fullest  manner  destroyed  under 
these  circumstances?  I  am  of  opinion  that  the  fact  of  Mr.  Mullings  not  being  a 
solicitor  at  the  time  does  not  destroy  the  privilege.     If  it  did,  the  consequences 
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.vould  be  very  serious,  and  the  privilege  would  in  every  case  be  liable  to  be  destroyed, 

or  though  a  solicitor,  at  the  time  of  his  employment  by  a  client,  might  be  duly 

jualified,  and  communications  between  him  and  his  client,  therefore,  within  the  rule, 

yet  if  the  solicitor  forgot  during  the  progress  of  the  cause  or  matter  to  take  out  his 

;ertificate,  the  privilege  would  be  gone,  and  he  would  have  to  disclose  everything 

i;hat  took  place  between  him  and  the  client  in  the  meantime,  though  the  client  knew 

Uothing  of  the  disqualification.     In  my  opinion,  the  result  would  be  to  defeat  the 

operation  of  the  rule,  the  object  of  which  is,  to  allow  the  fullest  and  most  unreserved 

bommunication  between  the  client  and  his  solicitor.     If  indeed  a  client  knows  that 

khe  person  with  whom  he  communicates  is  not  and  cannot  act  as  solicitor,  of  course 

the  communications'do  not  fall  within  the  reason  of  the  rule  and  are  not  privileged.  The 

■a>cs  of  Jfilscm  v.  J,'aslall  (4  T.  1\.  753),  and  Fountain  v.  Youmj  (1  Esp.  1 13;  1  Taunt  60), 

It  Xisi  Prius,  are  no  doubt  at  variance  with  this  doctrine,  and  the  latter  is  a  very  strong 

i-c  ;  but  if  the  report  of  it  be  correct,  the  rule  there  laid  down,  that  a  person  who  is 

iwt  a  solicitor,  but  whom  a  party  supposing  him  to  be  such  makes  confidential  com- 

aiunications  respecting  his  cause,  is  bound  to  give  evidence  of  them  if  called  as  a 

witness.     This  is  not  now  the  rule  of  this  Court ;  and  by  the  cases  [405]  referred  to 

i\-  Lord  Lyndhurst,  and  by  the  other  later  decisions,  the  rule  has  been  carried  out  to 

ts  proper  limits.     Thus  in  S/eelc  v.  Sleicad  (1  Phill.  471),  it  was  held  that  communica- 

iiiiis  made  through  an  agent  are  as  much  privileged  as  if  made  directly  by  the  client 

liuisclf  to  the  solicitor,  though  the  employment  of  an  agent  was  not  necessary.    I  am  of 

.pillion  therefore  that  the  fact  of  Mr.  Mullings  having  ceased  to  practise  as  a  solicitor 

lues  not  take  away  the  privilege. 

The  second  objection  is,  that  these  communications  took  place  when  no  question 

iiail  arisen  between  the  parties,  and  could  not,  therefore,  have  been  in  contemplation 

:of  litigation  ;  and  it  is  contended  that  the  Court  will  enforce  disclosure  of  all  matters 

which  may  have  taken  place  ante  litem  iiiotam.     This  suit  has  reference  to  the  com- 

'potcncy  of  a  gentleman  to  make  a  will,  and  therefore  it  is  said  that  litigation  could  not 

I.e  in  contemplation  till  his  death,  before  which  period  and  after  the  date  of  the  will 

he  communications   in   question    took   place ;   but  the  cases   of  Heniiuj  v.    Clohery 

1  I'hill.  91)  and  others  shew  that  communications,  whether  relating  or  not  to  any 

itij,'ation  pending  or  expected,  are  privileged  ;  and  here,  though  at  the  time  no  litiga- 

i"ii  could  be  commenced,  yet  there  were  good  reasons  for  supposing  litigation  would 

take  place  after  the  death  of  the  testator;  and  in  fact,  there  is  an  affidavit  to  that 

•lleet ;  there  were  therefore  very  good  grounds  for  taking  advice  as  to  matters  relating 

lu  the  particular  subject,  in  anticipation  of  litigation.     I  think,  therefore,  both  objec- 

Itions  fail,  and  the  letters  must  be  treated  as  privileged.     I  do  not  give  costs  in  this 

;:ase  as  it  has  come  from  Chambers. 

I      [406]  Mr.  R.   Palmer.     The  authorities  shew  that  the  Defendant  never  could 
liave  succeeded   on  the   second    point.     Therefore  the   Plaintiff  is  entitled  to    his 

rn>tS. 

The  Master  of  the  Rolls.     I  will  consider  as  to  the  jurisdiction,  and  mention  it 
:ii,'ain. 

Juhj  10.     The  Master  of  the  Rolls  ordered  the  Defendant  to  pay  the  costs. 

[406]    Surtees  )'.  Parkin.     July  10,  1854. 

|A  testator  bequeathed  legacies  to  A.,  B.  and  C,  payable  out  of  his  personal  estate, 
j  and  he  devised  his  real  estates,  subject  to  the  payment  of  his  debts,  to  D.  and  E. 
I  The  personal  estate  being  exhausted  in  payment  of  debts,  the  legatees  were  held 
entitled,  on  the  principle  of  marshalling,  to  have  recourse,  for  payment,  to  the  real 
'     estate,  to  the  prejudice  of  the  devisees. 

I  John  Jagger,  the  testator,  by  his  will  devised  several  lands  and  hereditaments  to 
I  the  Plaintitts,  upon  trust,  out  of  the  rents,  to  pay  the  Defendant,  Sarah  Parkin,  an 
I  annuity  for  life;  and  he  directed  that  the  Plaintiffs  should  pay  the  residue  of  the 
I  rents  and  profits  in  liquiilalion  of  his  debts,  and  the  sum  of  .£600  therein  more  particu- 
larly mentioned,  in  aid  of  his  personal  estate;  ami  subject  as  aforesaid  and  to  the  payment 
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of  his  debts,  he  gave  and  devised  one  moiety  of  his  real  estate  (except  the  mines,  \c., 
thereinafter  devised,  &c.),  to  the  use  of  the  said  Ann  Parkin  and  Hannah  Parkin,  in 
equal  moieties,  with  certain  limitations  over. 

The  testator  gave  to  Mary  Hawksworth,  Martha  Hawksworth,  and  Elizabeth 
Ilawksworth,  a  legacy  of  £5G,  13s.  4d.  each,  payable  out  of  his  personal  estate. 

[407]    The  testator's  personal  estate,  and.  the  rents  received,  were  insutticient  for 
the  payment  of  his  debts,  funeral  expenses,  and  the  legacies  given  by  his  will.     And  , 
the  Master  found  that  the  deficiency  ought  to  be  raised  by  mortgage  of  the  real 
estate. 

The  question  now  was,  whether  the  three  legacies,  which  still  remained  unpaid, 
were  to  be  paid  out  of  the  leal  estate. 

Mr.  T.  H.  Terrell,  for  the  Plaintirt's,  contended  that  the  legacies  were  not  charge-  ; 
able  on  the  real  estate,  the  onlj''  charge  on  the  real  estate  being  in  aid  of  the  personal 
estate,  and  for  payment  of  debts  only,  and  that  this  was  not  a  case  for  marshalling 
assets. 

Mr.  Shettield  contended  that  there  was  a  clear  case  of  marshalling ;  and  cited,  iu 
support  of  that  position,  Patcrson  v.  Scott  (1  l)e  Ci.  Macn.  &  G.  5.31);  Hadewood  v.. 
I'ojw  (3  P.  Wms.  323);  Arnold  v.  Chapman   (1   Ves.  sen.   110);  Nonmin  v.  MoneW. 
(4  Ves.  769) ;  Aldrich  v.  Cooper  (8  Ves.  393). 

Mr.  Terrell,  in  reply.  Questions  as  to  marshalling  depend  not  on  any  principle  of 
equity,  but  on  the  intention  of  the  testator  ;  and  where  there  is  no  charge,  of  legacies  ■ 
on  the  real  estate,  and  the  creditors  exhaust  the  personal  estate,  it  would  be  both 
unjust,  and  in  contravention  of  the  testator's  intention,  to  pay  the  legatees  out  of  the 
real  estate.  A  devisee  is  as  much  an  object  of  the  testator's  bounty,  and  as  much  to 
be  favoured,  as  a  legatee  ;  and  if  the  personal  estate  be  absorbed  by  the  payment  of 
debts,  there  is  no  equity  to  disregard  the  ordinary  rule  of  law,  in  favour  of  any 
volunteer,  to  the  preju-[408]-dice  of  another;  there  is  no  presumption  in  favour  of  a 
legatee  over  a  devisee,  and  no  case  for  marshalling.  The  personal  estate  is  the  primary 
and  natural  fund  to  pay  the  debts,  and  here  there  is  no  general  charge  of  legacies  on 
the  rents,  but  only  a  direction  that  the  real  estate  shall  be  applied  in  aid  of  the 
personal  estate  for  payment  of  debts.  If  legacies  are  charged  on  a  particular  fund, 
its  failure  does  not  constitute  a  case  for  marshalling  the  assets. 

The  Master  of  the  Rolls  [Sir  John  Komillyl.  I  think  this  is  a  case  for 
marshalling.  The  legacies  are  made  payable  out  of  the  personal  estate — all  general 
legacies  are  so — and  the  mere  stating  that  they  are  to  be  paid  out  of  the  personal 
estate  amounts  to  nothing. 

The  personal  estate  has  been  rendered  insutticient  for  payment  of  the  legacies  by  ' 
discharging  the  debts,  and  therefore,  as  the  real  estate  is  devised  subject  to  the  pay- 
ment of  debts,  it  is  the  right  of  the  legatee  to  throw  upon  the  real  estate  the  amount 
by  which  the  personal  estate  has  been  exhausted  in  payment  of  the  debts. 

Note. — The  result  of  this  equity,  which  is  now  clearly  settled,  appears  paradoxical. 
If,  in  this  case  or  in  Patcrson  v.  Scoft  (1  De  G.  M.  &  Gor.  531),  the  personal  estate 
had  been  £500,  the  value  of  the  real  estate  £500,  the  debts  £500,  and  the  legacies 
£500,  the  consequence  would  be  this  : — That  though  the  personal  estate  was  primarily 
liable  to  the  payment  of  the  debts,  yet  by  the  application  of  the  principle  of  marshal- 
ling, the  debts  would  be  primarily  thrown  on  the  real  estate  ;  so  that,  in  the  result, 
the  pecuniary  legatees  would  be  paid  in  full,  and  the  devisees  get  nothing. 


[409]     DiX  V.  BuRFORD.     July  12,  1854. 
[See  In  re  Smith,  1889,  42  Ch.  D.  305.] 

Upon  assenting  to  a  specific  bequest  given  to  them  in  trust,  executors  forthwith 
become  trustees. 

A  testator  bequeathed  a  mortgage,  secured  by  a  conditional  surrender,  and  which  had 
become  absolute,  to  his  two  executors,  upon  trust  to  continue  and  hold  it  on  certain 
trusts.  The  executors  assented  to  the  legacy,  but  did  not  procure  themselves  to 
be  admitted,  and  by  reason  thereof,  one  of  them  was  enabled  to  receive  the  money 


I 
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I    and  release  the  estate.     The  money  being  misapplied  :   Held,  that  the  co-executor 

had  become  a  trustee  and  was  liable  for  his  default. 
!.''he  ordinary  trustee  indemnity  clause  aftbrds  no  security  to  a  trustee  who  neglects 
I    to  take  the  necessary  steps  to  secure  the  trust  fund. 

i  The  testator  was  entitled  to  a  sum  of  £400,  secured  by  a  conditional  surrender  of 
ome  copyholds,  dated  in  March  1814.  This  had  become  absolute  in  September 
,ollowing,  but  the  testator  had  never  been  admitted. 

i  By  his  will,  made  in  1823,  the  testator,  after  reciting  that  Clarke  was  indebted  to 
'lim  in  £400,  on  mortgage  of  an  estate  at  Bladon,  gave  and  bequeathed  the  same 
nortgage  debt  or  sum  of  £400,  unto  his  executors,  upon  trust  to  continue  the  same 
it  interest,  upon  the  said  security,  until  the  death  of  the  Plaintiff,  John  l)ix,  and  to 
lay  the  interest  unto  the  Plaintiff"  for  life,  and  from  and  after  the  decease  of  Plaintiff', 
he  testator  directed  his  executors  to  call  in  the  mortgage  debt  of  £400,  and  pay  it 
0  some  of  the  Defendants.  And  the  testator  thereby  directed  that  John  Burford 
md  William  Yells  should  not  be  chargeable,  but  only  for  their  respective  receipts, 
wyments,  acts,  and  wilful  defaults,  and  not  otherwise,  nor  with  any  sum  or  sums  of 
;iioney  other  than  such  as  should  come  to  their  or  his  own  hands  respectively,  by 
'irtue  of  his  will,  nor  with  any  loss  or  damage  which  might  happen  to  the  said  sum 
,)f  £400  in  consequence  of  its  remaining  on  security  as  therein  directed,  unless  the 
|ame  should  happen  by  or  through  his  or  their  respective  wilful  default.  The 
estator  appointed  John  Burford  and  William  Yells  executors. 

[410]  The  testator  died  shortly  after,  and  his  two  executors  proved  his  will. 
Jurford  principally  acted,  but  in  1825  both  executors  concurred  in  and  signed  a 
•esiduary  account,  which  was  passed  at  the  Legacy  Duty  Office  by  Yells.  Being 
•esiduary  legatees,  they  divided  the  residue  between  them,  and  from  the  time  of  the 
;«stator's  death,  down  to  1846,  Burford  paid  to  the  Plaintiff  the  amount  of  interest  on 
|;he  mortgage  for  £400. 

■  In  the  year  1848  Burford  died  insolvent,  and  it  then  turned  out  that,  in  the  year 
:1830,  the  copyholds  had  been  sold  by  the  mortgagors,  who  having  given  notice  to 
iurford  to  pay  off  the  mortgage  debt,  he  attended  the  steward  of  the  manor,  produced 
,ohe  probate  of  the  will,  and  admitted  the  payment  of  the  debt  of  £400,  whereupon 
iJie  steward  entered  on  the  rolls  the  acknowledgment  made  by  Burford,  as  executor, 
',:hat  he  had  been  paid  principal  and  interest,  and  thereby  discharged  the  copyhold 
.premises  from  the  debt.  The  purchaser  was  thereupon  admitted.  All  this  was  done 
py  Burford  alone,  who  received  the  £400  and  applied  it  to  his  own  use. 
I  This  bill  sought  to  charge  the  representatives  of  Yells  with  a  breach  of  trust. 
!  The  steward  of  the  manor  stated  as  follows: — If  Kichard  Dix,  to  whom  the  con- 
ditional surrender  of  the  12th  of  October  1814  was  made,  or  his  executors,  had  been 
'idmitted  thereon,  he,  or  both  his  executors,  must  have  joined  in  the  surrender,  on  the 
nortgage  money  being  paid.  He  said  he  considered  the  acknowledgment  of  the 
Isatisfaction  by  the  executor  a  sufficient  guarantee  to  the  steward  of  the  niaTior  to 
'lischarge  the  mortgage,  and  proceeded  thus: — "If  I  had  known  [411]  that  Mr. 
'Burford  had  a  co-executor,  I  should  still  have  considered  the  acknowledgment  of  one 
j3xecutor  sufficient.  My  answer  to  such  last  question  applies  to  an  executor,  and  not 
|to  a  trustee." 

'  Mr.  Roupell  and  Mr.  P^ldertoii,  for  the  Plaintiff.  The  representatives  of  Yells  are 
liable  for  a  breach  of  trust.  The  executors  and  trustees  might,  and  ought,  as  the 
Imortgage  had  become  absolute  at  law,  in  September  1814,  to  have  procured  them- 
iselves  to  be  admitted  tenants  of  the  copyholds,  and  thus  have  rendered  it  impossible 
for  Burford  alone  to  receive  the  £400  and  to  I'olease  the  estate  from  the  conditional 
imortgage. 

Both  executors  signed  the  account,  it  was  passed  with  the  concurrence  of  both, 
land  there  is  a  clear  assent  to  the  specific  legacy.  In  Fnuvid-  v.  (IreenweU  (10  Beav. 
1412),  a  trustee  who  had  neglected  to  enforce  a  covenant  to  transfer  a  fund  on  the 
itrusts  of  a  settlement  was  made  responsible  for  the  loss  which  his  neglect  had 
Occasioned.  So  in  Ihirne  v.  Xoirolt  (13  Beav.  33(1),  and  Munch  v.  Coekeiell  (5  Myl.  & 
\Ct.  178),  trustees  were  made  responsible  for  their  neglect  in  securing  the  trust 
i  funds. 
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Mr.  R.  Palmer  and  Mi'.  W.  II.  Clarke,  for  the  representatives  of  Yells.  The 
executors  strictly  complied  with  the  directions  of  the  testator,  and  left  the  money  on 
the  security  exactly  as  they  found  it  ;  tbey  were  not  bound  to  make  any  alteration  in 
it.  Secondly,  the  direction  in  the  will  is  their  indemnity,  if  any  were  reiiuired. 
Thirdl}-,  the  gift  to  them  is  as  c.reni/ors,  and  one  executor  is  not  liable  for  the  defaults 
of  another  ;  ll'iUiuvis  v.  Nixon  (2  Beav.  472).  Lastly,  the  cases  do  not  ap])ly,  [412] 
for  there  the  trustees  acted  in  opposition  to  an  express  direction  ;  here  they  have 
merely  complied  with  it. 

Thk  M.\.stek  of  the  Koi.ls  [Sir  John  Komilly].  The  distinction  between  the 
liability  of  executors  and  that  of  trustees  is  distinct  and  clear.  There  is  no  question 
but  that  if  one  of  several  executors  receives  jjart  of  the  testator's  property,  he  alone  it 
answerable  for  it,  and  his  co-executors  are  not  liable. 

The  first  question  here  is,  whether  the  relation  of  trustee  and  uMui  (juf  tiiid 
existed?  There  is  a  specific  legacy  of  this  mortgage  for  £400,  and  a  l)cquest  of  the  ' 
residue  to  the  executors.  The  moment  the  executors  assented  to  the  bequest,  they 
became  trustees  for  their  cv'.s/»;,<  ijuc  tnixt,  the  £400  then  ceased  to  be  part  of  the  testa- 
tor's assets,  and  it  l)ecame  a  trust  fund  for  the  benefit  of  the  Plaintitl'  fur  life,  and 
afterwards  for  his  children,  and  the  executors  became  mere  trustees  for  them  of  that 
fund. 

It  is  impossible  for  Yells  to  say  that  he  was  not  a  trustee,  because  he  could  not 
accept  the  executorship  without  taking  upon  himself  the  trust ;  thev  are  inseparable  » 
and  united,  and  he  is  as  completely  a  trustee  of  this  fund  as  if  it  had  been  conveyed 
to  him  by  the  testator,  in  his  lifetime,  on  these  express  trusts.  It  is  a  case  of  every 
day's  occurrence  for  executors  to  be  turned  into  trustees.  In  FhiUipo  v.  Miinnings 
(2  Myl.  &  C.  309),  long  after  twenty  years,  a  suit  was  instituted  for  a  legacy  ;  the 
representatives  of  the  executor  pleaded  the  Statute  of  Limitations,  but  Lord  Gotten- 
ham  said,  when  you  have  realized  and  set  apart  a  fund,  you  become  a  trustee,  and  the 
statute  does  not  apply. 

[413]  Here  it  is  obvious  that  the  moment  Yells  accepted  the  trust  it  became  bis 
duty  to  take  proper  steps  to  prevent  his  co-trustee  alone  receiving  the  money.  If  he 
had  been  admitted  tenant  to  the  copyhold,  the  concurrence  of  both  would  have  been 
necessary,  and  the  estate  would  not  have  been  discharged  without  it.  Yells  having 
accepted  the  trust,  the  rule  as  to  executors  does  not  apply ;  the  moment  he  was 
constituted  a  trustee  it  became  his  duty,  by  notice  or  otherwise,  to  make  it  impossible 
for  his  co-trustee  to  receive  and  misapply  the  trust  fund.  Here  the  ceduis  ipie.  trust  in 
remainder  could  not  have  the  fund  secured  by  an  investment  in  the  funds,  because 
the  tenant  for  life  was  entitled  to  enjoy  it  in  specie,  the  testator  having  directed  it  to 
remain  on  the  same  security. 

I  think  Yells  is  not  exonerated  by  the  indemnity  clause.  All  the  testator  has 
said  is,  that  if  by  remaining  on  the  security  any  loss  or  damage  should  arise,  the 
trustees  shall  not  be  liable,  uidess  it  should  happen  by  their  default.  Thu.s,  if  the 
estate  had  Isecome  of  less  value,  or  the  mortgagor  had  become  unable  to  pay,  the 
trustees  were  to  incur  no  lialiility. 

The  ordinary  trustee  indemnity  clause  affords  no  security  to  a  trustee  who  neglects 
to  take  the  steps  neces.sary  to  secure  the  fund.  I  am  of  opinion  that  the  estate  of 
Mr.  Yells  is  liable,  and  there  must,  therefore,  be  a  decree  for  the  Plaintiff',  with 
costs. 

[414]    Lord  Camoys  v.  Best.    July  12,  1854.  ■: 

A  power  "  for  the  surviving  or  continuing  or  other  trustee  or  trustees  "  to  appoint 
new  trustees,  in  the  place  of  a  trustee  or  trustees  dying  or  desiring  to  be  discharged 
or  refusing  or  declining  to  act  :  Held,  to  authorize  the  appointment,  by  the 
survivor  of  four  trustees,  who  was  desirous  of  being  discharged,  of  four  new 
trustees. 

In  1820  a  marriage  settlement  was  executed,  by  which  certain  funds  were  vested 
in  four  trustees  upon  the  usual  tru.sts,  and  power  was  given  to  lay  out  the  money  on 
real  estate,  which  had  been  done.     The  settlement  contained  a  power  to  appoint  new 
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rustees,  which   was  in  this  form  : — Provided  alwaj-s,  that  if  the  said  four  trustees 

naming  them]  "or  any  or  either  of  them,  or  any  future   trustee  or  trustees  shidl 

appen  to  die,  or  be  desirous  of  being  discharged,  of  and  from,  or  refuse  or  decline  to 

^et  in  the  trusts  hereby  in  them  respectively  reposed  as  aforesaid,  then  and  so  often 

U  the  same  shall  happen,  it  shall  and  maj'  be  lawful,  from  and  after  the  decease  of 

iuch  survivor  of  the  tenants  for  life,  to  and  for  the  surviving  or  continuing  or  other 

;riistee  or  trustees,  his,  &c.,  to  substitute  or  appoint  any  other  person  or  persons  to  be 

trustee  or  trustees,  in  the  stead  or  place  of  the  trustee   or  trustees  so  dying  or 

'  -iiing  to  be  discharged,  or  refusing  or  declining  to  act  as  aforesaid.     And  that 

.lion  any  new  trustees  or  trustee  shall  be  appointed,  all  the  trust  premises  shall  be 

onveyed,  &c.,  so  as  the  same  shall  be  legally  vested  in  the  surviving  or  continuing 

rii-tce  or  trustees  of  the  same  trust  estate,  monies  and  premises,  if  any  shall  so  remain 

r  I  oiitinue,  and  such  new  trustee  and  trustees  jointly,  or  if  there  shall  be  no  such 

ontinuing  trustee  of  the  same  trust  estate,  monies  and  premises,  then  in  such  new 

.rustees  wholly,  upon,  and  to  and  for  such  and  the  same  trusts,  intents  and  purposes 

IS  are  hereinbefore  declared." 

'     [415]  The  husband  and  wife  both  died,  and  Sir  Thomas  Byam  Martin  was  the 
i-t  -surviving  trustee. 

l!y  an  indenture,  dated  the  15th  of  July  1845,  Sir  Thomas  Byam  Martin  (after 
' '  iting  that  he  was  desirous  of  being  discharged  from  the  trusts,  and  of  appointing 
'li  four  Plaintiffs  trustees,  in  the  room  of  himself  and  the  three  deceased  trustees), 
|i|"iinted  the  Plaintiffs  trustees  accordingly,  and,  by  a  contemporaneous  deed, 
"in  eyed  the  real  estate  to  them. 

The  Plaintiff's  having  contracted  to  sell  the  estate  to  the  Defendant,  under  a 
iiiwcrof  sale  contained  in  the  settlement,  it  was  objected  that  they  had  not  been 
Illy  appointed. 

Mr.  E.  F.  Smith,  for  the  Plaintiffs.  Sir  Thomas  Byam  Martin,  being  ''the 
n\  iving  trustee,"  can  appoint  new  trustees  in  the  place  of  the  deceased  trustees, 
ml  as  "surviving  trustee,"  he  can  also  appoint  in  his  own  place  "being  desirous  to 
'c  discharged." 

Mr.  FoUett  and  Mr.  Nichols,  for  the  Defendant.  The  effect  of  the  power  is  this  : 
I— When  any  trustee  dies,  the  survivors  or  survivor  may  appoint  in  his  place  ;  but  if 
li\y  be  desirous  of  retiring,  the  "contiiming"  trustees  are  to  appoint.  Sir  Thomas 
Uyam  Martin  is  not  a  continuing  trustee  on  his  retirement,  therefore  the  surviving 
'etiring  trustee  cannot  appoint  in  his  own  place.  Sluirp  v.  Sharp  (2  Barn.  &  Aid.  405) ; 
Utoms  v.  Itou-tmi  ( 1 7  Beav.  308). 

!     The  Mastkk  of  the  Kolls  [Sir  John  Komilly].     I  think  this  clause  is  free  from 
■he  difficulty  which  1  [416]  felt  and  acted  on  in  Stimcs  v.  Uowlon,  that  on  the  retire- 
'nent  of  the  two  only  original  trustees,  they  cannot,  either  as  "surviving  or  con- 
iiiiiing  "  trustees,  appoint  two  new  trustees  in  their  places. 

In  this  case  the  events  on  which  the  power  was  to  be  exercised  are,  in  case  a 
i/rustee  dies,  or  is  desirous  to  be  discharged,  or  refuses  to  act.  The  words,  "  other 
trustee  or  trustees,"  appear  to  me  to  meet  the  ditiiculty,  and  to  include  every  class 
)f  cases  thus  provided  for  ;  and  if  it  includes  the  case  of  a  trustee  desirous  of  being 
[lischarged,  and  the  last  trustee  is  desirous  of  being  discharged,  he,  as  the  "other 
lirustee,"  has  power  to  nominate,  not  only  other  trustees  to  act  for  those  who  are 
lead,  but  also  in  the  place  of  the  trustee  so  desirous  to  be  discharged.  This  is 
iortifiL'd  by  what  follows  ;  for  in  case  none  of  the  trustees  should  remain,  there  is 
[ill  express  power  to  vest  the  estate  if  there  shall  be  no  continuing  trustee,  "  in  such 
■new  trustees  wholly." 

;  This  clause  has  been  framed  expressly  to  meet  the  objections  of  conveyancers  in 
liuch  cases,  and  in  answer  to  the  question  proposed  by  this  case,  I  must  declare  my 
[opinion  to  bo  that  the  trustees  were  well  appointed. 
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[417]     Bkad.shaw  i\  Mei.i.ini;.    Jul//  -1,  13,  1853. 
[S.  C.  23  L.  J.  Ch.  603.] 

The  word  "  issue,"  upon  the  construction  of  the  will,  confined  to  children,  to  the 
exclusion  of  grandchildren  or  remoter  issue,  it  being  used  in  connection  with  the 
word  "parent." 

The  testator  devised  and  bequeathed  to  eight  persons,  by  name,  during  their 
respective  lives,  and  if  any  of  them  should  die  leaving  issue,  his  share  to  go  to 
"  such  issue  if  more  than  one,  and  if  only  one  to  such  only  child,"  during  the  life 
of  the  survivor  of  the  eight  persons,  and  after  the  decease  of  the  survivor,  he 
devised  and  bequeathed  to  the  issue  of  the  eight  persons  then  living,  and  directed 
that  they  should  not  take  equally,  but  only  their  parents'  shares.  Held,  that 
"  issue  "  meant  children  ;  that  the  children  of  any  of  the  eight  persons  dying  took 
an  estate  pur  autre  vie  in  their  parents'  share  during  the  life  of  the  survivor  of  the 
eight,  and  that  at  the  death  of  the  survivor  of  the  eight,  the  children  of  each  then 
living  took  their  parents'  share,  to  the  exclusion  of  grandchildren. 

The  testator  devised  his  real  estates  to  two  trustees,  during  the  lives  of  his  eight 
nephews  and  nieces  (naming  them),  and  the  survivors  or  survivor  of  them,  upon  trust, 
to  pay  one-eighth  of  the  rents  to  each  of  the  eight  nephews  and  nieces,  during  their 
respective  lives.  He  then  proceeded  as  follows  : — "  And  in  case  any  of  them,  the  ' 
said  eight  legatees,  shall  depart  this  life  without  leaving  lawful  issue,  I  order  and  i 
direct  that  the  share  and  shares  of  him,  her,  or  them,  so  dying,  shall  go  among  the  ' 
survivors  and  survivor  of  them,  in  the  same  manner  as  their  original  shares  ;  and  in 
case  any  of  them,  the  said  eight  legatees,  shall  depart  this  life,  leaving  lawful  issue, 
I  direct  that  the  share,  both  original  and  accruing,  of  the  rents  and  profits  of  him, 
her  or  them,  so  dying,  shall  go  and  be  paid  unto  and  equally  among  such  issue,  if 
more  than  one,  and  if  only  one,  then  to  such  one  rliihl  alone,  during  the  lifetime  of 
the  survivor  of  them  the  said  eight  legatees.  And,  from  and  after  the  decease  of  the 
survivor  of  them  the  said  eight  legatees,  I  give  and  devise  all  and  every  my  said 
messuages  and  real  estates  whatsoever  unto  the  lawful  isme  then  living  of  the  .said 
eight  legatees,  their  heirs  and  a.ssigns,  for  ever,  as  tenants  in  common,  the  share  of 
such  issue  in  the  fee-simple  to  be  in  the  same  proportion  as  the  share  of  the  rents  and 
profits,  he,  she,  or  they,  may  then  be  in  the  receipt  of,  [418]  it  not  being  my  intention 
that  the  issue  of  my  said  legatees  shall  take  in  equal  shares  altogether,  but  onl}'  in 
equal  proportions  as  respects  their  deceased  parent  or  parents'  original  and  accruing 
shares." 

The  testator  then  gave  his  residuary  personal  estate  on  similar  trusts. 

The  testator  died  in  1821,  and  the  survivor  of  the  eight  nephews  and  nieces  died 
in  1852.  Three  only  of  the  nephews  and  nieces  had  children,  namely,  James,  Mary 
and  Peter  ;  and  the  question  turned  on  the  share  of  James,  the  nephew,  who  had 
died  in  1834,  leaving  two  sons,  Roger  and  James  (who  died  respectively  in  1835  and 
1848),  and  a  daughter  Mary  (the  Plaintiff),  who  was  still  living.  Roger  had  left  a 
widow  and  three  children  surviving. 

:^Ir.  Follett  and  Mr.  J.  V.  Prior,  for  the  Plaintiff.  The  gift  is  to  the  eight 
nephews  and  nieces  during  their  lives,  and  then  to  the  issue  of  such  of  them  as  should 
die  during  the  life  of  the  survivor  ;  and  after  the  death  of  the  survivor  the  property 
is  given  to  the  "  lawful  issue  then  living  of  the  eight  legatees,"  and  it  is  provided 
that  "  such  issue  "  should  not  take  "  in  equal  shares,  but  only  in  equal  proportions, 
as  respects  their  deceased  parent  or  parents'  original  and  accruing  shares,  "  that  is, 
they  are  to  take  per  stirpes.  Consequently,  "  issue "  must,  in  this  case,  mean 
"children;"  Sihle// v.  Perr// (7  Ves.  522);  Pnten  v.  Osborne  (11  Sim.  132);  and  the 
Plaintiff,  as  the  only  child  of  James  Darbyshire,  the  nephew,  who  survived  the  last 
surviving  tenant  for  life,  is  entitled  to  the  whole  of  her  father's  original  and  accruing 
share,  to  the  exclusion  of  [419]  the  children  of  Roger,  the  son  of  James  the  nephew. 
This  construction,  which  is  in  itself  sufficiently  clear,  is  strengthened  by  the  direction 
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that  the   "issue"  are  to  take  the  "parents'"  share,  shewing  that  "child"  is  used 
synonymous  with  "  issue." 

j  Mr.  K.  Palmer  and  Mr.  Cairns,  for  Melling,  the  surviving  trustee  and  executor. 
I  Mr.  W.  M.  James.  The  giandchildren  being  children  of  Koger  are  entitled  ;  the 
livord  "issue"  is  large  enough  to  include  grandchildren  or  even  remoter  issue,  and 
iin  this  case  it  comprehends  all  issue,  of  whatever  degree,  living  at  the  death  of  the 
'survivor  of  the  eight  original  devisees  and  legatees.  There  is  nothing  in  the  language 
jf  the  will  to  limit  its  natural  signification  ;  on  the  contrary,  the  gift  over,  after  the 
death  of  the  survivor  of  the  eight  nephews  and  nieces,  is  to  their  lawful  issue  then 
living,  their  heirs  and  assigns,  &c.  The  word  "children"  is,  no  doubt,  used  in  the 
early  part  of  the  clause,  and  the  word  "parents,"  towards  the  end,  but  they  apply 
:to  any  two  persons  next  each  other  in  the  series  of  issue. 

{  The  Master  ok  the  Koi.ls  [Sir  John  Komilly],  after  stating  the  will,  proceeded 
ji8  follows  : — The  first  question  which  arises  under  these  words,  is,  whether  the  gift 
to  the  "lawful  issue,"  after  the  decease  of  the  survivor  of  them,  "  the  said  eight 
!legatees,"  &c.,  includes  grandchildren,  or  whether  it  is  confined  to  children  and 
jnothing  more. 

•  If  the  word  "  issue  "  includes  grandchildren,  then  the  children  of  Roger  are 
interested  equally  with  the  Plaintiff',  that  is,  the  children  of  Koger  will  take  the  same 
[420]  share  which  Roger,  if  alive,  would  have  taken.  It  is  contended,  however,  that 
is,  in  this  case,  the  issue  were  directed  to  take  the  parents'  share,  this  expression  cuts 
Jown  the  efiect  of  the  word  "  issue,"  and  restricts  it  to  the  children  of  the  parent  so 
designated  ;  and  although  there  are  some  expressions  in  the  clause,  which,  if  taken 
alone,  would  have  inclined  me  to  put  a  difi'erent  construction  upon  the  words,  I  am 
of  opinion  that  I  am  bound  by  authority,  and  that  the  cases  of  SiMi'i/  v.  I'erry 
(7  \'es.  ^>22),  and  Pruen  v.  Osborne  (11  Sim.  132),  are  distinctly  in  point,  and  cannot 
jbe  distinguished  from  this  case. 

j  There  is  another  circumstance,  which  adds  to  the  force  of  that  observation,  and 
Ithe  application  of  these  cases,  which  is  that  in  the  previous  part  of  the  clause  in  the 
will,  which  I  have  already  read,  where  the  testator  speaks  also  of  issue,  he  confines 
'it  to  one  child,  for  he  devises  it  among  such  issue,  if  more  than  one,  and  if  only  one, 
then  to  such  one  rjiihl  alone.  I  am  of  opinion  that  the  word  "issue  "  must  be  con- 
istrued  in  the  same  sense  in  both  clauses  of  the  sentence,  and  be  restricted  to  the 
\chihhrn  of  the  eight  legatees.  Consequently,  the  children  of  Koger,  who  were  the 
,grandchililreu  of  the  nephew  James,  took  no  interest  in  the  share  given  among  the 
.issue  of  the  legatee  after  the  death  of  the  surviving  nephew. 

I  The  next  (juestion  is,  what  interest  the  children  of  a  deceased  legatee  took,  during 
;  the  life  of  the  surviving  legatee.  I  am  of  opinion,  as  I  have  already  said,  that  the 
;word  "issue"  must  bo  construed  to  mean  "children;"  and  I  am  of  opinion  that 
I  the  children  of  the  deceased  legatee  took  an  estate  2)ur  autre  ric  in  the  origi-[421]-nal 
and  accrued  shares  belonging  to  their  parents,  determinable  on  the  death  of  the 
[Survivor  of  the  eight  nephews  and  nieces,  when  the  final  division  was  to  take  place. 

N'liTE. — See  I'i'jie  V.  Pope,  14  Beav.  591. 

[421]     Worts  r.  Cuiiirr.     Jubj  13,  1854. 

[S.  C.  2  W.  R.  633.] 

A  natural  daughter,  lieing  included  by  description  in  a  prior  class  of  daughters,  was 
held  entitled  to  take  with  legitimate  daughters,  under  a  subsequent  general  gift  to 

"  my  daughters." 

The  testator  directed  his  executors  to  carry  on  his  business  of  farmer,  "  until  my 
youngest  or  youngest  surviving  daughter  shall  attain  the  age  of  twenty-one,"  and 
pay  and  api)ly  the  profits  for  the  benefit  of  Aiwie,  his  wife,  "and  of  Anne  my  natural 
daughter,  and  of  all  other  my  daughters,"  and  invest  the  surplus  ;  and  "  when  such 
youngest  or  youngest  surviving  daughter  shall  have  attained  the  age  aforesaid,"  the 
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farming  stock  was  to  be  sold,  and  tho  money  to  arise,  and  all  other  his  monios, 
securities  for  money,  ettects  and  things,  were  "to  be  jjaid  to  and  equally  dixidtd 
amongst  my  said  wife  and  all  im/  daiuihlcrs,  share  and  share  alike." 

He  then  provided  that  his  wife's  share  was  to  be  enjoyed  dHiantc  niluilaU,  lui.i 
that  after  her  decease,  her  share  should  be  divided  "amongst  my  said  daughtii~ 
as  tenants  in  common,"  and  he  empowered  his  executors  to  advance  "his  saiil 
daughters,  or  any  of  them,"  a  portion  of  their  respective  legacies,  to  be  ultimatfh 
accounted  for  by  them. 

The  testator  had  two  legitimate  daughters,  and  an  illegitimate  daughter,  Aniu' 
The  Plaintiffs,  the  legiti-[422]-mate  daughters,  contended  that  they  alone  wiiv 
entitled  to  share  in  the  residuary  personal  esUite.  The  Defendant,  Anne,  claimed  tn 
participate  in  it. 

Mr.  R.  Palmer  and  Mr.  Baggallay,  for  the  Plaintiffs.     There  is  nothing  in  this 
ca.se  to  take  it  out  of  the  rule,  which  prevents  natural  children  fiom  taking,  as  a  class,' 
with  legitimate  children.     As  to  the  residue,  the  testator  has  not  used  the  e.vpression , 
"said  daughters,"  but  "my  daughters."     His  legitimate  daughters  alone  are  by  law 
recognized,  and  they  alone  can  take. 

Mr.  Koupell  and  Mr.  Dickinson,  contra,  were  not  heard.  \ 

Jlll!dn.<on  v.  Ai/am  (1  Ves.  &  B.  422  ;  12  Price,  478) ;  Bagleij  v.  Mollard  (1  Kuss.. 
&  Myl.  581) ;  Hartlei/  v.  Triblm-  (16  Beav.  510) ;  ErariJi  v.  Daiies  (7  Hare,  498) ;  Orcm 
V.  Brijant  (2  De  G.  Macn.  &  G.  697),  were  cited. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  the  description  i.s 
sufficient  to  entitle  the  Defendant  Anne  to  participate.  The  ground  on  which  I 
proceed  is  this  :  he  describes  a  class  which  is  to  consist  of  two  subdivisions,  namely, 
his  natural  daughter  Anne,  and  his  other  daughters,  and  he  directs  all  his  residue 
to  be  divided  between  "all  his  daughters."  This  obviously  means,  between  the 
whole  class  of  daughters  which  he  had  previously  described,  namely,  his  legitimate, 
and  Anne,  his  natural  daughter.  I 


[423]     ToPLis  V.  HuRRELL.    July  13,  1854. 

Three  executors  and  trustees  (A.,  B.  and  C.)  were  authorized  to  carry  on  the 
testator's  farm.  A.  (with  the  concurrence  of  B.  and  C.)  managed  the  whole  affairs 
relating  thereto.  Held,  that  in  taking  the  accounts  against  B.  and  C,  A.  was  to 
be  considered  their  agent.  IJ 

The  testator  devised  and  bequeathed  his  real  and  personal  estate  to  Hurrell,  Eider 
and  Canning,  upon  trust,   until  all  his  children  should  attain  twenty-one,  "if  his. 
trustees,  or  trustee,  should  think  fit  so  to  do,  but  not  otherwise,  either  by  themselves  ' 
or  himself,  or  by  any  other  person  or  persons  to  be  employed  by  them  or  him,  to 
carry  on  the  business  of  his  said  farm,  with  power  to  cultivate  and  manage  the  .same 
in  such  manner  as  the  said  trustees,  or  trustee,  should  think  fit,"  and  to  sell  the 
stock  and  produce,  and  to  purchase  what  might  be  necessary,  and  to  employ  such 
bailiff's  and   other  servants  and  labourers,   as   the   trustees   or   trustee   should   see 
occasion,   at  such  salaries  and   with   such  powers,  &c.,  to  be  reposed   in   them,  as 
should  be  deemed  advisable.     And  during  the  time  the  said  farms  should  be  carried 
on,   he    provided   a   residence    for   his  wife   and    children,   during   theii-   respective 
minorities.     And  he  declared  that  the  profits  for  the  farms  should  "  be  applied  in 
the  maintenance  and  support  of  his  wife,  and  the  maintenance,  support  and  education 
of  his  children,  during  their  minorities,  in  such  manner  and  pioportion  as  his  trustees 
should  think  fit."     Subject  to  this  trust,  the  real  and  personal  estate  were  to  be  sold,  ' 
and  there  were  subsequent  trusts  of  the  purchase-money  in  favour  of  the  widow  \ 
durante  viduitate,  and  afterwards  of  the  testator's  children.     The  will  contained  the 
usual  trustee  indemnity  clause,  and  also  appointed  the  three  trustees  executors. 

The  testator  died  in  1838,  leaving  his  wife  and  nine  [424]  children,  some  of 
whom  were  infants.  On  his  decease  the  three  executors  proved  the  vnW. 
Immediately  after  the  death  a  meeting  took  place  beween  the  executors  and  the 
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'idow  and  her  family,  at  which  it  was  arranged  that  the  farm  should  be  carried  on 
•y  two  of  the  sons,  with  the  assistance  of  a  baiiift". 

The  precise  terms  of  the  arrangement  were  in  contest,  l)ut  it  was  clear  that  the 
Ixecutors  had  concurred  in  an  arrangement  that  the  money  matters  should  be 
lanaged  by  Caiuiing  alone,  who  was  to  keep  the  accounts,  as  he  resided  at  Bishop 
■tortford  and  attended  the  market ;  and  the  monies  were  to  pass  through  a  banker's, 
'anning  with  Taylor  (the  solicitor  of  the  executors)  attended,  and  opened  an  account 
,.ith  Messrs.  Gibson  iV  Co.,  bankers,  in  the  names  of  Hurrell,  Kider  and  Canning, 
■as  executors."  The  widow  and  family  continued  to  reside  at  the  farm,  which  was 
■arried  on  as  arranged,  and  the  monies  received  therefrom  were  paid  either  to 
"anning  or  to  the  executors'  account  at  the  banker.s,  and  all  monies  nece.s.sary  for 
utgoings  and  all  payments  to  the  widow  and  children  were  provided  by  Canning, 
;iy  cheques  drawn  by  himself  alone  on  the  bankers.  The  sons  ceased  to  carry  on  the 
.arm  in  1S41,  the  youngest  child  attained  twenty-one  in  184S,  and  the  widow  died  in 
849  when  the  real  estates  were  sold. 

i  The  object  of  the  suit  was  to  obtain  an  account  as  against  the  trustees  and 
ixecutors.  Canning,  having  overdrawn  the  bankers'  account  and  become  insolvent, 
;he  principal  effort  of  the  Plaintiffs  was  to  charge  the  other  two  truBtees  with  his 
eceipts,  that  is,  for  all  the  monies  paid  into  the  bankers,  leaving  them  to  discharge 
.hemselves  as  best  they  could. 

I  [425]  The  Defendants  Hurrell  and  Kider  stated  the  before-mentioned  arrangement 
:.s  to  Canning  alone  acting ;  but  as  it  was  plain  that  this  could  not  bind  the  infants, 
t  is  not  necessary  here  to  state  anything  further  respecting  that  matter.  The  two 
rustees  also  said  that  they  had  been  entirely  passirc  in  the  affairs  of  the  estate,  and 
lad  never  intermeddled  therewith,  except  in  acts  of  conformity. 

By  the  decree  made  in  18.52  accounts  and  inquiries  were  directed. 
I      The  question  now  argued  (on  an  adjournment  from  Chambers),  was,  whether  the 
'wo  trustees  were  liable  for  the  acts  of  Canning! 

;  Mr.  Konpell  and  Mr.  H.  C.  Jones,  for  the  Plaintiffs.  The  alleged  agreement  is 
lot  proved,  and  if  it  had  been,  the  infants  were  not  bound  by  it.  The  management 
>y  Canning  was  with  the  concurrence  of  the  other  trustees,  and  the  banking  account 
,vas  opened  by  the  solicitor  of  the  three,  and  with  their  assent.  They  are  therefore 
iiccountable  for  all  monies  placed  to  the  joint  account  at  the  bankers,  which  could 
tmly  have  been  dealt  with  by  their  con.sent ;  they  are  therefore  liable  for  the  amount 
imd  for  the  receipts  of  their  co-trustee ;  Emdh  v.  Tomlinson  (unreported). 
I  Mr.  K.  Palmer  and  Mr.  A.  Smith,  for  Hurrell.  The  two  executors  refrained 
'rem  actively  interfering,  and  are  only  liable  for  their  own  receipts.  The  ca.se 
lecessarily  required  one  person  to  undertake  the  manage-[426]ment  of  the  farming 
business,  and  the  Plaintiffs  are  bound  to  shew  that  Canning  was  the  agent  of  the 
other  executors  and  that  he  did  not  act  by  virtue  of  his  power  and  in  the  character 
)f  executor.  Besides  this  the  will  authorized  the  appointment  of  an  agent. 
I  Mr.  Lloyd  and  Mr.  J.  V.  Prior,  for  Kider.  It  was  neces.sary  that  the  matters 
;'elating  to  the  farm  should  be  attended  to  by  one  of  the  three.  It  would  be 
'mpossible  to  transact  the  business  of  a  farm  if  the  presence  of  three  were  necessary 
'or  every  act  and  transaction  of  business.  Necessity,  which  includes  the  regular 
::ourse  of  business  in  administeritig  the  property,  will,  in  equity,  exonerate  the 
■oersonal  representative;  Clouijh  v.  Bowl  {'^  Myl.  k  Cr.  497).  Kider  and  Hurrell,  if 
^hey  did  so,  were  therefore  justified  in  committing  the  management  to  Cainiing.  In 
'Home  v.  I'rmjle  (8  CI.  &  Vm.  288),  Lord  Cottenham  says : — "  In  England,  the 
appointment  of  one  of  the  trustees  to  act  as  receiver  and  manage  the  property  and 
;;ollect  the  rents,  would  not,  iter  xe,  make  the  other  trustees  responsible  for  his  acts  ; 
JDUt  it  would  make  the  trustee  so  appointed  the  agent  of  the  other  trustees  for  those 
■jurposes,  and  render  them  res])onsil>le  for  his  acts,  so  far  as  they  would  have  been 
Iresponsible  for  the  acts  and  receipts  of  a  stranger  appointed  to  such  ottice,  l)Ut  not 
|)therwise,"  and  they  can  oidy  be  liable  for  niljiahlf  neijligente  {Rnd.  286,  289) ; 
\Attorneii-General  v.  HundaU  (2  Efj.  Cas.  Abr.  742);  llacon  v.  Bacon  (5  Ves.  3."31); 
\TerreU\.  Malthews  (11  L.  J.  (X.  S.)  Ch.  31)  ;  B.r  jmrle  drijlin  (2  (ilyn  &  Jameson,  114); 
\Hanhuri/  v.  Kirldanil  (3  Sim.  2G5).  But  he  acted  as  executor  and  not  as  trustee,  and 
|)ne  exe-[427]-cutor  is  not  liable  for  the  acts  of  another;  JFilliains  v.  Xixon  (2  Beav. 
1472). 
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The  Master  ok  the  Rolls  [Sir  John  Romilly].  There  are  two  modes  of  looking 
at  this  i|uestion.  The  first  is  to  consider  this  as  one  executor's  account  with  wbieE 
the  other  executors  had  nothing  to  do,  and  so  treating  it,  .is  the  money  was  received 
by  one  executor  without  the  concurrence  of  the  other  executors,  they  are  not  liable 
for  it ;  but  I  am  of  opinion  that  that  is  not  this  case. 

The  other  mode  of  regarding  this  question  is  to  treat  Canning  as  the  agent  of  the 
other  two  executors ;  and  then,  assuming  this  to  be  the  case,  to  consider  in  what  way 
the  account  ought  to  be  taken  I  I  am  of  opinion,  upon  the  evidence,  that  at  the 
meeting  which  took  place  immediately  after  the  death  of  the  testator,  Mr.  Canning 
was  appointed  l)y  the  executors  to  be  their  agent,  for  the  purpose  of  managing  the 
farm,  for  carrying  on  the  business,  managing  the  pecuniary  afi'airs  and  opening  the 
account.  I  am  also  of  opitdon,  upon  the  evidence,  that  Mr.  Taylor  was  employed  by 
the  trustees  as  their  solicitor  in  the  trust,  and  that  he  went  to  the  bank  in  that 
character  when  the  account  was  opened.  I  am  also  of  opinion  (and  this  is  confirmed 
by  the  passages  which  Mr.  Prior  read  from  Lord  Cottenham's  judgment  in  Home  v. 
Printjlc),  that  when  executors  appoint  one  of  their  own  body  their  ageiit  they  must  be 
treated  exactly  in  the  same  way  as  if  they  had  appointed  a  stranger  as  agent,  and 
that  the  account  must  be  taken  exactly  in  the  same  way  as  if  a  stranger  had  been 
appointed  an  agent. 

I  look  at  this  case  in  the  same  way  as  if  Mr.  Canning  [428]  had  not  been 
appointed  executor,  and  had  been  an  entire  stranger  to  the  trusts  ;  and  it  being  very 
proper  to  appoint  an  agent,  because  the  executors  could  not  carry  on  the  farm  them- 
selves but  must  have  employed  some  person  for  that  and  other  purposes  coiniected 
with  the  trusts,  that  they  had  selected  this  gentleman  as  their  agent  to  perform  this 
duty.  I  am  of  opinion,  therefoie,  that  the  accounts  must  be  taken  against  these 
executors  exactly  in  the  same  manner  with  respect  to  Mr.  Canning  as  if  they  bad 
employed  a  stranger  as  their  agent  for  the  purpose  for  which  they  employed  him. 

I  am  very  far  from  saying  that  the  effect  is  to  charge  them  with  every  penny 
received  by  him,  and  to  leave  them  to  prove  every  payment  made  by  him  as  a  proper 
payment,  I  have  not  sutHcient  information  before  me  to  enable  me  satisfactorily  to 
deal  with  that  at  the  present  moment. 


[428]    FoKD  V.  The  E.\kl  ok  Chesterfield.    Jidy  15,  1854. 
[S.  C.  2  W.  R.  640.     See  Thompson  v.  Hiuhm,  1866,  L.  R.  2  Eq.  621.] 

When  a  mortgagee  agrees  to  take  a  portion  of  his  debt  in  lieu  of  the  whole,  upon 
payment  on  a  given  day,  the  Court  will  not  relieve  against  the  effect  of  its  non- 
payment on  that  day. 

D.  was  indebted  to  C.  in  £69,000.  By  deed  made  between  D.,  C.  and  S.  (a  surety), 
C.  covenanted  that  if  D.  or  S.  should  pay  him  £38,000  on  a  day  named,  he  would 
accept  it  in  full  satisfaction  of  the  whole  debt.  D.  covenanted  to  pay  it  on  the 
day,  and  I),  and  S.  covenanted  to  pay  interest  on  it  to  the  day  and  afterwards. 
Default  was  made  in  payment,  hut  interest  was,  for  four  years  afterwards,  received 
by  C.  on  the  £38,000.  Held,  that  I),  was  liable  for  the'  whole  debt  of  £69,000, 
and  was  entitled  to  no  equitable  relief  against  the  default  in  payment  on  the  day 
fixed. 

In  1839  Mr.  Duncombe  was,  by  virtue  of  a  mortgage  deed  dated  in  1829,  indebted 
to  the  Earl  of  Chesterfield  in  the  sum  of  £69,075  and  upwards.  Being  unable  to  pay 
it,  a  deed,  dated  the  I'Oth  of  May  1839,  [429]  was  executed,  by  which  Duncombe  ' 
covenanted  to  pay  to  the  earl  £2500  down  and  £38,000  on  the  25th  of  March  1840, 
with  interest.  The  earl  covenanted  that  if  Duncombe  should,  on  the  25th  of  March 
1840,  pay  him  the  sum  of  £38,000  with  interest,  he  would  accept  the  two  sums  of  i 
£2500  and  £38,000  and  interest  in  full  and  complete  .satisfaction  and  discharge  of  all 
the  principal  sums  and  interest  due.  But  it  was  provided  that  if  the  sum  of  £38,000 
and  interest  should  not  be  paid  on  the  25th  of  March  lS4f),  then  the  said  £2500 
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should  not  be  refunded  but  should  be  retained  in  part  discharge  of  the  principal  sum 
of  ^<>9,075,  lis.  and  interest,  and  that  in  all  other  respects  the  deed  should  be  void. 
1       The  sum  of  £2500  was  duly  paid,  but  default  was  made  in  payment  of  the  £38,000 
land  interest. 

i  By  indenture,  dated  Gth  of  June  1840,  and  made  between  Mr.  Dunconibe  of  the 
ifirst  part,  Mrs.  Slingsby  of  the  second  part,  and  the  Earl  of  Chesterfield  of  the  third 
•part,  after  reciting  that  £69,075  with  interest  was  due  from  Dunconibe  to  the  earl  on 
the  securities,  and  that  a  marriage  was  about  to  be  solemnized  between  Mr.  Dunconibe 
and  Mrs.  Slingsby,  and  that  the  earl  was  unwilling  to  take  advantage  of  the  last 
iiudeiiture  having  become  void  and  had  agreed  to  accept  the  sum  of  £420  down  and 
l£38,000  with  inteiest  (to  be  further  secured  as  thereinafter  mentioned)  in  full 
^satisfaction  and  discharge  of  the  same  principal  sum  and  of  all  interest ;  and  further 
jreciting  that  on  the  treaty  for  the  said  then  intended  marriage,  it  was  agreed  that  in 
Iconsideration  of  the  .said  agreement  on  the  part  of  the  Earl  of  Chesterfield  Duncombe 
should  covenant  foi'  the  payment  to  the  earl  of  £38,000,  and  that  Dunconibe  and  Mrs. 
Slingsliy  should  enter  into  joint  and  several  [430]  covenants  for  its  payment,  Duncombe 
.thereby  covenanted  to  pay  the  earl  £38,000  on  the  6th  of  June  1841  ;  and  in  con- 
(sideration  of  the  earl's  covenant  thereinafter  contained,  Duncombe  and  Mrs.  >Slingsb_v 
jointly  and  separately  covenanted  to  pay  the  earl,  on  the  Gth  of  June  1841,  interest 
on  the  £38,000  at  £5  per  cent.  ;  and  that  in  case  the  £38,000  should  not  be  paid  to 
[the  earl  on  the  Gth  of  June  1841  they  would  thenceforth  pay  to  him  interest  at  £5 
per  cent,  for  the  £38,000,  or  so  much  thereof  as  should,  from  time  to  time,  remain 
;due  on  the  Gth  day  of  June  in  each  year.  Duncombe  covenanted  to  insure  his  life  in 
(£38,000  and  assign  the  policy  as  a  further  security  in  case  the  marriage  should  take 
'effect.  And  in  consideration  of  the  premises  and  of  £420  paid  him  by  Duncombe, 
[the  earl  covenanted  with  Duncombe  that  if  he  Duncombe  or  Mrs.  Slingsby  should,  on 
|the  Gth  day  of  June  next,  pay  to  the  earl  £38,000  with  interest,  then  he  would  accept 
lit  in  full  satisfaction  of  all  the  principal  and  interest  then  due,  and  would,  after  such 
Ipaymeiit,  reconvey  the  lands  he  held  as  a  security. 

The  £420  was  duly  paid,  but  the  marriage  never  took  effect,  and  no  part  of  the 
1X38,000  was  ever  paid,  though  interest  on  that  sum  was  admitted  to  have  been  paid 
,to  the  earl  from  the  Gth  of  June  1840  to  the  Gth  of  June  1844,  amounting  to  £7600. 
I  The  mortgaged  jnoperty  had  been  lately  sold  for  £130,000,  and  the  produce  being 
(insurticient  to  pay  all  the  charges  thereon  a  competition  arose  between  the  earl  and 
[Mr.  Dunconilie  s  other  creditors  as  to  the  extent  of  the  earl's  claim  on  the  fund.  The 
iother  creditors  sought  to  confine  the  earl's  claim  to  the  £38,000  and  interest  thereon, 
'but  his  Lordship,  by  his  claim  carried  in  before  the  Chief  Clerk,  resisted  this, 
contending  that  default  having  been  twice  made  in  [431]  payment  of  those  sums  on 
;the  day  named  for  that  purpose,  his  covenant  was  inoperative,  and  that  he  was 
ireniitted  to  his  original  rights. 

'  One  of  the  questions  proposed  by  the  Chief  Clerk,  and  which  came  before  the 
jCourt  for  argument,  was  as  follows: — Whether  the  Earl  of  Chesterfield  is  bound  by 
itiie  deed  of  the  Gth  of  June  \X10,  or  whether,  liy  his  proceedings  under  the  said  deed 
(against  Mrs.  Slingsby  and  her  payment  to  him  of  £10,520  (the  aggregate  amount  of 
I  the  £2500,  £420,  and  £7600),  he  is  entitled  to  enforce  his  securities  to  an  amount 
I  beyond  the  sum  of  £38,000  and  interest  therein  mentioned  .' 

There  were  other  (|uestions  as  to  the  rights  of  Mrs.  Slingsby  which  it  is  unnecessary 
to  state. 

1  Thk  Solicitor-Gknkral  (Sir  R.  Bethell),  Mr.  R.  Palmer,  and  Mr.  Aniphlett,  for 
I  the  Earl  of  Chesterfield.  Neither  of  the  events  contemplated,  and  which  foinied  the 
I  foundation  for  the  earl's  foregoing  part  of  his  debt,  ever  took  place.  The  maniage 
j  was  not  solemnized,  and  default  was  made  in  payment  of  the  £38,000  on  the  day 
;  stipulated.  Time  was  of  the  essence  of  the  contract,  and  punctual  payment  the  veiy 
i  consideration  for  the  covenant  on  the  part  of  the  earl.  As  to  the  subseiiuent  payment 
I  of  interest  on  the  £38,000  l)y  Mrs.  Sling.sby,  this  was  in  pursuance  of  her  covenant, 
j  she  being  a  collateral  surety  to  that  extent  only. 

lu  iJuri.^  V.  TlioiiKi!:  (I  lluss.  iV:  Myl.  506)  Sir  John  Leach  clearly  points  out  the 
distinction.  He  says,  "In  all  cases  of  the  payment  of  money,  where  penalty  or 
forfeitiu-e   is  introduced  for  the  purpose  of  security,  there  a  Court  of  Equity  will 
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relieve  against  the  penalty  or  forfeiture,  [432]  upon  the  ground  of  full  compeiisation 
by  giving  interest.  But  where  there  is  no  stipulation  for  ponalty  or  forfeiture  but  a 
privilege  is  conferred,  provided  money  be  paid  within  a  stated  time,  there  the  party 
claiming  that  privilege  must  shew  that  the  money  was  paid  accordingly  :  as  in  a  case 
of  interest  reserved  on  a  loan  at  5  per  cent.,  with  a  proviso  that  4  per  cent,  will  h,. 
accepted  if  paid  within  a  limited  time  after  it  becomes  due  ;  or  in  the  case  of  a 
covenant  for  the  renewal  of  a  lease  on  the  jjayment  of  a  certain  fine  at  a  stated  period. ' 
They  cited  Bimafou.t  v.  Ri/lioi  (3  Burr.  1370);  Seicell  v.  Mmson  (1  Vern.  210);  Ef 
2>arte  Bennct  (2  Atk.  527). 

Mr.  Lloyd  and  Mr.  Giflard,  contra.  The  deed  of  the  6th  of  June  1840  itself 
recites  that  the  earl  was  unwilling  to  insist  upon  the  forfeiture,  and  the  deed  provided 
that  in  case  the  ,£38,000  should  not  be  paid  at  the  time  specified  interest  was  to  \h; 
paid  l)y  Mr.  Duncombe  and  Mrs.  Slingsby  upon  that  sum  oidy,  or  on  so  much  as 
remained  due.  This  shews  that  time  was  not  of  the  essence  of  the  contract,  nor  wa.s 
it  the  consideration  for  the  deed,  but  there  was  another  consideration,  namely,  the 
projected  marriage.  It  is  the  constant  practice  of  the  Court  to  relieve  against  a 
forfeiture  for  non-payment  of  money  on  a  day  stipulated,  as  in  mortgages  and  leases, 
the  party  being  fully  compensated  by  payment  of  interest  or  the  rent  due.  Secondly, 
if  the  payment  at  the  time  stated  was  es.sential  in  this  case,  the  stipulation  has  been 
waived  by  the  subsequent  receipt  of  interest  on  the  lesser  sum.  If,  therefore.  Lord 
Chesterfield  now  receives  payment  of  the  £38,000  and  interest,  it  is  all  he  has  a  right 
to  claim. 

Mr.  Wickens,  for  Mrs.  Slingsby,  claimed  a  right,  on  [433]  her  part,  to  stand  as  an 
incumbrancer  for  £10,250  upon  the  difference  between  the  £38,000  and  the  rest  of 
the  debt ;  and  that  she  had  priority  over  Lord  Chesterfield  so  far  as  related  to  that 
difference. 

Mr.  Southgate  and  Mr.  F.  T.  White,  for  the  other  incumbrancers. 

The  Master  of  the  Roll.s  [Sir  John  Eomilly].  I  do  not  entertain  any  doubt  on 
the  construction  of  this  deed,  in  the  circumstances  of  the  case.  The  case  stands 
thus: — In  1839  a  debt  of  £69,000  being  due  from  Mr.  Duncombe  to  the  Earl  of 
Chesterfield,  the  latter  agreed,  by  a  deed,  to  forego  the  excess  of  that  debt  beyond 
£42,500,  on  payment  of  £2500  down,  and  provided  the  sum  of  £38,000  the  residue 
was  paid  in  March  1840.  Default  was  made  in  payment  of  the  £38,000,  and  there- 
upon the  Earl  of  Chesterfield  remained  exactly  in  the  same  situation  with  respect  to 
the  whole  debt  as  he  was  in  before  the  deed  of  1839  was  executed,  with  the  exception 
that  £2500  had  been  paid  to  him  in  respect  of  it. 

In  that  state  of  things,  this  deed  of  the  6th  of  June  1840  was  executed.  It  con- 
tains a  recital  which  would  be  ambiguous  if  the  provisions  of  the  deed  were  not,  in  my 
opinion,  perfectly  distinct  and  clear  on  the  subject.  The  deed,  in  the  first  place, 
recites,  that  the  Earl  of  Chesterfield  is  unwilling  to  insist  on  the  full  amount  of  the 
forfeiture,  and  that,  in  consequence,  this  deed  is  entered  into.  If  that  were  all, 
nothing  would  have  been  more  simple  than  for  the  P^arl  of  Chesterfield  to  have 
given  Mr.  Duncombe  another  year  for  payment,  or  to  execute  a  deed  similar  to 
that  of  1839,  saying,  that  if  the  £38,000  and  interest  was  paid  on  the  6th  of  June 
[434]  1841,  the  Earl  of  Chesterfield  would  forego  the  rest  of  his  debt. 

There  can  be  no  question  that  in  a  case  of  that  description  it  is  not  so  strictly 
proper  to  speak  of  time  being  of  the  essence  of  the  contract,  as  to  say  that  time  is  the 
whole  consideration  for  it.  It  is  in  consequence  of  the  promptness  of  payment  of 
a  part  of  the  debt  at  once,  that  the  creditor  agrees  to  forego  the  remainder.  It  is  not 
a  case  in  which  equity  relieves  against  time,  for  if  it  did,  it  would  be  violating  all  its 
rules.  It  would  be  relieving  against  the  whole  consideration  for  the  release  of  a 
portion  of  the  debt,  for  without  such  promptness  in  paying  the  remainder  there 
would  be  no  consideration  for  the  deed  at  all,  and  it  would  become  voluntarv. 

Mrs.  Slingsby  was  made  a  party  to  the  deed  under  these  circumstances : — She 
does  not  covenant  to  pay  any  portion  of  the  £38,000  on  the  6th  of  June  1841,  but 
she  covenants  only  to  pay  interest  for  one  year,  and  at  the  end  of  that  time  to  pay 
subsequent  interest  on  the  £38,000  ;  and  this  is  expressly  stated  in  the  deed  to  be  in 
consideration  of  the  covenant  and  agreement  on  the  part  of  the  Earl  of  Chesterfield 
thereinafter  contained. 
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I  turn  to  the  covenant  of  the  Earl  of  Chesterfield,  and  I  find  it  perfectly  distinct, 
and  not  at  all  like  an  ordinary  covenant  in  a  mortj^age  deed  to  reconvey  on  pajMiient 
of  a  sum  of  money.  It  is  a  covenant,  that  in  consitleration  of  the  payment  of  £420 
down,  and  of  £38,000  and  interest  on  the  Gth  of  June  next,  then  and  only  in  that  case 
(this  is  the  clear  obvious  meaning  of  it),  the  Earl  will  accept  and  receive  the  £38,000 
in  full  discharge  of  the  £09,000.  The  explanation  of  Mrs.  Slingsby  joining  in  this 
matter  is  perfectly  distinct.  Her  interest  in  the  matter  had  reference  not  to  the 
earl,  but  [435]  to  Mr.  Duncombe,  between  whom,  the  deed  states,  that  a  contract  of 
marriage  existed.  It  was  obviously  for  her  interest  that  the  debt  affecting  the  estate 
of  her  intended  husband  should  be  materially  diminished,  and  she  induced  the  earl  to 
enter  into  that  contract,  and  to  give  Mr.  Duncombe  another  chance.  What  was  the 
consideration  for  it!  It  was  this — that  if  he  should  fail  in  performing  it,  the  earl 
should  have  her  security  in  addition,  for  the  payment  of  the  interest  on  the  £38,000, 
part  of  the  original  debt.  The  earl  is  entitled  to  say — I  have  got  an  absolute  debt 
of  £69,000  due  to  me  ;  I  have  given  one  chance  already  to  Mr.  Duncombe  of  redeem- 
ing it  at  £38,000  upon  prompt  payment ;  another  chance  shall  be  given  him,  provided 
that  if  he  should  fail  in  that,  I  shall  have  an  additional  security  for  the  payment  of 
the  interest  on  a  portion  of  the  original  debt.  That  appears  to  mc  to  be  the  plain 
meaning  of  this  deed,  and  I  am  of  opinion  that  the  condition  not  having  been  com- 
plied with,  the  earl  is  entitled  to  demand  the  whole  £69,000  and  interest,  after 
deducting  the  amount  already  paid. 

Mrs.  Slingsby  is  entitled  to  stand  in  the  place  of  Lord  Chesterfield,  after  he  has 
been  paid  the  £69,000  and  interest.  She  is  manifestly  a  surety  for  Mr.  Duncombe, 
and  she  is  entitled  to  stand  in  the  place  of  the  creditor  whom  she  has  paid  off. 
To  the  extent,  therefore,  of  £10,520,  or  whatever  the  amount  may  be,  she  is  entitled 
to  stand  in  the  place  of  Lord  Chesterfield,  subject  to  the  payment  in  full  of  what  is 
due  to  him. 

[436]     Alexander  v.  Brame.    June  29,  30,  July  5,  17,  1854. 

[S.  C.  affirmed  on  appeal,  7  De  G.  M.  &  G.  525  ;  44  E.  R.  205 ;  3  W.  R.  642 ;  1  Jur. 
(N.  S.),  1032  ;  and  in  H.  L.  sub  nomine  Jeffries  v.  Alexander,  8  H.  L.  C.  594,  11  E.  R. 
562  ;  31  L.  J.  Ch.  9  ;  7  Jur.  (N.  S.),  221  ;  2  L.  T.  748.  For  subsequent  proceed- 
ings, see  S.  C.  30  Beav.  153.  On  point  as  to  Mortmain  Act  considered.  In  re 
Rohm,  1881,  19  Ch.  D.  156.  Followed,  Fox  v.  Limnds,  1875,  L.  R.  19  Eq.  456.  Cf. 
Brook  V.  Badley,  1867,  L.  R.  4  Eq.  110.  On  point  as  to  nature  of  indenture,  see 
Coleman  v.  Llanelli/  liailwai/,  dr.,  Company,  1867,  17  L.  T.  87.] 

A  voluntary  covenant  by  a  party  to  pay  a  sum  of  money  to  persons  therein  men- 
tioned, either  in  his  lifetime  or  in  a  certain  time  after  his  decease,  is  a  valid 
covenant,  and  creates  a  valid  debt,  though  the  deed  was  kept  in  the  covenantor's 
pos.session  till  his  death,  and  its  execution  was  unknown  to  the  covenantees  or 
ceMuus  que  Irti.st. 

But  qtuvre,  whether  a  like  covenant  to  pay  to  trustees  a  sum  of  money,  in  trust  for 
a  charity,  is  valid,  or  void  as  a  device  to  defeat  the  Statute  of  Mortmain,  where  it 
must  be  satisfied  out  of  chattels  real  ? 

The  Court  directed  the  parties  to  try  its  validity  by  an  action  at  law. 

Benjamin  Brame,  on  the  12th  of  August  1846,  executed  his  will  and  two  deeds  of 
that  date.  By  his  will,  after  making  certain  devises  and  bequests,  and  giving  certain 
charitable  legacies  out  of  such  part  of  his  personal  estate  as  should  not  consist  of 
chattels  real,  he  appointed  Jeremiah  Head,  John  Hiddle  Alexander  and  Simon  Batley 
Jackaman  his  executors,  and  gave  to  each  of  them  a  legacy  of  £50,  "as  a  small 
remuneration  for  their  trouble  in  the  execution  of  his  will  and  other  trusts  which  he 
had  reposed  in  them." 

By  the  first  indenture,  dated  the  12th  of  August  184(),  and  made  between  the 
testator  of  the  one  part,  and  Jeremiah  Head,  John  Biddle  Alexander,  Simon  Batley 
Jackaman  and  William  Henry  Alexander,  of  the  other  part,  the  testator  covenanted 
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with  the  hist-named  parties,  that  his  executors  or  administrators  should,  within 
twelve  calendar  months  after  his  decease,  and  out  of  his  estate,  pay  certain  sums  of 
money  to  and  for  the  benefit  of  certain  persons  therein  named,  some  of  which  were  by 
way  of  annuitj',  and  to  l)e  invested  in  the  names  of  the  covenantees  on  the  trusts 
therein  mentioned. 

By  another  indenture  of  even  date,  and  made  between  the  testator  of  the  one  part 
and  William  Henry  Alexander,  Frederick  Alexander  and  George  Alexander  of  the 
other  part,  the  testator  covenanted  with  the  last-named  parties,  that  he  would,  in  his 
lifetime,  and  within  twelve  calendar  months  next  after  the  day  of  the  date  of  the 
indenture,  lay  out  and  invest  the  sum  of  £00,000  in  the  names  of  Jeremiah  Head, 
John  Biddle  Alex-[437]-ander,  Simon  Batley  Jackaman  and  William  Heiuy  Alex- 
aTider,  or  in  the  names  or  name  of  the  survivors  or  survivor  of  them,  or  of  the 
executors  or  administrators  of  such  survivor,  in  the  Government  or  Parliamentary 
stock  or  fund  of  Great  Britain,  called  the  £3  per  cent,  consolidated  annuities,  or  in 
case  he  should  not,  in  his  lifetime,  lay  out  and  invest  the  .said  sum  of  £00,000,  then, 
that  his  executors  or  administrators,  within  twelve  calendar  months  after  his  decease 
(and  subject  and  without  prejudice  to  the  payment  and  discharge,  out  of  his  estate, 
of  all  his  funeral  and  testamentary  expenses  and  other  debts,  and  the  legacies,  if  any, 
given  or  bequeathed,  or  thereafter  to  be  given  or  beijueathed  by  his  will,  or  any  codicil 
or  codicils  thereto,  and  of  all  annuities,  if  any,  given,  bequeathed  or  settled,  or  there- 
after to  be  given,  bequeathed  or  settled  by  him,  by  his  will,  or  any  codicil,  or  codicils 
thereto,  or  by  any  deed  or  deeds,  or  instrument  or  instruments  in  writing,  under  his 
hand  and  seal)  should  lay  out  and  invest  at  interest,  the  sum  of  £00,000,  in  the  names 
of  Jeremiah  Head,  John  Biddle  Alexander,  Simon  Batley  Jackaman  and  William 
Henry  Alexander,  or  of  the  survivors,  A;c.,  in  the  Parliamentary  stock  or  fund  of 
Great  Britain,  called  the  £3  per  cent,  consolidated  annuities,  upon  the  trusts  therein- 
after expressed,  being  certain  charitable  trusts  for  the  benefit  of  the  poor,  and  also  in 
favour  of  a  particular  charity  in  Ipswich,  called  "Tooley's  charity." 

The  testator  made  a  codicil  to  his  will,  dated  21st  of  July  1851,  in  which  he 
referred  to  the  deeds,  and  made  some  alteration  as  to  his  trustees. 

After  the  testator's  death,  the  two  deeds  of  covenant  were  found,  inclosed,  with  his 
will,  in  a  paper,  on  which  was  indorsed  a  memorandum  in  these  words: — "In- 
[438]-closed  are  two  deeds  and  my  will  respecting  the  disposition  of  my  property." 
The  deeds  after  their  execution  had  never  passed  out  of  the  testator's  possession. 

There  was  no  residuary  disposition  of  the  testator's  property  contained  in  the  will, 
and  consequently  there  was  an  intestac\',  as  to  so  much  of  the  property  consisting  of 
real  estate,  mortgage  securities  and  personal  estate  as  was  not  disposed  of  by  the 
legacies  or  under  the  deeds  of  covenant. 

Mr.  FoUett  and  Mr.  Grenside,  for  the  executors. 

Mr.  Gift'ard  and  Mr.  H.  B.  Carter,  for  the  parties  claiming  to  be  entitled  under 
the  first  deed,  contended  that  though  the  deed  was  voluntary,  it  nevertheless  created 
a  trust  in  favour  of  the  claimants ;  that  it  was  not  of  a  testamentary  nature,  no 
power  of  revocation  being  reserved  to  the  covenantor,  and  that  the  retention  of  it  in 
the  possession  of  the  covenantor,  without  any  communication  respecting  it  being 
made  to  the  trustees  and  ct-stuia  qiie  /nif/,  or  any  person,  did  not  aftect  its  validity. 
Fletcher  v.  Fletcher  (-t  Hare,  07). 

Mr.  E.  Palmer  and  Mr.  Selwyn,  for  some  of  the  charities  claiming  under  the 
second  deed.  It  is  unimportant  that  the  covenantees  did  not  execute  the  deeds  or 
know  of  their  execution  by  the  covenantor,  and  that  after  their  execution  they  were 
kept  in  the  settlor's  own  possession  :  all  those  circumstances  existed  in  Fletcher  v. 
Fletcher.  It  is  no  objection  to  the  suit  that  the  covenant  is  voluntar}',  for  a  voluntary 
covenant  will  support  a  creditor's  .suit.  U'atscm  v.  I'arbr  (0  Beav.  L'83).  It  is  clear 
that  both  instruments  were  executed  as  deeds,  [439]  and  the  only  difference  between 
them  is  that  the  second  deed  is  chiefly  for  founding  charities,  and  for  that  purpose  the 
settlor  covenants  with  three  trustees,  in  his  lifetime  or  within  twelve  calendar  months 
after  his  decease,  to  lay  out  £00,000  in  stock  ;  therefore  the  covenant  was  intended 
to  operate  immediately,  and  was  broken  if  that  sum  should  not  be  settled  accordingly', 
either  by  himself,  in  his  lifetime,  or  by  his  executors,  within  twelve  calendar  month.* 
after  his  decease.     If  he  had  invested  the  money  in  his  lifetime,  there  could  have  been 
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no  question  about  the  validit\'  of  the  transaction  ;  the  deeil  would  have  been  good, 
and  a  perfect  declaration  of  trust.  If  good  in  that  case,  why  should  it  be  bad  if  his 
executors,  after  his  decease,  invested  the  money  I  The  covenant  merely  created  a 
debt,  which  might  either  be  satisfied  by  him  in  his  lifetime,  or  by  his  executors  after 
his  death.  The  case  docs  not  come  within  the  provisions  of  the  Statute  of  Mortmain 
(9  Geo.  2,  c.  36),  by  which  it  is  enacted  that  no  manors,  land.s,  \'c.,  no  money  to  be 
laid  out  in  lands,  shall  be  given  for  charitable  uses,  unless  by  deed  indented  and 
executed  before  two  witnesses  twelve  months  before  the  death  of  the  donor,  and 
iinolled,  itc.  The  Act  relates  only  to  real  estate  and  money  to  be  laid  out  in  real 
estate ;  and  gifts  alone  of  land.s,  or  of  money  to  be  laid  out  in  or  charged  on  lands, 
are,  by  the  3d  section,  made  null  and  void.  So  that  land  must  somehow  be  given  in 
(iider  to  bring  the  case  within  the  operation  of  the  statute,  the  enactment  of  which 
( annot  apply  to  a  mere  common  debt,  not  charged  upon  any  particular  property. 

The  case  is  clear  upon  principle,  as  well  as  upon  authority.     In  Tufnell  v.  Constable 
(7   Ad.   &  Kll.   798),  A.,  by  a  voluntary  conveyance,  covenanted  that  his  executors 
I  should  [440]  invest  a  sum  of  money  in  the  £3  per  cents.,  in  certain  names,  in  trust  as 
I  to  part  for  the  parish  school,  and  as  to  the  remainder  for  charities  ;  and  it  was  held, 
i  on  demurrer,  that  there  was  nothing  contrary  to  law  in  the  covenant.     The  covenant 
;  here  is  exactly  the  same  as  in  that  case,  in  which  the  Statute  of  Mortmain  was  not 
'<  even  referred  to,  the  point  being  therefore  treated  as  one  not  arguable.     Even  though 
I  the   covenant   might,    in    its  results,    ultimately  afi'ect   land,   still  it   would  not    be 
]  within  the  operation  of  the  statute,  which  does  not  contemplate  remote  possibilities 
as  to  land.     This  is  evident  from  the  cases  relating  to  joint  stock  companies  who  hold 
or  reijuire  real  estate  for  their  corporate  purposes.    In  Tumlinsim  v.  Tomlinson  (9  Beav. 
4.'i9),  Sir  John  Leach,  indeed,  held  that  Canal  shares  which,  by  Act  of  Parliament, 
wove  declared  to  be  personal  estate  and  transmissible  as  such,  were  within  the  Mort- 
I  main  Act ;    but  subsequent  decisions  have  gone  the  other  way.     In  March  v.  The 
J  Attorneij-Ueneral  (5  Beav.  -1:33),  it  was  held  that  policies  of  assurance,  by  which  the 
i  directors  engaged  to  pay  out  of  the  funds  of  the  company,  or  that  the  funds  should 
j  be  liable,  were  not  so  connected  with  land  (though  the  assets  of  the  company  consisted 
partly  of  real  estate)  as  to  render  a  gift  of  them  invalid  under  the  statute,  the  grantees  of 
i  the  policies  having  no  immediate  control  over  the  funds,  and  the  interest  in  the  real 
I  estate  being  only  a  bare  possibility.     So,  in  Mi/urs  v.  I'erigal  (16  Sim.  553),  railway 
I  debentures,  being  merely  promises  to  pay  money  upon  the  credit  of  the  undertaking, 
I  were  held  not  to  be  a  charge  on  land,  and  therefore  not  within  the  Statute  of  Mort- 
main.    The  question  in  fact  is,  whether  the  present  interest  of  the  charities  carries 
with  it  the  incidents  of  an  interest  in  land,  as  a  mortgage  of  tolls,  or  a  judgment, 
which  attaches  to  and   is  a  lien  on  the   estate,  and  may   mature  into  [441]   land. 
Attorneij-deni'ral  v.  Mei/iick  (2  Ves.  sen.  4-t) ;  Attorney-General  v.  HarUij  (5  Madd.  321) ; 
Gihlett  V.  Hohsoii  (3  Myl.  .t  K.  517) ;  Corhrin  v.  French  (4  Ves.  418). 

To  shew  that  the  amount  of  assets  received  was  the  measure  of  a  creditor's  right 
as  against  the  executor,  they  referred  to  Nuijeint  v.  Giffard  (1  Atk.  463)  ;  llliale  v. 
Booth  (i  Doug.  36;  4  T.  R.  642);  /«)t  v.  Xewnmn  (4  T.  K.  621);  and  contended 
that  unless  the  Court  was  astute  in  contriving  means  to  defeat  the  gift,  it  was  a  valid 
covenant. 

The  Master  ok  the  Rolls  [Sir  John  Romilly].  If  A.  covenants  to  pay  a  sum 
of  money  to  B.  in  trust  for  C,  that,  no  doubt,  constitutes  a  debt ;  but  if  A.  covenants 
with  B.  to  pay  a  sum  of  money  for  the  poor,  that  is  not  a  debt,  but  a  trust  to  create 
a  charity  ;  and  will  the  Court,  in  that  case,  do  anything  if  that  trust  is  not  complete  i 
There  is  a  broad  distinction  between  a  covenant  to  pay  a  sum  to  a  person  for  his  own 
benefit  and  a  covenant  to  create  a  trust  for  a  charity. 

Mr.  Lloyd,  Mr.  Rodwell,  and  Mr.  Surrage,  for  other  charities  claiming  under  the 
second  deed,  cited  JFalbr  v.  Milne  {W  Beav.  507);  Foune  v.  7'mA-ar<i  (Ambl.  320, 
767). 

Mr.  Roupell  and  Mr.  Speed,  for  parties  interested  in  the  testator's  residuary 
estate.  First,  the  second  deed  is  testamentary  in  its  character,  and  cannot  be  acted 
on  in  this  Court  until  it  has  been  admitted  to  proliate  in  the  Ecclesiastical  Court. 
King's  Proctor  v.  Daines  (3  Hagg.  Ecc.  Rep.  218) ;  [442]  MaMenmm  v.  Maherly  (2  llagg. 
Ecc.  Rep.  235) ;  Shingler  v.  Pemberton  (4   Hagg.    Ecc.  Rep.  356) ;  Bigden  v.   Valliw 
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(2  Ves.  sen.  252).  The  covenant  in  the  deed  is  frauieil  expressly  to  escape  all  liability 
until  the  testator's  death  ;  it  is  in  the  alternative  that  he  will  invest,  "  or  "  that  his 
executors  will  invest ;  and  it  could  not  have  been  enforced  against  the  testator  in  hi^ 
lifetime,  or  in  any  way  have  been  made  available,  except  as  ajfainst  his  assets  and  his 
personal  representatives  after  liis  death.  Besides  which,  the  testator,  by  never 
handing  over  or  communicating  the  deed,  took  etlectual  means  to  prevent  its  enforce- 
ment. The  payment  is  to  be  subject  to  debts  and  all  legacies  to  be  given  by  any  will 
or  codicil,  and  therefore  wholly  dependent  upon  and  part  of  his  testamentary  disposi- 
tions. It  is  true  that  he  retained  no  express  power  of  revocation,  that  was  unnecessary, 
for  he  reserved  full  power  of  defeating  its  operation  by  any  vohuitary  gift  he  might 
choose  to  make  either  by  deed  or  will.  Again,  by  his  codicil,  he  treats  it  as 
testamentary,  for  he  thereby  appoints  Koss  to  be  a  trustee  of  the  deed,  and  incorporated 
the  deed  and  codicil  together.  The  testator  retained  complete  control  over  the  deed 
until  his  death,  and  this  Court  cannot  act  on  it  ;  Uahuiqluun  v.  I'inrenl  (2  Ves.  jun. 
20i) ;  C'msett  v.  Bell  (1  Y.  &  C.  (C.  C.)  569)  ;  Sheldon  v.  SlieUon  (I  Robertson,  81). 

Secondly.  But  if  this  be  strictly  a  deed  to  take  effect  inter  rivos,  it  is  void,  so 
far  as  it  aft'ects  real  estate,  for  want  of  enrolment  as  required  by  the  Statute  of 
Mortmain,  9  Geo.  2,  c.  36.  The  express  object  of  the  testator  was  to  effect  at  his 
death,  by  indirect  means,  that  which  the  law  forbade  ;  he  intended,  by  a  shift  and 
contrivance,  to  give  mortgages,  or  the  produce  of  mortgages,  to  chari-[443]-tics  ;  that 
is  expressly  contrary  to  the  3d  section  of  the  Mortmain  Act,  which  enacts  that  con- 
veyances of  any  interest  in  land,  if  not  inrolled,  shall  be  absolutely  null  and  void.  The 
Court  will  not  give  effect  to  it.  It  appears  from  the  Chief  Clerk's  certificate  that  the 
pure  personalty  has  already  ))een  exhausted,  and  that  this  covenant  in  favour  of  charity 
must,  if  at  all,  be  satisfied  out  of  the  mortgages  and  mixed  personalty.  It  is  a  .settled 
rule  that  where  a  charity  legacy  is  payable  out  of  a  mixed  fund,  composed  of  pure 
personalty  and  assets  savouring  of  realty,  the  charity  can  only  take  its  proportion,  .so 
as  not  in  any  way  to  touch  the  chattels  real,  as  leaseholds,  mortgages,  liens  for  purchase- 
money,  and  the  like,  and  there  is  no  marshalling  of  assets  in  favour  of  a  charity.  A 
pecuniary  legacy  would  not  be  paid  to  a  charity  out  of  mortgages,  nor  can  a  voluntary 
gift  by  deed. 

The  Court  will  regard  the  substance  and  not  the  form ;  the  substance  of  this  case 
is  that  it  is  a  gift  and  not  an  obligation  ;  Fairebeanl  v.  Bowers  (2  Vern.  202  ;  Prcc.  Ch. 
17).  The  Courts  act  on  the  spirit  and  policj',  and  not  on  the  letter  of  the  Mortmain 
Act,  as  is  shewn  by  a  long  series  of  decisions,  and  especially  by  some  of  recent  date, 
as  Mather  v.  Scott  (2  Keen,  172),  and  Tnje  v.  The  Corjumition  of  Gloucester  (14  Beav. 
173) ;  where  bequests,  having  a  tendency  to  bring  land  into  mortmain,  have  been  held 
void.  So  secret  trusts  for  charity,  and  ab.solute  devises  coupled  with  a  private  under- 
standing that  the  property  shall  be  so  devoted,  are  invalid.  Attempts  to  evade  the 
law  are  always  discouiaged,  and  have  been  unsuccessful,  as  in  those  to  defeat  the 
policy  of  the  Pawnbrokers  Act;  Arinstrong  v.  Armstrong  (3  Myl.  &  K.  45);  and  to 
avoid  the  custom  of  London  ;  Tomhjns  v.  Ladhroh'  (2  Ves.  sen.  591). 

[444]  Again,  being  a  voluntary  gift,  it  will  be  postponed  to  debts  in  the  adminis- 
tration of  assets  in  equity,  though  the  same  rule  does  not  apply  at  law.  Thus,  if 
a  testator's  assets  amounted  to  £1000,  and  there  was  a  voluntary  debt  on  judgment 
for  £1000,  and  £1000  debts  for  valuable  consideration  by  simple  contract,  the  latter 
would,  in  equity,  have  priority,  and  the  former  go  unpaid.  The  consequence  of 
which  will  be  that  the  pure  personalty  will  be  exhausted  in  paying  debts,  and  leave 
nothing  but  mixed  personalty  for  the  charity.  Besides,  the  testator  has  entered  into 
a  covenant  creating  not  an  ordinary  but  a  specialty  debt,  after  every  claim  has  been 
satisfied,  that  is,  after  the  exhaustion  of  the  personal  estate.  The  second  section  of 
the  Mortmain  Acts  exactly  meets  the  case.  They  cited  Way  v.  East  (2  Drew.  44) ; 
Walsh  V.  Gladstone  (13  Sim.  261  ;  and  1  Ph.  294);  Hussell  v.  Jach«m  (9  Hare,  387); 
Cecil  V.  Butcher  (2  Jac.  &  W.  562) ;  Attorney-General  v.  Poulden  (8  Sim.  472) ;  Uniacke 
V.  Giles  (2  Moll.  257). 

The  M.vster  of  the  Rolls  said  he  wished  to  hear  the  Attorney-General,  and 
the  case  stood  over  for  that  purpose. 

July  5.  Mr.  Wiekens,  for  the  Attorney-General.  The  question  is,  whether  this 
is  a  legal  covenant,  creating  a  legal  debt.     [The  Master  of  the  Rolls.    I  do  not  feel 


19BEAV.  445.  ALEXANDER    V.    BRAME  423 

150  much  difficulty  on  that  point,  <as  on  the  question  whether  this  is  not  an  instrument 
of  a  testamentary  nature,  and  a  device  to  commit  a  fraud  on  the  Mortmain  Act.]  If 
it  be,  it  is  tantamount  to  saying  that  this  covenant  does  not  create  a  legal  debt,  for 
!if  this  covenant  be  void,  as  a  fraud  upon  the  Mortmain  Act,  it  must  be  held  void  at 
llaw.  I'riiiul  fnrii',  this  is  not  a  testamentary  instru-[445]-ment,  but  a  good  covenant, 
land  though  there  have  been  instances  in  which  instruments,  not  testamentary,  have 
Ibeen  admitted  to  probate,  this  could  not  be  so  admitted,  but  must  be  taken  to  be 
iwbat  it  purports  to  be,  whether  valid  or  not.  Now,  if  it  be  a  legal  debt,  a  Court  of 
iEquity  must  give  effect  to  it  out  of  the  assets.  In  the  case  of  lii/an  v.  Daniel  (1  Y. 
iV;  C.  (C.  C.)  60),  two  bachelors  entered  into  cross-contracts,  each  to  leave  £1000  to 
the  other ;  one  of  them  died  thirty-four  years  afterwards;  and  though  the  arrange- 
jment  was  considered  so  improvident,  as  not  to  be  countenanced  by  a  Court  of  Equity, 
iyet  it  was  held  that  if  there  was  a  legal  debt,  it  must  be  enforced,  and  the  bill  wa.s 
retained,  in  order  to  ascertain  the  legal  validity  of  the  instrument.  The  question 
substantially  is,  whether  a  good  legal  debt  has  been  created,  and  if  so,  Fletcher  v. 
Fkidii r  (4  Hare,  G7),  and  a  series  of  authorities  shew  that  a  decree  for  enforcing  it 
■will  lie  made.  This  is  a  stronger  case  even  than  Fhtclier  v.  Fletcher,  unless  there  is 
Isomething  in  the  Statute  of  Mortmain  which  prevents  it  from  creating  a  legal  debt. 
lit  is  not  directly  revocable,  though  it  was  indirectly  revocable  by  the  covenantor,  in 
•his  lifetime,  disposing  of  the  property,  but  none  of  the  cases  have  gone  to  the  extent 
hf  deciding  that  instruments  indirectly  revocable  are  therefore  of  a  testamentary 
inature,  and  this  principle  must  equally  apply  to  a  charitable  trust.  The  fact  of  the 
covenant  being  voluntary  cannot  afl'ect  the  question,  except  as  to  the  order  of  priority 
iof  the  debt  in  the  administration  of  assets.  It  must  be  void,  if  at  all,  on  the  ground 
of  its  being  the  duty  of  the  covenantee  to  apply  the  damages  for  breach  of  covenant 
ito  the  charity  ;  but  in  March  v.  The  Attorni'ji-General  (5  Beav.  433),  policies  of 
[assurance,  payable  out  of  the  funds  of  the  society,  consisting  partly  of  realty,  were 
;held  not  within  [446]  the  Mortmain  Act ;  and  so  were  Canal  shares  and  bond  debts 
;in  Walker  v.  Milne  (11  Beav.  507).  Those  are  strong  authorities  for  the  present 
(Purpose,  to  shew  that  the  Couit  will  )iot  extend  words,  so  as  to  include  within  the 
Act  a  covenant  which  may  result  in  damages. 

I  As  to  the  testamentary  character  of  the  instrument,  the  authorities  shew  that  it 
(could  not  be  admitted  to  probate.  It  is  in  form  a  deed  of  covenant,  and  the  con- 
Itemporaneous  will  purports  to  be  the  "last  will  and  testament  "of  the  covenantor. 
'Now,  by  various  decisions,  a  Ia.4  will  and  testament  has  been  held  to  exclude  previous 
iinstrnments  from  probate,  and  it  can  make  no  difi'erence  if  the  instrument  is  con- 
temporaneous ;  I'lenti/ V.  Jf'est  {\  Kobertson,  264,  and  16  Beav.  173).  In  that  case, 
'indeed,  the  instrument  was  not  contemporaneous. 

!  Jul//  17.  The  Master  of  the  Rolls  [Sir  John  Eomillyl  I  am  of  opinion,  as 
'I  expressed  during  the  lime  of  the  arg\iment,  that  the  first  deed  is  good,  and  that 
the  case  is  exactly  similar  to  Fletcher  v.  Fletcher ;  in  fact,  this  was  not  \'ery  much 
'disputed  during  the  time  of  the  argument. 

I  The  question  principally  arises  upon  the  second  deed  of  even  date,  and  made 
'l)etween  the  same  testator  of  the  first  part,  and  three  other  gentlemen  of  the  second 
part,  by  which  the  testator  covenanted  to  pay  £60,000  within  twelve  calendar  months, 
'for  certain  purposes,  which,  to  some  extent,  would  have  been  void,  if  it  had  been  done 
by  will.  It  is  contondeil  this  is,  in  fact,  a  testamentary  instrument,  because  the  gift 
is  subject  to  any  funeral  and  testamenUiry  expenses,  to  any  debts  which  he  may  [447] 
jhave,  or  to  any  legacies  which  be  may  thereafter  give,  and  that  he  notices  this  also 
!in  the  codicil  to  his  will. 

\  I  have  had  con.siderable  doubt  as  to  the  validity  of  this  indenture,  but  I  am 
isatisfied  that  the  same  i|uestions  arise  at  law  which  arise  here,  aTid  that  the  ([uestion, 
whether,  upon  the  construction  of  the  Statute  of  Mortmain,  this  is  a  good  covenant, 
must  be  the  same  both  at  law  and  in  equity. 

I  Therefore,  without  expressing  any  oi)inion  which  I  may  have  formed  upon  the 
'Subject,  I  am  of  opinion  that  the  parties  of  the  second  part  should  bring  an  action 
lagainst  the  executors,  for  the  purpose  of  enforcing  the  covenant.  As  the  executors 
[have  no  interest  whatever  in  the  matter,  and  are  rather  favourable  to  the  view  of 
[the  validity  of  this  covenant,  I  think  the  next  of  kin,  who  are  the  persons  really 
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interested,  should  have  liberty  to  defend  that  action.     I  shall  thus  ascertain  whether 
this  is  a  good  covenant  or  not,  and  whether  the  £60,000  is  payable  under  it. 
The  costs  of  the  action  will,  no  doubt,  have  to  be  paid  out  of  the  estate. 

NoTE.^An  appeal  is  pending.     [7  Do  (i.  M.  iV;  G.  525 ;  8  H.  L.  C.  594.] 

[448]     Atherton  v.  Crowther.     Deidon  v.  De  Massals.     /«///  5,  13,  17,  1854. 
[S.  C.  2  W.  R.  639.     Followed,  In  re  Knowles,  1888,  59  L.  T.  360.] 

By  a  gift  to  "  personal  representatives,"  the  executors  and  administrators  are  jmmd   ■ 
facie  meant. 

Under  a  bequest  to  "  personal  representatives  "  of  children  to  take  per  stirpes  :    Held, 
first,   that  their  executors  and   administrators  were  not  entitled  ;  and  secondly,    i 
(principally  upon  the  terms  of  the  gift  over  to  the  testator's  "  next  of  kin,"  if  there 
should  be  no  "  representatives,")  that  the  descendants  of  the  children  were  intended. 

The  testator  devised  his  real  estate  to  his  wife  for  life,  and  then  on  trusts  to  sell 
and  invest  the  produce  and  pay  the  income  to  Nelly  Elizabeth  Paterson  for  life,  and 
afterwards  on  certain  trusts  for  her  children  (which  failed)  and  if  no  such  child  should 
become  entitled  to  a  vested  interest,  then  (proceeded  the  testator)  "in  trust  for  all 
and  every  the  child  or  children  of  mv  sister  Elizabeth  Sheldon,  by  her  present  husband, 
Charles  Sheldon,  Esq.,  that  shall  be  living  at  the  time  of  the  decease  of  my  said  cousin 
Nelly  Elizabeth  Paterson,  and  the  persona!  representatives  of  such  of  them  then  dead 
who,  being  a  son  or  sons,  shall  have  attained  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  shall  have  attained  that  age,  or  have  been  married  in  the 
lifetime  of  my  said  wife,  equally  to  be  divided  between  them,  such  representatives  to  ; 
lake  per  stirpes,  and  not  per  capita." 

The  shares  were  to  vest  at  twenty-one,  with  maintenance  in  the  meantime.  He 
provided  that  the  shares  of  children  dying  before  their  respective  shares  should 
become  vested  should  "go  to  or  amongst  the  survivors  or  survivor,  and  the  persimcd 
representatives  of  such  of  them  as  shall  have  lived  to  attain  a  vested  interest,"  to  vest, 
&c.,  in  the  same  manner  as  the  original  shares  ;  and  if  there  shall  be  no  children  of 
the  said  Elizalieth  Sheldon,  or  any  representatives  of  such  children,  living  at  the  death 
of  the  said  Nelly  Elizabeth  Paterson,  then  and  in  such  case  I  give  and  bequeath  the 
money  arising  [449]  by  such  sale  unto  the  person  or  persons  who  shall  then  be  in// next  ' 
of  kin,  according  to  the  Statute  for  the  Distribution  of  Intestate's  Personal  Estate." 

The  testator  died  in  1800,  Nelly  Elizabeth  Paterson  died  in  1836,  without  having 
any  child  who  attained  a  vested  interest,  and  the  widow  having  died  in  1850,  the 
fund  became  distributable  between  the  children  of  Elizabeth  Sheldon  and  the 
"personal  representatives"  of  those  who  had  died  having  attained  a  vested  interest. 
Madame  du  Chastelet,  one  of  the  children  of  Mrs.  Sheldon,  died  in  1828,  without 
issue,  but  having  attained  twenty-one.  She  left  her  husband  surviving  her,  who 
took  out  administration  to  her  estate,  and  afterwards  died,  and  his  representatives 
claimed  her  share,  in  i-ight  of  her  husband,  as  "personal  representative." 

Mr.  Lloyd  and  Mr.  Fleming,  for  the  Plaintifl's,  and  Mr.  K.  Palmer  and  Mr.  Smythe, 
in  the  same  interest,  contended  that  the  words  "personal  representatives,"  must  mean 
"next  of  kin;"  or,  secondly,  that  it  meant  descendants,  which  was  shewn  by  the 
additional  expression  "per  stirpes,"  which  would  be  inapplicable  to  executors  and 
aflministrators.  They  cited  Bridge  v.  Abbot  (3  Bro.  C.  C.  224) ;  Baines  v.  Ottei/  (1 
Myl.  &  K.  465) ;  Jennings  v.  Gallimore  (3  Ves.  146);  JFalter  v.  Makin  (6  Sim.  148); 
Cotton  V.  Cottm  (2  Beav.  67) ;  Bobinson  v.  Smith  (6  Sim.  47) ;  Long  v.  BlafkaU  (3  Ves. 
486) ;  Minter  v.  Wraith  (13  Sim.  52) ;  Booth  v.  Vicars  (1  Coll.  6) ;  IVallxr  v.  The  Marquis 
of  Camden  (16  Sim.  329) ;  .S/)///f  v.  Monro  (6  Sim.  49) ;  Prict  v.  Strange  (6  Madd.  159) ; 
and  see  In  re  Cranford's  Trusts  (2  Drew.  230). 

[450]  Mr.  Scott,  for  the  administratrix  of  Madame  du  Chastalet,  argued  that  the 
words,  "personal  representatives,"  must  receive  their  ordinary  and  natural  meaning,  viz., 
"executors  and    administrators;"    and    he   remarked    that   the    testator,    when   he 
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intended  next  of  kin,  had  used  those  words  as  in  the  ultimate  gift  to  his  own  "  next 
of  kin."  He  cited  Saberhn  v.  Skiel.i  (1  Russ.  &  Myl.  5S7) ;  Daniel  v.  DudWy  (1  Phill. 
1);  HoUoway  v.  Clarhon  (2  Hare,  521). 

Mr.  Lloyd,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 

Jnlij  17.     The  Master  of  the  Rolls  [Sir  John  Romilly].     The  question  is,  the 

■  construction  proper  to  be  put,  in  this  will,  upon  the  words  "  peisonal  representatives." 

It   is   contended,   first,   that  they  mean   "  executors  or  administrators ; "   secondly, 

that  they   mean    "  next   of   kin ; "  and    thirdly,    that   they   are   to   be   interpreted 

"descendants." 

I  have  felt  some  reluctance  in  considering  this  case,  as  I  have  not  before  me  all 

the  persons  interested  in  contending  in  favour  of  the  next  of  kin  ;  but  I  will  state  the 

'  opinion  which  I  have  formed,  the  case  having  been  fully  argued  before  me. 

i        The  meaning  of  the  word  "  representatives  "  depends  so  much  upon  the  rest  of 

;  the  language  of  the  will,  that  one  reported  decision  is  hardly  any  authoritj'  for  another. 

In  this  case  I  am  of  opinion  that  the  word  "representatives"  means  "descendants," 

.  and    for  these  reasons : — In    the  first   place,   the   word   "  representatives  "  is,   as  is 

:  ob-[451]-served,  in  many  of  the  cases,  a  much  more  fiexible  word  than  the  words 

"executors  or  administrators."    The  words  "executors  or  administrators"  have  a 

,  precise  and  definite  meaning,  and  can  only  mean  one  thing,  and  accordingly  I  exclude, 

as  having  no  application  to  the  present,  those  ca.scs  where  property  has  been  given  to 

the  "  executors  and  administrators  "  of  another.     It  is  no  doubt  perfectly  true  that 

the  words  "personal  representatives  "  ^(n//('i  facie  mean  executors  or  administrators; 

and,  in  my  opinion,  the  burden  of  proof  lies  upon  the  per.son   who  contends  the 

contrary  to  shew,  from  the  context  of  the  will,  that  the  testator  has  not  used  those 

1  words  in  their  primary  and  original  signification. 

I       Here  the  testator  gives  certain  property,   upon  the  death  of   Nelly  Elizabeth 

IPaterson,  without  children,  upon  these  trusts  (see  19  Beav.  448),  "In  trust  for  all 

!  and  every "  itc.,   iVc.      [His   Honor  stated  the  gift,  concluding  with  these  words, 

"equally  to  be  divided  between  them."]     If  it  stood  there,  I  should  be  of  opinion 

that  the  words  "personal  representatives  "  meant  "  executors  "  in  the  ordinary  significa- 

ition  of  "legal  personal  representatives;"  but  the  will  goes  on  to  say,  "such  repre- 

isentatives  to  take  per  stirpes,  and  not  per  capita."    That  expression  is  quite  inapplicable 

;to  executors  or  administrators,  because,  if  given  to  executors  or  administrators,  they 

'Would  hold  it  in  trust  for  the  persons  beneficially  entitled  to  the  estate  of  their 

testator  or  intestate,  and  consequently  to  say  that  the  executors  are  to  take  the 

; propeity  per  stirpes,  and  not  per  capita,  would  be  unmeaning,  and  this  appears  to  me 

to  exclude  the  supposition,  that  by  "  personal  representatives  "  the  testator  intended 

;"  executors." 

i  The  next  question  is,  whether  the  words  "  personal  [452]  representatives,"  are  to 
I  be  construed  "next  of  kin  "  or  to  be  held  to  mean  "descendants."  Now  the  words 
;"  personal  representatives,"  to  take  per  stir2)es  and  not  per  capita,  might  apply  to  next 
of  kin,  because,  if  more  than  one  of  the  class  were  dead,  the  next  of  kin  of  each 
1  would  respectively  take  one  share,  and  the  words  "  representatives,  ^'t'/'  stirpes,"  are 
'applicable  to  the  "  next  of  kin,"  to  some  extent,  as  well  as  to  "  descendants  ; "  but 
■  they  are  not  so  applicable.  It  is  the  usual  expression  to  say  of  children,  that  they 
are  to  take  per  stirpes,  and  not  per  cajiita,  and  those  words  have  a  distinct  and  definite 
meaning  to  that  effect.  I  am  confirmed  in  this  view  of  the  case  by  two  other  things. 
iThe  testator  goes  on  to  say,  "and  if  there  be  no  such  children  of  the  said  Elizabeth 
I  Sheldon,  or  anj'  representatives  of  such  children,  living  at  the  death  of  Nelly  Elizabeth 
;  Paterson,  then  and  in  such  case  I  give  and  bequeath  the  money  arising  by  such  sale 
I  unto  the  person  or  persons  who  shall  be  my  own  next  of  kin,  according  to  the  Statute 
.of  Distributions."  Now  this  throws  a  strong  light  upon  the  moaning  of  the  testator 
I  with  respect  to  the  other  parts  of  the  will.  If  he  had  intended  the  word  "  repre- 
;  sentatives  "  to  be  next  of  kin,  he  would  scarcely,  in  the  same  sentence,  have  said,  if 
I  there  be  no  such  "  representatives  "  of  such  children,  then  I  give  to  my  own  "next 
I  of  kin  ;  '  and  principally  for  this  rea.son,  that  it  was  scarcely  possiljle  that  there  should 
I  not  be  next  of  kin  of  these  children,  who  were  in  existence  in  the  lifetime  of  the 
I  testator;  there  must  have  been  next  of  kin  even  if  all  the  children  had  died.  That 
R.  v.— 14* 
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consideration,  I  think,  excludes  the  interpretation  of  "next  of  kin"  being  put  on 
these  words. 

The  only  other  meaning  is  the  "  descendants  "  of  those  children. 

[453]  What  throws  additional  light  on  the  matter,  and  shews  that  the  testator 
did  not  mean  "executors  or  administrators"  is  that  it  would  be  impossible  to  attribute 
to  the  testator  so  capricious  and  foolish  an  intention  as  this :  that  if  representation 
should  have  been  taken  out  to  one  of  the  children  before  the  death  of  Elizabeth 
Patorson,  the  representa,tives,  and  the  estate  of  that  child,  should  participate  in  the 
gift,  but  if  no  such  representation  had  been  taken  out,  that  child's  estate  should  take 
nothing.  In  my  opinion,  these  two  pa.ssages  in  the  will  excludes  the  signification  of 
either  "  executors  "  or  "  next  of  kin  "  l>eing  given  to  the  word  "  representatives,'  and 
therefore  it  must  mean  "descendants,"  by  which  I  include  children,  grandchildren,  or 
any  descendants  of  grandchildren. 

In  my  opinion  that  is  the  proper  meaning  to  be  attributed  to  these  words,  and  I 
will  make  a  declaration  to  that  effect.  I  ma}^  also  add  that  Sti/th  v.  Monro  (6  Sim.  49), 
which  is  very  like  this  case,  is  a  sufficient  authority  to  shew  that  the  Court  will  hold 
the  word  "representatives,''  to  mean  "  ilcscendants,"  where  the  context  and  obvious 
meaning  of  the  expressions  employed  in  the  will  make  that  the  best  construction  that 
can  be  given  to  it,  and  that  there  is  no  rule  of  law  or  construction  against  construing 
the  word  "representatives"  to  mean  "descendants." 

[454]     CuBiTT  y.  Blake.     June  30,  Jith/  1,  17,  ISoi. 

B.  agreed  to  sell  her  estate,  and  raise  £1000  for  A.'s  use,  and  pay  off  two  mortgages 
on  his  estate.  In  consideration  of  which,  A.  agreed  to  pay  B.  interest  for  life,  and 
to  settle  his  own  estate  on  his  wife  (B.'s  daughter)  and  their  children.  The  £1000 
was  raised  on  a  mortgage  of  B.'s  estate,  and  the  joint  and  several  covenant  of  A. 
and  B.  Seventeen  years  elapsed,  without  any  further  steps  being  taken  to  carry 
the  agreement  into  effect,  and  A.  died.  Held,  that  the  agreement  must  Ije  con- 
sidered abandoned,  and  that  it  could  not  be  enforced. 

In  October  1835  Mrs.  Eiches  applied  to  her  mother,  Mrs.  Barber,  to  lend  her 
husband,  Mr.  Eiches,  £1000,  to  pay  some  delits,  Init  she  being  unable,  agreed  to 
procure  that  sum,  to  be  lent  to  Mr.  Eiches,  on  mortgage  of  her  own  estate  at  Hickliiig, 
provided  he  would  agree  to  settle  his  estate  at  Xeatishead  for  the  benefit  of  his  wife 
and  children  as  after  mentioned. 

They  went  and  consulted  a  solicitor,  who  prepared  an  agreement,  dated  the  23d 
of  October  183.5,  which  was  made  between  Mr.  Eiches,  of  the  one  part,  and  Mrs. 
Barber,  of  the  other  part. 

Accordingly,  by  an  agreement,  not  under  seal,  dated  the  23d  of  October  1835, 
and  made  between  Mr.  Eiches,  of  the  one  part,  and  Mrs.  Barber  (the  mother  of  the 
wife  of  Mr.  Eiches),  of  the  other  part,  after  reciting  that  Mr.  and  Mrs.  Eiches  had 
married  some  time  ago,  and  had  several  children,  and  that  Mr.  Eiches,  on  his 
marriage,  had  received  no  marriage  portion,  and  that  he  was  possessed  of  an  estate  at 
Neatishead,  charged  with  two  mortgages  of  £2800  and  £1200;  and  further,  that 
having  occasion  for  the  sum  of  £1000,  he  had  applied  to  Mrs.  Barber  to  concur  with 
him  in  raising  the  same,  for  his  benefit,  which  she  had  agreed  to  do,  it  was  agreed 
that  Mrs.  Barber  should,  before  the  11th  of  October  next,  sell  the  moiety  of  her 
estate  at  Hickling,  and  the  stock  and  crops  thereon,  and  out  of  the  proceeds  pay  off 
the  sum  of  £1000  intended  to  be  raised  (but  Mr.  Eiches  was  to  pay  the  interest 
thereon),  and  [455]  applj'  the  remainder  in  paying  off  the  two  mortgages  of  £2800 
and  £1200  charged  on  Mr.  Eiches'  estate,  in  consideration  whereof  Mr.  Eiches 
agreed  to  convey  his  estate  at  Neatishead  to  trustees,  to  secure  interest  at  four  per 
cent,  on  the  £4000  to  Mrs.  Barber,  for  life,  and  after  her  decease,  to  secure  an 
annuity  of  £100  to  Mrs.  Eiches,  for  her  life,  and  after  the  decease  of  Mr.  and  Mrs. 
Eiches,  in  trust  for  their  children  equally.  And  the  parties  agreed  to  execute  all 
necessary  deeds  to  carry  the  agreement  into  complete  effect. 

Accordingly,  the  £1000  was  raised  by  mortgage  on  Mrs.  Barber's  estate,  and  Mr. 
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[iiches  and  Mrs.  Barber  entered  into  a  joint  and  several  covenant  for  its  repayment.  The 
money  was  paid  to  Mr.  Riches.  Mrs.  Kiches  died  the  same  year,  and  no  steps  were 
jjver  after  taken  to  carry  into  effect  the  agreement,  but  Mrs.  Barber,  being  anxious  to 
retain  her  farm  and  stock,  did  so,  and  it  never  was  sold.  However,  she  agreed  to  pay 
;he  interest  on  the  £1000  borrowed,  which  she  did  until  Mr.  Kiches'  death,  in  1852. 
jFhe  agreement  of  183.5  was  allowed  to  remain  dormant,  in  the  possession  of  the 
iiolicitor,  and  nothing  further  was  done  respecting  it. 

j  After  the  death  of  Mr.  Riches,  a  creditors'  suit  was  instituted,  and  one  of  the 
ijuestions  was,  whether  the  above  settlement  of  183.5  was  binding  upon  him  and  his 
istate.  Mrs.  Barber  consented  to  its  being  set  aside,  and  insisted  on  having  her 
istate  exonerated  from  the  £1000  raised  for  the  benefit  of  her  son-in-law,  waiving  all 
|;laims  for  past  interest. 
I      Mr.  K.  Palmer  and  Mr.  Baggallay,  for  the  Plaintiff. 

Mr.  Roupell,  Mr.  Busk  and  Mr.  Lloyd,  for  the  other  parties, 
j      On  the  one  hand,  it  was  contended  that  the  agree-[456]-nient  of  1835,  remaining 
in  contract  (no  deed  having  been  executed),  was  void,  and  that  it  had  been  waived 
^nd  abandoned,  and  could  not  now  be  enforced. 

I  On  the  other  hand,  it  was  said  that  the  agreement  was  for  valuable  consideration, 
'tnd  that  the  Court  would  not  inquire  into  the  amount  of  consideration,  and  that  it 
•vas  binding  and  might  now  be  enforced.  Ford  v.  Sdiari  (15  Beav.  493);  Osgood  v. 
\!trode  (2  P.  Wms.  2-45),  were  cited. 

j  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  hold  this  to  be  a 
)inding  or  valid  agreement.  The  agreement  is  this  :  Riches  agrees  (in  consideration 
iif  an  estate  belonging  to  Mrs.  Barber  being  sold,  and  £1000  of  the  produce  being 
i)aid  to  him,  and  the  remainder  applied  in  payment  of  two  mortgages  on  his  estate), 
Ihat  he  will  pay  Mrs.  Barber,  for  life,  interest  at  four  per  cent,  on  the  £1000,  and  on 
Ihe  amount  of  the  two  mortgages  to  be  paid  off,  and  that  he  would  settle  his  own 
^state,  so  as  to  secure  his  wife  an  annuity  of  £1000  a  year  for  her  life,  for  her  separate 
lise,  and  that  after  the  death  of  himself  and  wife,  the  estate  should  be  divided  amongst 
iheir  children. 

This  has  not  been  done,  the  estate  has  not  been  sold,  and  the  money  has  not  been 
Ipplied  in  payment  of  these  mortgages.  If  Mrs.  Barber  had  come  for  a  specific 
'lerformance  of  this  contract,  in  the  life  of  Riches,  he  might  have  said,  "  You  have  not 
liaid  off  the  mortgages  and  my  estate  has  not  been  relieved  from  them  ;  your  part  of 
Ihe  contract  has  not  been  performed,  and  the  rule  of  this  Court  is,  not  to  decree  the 
Ipecific  performance  of  a  part  of  the  contract,  but  only  of  the  whole."  The  matter 
las  gone  on  for  seventeen  years,  and  neither  [457]  party  has  done  anything  beyond 
■aising  the  £1000,  and  paying  it  to  Kiches.  The  agreement  to  sell  the  estate  and  the 
itock,  and  to  apply  the  produce  in  payment  of  the  £1000  and  the  mortgages,  has 
'ever  been  carried  into  effect.  I  cannot  say  that  after  seventeen  years  either  party 
an  come  and  specifically  enforce  the  contract.     It  must  be  treated  as  abandoned. 

Unless  it  be  shewn  that  Mrs.  Barber  has  made  Mr.  Kiches  a  present  of  the  money 
laid  by  her,  I  am  of  opinion  that  she  is  entitled  to  be  indemnified,  and  to  stand  as  a 
'reditor  against  his  estate. 


[457]    Edwards  v.  Batley.    Juhj  15,  18,  1854. 

jUi  order  of  revivor  ami  supplement  may  be  made  as  of  course  under  the  15th  & 
!    16th  Vict.  c.  86,  s.  52,  with  the  addition  "that  the  personal  representatives  may 
I  admit  assets  in  Chambers  or  account." 
i 

•  The  original  suit  was  instituted  by  one  of  the  executors  and  trustees  against 
liatley,  the  other,  and  the  parties  beneficially  interested,  for  the  administration  of  the 
leal  and  personal  estate. 

I  After  a  decree  had  been  made  for  the  administration  of  the  real  and  personal 
Istate,  Batley  died,  whereupon  the  Plaintiff  filed  a  supplemental  bill  against  Batley 's 
Idministrator "to  revive  the  suit,  and  asking  either  that  she  might  admit  assets  of 
Satley  to  answer  what  might  be  found  due  from  him,  or  account  for  his  estate,  in 
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the  usual  manner.  The  supplemental  cause  having  been  brought  on  for  hearing,  it 
was  doubted  whether  a  supplemental  suit  was  necessary,  it  being  suggested  that  the 
same  order  might  have  been  obtained,  as  of  course,  under  the  15  <.t  16  Vict.  c.  86, 
s.  52. 

Mr.  W.  W.  Cooper,  for  the  Plaintift",  said  that  such  [458]  an  order  had  been 
refused  in  The  Dmn  <\t  Ely  v.  Gai/fnrd  (16  Beav.  561);  but  still  he  found  that  they 
had  been  made,  on  motion,  by  other  branches  of  the  Court ;  Tali-  v.  Lcithead  (9  Hare, 
App.  51);  Grim^ton  v.  Oxkii  (Vice-Chancellor  Kindersley,  December  22,  1852);  Seton 
on  Decrees  (p.  601  (2d  edit.) ;  and  see  Ihvl.  604). 

The  M.\ster  of  the  Rolls  said  he  would  inr|uire  as  to  the  practice. 

July  18.  The  M.vstek  of  the  Rolls  [Sir  John  Korailly].  I  have  made  inquiriei-! 
and  found  that  such  orders  have  been  made,  as  of  course,  under  the  statute,  in  other' 
branches  of  the  Court.  It  must,  therefore,  bo  now  understood  that  this  is  the 
proper  practice  for  the  future  ;  for  I  think  it  very  desirable  that  the  mode  pointed 
out  by  the  Act  should  be  adopted,  wherever  it  is  po.ssible.  I  will,  however,  maku 
the  order,  in  the  present  case,  as  the  parties  have,  perhaps,  been  misled  by  the  cast 
of  The  Dean  of  Ely  v.  Guyfonl.  For  the  future,  I  shall  make  no  such  orders  except 
under  the  Act.  j 

Note. — AVhether  such  an  order  can  be  made  before  decree,  qucvre?  See  Heathy.. 
Leioiif,  18  Beav.  527. 

Orders  to  revive,  and  that  the  personal  representatives  may  admit  assets  oi| 
account  before  the  Judge's  Chambers,  may  now  be  obtained  as  of  course  at  the 
Secretary's  Office  at  the  Rolls,  or  by  motion  of  course  in  Court. 


[459]     Underwood  v.  Wing.    July  18,  1854. 

[S.  C.  4  De  G.  M.  &  G.  633  ;  43  E.  R.  655  ;  24  L.  J.  Ch.  293  ;  1  Jur.  (N.  S.),  169 ;  : 
W.  R.  641  ;  3  Eq.  R.  794  ;  3  W.  R.  228  ;  sub  nom.  JFing  v.  Angrarc,  8  H.  L.  C 
183  ;  HE.  R.  397  ;  30  L.  J.  Ch.  65.  Followed,  In  re  GreeWf  SHilemrnt,  1865,  L.  K 
1  Eq.  289.  Cf.  In  re  I'hend'.^  Trusts,  1870,  L.  R.  5  Ch.  145  ;  In  the  goods  of  Alston 
[1892],  P.  142;  In  the  gomh  of  Benyon  [1901],  P.  141.] 

When  husband  and  wife  perish  by  the  same  calamity,  and  there  is  no  evidence  to  thi 
contrary,  the  law  presumes  no  survivorship. 

Husband  and  wife  were  swept  into  the  sea  by  the  same  wave  and  were  never  after 
wards  seen.  The  Court,  rejecting  all  speculations  and  presumptions  arising  froni 
the  relative  strength,  sex,  &c.,  of  the  parties]:  Held,  that  there  was  no  evidence  ti 
shew  which  was  the  survivor,  and  that  therefore  they  must  be  taken  to  have  dieij 
at  the  same  time. 

John  Underwood  and  Mary  Ann,  his  wife,  had  three  children,  Catherine^ 
Frederick  and  Alfred.  Being  about  to  emigrate  to  Australia  with  their  childrer 
Mr.  and  Mrs.  Underwood  made  mutual  wills,  both  dated  the  4th  of  October  1853. 

Mr.  Underwood,  by  his  will,  devised  his  real  and  personal  estate  to  the  Defendanj 
Wing,  his  heirs,  &c.,  in  trust  for  Mrs.  Underwood,  her  heirs,  &c.,  absolutely  ;  anri 
his  will  proceeded  in  the  following  terms: — "And  in  case  my  .said  wife  shall  di' 
in  my  lifetime,  then  I  direct  that  my  said  real  and  personal  estate  shall  be  hel 
by  my  said  trustee,  upon  trust  for  such  of  them,  my  three  children,  Catherin. 
Underwood,  Frederick  Underwood  and  Alfred  Underwood,  as,  being  sons  or  a  sori 
shall  attain  the  age  of  twenty-one  years,  and  being  a  daughter,  shall  attain  that  ag(' 
or  marry  under  that  age,  to  be  equally  divided  between  or  among  them,  share  an  j 
share  alike ;  and  in  case  all  of  them  my  said  children  shall  die  under  the  age  c 
twenty-one  years,  being  sons,  or  under  that  age  and  unmarried,  being  a  daughteij 
then  I  give,  devise  and  bequeath  all  my  real  and  personal  estate,  as  aforesaid,  unt, 
and  to  the  use  of  the  said  William  Wing,  his  heirs,  executors,  administrators  an, 
assigns,  to  and  for  his  and  their  own  absolute  use  and  benefit."     And  the  testate] 
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ppointed  his  wife  and  the  Defendant  William  Wing,  executrix  and  executor  of  his 
I  aid  will. 

I  Mrs.  Underwood,  by  her  will,  made  by  virtue  of  a  [460]  power,  devised, 
)equeathed  and  appointed  all  the  real  and  personal  estate  subject  to  the  power,  to 
Jr.  Underwood,  his  heirs,  &c.,  absolutely  ;  and  her  will  proceeded  in  these  words  : 
;— "(Subject  to  the  estates  and  interests  of  my  children  therein,  under  or  by  virtue 
if  the  saiil  John  Tulley,  deceased.)  And  in  rase  mi/  said  hushand  xhnuhl  die  in  mi/ 
'ifi'tiinr,  then  I  devise,  bequeath  and  appoint  the  said  hereditaments  and  premises, 
>nd  sum  and  sums  of  money,  and  arrears  of  income  aforesaid,  unto  and  to  the  use  of 
iVilliam  Wing,  his  heirs,  executors,  administrators  and  assigns,  to  and  for  his  and 
heir  own  absolute  use  and  benefit."     And  she  appointed  her  husband  and  William 

,»Ving,  executors. 

In  the  month  of  October  1853,  Mr.  and  Mrs.  Underwood,  and  their  three  children, 
';mbarked  on  board  the  ship  "Dalhousie"  for  Australia;  but  on  the  19th  of  October 
:.853  the  ship  foundered  off  Beachy  Head,  and  with  the  exception  of  one  sailor,  John 
irleed,  all  on  board,  including  Mr.  and  Mrs.  Underwood  and  their  three  children, 
')erished.  It  appeared  clear  that  Mr.  and  Mrs.  Underwood  and  their  two  boys  were 
vashed  into  the  sea  by  the  same  wave,  but  their  daughter  Catherine  survived,  and 
)erished  a  short  time  afterwards.  All  the  children  died  under  twenty-one  and 
uimarried. 

;  The  Defendant,  Wing,  proved  the  wills  both  of  Mr.  and  Mrs.  Underwood, 
:ind  the  Plaintiff  obtained  letters  of  administration  to  the  estate  of  Catherine 
■Jnderwood,  their  last  surviving  child. 

The  Plaintiff  insisted  that  Mr.  and  Mrs.  Underwood  had  died  simultaneously, 
md  therefore  that  the  event  had  not  happened  on  which  Mrs.  Underwood  had 
bequeathed  her  property  to  Mr.  Wing,  which  was  "in  [461]  case  my  said  husband 
;;hould  die  in  my  lifetime,"  and  that,  consequently,  Mrs.  Underwood  died  intestate 
,is  to  the  beneficial  interest  in  her  separate  property,  and  that  it  therefore  belonged 
•  0  the  Plaintiff,  as  administrator  of  Catherine,  the  surviving  child. 

The  Plaintiff  also  insisted  that  the  limitations  and  bequests  in  the  will  of 
Sir.  Underwood,  for  the  benefit  of  Wing,  were  wholly  contingent,  and  dependent 
;ipon  the  event  (which  he  insisted  had  not  happened)  of  Mrs.  Underwood  dying  in 
he  lifetime  of  Mr.  Underwood,  and  that,  under  the  circumstances,  the  clear  residue 
)f  Mr.  Underwood's  personal  estate  pertained  to  the  estate  of  Catherine  Underwood, 
'IS  his  sole  next  of  kin  surviving  him. 

j  The  Defendant  Wing,  on  the  other  hand,  contended  that  Mr.  Underwood 
iurvived  his  wife,  and  that  her  property  passed,  in  the  first  instance,  to  her  husband, 
uid  afterwards  passed,  together  with  the  husband's  property,  beneficially  to  him, 
AVing. 

I  The  simple  question,  therefore,  was,  which  was  the  survivor  of  Mr.  and  Mrs. 
ijJnderwood  ' 

I I  Joseph  Keed,  the  only  person  able  to  give  any  account  of  what  had  taken  place 
pn  the  occasion,  was  examined  on  behalf  of  the  Plaintiff.  After  describing  the  ship's 
i,'oing  over  on  her  beam  ends,  he  proceeded  as  follows  : — "From  where  I  was,  I  could 
nee  what  the  other  people  on  the  ship  were  doing.  Four  of  the  Underwood  family 
■ivere  drawn  out  of  the  port  quarter  gallery,  while  I  was  on  the  weather  quarter; 
[  helped  to  draw  them  out  myself.  The  four  were,  the  two  boys  and  Mrs.  and  Mr. 
LInderwood.  I  don't  believe  they  were  there  more  than  [462]  throe  minutes,  at  the 
jjutside.  As  I  was  helping  to  clear  away  one  of  the  boats,  I  heard  a  scream,  and 
■  coked  round  and  saw  Mrs.  Underwood  gral)bing  for  or  trying  to  lay  hold  of  one  of 
;ier  boys.  I  saw  her  take  hold  of  him  while  they  were  both  on  the  side  of  the 
ivessel.  The  mother  was  with  the  two  boys ;  the  father  was  close  to  them  b}-  the 
;>hip's  rail,  a  good  two  steps  off  from  them.  The  next  I  saw  was,  they  were  all 
jcogether,  the  husband  had  his  wife  in  his  arms,  and  the  two  boys  were  holding  on 
::o  the  mother  ;  they  were  all  clasped  together.  I  don't  believe  it  was  a  minute 
jiefore  a  sua  rame  and  .iiivpt  them  all  off ;  tlwi/  seenu'd  to  ;jo  off  all  at  once  :  I  don't  think 

;hey  were  separated.  I  saw  no  more  of  them  ;  the  sea  swept  them  right  off:  noiii'  of 
I'liein  eirr  rame  in  dtjlit  timin  that  I  .saw  ;  I  did  not  see  Mr.  Underwood  again.  The 
i-laughter  was  not  with  them  at  that  time ;  she  was  picked  up  from  the  forward  part 
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of  tho  poop,  abreast  of  the  main  ligjj^ng.  I  saw  the  daughter  alive  after  the  othere 
went  down."  He  then  described  the  attempts  made  to  save  Miss  I'nderwood,  the 
last  survivor  of  the  family,  who  was  lashed  to  a  spar,  and  afterwards  swept  into  the 
sea  and  perished;  and^the  witness  then  proceeded  thus:  "It  was  while  Mr.  and 
Mrs.  Underwood  and  the  boys  were  clasped  together,  as  I  have  l)efore  described, 
that  they  were  washeil  over.  They  were  clasped  together  in  this  manner :  the 
boys  had  hold  of  tho  mother,  and  the  father  had  his  arms  round  them  all,  and  they 
were  in  that  state  when  tho  sea  swept  over  the  vessel.  That  was  the  last  I  saw  of 
them.  At  the  time  Mr.  and  Mrs.  Underwood  were  washed  away  they  did  not  seem 
to  be  exerting  themselves;  they  seemed  resigned  to  their  fate." 

Mr.  1!.  Palmer  and  Mr.  Prendergast,  for  the  Plaintiff,  contended  that  there  was  no 
proof  of  survivorship  [463]  on  either  side.  That  the  evidence  proved  that  the 
husband  and  wife  had  been  swept  into  the  sea  together,  and  perished  at  the  same 
time.  They  relied  on  the  evidence  of  the  Plaintiff's  witnesses,  which  explained  the 
process  and  effect  of  death  by  drowning,  technically  called  ti.'<]ili>/.ria,  and  which,  they 
said,  supervened  within  two  minutes  after  submersion,  though  life  continued  for  a 
short  time  afterwards.  They  argued  that  it  shewed  distinctly  that  Mr.  and  Mrs. 
Underwood  died  at  the  same  instant,  and  that  it  was  impossible  to  give  an  opinion, 
of  any  value,  as  to  who  was  the  survivor. 

Mr.  Koupell  and  Mr.  Baggallay,  for  the  Defendant,  contended  that  the  husband 
had  survived  the  wife.  They  argued  that  survivorship,  like  all  other  matters  of  fact, 
was  to  be  determined  by  the  evidence,  and  the  weight  of  presumption  to  be  derived 
from  an  examination  of  all  the  different  circumstances  connected  with  the  deaths  of 
the  parties.  They  insisted  on  the  utter  im}iossil)ilit\-  of  the  lives  of  two  persons 
becoming  extinct  at  the  same  instant  of  time,  when  there  were  so  many  circumstances 
which  might  prolong  or  accelerate  death  by  drowning.  They  relied  on  the  evidence 
of  the  Defendant's  witnesses,  who  thought  that  two  persons  submersed  at  the  same 
time  would  not  die  at  precisely  the  same  instant,  and  that  the  husband  must,  in  all 
human  probability,  have  been  the  survivor.  This  opinion  was  founded  on  the  greater 
buoyancy  of  the  husband's  body,  which  is  generally  less  in  a  female  than  in  a  male — 
on  his  greater  strength  and  power  of  resisting  the  causes  of  death — on  the  fact  of  his 
being  a  good  swimmer,  and  the  probable  effects  of  female  terror  to  accelerate  drown- 
ing, and  on  her  screaming,  which  would  exhaust  the  air  from  her  lungs. 

The  following  authorities  were  cited: — Mason  v.  [464]  Maxcm  (1  Mer.  308;  Reg. 
Lib.  1815,  p.  572);  Code  Civ.  (p.  720);  In  the  qoah  of  Sehn/n  (3  Hagg.  Rep.  748); 
Broucjlitm  V.  Randall  (Cro.  Eliz.  502);    Taylor  v.  Dvplock  (2  Phillimore,  261);   In  the 
goo<ls  of  Murraii  (1  Curt.  596) ;  Satfirthwaite  v.  Pmirll  {IlmL  705) :  If'nqht  v.  Xetlieiivood 
(1   Salk.   593,  n.) ;     JFrighl  v.  Saniiwla   (2   Phillimore,   266,  n.) ;    Taylor's    Medical 
Jurisprudence,  pp.  596,  599,  601,  618) ;    Becke's  Medical  Jurisprudence,  p.  659  {7th 
edit.) ) ;  Sillkk  v.  Booth  (1  Younge  &  C.  (C.  C.)  117,  739)  :  Ihnranf  v.  Fiim,!  (5  De  G.  i 
&  Sm.  343);    The  King  v.  Dr.  Haij  (1   William  Black,  640)  ;    Fearne's  Post.  Works  { 
(p.  38) ;  Colrin  v.  Tin'  Queen's  Proctor  (l  Hagg.  Ecc.  Kep.  92) ;  4  Burge's  Comm.  (p.  27) 
Best  on  Evidence  (p.  478,  s.  397) ;  Greesleaf  on  Evidence  (p.  35,  s.  29) ;   1   Phillips  ' 
on  Evidence  (p.  479  (10th  ed.));   Hubback  on  Succession  (p.  191);   In  the  goals  oj  i 
M.  A.  Unilem-ooil  (22  L.  T.  292) ;  In  the  gooils  of  B.  Thompson  {PnJ.). 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (without  calling  for  a  reply). 
In  this  case,  the  evidence  of  Joseph  Reed  is  distinct  and  clear  as  to  the  mode  in 
which  the  death  took  place.  The  evidence  is  given  in  a  very  striking  manner,  and 
with  details,  which  cannot  fail  to  impress  anybody  who  has  heard  it  with  the  truth 
of  what  he  states,  and  the  belief  that  he  was  stating  exactly  what  took  place.  That 
he  was  in  a  condition  of  mind  to  be  able  to  see  what  happened  is  evident  from  the 
fact  of  his  being  so  attentive  to  others,  b_v  his  attempt  to  save  the  girl  from  an 
imminent  death  by  lashing  her  to  a  large  spar,  which,  at  all  events,  prolonged  her 
life  for  some  period  of  time,  and  gave  her  a  chance,  however  remote,  of  pre-[465]- 
servation.  The  witness  noticed  exactly  what  took  place,  he  attended  to  the  whole  of 
the  circumstances,  and  his  evidence  to  me  is  di,stinct — that  he  saw  the  wife  and  the 
two  children  clinging  to  her,  and  the  hu.sband  with  his  arms  around  them,  all  swept 
away  by  a  wave  into  the  water ;  that  they  then  disappeared,  and  he  never  saw  them 
again,  and  he  believes  they  disappeared  in  an  eddy  produced  by  the  action  of  the 
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waves  and  the  resistance  of  the  vessel  combined.  It  is  impossible  for  me  to  doubt 
,Dr  disbelieve  that  evidence,  or  to  adopt  the  suggestion  of  anything  dift'erent  having 
occurred.  This  evidence  is  to  me  quite  distinct  and  clear,  and  it  establishes  that 
Ithose  four  persons  were  immersed  together  in  the  water,  that  they  sunk  at  once,  and 
Inever  appeared  again. 

1  Then  the  question,  in  that  state  of  circumstances,  is  whether  I  can  come  to  the 
ipresumption  that  the  husband  survived  his  wife.  The  evidence  before  me  on  the 
subject  is  all  one  way  :  it  states  that  insensibility  takes  place  in  the  space  of  about 
a  minute,  and  that  death  takes  places  in  two  or  three  minutes,  but  that  it  is  totally 
impossible  to  determine  exactly  ;  that  this  does  not  depend  apparently  upon  any 
peculiar  circumstances  of  constitution  if  the  person  die  from  drowning.  It  appears, 
ihowever,  that  a  person  may  die  from  a  cause  produced  by  an  immersion,  which  is  not 
properly  speaking  drowning.  I  have  no  evidence  whatever  upon  this  subject 
applicable  to  the  present  case  ;  but  when  I  am  a.sked  to  infer  from  the  medical 
testimony  that  a  woman  is  more  liable  to  such  accidents,  and  that  therefore  .she 
probably  died  first,  I  may  just  as  well  assume  that  her  ha.sband  died  from  apoplexy, 
as  that  the  wife  died  from  any  sudden  cause  other  than  drowning,  because  it  appears, 
ifrom  the  evidence  of  a  medical  man,  that  apoplexy  is  a  frequent  cause  of  death  in 
:the  case  of  sudden  immersion  in  water,  [466]  as  well  as  asphyxia.  It  is  possible  to 
[speculate  to  an  unlimited  extent,  but  to  come  to  a  safe  conclusion,  or  to  a  definite 
result  is,  in  mv  opinion,  totally  impossible. 

With,  the  exception  of  SiUirl:  v.  Booth  (1  Younge  &  C.  (C.  C.)  117,  739)  (in  which 
it  does  not  appear  to  me  there  was  any  decision  on  the  point,  because  the  Master  had 
found  a  particular  fact,  which  had  been  acquiesced  in,  and  no  exception  had  been 
taken  to  it),  all  the  reported  cases  concur  in  this,  that  in  such  a  state  of  things  it  is 
■impossible  for  the  Court  to  come  to  an}'  conclusion  as  to  which  died  first. 
I  The  result  is,  that  it  being  impossible,  in  the  absence  of  any  evidence  on  the 
isubject,  to  come  to  the  conclusion  that  one  died  before  the  other,  no  decision  can  be 
made  founded  on  the  assumption  that  either  was  the  survivor.  This  is  distinctly 
ilaid  down  in  the  case  of  Mason  v.  Mason  (1  Mer.  308),  Tai/lor  v.  Diphrk  (2  Phillimore, 
261),  and  in  the  case  of  Satkrfhwaite  v.  Poivell  (1  Curt.  705),  which  also  decides  that 
ithe  burden  of  proof  lies  on  the  person  who  attempts  to  establish  the  survivorship. 
'it  is  impossible  for  this  Court  to  say  that  there  is  any  evidence  before  it  to  shew 
'which  of  this  group  of  four  persons,  who  were  swept  into  the  sea  on  the  19th  of 
!Octol)er,  was  the  survivor.  If  I  were  compelled  to  decide  as  to  the  relative  periods 
jof  death  of  each  on  this  evidence,  I  should  judge  the  probability  to  be  that  thev  all 
■became  insensible  at  the  same  moment,  and  that,  in  fact,  death  took  place  as  nearly 
as  possible  at  the  same  time.  If  the  evidence  had  been  that  the  wife  was  screaming 
'at  the  moment  she  was  immersed  in  the  water,  it  would  no  doubt  have  had  an  eft'ect 
Ion  nie  ;  but  the  evidence  is  not  that  she  screamed  at  the  moment  she  was  immersed 
in  the  water,  but  that  the  scream  preceded  the  immersion,  and  the  [467]  immediate 
•effect  of  screaniing  would  he  to  cause  the  breath  to  be  drawn  in  immediately 
'  afterwards. 

My  opinion  is  that  I  must  consider  that  there  is  no  evidence  to  shew  me  who  is 
the  survivor,  and  the  conclusion  of  law  is  that  I  cannot  found  any  decision  on  the 
i  assumption  that  either  was  the  survivor. 

i       The  result  is  that   I   think    that    the    Defendant    has    not   made    out   that    the 
contingency  has  arisen   on  which    his   title   depends,  and   I   must    make   a   decree 
1  accordingly. 

I       Note. — Heard  on  appeal  before  the  Lord   Chancellor  and  two  Common    Law 
Judges.      (January  31,  1855.)      [4  De  G.  M.  &  G.  6G3,  and  8  H.  L.  C.  183.] 
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[467]    BiDDULPH  I'.  Lord  Camoys.    July  20,  1854.  j 

Depositions  of  witnesses,  examined  under  a  bill  to  perpetuate  testimony,  in  aid  of  an 
ejectment,  and  who  were  resident  abroad  and  refused  to  come  to  this  country,  1 
ordered  to  be  published.  j 

A  similar  application  refused  as  to  a  witness  in  England,  who,  on  account  of  blindneuj 
and  infirm  state  of  health,  was  stated  to  be  unable  to  leave  home,  and  who  had 
stated  his  age  to  be  eighty-three. 

A  bill  to  perpetuate  testimony  had  been  filed  by  the  Plaintiff  in  1845,  alleging', 
himself  to  h)e  tenant  in  tail  in  remainder,  expectant  on  the  determination  of  the' 
existing  life-estate  of  his  father,  of  certain  estates,  against  the  party  in  possession,! 
and  further  alleging  that  the  Plaintiff  was,  during  the  tenancy  for  life,  unable  to; 
proceed  at  law  to  recover  possession.  * 

Several  witnesses  had  accordingly  then  been  examined.  The  tenant  for  life  died, 
in  1854,  and  the  Plaintiff  now  moved  that  the  depositions  of  the  witnesses  "might! 
be  published,  and  that  the  same  might  be  used  upon  the  trial  of  the  actions  com-' 
menced  by  the  Plaintiff  against  the  Defendant  Lord  Camoys  "  and  others  to  recover 
possession  of  the  estates.  ' 

Several  of  the  witnesses,  who  had  been  examined,  were  now  proved  to  be  dead. 
Three  were  residing  abroad,  and  had  stated  "  that  they  would  not  consent  [468]  to' 
go  over  to  f^ngland "  to  renew  their  evidence.  Another,  Hammond,  resident  in 
England,  was  stated  to  be  "  blind,  on  which  account,  and  in  consequence  of  his  infirm 
state  of  health,  he  had  not  been  able  to  leave  home  for  many  years  past,  and,  for  the' 
same  reason,  he  was  unable  to  do  so  now."  Hammond  had  also  informed  thei 
■deponent  that  he  was  in  his  eighty-fourth  year,  which  the  deponent  believed,  but 
Hammond  himself  made  no  affidavit  j 

Mr.  K.  Palmer  and  Mr.  Bagshawe,  in  support  of  the  motion. 

Mr.  Roupcll  and  Mr.  Fleming,  cantrii,  did  not  object  to  the  publication  of  the 
evidence  of  the  deceased  witnesses,  but  contended  that  those  who  were  still  living.' 
ought  to  be  examined  again  openly  in  Court,  or  under  a  commission,  issuing  out  of 
the  Common  Law  Court,  and  that  it  was  only  upon  a  return  of  such  a  commission, 
shewing  that  the  witness  would  not  again  submit  to  be  examined,  that  the  order 
asked  should  be  made.  That,  as  to  Hammond,  the  evidence  was  insufficient  to  shew 
that  he  could  not  be  now  examined.  They  cited  Ga^an  v.  Wordsworth  (2  Ves.  seni 
325,  336),  where  Lord  Hardwicke  said  that  the  fundamental  rule  was  that  deposition! 
are  not  to  be  published  except  where  there  is  a  moral  impossibility  to  have  ar 
examination  in  chief. 

The  Master  of  the  Rolls  [Sir  John  Komillyl.  I  am  of  opinion  that,  to  furthei. 
the  ends  of  justice,  I  ought  to  make  the  order.  The  case  cited  has  no  application 
because  that  was  a  case  of  evidence  taken  de  bene  gx.sv  in  a  cause  pending  in  thii 
Court,  and  not  on  [469]  a  bill  to  perpetuate  testimony  in  aid  of  an  action  at  law 
and  preserve  testimony,  in  case  it  could  be  given  in  the  regular  manner. 

In  a  suit  in  Chancery,  evidence  taken  de  hem  esse  is  not  allowed  to  be  used,  unless 
it  be  shewn  that  it  cannot  be  taken  in  the  usual  manner,  and  Lord  Hardwicke 
required  evidence  that  there  was  a  moral  impossibility  of  having  the  witness  examinee 
in  chief.  The  same  rule  applies  to  a  Court  of  law,  and  you  must  there  shew  tha 
the  evidence  cannot  be  taken  in  the  customary  manner,  that  is,  lici'i  voce.  The  sami 
rule  applies  to  the  case  of  witnesses  examined  under  a  commission  issuing  out  o 
the  Court  of  Chancery  in  aid  of  proceedings  at  law,  for  if  it  be  possible,  the  witnes 
must  be  produced  in  the  Court  of  law. 

I  shall  not  make  any  positive  order  that  these  depositions  shall  be  used,  but 
think  the  evidence,  not  only  of  those  persons  who  are  dead,  but  also  of  those  whi 
are  abroad  and  refuse  to  come  to  this  country,  must  be  published.  It  is  necessar, 
to  order  their  publication,  and  then  they  may  be  used  or  not,  according  as  the  Judg 
who  tries  the  action  may  think  necessary  for  the  furtherance  of  justice,  in  case  i| 
should  appear  that  the  evidence  of  the  witnesses  cannot  be  given  viva  voce. 

In  the  case  of  John   Hammond,  I  think  there  is  not  sufficient  evidence.    Tb 


]BBAV.«0.  KNOTT    r.    COITEE  433 

(Jer  must  be  in  the  form  in  Attorney-General  v.  Eay  (2  Hare,  518  ;  3  Hare,  335  ;  6 
.'av.  335). 

[470]  Abstract  of  Order. — Order  publication  and  production  at  the  trial,  and 
I  ler  "  that  either  of  the  parties  be  at  liberty  to  make  such  use  of  the  said 
ioceedings,  interrogatories  and  depositions  on  the  said  trial  as  by  law  they  can." 

I  Note. — See  Morrison  v.  Arnold,  19  Ves.  670;  Barnsdale  v.  Lowe,  2  Rues.  &  Myl. 
Y2 ;  1  Sm.  Pr.  630  (3d  edit) ;  O'Hara  v.  O'Hara,  1  Hogan,  284 ;  Cazenove  v.  Vaughan, 
Maule  <te  Selw.  4. 

[470]    Knott  v.  Coitee.    .My  20,  24,  1854. 

.sequestration  having  been  only  partially  successful,  a  motion  was  made  to  revive 
an  attachment.     Held,  that  the  order  could  not  be  made  ex  parte. 
I 

f  Mr.  Lloyd  moved  for  libeity  to  revive  an  attachment  after  a  sequestration  had 
ioved  but  partially  ett'ective.     Xo  notice  had  been  given  of  the  motion, 
i  The  M.vster  of  the  Koll.s  directed  the  order  to  be  made,  if  the  registiar 
.'ould  find  it  regular  and  according  to  the  practice. 

;  July  24.  The  M.\ster  of  the  Kolls  [Sir  John  Komilly].  Mr.  Walker,  the 
.sjistrar,  has  consulted  some  authorities,  and  has  found  two  cases  in  which  similar 
Vlers  were  made,  as  to  a  serjeant-at-arms,  but  on  referring  to  the  registrar's  book, 

finds  that  in  both  cases  the  order  was  made  on  notice. 

The  principle  is  the  same  ;  I  cannot  allow  the  order  to  be  made  ex  parte,  and 
■tice  must  be  given. 

I  Note. — See  Barnealy  v.  Powel,  Dick.  130  ;  Hopkins  v.  Adcock,  Ibid.  443  ;  Anonynwus, 
losely,  246. 

[471]     Swan  v.  Holmes.     July  27,  1854. 

i.-quest  of  the  interest  of  one  property  to  two  sisters,  and  of  another  property  to  a 
I  female  cousin,  and  "  in  case  of  the  death  of  the  above  three  females  "  over.  Held, 
,  that  the  gift  over  took  efiect  as  each  fund  was  liberated  by  the  deaths  of  the  tenants 

for  life  thereof  respectively. 
'  testator  having  three  species  of  property,  viz.,  his  own  property,  property  derived 

from  his  wife,  and  a  reversion  in  £10,000  consols,  bequeathed  his  own  property  to 
I  his  two  sisters  with  benefit  of  survivorship,  his  wife's  property  to  his  cousin  Margaret, 
I  and  he  proceeded  thus  : — "  In  case  of  the  tleath  of  the  above  three  females,  the  interest 

to  be  divided  amongst  my  cousins  [naming  four]  for  their  lives,"  and  the  property, 
;  including  the  £10,000  trust  money,  "to  devolve  "  to  the  children  of  three  of  those 

cousins  [naming  them]  in  equal  proportions.  Held,  that  Margaret  was  not,  by 
I  implication  or  otherwise,  entitled  to  more  than  the  wife's  property  ;  secondly,  that 
'  there  was  no  intestacy  between  the  death  of  the  surviving  sister  and  that  of  Margaret, 
•  but  that  the  different  portions  of  the  property  went  over,  from  time  to  time,  as  they 
i  were  liberated  by  the  respective  deaths  of  the  tenants  for  life  thereof  respectively  ; 

thirdly,  that  the  four  cousins  took  life  interests  in  the  trust  fund,  as  tenants  in 
;  eoninion,  and  that  on  the  deaths  of  each  their  shares,  then  set  free,  went  over  to 
I  the  children  of  the  three  cousins  pir  capita  and  not  per  stirpes. 

I  sum  of  £10,000  consols  was  held  in  trust  for  two  sisters  for  life,  and  after  their 
j  deaths  two-thirds  of  the  capital,  in  trust  for  their  brother,  and  one-thiid  in  trust  for 
,  the  two  sisters.  The  brother  bequeathed  "  the  whole  of  his  property  "  to  trustees, 
I  as  to  part  upon  certain  trusts  for  his  sisters,  and  he  aftei  wards  betjueathed  "  the 
;  property,  including  the  £U),000  trust  money,"  to  other  parties.  Held,  that  the  sisters 
\  must  be  put  to  their  election  between  the  interests  taken  by  them  under  the  will 
I  and  their  interest  on  the  £10,000. 


The  testator,  Matthew  Holmes,  at  the  date  of  his  will,  and  at  his  death,  had  two 
sters,  Mary  and  Elizabeth. 
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At  those  periods  he  was  possessed  of  three  descriptions  of  property — first,  his  own 
property,  consisting  of  ,£6738  stock,  and  his  residuary  estate  ;  secondly,  property  left 
to  him  b}-  his  wife  ,  consisting  of  £.5953  stock  ;  and  thirdly,  an  absolute  reversionaiy 
interest  in  two-thirds  of  a  sum  of  £10,000  consols,  standing  in  the  names  of  trustees 
His  two  sisters,  Marj'  and  Elizabeth,  were  entitled  to  the  dividends  on  the  £10,00(1, 
during  their  lives  and  the  life  of  the  survivor,  and  they  were  also  absolutely  eutitloil 
to  the  reversion  of  the  remaining  third  of  the  capital. 

In  this  state  of  circumstances,  the  testator,  in  1S2G,  [472]  made  his  will,  in  the 
following  terms: — "I  leave  the  whole  of  my  property  in  tiust  to  John,  William 
and  Henry  Holmes,  the  interest  of  my  own  to  he  paiil  to  my  sisters  in  equal  moietiL's, 
during  their  lives,  with  the  benefit  of  survivorship,  the  interest  of  property  that  1ki» 
been  left  me  by  my  late  dear  wife,  to  be  paid  to  Margaret  [Holmes],  as  a  proof  of  our 
affection  and  gratitude  for  her  devoted  attentions,  during  her  grievous  illness.  In  ca-e 
of  the  death  of  the  above  three  females,  the  interest  to  be  divided  amongst  my  cousins, 
John,  William,  Henry  and  Mary  Holmes,  for  their  lives,  and  the  property,  including  tlic 
£10,000  £3  per  cent,  trust  money,  to  devolve  to  the  children  of  the  said  John. 
William  and  Heniy,  in  equal  proportions.  The  above  is  to  be  subject  to  an  ainuiity, 
during  her  life,  of  my,"aunt  Alice  Barron,  a  legacy  of  £.50,  to  Sarah  Atkinson,  my  god- 
daughter, and  William  Andrew  Goth  Scott,  my  godson,  and  some  other  small  legacies, 
which  I  may  probably  leave." 

The  testator  died  in  1834,  his  sister  Mary  died  in  1837,  and  Elizabeth  in  1854, 
but  his  cousin  Margaret  was  still  living. 

Of  the  four  cousins  John,  William,  Henry  and  Mary,  William  alone  was  living, 
and  none  of  them  had  issue,  except  Henry  who  had  left  four  children. 

The  principal  questions  arising  on  this  special  case  were,  first,  whether  Margaret. 
on  the  death  of  the  two  sisters,  took  any  interest  in  the  testator's  own  property  and 
the  £10,000  consols. 

Secondly,  whether  the  testator's  sisters,  Mary  and  Elizabeth,  were  bound  to  elect 
between  the  benefits  [473]  given  them  by  the  will  and  the  interests  disposed  of  by 
the  testator  in  the  £10,000  consols, 

Mr.  Toller,  for  the  Plaintiff's,  the  assignees  of  a  child  of  Henry,  and  Mr.  J.  V. 
Prior  and  Mr,  Shapter,  in  the  same  interest,  contended  that  Margaret  took  no  interest 
either  in  the  testator's  own  property,  or  in  the  trust  property,  and  that  the  case  of 
Pearce  v.  Edintwle'!  (3  Younge  &  Coll,  (Exch,)  246),  which  would  be  cited  by  the 
Defendants,  was  distinguishable  ;  for  there  the  whole  was  given  to  two  persons  in  the 
first  instance,  but  here  there  was  no  gift  to  Margaret,  either  of  the  testator's  or  of 
the  trust  property. 

Secondly,  they  contended  that  there  was  no  intestacy  between  the  death  of  the 
surviving  sister  and  that  of  Margaret,  but  that  the  different  classes  of  property,  as 
they  became  released  by  the  death  of  the  tenants  for  life,  were  immediately  divi-sible. 

Thirdly,  that  this  was  a  ease  in  which,  though  the  testator  was  entitled  to  two- 
thirds  of  the  £10,000,  his  sisters  were  bound  to  elect;  Paillmri/  v.  Clarke  (2  Macn.  A 
G,  298).     They  also  referred  to  Ednvnls  v,  Edwunh  (15  Beav,  357), 

Mr,  Hoare,  for  Margaret  Holmes,  contended  that,  by  implication,  she  took  a  life- 
estate  in  the  whole  of  the  property  beiiueathed,  for  it  was  onlj'  given  over  on  the 
death  of  the  "above  three  females,"  that  is,  after  the  death  of  the  survivor.  He 
cited  Billings  v.  Sam/om  (1  Bro.  C.  C.  393);  M'Dirmott  v.  Jrallace  (5  Beav.  142); 
Townley  v.  Bolton  (1  Myl,  &  K,  148);  Allin  v,  Crawshaii  (9  Hare,  382);  Cochhott  V. 
Cochhott  (2  Coll.  432) ;  Roe  d.  Bemlale  v.  Sumwersd  (5  Burr.  2608), 

[474]  Mr,  Mackeson,  for  William  Holmes,  the  only  surviving  cousin,  who  was  also 
entitled,  under  the  sister  Elizabeth,  to  one-sixth  of  the  £10,000  consols.  First,  no 
cross-remainders  are  to  be  implied  between  the  sisters  and  Margaret,  and  the  cases 
cited  do  not  apply ;  for  here  there  are  three  distinct  funds,  each  devoted  to  a 
particular  purpose,  and  as  each  such  purpose  is  satisfied,  the  corresponding  fund  goes 
over.  Cross-remainders  cannot  be  implied  between  two  different  estates.  Secondly, 
but  cross-remainders  are  to  be  implied  between  the  cousins,  and  William,  as  the 
survivor,  takes  the  whole  income  for  life,  Thirdl\%  no  case  of  election  arises ;  the 
will  is  satisfied  by  making  it  operate  on  that  interest  in  the  £10,000  consols,  which 
the  testator  himself  possessed.     He  intended  to  dispose  of  that  which  belonged  to 
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himself,  and  not  that  which  he  had  no  power  to  bequeath.  Such  is  the  natural 
inference.  He  cited  Ewinghn  v.  Fenn  (16  Jur.  398) ;  Jf'illes  v.  Douglas  (10  Bcav.  47) ; 
Lainson  v.  Lainsan  (18  Beav.  1) ;  Lonl  Doui/las  v.  Chalmcr  (2  Ves.  jun.  501)  ;  Tucker- 
man  V.  Jifnies  (11  Mod.  108  ;  S.  C.  4  Bac.  Abr.  467) ;  Malcolm  v.  Martin  (3  Bro.  C.  C. 
50) ;  .tni(slron;/  v.  Ehlridge  (Ibiil.  215)  :  Pearce  v.  Edim-ades  (3  Y.  &  Coll.  (E.x.)  246). 

Mr.  >Sidne\'  Smith  and  Mr.  Cotton,  for  the  representatives  of  Mary  and  Elizabeth, 
the  sisters.  Between  the  deaths  of  the  two  sisters  and  that  of  Margaret,  there  will 
be  an  intestacy,  for  nothing  is  given  over  until  the  death  of  the  three  females. 
Secondly,  the  cousins  took  as  tenants  in  common,  with  remainder  to  their  children,  by 
representation,  and  three  having  died  without  issue  their  shaios  are  undisposed  of. 
Thirdly,  this  is  a  case  for  election  ;  L'anelui/h  v.  lianilaf/h  (2  Myl.  it  K.  441)  :  Jlex  v. 
Mal<ii-i'i75']-a}its  of  Bingstead  (9  Barn.  iV  Cr.'218) ;  Jmcs  v.  Randall  (1  Jac.  &  \\.  100) ; 
Cunninghaiii  v.  Mtirrag  (1  De  G.  &  Sm.  366) ;  Duinmer  v.  Pitcher  (2  Myl.  iV:  K.  262) ; 
Lanl  Rancliffe  v.  Ludij  Parki/n.<  (6  Dow.  149) :  Hairlcins  v.  Ha/nerton  (16  Sim.  410). 

Mr.  Toller,  in  reply,  argued  that  the  cousins  took  no  interest  in  the  £10,000 
consols,  which  was  given  only  to  their  children,  immediately  on  the  decease  of  the 
two  sisters. 

The  M.vster  of  the  Rolls  [Sir  John  Komilly].  This,  though  a  very  short  will, 
has  given  rise  to  a  great  number  of  questions. 

It  is  important  to  bear  in  mind  that  the  testator  had  three  classes  of  property 
which  he  had  in  view,  and  distinguished  in  various  parts  of  his  will,  viz.,  his  own 
property,  his  wife's  property,  and  the  trust  fund. 

He  gives  his  own  property  to  his  two  sisters  for  their  lives,  with  benefit  of 
survivorship,  and  he  gives  the  interest  of  his  wife's  property  to  his  cousin  Margaret. 
Having  done  that  he  proceeds  thus:  "In  case  of  the  death  of  the  above  three 
females,  the  interest  to  be  divided  amongst  my  cousins."  There  having  been  two 
previous  gifts  of  distinct  properties,  I  think  it  impossible,  upon  the  plain  and  natural 
meaning  of  these  words,  to  infer  that  he  intended  any  survivorship  as  between  the 
two  sisters  and  the  cousin.  I  think  there  are  no  words  by  which  the  Court  can 
arrive  at  any  such  conclusion,  and  I  am  therefore  of  opinion  that,  on  the  death  of 
the  surviving  sister,  there  was  no  gift  over  of  the  testator's  own  property  to  Margaret, 
the  cousin. 

[476]  The  next  question  is  what,  upon  the  death  of  the  surviving  sister,  is  to  be 
done  with  the  property  bequeathed  to  them  for  their  lives  !  In  my  opinion  the  gift 
over,  "  in  case  of  the  death  of  the  above  three  females,"  means  that  the  property  let 
loose  on  their  respective  deaths  is  then  to  be  divided  amongst  the  four  cousins  for 
their  lives.  This  case  is  perfectly  distinct  from  those  which  have  been  referred  to. 
T^riiJi )/  v.  Bolton  (1  Myl.  it  K.  148)  is  a  strong  case  of  that  class  where  long  annuities 
li;il  lieen  bequeathed  to  two,  during  their  joint  lives,  and,  after  their  decease,  to 
another  person,  and  it  was  held  that  the  survivor  of  the  two  took  for  life.  The  word 
"after  "  does  not,  however,  occur  in  the  will  ;  the  gift  over  is  not  " after  the  death  of 
the  three  females,"  or  "after  the  death  of  the  survivor,"  but  "in  case  of  the  death  of 
the  above  three  females,"  the  interest  is  then  to  be  divided  amongst  his  four  cousins. 
What  interest  .'  Why  the  interest  of  the  female  who  dies,  and  which  is  thereby 
released,  is  to  be  divided. 

In  my  opinion  that  includes  the  £10,000  consols,  when  it  falls  in  upon  the  death 
of  the  survivor  of  the  two  sisters.  This  construction,  I  think,  is  strengthened  bj'  the 
word  "devolve,"  from  which  it  is  to  be  inferred  that  the  property  to  devolve  to  the 
children  of  the  cousin  had  been  previously  disposed  of  by  the  testator.  This  fund 
was  liberated  on  the  death  of  the  survivor  of  the  two  sisters,  but  nothing  was  then  to 
devolve  on  the  children  of  the  cousins,  the  interest  being  divisilile  amongst  the 
cousins,  "for  their  lives,"  and  the  property,  which  means  the  capital,  was  afterwards 
to  drrolre  to  the  children.  I  think  the  property  he  was  referring  to  was  the  whole 
property,  and  that  the  roa.son  for  giving  a  survivorship  to  his  sisters,  as  to  his  own 
property,  was  to  [477]  put  it  on  the  same  footing  as  the  trust  property.  He  intended, 
as  and  when  the  several  interests  were  let  loose  by  the  deaths  of  the  parties,  that  it 
should  be  divided  between  the  four  cousins,  for  their  lives,  and  on  their  deaths  the 
property  (that  is  his  own  property,  his  wife's  property,  and  the  trust  property)  should 
devolve  on  the  children  of  the  three. 
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I  think  that  the  only  way  of  giving  a  meaning  to  these  words  is  to  say  that  he 
thought  he  had  disposed  of  the  interest  of  the  £10,000  on  the  death  of  the  sisters. 

I  think  the  testator  has  not  only  disposed  of  the  whole  of  his  own  property,  and 
that  there  is  no  intestac}',  but  that  he  has  gone  beyond  that,  and  has  disjjosed  of 
something  that  was  not  his  own  property,  namely,  the  £10,000  consols,  on  the  death 
of  his  two  sisters ;  and,  under  some  misapprehension,  probably  that  this  propert}'  was 
entirelj'  his  own,  he  has  disposed  of  it  as  such,  and  directed  it  to  go  to  the  four 
cousins  and  the  children  of  three  of  them. 

I  cannot  accede  to  the  argument  that  the  children  of  the  cousins  take  b_v  repre- 
sentation, and  that  I  am  to  read  this  will  as  if  the  children,  on  the  death  of  the 
parents,  were  to  t;ike  their  parents'  share,  for  the  testator  gives  this  property  to  his 
four  cousins,  for  their  lives,  and  then  he  gives  it,  in  eejual  proportions,  to  the  children 
of  the  three,  that  is,  to  the  children  of  a  distinct  and  separate  class  of  persons.  If  he 
had  intended  that  they  should  take  by  representation,  he  would  have  said  that,  on 
the  death  of  each,  their  children  are  to  take  their  shares.  The  words  are,  "  the  interest 
to  be  divided  amongst  my  cousins "  (naming  four).  That  is  a  clear  tenancy  in 
common.  I  must  adopt  the  same  con-[478]-struction  in  the  second  part  of  the  will, 
which  directs  the  property  to  devolve  on  the  children  of  three  oidy  of  the  cousins, 
"in  equal  proportions,"  and,  in  my  opinion,  this  is  a  bequest  to  the  four  cousins,  as 
tenants  in  common,  and  as  they  die,  their  shares  of  the  property  are  to  devolve  on 
the  children  of  John,  William  and  Henry,  as  tenants  in  common.  There  are  no  words 
from  which  I  can  impoit  that  the  children  of  the  four  cousins  are  to  take  by  repre- 
sentation their  respective  parents'  shares.  I  think,  therefore,  that  the  children  of 
John,  William  and  Henry  take  the  shares  which  are  set  free  on  the  death  of  each  of 
the  four  cousins,  as  soon  as  they  die.  It  is  true  that  there  may  be  some  additional 
members  of  the  class,  at  the  time  each  share  falls  in,  but  that  is  an  inconvenience  (if 
it  be  one),  which  fre(iuently  arises  on  wills  of  this  description. 

On  the  question  of  election,  I  think  that  the  sisters  were  not  entitled  to  retain 
both  their  rights  and  interests  under  the  will  and  in  the  reversionary  two-si.'cths  of 
the  XIO.OOO  consols. 

[478]     Daniel  i:  Gosset.    July  28,  1854. 

[Questioned,  see  Conwck  v.  Waihuan,  1868,  L.  R.  7  Eq.  80.] 

A  testator  bequeathed  a  pecuniary  legacy  in  trust  for  his  sister  for  life,  and  after  her 
decease  to  pay  it  to  her  children,  equally,  to  be  paid  at  twenty-one,  with  benefit  of 
survivorship  in  case  of  death  under  twenty-one,  with  a  clause  for  maintenance. 
There  was  a  gift  over  to  other  parties,  in  case  there  should  be  no  child  UdiKj  uf  the 
deu/h  of  the  sL4ri;  such  parties  to  take  in  the  same  manner  "as  is  hereinbefore 
directed,  had  any  or  either  of  the  children  of  my  sister  siirnced  so  as  to  have 
become  entitled  thereto."  There  were  three  children,  one  of  whom  only  survived 
the  sister.     Held,  that  such  child  took  the  whole  fund. 

The  testator,  by  his  will,  bequeathed  £iO,000  consols  to  two  trustees,  on  trust  for 
his  daughter,  Mrs.  Gosset,  for  life  ;  and  he  proceeded  to  dispose  of  it  as  follows : — 
"  And  from  and  after  the  decease  of  my  said  sister  Laura  Hornor  Gosset,  then  upon 
trust  to  jiiii/  the  said  sum  of  £40,000  stock,  together  with  such  arrears  of  interest, 
divi-[479]-dends,  profits  and  produce,  as  may  be  due  thereon  at  the  time  of  her  death, 
to  and  amongst  all  and  every  the  child  and  childien  of  my  said  sister  Laura  Hornor 
Gosset,  begotten  or  to  be  begotten,  by  the  said  Matthew  Gosset,  to  be  equally 
divided  between  them,  if  more  than  one,  share  and  share  alike,  and  if  there  shall  be 
hut  one  such  child,  then  the  whole  to  go  to  such  only  child,  and  the  same  shall  be 
paid  to  such  child  or  children  in  the  manner  following  (that  is  to  say),  the  part  or  share 
of  each  and  every  child  and  children,  whether  son  or  sons,  or  daughter  or  daughters, 
to  be  paid  to  him,  her  or  them,  on  their  respectively  attaining  the  age  of  twenty-one 
years.  And  if  any  such  child  or  children  shall  happen  to  depart  this  life  under  the 
said  age  of  twenty-one  years,  then  the  share  of  him,  her  or  them  dying,  shall  go  and 
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be  paid  to  the  survivor  or  survivors  of  them,  at  such  time  or  times  as  his  or  her 
original  shares  shall  become  payable.  And  upon  this  further  trust,  that  my  said 
trustees,"  X-c,  "do,  in  the  meantime,  after  the  decease  of  my  said  sister  Laura  Hornor 
Gosset,  pay  and  apply  all  the  dividends,  interest,  profit  and  produce  of  the  said  sum 
so  devised  as  aforesaid,  for  and  towards  the  maintenance  and  education  of  such  child 
or  children,  until  their  respective  share  thereof  shall  liecome  payable,  in  proportion 
t(i  their  respective  share.  And  in  easi'  tlinr  shall  be  no  chihl  or  children  of  the  body  of 
my  said  sister  Laura  Hornor  Gosset,  by  my  said  brother-in-law,  Matthew  Gosset, 
Urin(i  at  fill-  tiiiif  of  the  deceasi'  of  mi/  said  sistrr,  or  there  being  such,  if  all  and  ever}'  such 
child  and  children  shall  depart  this  life  under  the  age  of  twenty-one  years,  then  upon 
trust'  that  they  my  said  trustees,"  &c.,  "  shall  and  do  pay  and  apply  the  amount  so 
devised  to  them  as  aforesaid  unto  all  and  every  the  child  and  children  of  ray  brother 
Charles  Bouland  Cotton,  lawfully  begotten  or  to  be  begotten,  the  same  to  be  paid  and 
payable  to  them,  in  the  same  manner  [480]  and  in  the  same  proportions,  as  is 
hereinbefore  particularly  directed  had  any  or  either  of  the  children  of  my  sister 
Laura  Hornor  Gosset  surdird  so  as  to  hare  become  i-ntitlvd  thereto." 

The  testator  died  in  1828,  and  his  daughter,  Mrs.  Gosset,  died  in  1854. 

Mrs.  (4osset  had  three  children,  George  and  Laura,  who  died  in  her  lifetime, 
leaving  children,  and  Helen,  who  was  still  living.  Li  1830  Helen  married  the 
Plaintiff,  who,  by  this  bill,  insisted  that  Helen,  being  the  only  child  of  Mrs.  Gosset 
who  had  survived  her,  was  entitled  to  the  whole  £-40,000. 

Mr.  K.  Palmer  and  Mr.  G.  L.  Kussell,  for  the  Plaintiff.  The  whole  will  must  be 
read  together,  and  although  the  first  part,  which  consists  of  a  mere  direction  to  pay, 
apparently  gives  vested  interests  at  his  death,  or  at  twenty-one,  but  it  is  controlled 
by  the  subsequent  gift  over,  which  explains  a  clear  intention  on  the  part  of  the 
testator,  that  the  gift  should  ivest  only  in  those  who  survived  Mrs.  Gosset.  He  says, 
"  Had  any  or  either  of  the  children  of  my  said  sister  L.  H.  Gosset  survived,  so  as  to 
have  become  entitled,"  shewing  clearly  that  none  but  those  who  survived  their 
mother  could  become  entitled.  Thev  cited  Barber  v.  Barber  (3  Myl.  &  Cr.  688) ; 
i:illinr,sle,/v.  Wills  (3  Atk.  219) ;  Thicknesse  v.  Lieqe  (3  Bro.  P.  C.  365,  373) ;  Leeming  v. 
Sherratt  (2  Hare,  14). 

Mr.  Lloyd,  Mr.  Follett,  Mr.  Jessell  and  Mr.  Webb,  in  the  same  interest.  Only 
those  children  took  who  survived  their  mother.  The  other  side  must  admit  that  if 
[481]  they  all  died  in  the  life  of  their  mother,  their  interests  would;  have  been 
divested  and  the  fund  would  have  gone  over.  It  cannot  be  supposed  that  the  rights 
of  the  representatives  of  George  and  Laura  could  depend  on  Helen  surviving  her 
mother.     They  cited  Crippsw  JKolcott  (4  Mad.  11). 

Mr.  Roupell  and  Mr.  Messiter,  for  the  trustees  of  Laura's  settlement.  The  gift 
vested  in  the  children  at  the  death  of  the  testator,  subject  to  be  divested  on  an  event 
which  never  happened.  "  It  is  perfectly  clear  that  where  there  are  clear  words  of 
gift,  giving  a  vested  interest  to  parties,  the  Court  will  never  permit  that  absolute 
gift  to  be  defeated,  unless  it  is  perfectly  clear  that  the  very  case  has  happened  in 
which  it  is  declared  that  interest  shall  not  arise."  Ihmison  v.  Fureman  (5  Ves. 
209). 

The  direction  to  pay  at  twenty-one  does  not  postpone  the  vesting ;  Skeii  v. 
Barnes  (3  Mer.  345).     They  cited  2  lioper  on  Legacies  (p.  1318  (4th  edit.)). 

Mr.  (iiffard  and  Mr.  Thring,  for  the  trustees  of  George's  settlement.  If  the  last 
clau.se  were  omitted,  there  could  be  no  possible  doubt  as  to  the  interests  being  vested 
at  the  death  of  the  testator ;  Kiinberh/  v.  Tnv  (4  Dru.  i*i;  AVar.  139) ;  ll'ooilcock  v.  The 
Ihike  of  Dorset  (3  Bro.  C.  C.  569)  ;  Re  Yates  (16  Jurist,  78);  Howffiave  v,  Cartier 
(3  Ves.  *  B.  79) :  Mosti/n  v.  Mostifn  (1  Coll.  161). 

Mr.  W.  H.  Clark  and  Mr.  Cairns,  for  the  representatives  of  George.  There  is  a 
clear  vested  interest,  in  the  first  instance,  which  can  only  be  divested  by  equally 
[482]  clear  words,  and  by  the  happening  of  the  very  event  stated  ;  Stunjess  v.  I'ears(m 
(4  Madd.  411)  ;  Smith  v.  raw/han  (8  \  in.  Abr.  tit!  "  Devise,"  381,  pi.  32),  has  been 
overruled  by  Lord  St.  Leonards  in  Kimberhi  v.  Trie  (4  Oru.  \-  War.  139). 

The  words,  "survived  so  as  to  have  become  entitled  thereto,"  have  reference  to 
the  time  of  payment  at  twenty-one,  by  a  death  before  which  time  there  was  a 
survivorship  amongst  the  children. 
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Mr.  ritmaii,  for  an  incumbrancer. 

The  Master  ok  the  Koli.s  [Sir  JdIiii  Rumilly].  If  I  were  at  liberty  to  act 
upon  conjecture,  I  should  have  very  little  dithculty  upon  any  will,  because  I  could 
mould  and  modify  every  will,  in  such  a  manner  as  I  might  think  most  reasonable  to 
suit  the  events  which  had  actually  happened,  and  the  probable  intentions  under  the 
existing  circumstances  of  the  testator,  whose  will  I  had  to  expound.  The  view  I 
take  of  my  duty  is,  that  I  must  ascurtain  the  testator's  meaning  from  what  he  has 
expressed. 

In  this  case  there  appear  to  me  to  be  only  two  constructions  open.  Eithei-  these 
gifts  to  the  children  were  vested  on  the  death  of  the  testator,  or  on  the  death  of  the 
tenant  for  life  ;  there  is  no  other  construction  open  to  me.  I  think  it  impossible 
reasonably  to  contend  that  it  vested  on  their  attaining  twenty-one.  I  feel  satisfied 
that  it  vested  either  on  the  death  of  the  testator  in  all  the  children  who  survived 
him,  or  in  all  the  children  who  survived  the  tenant  for  life. 

The  former  part  of  the  will,  it  must  be  admitted,  [483]  would,  according  to  the 
recognized  authorities,  give  a  vested  interest  in  the  children  of  Laura  Gosset  upon 
the  death  of  the  testator,  becau.se  he  gave  it  to  her  for  life,  and  after  her  death 
(though,  in  fact,  he  uses  the  word  "pay"  twice  over),  he  gives  it  to  the  children  to 
be  divided  among  them  e(iually,  with  a  direction  to  be  paid  at  twenty-one.  I  should 
have  had  very  little  doubt  as  to  the  true  meaning  of  the  testator,  if  the  will  had 
stopped  there.  But  if  he  has  thought  fit,  in  a  suUsequent  part  of  the  will,  to  .say, 
"  that  is  not  my  meaning,  but  my  meaning  is,  that  it  shall  be  vested  on  the  death  of 
a  tenant  for  life,"  it  is  impossible  for  me  to  control  the  exact  words  of  the  testator, 
and  say  that  this  bequest  is  to  vest  in  the  children  at  the  death  of  the  testator,  and 
not  at  the  death  of  the  tenant  for  life. 

What  the  testator  does  is  this — he  directs  that  if  the  gift  over  takes  effect  in 
favour  of  the  children  of  his  brother,  it  shall  be  paid  to  them  "  in  the  same  manner, 
and  in  the  same  proportions  as  is  thereinbefore  particularly  directed,  had  any  or 
either  of  the  children  of  his  said  sister  Laura  Gosset  survived  so  as  to  have  become 
entitled  thereto."  Now  I  must  insert  some  words  after  the  word  "survived  '  to 
shew  what  the  meaning  was.  Was  it  "survived  me,"  or  was  it  "survived  her  ? "  one 
of  those  two  expressions  must  be  implied.  I  have  no  doubt  that  the  meaning  of  the 
clause  is  "survived  her  so  as  to  become  entitled  thereto,"  and  that  the  survivorship 
can  only  be  applied  to  the  death  of  the  tenant  for  life. 

There  are  other  parts  of  this  will  which  corroborate  the  conclusion  that  such  was 
the  intention  of  the  testator  ;  thus  there  is  an  express  gift  over  in  case  of  all  the 
children  dying  hcfoir  Im  ■<i.itri;  whether  they  attain  twenty-one  or  not,  and  whether 
they  marry  and  leave  children  or  not.  Could  there  be  a  more  incon-[484]-sistent 
disposition  framed  than  this  : — that  if  two  children  died  before  the  tenant  for  life, 
leaving  children,  their  interests  were  to  be  vested  and  pass  to  their  representati\  es ; 
but  if  all  three  died  in  the  lifetime  of  the  tenant  for  life,  leaving  children,  thej^  should 
not  I  He  has  said,  plainly  and  distinctly,  that  his  meaning  is,  that  if  all  the  children 
should  die  in  the  life  of  his  sister,  none  of  them  should  have  any  beneficial  interest  in 
the  fund,  although  the  children  might  have  married  and  left  issue,  and  although 
every  reason  which  might  be  supposed  to  actuate  the  mind  of  a  near  relative  existed, 
for  making  a  provision  for  their  families,  yet  the  testator  is  determined  that  in  case 
they  all  die  before  the  sister,  leaving  issue,  neither  they  nor  their  families  shall  take 
any  beneficial  interest  whatever  in  the  fund.  It  is  natural  to  suppose  that  if  one 
died  leaving  issue  in  the  life  of  his  mother,  the  testator  would  treat  that  child  in 
the  same  way  as  he  treats  the  three  ;  and  similarly,  that  if  two  died,  he  would  treat 
them  in  the  same  manner  as  he  treats  the  three.  Besides  this,  the  testator  states,  in 
the  last  clause,  that  the  brother's  children  are  to  take  in  the  same  manner  as  if  the 
children  of  Laura  Gosset"  had  ■•'iirviird,  so  as  to  become  entitled  thereto."  The 
meaning  of  which  expression  is,  "had  survived  her.'' 

In  the  present  case,  I  think  the  testator  has  piovided  that,  if  there  shall  be  only 
one  child  living  at  the  death  of  Mrs.  Gosset,  that  child  shall  take  the  whole,  and 
that  as  they  all  did  not  die  in  her  life,  the  gift  over  does  not  take  effect. 

In  my  opinion  Skei/  v.  Barnes  (3  Mer.  345),  and  Lceming  v.  Sherndt  (2  Hare,  14), 
and  those  other  cases,  to  the  authority  of  [485]  which  I  fully  accede  and  am  prepared 
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o  follow,  do  not  apply,  because  the  testator  has,  as  it  appears  to  me,  in  unequivocal 
anguage,  said  that  my  meaning  is  that  the  rule  of  those  cases  shall  not  apply,  but  I 
nean  the  interest  to  be  vested  on  the  death  of  the  tenant  for  life  and  not  sooner,  and 
hat  the  children  are  only  to  become  entitled  in  case  they  survive  their  mother.  In 
',;hat  view  of  the  case,  I  am  of  opinion  that  the  Plaintiff  is  entitled. 

XoTE. — The  unsuccessful  parties  appealed,  but  the  matters  were  compromised 
P'ebruary,  1855). 

[485]     Old.aker  i:  Hunt.    July  29, 1854. 

S.  C.  artirmed  on  appeal,  6  De  G.  M.  &  G.  376  ;  43  E.  R.  1279 ;  1  Jur.  (N.  S.),  785 ; 

3  W.  R.  297;  3  Eq.  R.  671.] 

Ihe  onus  of  proof  lies  on  any  person  who,  on  the  ground  of  nuisance,  seeks  to  prevent 

,     his  neighbour  from  dealing  with  his  own  property  as  he  pleases. 

Persons  interfering  with  the  property  of  individuals,  by  virtue  of  an  Act  of  Parlia- 
ment, are  strictly  tied  down  to  the  limits  of  the  powers  given  by  the  Act,  and  they 
iire  bound  to  shew,  clearly  and  distinctly,  that  they  are  empowered  by  the  Act  to 

,    do  \Aat  they  propose  to  do. 

Held,  upon  the  construction  of  the  "Public  Health  Act,  1848,"  that  a  local  board  of 
health  were  not  authorized,  without  consent,  in  making  a  sewer  into  a  river  where 
the  Plaintiffs  were  owners  of  a  several  fishery. 

11  The  Plaintiffs  were  the  owners  of  a  several  fishery  in  a  part  of  the  river  Avon, 
inear  the  town  of  Stratford-upon-Avon,  of  about  400  yards  in  length  ;  they  were  also 
lowners  of  two  pieces  of  land  on  the  west  bank  of  the  river,  and  of  watering-places  for 
Icattle  adjoining  the  lands;  but  they  had  no  right  to,  or  interest  in,  any  part  of  the 
bed  or  soil  of  the  river. 

In  1850  the  borough  and  parish  of  Stratford-upon-Avon  was  constituted  a  district 
for  the  purposes  of  the  "Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),"  and  a  local 
board  of  health  was  appointed  for  the  district. 

In  April  1854  the  local  board  served  the  Plaintiffs  [486]  with  notice  that  they 
intended  to  construct  a  main  sewer  to  pass  to  its  outfall  into  the  river  Avon,  under- 
ineath  and  through  the  Plaintiffs'  land  on  the  bank  of  the  river,  and  to  empty  itself 
■into  the  river  at  a  point  therein  specified.  This  point  so  fixed  was  a  point  within  the 
!limits  of  the  Plaintiffs'  fishery,  and  above,  but  close  to,  their  watering-places  for 
cattle. 

The  Plaintiffs  alleging  that  the  construction  of  the  sewer,  as  intended,  would  be 
injurious  to  and  even  destructive  of  their  fishery,  that  it  would  spoil  the  watering- 
places  for  cattle,  and  would  lessen  the  value  of  their  adjoining  property,  filed  their 
bill  to  restrain  the  local  board  from  carrying  out  their  intentions,  and  from  using, 
injuring  or  interfering  with  any  part  of  the  Avon,  in  which  the  Plaintiffs  were 
'interested,  without  their  consent.  There  was  a  good  deal  of  conflicting  evidence  as  to 
'the  pollution  of  the  water,  the  injury  to  the  fish  and  property,  and  generally  as  to  the 
;  nuisance ;  but  as  the  case  ultimately  turned  upon  the  construction  of  "  The  Public 
1  Health  Act,"  it  is  merely  necessary  to  state  it. 

I  The  2d  section  of  the  Act  provides  that  "the  word  'lands,'  and  the  word 
I  premises,'  shall  include  messuages,  buildings,  lands  and  hereditaments  of  any 
itenure;"  and  that  "the  word  'owner'  shall  me<in  the  person  for  the  time  being 
;  receiving  the  rack  rent  of  the  lands  or  premises,  in  connection  with  which  the  said 
jword  is  used,  whether  on  his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such  lands  or  premises  were  let  at  a 
I  rack  rent." 

i  Section  45  provides  "  that  the  local  board  of  health  shall,  fiom  time  to  time, 
i repair  the  sewers  vested  in  them  by  this  Act,  and  shall  cause  to  be  made  such  sewers 
|as  may  be  necessar}'  for  effectually  draining  their  district,  [487]  for  the  purposes  of 
I  this  Act;  and  the  saiil  local  board  may  carry  any  such  sewers  through,  across  or 
I  under  any  turnpike  road,  or  any  street  or  place  laid  out  as  or  intended  for  a  street,  or 
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under  any  cellar  or  vault  which  may  be  under  the  pavement  or  carriage  way  of  any 
street,  and  after  reasonable  notice  in  writing,  in  that  behalf  (if  upon  the  report  of  the 
surveyor  it  should  appear  necessary),  into,  through  or  under  any  lands  whatsoever; 
and  the  said  local  l>oard  may,  from  time  to  time,  enlarge,  lessen,  alter,  arch  over  or 
otherwise  improve  all  or  any  of  the  sewers  vested  in  them  by  this  Act,  and  discontinue, 
close  up  or  destroy  such  of  them  as  they  may  deem  to  have  become  unnecessary ; 
provided  always  that  the  discontinuance,  closing  up  or  destruction  of  any  sewer  shall 
be  so  done  as  not  to  create  a  nuisance." 

The  46th  section  provides  "  that  the  local  board  of  health  shall  cause  the  sewers, 
vested  in  them  by  this  Act,  to  be  constructed,  covered  and  kept,  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  to  be  properly  cleared,  cleansed  and  emptied; 
and  for  the  purpose  of  clearing,  cleansing  and  emptying  the  same,  they  may  construct 
and  place,  either  above  or  under  ground,  such  reservoirs,  sluices,  engines,  and  other 
works,  as  may  be  necessary,  and  may  cause  all  or  any  of  such  sewers  to  communicate 
with  and  be  emptied  into  such  jihicis  as  may  be  fit  and  necessary,  or  to  cause  the 
sewage  and  refuse  therefrom  to  be  collected  for  sale  for  any  purpose  whatsoever,  but 
so  as  not  to  create  a  nuisance." 

The  145th  section  provides  "that  nothing  in  this  Act  shall  be  construed  to 
authorize  the  local  board  of  health  to  use,  injure  or  interfere  with  any  sluices,  flood- 
gates, sewers,  groynes,  sea  defences  or  other  works  [488]  already  or  hereaften-  made, 
under  the  authority  of  any  commissioners  of  sewers  appointed  by  the  Crown,  or  any 
sewers  or  other  works  already  or  hereafter  made  and  used  for  the  purpose  of  draining, 
preserving  or  improving  land,  under  any  local  or  Private  Act  of  Parliament,  or  for 
the  purpose  of  irrigating  lands,  or  to  use,  injure  or  interfere  with  any  watercourse, 
stream,  river,  dock,  basin,  wharf,  quay  or  towing-path,  in  which  the  owner  or  occupier 
of  any  lands,  mills,  mines  or  machinery,  or  the  proprietoi-s  or  undertakers  of  any 
canal  or  navigation,  shall  or  may  be  interested,  without  consent  in  writing  first  had 
and  obtained." 

The  surveyor  of  the  local  board  having  made  his  report  that  the  place  fixed  upon 
was  the  proper  outfall  for  the  main  sewer,  the  above  notice  was  duly  served,  but  the 
Plaintiffs  not  only  did  not  consent  in  writing,  but  strenuously  resisted  the  construction 
of  the  sewer  as  intended  ;  and  they  filed  a  bill  to  restrain  it,  and  now  moved  for  an 
injunction. 

Mr.  Roupell  and  Mr.  Hingeston,  for  the  Plaintiffs,  contended  that  on  the  evidence 
a  clear  case  of  nuisance  was  established ;  but  at  all  events  the  14.5th  section  of  the 
Act  was  imperative  that  the  board  should  not  use,  injure  or  interfere  with  the  fishery, 
which,  being  a  hereditament,  came  within  the  definition  of  "  lands "  in  the  Act, 
without  their  consent. 

Mr.  R.  Palmer  and  Mr.  Martindale,  for  the  Defendants,  contended  that  the 
evidence  did  not  establish  the  case  of  a  nuisance,  but  was,  on  the  whole,  in  their 
favour  ;  and  as  to  the  construction  of  the  Act,  that  absolute  and  unqualified  powers 
were  given  to  the  board,  by  the  46th  section,  of  constructing  sewers  as  and  how  they 
[489]  pleased,  and  of  causing  them  to  communicate  with  and  be  emptied  into  such 
places  as  might  be  fit  and  necessary.  That  it  could  not  be  disputed  that  the  river 
was  a  "place"  within  the  meaning  of  the  Act,  and  as  to  the  14.5th  section,  it  had 
reference  to  the  owners  of  the  bed  or  soil  of  the  river,  and  did  not  apply  to  these 
Plaintiffs  who  were  not  owners  of  the  bed  or  soil  of  the  Avon. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  this  is  a  case  for  the 
interference  of  this  Court. 

In  the  first  place  it  is  proper  to  distinguish  the  cases  of  nuisances  which  have  no 
relation  to  this  subject,  and  which  are  of  this  description  :  The  owner  of  land  is,  by 
law,  entitled  to  deal  with  it  in  every  possible  manner  he  pleases,  provided  he  does 
not  thereby  injure  another  person.  Accordingly,  if  in  so  dealing  with  his  own  land 
he  injures  another,  and  commits  a  nuisance  on  the  adjoining  property,  this  Court  will 
interfere,  and  prevent  his  exercising  the  right,  which  he  is,  pritnd  facie,  by  law  entitled 
to,  and  from  dealing  with  his  own  property  to  the  injury  of  the  property  of  his 
neighbour.  In  such  cases,  however,  the  burden  of  proof  lies  on  the  owner  of  the 
adjoining  land,  to  establish  to  the  satisfaction  of  the  Court  the  injury  inflicted  by  the 
person  in  so  dealing  with  his  own  land. 
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But  such  cases  are  perfectly  distinct  from  those  in  which  persons  are  proceeding 
■■)  meddle  with  the  property  of  individuals,  under  the  powers  and  authority  of  an 
|xt  of  Parliament,  which,  for  the  pul)lic  benefit  and  for  public  purposes,  enables  them 
|d  take  or  to  interfere  [490]  with  the  property  of  otheis.  In  such  cases  they  are 
iDrictly  tied  down  to  the  powers  and  limits  prescribed  by  the  Act  under  which  they 

re  proceeding,  and  they  are  bound  to  shew,  clearly  and  distinctly,  that  the  Act  itself 

mpowers  them  to  interfere  with  the  rights  and  properties  of  others,  in  the  way  they 

ropose  to  do. 

(  There  is  no  question  that  in  this  case  the  local  board  of  health  may  cut  anj'  sewers 
'nd  drains  which  they  may  think  desirable,  and  which  may  be  approved  of  by  them 

nd  the  general  board  of  health,  over  the  property  of  any  other  person.  But  except 
fnder  the  power  of  the  Act  of  Parliament,  they  have  no  right  so  to  do.  The  question 
•ecessary  to  be  examined  is,  therefore,  whether,  under  this  Act  of  Parliament,  by 
i'hich  they  must  necessarily  be  restricted,  they  have  power  to  do  that  which  they 

ropose  to  do  in  the  present  case. 

I  The  state  of  the  case  is  this  :  The  Plaintiffs  are  possessed  of  a  fishery  in  the  river 
|i.von,  at  a  short  distance  from  the  town  of  Stratford-on-Avon  ;  the  local  board  of 
health  propose  to  make  a  main  sewer,  ly^  which  they  will  discharge  all  the  drainage 
Ind  sewage  of  that  town  into  this  fishery.  There  is  evidence  on  one  side  to  shew 
(hat  this  would  be  injurious  ;  there  is  evidence  on  the  other  side  that  it  would  be 
ieneficial  to  the  fishery.  I  think  it  unnecessary  to  go  into  that  question,  though  it  is 
i.bvious  that  many  things  injurious  to  fish  might  be  made  to  pass  into  this  drain, 
'ither  from  gas  or  other  works,  with  the  permission  of  the  local  board  of  health,  which 

ould  not  afterwards  be  stopped  by  the  proprietor  of  this  land.  But  the  question  I 
■ave  to  examine  is  whether  authority  is  given  by  this  Act  of  Parliament  so  to  perform 
!his  work. 

I  [491]  Now,  although  there  are  several  clauses  in  the  Act,  which  have  a  remote 
'earing  on  its  construction  in  this  respect,  there  are  only  two  clauses  which  really  are 
!iaterial  to  the  subject.     Those  are  the  two  clauses  which  have  been  referred  to  more 

ointedly  on  both  sides;  the  one  is  the  46th  clause,  which  is  relied  on  by  the  local 
'oard  of  health,  as  that  which  authorizes  them  to  empt}'  the  sewer  into  this  spot ; 

nd  there  is  the  145th  clause  which,  in  the  opiinon  of  the  PlaintifTs,  prohibits  them 
uom  doing  so.  The  46th  clause  is  "  that  the  local  board  of  health  shall  make 
inch  sewers  as  may  be  iieces.sary,  and  may  cause  all  or  any  of  such  sewers  to 
jommunicate  with  and  be  emptied  into  such  places  as  maj'  be  fit  and  necessary,  or  to 
iaiise  the  sewage  and  refuse  thereof  to  be  collected  for  sale,  for  any  purpose  whatever, 
'■ut  not  so  as  to  create  a  nuisance."  I  think  there  can  be  no  question  that  the  word 
,' places"  would  be  sufficiently  comprehensive  to  include  a  river,  if  there  were  no 
iestrictive  words  in  the  Act  of  Parliament.  It  is  true,  there  are  various  clauses  in 
ihis  Act  of  Parliament  which  shew  the  Legislature  seemed  rather  to  contemplate  it 
■hould  be  kept  for  the  purpose  of  distribution  in  .some  iinioxious  form  afterwanls  ;  but, 
:  think,  there  can  be  no  (piestion  that  in  the  46th  clause  the  word  "places,"  standing 

>y  itself,  would  be  large  enough  to  include  the  discharging  the  sewage  into  any  river 
li'hatever. 

'  But  I  am  of  opinion  that  the  14.5th  clause  prohibits  them  from  so  doing,  in  the 
•iresent  case,  unless  they  obtain  the  consent  of  the  Plaintiffs  for  that  purpose  ; 
ilthongh,  with  such  consent,  they  would  be  at  liberty  to  do  so.  The  only  words 
•naterial  are  these  : — "  Be  it  declared  and  enacted  that  nothing  in  this  Act,"  iVe.  [His 
jlonor  read  down  to  the  words  "without  consent  in  writing  first  had  and  obtained."] 
K'ow  these  words  are  [492]  precise  that  you  shall  not  use,  injure  or  interfere  with  any 
■watercourse,  stream  or  river,  in  which  the  owner  of  any  lands  shall  or  may  be 
jntorested,  without  the  consent  in  writing  of  such  person  first  had  and  obtained. 
;  t  is  impossible,  in  my  opinion,  to  say  that  taking  the  refuse  and  public  sewers 
jif  the  town  into  the  river  is  not  using  or  interfering  with  it.  If  it  bo  used  for  the 
jinrpose  of  sewage,  it  will  obviously  be  interfered  with.  It  is  obvious  also  that  it 
;(inies  within  the  words  of  the  clause,  without  expressing  any  opinion  on  the  word 
I' injure;"  it  might  possibly  injure  the  water,  if  it  wei'c  to  bo  used  for  culinary 
|iur[ii)ses,  but  it  is  impossible,  in  my  opinion,  to  say  that  it  is  not  a  use  or  iiitt'rference 

vith  the  river. 
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The  only  question  I  have  to  consider  then  is  this  :  whether  the  Phiintitls  are 
persons  who  are  the  owners  of  any  hvnd  within  the  nieaTiing  of  the  Act.  The 
Phiintifl's  have  no  interest  in  the  bed  or  soil  of  the  river  ;  but  they  own  a  hirge 
meadow  on  the  side  of  the  river,  through  which  this  sewer  is  proposed  to  be  taken, 
and  they  are  the  owners  of  a  fishery,  which  extends  in  the  river  to  a  certain  s]jaee 
above  where  this  sewer  is  proposed  to  be  taken  into  it.  The  tjuestion  is,  are  they  the 
owners  of  any  lands  '  I  turn  to  the  interpretation  clause,  and  I  find  that  the  word 
"  land  "  shall  include  messuages,  buildings,  lands  and  hereditaments,  of  any  tenure. 
There  can  be  no  question  that  a  fishery  is  an  incorporeal  hereditament,  and  it  conies 
within  the  words  "  a  hereditament  of  some  tenure."  The  interpretation  clause  has 
directed  the  Court,  in  the  HTjth  section,  to  read  the  word  "laud"  as  including 
hereditaments  of  every  tenure  whatever,  unless  there  be  something  in  this  clause 
inconsistent  with  or  repugnant  to  it;  that  is,  unless  there  is  something  of  that  kind 
in  the  context  or  subject-matter.  It  appears  to  me  to  be  obvious  that  the  owner  of 
a  fishery  in  a  river  is  as  much  a  person  to  be  pro-[493]-tected  by  this  clause  of  the 
Act  of  Parliament,  as  any  other  person  who  may  have  a  property  in  the  soil  of  the 
river  ;  and  leaving  out  of  consideration  the  value  of  the  fishery,  that  he  is  a  person 
who  is  owner  of  an  hereditament  which  gives  that  person  an  interest  in  the  river 
which  is  sought  to  be  used  or  interfered  with.  It  is  also  to  be  observed  that 
although  I  say  the  value  of  the  fishery  is  not  to  be  considered,  the  observations 
to  be  found  in  those  cases,  where  the  Court  interferes,  in  cases  of  nuisance,  where 
damages  do  not  accurately  ati'ord  a  reparation  to  the  person  injured,  may  apply  to  the 
case  of  a  fishery,  inasmuch  as  it  may  be  used  for  the  purposes  of  recreation  or  the 
like.  A  fishery  is  an  incorporeal  hereditament,  the  value  of  which  cannot  he 
measured  in  damages  by  the  amount  of  the  rent  it  produces. 

In  my  opinion,  the  words  of  the  Act  of  Parliament  prohibit  the  local  board  of 
health  from  interfering  with  any  stream  in  which  the  owners  of  any  incorporeal 
hereditament  shall  be  interested,  without  the  consent  in  writing  of  that  person,  and 
in  consequence,  the  local  board  of  health  have  no  power,  under  the  Act  of  Parliament, 
to  make  this  drain,  without  the  consent  of  the  Plaintiffs,  and  the  Plaintiffs  are  there- 
fore entitled  to  the  injunction  which  they  ask. 

Note. — Affirmed  by  the  Lords  Justices,  assisted  by  Mr.  Justice  Cresswell  and 
Mr.  Justice  Wightman.     [6  De  G.  M.  Sc  G.  376.] 

[494]    EoBiNSON  V.  Robinson.    June  29,  30,  1854. 

A  testator  devised  his  real  estate  to  trustees  to  sell,  whenever  it  should  appear  to 
them  advantageous.  He  directed  annuities  to  be  paid  to  charities  out  of  his 
personal  estate  until  his  real  estate  should  be  sold,  when  he  gave  the  produce  to 
charities.  But  if  the  charity  bequests  should  be  defeated,  he  gave  the  principal 
money  to  the  Plaintifls.  No  sale  of  the  realty  took  place,  the  infant  Plaintiffs 
having  (under  the  Chief  Clerk's  certificate  finding  it  for  their  benefit)  elected  to 
take  the  land  in  lieu  of  the  produce.  Held,  that  the  real  estate  must  be  considered 
as  converted  from  the  death  of  the  testator,  from  which  time  the  Plaintiffs  were 
entitled  to  the  rents ;  and,  secondly,  that  the  charit}-  annuities  ceased  to  be  charges 
on  the  personal  estate  from  the  date  of  the  Chief  Clerk's  certificate. 

The  testator  devi.sed  his  real  estate  to  trustees,  upon  trust  "whenever  it  should 
appear  to  them  that  his  said  residuary  estate  would  sell  to  advantage,"  then  to  sell 
it,  either  in  conjunction  with  or  independently  of  the  parties  interested,  and  stand 
possessed  of  the  purchase-money  on  the  trusts  thereinafter  declared.  The  testator  • 
also  bequeathed  his  personal  estate  to  his  trustees  upon  trust  to  convert  the  same  ' 
into  money,  and  thereout  to  pay  to  the  treasurer  of  the  "  Sick  Poor  Society  "  in 
Kendal  the  annual  sum  of  £25  every  year,  till  his  real  estate  should  be  sold  and 
disposed  of.  And  when  the  sale  should  have  been  efiected,  he  directed  the  proceeds 
of  part  of  his  real  estate  at  Beast  Banks,  to  be  invested,  and  the  interest,  dividends, 
itc,  to  be  paid  to  the  treasurer  of  the  Sick  Poor  Society,  to  be  distributed  amongst 
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Ji  sick  poor  of  Kendal,  for  ever.  But  if,  by  any  means,  the  bequest  to  the  .said 
j'iety  should  be  defeated,  the  te.stiitor  bequeathed  the  principal  money  to  the 
liiiutift's.     He  gave  other  charity  legacies  in  similar  terms. 

I  The  testator  died  on  the  20th  of  December  18.5'J,  and  the  Plaintiffs,  who  were 
iiants,  filed  their  bill  in  July  185.S,  for  an  account  of  the  real  estate  of  the  testator, 

I I  for  a  sale  thereof,  and  for  a  declaration  that  the  charitable  gifts  were  void,  and  that 
^y  were  entitled  to  the  whole  proceeds  of  the  sale. 

[495]  On  the  13th  of  January  1854  a  decree  was  made  directing  inquiries  and 
1  onnts,  antl  the  Chief  Clerk  certified  that  it  would  not  be  for  the  benefit  of  the  infant 
Itintiti's  that  the  real  estate  should  be  sold. 

The  cause  now  came  before  the  Court  for  further  consideration. 
■  Mr.  11.  Palmer-  and  Mr.  Dickenson,  for  the  Plaintitt's,  contended  that  the  charitable 
iJiuities  were  void,  so  far  at  least  as  related  to  the  real  estate,  and  the  proceeds  of 
/j  sale.  That,  as  it  had  been  found  that  it  would  not  be  for  the  benefit  of  the 
feiintiffs  that  the  real  estate  should  be  sold,  there  should  be  a  declaration  by  the 
jirt,  in  case  the  charitable  annuities  should  be  declared  void  that  the  Plaintitt's 
I, Olid  be  at  liberty  to  take  the  real  estate  in  specie,  and  that  in  such  case  the  election 

,'lit  be  deemed  e<|uivalent  to  a  sale,  and  the  real  estate  considered  as  converted 

111  the  death  of  the  testator. 

Mr.  Shebbeare,  for  the  Defendants,  the  trustees  and  for  Mr.  and  Mrs.  Cragg,  and 
I  t  her. 

.Mr.  Wickens,  for  the  Attorney -General,  in  support  of  the  charitable  legacies. 

The  Mastkk  of  the  Kolls  [Sir  John  Romilly]  held  the  devise  of  the  real  estate 

liuiities  void,  and  reserved  the  question  whether  there  was  an  immediate  conver- 
I  1  Mil  the  testator's  death. 

'-  [496]  ./"«'■  30.     The  Master  of  the  Rolls.     The  question  is,  at  what  time  the 

r-iion  is  to  be  considered   as  having  taken   place.     The    testator  directed   its 

-ion  out  and  out,  but  he  gives  a  discretion  to  his  executors,  as  to  when  it 

i.uld  take  place.     This  is  independent  of  the  payment  directed  to  be  made  in  the 

»  uuvhile  to  the  charities.     No  sale  actually  took  place,  and  none  can  now  take  place, 

reason  of  the  persons  who  are  entitled  to  the  produce  of  the  property,  on  the 

iiir  of  the  charitable  gift,  having  elected  to  take  it  as  land.     I  look  at  the  case  in 

same  way  as  if  the  executors  had  declined  to  act,  and  had  come  to  the  Coiu-t  for 
I  duuction.  The  Court  could  not  have  exercised  a  discretion,  and  would  have 
^ected  a  conversion  at  the  death  of  the  testator,  so  that  the  Plaintiffs  are  entitled  to 
<i  runts  from  that  date. 

'  The  payment  to  the  charities  must  be  treated  as  having  ceased  at  the  time  when 
i;  persons  entitled  to  the  estate  directed  to  be  sold  elected  to  take  it  as  land.  The 
!jts  will  be  paid  out  of  the  personal  estate. 


[497]     PiuDiE  r.  Field.     Jul;/  15,  17,  1854. 

cestator  directed  the  investment  of  a  sufficient  sum  "  to  raise  and  pay  an  annuity 
Iff  clear  yearly  sum  of  £100,"  which  was  given  to  parties  in  succession.  Held, 
Bihat  it  was  not  free  from  legacy  duty. 

Kitinction  between  such  a  gift  and  a  direct  bequest  of  a  "  clear  annuity." 
1 

I  The  testator  devised  and  bequeathed  his  real  and  personal  cst^ite  in  trust  to 
ciivert,  and,  out  of  such  general  fund,  to  set  apart  and  invest,  in  or  upon  the 
Kurities  thereinbefore  mentioned,  "such  sum  or  sums  of  money  as  should  be 
s.ticient  to  raise  and  pay  an  anntiity,  or  rimr  i/ctirh/  siuii  of  oiw  huiuhnt  pounds,  unto 
h  illegitimate  daughter^  .Viin  W'ootl,"  diu'ing  her  life.  And  in  case  she  should  die, 
living"  lawful  issue  her  sin-viving,  he  gave  and  bequeathed  "the  jirinripal  suw, 
fim  which  her  said  annuity  shall  have  arisen,  as  aforesaid,  unto  her  children,"  when 
ajl  as  they  attain  twenty-one.  .Vnd  if  no  child  should  attain  a  vested  interest 
t|  rein,  theii  he  directed  that  "  such  jjrincipal  sum  "  should  fall  into  the  residue,  which 
Vs  given  to  the  issue  of  the  testator's  brother  and  sister. 
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The  queslion  was,  whether  the  legacy  duty  on  the  aiiiuiity  jjiveii  to  Ann  Wu 
(now  Mrs.  Pridie)  was  payalile  by  her  or  out  of  the  testiitor's  estate. 

Mr.  Kogers,  for  the  PUiintifFs,  contended  that  the  annuity  was  given  free  fioni 
legacv  duty,  and  he  relied  on  the  word  "clear,"  as  indicating  the  intention  of  tiie 
testator  toe.xempt  it.  In  Bail)/  v.  Bunit  (U  Beav.  59.5),  where  a  devise  was  subject 
to  the  payment  of  "one  clear  yearly  rent  charge  or  annuity  of  .£100,"  it  was  held  to 
be  free  of  legacy  duty  ;  and,  in  Marris  v.  Biirloa  (11  Sim.  161),  a  bequest  of  "  the 
clear  yearly  sum"  of  £.300,  clear  of  all  deduc-[498]-tions  whatsoever,"  was  held  to  be 
an  annuity  free  from  legacy  duty.  In  Gwlv  v.  Muiiifdnl  (2  Y.  &  C.  448),  the  same 
construction  was  put  upon  the  words  "one  annuity  or  clear  yearly  .sum  of  £100." 
So  here,  the  bequest  is  "an  annuity  or  clear  yearly  sum  of  £100,"  which  is,  therefore, 
free  from  legacy  duty. 

Mr.  G.  L.  liussell,  contra.  Unless  there  appears,  upon  the  face  of  the  will,  a 
clear  intention  to  the  contrary,  the  legacy  must  be  left  in  the  circumstances  in 
which  the  law  places  it ;  but  if  an  intention  to  the  contrary  is  shewn,  it  must  of  , 
course  be  followed.  The  duty  does  not  attach  till  the  legacy  is  ascertained  and 
paid;  Williams  on  Exors.  (vol.  ii.  pp.  1337,  1339,  4th  ed.).  Now  the  amount  of 
duty  is  here  contingent,  and  it  cannot  be  ascertained  until  the  death  of  the  tenant  > 
for  life,  when  it  will  become  known  whether  there  is  issue  of  Mrs.  Pridie  then  living 
who  will  take,  or  whether  the  capital  sum  will  fall  into  the  residue,  and  become 
divisible  among  the  nephews  and  nieces. 

The  case  of  Sanders  v.  KiihlAl  (7  Sim.  536)  is  exactly  in  point ;  for  there,  as  in 
this  case,  a  testator  bequeathed  "  such  a  sum  of  money  as  that  the  annual  produce 
thereof,  when  invested,  would  produce  the  rlear  yearhj  sum  of  £500,"  and  the  Vice- 
Chancellor  of  England  held,  that  it  was  not  exempted  from  the  legacy  duty.  In 
Marris  v.  Burton  (11  Sim.  161),  the  expression  was  different,  viz.,  "clear  of  all 
deductions,"  and  the  contrary  was  held. 

Mr.  Rogers,  in  reply. 

[499]  July  15.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  The  question 
in  this  case  is,  whether  a  legacy  is  free  from  legacy  duty. 

It  has  been   held,   both   by  Baron  Aldeison,  in  the  case  of  Gwh;  v.  Mumford  (2 
Younge  &  C.  (Exch.)  448),  and  by  myself,  in  Baih/  v.  Boult  (14  Beav.  595),  that  a  • 
direct  bequest  of  "one  annuity,  or  clear  yearly  sum  of  £100,"  or  a  bequest  of  "one 
clear  yearly  rent  charge  or  annuity  of  £100,"  entitles  the  legatee  to  an  annuit}', 
free  from  legacy  duty,  and  I  should  have  no  hesitation  in  following  those  decisions. 
But  it  appears  that  the  Vice-Chancellor  of  England,  in  the  case  of  Samhrs  v.  KiddtU 
(7  Sim.  536),  not  at  all  disputing  this  proposition,  held,  that  where  the  bequest  is  of 
such  a  sum  as  when  invested  would  produce  a  dear  yearly  sum  of  money,  and  which 
was  given  to  diflerent  persons  in  succession,  and  might  ultimately  fall  into  the  re.sidue, 
it  was  not  exempt  from  legacy   duty,  because  he  thought,  that  which  the  testatrix  • 
had  directed  was  to  be  done,  was  to  be  done  at  once  ;  and  as  it  might  be  possible  ' 
that  the  relationship  of  the  different  parties  taking  the  legacy  in  succession  might 
not  be  the  same,  and  therefore  the  legacy  duty  different,  it  would  be  impossible  to 
ascertain  what  precise  sum  ought,  in  the  first  instance,  to  be  invested,  so  as  to  cover 
the  legacy  duty  in  all  possible  ca.ses. 

I  cannot  distinguish  this  case  from  Sanders  v.  Kiddell:  here  the  testator  has 
directed  the  investment  of  such  a  sum  "  as  would  be  sufficient  to  raise  and  pay  an 
annuity  or  clear  yearly  sum  of  £100,"  and  I  think  the  testator  intended  one  sum 
to  be  at  once  invested,  and  which  was  not  to  vary  according  to  the  variable  amounts 
of  legacy  duty,  payable  by  those  in  succession.  The  [500]  testator  subsequently  so 
treats  it,  and  explains  his  meaning,  when  he  calls  it,  "the  sum  from  which  her  said 
annuity  shall  have  arisen,"  and  "such  principal  sum."  Here,  the  annuitant  and  her 
children  were  not,  in  law,  related  to  the  testator,  but  issue  of  the  testator's  Ijrothers 
and  sisters  were,  and  the  amount  of  legacy  duty  would  therefore  be  different. 

The  case  of  Saiulers  v.  Kiddell  decides'  that"  clear  "  must  refer  to  the  expenses  of 
the  investment,  and  I  think  the  same  principle  applies  here. 
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[500]    Finch  v.  Shaw.    Colyer  v.  Finch.    Juli/  14, 17,  18,  1854. 

X  C.  18  Jur.  935  ;  2  W.  R.  655,  in  H.  L.,  sub  nom.  Coli/er  v.  Finch,  5  H.  L.  C.  905 ; 
10  E.  K.  1159 ;  26  L.  J.  Ch.  65 ;  3  Jur.  (X.  S.),  25.  See  Phillipa  v.  FIdilips,  1861, 
I  De  G.  F.  &  J.  208  ;  45  E.  E.  1164  (with  note) ;  mikimon  v.  Castle,  1868,  37 
I..  J.  Ch.  469;  Thoipe  v.  Hohhicorth,  1868,  L.  R.  7  Eq.  146;  Hunter  v.  Jl'altnv, 
1S70,  L.  Pi.  11  Eq.  314;  Dixm  \.  Muckleston,  1872,  L.  E.  8  Ch.  161.  Followed, 
Ifrath  V.  Creahck,  1873,  L.  It.  18  Ya\.  215.  See  Corser  v.  Cartwright,  1873-75; 
l>.  K.  8  Ch.  975  ;  L.  E.  7  H.  L.  73G  ;  Heath  v.  Fugh,  1881,  6  Q.  B.  D.  358;  In  re 
llawthm-ne,  1883,  23  Ch.  D.  748  ;  Xorthern  Counties  of  Ene/laiul  Fire  Insuranre  Comjmni/ 
V.  Jfhipp,  1884,  26  Ch.  D.  491  ;  Mannerly.  Mew,  1885,  29  Ch.  D.  728;  Taylor  <■ 
l;,issell,  1890,  59  L.  J.  Ch.  760.] 

|0  postpone  a  first  mortgagee  on  the  ground  of  his  leaving  the  title-deeds  in  the 
)  bands  of  the  mortgagor,  there  must  be  a  distinct,  voluntary  and  unjustifiable 
f  concurrence,  on  the  part  of  the  mortgagee,  in  the  mortgagor's  retaining  them. 
jo  a  bill  b\-  an  eigne  against  a  pnnsne  mortgagee,  a  defence  bv  the  latter,  that  he 
i  is  a  purchaser  for  valuable  consideration  without  notice  of  the  first  mortgage,  is 
i  unavailable. 

jirts  of  lands  charged  with  debts  and  legacies  were  mortgaged  by  the  devisee,  who 
,  was  also  one  of  two  executors.  He  afterwards  sold  that  part,  ostensibly  to  pay  the 
i  legacies,  and  he  and  the  co-executor  conveyed  it  to  the  purchaser.  Held,  that  as 
j  between  the  devisee  and  mortgagee,  the  latter  had  an  equity  to  throw  the  legacies 
on  the  portion  not  mortgaged,  and  that,  as  between  the  mortgagee  and  purchaser, 
1  the  latter  not  having  obtained  the  legal  estate,  was  subject  to  the  same  equity  as 
'  his  vendor. 

I  The  Eev.  John  Brooke,  being  seised  of  some  property  at  South  Fleet,  which  was 
ibject  to  a  rent  charge  of  £200  a  year,  payable  thereout  to  PVances  A.  Shaw,  and 
'  a  term  of  £100  vested  in  a  trustee  for  securing  it,  made  his  will,  whereby  he 
|iargcd  his  real  and  personal  estate  with  the  payment  of  his  debts,  funeral  expenses, 
iniuities  and  legacies.  He  bequeathed  three  legacies  of  £2000  each,  payable  twelve 
lonths  after  the  decease  of  Dame  Theodosia  M.  Shaw,  and  he  devised  all  his  real 

s  to  Sir  John  K.  Shaw,  in  fee,  and  appointed  Sir  John  K.  Shaw  and  Eobert  W. 

his  executors. 
[501]  The  testator  died  in  1840,  and  his  will  was  proved  hy  his  executors, 
fill  the  7th  of  July  1842  Sir  J.  K.  Shaw  mortgaged  part  of  the  devised  estates, 

ting  of  Hook's  Place  and  Weaver's  P'arm,  to  the  Plaintitl'  Finch  in  fee,  to 
:.:c£3500.  Mr.  John  Hay  ward  acted  as  solicitor  for  both  parties,  and  on  the 
impletion  of  the  transaction.  Finch,  who  was  a  retired  tradesman  wholl\'  unacquainted 
;ith  legal  matters,  received  the  mortgage  deed,  and  abstract  and  other  documents 
ilating  to  the  title  to  the  mortgaged  premises,  constituting,  as  Hay  ward  lepresented 
hd  as  Finch  l)elieved,  a  perfect  security,  but  in  fact  not  comprising  the  whole  of  the 
'tie-deeds. 

•  The  abstract  of  title  of  Sir  John  K.  Sliaw,  which  commenced  (as  to  half  the 
roperty)  with  a  deed  of  indemnity  of  the  20th  of  October  1750,  reciting  a  deed 
I  even  date,  by  which  a  moiety  of  the  property  had  been  conveyed  to  Joseph  Brooke  ; 
lid  (as  to  the  whole  property)  the  title  comnienceil  with  the  will  of  Joseph  Brooke 
1 789),  devi.sing  it  to  the  Eev.  John  K.  Brooke,  and  was  followed  b}-  the  will  of  the 
iev.  John  K.  Brooke  (1839),  devising  it  to  Sir  John  K.  Shaw.  The  documents 
iiM<led  over  were  as  follows  : — An  old  lease  of  1678,  an  extract  of  the  will  of  Joseph 
.rooke  (1789),  a  copy  of  the  will  of  Eev.  John  K.  S.  Brooke  (1839),  and  a  land  tax 
jrtifieate  of  redemption  of  the  very  property  by  the  Rev.  John  K.  Brooke,  in  1799. 
i  It  will  be  convenient  here  to  state  that  the  mortgage  to  iMnch  was  concealed  by 
;r  John  K.  Shaw,  and  his  solicitor  Mr.  Hay  ward,  throughout  the  subsequent  dealings 
|ith  the  property. 

I    In  1)S45  and   1846   Hay  ward  obtained  for  Sir  John   K.  Shaw  loans  from  Colyer, 
nounting  in  the  whole  to  £11,000  upon  a  memorandum  of  deposit  of  the  title-[502]- 
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deeds  of  the  property  mortgaged  to  Finch,  wliich  consisted  of  the  deed  of  Octcjl 
1750  (referred  to  in  the  abstract  delivered  to  Finch,  and  by  which  one  moiety  of  t 
property  had  been  conve^'cd  to  Joseph  Brooke),  and  the  title-deeds  of  the  propiii 
anterior  to  1750,  shewing  the  title  of  Josejjh  Brooke  to  the  other  moiety. 

Colycr  was  afterwards  paid  off,  out  of  money  advanced  to  Sir  John  Shaw,  by  M 
William  Webb  Hay  ward  ;  and  by  indenture,  dated  the  L'Oth  of  May   1S48,  Sir  Joh 
Shaw  and  others  conveyed  the  property  in  question  with  others  to  William  Webl 
Hayward  in  fee,  to  secuie  the  monies  then  advanced,  with  a  power  of  sale.     Colye 
delivered  the  title-deeds  in  his  possession  to  William  Webb  Hayward. 

By  the  death  of  Lady  Theodosia  M.  Shaw,  the  three  legacies  of  £2000  becanv 
payable  in  October  1848. 

On  the  lOth  of  P'ebruary  1849  William  Webb  Hayward  jjnt  up  the  premises  sv 
conveyed  to  him  for  sale  by  auction,  the  conditions  stating  that  the  sale  was  madi 
to  raise  the  three  legacies  charged  on  this  and  other  property  l)y  Mr.  Brooke's  will 
Thomas  Colyer  afterwards  liecame  the  purchaser  of  the  portion  in  mortgage  t 
Finch  ;  and  by  an  indenture,  dated  the  17th  of  July  1849,  and  made  betweer 
William  Webb  Hayward  of  the  first  part ;  Sir  John  K.  Shaw  and  Robert  Williau 
Shaw  (described  as  the  executors  of  John  K.  S.  Brooke)  of  the  second  part ;  Sir  Jolr 
K.  Shaw,  in  his  own  right,  of  the  third  part ;  T.  C.  of  the  fourth  part ;  and  Thuma 
Colyer  and  Timothy  Tyrrell  of  the  fifth  part;  the  property  was  conveyed  to  Thoma 
Colyer.  No  mention  was  made  in  this  indenture  of  Finch's  mortgage,  and  it  did  no 
appear  that  Thomas  Colycr  had  any  actual  notice  of  it.  He  obtained  possession  c 
those  title-deeds  which  were  not  in  the  possession  of  Finch. 

[503]  On  the  completion  of  the  purchase,  Colyer  entered  into  possession,  and  th 
interest  on  Finch's  mortgage  having  fallen  into  arrear,  he,  in  June  1852,  filed  his  hi: 
against  Colyer  and  Sir  John  K.  Shaw,  to  foreclose  them  both.  Colyer  insisted  h 
was  the  only  person  interested  in  the  property — that  the  three  legacies  having  bee 
charged  on  the  real  estate,  and  the  sale  having  been  made  for  raising  them,  and  th 
money  produced  having  been  so  applied,  his  title  had  priority  over  Finch's  mor 
gage,  effected  Ijy  Sir  John  K.  Shaw,  in  his  own  right,  and  for  his  own  purpose; 
Colyer  also  in.sisted  that  he  had  no  notice  of  Finch's  mortgage,  and  had  obtained  th 
title-deeds,  while  Finch  neglected  to  do  so,  and  to  make  proper  inquiry  after  then 
and  had  thus  enabled  Sir  John  K.  Shaw  to  deal  with  the  property  as  if  n 
incumbrance  existed.  He  insisted  that  Finch  was,  or  but  for  his  wilful  negligenc 
might  have  been,  aware  of  the  subsequent  dealings  with  the  estate  and  the  deed 
and  that  he  had  improperly  abstained  from  giving  notice  of  his  mortgage.  H 
admitted  he  intended  to  .set  up  the  term  of  100  years,  if  Finch  took  proceedings  t 
recover  the  property  ;  and  he  insisted  that  Finch  was  not  entitled  to  the  assistam 
of  the  Court. 

On  the  8th  of  November  1853  Colyer  filed  a  cross-bill  against  Finch,  setting  fort 
his  case,  and  praying  a  declaration  that  Finch's  mortgage  was  invalid,  or  if  not,  thai 
it  was  not  entitled  to  priority  over  Colyer's  purchase  ;  that  Finch  might  convey  th 
property  to  him,  Colyer,  and  that  the  mortgage  might  be  cancelled,  and  for  a 
injunction  against  proceedings  at  law.     The  two  causes  now  came  on  for  hearing. 

It  was  a  matter  in  dispute  how  far,  in  these  transactions,  John  Hayward  acted ! 
solicitor  for  Colyer. 

[504]  Mr.  R.  Palmer  and  Mr.  Osborne,  for  the  Plaintiff,  Finch.  The  Plaintiff  ^ 
prinui  fmin  entitled  to  priority  over  the  Defendant  Colyer,  his  security  lieing  prior  i 
date.  He  has  not  lost  it  by  the  fraud  of  Hayward,  in  retaining  some  of  the  deed 
which  were  immaterial,  on  the  occasion  of  the  mortgage.  Besides,  Colyer,  at  tl 
time  he  advanced  his  money  on  loan  to  Sir  J.  K.  Shaw,  was  the  client  of  Job 
Hayward,  and  was,  therefore,  through  him,  affected  by  notice  of  the  fact  of  tl 
fraudulent  retainer  of  the  deeds,  and  of  the  Plaintiffs  mortgage  ;  and  even  if  Coly< 
had  no  notice,  that  fact  would  not  be  a  defence  to  the  Plaintiffs  legal  title.  The 
cited,  on  the  point  of  the  retention  of  the  title-deeds,  Evam  v.  Bicknell  (6  Ves.  174 
Hewitt  V.  Loosemore  (9  Hare,  449) ;  Martinez  v.  C'oq)er  (2  Russ.  198) ;  Harper  v.  Faukl: 
(4  Madd.  129);  Marjorihanhs  v.  Hm-enden  (Dru.  11);  Farrow  v.  Bees  (4  Beav.  18 
Phimh  V.  Fluift  (2  Anstr.  432);  Stevens  v.  Stevens  (2  Coll.  20);  Alien  v.  Knig' 
(5  Hare,  272) ;  Shehlm  v.  Cox  (2  Eden,  224). 
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'  Mr.  Kolt,  Mr.  C.  Hall  and  Mr.  Mott,  for  Colyer.  Colyer  is  entitled  to  priority 
iover  Finch.  In  the  first  place,  Colyer  claims  under  a  paramount  title,  of  which 
Finch  had  notice  at  the  time  he  took  his  mortgage.  He  claims  under  the  charge  of 
the  three  legacies,  which  enabled  the  executors  to  sell  the  estate  for  their  payment, 
I'and  which  had  priority  over  the  Iteneficial  interest  of  Sir  J.  K.  Shaw.  Secondly,  the 
[Conduct  of  Finch  has  been  such  as  to  postpone  his  security.  He  culpably  neglected 
ito  obtain  the  title-deeds,  and  thus  assisted  Sir  J.  K.  Shaw  in  raising  money  on  the 
security  of  the  estate,  and  afterwards  in  selling  it ;  he  had  knowledge,  [505]  direct 
or  to  be  implied,  of  the  sale,  and  he  concealed  his  own  incumbrance,  instead  of 
iinforming  the  purchaser  of  his  claims  upon  the  estate ;  he  is  responsible  for  the  acts 
of  his  solicitor,  Mr.  John  Hayward,  and  is  constructively  guilty  of  the  frauds 
icoramitted  by  him.  Thirdly,  the  Defendant  Colyer  is  a  purchaser  for  valuable  con- 
isideration,  without  notice,  and  the  Court,  therefore,  will  not  interfere  against  him, 
;but  leave  the  parties  to  their  rights  at  law,  where,  in  consequence  of  the  existing  out- 
standing term  of  100  years,  to  secure  the  ainniity  to  Lady  Shaw,  the  Plaintiff  can 
.obtain  no  remedy.  They  cited  Attorney-General  v.  irUkins  (17  Beav.  285);  ll^orthirvj- 
fon  V.  Morgan  (16  Sim.  547);  Head  v.  Egerlon  (3  P.  Wms.  280);  JFarrick  v.  Warrick 
l(3  Atk.  291);  Jarh-^on  v.  Rmi:e  (2  Sim.  &  "Stu.  472) ;  Sudg.  Cone.  View  (pp.  601,  602). 
iOn  the  question  of  constructive  notice,  they  cited  Kennedji  v.  Green  (3  Myl.  &  K. 
1699);  Vandaleur  v.  BUif/rare  (6  Beav.  565);  and  see  Farrow  v.  L'ees  (4  Beav.  18); 
I'^iteven^  v.  Slerens  (2  Coll.  20) ;  Allen  v.  KnUjht  (5  Hare,  272).  On  the  retention  of  the 
Heeds,  they  commented  on  Eran^  v.  Bkknell  (6  Ves.  174);  Plumb  v.  Fluitt  (2  Anstr. 
432);  Martinez  v.  Cooper  (2  Russ.  198).  And  on  the  point  of  the  obligation  of  a 
purchaser  to  see  to  the  application  of  the  purchase-money,  they  cited  Shaic  v.  Borrer 
(1  Keen,  572);  Ball  v.  Harris  (4  Myl.  &  Cr.  264);  Storry  v.  Walsh  (18  Beav.  559); 
Forbes  v.  Peacock  (1  Phill.  717  ;  reversing  S.  C.  12  Sim.  528) ;  Watkins  v.  Cheek  (2  Sim. 
I.^  Stu.  199). 

I      Mr.  Osborne,  in  reply,  was  stopped. 

;  The  Master  of  the  Rolls.  My  present  impression  [506]  is  in  favour  of  Mr. 
Finch,  but  I  wish  to  read  over  the  evidence  for  the  Defendant,  and  I  shall  mention 
It  to-morrow,  before  I  hear  a  reply. 

I  Jnly  18.  The  M.vster  of  the  Rolls  [Sir  John  Romilly].  In  this  case,  a  careful 
i!xamination  of  the  papers  has  confirmed  me  in  the  view  I  expressed  yesterday,  that 
|[  saw  nothing  to  deprive  Mr.  Finch  of  his  right  to  the  common  mortgagee's 
|]ecree. 

I  In  the  first  place,  looking  at  the  case  apart  from  any  question  of  personal  conduct 
i)f  the  parties,  which  might  affect  their  rights,  and  assuming,  for  the  present,  both 
parties  to  be  equally  innocent,  the  question  is,  which  of  two  innocent  persons  is  to 
|)ear  the  loss  occasioned  by  the  fraudulent  conduct  of  a  vendor  and  his  solicitor  in 
jjoncealing  Mr.  Finch's  prior  incumbrance  when  the  estate  was  sold  to  Mr. 
Colyer. 

.  The  state  of  the  case  is  this  :  the  Plaintiff  is  the  first  legal  mortgagee  upon  the 
l-'state  for  £3500  advanced  by  him  in  1842,  for  which  a  legal  mortgage  was  executed 
i)y  Sir  J.  K.  Shaw,  the  owner  of  the  property.  The  Plaintiff  in  the  second  suit,  Mr. 
polyer,  is  the  purchaser  of  this  estate,  under  a  contract  entered  into  and  c()ni[)leted  in 
!1849.  In  that  state  of  the  case  Mr.  Finch,  as  first  mortgagee,  asks  for  the  coujinon 
i'oreclosure  decree,  as  against  the  mortgagor  and  all  parties  claiming  through  him. 
;Mr.  Colyer  says,  "  I  purchased  this  estate  without  any  notice  whatever  of  your 
juortgage,  and,  being  a  purchaser  for  valuable  consideration  without  notice,  you  are 
not  entitled  to  that  decree,  for  equity  will  not  relieve  as  against  a  purchase  for 
i.'aluable  [507]  consideration  without  notice,  but  leave  the  parties  to  their  remedies 
jit  law." 

I  I  certainly  do  not  intend  to  disturb  the  doctrine  of  this  Court,  with  respect  to 
burchasers  for  valuable  consideration  without  notice.  I  acted  on  it  in  The  Altonui/- 
\knerul  v.  li'ilkins  (17  Beav.  285),  and  following  H'alliryn  v.  J^c  (9  \'es.  24)  and 
\hi/ce  v.  I)e  Molei/ns  (2  Jones  i^'  Lat.  374),  I  held  that  the  defence  of  being  a  purchaser 
lor  valuable  consideration  without  notice  did  apjily  in  wises  of  persons  not  having 
I  he  legal  estiite.  I  have  no  doubt  of  the  projiricty  of  those  decisions,  nor  do  I  at  all 
Haider  that  this  Court  would  interfere  and  enforce  that  which  is  a  legal  right,  as 
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well  as  ail  wiuiUblo  right,  against  a  purchaser  for  valuable  consideration  without 
notice. 

But  I  am  of  opinion  that  these  cases  do  not  extend,  and  it  is  not  convcnieTit  that 
they  should  extend,  to  cases  where  there  is  a  legal  mortgagee,  so  as  to  say  that  he  is 
not  entitled  to  enforce  the  equitable  remedy,  incidental  to  his  security,  against  a 
subsequent  mortgagee  or  purchaser,  who  has  a<lvanced  his  money  without  notice  of 
the  prior  incumbrance.  A  mortgagee  is  a  purchaser  jiro  ianto,  and,  to  the  extent  nf 
his  mortgage,  he  stands  in  exactly  the  same  situation.  If  his  mortgage  be  unai.r 
than  the  value  of  the  property,  and  the  equity  of  redemption  is  worth  nothing,  ho  is 
practically  owner  of  the  property.  But  it  would  be  a  new  and  very  dangerous 
doctrine  to  say  that  where  a  person  has  mortgaged  property  to  one,  and  given  him  a 
legal  mortgage,  and  has  afterwards  mortgaged  the  same  property  to  a  second,  con- 
cealing the  existence  of  the  first  mortgage,  the  Ki\st  mortgagee  is  to  bo  deprived  of  his 
ordinary  rights  in  this  Court,  incidental  to  his  mortgage.  I  have  found  no  case  that 
leads  to  that  conclusion,  and,  on  the  contrary,  it  appears  to  me  inconsistent  with  the 
[508]  whole  doctrine  of  this  Court  relating  to  tacking.  It  is  a  common  occurrence, 
in  the  working  out  priorities  of  incumbrances  in  this  Court,  to  have  this  state  of 
circumstances — a  legal  mortgage  given  to  a  first  incumbrancer,  a  second  mortgage 
(neces.sarily  an  equitable  one)  given  to  a  second  incumbrancer,  without  notice  of  the 
first,  and  a  third  mortgage  given  to  a  third  incumbrancer,  without  notice  of  the  second 
incumbrance,  at  the  time  he  advanced  his  money.  If  the  third  incumbrancer  pays 
ofl'  the  first,  and  obtains  the  legal  estate,  this  Court  holds  that  he  is  entitled  to  tack 
the  two  mortgages  together,  and  that  the  second  incuniliraiicer  cannot  redeem  him 
without  payment  of  the  amount  of  both  ;  and  it  also  holds  that  he  is  entitled  to  fore- 
close the  second  incumbrancer,  unless  he  pays  off  what  is  due  on  the  first  and  third 
mortgages.  But  that  could  not  be  the  result  if  the  second  incumbrancer  could 
successfully  say  to  the  third  mortgagee,  "I  am  a  purchaser  for  valuable  consideration 
without  notice,"  and  it  is  obvious  that  he  stands  in  a  better  situation  with  respect  to 
the  third  mortgage,  of  which  he  could  not  possibly  have  notice,  than  with  respect  to 
a  prior  one. 

In  this  case,  suppose  the  legal  estate  was  outstanding,  and  that  the  question  was 
between  two  equitable  incumbrancers,  both  of  whom  had  advanced  their  money 
without  any  notice  of  any  incumbrance  on  the  estate,  and,  therefore,  exactly  under 
the  same  conditions  ;  if  the  conduct  of  the  parties  were  the  same,  I  should  give 
priority  to  the  one  who  advanced  his  money  prior  in  point  of  time.  Then  could  the 
rights  and  situation  of  the  first  mortgagee  be  in  the  least  diminished  or  injured,  if  he 
had,  in  addition,  obtained  the  legal  estate,  or  is  the  doctrine  of  a  purchaser  for 
valuable  consideration,  without  notice,  applicable  to  that  state  of  things  ?  In  my 
opinion  it  is  not. 

[509]  There  are  several  cases  upon  this  subject  which  may  require  some  nicety 
f>f  distinction  to  reconcile  precisely.  In  the  case  before  Lord  Thurlow,  of  jrHliamsv. 
La/iihe  (3  Bro.  C.  C.  264),  Lord  Thurlow  held,  that  a  purchaser  for  valuable  considera- 
tion wthout  notice  was  no  defence  to  a  suit  for  an  account  of  dower,  which  the 
widow,  having  a  legal  title,  came  to  enforce  ;  and  Sir  John  Leach,  in  the  case  of 
Collins  V.  Ardier  (1  Russ.  &  Myl.  284),  held  that  a  per.son  legally  entitled  to  tithes 
had  a  right  to  an  account  of  them,  although  the  Defendant  pleaded  that  ho  was  a 
purchaser  of  them  for  valuable  consideration  without  notice. 

The  distinction  I  apprehend  to  be  this :  if  the  suit  be  for  the  enforcement  of  a 
legal  claim,  or  the  establishment  of  a  legal  right,  then,  although  this  Court  may  have 
jurisdiction  in  the  matter,  it  will  not  interfere  against  a  purchaser  for  valual)le  considera- 
tion without  notice,  but  leave  the  parties  to  law  ;  if,  on  the  other  hand,  the  legal 
title  is  perfectly  clear,  and  attached  to  that  legal  title  there  is  an  oijuital)le  remedy  or 
an  equitable  right,  which  can  only  be  enforced  in  this  Court,  I  have  not  found  any 
case,  nor  am  I  aware  of  any,  where  this  Court  will  refuse  to  enforce  the  equitable 
remedy  which  is  incidental  to  the  legal  right. 

The  case  of  The  Atiorncfi-Gi'neral  \.  JJ'illdns  does  not  appear  to  me  to  militate 
against  that  doctrine.  In  that  case  there  was  a  rent  charge,  supposed  to  have  been 
created  some  two  hundred  years,  but  nobody  knew  in  whom  it  was  vested,  and  the 
Defendant  had   bought  the  estate  nearly  tsventy  years  before,   without   any  notice 
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whatever  of  the  rent  charge.  The  Attorney-General,  representing  the  charity,  came 
into  equity  for  an  account  of  the  rent  charge  and  to  enforce  payment.  I  said,  you 
must  first  establish  your  title  at  law  ;  you  [510]  may  be  able  to  get  trustees  of  the 
rent  charge  appointed,  and  then  establish  your  legal  title  :  but  asserting  a  legal  rent 
charge,  of  which  there  is  no  proof  whatever,  and  which,  if  it  existed,  would  give 
ample  lelief  at  law,  you  are  not  entitled  till  your  legal  title  is  established  to  an 
equitable  remedy  in  respect  of  it,  as  against  a  purchaser  for  valuable  consideration 
without  notice. 

;  It  is  remarkable  also  that  the  effect  of  yielding  to  the  doctrine  insisted  on  by  Mr. 
i  Colyer  would,  in  the  present  case,  lead  to  a  conclusion  which  can  only  be  characterised 
as  inconsistent  and  contradictory.  It  so  happens  that  although  Mr.  Finch  has  a  legal 
mortgage,  he  cannot  now  bring  an  ejectment,  because  there  is  an  existing  life  annuity 
payable  out  of  this  estate,  secured  by  a  term  of  years,  which  has  priority  over  Ijoth 
the  Plaintiff  and  Defendant.  It  is  not  disputed  that,  either  at  common  law  or  under 
the  statute  (8  &  9  Vict.  c.  112),  that  term  would  cease  on  the  death  of  the  annuitant. 
The  rights  between  Mr.  Finch  and  Mr.  Colyer  must  be  exactly  the  same,  whether 
the  annuity  is  alive  or  not,  and  it  would  be  preposterous  to  say  that  the  rights 
.between  these  parties  are  to  be  to-day  one,  and  if  the  annuitant  dies  to-morrow,  they 
are  thereupon  to  become  different.  If  she  should  die  to-morrow,  Mr.  Finch,  having 
the  legal  estate,  could  bring  ejectment,  and  if  he  recovered  the  estate  and  claimed  to 
hold  it  discharged  from  all  mortgages,  Mr.  Colyer  would  then  file  a  bill  for 
redemption.  Now  redemption  and  foreclosure  are  exactly  the  same  remedy  <>  eonrerso, 
arising  out  of  the  same  matters,  and  the  corresponding  rights  between  the  same 
parties.  If  I  am  not  to  interfere  to  grant  foreclosure  to  Mr.  Finch,  am  I  to  interfere 
to  grant  redemption  to  Mr.  Colyer  ?  It  is  obvious  that  if  I  were  not  to  grant  relief 
to  [511]  Mr.  Finch,  in  respect  of  his  mortgage,  but  grant  relief  to  Mr.  Colyer  in 
i  respect  of  his,  I  should,  as  between  two  persons  who  advanced  their  money,  in  exactlj' 
I  the  same  circumstances  and  standing,  as  regards  notice,  in  exactly  the  same  conditions, 
•interfere  to  give  an  equitable  remedy  to  the  one  who  had  not  the  legal  estate,  and 
was  posterior  in  time,  which  I  refused  to  the  other,  who  both  had  the  legal  estate 
and  whose  security  was  prior  in  time.  It  appears  to  me  impossible  for  any  Court  to 
come  to  svich  a  conclusion. 

1  I  am  therefore  of  opinion  that  Mr.  Finch,  the  prior  mortgagee,  is  entitled  to  the 
(Usual  decree  of  foreclosure  against  Mr.  Colyer,  who  has  purchased  the  estate  for 
',  valuable  consideration  without  notice.  This  conclusion  makes  it  unnecessary  for  me 
!to  examine  the  question  whether  Mr.  Colyer  had  or  had  not  notice,  as  to  which  I 
i  desire  to  express  no  opinion. 

i  The  view  I  have  taken  of  this  case  up  to  this  point  is  wholly  independent  of  the 
I  question  of  the  conduct  of  the  parties,  because  unquestionably  the  conduct  of  the 
;  parties  may  be  s\ich  as  to  disentitle  them  to  rights  which  they  would  otherwise  have. 
This  is  very  strongly  illustrated  in  the  case  of  Jrortlnni/ton  v.  Morgan  (16  Sim.  547), 
.  which  is  a  valuable  and  useful  decision,  in  which  a  mortgagee,  who  had  obtained  the 
legal  estate,  but  had  advanced  his  money,  without  in  the  slightest  degree  incjuiring 
linto  the  title,  without  asking  for  an  abstract,  without  making  any  inquiry  as  to  deeds, 
■  and  without  knowing  anything  at  all  about  them,  was  postponed  to  a  prior  equitable 
:  mortgage,  of  which  he  had  no  notice  whatever,  at  the  time  he  advanced  his  money. 
'  No  doubt  the  conduct  of  a  party  may  be  such  as  to  deprive  him  of  the  benefit  of  the 
;  legal  estate. 

I  [512]  I  have,  therefore,  to  consider  whether  the  conduct  of  Mr.  Finch,  in  this 
lease,  has  deprived  him  of  any  right  which  the  legal  estate  would  otherwise  give  him. 
;  In  the  first  place  it  is  said  that  he  left  all  the  title-deeds  in  the  hands  of  the  mortgagor 
:at  the  time  he  obtained  his  mortgage.  The  abstract  of  title  delivered  to  Mr.  Finch 
'is  of  this  character:  It  commences  with  a  deed  of  the  2d  of  October  1750,  which  is 
1  the  root  of  the  title  to  half  of  the  property.  This  deed  is  an  indemnity  against 
,  certain  charges  upon  the  property,  and  recites  another  deed  of  even  date,  by  which  a 
■moiety  of  the  property  was  conveyed  to  Joseph  Brooke.  Joseph  Brooke,  in  1789, 
I  devised  this  estate  to  the  Rev.  John  K.  S.  Brooke,  who,  in  1839,  devised  it  to  Sir 
I  John  K.  Shaw.  So  that,  from  1789,  a  perfectly  good  title  is  deduced  on  the  abstract, 
without  any  deed  at  all,  for  it  depends  solely  on  wills.     It  is  true  that  it  may  be  said 
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that  a  title  deduced  from  17S9  down  to  1842,  which  is  a  period  of  fifty-three  years 
only,  is  not  a  marketable  title,  but,  I  think,  there  is  no  impropriety  in  a  pereon 
accepting  such  a  title,  and  that  as  these  wills  were  necessarily  registered  in  the  proper 
place,  there  was  no  impropriety  in  not  reipiiring  the  deed  of  even  date,  recited  in  the 
indemnity  deed  of  the  2d  of  October  1750,  to  be  produced.  This  recited  deed  is  not 
in  the  possession  of  Mr.  Colyer,  although  the  deed  reciting  it  is. 

The  observation  with  respect  to  leaving  title-deeds  in  the  possession  of  any  person 
is  thus  referred  tc  bj'  Lord  Eldon  (Emn.'<  v.  UickntU,  6  Yes.  190),  he  says,  the 
doctrine  is  stated  by  Mr.  Fonblanque  "with  great  accuracy."  Now,  referring  to  Mr. 
Fonblanque's  Treatise  (vol.  1.  p.  165,  n.  (4th  edit.)),  he  lays  it  down  thus:  "That 
nothing  but  a  voluntary,  distinct  and  unjustifiable  concurrence  on  the  part  of  the 
first  mortgagee,  [513]  in  the  mortgagor's  retaining  the  title-deeds,  shall  be  a  reason 
for  postponing  his  priority."  It  must,  therefore,  appear  that  the  mortgagee  know 
that  deeds  existed  which  were  valuable  to  be  possessed  by  the  mortgagor,  and  by 
which  he  would  be  enabled  to  raise  money  ;  that  the  mortgagee  is  entitled  to  them, 
and  that,  nevertheless,  he  has,  intentionally  and  willingly,  allowed  the  mortgagor  to 
retain  them  in  his  possession.  That  is  not  the  case  here,  it  is  as  far  from  it  as 
possible.  In  the  first  place,  it  does  not  appear  that  there  were  any  deeds  stated  in 
the  abstract  that  were  necessary  for  the  purpose,  nor  is  there  any  "distinct  or 
voluntary  concurrence,"  far  less  any  "unjustifiable  concurrence, '  on  the  part  of  Mr. 
Finch  in  their  remaining  in  the  mortgagor's  possession.  In  all  this,  I  am  treating 
Mr.  Finch  (as  I  think  I  am  bound  to  do,  because  ignorance  of  law  excuses  no  one), 
as  if  he  were  as  familiar  and  as  well  acquainted  with  the  law  as  any  gentleman  now 
in  Court,  whereas,  in  fact,  he  was  a  retired  tradesman,  knowing  nothing  about  such 
matters,  and  acting  solely  on  the  advice  and  by  the  directions  of  his  solicitor. 

Next,  it  is  said  that  Mr.  Finch  employed  the  same  solicitor  as  the  mortgagor,  and 
I  must  charge  him  with  "distinct,  voluntary,  and  unjustifiable  concurrence,"  because 
bis  solicitor,  being  the  solicitor  of  the  mortgagor,  must  have  known  that  there  were 
other  title-deeds  which  would  enable  the  mortgagor  to  raise  money.  I  am  of  opinion 
that  I  cannot  charge  the  first  mortgagee,  and  deprive  him  of  the  benefit  of  his  security, 
because  the  common  solicitor  knew  that  there  were  such  deeds,  if  such  be  the  fact, 
which  the  mortgagor  and  his  solicitor  ought  to  have  delivered  up  to  him.  The  case 
of  Evang  v.  Bickndl  (6  Yes.  173),  and  the  principles  there  laid  down,  which  have  ever 
since  been  followed  by  this  [514]  Court,  appear  to  me  to  go  far  beyond  what  is 
necessary  for  holding  in  this  case,  that  the  first  mortgagee  ought  not  to  lose  his 
priority,  by  reason  of  his  not  having  inquired  for  and  obtained  posses.sion  of  a  deed 
which  was  recited  as  an  immaterial  deed,  forming  the  root  of  the  abstract  to  the 
title  of  the  property. 

It  is  then  said  that  he  was  guilty  of  what  is  called  a  constnidire  frauil.  I  presume 
that  what  is  meant  by  this  is  that  he  is  liable  for  the  acts  of  his  agent,  and  that  his  ( 
agent  committed  a  fraud.  The  phrase  "constructive  fraud,"  though  it  is  to  be  found 
in  several  of  the  books,  has  always  appeared  to  me  to  be  a  very  inappropriate  expres- 
sion. A  fraud  means  something  committed  by  a  person  for  which  he  is  morally 
responsible  ;  it  is  a  moral  crime,  but  to  say  that  a  person  is  constructively  guilty  of 
a  crime,  is  a  contradiction  almost  in  terms.  The  Plaintiff  may,  however,  be  liable  for 
the  acts  of  his  agent,  and  the  consequences  of  them  ;  but,  reading  over  the  whole  of 
the  evidence  as  carefully  as  I  can,  and  attending  to  what  has  been  said  on  the  subject, 
I  am  at  a  loss  to  find  anything  to  afTect  Mr.  Finch.  The  case,  as  alleged,  is  this : 
That  Mr.  Finch,  in  the  transactions  in  1842,  employed  Mr.  John  Hayward  as  his 
solicitor,  who  was  also  the  solicitor  of  Sir  John  K.  Shaw  ;  that  Mr.  Hayward  was  a 
personal  friend  of  Mr.  Finch,  and  that  he  never  had  any  other  solicitor ;  that  it  is 
reasonable  to  infer,  that  if  he  wanted  a  solicitor  on  other  occasions  he  would  have 
employed  Mr.  Hayward,  and  that  Mr.  Hayward  was  the  agent  and  solicitor  of  Mr. 
Finch  at  the  time  when  the  transactions  took  place  between  Mr.  Colyer  and  Sir  John 
K.  Shaw.  But  the  evidence  utterly  fails  to  shew  that  after  this  transaction  was  over 
Mr.  Finch  ever  employed  Mr.  Hayward  as  his  solicitor  at  all.  Mr.  Hayward,  no 
doubt,  did  annually  and  by  driblets,  but  [515]  as  the  agent  of  the  mortgagor,  pay 
him  from  time  to  time  interest  on  the  mortgage  money.  But  he  in  no  respect  acted 
as  Finch's  agent,  and  if  he  had,  it  would  be  impossible  to  say,  because  Mr.  Hayward 
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ad  been  his  solicitor  in  the  transaction  of  the  mortgage,  that  therefore  seven  years 
fterwards  and  when  he  acted  solely  as  solicitor  of  the  mortgagor,  he  is  to  be  treated 
',s  the  agent  of  Mr  Finch,  who  had  nothing  to  do  with  the  matters  ;  and  that,  having 
old  the  estate  to  a  purchaser  without  disclosing  the  fact  of  the  prior  incumbrance, 
,nd  having  thereby,  together  with  his  principal,  committed  a  fraud  upon  the 
ourchaser,  he  is,  in  that  transaction,  to  be  considered  as  the  agent  of  the  first 
nortgagee.  If  I  were  so  to  hold,  I  should  hold  that  in  every  case  in  which  a  person 
i:mploys  the  agent  of  the  mortgagor  for  the  purpose  of  a  mortgage,  he  is  answerable 
Dr  every  subsequent  act  he  may  ever  thereafter  do,  with  relation  to  that  estate. 
:^his  would  be  a  conclusion  too  extravagant  to  be  stated.  I  am  at  a  loss  to  discover 
ny  other  act. 

It  is  then  said  that  Mr.  Finch  ought  to  have  known  of  the  sale,  and  that  he  ought 
)  have  given  notice  of  his  mortgage.  It  is  proved,  I  think,  conclusively,  that  he  did 
ot  know  of  the  sale.  It  would  be  monstrous  to  say  that  the  mortgagee  is  to  lose  his 
riority,  because  he  did  not  know  of  a  sale  by  auction  of  the  property,  and  did  not 
iM_'  notice  of  his  charge  upon  it. 

These  are  the  only  circumstances  that  relate  to  the  conduct  of  Mr.  Finch,  and  the 
;esult  is  that  I  see  nothing  whatever  to  disentitle  him  to  what  I  consider  to  be  his 
ights  as  first  mortgagee.  There  is  only  one  other  question  remaining,  which,  at  one 
iirae,  I  thought  would  be  a  question  of  greater  difficulty  and  importance  than  I  think 
I;  is  on  a  more  careful  consideration  [516]  of  the  case.  It  is  this :  This  e.state  was 
able  to  three  legacies  of  ,£2000  each,  which  were  payable  within  one  year  after  the 
eath  of  Lady  Shaw,  subject  to  which  Sir  John  K.  Shaw  was  entitled  to  the  estate  in 
I-  simple.  Lady  Shaw  was  alive  when  the  mortgage  was  made  to  Mr.  Finch  ; 
uusequently,  he  could  only  acquire  the  title  of  Sir  John  K.  Shaw  subject  to  those 
jjgacies  which  were  prior  incumbrances  upon  the  property.  Lady  Shaw  died  on  the 
Oth  of  October  1847,  the  legacies  were,  therefore,  payable  on  the  10th  of  October 
S4S,  and  the  executors  sold  the  property  for  the  purpose  of  paying  those  legacies; 
Ir.  Colyer  says,  "  I  took  the  title  from  the  executors,  and  they  were  entitled  to 
I iiivey  a  perfectly  good  fee-simple  estate  for  the  purpose  of  paying  these  legacies; 
Ithough  the  estate  sold  for  above  £8000,  yet  still  that  was  not  too  large  a  margin  ; 
;nd,  at  all  events,  they  are  entitled  to  make  a  perfectly  good  title,  and  to  convey  the 
istate."  One  of  the  executors  was  Sir  John  K.  Shaw  ;  and  when  the  conveyance  was 
lade,  he  joined  in  his  representative  character  as  executor  of  the  will,  with  the  other 
xei-utor,  and  he  joined  also  in  his  own  character  of  owner  of  the  estate.  I  am  of 
pinion  that  this  is  not  material,  for  this  estate  was,  together  with  several  other 
!iropertie.s,  charged  with  the  legacies.  Of  all  that  property  Sir  John  K.  Shaw  was 
he  owner  in  fee-simple,  subject  to  the  legacies.  As  between  himself  and  Mr.  Finch, 
I  entertain  no  doubt  but  that  Mr.  F'inch  would  have  been  entitled  to  marshal  the 
iharge  and  to  say,  as  against  Sir  John  K.  Shaw,  "  You  having  granted  me  a  mortgage 
ipon  a  portion  of  the  property  charged  with  the  legacies,  I  am  entitled  to  have  the 
(egacies  first  paid  out  of  the  other  property  charged  with  them.  I  do  not  dispute 
ihat  this  estate  is  subject  to  the  charges  upon  it,  and  if  the  rest  of  the  land  charged 
Ivith  these  legacies  is  not  sufficient  to  paj'  them,  then  you  can  come  upon  this  [517] 
koperty,  but  not  if  the  rest  is  sufficient  for  this  purpose  :  you  cannot,  by  throwing 
;he  legacies  upon  the  particular  portion  you  have,  in  fact,  mortgaged  to  me,  commit  a 
Iraud  upon  me,  and  therelty  deprive  me  entirely  of  the  security  you  have  given  me 
i»y  a  mortgage  upon  your  estate."  I  entertain' no  doubt  that  this  correctly  states  the 
Equities  between  them.  That  being  so,  I  am  of  opinion  that  Sir  John  K.  Shaw  can 
!)nly  put  Mr.  Colyer  in  the  place  in  which  he  himself  stood  with  respect  to  it,  and  the 
[egal  estate  being  outstanding  in  Mr.  Finch,  and  he  having  sold  an  etiuitable  estiite 
jmly  to  Mr.  Colyer,  he  takes  it  with  the  equities  to  which  it  is  subject,  one  of  which 
.equities  is,  that  Mr.  Finch  is  entitled  to  be  paid  out  of  the  estate  after  the  legacies 
!u-e  paid,  provided  the  whole  estates  charged  with  the  legacies  are  sufficient  to  pay 
|50th  the  legacies  charged  thereon,  and  the  mortgage  made  to  Mr.  Finch. 
I  No  inquiry  is  asked  on  this  subject,  and,  during  the  argument  it  was  admitted 
|hat  the  property  is  more  than  sutficient  to  pay  all  the  legacies  and  the  mortgage.  If 
|hat  were  not  so,  other  questions  might  arise  which  I  do  not  think  it  necessary  to 
efer  to  or  mention ;  there  is  sutficient  complication  in  this  case,  without  suggesting 
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questions  which  are  not  necessarily  raised  by  the  facts  before  me.  In  this  state  of 
the  case,  I  am  of  opinion  that  Mr.  Colyer's  case  fails  in  every  point.  His  case  is  oiu- 
of  peculiar  hardship,  he  is  the  victim  of  a  fraud  committed  by  the  vendor,  whn 
concealed  the  prior  incumbrance  upon  the  estate  ;  but,  as  between  the  two  innocent 
persons,  I  am  of  opinion,  for  the  reasons  I  have  stated,  that  the  loss  occasioned  by 
this  fraud  must  fall  on  the  person  on  whom  the  fraud  was  committed,  and  not  on  the 
prior  incumbrancer,  who  is  entitlotl  to  the  full  benefit  of  the  securities  he  has 
ol>[518]tained.  The  result  is  that,  in  the  case  of  Finrh  v.  Slunv,  I  must  make  the 
usual  decree  of  foreclosure,  and  in  the  cross-suit  I  must  dismiss  the  bill  with  costs. 

Note. — An  appeal  to  the  House  of  Lords  is  pending.     [5  H.  L.  C.  905.] 

[518]     Day  r.  Croft.     Ma;/  5,  1853;  July  31,  1854. 

According  to  the  recent  practice,  the  Court  disapproves  of  the  appearance  of  parties, 
on  the  hearing  of  a  petition,  though  served,  where  their  appearance  is  unnecessary, 
and  their  costs  will  be  disallowed. 

The  suit  was  for  the  administration  of  an  estate,  and  a  considerable  number  of 
annuitants  were  interested  in  the  residue  (if  any),  in  the  event  of  the  testator's 
daughter  having  no  children.  These  parties  had  always  been  served  with  the  petitions 
relating  to  the  estate,  and  they  attended  taking  the  accounts.     (14  Beav.  29.) 

A  petition  was  presented  relating  to  the  exchange  and  enclosure  of  lands,  the 
value  of  which  was  under  £1000.  On  the  petition  being  heard,  the  Plaintiff'  and  the 
trustees  alone  appeared,  but  on  drawing  up  the  order  the  residuary  legatees,  who  had 
been  served,  required  their  costs  to  be  inserted  in  the  order.  Mr.  Bedwell,  the 
registrar,  refused  to  insert  them  (see  the  15  &  16  Vict.  c.  86,  s.  42,  which  came  into 
operation  on  the  1st  November  1852),  and  the  matter  was  mentioned  to  the  Court, 
when  a  case  of  Be  Hertford  Charitij,  before  Lord  St.  Leonards,  May  1852,  was  referred 
to.(l)     The  costs  of  the  appearance  of  all  these  parties  were  verii  cmsuleraUe. 

The  M.\ster  of  the  Rolls  refused  the  costs,  and  his  order  was  afterwards 
affirmed  by  the  Lords  Justices. 

[519]  In  the  same  case,  on  a  subsequent  occasion  (July  31st,  1854), 

Mr.  J.  H.  K.  Chichester,  on  the  part  of  an  annuitant  and  contingent  residuary 
legatee,  moved  to  discharge  an  order  with  costs,  which  had  been  made  upon  petition 
in  this  cause,  on  the  ground  that  it  had  not  been  served  on  him,  and  had  been  made 
in  his  absence.  He  contended  that,  as  the  matter  related  to  a  dealing  with  the 
real  estate,  it  could  not  be  made  in  the  absence  of  any  of  the  parties  interested 
therein.     He  relied  on  Day  v.  Croft  (14  Beav.  29). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  will  not  vary  the  order  for 
non-service,  but  you  may  make  any  application  on  the  merits  you  may  be  advised, 
and  shew  that  the  order  was  wrong. 

The  motion  was  afterwards  refused. 

[519]     In  re  Christmas.     Jidy  31,  August  1,  1854. 

A  notice  to  draw  up  an  order  served  one  day  for  the  next,  is  regular. 
Costs  are  not  given  on  granting  the  four-day  order. 

On  the  11th  of  May  an  order  was  made  viith  costs,  that  a  solicitor  should  deliver 
his  bill  of  costs  within  four  days,  or  stand  committed. 

(1)  The  following  is  the  registrar's  note  of  this  case : — 

Ee  Hertford  Charity.     May  4,  1852. 

Walker,  for ,  asks  costs. 

Cur. — Walker's  clients  not  to  have  any  costs.  They  had  no  right  to  appear 
although  served. 
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Oil  the  same  day  notice  was  given  for  the  13th,  to  draw  up  the  order,  and  it  was 
drawn  up  accordingly  on  that  day,  in  the  absence  of  the  solicitor. 

Mr.  Rogers  now  moved  to  discharge  or  vary  the  order.  He  contended,  first,  that 
the  notice  to  pass  the  order  was  [520]  irregular,  there  being  but  one  intervening  day 
between  the  notice  and  the  passing. 

[Mr.  Bedwell,  the  registrar,  being  referred  to  by  the  Court,  said  that,  by  the 
practice  of  the  office,  notice  of  drawing  up  an  order  served  on  one  day  for  the  next 
was  regular.] 

Secondly,  it  is  irregular  on  the  ground  that,  in  the  case  of  a  four-day  order,  costs 
arc  never  given. 

Mr.  R.  Palmer  and  Mr.  C.  Grove,  contra,  said  that  the  whole  object  of  the  solicitor 
,was  delay,  and  to  throw  the  case  over  the  Long  Vacation.  They  cited  In  re 
'Bainhriqiie  (11  Beav.  620;  13  Beav.  108) ;  AUfre}i  v.  AUfraj  (12  Beav.  420)  ;  Hubbard 
V.  IIcwHt  (2  Mad.  469);  liahills  v.  L'abitts  (3  Y.  &  Coll.  (Exch.)  69);  Feasnall  v. 
Coiillart  (1  Keen,  183;  and  see  Be  Uufaar  and  Blakene//,  16  Beav.  113);  and  argued 
that  costs  had  been  properly  given. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  can  have  no  doubt  from  the 
information  I  have  received  from  the  officers  of  the  Court,  and  also  from  the  case  in 
1  Keen,  that  the  four-day  order  does  not  include  costs.  The  order  must,  therefore, 
lio  varied  in  that  respect.     (See  Form  of  Order,  Seton  on  Decrees  (2d  ed.),  642.) 

[521]    Attorney-General  v.  Davey.    Feb.  20,  April  21,  Augud  3,  1854. 

{S.  C.  reversed  on  appeal,  4  De  G.  &  J.  136  ;  4.5  E.  R.  53.     See  Governors  of  Magdalen 
HospUal  v.  KnotU,  1878,  8  Ch.  D.  728.] 

Lease  of  charity  property  in  a  town  for  500  years,  at  a  fixed  rent  of  £6,  set  aside, 
though  a  large  expenditure  had  been  made  in  rebuilding  and  repairs  on  the  faith 
of  the  lease.  Held,  that  in  such  a  case  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c.  27)  was  inapplicable. 

Account  of  lasting  improxements  allowed  from  the  accruer  of  the  Defendant's  title,  a 
corresponding  account  of  rents  being  directed  from  the  same  period,  and  no  costs 
were  given. 

As  to  the  period  from  which  an  account  of  rents  is  directed  in  setting  aside  a  charity 
lease. 

Under  trusts  created  in  1509,  some  property,  situate  in  the  City  of  Norwich,  was 

held  on  the  charitable  trusts  after  mentioned. 

I        On  the  12th  of  May   1726   the  property  was  conveyed  to  ten  feoffees,  by  the 

description  of  "  all  that  messuage  with  three  re-entries  in  the  south  part  thereof,  with 

■  a  chamber  thereupon  built,  next  a  common  lane  on  the  east  part  thereof,  and  the 

.  moiety  of  a  gable  on  the  east  end  of  the  said  chamber,  with  a  chimnej'  therein  fixed 

I  to  the  said  gable,  and  also  one  stone  wall  containing  by  estimation  eight  yards  and 

;  a  ((uarter,  A:c.,  as  it  then  or  late  lay  for  void  land,  parcel  of  a  tenement,  then  some 

\  time  in  the  occupation  of  Nicholas  Corpusty,  with  easement  of  an  eavesdrop,"  &c. 

Upon  trust  that  the  churchwardens  for  the  time  being  should  "  demise  and  to  farm-let 

the  aforesaid  messuages,  tenements  and  other  the  premises,  with  their  appurtenances, 

for  such  yearly  rents  as  to  them  should  seem  meet  and  expedient,"  and  with  the  rents 

to  repair  the  parish  church  of  St.  Giles,  and  the  messuages,  &c.,  and  apply  the  surplus 

in  "  support  of  the  other  common  charges  of  the  parishioners  of  the  said  parish,  as  to 

them  should  seem  meet  and  expedient." 

'        A  leiise  was  made  by  the  feoffees,  dated  the  14th  of  September  1726,  which,  after 

I  reciting  the  feoffment  and  trusts,  proceeded  as  follows  : — 

I  "  And  whereas  the  said  messuages,  tenements  and  [522]  other  the  premises,  for 
j  want  of  being  repaired,  are  become  decayed  and  in  a  very  ruinous  condition,  and 
I  where.os  the  yearly  rent  hereinafter  reserved  for  the  said  premises  is  the  best  and 
!  most  improved  yearly  rent,  and  the  most  money  that  can  be  made  and  got  of  and  for 
I  the  said  premises  ;  and  whereas  the  said  William  Forster  is  disposed  to  lay  out  and 
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expend  some  considerable  sum  of  money  in  repairing,  rebuilding  and  improving  the 
messuages  and  premises,  and  that  it  may  the  better  answer  his  ends  and  advantages 
in  so  doing,  it  is,  therefore,  thought  necessary  to  grant  him  a  term  of  500  ye:us  in 
the  premises."  The  feortees  then  demised  the  property  to  William  Forster  fur  "iiiit 
years,  at  the  annual  rent  of  £6  ;  and  Forster  covenanted,  during  the  term,  to  "  main 
tain  and  keep  all  and  every  the  houses,  buildings  and  walls,  that  are  or  shall  be  erected 
and  built  upon  the  thereby  demised  premises,  and  all  other  the  premises  thereby 
demised  in  good  and  tenantable  repair  ;"  and,  at  the  end  of  the  term,  to  yield  up  the 
same  in  like  good  the  annual  and  tenantable  repair. 

In  1771  the  executors  of  Foi-ster  .sold  the  lease  for  £170,  and  the  property  was 
again  sold  in  May  IS'Jo.  The  leasehold  interest  was  now  vested  as  to  separate  portions 
in  the  Defendants,  Davy,  Parkinson  and  Jud.son.  Very  considerable  sums  had  been 
laid  out  upon  the  property  in  buikling  and  in  repairs,  and  it  now  consisted  of  eight 
messuages,  which  were  stated  to  be  of  the  annual  value  of  £133. 

This  information  was  filed  on  the  9th  of  October  1852,  at  the  relation  of  one  of 
the  churchwardens,  and  it  insisted  that  the  lease  of  1726  was  an  improper  and 
improvident  lease,  and  had  licen  granted  for  inadequate  consideration,  and  that  the 
granting  of  it,  both  in  re-[523]-gard  to  the  rent  and  the  term,  was  a  breach  of  trust, 
and  ought  to  be  set  aside. 

The  Defendants  insisted  on  the  validity  of  the  transaction  and  relied  on  the  /«'•//'< 
in  prosecuting  the  present  claim,  and  also  on  the  Statute  of  Limitations  of  the  3  A:  4 
Will,  i,  c.  27,  in  bar  of  the  suit. 

There  was  some  evidence  on  the  part  of  the  Defendants  of  considerable  sums 
having  been  laid  out  on  the  premises. 

Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  in  support  of  the  information.  A  lease  for  500 
years  at  a  fixed  rent  cannot  be  supported  ;  The  Attorneii-Gi'nnul  v.  Pihjnin  (12  Bein. 
57;  2  Hall  &  Twells,  186);  Athnuii-General  x.  Foonl  (6  Beav.  288).  They  referred 
to  Atto)-iiei/-General  v.  MarfdaJen  Coller/e  (then  standing  for  judgment,  but  since  reported, 
18  Beav.  223)  as  to  the  Statute  of  Limitations,  and  argued  that  the  3  &  i  Will.  4,  c.  27 
was  inapplicable,  this  being  a  case  of  landlord  and  tenant,  and  therefore  not  within 
the  statute  (sect.  3).  : 

Mr.  Shapter,  for  the  Defendant  Davey,  ' 

Mr.  R.  Palmer  and  Mr.  Borrett,  for  Judson,  and 

Mr.  Speed,  for  Parkinson,  cmtra.  There  is  no  positive  law  which  forbids  the 
demise  of  charity  property  for  any  term  ;  even  a  lease  renewable  for  ever  at  a 
fixed  rent  and  fine  has  been  supported  by  the  highest  tribunal  ;  Attornefi-General  v. 
Hnngerforil  (8  Bli.  457  :  2  CI.  \-  P'in.  374).  Not  only  a  lease  for  999  years,  but  an 
abso-[524]-Iute  alienation  might  be  supported;  Aftornnj-Genn-aJ  \.  I'iUimn  (12  Beav. 
57).  That  principle  is  stated  in  the  case  of  Attm-'nei/-Gciu'niI  v.  rUf/rim,  cited  in  support 
of  the  information.  Lord  Langdale  there  says  (p.  60) — "  The  law,  as  at  present  under-  ■ 
stood,  allows  the  alienation  of  charity  land,  if  made  under  circumstances  which  shew 
that  it  is  fairly  made  and  for  the  benefit  of  the  charity."  Sir  Thomas  Plumer  laid 
down  the  same  principle  in  Attwneti-Geiwral  v.  JFaiTcn.  He  observes  (2  Swan. 
302) : — "  The  principle  that  governs  all  the  cases  is  this,  that  trustees  are  bound  to 
a  provident  administration  of  the  fund  for  the  benefit  of  the  charity.  There  is  no 
positive  law  which  says  that  in  no  instance  shall  there  be  an  absolute  alienation." 

Here  the  lease  was  evidently  for  the  benefit  of  the  charity.  The  property  had 
become  "decayed  and  in  a  very  ruinous  condition,"  and  the  rent  was  "  the  best  and 
most  improved  yearly  rent  and  the  most  money  that  could  be  made  and  got  for  the 
premises."  The  property  appears,  at  that  time,  to  have  consisted  of  a  chamber,  the 
moiety  of  a  gable  with  a  chimney  therein,  and  one  stone  wall ;  this  was  of  little  value. 
The  lease  was  granted  on  the  faith  of  the  lessee  "  repairing  and  rebuilding,"  and  con- 
tains a  covenant,  on  the  part  of  the  lessee,  to  keep  and  surrender  the  premises  in  good 
repair.  The  power  to  demise  authorized  any  lease  ;  Slieehy  v.  Muskeny  (1  House  of 
Lords  Cas.  576). 

2.  The  informant  is  barred  by  the  laches  in  applying  to  the  Court  to  avoid   the 
lease  ;  for  after  126  years'  delay,  it  is  impossible  to  give  those  explanations  which,  if  i 
the  [525]  transaction  were  recent,  would  be  capable  of  being  afforded  ;  Senhotise  v. 
Earle  (Amb.  285) ;  Attm-ney-General  v.  JFarren  (2  Swan.  305). 


19BEAV.536.  ATTORNEY-GENERAL   V.    DAVEY  455 

3.  The  remedy  is  barred  by  the  Statute   of  Limitations,  3  &  4  Will.  4,  c.  27, 
,  SB.  24,  25. 

I  4.  There  is  proof  of  an  outlay  in  1822  of  £1000  and  of  previous  expenditure. 
'The  Defendants  are,  at  all  events,  entitled  to  an  inquiry  as  to  these  and  an  allowance 
I  for  lasting  improvements. 

;       The  Ma.ster  of  the  Kolls  [Sir  John  Romilly].     It  appears  to  me  that  this  case 
will  depend  on  the  question  raised  as  to  the  Statute  of  Limitations.     Assuming  that 
.  the  statute  does  not  apply,  I  think  that  it  is  impossible  to  support  the  lease.    I  assume 
that  such  a  transaction  is  not  neces.sarily  void  in  all  cases,  and  that  it  may  be  sup- 
ported where  the  Court  sees  that  it  was  manifestly  for  the  benefit  of  a  charity.     But 
to  say  that  the  alienation  for  500  years  of  charity  property  situate  in  an  advantageous 
;  position,  in  a  prosperous  city  like  Norwich,  could  be  advantageous  to  a  chanty,  is  a 
!  proposition  which  cannot  be  maintained.     A  power  to  trustees  to  demise  "  at  such 
\  rents  as  to  them  should  seem  expedient,"  would  support  a  lease  for  a  reasonable  time, 
,  or  even  for  a  considerable  time,  in  consideration  of  the  improvement  of  the  property  ; 
but  a  lease  for  500  years  must  clearly  be  injurious  to  the  charity,  and  such  as,  in  the 
fair  discharge  of  their  duty  to  the  charity,  the  trustees  ought  not  to  grant,  and  which 
tit  is  impossible  for  this  Court  to  support. 

I  will  make  no  final  order  in  this  case  until  I  have  [526]  disposed  of  the  other 
case  of  Tlw  Ati(>rnei/-Gi'nn-al  v.  Magdalen  Collei/f;  but,  assuming  that  the  statute  does 
not  apply,  I  shall  direct  an  inquiry  in  Chambers  of  what  the  charity  land  consists,  and 
an  in(iuiry  whether  any  and  what  lasting  improvements  have  been  made,  and  what, 
if  anything,  ought  to  be  allowed  in  respect  thereof. 

.ijiril  21.  The  Master  of  the  Rolls  having  delivered  judgment  in  The  Attomey- 
Geneiul  v.  Magdalen  College,  the  case  was  again  mentioned,  when 

The  Master  of  the  Rolls  [Sir  John"  Romilly]  said  :  This  is  a  case  in  which  the 

Defendant  has  been  in  possession  of  property  under  a  lease  granted  138  years  ago, 

and  the  information  is  filed  to  set  it  aside,  and,  but  for  the  terms  of  the  lease,  there 

is  no  direct  notice  of  the  claims  of  the  charity. 

I        The  information  is  the  first  notice  to  the  lessee  of  the  lease  being  impeached,  there 

is  no  report  of  the  Charity  Commissioners,  and  no  determination  to  hold  in  spite  of 

,  the  rights  of  the  charity.     Besides  this,  the  statute  of  the  3  &  4  Will.  4,  c.  27,  pre- 

1  sented  a  very  serious  question,  which  certainly  had  never  been  decided.     I  think  it 

1  was  fit  and  proper  for  the  Defendants  to  raise  the  question,  and  that  it  is  impossible 

I  to  carrj'  back  the  account  further  than  the  filing  of  the  information.     I  also  think  it 

I  impossible  to  visit  them  with  the  costs  incurred  in  the  protection  of  their  property, 

.  which  was  held  by  them   under  a  derivative  title  created  by  the  improper  acts  of 

■  persons  holding  the  charity  property,  and  I  shall  therefore  follow  the  practice  adopted 
i  on  former  occa-[527]-sions  and  give  no  costs  against  the  Defendants,  and  limit  the 
'  account  to  the  period  elapsed  from  filing  the  information.     The  informants  must  have 

their  costs  out  of  the  property,  because  it  has  been  recovered  by  their  exertions. 
1         These  charity  cases  ditt'ei-  from  ordinary  cases  where,  in  regard  to  the  Plaintiff's 
I  claims  and  the  Defendant's  resistance,  one  must  be  in  the  right  and  the  other  in  the 
'  wrong,  and  the  Court  makes  the  party  in  the  wrong  pay  the  costs.     In  cases  of 
,  charity,  certain  portion  of  the  charity  property  being  taken  from  the  Defendant  is 

■  applied  in  paying  the  costs  of  the  person  by  whose  exertions  it  has  been  recovered, 

:   where  the  Court  considers  the  conduct  of  the  Defendant  such  as  not  to  subject  him 

I  to  the  informant's  costs. 

i         By  the  minutes  of  the  decree  both  the  account  of  rent  and  the  inquiry  as  to  lasting 

!  improvements  was  carried  back  to  the  filing  of  the  information. 

I         August  3.     On  the  motion  of  Judson,  the  account  of  the  rents  of  his  portion  was 

\  carried    back    to   the   30th  of    March    1825,   and    the   corresponding   inquiry  as  to 

:   sub.stantial  improvements  to  the  same  period.     As  to  the  other  Defendants,  the  two 

!   inquiries  were  limited  to  the  filing  of  the  information. 

;         The  Master  ok  the  Rolls  thought  this  unobjectionable,  and  observed  that 

'   the  date  to  which  the  account  was  carried  back  in  charity  cases  differed.     In  an 

I   aggravated  case  it  was  directed  from  the  date  of  the  lease,  in  other  cases  from  the 

I   Commissioner's  report,  but  generally  from  the  filing  of  the  information. 
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[528]    Saward  v.  M'Donnkll.     August  4,  1854. 

Application  to  remove  a  matter  of  great  intricacy  from  the  Master's  ofBce  into  Judge's 
Chambers,  refused  with  costs.  ; 

Bv  order  on  appeal,  dated  the  5th  of  .Tune  1839,  it  was  referred  to  the  Master  to 
inquire  of  what  the  property  consisted  which  was  comprised  in  two  indentures  of 
settlement,  and  what  had  been  received  in  respect  of  such  propert}',  and  whether  it 
was  subject  to  any  and  what  charges  and  in  whom  the  same  were  vested. 

On  the  7th  of  June  18-54  the  Master,  at  the  request  of  the  Plaintifi''s  solicitors, 
certified  that  such  accounts  extended  over  twenty  years,  and  were  so  heavy  and  com- 
plicated that  only  an  experienced  accountant  could,  in  his  opinion,  properly 
investigate  and  unravel  them  ;  and  as  such  investigations  would,  in  addition  to  th.at 
difficulty,  be  also  attended  with  great  delay  and  expense,  he  was  of  opinion  that  it 
was  a  fit  matter  to  be  referred  to  an  accountant,  and  could  only,  by  such  assistance, 
be  brought  to  any  result. 

The  Plaintifts  now  presented  a  petition  praying  that  in  lieu  of  the  Master  pro- 
ceeding to  a  report,  upon  the  reference  directed  to  him,  the  certificate  of  the  Master 
might  he  confirmed  or  adopted,  and  that  the  further  prosecution  of  this  suit  might 
be  proceeded  with  in  Chambers,  and  that  all  necessary  directions  might  be  given  for 
obtaining  the  assistance  of  the  accountant,  and  of  all  other  scientific  or  needful 
persons,  and  for  determining  all  matters  at  issue  in  the  suit- 
Mr.  Torriano,  in  support  of  the  petition,  referred  to  [529]  Mildmay  v.  Methnen 
(1  Drew.  216);  Morrell  v.  Tinkler  (9  Hare,  App.  50),  in  which  the  Court  had  ordered 
a  matter  involving  intricate  accounts  to  be  transferred  from  the  Master's  office,  where 
the  advantage  of  an  accountant  could  not  be  had  under  the  15  &  16  Vict.  c.  80  into 
Judge's  Chambers  ;  and  Foivlcr  v.  Folder  (before  V.-C.  Kindersley,  9th  February  18.")4). 
The  Master  of  the  Kolls  [Sir  John  Komilly]  refused  the  application  and  dis- 
missed the  petition  with  costs. 

Note. — The  Masters  may  now  obtain  the  assistance  of  an  accountant;  17  &  18 
Vict.  c.  100,  s.  6. 

[529]    Re  Gosset's  Settlement.    August  4,  1854. 
[See  In  re  Fax  [1904],  1  Ch.  484.] 

A  settlement  contained  a  power  of  advancement,  a  power  of  appointment,  and  a 
hotchpot  clause,  applicable  to  the  former  and  not  to  the  latter.  Part  of  the  trust 
fund  having  been  taken  out  of  the  settlement  and  paid  over  to  a  child  without 
stating  under  which  power :  Held,  that  it  was  primd  facie  attributable  to  the 
advancement  clause,  and  that  this  was  confirmed  by  subsequent  memoranda  in  the 
handwriting  of  the  donee  of  the  power. 

A  tenant  for  life  had  a  power  to  appoint  to  children.  By  a  post-nuptial  settlement, 
to  which  his  married  daughter  and  her  husband  were  parties,  he  appointed  the 
reversionary  interest  of  stocks  to  the  daughter  and  her  husband  and  children. 
Held,  that  the  appointment  to  the  husband  and  grandchildren  was  valid. 

By  a  settlement  made  in  1804,  on  the  marriage  of  Mathew  Gosset  and  Laura  his 
wife,  £1000  East  India  stock,  £6900  £3  per  cent.  Reduced  annuities,  and  £163  long 
annuities  were  vested  in  trustees,  in  trust  for  Mr.  and  Mrs.  Gosset  for  their  respective 
lives,  and  after  the  decease  of  the  survivor,  upon  trust  to  transfer  the  funds  to  the 
children  of  the  marriage,  "  in  such  shares,  proportions,  manner  and  form  as  Mr.  and 
Mrs.  Gosset  by  deed,  or  as  the  survivor  of  them  by  deed  or  will,  should  appoint,  and 
in  default  of  ap-[530]-pointment,  or  so  far  as  no  such  appointment  should  extend,  to 
and  amongst  all  and  every  the  children  of  the  marriage,"  equally.  The  settlement 
contained  no  hotchpot  clause  as  to  the  appointed  shares.     There  was  a  power  for  the 
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trustees,  but  in  the  lifetime  of  the  tenants  for  life,  with  their  "consent  in  writing, 
to  pay  and  apply  any  sum  or  sums  of  money  not  exeeefling  one-half  of  such  child's 
then  apparent  share  of  the  trust  funds,  to  and  for  his  or  her  advancement  in  the 
world,  the  sums  advanced  to  be  taken  as  part  satisfaction  of  such  child's  share  in  the 
'  trust  premises  for  whom  the  advance  should  be  made." 

j        There  were  three  children  of  the   marriage  ;  Laura,  who   married   Mr.  Currie ; 

|,  Helen,  who  married  Mr.  Daniel,  and  a  son  George  liagot  Gos.set.     In   1829,  on  the 

i  marriage  of  Laura,  £200,  part  of  the  Reduced  annuities,  were,  with  the  consent  of 

Mr.  anfi  Mrs.  Gosset,  sold  out  and  paid  to  her  by  the  trustees  "  for  her  benefit  and 

advancement,"  and  by  an  indenture,  dated  the  3d  of  September  1829,  Mr.  and  Mrs. 

;  Gosset  dul}'  appointed  one-third  of  the  trust  funds  to  Laura  (subject  to  their  own 

j  life-estates).     This  one-third  was  settled  by  an  indenture  of  even  date. 

I        After  the  marriage  of  Helen  with  Mr.  Daniel  a  post-nuptial  settlement  was  executed, 

dated  21st  of  March  1831.     It  was  made  between  Mr.  and  Mrs.  Gosset  of  the  first 

.  part,  Mr.  Daniel  and  Helen  his  wife  of  the  second  part,  and  two  trustees  of  the  third 

,  part,  and  thereby  Mr.  and  Mrs.  Gosset  appointed  that  the  trustees  of  the  deed  of 

•  1804  should  stand  possessed  of  one-third  of  the  trust  funds,  in  trust  to  sell  £200  £3 
1  per  cent.  Reduced  annuities  part  thereof,  and  pay  the  produce  to  Mrs.  Daniel  or  Mr. 
;  Daniel,  for  her  use  and  [531]  benefit,  and  stand  possessed  of  the  residue  of  the  said 
j  one-third  (subject  to  the  life-estates  of  Mr.  and  Mrs.  Gosset),  in  trust  for  Mr.  and 

Mrs.  Daniel  successively  for  life,  and  afterwards  for  their  issue. 

At  several  times  in  the  years  1830,  1831  and   183-t,  and  during  the  joint  lives  of 

Mr.  and  Mrs.  Gosset,  four  several  sums  of  £350,  £34,  Os.  .5d.,  £432,  16s.  2d.  and 
,£1000  £3  per  cent.  Reduced  annuities  (part  of  the  trust  funds),  were  sold  out,  and 

the  produce  was  paid  to  George  Bagot  Gosset.  There  was  no  evidence  of  the  mode 
;  of  effecting  these  sales,  but  there  was  a  memorandum,  dated  the  10th  of  December 
j  1831,  duly  executed  by  Mr.  Gosset,  and  indorsed  on  the  deed  of  settlement  of  the 
,21st  of  March  1831,  by  which  it  was  stated  that  those  four  sums  had  been  sold  by 
;the  direction  and  appointment  of  himself  and  Mrs.  Gosset,  and  that  the  produce  was 
,  paid  to  their  son  George  B.  Gosset,  but  paid  (as  was  also  stated)  or  advanced  for  his 

benefit  or  advancement.  There  was  also  a  memorandum  book  in  the  handwriting  of 
I  Mrs.  Go.sset,  in  which  were  various  entries  with  reference  to  the  trust  funds  in  her 
I  settlement,  and  among  others  one  headed  G.  B.  G.,  in  which  the  four  sums  above 
'  stated  were  enteied,  as  sold  at  the  several  dates  mentioned,  and  there  were  these 
'  words,  "One-third,  £2300  originally,  of  which  now  remains  only  £482,  13s.  7d.     Sold 

for  his  advancement  the  rest." 

No  appointment,  except  as  already  stated,  was  made  by  Mr.  and  Mrs.  Gosset 

jointly,  or  by  Mrs.  Gosset  alone.     Mr.  Gosset  died  in  1842,  and  Mrs.  Go.sset  in  1854, 
'and    thereupon    the   trust   funds,   settled    by    the   deed    of   January    1804,    became 
Indivisible. 

:  Doubts  having  arisen  as  to  the  rights  of  the  parties,  [532]  the  trust  funds  were 
'  paid  into  Court  under  the  Trustee  ReHef  Act.  The  trustees  of  Mr.  and  Mrs.  Gurrie's 
j  settlement  now  presented  a  petition,  praying  a  distribution  of  the  fund. 
[  Mr.  Follett  and  Mr.  Messiter,  for  the  Petitioners.  The  several  sums,  amounting 
■  I  to  £1800  of  the  trust  monies  received  by  the  son,  were  either  all  appointed  or  must 
[betaken  as  mlrana  menlM  to  him  under  the  power  of  advancement  contained  in  the 
'  settlement.     The  intention  is  sufficiently  indicated  by  the  memoranda,  signed  by  Mr. 

and  Mrs.  Gosset;  Alloiaiij  v.  Allowai/{i  Dru.  i*c  War.  391);  2  Sugden  on  Powers 
I  (p.  125  (fith  ed.)).     As  there  is  no  hotchpot  clause  in  regard  to  the  appointed  shares, 

•  the  unappointed  fund  is  divisible  e(iually  between  the  three  children,  and  the  son 
I  must  bring  the  advances  of  £1800  into  hotchpot. 

i  Mr.  R.  Palmer  and  Mr.  Gittard  cited  Jl'miihweU  v.  Hanrotl  (14  licav,  143). 
\ '  Mr.  Ronpell  and  Mr.  G.  L.  Russell,  for  Mr.  Daniel.  Although  neither  the 
I  husband  nor  the  children  of  Mrs.  Daniel  were  objects  of  the  power  contained  in  the 
j  settlement  of  1804,  yet  the  appointment  in  their  favour,  contained  in  the  deed  of 
i  1831,  can  be  supported.  "It  is  settled  that  in  e<(uity  a  valid  appointment  may  be 
I  made  to  persons  not  objects  of  the  power  with  the  approbation  of  the  real  object  of 
I  the  power.  Therefore,  if,  upon  the  mariiage  of  a  child,  the  parent,  by  the  marriage 
I  settlement,  under  a  power  to  appoint  to  children,  appoint  to  the  issue  of  the  marriage, 

I  R.  v.— 15* 
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the  appointment  would  be  supported  in  equity,  not  as  a  good  appointment  to  the 
issue  of  the  marriage,  but  as  an  appointment  to  [533]  the  child  himself,  and  a  settle 
ment  of  it  bv  him  ;  nor  is  it  essential  that  such  a  settlement  should  be  made  upon 
marriage.  The  principle  is  that  the  act  operates,  first  as  an  appointment  ;  and 
secondly,  as  a  settlement  by  the  appointee.  Therefore,  an  appointment  of  per.sonalty 
to  the  children  of  a  married  daughter,  who  is  herself  the  object  of  the  power,  is  valid 
if  made  with  the  concurrence  of  the  husband,  for  a  husband  can  dispose  of  such 
property  of  his  wife  in  expectancy  against  everyone  but  the  wife  surviving;"  2 
Sugden  on  Powers  (p.  281  (6th  ed.))  ;  Uoxith-dqc  v.  Dorril  (2  Yes.  jun.  357) ;  J I  kite  v. 
«.  Burhe  (1  Yes.  &  H.  399);  Tuchr  v.  Sancier  ("l3  Price,  607  ;  M'Clel.  -124). 

Mr.  Lloyd  and  Mr.  Ost)orne,  for  Mrs.  I)aniel. 

Mr.  \V.  II.  Clarke  and  Mr.  Cairns,  for  the  representative  of  the  son.  The 
appointment  of  the  £1800  to  the  son  was  valid,  though  not  made  by  deed  ;  and  the 
Court,  in  favour  of  a  child,  will  supply  the  necessary  formalities.  The  memoranda, 
signed  by  Mr.  and  Mrs.  Gosset,  proved  their  intention  of  appointing,  and  as  the 
trustees  had  no  power  to  pay  the  £1800  without  their  assent,  it  must,  if  necessary, 
be  assumed  to  have  been  given.  The  memoranda,  signed  by  the  tenants  for  life,  and 
which  diminished  their  life  interest,  are  evidence,  both  as  against  them  and  everyone 
claiming  under  the  settlement  of  1804,  the  acts  of  a  deceased  party  against  his 
interest  being  admissible  evidence.  The  parents  were  parties  to  the  payment  of  the 
£1800  to  their  son,  and  "whatever  solemnities  are  required  by  the  power,  yet  a  sale 
of  the  funds  and  payment  of  the  produce  to  the  object  of  the  power,  at  the  request  of 
the  donee,  i.s,  in  equity,  tantamount  to  a  valid  legal  appointment ;  "  2  Sugden  on  [5341 
Powers  (p.  126  (6th  ed.));  Uimlkdge  v.  Dorril  (2  Yes.  jun.  3.37);  where  £300  had 
been  paid  to  an  object  without  any  appointment  by  deed. 

The  appointment  by  the  deed  of  1831,  to  the  husband  and  children  of  Mrs. 
Daniel  (who  were  not  objects  of  the  power),  is  invalid.  It  cannot  be  treated  as  an 
appointment  to  Mrs.  Daniel  and  a  subsequent  settlement  by  her  or  her  husband,  for 
the  subject  being  a  reversionary  interest  in  a  chose  in  action,  her  husband  had  no 
power  over  it  as  against  his  wife  surviving,  and  the  validity  of  the  appointment  could 
not  be  kept  in  suspense  until  the  event  had  shewn  who  was  the  survivor  of  the 
husband  and  wife  ;  it  must  be  determined  at  the  time  of  the  appointment.  Again,  as 
a  married  woman,  Mrs.  Daniel  could  not  contract  or  enter  into  any  binding  arrange- 
ment respecting  her  reversionary  interest.  In  IFhite  v.  St.  Barhi',  the  fund  was  not 
reversionary,(l)  and  the  other  cases  do  not  apply,  for  there  was  the  consent  of  the 
object  of  the  power  to  the  settlement  on  persons  not  objects  of  the  power.  Here, 
there  is  none.  Lastly,  there  is  an  evident  intention  on  the  whole,  that  everything 
received  by  the  children  out  of  the  trust  funds  should  be  brought  into  hotchpot. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  desire  of  the  Court,  in  all 
these  cases,  is  to  carry  into  effect  the  original  scope  of  the  settlement,  and  to  make  an 
equal  division  among  children.  But,  upon  the  various  points  which  have  arisen,  my 
view  is  this : — In  the  original  settlement,  there  is  a  power  of  advancement  [535]  and 
a  power  of  appointment,  and  the  power  of  advancement  directs  that  everything 
advanced  to  the  children  shall  be  brought  into  hotchpot,  but  this  does  not  apply  to 
the  power  of  appointment.  I  am  of  opinion  that  a  distinction  must  be  made  between 
the  two  powers.  Now,  an  advancement  has  a  definite  meaning,  distinct  from  an 
appointment.  It  means  that  a  certain  portion  of  the  fund  is  actually  taken  out  of 
the  settlement  altogether,  and  paid  over  to  the  object  of  the  power.  But  an  appoint- 
ment deals  only  with  the  reversion  of  the  fund,  leaving  the  previous  life  interests 
untouched. 

I  entertain,  also,  no  doubt  whatever,  that  this  Court  would  supply  a  defect  in  an 
appointment  in  favour  of  a  son,  but  I  look  in  vain  to  see  any  attempt  at  making  such 
an  appointment.  The  memorandum  indorsed  by  the  father  upon  the  deed  says  that 
the  money  was  paid  by  the  direction  and  appointment  of  the  within-named  Mathew 
Gosset  and  Laura  his  wife;  that  these  four  sums,  amounting  to  £1800,  were  paid  or 

(1)  This  was  a  mistake;  the  interest  was  reversionary.  See  1  Yes.  &  B.  400. 
The  rights  of  a  husband  over  his  wife's  reversionary  interest  in  a  chose  in  action  were 
not,  however,  so  well  understood  then  as  at  the  present  time. 
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[advanced  for  the  benefit  or  whunci'inent  of  Cieorge  Bagot  Gosset.     The  entry  in  the 

book  by  Mrs.  Gosset  also  establishes  the  same  proposition,  she  expressly  states  that 

I  these  sums  were  applied  for  his  advance nwiii,  under  a  power  which  she  recites  at  the 

I  top  of  the  page,  and  which  the  trustees  of  the  settlement  certainly  had,  for  making 

i  that  advancement  to  him.     Therefore,  when  there  is  a  power  of  advancement  and  a 

i  power  of  appointment,  and  the  rights  of  the  parties  under  the  two  are  distinct  and 

I  different,  so  that  the  question  arises  as  to  which  power  the  payment  of  these  sums  is 

to  be  referred,  I  think  there  is  no  question  but  that  the  Court  must  attribute  it  to 

I  that  to  which  it  is  obviously  prima  facie  applicable,  namely,  to  the  power  of  advance- 

Iment,  and  not  to  the  power  of  appointment;  especially  when  this  is  confirmed  by  the 

memoraTida  of  both  the  father  and  mother,  and  [536]  there  is  no  instrument  or  docu- 

nient  attempting  or  purporting  to  execute  the  power  of  appointment  in  favour  of 

, the  son. 

i  I  should  undoubtedly  follow  the  case  of  lioutledgr  v.  Ihrril,  but  that  case  does  not 
'lay  down,  as  a  proposition  that,  when  a  question  arises  as  to  the  different  rights  of 
children,  under  powers  of  advancement  and  appointment,  the  sum  of  money  paid  to  a 
child  out  of  the  trust  funds  is  to  be  attributed  to  an  appointment  rather  than  to  an 
[advancement.  If  there  had  been  a  power  of  appointment  only,  a  sum  of  money 
1  actually  advanced  and  paid  to  a  child  must  necessarily  be  treated  as  an  appointment 
\pnt  tanto.  I  am  therefore  of  opinion  that  these  sums  paid  to  the  son  must  be  treated 
ns  advancements  to  him. 

I  think,  also,  that  the  sum  of  £200,  paid  on  Mrs.  Currie's  marriage,  was  an 
advancement  to  her,  and  that  the  other  £200  was  an  advancement  to  Mrs.  Daniel. 
;Tt  was  directed  to  be  paid,  by  the  trustees  of  the  settlement,  for  the  absolute  use  and 
benefit  of  the  wife  or  the  husband,  to  be  applied  by  them,  and  I  think  that  that  must 
j  be  taken  as  an  advancement. 

I  am  of  opinion,  also,  that  Mrs.  Daniel's  settlement  is  perfectly  good  and  valid. 
j  I  do  not  follow  the  conclusion  to  which  Mr.  Cairns  would  endeavour  to  lead  me,  of 
;  there  being  a  distinction  between  this  ca.se  and  Jlliitc  v.  St.  Jiarhc,  from  the  circum- 
,  stance  that  in  that  case,  the  settlement  was  dealing  with  an  actual  existing  fund  in 
possession,  while  here  the  parties  were  dealing  with  a  reversionary  fund,  subject  to 
i  the  life  interest  of  the  father  and  mother.  In  this  case,  I  entertain  no  doubt  that  if 
1  the  father  and  mother  had  thought  fit  to  make  an  appointment  of  this  fund  to  the 
i  [537]  wife,  for  her  separate  use,  she  might,  the  day  after,  have  settled  it  on  herself 
.and  the  children  of  the  marriage,  in  the  manner  she  has  done.  I  entertain  no  doubt, 
I  also,  that  if  they  had  appointed  it  to  her  absolutely,  without  saying  to  her  separate 
1  use,  so  that  it  would  have  become  vested  in  the  husband,  the  husband  might  have 
made  a  settlement  in  favour  of  the  children  of  the  marriage,  which  would  have  been 
'•  valid  as  against  him,  although  it  might  not,  under  all  circumstances,  have  been  valid 
'as  against  her,  after  the  fund  had  fallen  into  possession.  In  fact,  the  cases  cited  only 
'  establish  this  proposition — that  what  may  lie  done  by  two  deeds,  shall  not  fail  because 
;  it  is  done  by  one,  where  it  appears  to  have  been  done  with  the  assent  of  all  parties, 
}  who  perfectly  knowing  what  their  rights  were,  endeavoured  to  carry  them  into  eftect. 
I  That  is  perfectly  distinct  from  a  simple  appointment  in  favour  of  a  person  not  within 
I  the  scope  of  the  power.  I  am  of  opinion  that  Mrs.  Daniel's  settlement  is  a  good 
j  settlement,  not  merely  with  respect  to  her  life  interest,  but  with  respect  to  the  whole 
of  the  cwpiix  of  the  fund  settled. 

The  only  remaining  question  is,  whether  the  hotchpot  clause  applies.     On  that, 

I  the  settlement  is  perfectly  distinct  and  clear,  and,  therefore,  upon  the  unappointed 

!  funds  being  divided,  I  am  of  opinion  that  the  parties  who  represent  (Jeorge  Bagot 

itiosset,  must  bring  into  hotchpot  the  sum  of  £1800,  which  he  has  received  in'  way  of 

advancement,  and  that  Mrs.  l)aniol  and  Mrs.  Currie  must  bring  into  hotchpot  the 

£200  which  they  have  each  received  on  their  marriage.     The  funds  must  then  be 

divided  into  thirds,  according  to  the  original  trusts  of  the  settlement. 

I 
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[538]    TiiK  Attornbtv-General  r.  Pretyman.     (Reported,  4  Beav.  462.) 

Avffit^t  4,  1854. 

An  order  was  made  in  a  suit,  that  the  master  of  a  charity  should  be  at  liberty  to  let 
a  farm  to  the  old  tenant  for  twenty-one  years  at  a  rent  of  ,£800  a  year.  After  the 
lease  had  been  approved  of,  but  before  it  hatl  Ijeen  e.\ecuted  by  the  Master,  an  offer 
was  made  of  an  increased  rent  of  £220,  but  the  tenant,  in  the  meanwhile,  had  laid 
out  a  very  large  sum  in  artificial  manures  for  the  farm.  The  Court  held,  that  the 
ofter  of  -so  great  an  increase  of  rent  could  not  be  refiise<l,  but  that  the  old  tenant 
was  entitled  to  an  allowance  for  his  outlay. 

The  lease  of  a  large  farm  belonging  to  a  charity  expired  in  February  1854,  before 
which  time  the  solicitors  of  the  AttorneyCJeneral  caused  it  to  be  valued.  The 
surveyor  advised  that  a  lease  should  be  granted  for  twenty-one  years,  at  a  net  rent  of 
£800.  In  February  18-52  Mr.  Mackender,  who,  for  twenty  years,  had  occupied  the 
farm  as  under-lessee,  agreed  to  take  a  lease  on  those  terms  ;  whereupon,  on  the  24th 
of  July  18.j2,  the  Court,  on  a  petition  of  the  Attorney-Genei-ai,  setting  out  the  al)ove 
circumstances,  ordered,  that  the  master  of  the  hospital  "should  be  at  liberty  to  grant 
a  lease  "  to  Mr.  Mackender  for  twentj'-one  years,  at  a  rent  of  £800.  The  lease  was 
prepared  and  approved  of,  both  by  the  lessee  and  also  on  behalf  of  Dr.  Pretyman,  the 
master  of  the  hospital,  and  was  afterwards  executed  by  the  lessee.  But  in  December 
18-53  Dr.  Pretyman  objected  to  the  lease,  on  the  ground  that  the  rent  was  too  low 
and  in  some  other  respects.  The  Bishop  of  Lincoln,  the  patron,  also  raised  some 
objections  to  the  terms  of  the  lease. 

The  Attorney-Cieneral  now  presented  a  petition,  praying  that  Dr.  Pretyman  might 
be  directed  to  execute  the  lease. 

On  the  other  hand,  the  Defendants,  Dr.  Pretyman,  the  Dean  and  Chapter  and 
Bishop  of  Lincoln  presented  a  cross-petition,  stating  that  the  farm  had  recently  been 
surveyed  by  four  land  agents  and  surveyors,  who  had  [539]  valued  the  farm  at  about 
£1000  a  year,  and  stating  that  Mr.  Harrison  was  willing  to  take  a  lease  for  twenty- 
one  years,  at  a  rent  of  £1300,  the  landlord  paying  the  tithe  rent  charge  (£2)~!0)  and 
the  land  tax.  They  prayed  liberty  to  grant  a  lease  to  Harri.son,  or  such  other  person 
as  the  Court  should  approve  of,  for  twenty-one  years,  at  the  rent  stated  or  at  such 
other  rent  and  on  such  terms  and  conditions  as  the  Court  should  approve  of. 

Li  an  affidavit  filed  by  Mr.  Mackender,  he  stated  as  follows : — 

Since  February  1852,  when  I  agreed  to  take  the  farm,  I,  on  the  faith  of  the  lease 
agreed  to  be  granted  to  me,  have  expended  considerable  sums  of  money  in  artificial 
and  other  mauuies  on  the  charity  estate,  and  that  if  I  had  contemplated  having  to 
leave  the  farm,  I  should,  for  two  or  three  years  previous  to  that  date,  have  spent  but 
little  compared  with  what  I  actually  spent  in  the  improvement  and  management  of 
the  estate. 

"  In  fact,  on  the  faith  of  such  future  lease,  I,  from  the  time  when  I  agreed,  as 
already  mentioned,  to  take  the  farm  on  lease,  up  to  February  1854  (when  I  first 
received  intimation  of  the  existence  of  any  doubts  on  the  subject),  expended  the 
sura  of  £2925,  12s.  Id.  (and  the  receipts  for  which  expenditure  are  at  present  in  my 
possession  and  can  be  produced  by  me")  for  "artifical  manures  and  improvements, 
under  the  idea  that  I  should  have  the  benefit  and  enjoyment  of  them  for  years  to- 
come." 

Mr.  E.  Palmer  and  Mr.  Shapter,  in  support  of  the  Defendant's  petition,  admitted 
that  this  must  not  be  [540]  considered  as  a  question  between  Mackender  audi 
Harrison,  but  one  relating  solely  to  the  benefit  of  the  charity.  They  contended  that 
an  offer  of  an  increase  of  rent  of  more  than  £220  a  year  could  not,  in  the  prudent 
management  of  charity  property,  be  rejected,  especially  when  supported  by  the 
valuation  of  so  many  land  agents  and  surveyors. 

Mr.  Terrell,  for  the  Attorney-General,  supported  the  claims  of  Mr.  Mackender  to 
the  lease,  which  had  been  directed  to  be  granted  to  him,  and  he  argued  that  it  would 
be  a  breach  of  good  faith,  as  between  landlord  and  tenant,  to  recede  from  the  terms 
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agreed  upon,  after  the  order  of  the  Court  had  sanctioned  it  and  the  lease  had  been 
approved  of. 

Mr.  Wickens,  for  Mr.  Mackender,  the  present  tenant,  argued  that  it  would  be 
unjust  to  deprive  the  old  tenant  of  the  lease  he  had  contracted  for,  merely  because 
some  other  person  overbid  him,  especially  after  all  that  had  taken  place  and  the 
expenditure  of  nearly  £.'^000  on  artificial  and  other  manures.  That,  at  all  events,  he 
v\,is  entitled  to  compensation  for  his  outlay;  Atlornaii-General  v.  (rai/w  (11  Beav.  63). 

The  Master  of  the  Kolls  [Sir  John  Komilly].  I  must  do  the  best  I  can  for 
jthe  charity,  but  I  could  not  reject  Mackender's  otter  without  making  him  some 
allowance  for  what  he  has  expended  in  the  permanent  improvement  of  the  land  of 
which  the  future  occupier  would  receive  the  benefit.  If  he  can  produce  vouchers 
,for  £.3000,  it  may  be  for  the  benefit  of  the  charity  that  he  should  take  the  lease  on 
the  same  terms  as  Harrison,  [541]  being  allowed  to  deduct  the  sum  he  has  laid  out, 
'spread  over  a  certain  number  of  years,  for  it  might  be  a  serious  inconvenience  to  the 
charity  to  have  to  raise  £3000  at  present. 

It  cannot  be  denied  that  the  great  outlay  will  increase  the  future  produce,  and  he 
ought  to  be  saved  harmless.  Though  I  am  of  opinion  that  as  an  old  tenant  he  has  a 
(preferable  claim,  still  I  cannot  give  up  an  increase  of  rental  exceeding  £200  a  year. 

Order. — Direct  inquiry  on  what  terms  and  to  whom  a  lease  shall  be  granted, 
with  liberty  to  Mr.  Mackender,  in  the  first  instance,  he  carrying  in  proposals,  on  his 
own  behalf,  for  such  lease. 

Inquire  whether  it  will  be  fit  and  proper,  that  any  and  what  allowance  by  way  of 
compensation,  should  be  made  to  Mr.  Mackender,  in  respect  of  his  past  expenditure 
on  the  farm. 


[541]     /«  rr  THURfiOOD.     Awjiist  I,  5,  1854. 

[S.  G.  23  L.  J.  Ch.  952 ;  18  Jur.  821  ;  2  W.  R.  682  ;  2  Eq.  R.  1152.  See  In  re  Jmes, 
'<  1887,  36  Ch.  D.  109.] 

'The  Court  has  jurisdiction  to  make  an  order  for  the  taxation  of  a  bill,  giving  liberty 

to  the  client  to  question  the  retainer. 
I'l'iiding  an  action  by  a  solicitor  for  his  bill  of  costs,  the  client,  disputing  the  retainer, 
obtained  an  order  of  course  at  the  Rolls  to  tax  the  bill,  which  omitted  the  sub- 
mission to  pay  and  the  stay  of  pioceedings  at  law.  Held  that  this  order  was 
irregular;  secondly,  that  it  ought  not  to  have  been  made  ex  jMirfe ;  and,  thirdly, 
that  the  proper  order  would  be  this: — On  submission  to  pay,  to  order  taxation, 
with  libeity  to  the  client  to  question  the  retainer,  and  the  proceedings  at  law  to  be 
stayed. 

This  was  a  motion  to  discharge  an  order  of  course  obtained  by  John  Clarke  for 

taxation  of  a  solicitor's  bill  of  costs. 

On  the  20th  of  May  \>HC>  the  Mayor  of  Saffron  Walden  (Mr.  Robert  Driver 
:  Thurgood,  the  father  of  [542]  Messrs.  William  and  Richard  Driver  Thurgood, 
I  solicitors,  and  their  partner),  convened  a  meeting  of  the  inhabitants,  to  take  into 
'  consideration  the  propriety  of  applying  to  Parliament  for  an  Act  to  rate  the  owners 
I  of  small  tetiemeiits,  in  lieu  of  the  occupiers.  A  resolution  was  passed  in  favour  of 
I  the  application,  and  a  committee  was  appointed  to  carry  it  into  effect,  which  consisted 
;  of  the  members  of  the  town  council,  the  two  churchwardens,  the  two  overseers,  the 
)  board  of  surveyors,  the  guardians  of  the  parish  (of  whom  .lohn  Clarke,  the  I'etitioner 
'  was  one),  and  eight  other  persons.  Soon  after,  and  before  applying  to  Parliament, 
'  it  was  suggested  that  a  guarantee  fund  should  be  raised  to  meet  the  expenses,  in  case 
I  of  failure  in  obtaining  the  Act.     Accordingly,  on  the   16th  of  June,  the  following 

form  of  guarantee  was  drawn  up: — "We,  whose  names  are  hereunto  sub.scrilied, 
I  undertake  to  pay  such  sum,  not  exceeding  the  amount  set  against  our  names,  as  may 
!  be  recjuired  towards  defraying  the  expenses  of  the  rating  of  tenements  bill,  for  the 

parish  of  Saffron  Walden,  for  which  application  will  be  made  in  the  ensuing  Parlia- 
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meiit,  if  the  same  should  not  pass  into  a  law."  This  was  signed  for  sums  amountiii;^ 
in  the  whole  to  £144  liy  fifteen  persons,  ten  of  whom,  including  Clarke,  who  signr.l 
for  £5,  were  members  of  the  committee.  Clarke,  in  his  atKdavit,  alleged  that  tlii- 
was  communicated  to  the  mayor,  who  expressed  himself  satisfied,  and  said  that  hi- 
souf^  W.  Thurgood  and  Itichard  I).  Thurgood,  who  had  l>oen  appointed  solicitor-, 
would  go  on  ;  but  that  he  (Clarke)  did  not  consider  himself  liable  for  more  than  i:."i 

The  application  for  the  Act  was  successful  in  the  House  of  Commons,  but  the  bill 
wiis  rejected  by  the  House  of  Lords.  Messrs.  Thurgood  delivered  their  bills  on  tlio 
'22d  of  December  1852,  and  on  the  15th  of  February  1853  they  l)rought  actions  in 
the  Court  [543]  of  Excheiiuer  against  Clarke  and  Thomas  Smith,  two  of  those  whij 
had  signed  the  guarantee,  for  the  sum  of  £726,  the  costs  of  themselves  and  their 
Parliamentary  agents  in  soliciting  the  Act. 

Clarke  defended  the  action,  but  offered  to  compromise  by  paying  £600,  which 
ofter  was  refused. 

On  the  20th  of  December  1853  Clarke  obtained  an  order  of  course,  to  tax  Messr-. 
Thurgood's  bill  of  costs,  which  had  been  delivered  as  a  bill  against  him  jointly 
with  other  parties.  The  petition  upon  which  the  order  was  made  stated  that 
Messrs.  Thurgood  had  brought  an  action  against  the  Petitioner,  that  he  disputed  his 
liabilit3%  an<l  that  he  had  a  valid  defence  to  the  action,  except  as  to  £5  paid  intD 
Court  in  the  action  ;  that  he  intended  to  defend  the  action,  and  was  not  desirous  of 
restraining  it.  But  neither  the  petition  nor  the  order  made  on  it  contained  any 
submission  to  pay  what  should  be  found  due  on  taxation. 

The  Messrs.  Thurgood  now  moved  to  discharge  or  vary  the  order. 

Mr.  R.  Palmer  and  Mr.  Selwyn,  in  support  of  the  motion.  This  order  is  irregular 
in  its  form,  in  consequence  of  its  containing  no  submission  to  pay  what  might  bu 
found  due  on  the  delivered  bill.  It  is  true  that  the  existing  statute  (6  &  7  Vict,  i . 
73,  s.  37)  does  not,  like  the  2  Geo.  2,  c.  23,  s.  23,  re(|uire,  as  a  condition  for  taxation, 
"the  submission  of  the  said  party  or  parties,"  &c.,  "to  pay  the  whole  sum  that  upon 
taxation  of  the  said  bill  shall  appear  to  be  due  to  the  said  attorney  ; "  but  neverthe- 
less, in  practice,  the  form  of  the  order  for  taxation  has  invariably  been  made  "  upon 
the  Petitioner  submitting  to  pay  what  shall  appear  to  be  due  ; "  Seton  [544]  on 
Decrees  (pp.  423,  424,  425,  426  (2d.  edit.) ).  This  requirement  might  possibly  have 
been  omitted  in  the  last  Act,  in  consequence  of  its  also  authorizing  a  ta.xation  on  the 
application  of  the  solicitor,  to  which  case  the  submission  would  be  inapplicable. 

Clarke's  intention  is  that  he  never  retained  Messrs.  Thurgood,  and  if  he  be  right 
in  this,  there  is  no  bill  for  taxation,  and  nothing  to  which  the  order  can  apply,  except 
the  question  of  retainer,  which  is  a  matter  more  appropriate  to  the  functions  of  a 
jury  than  to  that  of  the  Taxing  Master.  But,  in  addition,  the  greatest  inconvenience 
may  arise  from  the  course  pursued,  the  jury  may  find  in  favour  of  the  retainer,  and 
the  Master  ma_v  be  of  a  contrary  opinion  ;  what  then,  in  such  event,  can  be  done  in 
the  direct  confiict  of  decision  '. 

The  M.\.ster  of  the  Rolls  [Sir  John  Komilly].  Upon  inquiry  in  the  Secretary's 
Office,  I  have  ascertained  that  the  order  is  in  the  form  which  was  settled  by  Lord 
Langdale  in  a  case  of  In  re  Bateman,  which  occurred  soon  after  the  passing  of  the 
Act. 

Mr.  Lloyd  and  Mr.  Southgate.  The  practice  under  the  old  Act  was  intentionally  i( 
altered  by  the  6  i\;  7  Vict.  c.  73.  No  submission  to  pay  is  reijuired  by  the  present 
statute,  and  although,  in  ordinary  cases  where  the  retainer  is  not  disputed,  the  sub- 
mission to  pay  is  inserted  in  the  order  to  tax,  still,  where  there  is  a  dispute  on  that 
point,  it  is  omitted.  This  is  necessarily  so ;  for,  after  a  submission  to  pay,  the 
retainer  could  not  be  disputed.  (See  In  re  Sprin;jaU,  8  Beav.  63  ;  Smith's  Practice 
(5th  edit.),  48  ;  and  In  re  Bracey,  8  Beav.  266.)  The  present  order  was  granted  as  of 
course,  because  it  was  in  conformity  with  the  practice  of  the  Secretary's  Office. 

[545]  The  practice  is  the  .same  at  law,  where,  in  a  proper  case,  and  notwithstanding 
the  order  to  tax,  liberty  will  be  given  "  to  (juestion  the  retainer ; "  In  re  Pyne  (5  Cora. 
B.  Rep.  407) ;  In  re  Ileece  (18  Law  J.  N.  S.  (Exch.)  137). 

Mr.  Clarke  insists  that  there  was  no  retainer  on  his  part.  This  he  is  anxious  to 
have  decided,  Ijut  at  the  same  time  he  will  require  a  taxation,  if  the  question  as  to 
retainer  should  be  decided  against  him.     The  Court  of  law  has  not,  bv  reason  of  the 


I 


19BEAV.  5«.  IN    RE   THURGOOD  463 

pendency  of  the  action,  any  jurisdiction  to  order  a  taxation  of  a  l)ill  for  soliciting  an 
I  Act  of  Parliament,  Bush  v.  Sai/er  (7  Man.  &  Gr.  10:27),  and  Mr.  Clarke  was,  therefore, 

necessarily  driven  to  this  Court  for  a  taxation. 

Mr.  K.  Palmer,  in  reply.     This  is  irregular  as  an  ex  parte  order  obtained  as  of 

course,  and  all  the  authorities  shew  that  such  an  order  can  only  be  made  on  special 
i  application.  Thus,  in  Re  Fyne  the  order  was  made  "  on  hearing  the  attornies  or 
!  agents  on  both  sides."     By  the  .37th  section  of  the  stat.   6  &  7  Vict.  c.   73,  it  is 

provided  that  every  order  shall  direct  the  officer  to  certify  what  shall  be  found  to 

be  due  to  the  attorney  "in  respect  of  such  bill  and  demand."     This  clause  is  omitted 

in  the  order,  which  merely  directs  the  Master  to  certify  the  amount  due  from  the 
1  Petitioner  to  Messrs.  Thurgood,  and  therefore  the  amount  due  in  respect  of  such  bill 

will  not  be  found  :  this  is  in  violation  of  the  statute. 

The  practice  of  the  office  when  examined  has  frequently  been  found  erroneous. 

Thus  in  the  case  of  a  married  woman  obtaining  an  order  for  taxation  without  the 

■  intervention  of  a  next  friend,  the  practice  was  found  to  be  erroneous  and  the  Court 
would  not  act  on  it.     {Ue  JFa.nijh,  1.5  Beav.  508.) 

[546]  The  M.\ster  of  the  Rolls.     I  will  consider  this  case ;  it  is  a  matter  of 
'1  considerable  importance  that  the   practice  should    be    settled.     If   I    should    be  of 

■  opinion  that  the  order  ought  to  have  been  made  on  special  application,  I  will  then, 
'if  the  parties  consent,  modify  the  order  and  give  such  direction  as  I  may  think 
'  advisable  without  requiring  another  special  application  to  be  made. 

AiKjust   5.     The   Ma.ster    of  the   Rolls   [Sir   John   Romilly].     This   was   an 
application   to  discharge  an   order   to   tax,   obtained    in    a  form   which   is   unusual, 
'  although  not  without  precedent,  under  these  circumstances  ; — 

The  solicitor  brought  an  action  against  Mr.  Clarke  for  his  bill  of  costs.     The 

client  contests  both  his  liability  to  pay  anything,  on  the  ground   that  he  did  not 

I  employ   him  as  his  solicitor,  and  he  also  disputes   the  amount  of  the  bill.     If  the 

•  matter  proceeds  solely  at  law,  although  the  (|uestion  of  retainer  may  be  decided,  yet 

'  the  question  of  amount  can  only  be  decided  in  the  most  unsatisfactory  manner,  i.e., 

'  not  by  taxation  before  the  proper  officer,  but  either  in  Court  or  b}'  a  reference  to 

take  the  account.     Mr.  Clarke  has  obtained  this  order  to  enable  him,  in  case  he  shall 

fail  in  the  defence  to  the  action,  to  have  the  amount  of  the  bill  pioperly  ascertained 

;  here  by  the  proper  officer.     It  was  to  remedy  this  inconvenience  that  Lord  Langdale 

!  settled  and  approved  of  an  order  in  this  form,  but  he  never  decided  that  this  was 

;  right ;  an  application  to  discharge  the  first  order  was  made,  but,  on  the  suggestion 

i  of  Lord  Langdale,  it  stood  over,  and  a  compromise  was  entered  [547]  into.     Since 

■  then,   orders   have    been    granted    as  of   course  in    this    form    and    have    not   been 
disputed. 

With  respect  to  the  jurisdiction  and  power  of  the  Court  to  make  such  an  order, 
I  think  it  unnecessary  to  say  much.  I  entertain  no  doubt  of  the  power,  notwith- 
standing there  may  have  been  some  ([uestions  and  some  words  in  the  Act  which  are 
ambiguous,  for  the  cases  at  common  law  have,  I  think,  settled  the  point  that  the 
Court  has  jurisdiction.  It  cannot,  however,  be  denied,  that  this  form  of  order  is 
open  to  great  objection  and  inconvenience.  The  order  compels  immediate  taxation, 
and  directs,  that  if  one-sixth  be  taken  oflf,  the  expenses  of  taxation  are  to  be  borne 
by  the  solicitor ;  but  after  this,  it  may  appear  on  the  trial  of  the  action,  that  there 
was  no  retainer,  and  no  portion  of  the  bill  may  be  due,  and  all  this  expense  will  have 
been  unnecessarily  incurred.  It  is  said  that  this  is  a  matter  which  the  solicitor  ought 
to  have  attended  to  himself,  but  there  are  many  ca.scs  in  which  a  solicitor  acting  for 
a  body  of  persons  has  no  doubt  he  is  acting  for  all  of  them,  and  his  only  remedy  is  by 
action  at  law. 

Another  inconvenience  may  arise  from  the  Taxing  Master  having  to  determine 
the  validity  of  retainer,  in  cases  where  no  directions  have  been  given  by  the  client 
to  do  a  particular  thing,  without  which  the  charges  for  certain  items  cannot  be 
allowed  ;  this  may  involve  the  same  question  as  that  determined  at  law,  and  the 
Taxing  Master  may  come  to  one  conclusion  and  the  jury  may  arrive  at  a  different 
result,  and  yet  the  costs  of  taxation  depends  on  this  question.  All  this  shews  that 
to  remedy  the  evils  and  inconvenience  on  both  sides  the  matter  ought  to  be  brought 
specially  to  the  attention  of  the  Judge,  so  that  he  may  make  an  order  suited  to  the 
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circumstances  of  the  case,  In'  which  means,  either  the  taxation  here  [548]  may  be 
postponed  until  the  question  at  law  is  determined,  or  the  whole  question  of  retainer 
may  he  referred  to  the  Taxing  Master. 

In  this  case  I  think  that  I  ought  to  make  the  same  order  as  that  in  L'e  }'i/ne 
(5  Com.  B.  Kep.  407).  The  order  should  be  amended,  by  inserting  therein  that  the 
client  shall  be  at  liberty  to  question  the  retainer  of  Mr.  Thurgood,  and  that  Mr. 
Thnrgood  be  restrained  from  commencing  or  prosecuting  any  action  or  suit  touching 
liis  demand  pending  the  reference,  and  an  undertaking  l)y  the  client  to  pay  what,  if 
anvthing,  shall  be  found  to  be  due  on  such  taxation.  The  result  will  be  that  I  shall 
send  the  whole  matter  to  the  Taxing  Master. 

I  cannot  compel  the  client  to  take  this  order,  but  if  he  refuses  and  prefers  to  try 
the  action,  I  shall  then  discharge  the  order  of  course,  without  costs,  as  I  think  that 
he  was  justified  in  the  state  of  the  practice  in  applying  for  it.  If  he  takes  this  order, 
I  shall  make  the  costs  of  the  order  abide  the  result  of  the  taxation. 


[549]     BuTTLER  V.  Mathews.    JuIi/  31,  Jugud  3,  5,  185-1. 

The  Plaintiff  should  proceed  with  the  greatest  care  in  pro  confesso  cases,  and  bring 

the  ca.se  strictly  within  the  (ieneral  Orders. 
Bill  taken  pro  conffsso  for  want  of  answer  against  an  absconding  Defendant,  though 

no  interrogatories  had  been  delivered. 
Where  a  Defendant  is  abroad  it  is  not  necessary  to  issue  an  attachment  previous  to 

taking  the  bill  piro  confeaso. 

One  of  the  Defendants  having  been  proved  to  have  absconded  to  avoid  service  of 
process,  an  order  was  made,  under  the  31st  Order  of  8th  of  May  1845  (Ord.  Can. 
295),  that  he  should  appear  before  the  11th  of  April,  and  the  order  was  inserted  in 
the  Gazi'Ue,  itc.  No  appearance  having  been  entered,  the  Court,  on  the  27th  of  April, 
gave  leave  to  the  Plaintiff  to  enter  an  appearance  for  the  Defendant.  No  answer  was 
required.  A  difficulty  arose  in  an  attempt  to  take  the  bill  pro  amfcsao,  for  no  answer 
being  required,  the  Defendant  was  not  in  default,  and  the  case  did  not,  therefore, 
come  strictly  within  the  77th  General  Order  of  the  8th  of  May  1845.     (Udil.  312.) 

Mr.  Haddan,  for  the  PlaintifT. 

The  Master  of  the  Rolls.  I  think  you  must  file  interrogatories.  To  obtain 
a  decree  pro  confesso  you  must  proceed  with  the  greatest  care,  and  bring  the  case 
strictly  within  the  General  Orders. 

Augud  3.  It  turned  out  that  the  interrogatories  had  been  filed,  but  could  not 
be  delivered  as  required  by  the  15  &  16  Vict.  c.  86,  s.  12,  and  no  attachment  had 
issued  against  the  Defendant. 

Mr.  Haddan  renewed  his  motion  to  take  the  bill  pro  [550]  confesso.  He  stated 
that  the  Defendant,  on  the  filing  of  the  bill,  had  broken  up  his  establishment  in 
England  and  gone  to  Paris,  but  that  he  had  since  left,  and  his  present  residence 
could  not  be  ascertained.  He  referred  to  the  15  &  16  Vict.  c.  86,  s.  13,  enabling  the 
Defendant  to  put  in  his  answer  where  none  is  required. 

Mr.  Bedwell,  the  registrar,  said  that  there  had  been  similar  cases  before  the 
Vice-Chancellor  of  England, 

The  Master  of  the  Rolls.  Mr.  Bedwell  will  see  if  there  are  authorities,  and 
if  he  finds  there  are,  the  order  may  be  made  ;  if  not,  I  will  consult  the  other  branches 
of  the  Court. 

August  5.  Mr.  Bedwell  produced  two  cases  in  which  the  Vice-Chancellor  of 
England  had  held  that  when  a  Defendant  is  out  of  the  jurisdiction,  an  attachment 
need  not  be  issued  ;.  Dari.i  v.  Burgh  (Reg.  Lib.  1842,  A.  fol.  1201);  IFhitfidd  v. 
Lequeutre  (10  Jur.  533). 

The  Master  of  the  Rolls  [Sir  John  Romillyl.  The  order  may  be  made. 
(Reg.  Lib.   1853,  A.  fol.   1503.) 
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[551]     Wood  v.  Surk.    Juli/  22,  24,  Jiif/ust  5,  1854. 

.^ending  a  suit  by  a  mortgagor  for  redemption,  the  Plaintiff  became  an  insolvent,  and 
;    he  also  aliened  the  property.     Neither  his  assignees  nor  his  alienee   were  made 
.    parties,  and  in  their  absence  an  order  was  made  foreclosing  the  Plaintitt".     Held, 
'    that  the  assignees  in  insolvency  were  not  bound  by  it,  the  assignment  to  them  by 
the  insolvent  being  in  incitum,  but  that  it  was  binding  on  the  alienee  iiendenk  lite 
and  those  claiming  under  him.     Held,  also,  that  the  latter  could  not  avail  them- 
selves of  the  objection  of  the  absence  in  the  suit  of  the  former. 

Under  a  deed  of  1830,  Surr  and  Brooking  were  the  first  mortgagees  of  some 
eal  estate.  In  1838  Davis,  the  mortgagor,  instituted  a  suit  {Davis  v.  Surr)  against 
/he  mortgagees,  to  set  aside  certain  deeds,  to  take  an  account  of  what  was  due,  and 
,hat  the  mortgages  and  securities  obtained  from  him  might  stand  as  a  security  for 
he  balance  really  due. 

In  July  1843  the  common  redemption  decree  was  made. 
j  In  1844,  pending  the  proceedings  in  the  Master's  office,  Davis  took  the  benefit  of 
i;he  Insolvent  Act.  His  assignees  were  not  made  parties  to  the  suit,  yet  the  matter 
iDroceeded,  and  in  1848  the  Master  made  his  report,  finding  the  amount  due  and 
ippointing  the  21st  of  August  1848  for  payment.  This  was  afterwards  extended  to 
,he  1st  of  August  1849,  when  default  being  then  made  in  payment,  the  bill  was 
lismissed  with  costs,  and  thereby  the  mortgagor  became  foreclosed.  (2  Atk.  267  ;  11 
yes.  199.) 

Besides  this,  pending  these  proceedings,  the  following  dealings  had  taken 
;Dlace  with  the  estate,  which  gave  rise  to  the  present  suit. 

1  In  October  1841  Davis  mortgaged  the  equity  of  redemption  of  the  same  property 
'to  Mrs.  Cuppage,  with  a  power  of  sale,  and  in  January  1849  Cuppage,  under  the 
'[552]  power  of  sale,  sold  the  property  to  the  Plaintift'  Wood.  Neither  Cuppage  nor 
\Vood,  nor  the  assignees  of  Davis,  had  been  made  parties  to  the  suit  of  Daris  v.  Surr, 
Dut  Cuppage  and  \Vood  had  notice  of  the  proceedings  in  the  suit,  and  Surr,  on  the 
jHher  hand,  had  notice  of  the  sale  to  Wood. 

The  Plaintiti',  after  much  correspondence,  filed  his  bill  to  set  aside  the  proceedings 
!ind  the  foreclosure  in  Daris  v.  Surr. 

Mr.  Koupell  and  Mr.  Elderton,  for  the  Plaintiff.  Wood,  who  has  purchased  the 
jquity  of  redemption  and  become  the  owner,  is  entitled  to  redeem  Surr  and  Brooking. 
The  foreclosure  in  Daris  v.  Surr  was  ineffectual,  being  made  in  the  absence  of  the 
owner  of  the  equity  of  redemption,  for  neither  the  assignees  of  Davis  nor  Cuppage, 
iQOr  Wood,  were  parties  to  the  proceedings,  and  therefore  were  not  bound  by  them  ; 
^Fordyct  v.  Bridges  (10  Beav.  90).  In  Qaarrell  v.  Beckford  (1  Madd.  2(39,  279), 
'issignees  peiuknte  lite  not  being  made  parties  were  held  not  bound  by  the  decree. 
:\Vood,  though  a  purchaser  pcmknte  lite,  ought  to  have  been  made  a  party  to  the  suit 
;3f  Davis  v.  Surr.  Secondly,  the  proceedings  were  not  in  good  faith,  the  final  order 
'having  been  obtained  pending  negotiations  for  an  arrangement  and  compromise,  and 
'with  full  notice  of  the  Plaintift's  rights.  Thirdly,  the  subsequent  receipt  of  rents 
•opened  the  foreclosure. 

As  to  costs  they  cited  MimUioiiiery  v.  Calland  (14  Sim.  79);  Morleij  v.  Bridges 
'•[1  Coll.  621);  Detillin  v.  Gale  (7  Vea.  583);  Harvey  v.  Tehbutt  (1  Jac.  &  W.  197); 
{Rdbertti  v.  H'illiamf  (4  Hare,  29). 

j  [553]  Mr.  K.  Palmer  and  Mr.  J.  H.  Palmer,  for  the  Defendants.  The  suit  of  Davu< 
[v.  Surr  was  substantially  for  redemption.  Mrs.  Cuppage  was  bound  as  purchaser 
'mndente  lite  (2  Powell,  Mortg.  (Coventry's  Edit.),  99U-998),  and  consequently  the 
•  Plaintitf,  to  whom  she  solil,  was  also  e(|ually  bound.  The  execution  of  the  power  of 
jsale  had  the  ett'ect  of  barring  all  interest  of  the  assignees  in  insohency,  and  rendered 
Ithem  unnecessarv  parties.  They  cited  Warlurtuti  v.  Ixtrelaml  {d  Bli.  (N.  S.)  1  ;  2  ])ow. 
;&  CI.  480);  l!uiler.4>eii  v.  BocJi/ort  (2Jo.  &  Lat.  431)  :  Be  Atkiiiftm  (2  De  G.  Macn.  & 
G.  140). 

Mr.  Koupell,  in  reply. 

August  5.     The  Master  of  the  Rolls  [Sir  John  Romilly].     This  is  a  bill  by  a 
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purchaser  under  a  second  mortgagee  to  open  a  foreclosure  obtained  1)\-  the  first 
mortgagee  against  the  mortgagor.  The  foreclosure  was  occasioned  by  the  dismissal  of 
the  niortgagor's  bill  to  redeem,  in  consc(iuence  of  his  failing  to  pay  the  amount  found 
due  from  him  at  the  time  appointed  by  the  Master  for  that  purpose,  and  which 
dismissal  would,  under  ordinary  circumstances,  constitute  a  decree  of  foreclosure  against 
a  mortgagor.  On  the  19th  of  October  1841  Mr.  Davis,  the  mortgagor,  mortgaged 
the  equity  of  redumption  to  a  Mrs.  Cuppage  for  the  sum  of  £300,  with  a  power  of 
sale.  Now  this  mortgage  waspcndcnh'  lih',  while  the  suit  was  going  on  for  the  purpose 
of  redeeming  the  mortgage  due  to  Messrs.  Surr  and  Brooking,  and  before  any  decree 
was  made  in  the  cau.se. 

The  Plaintiff  seeks  to  open  this  on  various  grounds,  the  first  of  which  is,  that  the 
Plaintiff,  not  being  a  party  [554]  to  the  suit,  is  not  bound  by  the  decree  of  foreclosure. 
As  regards  the  Plaintiff,  I  am  of  opinion  that  this  ground  for  opening  the  foreclosure 
wholly  fails,  and  that  the  mortgage  to  Mrs.  Cuppage,  under  which  the  Plaintiff  claims, 
having  been  made  pcndi-ntc  lifi',  he  is  bound  by  everything  that  took  place  in  the  suit. 
But  besides  this,  both  Mrs.  Cuppage  and  the  Plaintiff  had  full  and  distinct  notice  of 
everything  that  took  place  in  the  suit  and  actually  intervened  in  the  proceedings.  If 
the  matter  had  stood  here,  I  should  have  had  no  doubt  that  the  Plaintiff  in  this  suit 
was  bound  by  everything  in  it.  Qnani'U  v.  BerkfonI  (1  Madd.  269),  relied  upon  by  the 
Plaintiff,  does  not,  in  my  opinion,  apply  to  this  case. 

Independently  of  authority,  it  is  clear  upon  principle,  that  an  alienee  pendente  IU$ 
in  a  foreclosure  or  redemption  suit  must  be  bound  by  all  the  proceedings  in  it ;  for  if 
it  were  otherwise,  a  mortgagor  might,  by  repeated  alienations  jfi-mlentc  lilc,  make  it 
impossible  for  the  moitgagee  to  obtain  his  decree  of  foreclosure  ;  and  the  present  case 
is  stronger,  because  both  Mrs.  Cuppage  and  the  Plaintiff  had  full  notice  of  everything 
that  took  place  in  the  suit. 

The  dirticulty  on  which  I  principally  reserved  my  judgment  was,  that  the  Plaintiff, 
Davis,  was  made  an  insolvent,  and  an  assignee  was  appointed  in  invitum,  or  b}'  adverse 
proceedings  against  him  pending  the  suit,  and  after  the  decree  and  before  the  time 
appointed  for  redemption.  No  notice  was  taken  of  this,  but  the  suit  was  treated 
exactly  in  the  same  manner  as  if  the  insolvency  had  never  occurred.  It  is  contended, 
on  behalf  of  the  Plaintiff,  that  this  is  to  be  treated  exactly  in  the  same  way  as  if  Davis 
had  died,  in  which  case,  the  decree  of  [555]  foreclosure  made  against  him  after  his 
death  would,  in  point  of  fact,  have  been  a  mere  nugatory  proceeding  an<l  of  no  value. 
There  can  be  no  question  but  that  the  suit  was  defective,  by  reason  of  no  notice  having 
been  taken  of  the  insolvency.  The  proceedings  having  gone  on  exactly  as  if  no 
insolvency  had  taken  place,  the  subsequent  proceedings  would,  in  my  opinion,  be 
wholly  inoperative  against  the  a.ssignee  in  insolvency,  and  if  he  had  thought  fit  to 
contest  the  validity  of  the  decree  of  foreclcsure  against  Davis,  it  could  not  be  held 
to  be  binding  on  such  assignee.  But  that  does  not  conclude  the  question,  which  really 
is,  whether  the  Plaintiff"  who,  but  for  this,  would  in  truth  have  been  bound,  can  take 
advantage  of  this  objection  ?  I  am  of  opinion  that,  although  the  suit  was  undoubtedly 
defective,  by  reason  of  this  insolvency,  the  assignee  alone  could  take  advantage  of  this 
defect.  It  is  obvious  that  Davis  himself  could  not  take  advantage  of  it,  or  if  from  any 
subsequent  cause,  or  any  subsequent  circumstances,  the  in.solvency  or  bankruptcy  had 
been  superseded  or  annulled,  he  could  not  have  said  that  the  foreclosure  was  not  absolute 
against  him.  The  Plaintiff  purchased  voluntarily,  pending  the  suit,  and  does  not, 
like  the  assignee,  claim  under  an  assignment  taken  in  inntiim  against  Davis.  The 
Plaintiff  having  purchased  pending  the  suit,  with  a  full  knowledge  of  all  the  proceed- 
ings in  it,  my  opinion  is,  that  he  can  no  more  object  to  the  orders  than  Davis  himself 
could  have  done,  and  that  he  must  stand  exactly  in  his  place,  and  in  the  same  situation 
as  if  there  had  been  no  insolvency  or  bankruptcy  to  take  away  the  interest  of  Davis. 

As  to  the  other  ground  on  which  the  Plaintiff  seeks  to  set  aside  the  proceedings, 
namely,  that  the  ultimate  decree  was  obtained  by  something  in  the  nature  of  fraud  t 
or  unfair  advantage,  I  have  read  through  the  evidence,  [556]  and,  in  my  opinion,  that 
case  is  completely  displaced.  There  was  clear  notice  of  everything  which  took  place 
in  the  cause,  and  the  Plaintiff,  if  he  had  thought  fit  and  had  any  grounds  for  doing 
so,  might  have  prevented  the  foreclosure  in  the  cause,  and  he  cannot  now  complain 
of  it. 
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The  result  is  that,  in  my  opinion,  the  Plaintiff's  ease  fails,  and  the  bill  must  be 
lismisst'fl,  with  costs. 


[556]     Byam  r.  Sutton.     Jnb/  7,  8,  August  7,  1854. 

[S.  C.  18  Jur.  847  ;  2  W.  R.  684.] 

A  life-estate  and  a  life  annuity  charged  on  the  same  estate  and  devised  to  the  same 
person,  held,  not  to  have  merged. 

A  testatrix  devised  to  the  Defendant,  a  married  woman,  a  reversionary  life  interest 
in  an  estate,  and  she  becjueathed  to  the  Defendant,  for  life  and  for  her  separate 
use,  an  annuity  charged  on  the  same  estate,  and  to  commence  immediately.  She 
also  bequeathed  other  annuities  similarly  charged.  At  the  death  of  the  testatrix, 
the  prior  limitation  having  failed,  the  Defendant  became  tenant  for  life  in  possession. 
The  Defendant  afterwards  became  discovert,  and  the  property  having  become 
insuttieient  to  pay  all  the  annuities,  Held,  that  a  merger  of  the  Defendant's  annuity 

i     in  her  life-estate,  by  operation  of  law,  would  not  be  presumed. 

jThe  corjm.f  of  an  estate  charged  with  annuities  was  held  liable  to  their  payment. 

The  testatrix,  by  her  will  dated  in  1808,  devised  certain  real  estates  in  Antigua, 
.subject  to  and  charged  and  chargeable  with  the  payment  of  several  annuities  and 
.legacies  thereinafter  given  to  a  trustee,  and  his  heirs,  to  the  use  of  her  daughter 
IM.  C,  with  remainder  to  her  issue  in  tail  (which  limitation  failed),  with  remainder  to 
(the  use  of  the  Defendant  Lydia  Sutton,  the  wife  of  Kobert  Sutton,  for  life,  with 
[divers  remainders  over. 

;  The  testatrix  also  gave  to  Lydia  Sutton  an  annuity  or  yearly  sum  of  £200  for  life, 
for  her  separate  use,  independent  of  her  present  or  any  future  husband,  with  the 
;  usual  powers  of  entry,  distress  and  sale  for  recovery  of  the  same.  And  the  testatrix 
igave  to  Alicia  Byam,  [557]  the  Plaintiff,  an  annuity  of  £100  for  life,  from  the  death 
of  her  mother,  with  like  powers,  and  she  gave  several  other  annuities.  And  the 
(testatrix  charged  her  plantations  and  real  estate  with  the  payment  of  the  annuities 
land  legacies. 

'  The  testatrix  dieil  in  1810,  and  the  limitation,  prior  to  that  to  Lydia  Sutton, 
never  having  taken  efiect,  she  immediately,  on  the  death  of  the  testatrix,  became 
tenant  for  life  in  possession  of  the  estates,  as  well  as  entitled  to  the  annuity  of  £200, 
piiyable  thereout  to  her  separate  use.     Her  husband  died  in  September  1846. 

The  Plaintift' also,  on  the  death  of  her  mother,  in  1814,  became  entitled  to  the  life 
ainiuity  of  £100  a  year  charged  on  the  estates. 

In   1835  the  sum  of  £1736,  9s.   7d.,  awarded  as  compensation  for  slaves  on  the 
.  -tates,  was  invested  in  £1989,  10s.  3d.  consols,  in  the  names  of  Lydia  Sutton  and 
her  daughter,  and,  in  October  1846,  they  sold  out  £600,  part  thereof,  and  the  latter 
;  applied  the  produce  of  the  sale  to  her  own  use. 

The  Plaintiff's  animity  was  duly  paid  till   1817,  when  it  fell  into  arrear.     The 

annual  proceeds  of  the  estates,  which,  at  the  death  of  the  testatrix,  averaged  £4000, 

i  had  latterly  become  unproductive,  and  the  £1389,  10s.  3d.  consols,  being  the  remainder 

:  of  the  compensation  money,  formed  the  only  fund  a\ailable  for  the  payment  of  the 

[annuities. 

The  Plaintiff  filed  her  bill  to  have  the  arrears  and  future  payment  of  her  annuity 
J  paid  out  of  the  dividends  of  the  stock,  or  if  necessary  out  of  the  co/'y/K.s. 
I  [558]  Mr.  R.  Palmer  and  Mr.  Simpson,  for  the  Plaintiff.  Mrs.  Sutton  was 
I  entitled  to  an  annuity  of  £200,  and  to  a  reversionary  life-estate,  which,  in  the  events 
I  that  have  happened,  became  a  life-estate  in  possession  ;  the  annuity  thereupon  merged 
[  in  the  life-estate,  aTid  the  Plaintiff's  annuity  has  priority  over  the  Defendant's.  The 
:  rent  charge  and  life-estate  are  clothed  with  the  legal  estate  under  the  statute,  and 
I  there  is  no  inconsistency  in  giving  Mrs.  Sutton  the  rent  charge,  and  afterwards  the 
life-estate,  for  the  latter  might  never  have  takiMi  etl'ect,  l)ut,  having  taken  etl'ect,  there 
i  is  nothing  to  prevent  the  usual  result  of  the  union  of  two  estates  in  the  same  person. 
The  limitation  to  the  separate  use  of  Mrs.  Sutton  ceased  to  operate  in  1846,  when  her 
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husband  died,  so  that  from  that  period,  at  all  events,  the  aiiiuiity  merged  in  hor  life- 
estate  ;  Fmiiian  v.  Edicartls  (17  L.  J.  (N.  S.)  Exch.  258);  Dennett  v.  Past  (1  Bing. 
(X.  C.)  363). 

.Secondly,  the  corpu.'<  of  the  estate  is  charged  with  the  Plaintiffs  annuity,  and 
Miss  Sutton  is  clearly  chargeable  with  the  stock  sold  out  aTid  misappropriated  by  her, 
and  ought  now  to  be  decreed  to  replace  it. 

Mr.  lioupell  and  Mr.  Faber,  for  the  representative  of  Mrs.  Sutton.  It  can  hardly 
be  denied  that  a  legal  rent  charge  and  the  life-estate,  when  meeting  in  the  same 
person,  would  be  merged,  Imt  the  (jue.stiou  is  whether  the  Court  will  consider  the  case 
upon  the  principle  of  legal  merger,  or  on  ecpiitable  principles.  Here  tlie  life-estate 
and  the  annuity  were  of  ditterent  qualities,  the  life-estate  became  subject  to  the 
marital  right,  whereas  the  annuity  was  settled  to  the  separate  use  of  Mrs.  Sutton, 
and  could  not  be  aH'octed  by  the  husband.  It  may  be  said  that  the  separate  use 
ceased  on  the  death  [559]  of  Mr.  Sutton,  but  that  was  not  so  ;  it  was  merely 
suspended,  and  would  revive  again  on  a  second  marriage.  The  clear  intention  of  the 
testatrix  was  that  there  should  be  no  priority  between  the  several  annuitants  ;  the 
Court  will  give  effect  to  that  intention,  and  in  case  of  a  deficiency,  the  annuitants 
must  abate  proportionally.  The  law  of  merger  is  entirely  out  of  place  in  a  case  like 
this,  where  the  intention  of  the  owner  is  to  be  looked  to.  It  is  clearly  for  the  interest 
of  Mrs.  Sutton  that  no  merger  should  take  place.  They  cited  Powell  v.  Morgan, 
(2  Vern.  90);  Fork's  v.  Mofalt  (18  Ves.  390);  1  Saund.  Uses  &  Tr.  (p.  330-331 
(.5th  edit.)) ;  Donesthorpi'  v.  Porter  (Amb.  600). 

Mr.  Elderton,  for  the  daughter  of  Lydia  Sutton,  adopted  the  same  line  of  argument, 
and  contended  that  it  might  be  necessary  to  preserve  the  powers  of  entry  and  distress 
and  sale,  even  after  the  life-estate  came  into  possession,  or  had  ceased,  to  enable  the 
annuitant  and  her  representatives  to  enforce  the  payment  of  arrears. 

Mr.  Sidebottom,  for  the  second  daughter,  contended  that  the  annuity  was  charged 
on  the  rents  and  profits  only,  and  not  on  the  corpmn  of  the  estate.  He  argued  that 
where  there  is  a  simple  charge  of  a  rent  charge  on  an  estate,  the  corpus  was  liable ; 
but  that  where  there  is  a  charge,  with  specific  remedies  by  distress  and  entry,  those 
remedies  must  be  pursued,  and  the  rents  and  profits  alone  could  be  made  available. 
He  cited  Philipps  v.  Philipps  (8  Beav.  193)  ;  Taiilor  v.  Emerson  (4  Dr.  &  War.  117); 
Miller  v.  Hiuldlesfone  (3  Macn.  &  (xor.  513) ;  Foster  v.  Smith  (1  Phill.  629). 

Mr.  Lloyd  and  Mr.  Nugent,  for  Mr.  and  Mrs.  Grounds,  also  contended  there  was 
no  charge  on  the  corpus. 

[560]  Mr.  Simpson,  in  reply.  The  remedies  given  to  Mrs.  Sutton  for  recovering 
her  annuities  were  inconsistent  with  her  also  having,  at  the  same  time,  a  life  interest 
in  the  same  estate.  The  object  of  the  testatrix  was  only  to  give  her  an  annuity  until 
she  came  into  possession  of  the  estate,  but  she  had  no  intention  of  continuing  it  after- 
wards.    As  to  charging  the  corpus,  he  cited  Picanl  v.  Mitchell  (14  Beav.  103). 

The  M.\ster  of  the  Rolls  postponed  judgment. 

Au(ju.4  7.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  in 
this  case  affects  property  given  by  the  will  of  Mary  Willis,  who  died  in  1810.  The 
question  is  not  so  much  a  question  of  construction  as  it  is  a  mixed  question  of  the 
operation  of  law,  arising  from  the  events  which  have  subsequently  happened,  on  the 
dispositions  contained  in  her  will.  Her  property  was  West  Indian  property,  in  the 
island  of  Antigua,  and  it  has  become  insufficient  to  pay  the  charges  upon  it,  and  the 
Plaintiff,  who  is  an  annuitant  for  £100  under  the  will,  claims,  in  the  circumstances  of 
this  case,  to  be  entitled  to  be  paid  her  annuity  in  full. 

The  scope  of  the  will  is  as  follows — [His  Honor  stated  the  will  and  the  facts  which 
gave  rise  to  the  question,  and  proceeded] : — In  this  state  of  things  the  Plaintiff,  Mrs. 
Byam,  contends  that  the  annuity  of  £200  in  favour  of  Lydia  Sutton  merged  in  her 
life-estate,  and  that,  by  reason  thereof,  the  ainiuity  to  herself  became  the  only  [561] 
charge  upon  the  property  and  entitled  to  have  priority,  before  the  rents  were  applied 
for  the  benefit  of  Mrs.  Sutton  ;  and  further,  that  as  the  whole  annuity  is  charged  on 
the  estate,  the  corpus  of  that  estate  is  liable  to  make  good  the  annuity,  and  that  the 
fund  of  consols,  which  represents  that  estate,  ought  to  l)e  applied  in  payment  of  the 
arrears  and  the  growing  payments  of  the  Plaintiff's  annuity. 

As  long  as  Robert  Sutton,  the  Defendant's  husband,  lived,  viz.,  up  to  the  29th  of 
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.September  1846,  I  am  of  opinion  that  no  question  can  arise  as  to  the  merger  of  the 

lanmiity  in  favour  of  Lydia  Sutton.     It  was  given  to  her  by  the  will  for  her  separate 

use  and  free  from  the  control  of  her  husband.     If  it  had  fallen  into  and  become  merged 

■in  the  rents  of  the  estate,  it  obviously  could  not  have  been  paid  to  the  .separate  use 

of  the  wife,  and  her  husband  would  have  taken  all  the  rents.     Up  therefore  to  his 

:death,  no  question  of  merger  can  arise;  but  she  was  entitled  to  the  annuity  and  the 

larrears  unpaid  up  to  that  time,  and  if  that  annuity  was  not  paid  in  full  up  to  that 

(time,  I  think  that  she  may  properly  be  considered  as  having  sold  out  the  £600  consols 

|for  the  purpose  of  satisfying  the  arrears  due  to  her.     Since  that  time  the  question 

takes  an  aspect  of  greater  difficulty.     The  annuity  is  not  secured  by  a  term  or  by  any 

other  security  to  keep  it  on  foot,  and  it  would  probably  have  revived  on  the  second 

.marriage  of  Mrs.  Sutton,  but,  after  the  death  of  the  husband,  the  right  to  receive  the 

I  rents  and  annuity   were  both   vested  in   her,  in   the  same  rights  and  in  the  same 

character,  and  it  is  contended  that  it  must  be  treated  as  having  merged  into  the  rents. 

The  first  question  I  consider  is,  the  object  of  the  testatrix  as  appearing  on  her 

will.     The  case  of  Miller  v.  [562]  Huddhslane  (.3  Macn.  &  Cior.  513),  before  Lord 

'Truro,  which  contains  an  able  review  of  the  principle  of  previous  decisions,  states  the 

I  principle  to  be,  that  all  the  annuities  given  by  a  testator  are  to  be  treated  as  equal, 

I  unless  the  persons  claiming  prioi'ity  can  establish  that  priority  by  something  to  be 

I  shewn  in  the  will.     There  is  nothing  of  that  kind  in  the  present  will  ;  it  is  obvious 

1  that  as  between  the  annuitants,  the  testatrix  placed  them  on  an  equal  footing  and 

i  gave  no  priority  to  either,  nor  indeed  is  such  a  construction  contended  for  here,  but 

it  is  argued  that  the  priority  arises  by  operation  of  law,  in  the  events  which  have 

I  happened.       I    now    proceed    to   consider   that   question,    making   this    preliminary 

I  observation,  that  if  the  events  which  have  occurred,  and  which  the  testatrix  could  not 

I  have  anticipated,  have  deprived  the  principal  object  of  her  bounty,  not  merely  of  the 

I  additional  gift,  which,  in  the  event  of  the  death  of  her  daughter  without  issue,  she 

intended  to  give  her,  but,  by  reason  of  that  very  additional  gift  have  deprived  her  of 

what  was  originally  given,  it  must  be  because  the  rule  of  law  creating  the  merger  is 

too  strong  to  be  controlled. 

The  law  respecting  the  merger  of  charges  aflfecting  a  property,  when  the  inheri- 
tance becomes  vested  in  the  owner  of  the  charge,  has  been  the  subject  of  many  cases 
in  this  Court.  Generally  speaking,  the  owner  of  the  property  has  the  power  of 
keeping  the  charge  on  foot,  if  it  be  for  his  benefit,  and  the  merger  or  non-merger  of 
the  charge  is  to  follow  the  intention  of  the  party  concerned  ;  and  this  intention  may 
be  gathered  from  uneijuivocal  acts  ;  but  in  the  absence  of  such  acts,  it  is  held  to 
depend  on  what  appears  to  be  for  the  benefit  of  the  person  becoming  entitled  to  the 
inheritance.  This  is  the  rule  laid  down  in  FovIwh  v.  Mofl'ntf  (18  Ves.  390) ;  this  is  the 
rule  [563]  followed  by  Sir  James  Wigram  in  the  case  of  Faidknvr  v.  Daniel  (3  Hare, 
UMt)  ;  followed  by  Lord  Justice  Knight  Bruce  in  the  case  of  The  Earl  of  t'lanwlim 
\.  lliiihiim  (1  Y.  &  C.  (C.  C.)  688),  and  bv  Lord  Langdale  in  BurrAl  v.  Thr  Earl  of 
Fjh' intmt  (1  Beav.  205). 

In  the  present  case,  the  annuity  in  favour  of  Lydia  Sutton  was  clearly  not  merged 
during  the  life  of  her  husband,  because  it  was  given  in  a  distinct  and  separate 
character.  Before  the  death  of  her  husband,  the  estate  had  become  deficient,  and  it 
was  clearly  against  the  interest  of  Lydia  Sutton  that  this  annuity  should  be  merged. 
The  sale  of  a  portion  of  the  fund  and  the  application  of  the  produce  of  it,  if  it  have 
any  operation  at  all,  points  rather  to  an  assertion  of  the  existence  of  the  annuity,  and 
to  a  retention  of  the  money  due  in  respect  of  the  arrears  of  it. 

It  seems  certain,  upon  the  facts  liefore  me,  that  there  must  have  been  a  consider- 
able arrear  of  the  annuity  due  to  Mrs.  Sutlon  unpaid,  and  this  .sale  may  be  treated 
as  made  for  the  payment  of  the  unsatisfied  arrears  of  the  aiuuiity. 

I  am  not  able  to  iliscover  on  what  principle  tiie  union  of  the  inheritance  with  the 
income  of  a  gross  sum  of  money  charged  on  the  estate  should  stand  in  any  dittoreut 
relation  or  position  than  if  the  union  took  place  with  the  income  of  the  charge  of  a 
sum  accruing  from  year  to  year. 

I  have  not  been  referred  to  any  case,  nor  am  I  myself  aware  of  any,  which  compels 
such  merger.to  the  injuiy  of  the  owner  of  the  inheritance.  On  the  contrary,  [564]  the 
case  of  Powell  v.  Morgan  (5  Vern.  90),  to  which  I  was  referred,  negatives  that  idea. 


470  LYDDON    V.    ELLISON  19  BEAV.  5M. 

There,  a  term  was  created  and  limited  to  the  daughters  of  the  marriage  to  raise 
portions  from  them,  the  estate  descended  to  and  became  vested  in  an  only  daughter, 
who  died  an  infant,  having  attained  an  age  sutticient  to  make  a  will  of  in'isdnal 
estate  :  she  bef|ueathe(l  the  monej'  secured  by  the  term,  and  the  Court  relieved  ag.iiasi 
the  merger,  and  decreed  the  portion  to  go  according  to  the  will  of  the  daughter.  The 
same  principle  was  laid  down  bv  Lord  Northington  in  the  case  of  Donhtliorpf  v.  Porter 
(Amb.  000,  and  L'  Eden,  162). 

In  whatever  way  therefore  I  look  at  this  case,  I  think  the  Plaintiff  fails  in  her 
contention  upon  the  construction  of  the  will  of  the  original  testatrix. 

I  think  the  annuities  were  equal  and  no  priority  was  given.  Upon  the  intention 
of  Lydia  Sutton  as  to  the  keeping  this  annuity  on  foot,  1  am  of  opinion  that  an 
intention  on  her  part  to  keep  up  this  annuity  to  her  as  a  subsisting  annuity  is  to  be 
presumed,  that  being  for  her  interest :  and,  lastly,  I  am  of  opinion  that  there  exists 
at  law  no  rule  which  compels  this  Court  to  give  eflFect  to  such  a  merger  as  is  here 
contended  for,  against  the  interests  of  the  owner  of  the  inheritance  and  against  her  f 
presumed,  if  not  expressed,  intention,  for  the  benefit  of  another  person  who  had 
originally  no  priority  or  better  claim. 

On  the  last  point,  I  am  of  opinion  that  both  these  ainiuities  are  charges  on  the 
corpus  of  the  estate.  This  is  not  a  case  of  a  trust  to  pay  annuities  out  of  the  growing 
rents,  but  the  estate  is  expressly  charged  with  them,  and  a  power  is  given  to  the 
annuitants,  not  merely  to  enter  and  distrain,  Init  also  to  sell  the  hereditaments  [565] 
for  the  payment  of  the  arrears  of  the  annuity.  I  think,  therefore,  that  there  must  be 
an  account  of  what  has  been  paid  in  respect  of  both  annuities,  and  that  the  funds 
available  must  be  a.pp\ied  pari  paxsn  in  payment  of  both  annuities. 

[565]     Lyddon  v.  Ellison.    Juli/  26,  Angiu4  7,  1854. 
[18Jur.  1066;  2  W.  R.  690.] 

By  merely  making  provisions  for  gi-andchildren,  grandparents  do  not  necessarily  place 

themselves  in  loco  parenfis. 
Bequest  to  a  daughter's  "younger  children," held  to  mean  the  children  other  than 

the  eldest  in  age,  and  therefore  to  exclude  the   eldest  child,  a  daughter,  and  to 

include  her  younger  lirother,  though,  under  his  parents'  marriage  settlement,  the 

family  estates  stood  settled  on  him. 
The   testatrix  directed  her  trustees  to  settle  her  property,  but  in  such  a  way  that 

some  of  the  limitations  would  be  void  for  remoteness.     Held,  that  in  carrying  the 

direction  into  effect,  the  Court  would  modify  the  limitations,  so  as  to  make  them 

consistent  with  the  rules  of  law  and  equity. 
Bequest  of  personalty  to  trustees  for  a  lady,  to  be  paid  at  twenty-one,  with  a  direction 

to  settle  her  share  on  her  for  life,  and  afterwards  on  her  children.     The  age  of  A. 

rendering  it  impossible  that  she  should  have  children  :    Held,  that  the   absolute 

interest,  given  to  her  in   the  first  instance,   remained  intact,   and   that  she  was 

entitled  to  payment. 
A  female  aged  fiftv-six  was  absolutely  entitled  to  a  fund,  subject  to  the  contingency 

of  her  having  children.     Payment  was  ordered  on  her  own  recognizances. 

Lady  Wilson,  by  her  will  dated  17th  of  November  1817,  gave  all  her  residuary 
personal  estate  to  trustees  upon  trust  to  convert  and  invest  and  pay  the  income  to  her 
daughter  Maria,  the  wife  of  Sir  John  Trevelyan,  for  life,  and  after  her  decease,  upon 
trust  "  for  the  ijouncier  children  of  her  said  daughter,  Maria  Trevelyan,  share  and  share 
alike  ; "  the  shares  of  sons  to  be  paid,  transferred  or  assigned  to  them  at  twenty-one, 
antl  the  shares  of  daughters  to  l)e  payable,  transferable  or  assignable  at  twenty-one,  or 
marriage.  And  the  testatrix  desired  "  that  the  shares  of  such  daughters  of  her  said 
daughter  might  not  be  paid,  transferred  or  assigned  to  them,  or  otherwise  put  at  their 
absolute  disposal,  but  be  settled  and  secured,  under  the  direction  of  her  said  trustees, 
or  the  survivors  or  survivor  of  them,  [566]  so  as  for  each  of  such  daughters,  from  the 
time  of  marriage,  or  of  attaining  the  age  of  twenty-one  years,  and  during  the  rest  of 
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her  life,  to  have,  receive  and  take  the  annual  income  and  produce  of  her  share  of  the 
I  said  residuary  personal  estate,  with  such  accumulations  thereof  as  thereinafter 
mentioned,  for  her  own  sole  and  separate  use  and  benefit,  independent  of  her  husband, 
!and  so  as  for  the  capital  of  the  share  of  each  such  daughter,  on  her  decease,  to  pass 
and  be  taken  and  enjoyed  by  her  children  or  child  (if  any),  with  such  contingent 
I  trusts,  or  remainders,  or  powers,  in  the  event  of  there  being  no  children  or  child  to 
i  take  the  share  of  any  of  the  said  daughters  of  her  said  daughter  Maria,  as  her  said 
I  trustees  or  trustee  for  the  time  being  should,  in  their  or  his  discretion,  think  proper." 
There  were  gifts  over  in  events  which,  however,  did  not  take  place. 

The  testatri.Y  died  on  the   17th  of  August   1818,  leaving  her  daughter,    Maria 

Trevelyan,  and  ten  children  of  her  daughter,  surviving.     At  the  date  of  the  will  and 

,of  the  testatrix's  death,  Maria  Jane  Trevelyan  (afterwards  Maria  Jane  Ellison),  was 

j  the  eldest  surviving  child  of  Maria  Trevelyan,  but  there  had  been  two  elder  children, 

I  who  were  then  dead.     At  the  same  period,  Sir  Walter  Calverly  Trevelyan  was  the 

,  second  surviving  child  of  Maria  Trevelyan,  but  was  her  eldest  surviving  son,  and 

entitled,  as  such,  to  succeed  to  the  family  estates  of  his  father,  under  the  marriage 

'settlement  of  his  father  and  mother,  dated  in  July  1791.     Julia,  one  of  the  daughters 

of  Maria  Trevelyan,  was  still  unmarried,  and  was  now  at  the  age  of  fifty-six. 

Maria  Trevelyan  died  on  the  5th  of  April  1851,  and  the  surviving  trustee  filed  this 
:  bill  to  carry  the  trusts  of  the  will  into  execution,  and  to  have  the  rights  and  [567] 
:  interests  of  the  parties  declared  and  proper  settlements  made  of  the  granddaughters' 
shares. 

Mr.  James  and  Mr.  W.  J.  Tayler,  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Faber,  for  Mrs.  Ellison.     The  testatrix,  the  grandmother,  was 

either  in  loco  jtairnfis,  or  placed  herself  in  that  position  by  the  provision  made  by  her 

I  for  her  grandchildren.      The   term    "  younger  children "   must  be  construed   with 

;  reference  to  the  state  of  the  family,  and  must  mean,  not  those  younger  in  age,  but  so 

,  as  to  exclude  the  child  who,  by  inheriting  the  family  estate,  was  otherwise  sufficiently 

'  provided  for.     Under  the  settlement  of  the  daughter  (of  the  contents  of  which  the 

I  testatrix  was  perfectly  aware,  being  a  party  thereto).  Sir  Walter  C.  Trevelyan  inherits 

the  family  estates ;  he  therefore  is  excluded  from  taking  a  portion  intended  for  the 

■  younger  children,  and  Mrs.  Ellison  is  entitled  to  a  share.     As  to  the  right  of  the 

i  eldest  child,   being  a  daughter  to   participate  in  the  fund  as  a  younger  child,  the 

following  cases  are  in  point : — llt'ale  v.  lieale  (1   P.  Wms.   244) ;  I'ierson    v.   Garnet 

I  -1  Bro.  C.  C.  38) ;  Chadmck  v.  Doleman  (2  Vern.  528) ;  Matthews  v.  Paul  (3  Swanst.  328  ; 

■-'  Wils.  C.  C.  64);  iMdy  Lincoln  v.  PeUuim  (10  Ves.   166);  TcynlMm  v.  fFebb  (2  Ves. 

Hii.  198);  Scarishrick  v  Lord  SMmersdalc  (4  Y.  &  Coll.  78). 

The  provision  is  for  all  the  younger  children — ^that  is  for  the  whole  class,  whether 
I'lin  in  the  life  of  the  testator  or  afterwards — -with  a  direction  that  the  shares  of 
the  granddaughters  should  be  settled  for  the  benefit  of  their  children.  This  limita- 
tion is  void  for  remoteness,  and  the  first  gift  being  absolute,  with  a  void  modification 
[568]  superadded,  the  original  absolute  gift  remains.  H'ood  v.  U'hite  (2  Keen,  664; 
4  Myl.  iV-  Cr.  460),  and  Borjci-  v.  Hannimj  (2  Or.  &  Jer.  336),  were  referred  to. 

Mr.  11.  Palmer  and  Mr.  C.  Hall,  for  Sir  Walter  Calverloy  Trevelyan,  insisted  that 

the  only  real  (piestion  was,  whether  the  testatrix  had  placed  herself  in  Iocd  parentis  or 

i  not,  or  taken  upon  herself  the  character  of  parent  ;  and  that  the  only  thing  that 

:  could  be  laid  hold  of  to  bring  the  case  within  the  rule  was,  that  twenty-eight  years 

before  the  will  was  made,  the  marriage  settlement  of  Mr.  and  Mrs.  Trevelyan  had 

I  been  executed.    That  that  circumstance  could  have  no  such  operation  as  that  contended 

for,  and   therefore   that  .the   words   "younger  children"  must  receive   their   literal 

interpretation  as  meaning  children  other  than  the  eldest ;  Hall  v.  Hewer  (Ambl.  203) ; 

Ex  parte  I'lje  (18  Yes.  140);  I'owiis  v.  Man-<lield  (3  Myl.  &  Cr.  359,  reversing  S.  C.  6 

Sim.  528) ;  I'lini  v.  Lockyer  (5  Myl.  &  Cr.  29)  ;  and  the  cases  cited  in  2  Spence's  Eq. 

Juris,  (pp.  400-402). 

Mr.  FoUett,  for  Julia  Trevelyan.  This  is  an  ab.solute  gift  to  the  granddaughters, 
subject  to  the  direction  to  settle  mi  their  children  ;  but  as  no  such  settlement  can  be 
made  on  the  children,  in  conseiiuenee  of  such  a  limitation  being  void  for  remoteness, 
the  interest  in  the  granddaughters  remains  absolute  and  unatl'ected  by  any  condition, 
contingency  or  limitation  whatever,  and  they  are  entitled  to  immediate  payment ; 
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Arnold  V.  Conyii'iy  (1  Kuas.  &  Myl.  l'09  ;  Tanilyti,  347).  But,  secondly,  if  the 
limitation  to  the  children  be  valid,  still  Miss  Julia  Trevelyan  has  an  absolute  interest, 
subject  to  the  contingent  rights  of  any  children  she  may  have;  and  since,  from  hor 
ago,  that  is  impossible,  she  is  [569]  now  still  entitled  to  pavment ;  li'hittM  v.  Ihiilm 
('1  Jac.  *  Walk.  -279) ;  Huhne  v.  Huhm  (9  Sim.  644) ;  Campbrll  v.  Brmimmjij  (1  I'hill. 
301) ;  Lenff  v.  Jlixlf/es  (Jac.  585) ;  Fraxer  v.  Franer  (cited  Id.  586,  n.) ;  Bmwii  v.  I'nmik 
(4  Hare,  124). 

Mr.  Koupell  and  Mr.  Bates,  for  Mr.  W.  B.  Trevelyan  and  Helena  Caroline,  his 
wife  (formerly  Helena  Cai'oline  Fausset,  one  of  the  testatrix's  granddaughters)  and 
their  children,  contended  that  the  settlement  directed  by  the  testatrix  was  executorv, 
and  would  be  carried  into  eflect  as  far  as  the  rules  of  law  would  permit.  All  the 
granddaughters  were  living  at  the  testatrix's  decease,  and  their  children  might  there- 
fore take ;  Haphinx  v.  Jlajikiii.f  (1  Atk.  592) ;  J'andcrplank  v.  Kiiiri  (3  Hare,  1) ;  U'Uliainx 
V.  Teak  (6  Hare,  239) ;  lilackhurn  v.  Stables  (2  Ves.  &  B.  367) ;  Jfiiiidn'rdm  v. 
Humberstan  (2  Vern.  738 ;  S.  C.  Free.  Ch.  455  ;  Gilb.  Eq.  Kep.  128;  IP.  Wms.  332); 
IVoolmore  v.  Burrows  (1  Sim.  512);  Banks  v.  Le  Dcspeneer  (10  Sim.  576);  Slonor  v. 
Cunren  (5  Sim.  264) ;  Garratt  v.  Cockerdl  (1  Y.  &  C.  (C.  C.)  494) ;  Greenwood  v.  Bohirts 
(15  Beav.  92).  The  trustees  may  mould  the  form  of  the  limitations,  and  by  the 
application  of  the  ri/  jirh  doctrine  they  may  l)e  supported. 

Mr.  FoUett.     That  principle  is  inapplicable  to  personal  estate. 

Mr.  Rodwell,  for  other  grandchildren.  The  gift  to  the  children  is  valid  ;  this  is 
followed  by  a  direction  to  settle  the  share  of  each  of  the  childien,  and  a  separate  and 
distinct  settlement  is  to  be  made  which  will  be  valid  as  regards  all  these  children 
who  were  living  at  the  death  [570]  of  the  testatrix  ;  Siorrs  v.  Benbow{2  Myl.  &  K. 
46) ;  Bowjhton  v.  James  (1  Colly.  26  ;  1  H.  of  Lds.  Cas.  406). 

Mr.  J.  V.  Prior,  for  another  granddaughter  and  her  children. 

Mr.  Thring,  for  the  children  of  Mrs.  Trevelyan  by  her  first  marriage. 

Mr.  Keilly,  Mr.  KowelifTe  and  Mr.  Selwyn,  for  other  parties. 

Mr.  Lloyd,  in  reply. 

Anr/ust  7.  The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  The  question  which 
arises  on  this  case  depends  on  the  will  of  Lady  Wilson,  which  bears  date  the  17th  of 
November  1817.     The  will  is  to  this  eflect.     [His  Honor  stated  it.] 

This  raises  the  first  question.  Lady  Wilson  died  on  the  17th  of  August  1818. 
At  the  time  of  her  death  her  daughter,  Maria  Trevelyan,  and  her  ten  children  (the 
giandchildren  of  the  testatrix),  were  living.  Of  these  ten,  six  were  daughters,  and 
the  eldest  of  these  children  was  Mrs.  Ellison,  the  Defendant.  On  her  behalf  it  is 
contended  that  the  limitation  in  favour  of  "younger  children"  includes  her,  and 
excludes  the  eldest  son,  on  whom  the  family  estates  are  settled  and  will  devolve.  In 
support  of  this  proposition,  reference  is  made  to  the  rule  of  construction  which 
applies  to  testators  standing  or  placing  themselves  in  lore  parentis,  [571]  and  to  the 
cases  on  that  subject  in  which  the  words  "  elder  child  "  are  held  to  mean  the  child 
who  takes  the  family  estate,  and  that  the  child  who  is  actually  the  eldest,  but  who 
does  not  take  the  family  estate,  is  to  be  treated  as  a  "younger  child,"  and  to  share 
under  that  denomination.  The  case  of  Lord  Teijnham  v.  JVM  (2  Ves.  sen.  198)  was 
principally  relied  upon  for  the  purpose  of  shewing  that  this  doctrine  ought  to  be 
applied  here,  this  being  the  case  of  a  grandmother  leaving  property  to  her 
grandchildren. 

On  the  other  side,  it  is  not  disputed  that  this  cloctrine  is  the  guide  and  rule  of 
construction,  when  the  testator  stands  or  has  placed  himself  in  loco  parentis  ;  but  it  is 
contended  that  this  is  not  the  case  with  Lady  Wilson  ;  that,  although  she  was  the 
grandmother  of  the  children,  the  father  and  mother  were  alive  ;  that  the  children 
were  provided  for  from  other  sources,  and  that  Lady  Wilson  not  only  was  under  no 
■obligation  to  provide  for  them,  but  farther,  that  it  does  not  appear,  by  any  evidence 
or  by  her  will,  that  she  conceived  herself  to  be  or  that  she  intended  to  place  herself 
•in  any  such  a  position.  I  concur  with  these  observations.  I  am  of  opinion  that 
Lady  Wilson  meant  to  benefit  them  as  the  children  of  her  daughter,  but  not  as  being 
under  any  obligation  to  maintain  them,  or  as  intending  to  take  upon  herself  those 
duties  and  obligations  which  ordinarily  and  properly  attach  to  a  father  or  a  mother. 

The  cases  on  this  subject  ar«  very  .numerous,  and  some  of  them  turn  on  slender 
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inferences  drawn  from  expressions  in  the  will,  imputing  an  intention  of  the  testator 
to  take  such  a  duty  on  himself ;  but  I  have  been  unable  to  find  any  one,  in  which  a 
person,  situated  as  Lady  Wilson,  [572]  has  been  treated  as  in  loco  parentis,  unless  it 
be  the  case  of  Lord  Teynham  v.  ITdih  (2  Ves.  sen.  198),  which,  though  a  peculiar  case, 
is  very  near  the  present.  In  that  case,  though  a  provision  was  made  by  a  grand- 
I  mother  for  her  grandchildren,  yet  the  decision  clearly  proceeded  on  the  ground  that 
: she  had  placed  herself  in. /wo ^)(t/r«/w.  Lord  Hardwicke  there  said  (p.  210),  "I  will 
say  once  for  all,  notwithstanding  this  is  a  voluntary  provision  for  younger  children 
by  a  grandmother,  not  by  a  father  or  marriage  settlement,  yet  I  must  construe  this 
provision  as  the  Court  will  do  previously  to  a  settlement  on  marriage  of  the  father 
and  mother  of  such  younger  children  ;  for  it  was  plainly  so  considered  by  the  parties 
themselves  ;  and  with  this  view  probably  they  trusted  to  her  to  make  a  provision  for 
the  younger  children,  and  she  did  it,  but  did  it  as  a  parent  providing  for  the  younger 
children  of  her  daughter,  who  were  so  nearly  descended  from  herself,  and  a  grand- 
mother, in  this  Court,  is  often  considered  as  a  parent." 

He  by  no  means  says  "always."  Doubtless  small  circumstances  may,  in  particular 
cases,  determine  whether  the  grandmother  has  placed  herself  in  loco  partntif,  but  that 
I  she  is  not  necessarily  so,  is  established  by  the  case  of  Lord  Teynham  v.  IVehh,  and  if  I 
were  to  exclude  the  son  in  this  case,  I  should,  in  my  opinion,  be  laying  down  as  a  rule 
ithat  a  grandmother  must  always  be  so  considered. 

:  It  was  argued  lastly,  by  Mr.  Lloj'd,  that  this  must  be  so,  and  that  the  grand- 
mother was  not  merely  in  loco  pareniiji,  but  that  she  was  ipsa  parens.  The  later  cases 
negative  this  view  of  the  case ;  Ladi/  Lincoln  v.  relham,  Fowys  v.  Mansfield,  and  many 
[Others ;  but  I  will  refer  [573]  to  Lord  Redesdale's  decision  in  the  case  of  Ellvi  v.  Ellis 
1(2  Sch.  ifc  Lef.  I),  (which  was  very  similar,iu  its  circumstances  to  the  present  case),  as 
Iconfirming  the  opinion  which  I  have  expressed  of  what  the  rule  is  on  this  point.  I 
!must,  therefore,  declare  that  Mrs.  Ellison,  as  being  in  fact  the  eldest  child  of  the 
'testatrix's  daughter,  is  excluded,  and  that  Sir  W.  C.  Trevelyan  is  entitled  to  a  share 
of  the  gift. 

The  next  question  is,  what  is  the  effect  of  the  direction  contained  in  the  will  with 
'respect  to  the  shares  of  the  daughters?  The  will  is  to  this  effect.  [His  Honor  read 
it.]  My  first  impression  was  that  this  direction  was  void  on  the  ground  of  remote- 
|ness,  but  further  consideration  has  brought  me  to  the  conclusion  that  this  is  not  so, 
land  that  here  is  an  executory  trust,  which  the  Court  will  carry  into  effect  as  far  as  it 
|can.  There  is  no  doubt  but  that  a  limitation  in  a  will  giving  estates  to  the  children 
lof  unborn  issue  as  purchasers  is  void  for  remoteness ;  but  principle  and  authority  also 
'establish,  that  when  a  testator  attempts,  by  an  executory  direction  to  others,  to 
.accomplish  something  which  is  not  permitted  by  law,  the  Court  will  endeavour  to 
I  effect  his  intention  as  nearly  as  may  be.  Thus  in  the  well-known  case  of  Huntherston 
IV.  Huinherston  (1  P.  Wms.  332),  where  the  testator  had  devised  his  estate  to  the 
Drapers'  Company,  in  trust  to  convey  to  various  persons  beyond  the  limits  which  the 
;  law  allows,  the  Lord  Chancellor  stating  this  to  be  an  attempt  to  make  a  perpetuity, 
I  carried  it  into  effect  as  far  as  possible,  by  giving  an  estate  in  tail  male  to  a  son  not  in 
i  being.  In  the  Earl  of  Stamford  v.  Sir  John  Uobart  (cited  in  1  Atk.  593),  Lord  Cowper 
'adopted  the  same  principle  as  in  Humherston  v.  Hinnlirrtsan,  a.nd  directed  the  estate 
[574]  to  be  secured  so  far  as  the  rules  of  law  would  admit.  The  same  principle  was 
followed  by  V.-C.  Wigram  in  randirplankx.  Kin;/ {3  Hare,  1),  in  a  case  of  considerable 
difficulty  by  a  decision,  which  though  commented  upon  in  some  treatises  at  the  time, 
1  especially  by  Mr.  Lewis  in  his  work  on  Perpetuities,  has,  the  more  it  has  been  con- 
Isidered,  the  more  received  the  approbation  of  the  profession.  In  that  case  an  attempt 
I  was  made  to  give  an  estate  to  the  children  of  an  unborn  child,  as  purchasers,  but,  as 
I  the  rules  of  law  would  not  permit  this,  the  Vice-Chancellor  directed  an  estate  tjiil  to 
.  be  given  to  the  first  children  in  order  to  support,  as  far  as  possible,  the  intention  of 
i  the  testator. 

I       The  case  of  Stonor  v.  Curwen  (5  Sim.  264),  to  which  I  was  also  referred,  is  a  strong 
i  instance  to  the  same  effect. 

All  these  cases  lead  me  to  the  conclusion,  that  the  ulterior  gifts  must  not  be  con- 
sidered void,  but  that  the  Court,  if  it  were  required  to  enforce  the  direction  of  the 
testatrix,  could  apply  the  doctrine  of  cy-pris,  and  would  settle  these  shares  in  such  a 
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maimer,  as  would,  consistently  with  the  rules  of  law  and  equity,  best  carry  into  effect 
the  expressed  intention  of  the  testatrix. 

With  respect  to  the  daughter,  Julia,  I  am  of  opinion,  that  she  is  entitled  to  receive 
her  share  at  present,  on  entering  into  her  personal  recognizance  to  account  for  the 
money  hereafter  as  the  Court  may  direct. 

The  scope  and  etlect  of  the  will  is  to  give  the  daughter  an  absolute  interest  in  her 
share,  with  a  direction  to  settle  it  in  such  a  manner  as  to  take  a  portion  out  of  it  in 
favour  of  her  children.  Except  so  far  as  it  is  taken  out  of  the  daughter,  the  gift 
remains  in  her.  That  is  the  case  [575]  of  Jfulinr  v.  Huhne,  and  is  consistent  with  the 
rules  which  obtain  in  the  construction  of  such  bequests  (9  Sim.  644  :  and  see  Kninpf 
V.  Jam'%  2  Keen,  756  ;  and  L'iiuj  v.  Hardimtk,  2  Beavan,  3.52).  If,  therefore,  she 
never  marries,  the  absolute  interest  remains  in  her.  This  lady  is  now  of  the  age  of 
fifty-six  years,  and  Sir  Thomas  Plumer  in  L(n<i  v.  Hnlges  (Jacob,  585),  whore  the 
lady  was  sixty-nine,  and  in  Frascr  v.  Fraser  {Iliid.  586,  n.).  Sir  William  Grant,  where 
the  lady  was  fifty-five,  ordered  the  fund  to  be  paid,  and  I  shall  follow  those  cases. 

[575]     HoBSON  V.  Sherwood.     Nor.  25,  Dec.  1,  1854. 

A  tenant  who  had  not  attorned  to  the  receiver,  or  ordered  to  pay  him  the  arrears  (rf 
rent  in  fourteen  days  and  the  costs  of  the  application. 


Mr.  Pritchard  held  part  of  the  property  in  question  in  the  cause  under  a  ' 
from  the  testator.  A  receiver  of  the  property  having  been  appointed,  Pritchard 
several  times  paid  rent  to  him,  but  he  afterwards  refused  to  make  any  further  payment, 
stating  he  had  received  notice  from  two  of  the  Defendants  not  to  do  so. 

The  receiver  died  in  May  1852,  and  a  new  receiver  was  appointed.  Pritchard  was 
applied  to  for  the  rent,  but  he  still  refused  to  pay,  and  the  arrears  now  amounted  to 
£241.  The  receiver  could  not  distrain  and  could  only  sue  in  the  names  of  the 
Defendants,  who  were  in  prison,  and  it  was  believed  that  they  would  release  any 
action  brought  in  their  names. 

Mr.  Lloyd  now  moved  on  notice,  that  Pritchard  might  be  directed  to  pay  the 
arrears  to  the  receiver  and  also  the  costs  of  the  application.  He  cited  Mitchel  v. 
Duke  nf  Manrhestin-  (2  Dickens,  787). 

[576]  The  Respondent  did  not  appear. 

The  M.\ster  of  the  Kolls  [Sir  John  Rorailly].  I  think  I  can  make  the  order, 
the  notice  being  proved. 

Order. — Let  Pritchard,  within  fourteen  days  after  service  of  the  order,  pay  the 
receiver  £241  for  the  arrears  of  rent  and  the  costs  of  the  application.  (An  attachment 
would  issue  in  default.     See  Ord.  Can.  166.) 


[576]     Maw  v.  Topham.     Nov.  13,  Dec.  7,  8,  1854. 

When  a  vendor  can  make  a  title  to  three-fourths  only  of  the  property  sold,  the 
purchaser  is  not  entitled  to  take  the  three-fourths  with  an  abatement,  but  he  may 
take  the  three-fourths  at  the  price  agreed  on  for  the  whole. 

The  Court  will  not  decree  a  specific  performance  which  involves  a  breach  of  trust. 

In  January  1851  Mr.  Maw  agreed  with  Mrs.  Topham  to  purchase  a  house  and 
premises  at  Scarborough  for  £650.  Mr.  Tinker  (the  brother  of  Mrs.  Topham)  had 
furnished  £500  (trust  money)  towards  the  previous  purchase  of  the  property,  and  it 
was  in  contest,  whether  this  sum  had  been  invested  by  him  by  way  of  purchase,  or  as 
an  advance  on  a  mortgage  of  the  premises  ;  the  Court,  however,  held  the  latter. 

The  Plaintiff  immediately  entered  into  possession  with  his  family,  and  paid  >Irs. 
Topham  for  the  fixtures,  and'£150,  the  balance  of  the  purchase-money,  after  deducting 
the  £500,  which  latter  sum  it  was  agreed  should  remain  on  mortgage. 

It  appeared  that  in  March  1851   the  Scarborough  Public  Market  Company  was 
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projected,  and  the  saleable  value  of  the  premises  thereupon  became  enhanced,  [577] 
from  the  probability  that  they  would  be  required  for  the  purposes  of  the  company. 

The  Act  passed  in  May  1852,  and  notice  was  afterwards  given  that  the  property 
would   be  required  ;    the  Plaintirt'  thereupon  claimed  £2000  compensation   for  the 
property,  and  for  the  loss  and  removal  of  his  business.     There  being  a  dispute  as  to 
the  ownership,  a  jury  was  summoned  to  assess  the  compensation.     In  February  1853 
i  they  assessed  the  amount  of  compensation  payable  to  the  Plaintiff  (in  case  he  should 
be  found  to  be  the  owner),  at  the  sum  of  £1100,  and  to  Messrs.  Topham  and  Tinker 
(in  case  it  should  appear  they  were  the  owners),  at  the  sum  of  £751.     The  company 
'  paid  £1100  into  Court  to  the  credit  of  the  cause,  and  took  possession  of  the  premises. 
This  suit  was  instituted  by  the   purchaser  for  the  specific  performance  of  the 
,  contract,  and  a  decree  was  made  in  December  1853,  to  inquire  whether  a  good  title 
1  could  be  made  to  the  premises  in  question,  and  when  it  was  first  shewn.     The  chief 
'  clerk  found  that  a  good  title  could  be  made  to  three-fourths  of  the  property,  from  15th 
of  November  1826,  but  that  no  title  could  be  made  to  the  remaining  one-fourth.     In 
truth,  the  Defendants  had  no  interest  in  the  one-fourth,  which  was  vested  in  other 
:  persons.     The  Plaintiff'  accepted  this  title,  as  to  the  three-fourths,  and  now  asked  for 
I  a  specific  performance,  with  an  abatement  in  respect  of  that  one-fourth. 
':        Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  for  the  Plaintiff",  asked  for  a  decree  for 
f  specific  performance,  with  an  abatement  of  one-fourth  of  the  purchase-money. 
'       Mr.  FoUett  and  Mr.  Ct.  L.  Russell,  for  the  Defendants  Topham  and  Tinker. 
[578]  Mr.  Roupell  and  Mr.  Berrey,  for  the  company. 
Mr.  R.  Palmer,  in  reply. 

Sudden's  Vendors  (pp.  341,  350,  351  (11th  edit.);  Thomas  v.  Bering  (1  Keen, 
729) ;  \\lortlock  v.  Bulhr  (10  Ves.  316) ;  Noel  v.  Ord  (5  Mad.  438) ;  NeUhorpe  v.  HolnaU 
|(1  Coll.  203) ;  Price  v.  Griffith  (1  De  C4.  Macn.  &  G.  80),  were  cited. 
The  Master  of  the  Rolls  reserved  judgment. 

Der.  8.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  Considerable  discussion 
.  took  place  at  the  Bar  respecting  this  sum  of  £500,  of  which  the  Defendant  Tinker 
i  and  his  brother,  now  deceased,  were  the  trustees,  and  it  was  contended  before  me 
that,  in  fact.  Tinker  would  be  committing  a  breach  of  trust,  if  he  were  to  join  in  the 
.  conveyance  of  this  property,  and  it  was  urged  that  this  Court  will  not  compel  a  breach 
i  of  trust,  and  that,  where  the  completion  of  a  contract  would  involve  that  consequence, 
[  the  Court  will  not  decree  specific  performance  of  it. 

I  assent  to  the  proposition  thus  .stated,  but  the  evidence  does  not  satisfy  me  that 

•  this  would  be  the  result.     So  far  as  Mr.  Tinker  is  concerned,  he  is  certainly,  to  the 

e.xtent  of  £500,  a  trustee,  and,  I  think  on  the  evidence,  that  he  did  not  intend  to 

purchase  the  property  as  trust  property,  but  that,  on  the  purchase,  he  invested  [579] 

'  this  trust  sura  of  £500  on  the  security  of  the  premises  in  question,  and  that  if  he  is 

\  repaid  this  sum  of  £500,  he  is  not  guilty  of  any  breach  of  trust  in  conveying  away 

the  property  in  question  ;  indeed,  in   his  affidavit  sworn  in  this  cause,  he  states  his 

i  readiness  to  act  as  the  Court  may  direct,  on  being  repaid  the  sum  of  £500  and  his 

,  costs. 

I  think  that  the  Plaintiff"  cannot  di.spute  Mr.  Tinker's  right  to  receive  this  sum  of 
I  money.  According  to  the  Plaintiff's  own  statement,  I  think  that  he  had  notice,  from 
I  the  communication  made  to  him  by  Mrs.  Topham,  that  Tinker  was  a  trustee  of  this 
!  fund,  because  it  was  then  stated  to  the  Plaintiff  that  Tinker  had  a  mortgage  for  £500 
i  on  the  premi.ses,  but  that  Mrs.  Topham  was  entitled  to  the  interest  of  that  sum  for 
I  her  life.  This  statement,  in  my  o])iin'on,  plainly  imports  a  trust  in  Tinker,  as  opposed 
!  to  a  beneficial  interest,  and  further,  that  he  and  Mrs.  Topham  had  no  power  to  release 
I  the  sum  without  payment.  Mr.  Tinker  has  not,  as  it  appears  to  me,  done  any  act  to 
I  preclude  him  from  requiring  the  payment  or  investment  of  this  sum. 
I  I  also  think  that  the  Plaintiff,  when  he  filed  this  bill,  was  aware  of  the  circum- 
I  stances  in  which  this  part  of  the  matter  rested,  and  that  he  did  so  at  his  own  risk, 
I  being  aware,  or  having  good  reason  to  believe,  that  no  good  title  could  be  made  to  the 
'  whole  of  these  premises.  He  has  no  doubt  sustained  considerable  inconvenience,  and 
I  probably  loss,  by  his  taking  possession,  and  by  his  being  so  summarily  removed  from 
i  the  premises ;  for  this  loss  and  inconvenience  he  might  probably  have  obtained 
damages  from  Mrs.  Topham,  Init  as  he  has  not  adopted  that  course,  but  has  thought 
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tit  to  file  a  bill  for  the  specific  performance  of  the  agreement  entered  into  with  her,  I 
am  of  opinion  that  he  is  [680]  not  entitled  to  any  abatement  from  the  purchase-money, 
but  that  if  he  is  willing  to  take  what  Mrs.  Topham  and  Mr.  Tinker  can  convey,  he  is 
entitled  to  have  the  agreement  so  far  specifically  performed. 

[580]     In  re  Terry's  Will.     Jugu.4  5,  7,  1854. 
[See  Burt  v.  Hdhjar,  1872,  L.  R.  14  Eq.  164.] 

The  primary  meaning  of  the  word  "  family  "  is  "children,"  and  there  must  be  .some 

circumstance,  either  in  the  will  or  in  the  situation  of  the  parties,  to  prevent  that 

construction. 
Legacies  were  given  to  A.  and  B.,  and  in  case  they  should  predecease  the  testatrix, 

"to  their  respective  families."     A.  having  died  before  the  testatrix.  Held,  that  her 

children  alone  took  under  the  word  "  family." 

The  will  of  Sarah  Terry,  dated  in  1843,  contained  this  clause:  —  "I  give  and 
bequeath  to  the  three  children  of  my  late  cousin  Hannah  Johnson,  the  sum  of  £1000, 
to  be  equally  divided  between  them,  share  and  share  alike,  and  in  case  they  should  die 
before  me,  I  give  and  bequeath  their  respective  portions  to  their  rc--ip:dive  "families," 
the  legacy  to  be  paid  free  from  legacy  duty. 

Hannah  Johnson  had  left  three  children  only  living  at  the  date  of  the  will,  viz., 
George  Terry  Johnson,  Charlotte  Goodwin  and  Sarah  Nickless. 

Mrs.  Goodwin  died  in  the  lifetime  of  the  testatrix,  leaving  three  children  (the 
Petitioners)  her  surviving. 

Mrs.  Nickless  also  predeceased  the  testatrix,  leaving  only  one  child. 

The  testatrix  died  in  1852,  and  the  executor,  on  the  ground  that  the  meaning  of 
the  word  "families"  was  doubtful,  paid  two-thirds  of  the  £1000  into  Court,  under 
the  provisions  of  the  Trustee  Kelief  Act. 

The  three  children  of  Mrs.  Goodwin  presented  a  [581]  petition  for  payment  to 
them  of  one-third.     The  question  was,  whether  "  families  '  meant  children. 

Mr.  Ferrers,  for  the  Petitioners,  contended  that  "  family  "  included  "  children " 
only.  He  cited  Cruwys  v.  Colman  (9  Ves.  319);  JFordi'ij  v.  Johnson  (3  Atk.  762); 
Davies  v.  Baili)  (1  Ves.  sen.  84);  U'hite  v.  Briggs  (2  Phill.  583  ;  15  Sim.  17) ;  Barnes 
V.  Patch  (8  Ves.  603);  In  re  Parkimion's  Trust  (1  Sim.  (N.  S.)  242) ;  M'Lroth  v.  Ba^on 
(5  Ves.  159) ;  Blackwell  v.  Bull  (1  Keen,  176) ;  Gregory  v.  Smith  (9  Hare,  708) ;  Brandon 
v.  Brandon  (3  Swanst.  312,  and  2  Wils.  14) ;   JFoo'd  v.  JFooil  (3  Hare,  65). 

Mr.  Greene,  for  the  executor. 

The  M.\ster  of  the  Rolls  said  he  would  look  at  the  cases  before  he  expressed 
any  opinion. 

Jugust  7.  The  M.-v.ster  of  the  Rolls  [Sir  John  Komilly].  I  have  looked  into 
the  authorities,  which  have  confirmed  the  opinion  which  I  entertained  during  the 
argument,  that  the  primary  meaning  of  the  word  "  family  "  is  "children,"  and  that 
there  must  be  some  peculiar  circumstance,  arising  either  on  the  will  itself  or  from  the 
situation  of  the  parties,  to  prevent  that  construction  being  given  to  it.  In  ordinary 
parlance,  the  word  "family"  means  children.  I  think  it  a  safe  rule  to  follow  the 
ordinary  import  of  words  as  used  in  ordinary  conversation.  Such  a  construction 
might  be  improbable,  as,  if  there  were  no  children,  but  in  this  case  there  are  children. 

[582]  I  am  of  opinion  that  the  proper  construction,  and  that  consistent  with  the 
authorities,  is  that  the  children  should  take. 


[582]     In  re  Todd.     Sh.\nd  r.  Kidd.     Dec.  2,  8,  1854. 

Where  it  is  sought  to  have  funds  belonging  to  a  domiciled  Scotch  feme  coverte  paid 
out  of  Court,  and  any  Scotch  settlement  exists,  the  Court  requires  the  testimony  of 
a  Scotch  advocate  to  shew  that  it  does  not  affect  the  fund. 

A  sum  of  £304,  5s.  consols  had  been  carried  over  to  the  separate  account  of  "  Jane 
the  wife  of  James  Walker."     Mr.  and  Mrs.  Walker  were  resident  in  Scotland,  and 
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Mrs.  Walker  was  desirous  that  the  fund  should  be  paid  to  her  husband.  A  petition 
was  presented  by  Mr.  and  Mrs.  Walker,  praying  payment  accordingl}'.  It  set  out,  at 
length,  a  certain  instrument  intituled  "a  mutual  disposition  or  settlement"  in  the 
Scotch  form,  executed  by  the  Petitioners,  in  1852,  and  it  stated  that  the  Petitioners 
were  advised  that  this  instrument  did  not  include  the  fund  in  Court.  The  petition 
was  supported  by  the  usual  evidence,  and  an  affidavit  of  no  settlement,  except  the 
instrument  just  mentioned,  and  by  an  affidavit  made  by  a  gentleman  describing  him- 
self as  a  "  solicitor  practising  in  the  Supreme  Courts  of  Scotland,  Edinburgh,"  to  shew 
|thatthe  fund  was  unaffected  by  the  settlement. 

Mr.  A.  Gordon,  for  the  Petitioners. 
I      The  Master  of  the  Rolls  refused  to  act  on  this  affidavit,  and  required  one  to  be 
made  by  an  advocate. 

[583]  An  affidavit  was  afterwards  made  by  a  gentleman  describing  himself  as 
"an  advocate  practising  in  the  Supreme  Courts  of  Scotland,  Edinburgh,"  stating  his 
ac(iuaintance  with  the  laws  of  Scotland  ;  that  he  had  perused  the  instrument,  a 
certified  copy  of  which  was  subscribed  by  him,  as  relative  thereto,  and  which  he  had 
•collated  with  the  principal  deed  and  found  correct ;  that  the  instrument  was  a  mortis 
"i/xr;  family  trust  general  settlement,  by  Mr.  and  Mrs.  Walker,  of  their  estates  real 
ii;il  personal,  which  was  inoperative  during  the  joint  lives  of  the  parties,  and  which 
■might  be  altered,  varied  or  entirely  revoked  at  pleasure.  That,  according  to  the  laws 
of  Scotland,  it  was  competent  for  Mrs.  Walker,  notwithstanding  the  said  settlement, 
CO  exercise  all  the  rights  she  possessed  during  the  subsistence  of  the  marriage,  in  the 
same  manner  as  if  such  settlement  had  not  existed,  and  that  she,  with  her  husband's 
consent,  could  make  a  gift,  to  any  person  whatever,  of  property,  which  but  for  such 
gift  would  fall  under  the  operation  of  the  settlement. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  made  an  order  directing  the  pay- 
iment  out  of  Court  of  the  fund,  as  prayed  by  the  petition. 

Note.—  Britten  v.  Britten,  9  Beav.  1 43 ;  Hitchcock  v.  Clendinen,  1 2  Beav.  534. 

I  [584]    Attorney-Genekal  v.  Armitstead.    Dec.  2,  4,  5,  1854. 

'Trustees  of  a  charity,  who  had  greatly  exceeded  the  estimate  authorized  by  the  Court 
'     for  erecting  a  school,  were  disallowed  the  costs  of  an  inquiry  whether  it  was  for 
the  benefit  of  the  charity. 

j  The  Master  had  approved  of  a  scheme  for  erecting  a  school,  at  an  estimated 
expense  of  £3100,  and  the  trustees  had  been  authorized  to  carry  such  plan  or  scheme 
I  into  eti'ect.  The  trustees  had,  however,  greatly  exceeded  the  estimate.  Upon  their 
I  petition  an  inquiry  was  directed,  whether  it  would  be  proper,  and  for  the  benefit  of 
the  charity,  that  the  sum  expended  should  be  allowed  ;  the  Master  reported  that  the 
:additional  expenditure,  in  respect  of  the  school  premises,  was  beneficial  to  the  charity, 
;but  suljmitted  to  the  judgment  of  the  Court  whether  it  should  be  allowed. 

The  trustees  thereupon  presented  a  petition  to  confirm  the  Master's  report,  and 
for  the  allowance  of  the  additional  expenditure. 

Mr.  R.  Palmer  and  Mr.  Waller,  in  support  of  the  petition. 

Mr.  Terrell,  for  the  Attorney-General. 

The  Ma.ster  ok  the  Rolls.  I  think  that  the  trustees,  having  exceeded  the 
;  amount  of  the  estimate,  in  carrying  out  the  plan  or  scheme,  without  asking  the  leave 
I  of  the  Court,  ought  to  pay  the  costs  of  these  proceedings. 

[585]  Dec.  4.  The  Master  of  the  Roli,s.  If  the  Attorney-General  does  not 
i  object,  I  will  make  the  order  as  required,  allowing  the  sums  expended  ;  but  I  must 
inflict  some  punishment  on  the  Petitioners,  the  trustees,  for  acting  without  the 
!  sanction  of  the  Court.  The  Attorney-General  must  have  his  costs  out  of  the  charity 
1  funds;  but  the  Petitioners  ought,  in  my  opinion,  to  bear  their  own  costs.  I  will, 
\  however,  consider  and  decide  to-morrow. 

I  Dec.  5.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  the  trustees 
I  must  pay  their  own  costs  of  the  inquiry  before  the  Master;  but  the  costs  of  the 
I  petitions  are  to  be  allowed  out  of  the  charity  funds. 
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[585]    Stephens  v.  Wanklin.    Stephens  i:  Salvvay.    Nov.  1 6,  1 854. 

The  omission  by  an  examiner  to  sign  his  name  to  the  depositions  of  a  witness,  taken 
by  him  and  returned  to  the  Recoid  and  Writ  Clerk's  Office,  is  not  such  an  irregu- 
larity as  to  prevent  the  Court  from  directing  them  to  be  filed,  on  terms  ;  but  where, 
in  a  suit  at  issue  before  the  new  practice  came  into  operation,  a  special  examiner 
had  been  appointed  by  order  of  the  Court,  but  no  commission  had  been  issued 
according  to  the  old  practice,  and  witnesses  were  examined  upon  interrogatories 
and  not  orally,  and  there  had  been  great  delay,  the  Court  refused  to  order  the 
depositions  to  be  filed. 

This  was  a  motion,  on  behalf  of  the  Plaintiff",  that  the  Record  and  Writ  Clerk 
might  be  at  liberty  to  file  and  deliver  out  a  copy  of  the  depositions  taken  in  the  first- 
mentioned  cause,  notwithstanding  the  informal  manner  in  which  they  had  been  taken 
and  returned. 

This  suit  was  instituted  in  1851,  and  replication  was  [586]  filed  on  the  2d  of 
August  1852,  prior  to  the  passing  of  the  "Act  to  amend  the  Practice  and  Course  of 
Proceeding  in  Chancery  "  (15  &  16  Vict.  c.  86),  and  prior  to  the  issuing  of  the  General 
Orders  of  the  7th  of  August  1852  ;  but  the  evidence  had  not  then  been  taken. 

By  the  21st  section,  the  practice  of  issuing  commissions  to  take  examinations,  &c., 
is  abolished  ;  but  though  the  old  practice,  as  to  the  mode  of  examining  witnesses,  is 
abolished,  by  sect.  28,  it  is  provided,  "  that  the  Court  may,  if  it  shall  think  fit,  order 
any  particular  witness  or  witnesses  within  the  jurisdiction  of  the  said  Court,  or  any 
witness  or  witnesses  out  of  the  jurisdiction  of  the  said  Court,  to  be  examined  upon 
interrogatories  in  the  mode  now  practised  in  the  said  Court,  and  that,  with  respect 
to  such  witness  or  witnesses,  the  practice  of  the  Court  in  relation  to  the  examination 
of  witnesses  shall  continue  in  full  force,  save  only,  so  far  as  the  same  may  be  varied 
by  any  General  Order  of  the  Lord  Chancellor  in  that  behalf,  or  by  any  order  of  the 
Court,  with  reference  to  any  particular  case."  By  sect.  31,  all  witnesses  to  be 
examined  orally  shall  be  so  examined  by  one  of  the  examiners  of  the  Court,  or  by  an 
examiner  specially  appointed  by  the  Court,  in  the  presence  of  the  parties,  their 
counsel,  &c. ;  and  by  sect.  32,  the  depositions  so  taken  orally,  are  to  be  taken  down 
in  writing  by  the  examiner  and  signed  by  the  witness,  and  when  concluded,  the 
depositions,  authenticated  (sect.  34)  by  the  signature  of  the  examiner,  are  to  be 
transmitted  by  him  to  the  Record  Office  of  the  Court.  By  sect.  35  it  is  no  longer 
necessary  "  to  sue  out  any  commission  for  the  examination  of  any  witnesses  within 
the  jurisdiction  of  the  Court  ; "  and  examiners  are  to  have  the  same  powers  of 
administering  oaths  as  Commissioners. 

[587]  By  the  39th  of  the  General  Orders  of  the  7th  of  August  1852  (Ordines  Can. 
472),  it  was  directed  that  "  in  suits  in  which  issue  shall  have  been  joined  when  these 
orders  come  into  operation,  the  evidence  to  be  used  at  the  hearing  of  the  cause  shall 
be  taken  according  to  the  existing  practice  of  the  Court,  unless  the  parties  shall 
consent,  or  the  Court  shall  order,  that  the  same  shall  be  taken  in  the  mode  prescribed 
by  the  Act  15  &  16  Vict.  c.  86,  and  those  orders." 

On  the  21st  of  December  1852  the  Plaintiff  obtained  an  order  from  Chambers, 
appointing  a  special  examiner,  but  without  any  commission  being  issued,  according 
to  the  old  practice.  On  the  11th  of  January  1853  the  examiner  took  the  depositions 
of  the  Defendant  Wanklin,  and  others,  upon  interrogatories  and  not  orally,  but  he 
omitted  to  authenticate,  by  his  signature,  either  the  depositions  or  an  interlineation 
which  had  been  made  therein,  and  he  returned  them,  together  with  the  oaths  of 
himself  and  his  clerk  on  paper,  accordingly,  by  sending  them  to  his  town  agent,  and 
he  delivered  them  to  the  Record  and  Writ  Clerk,  who  refused  to  file  them.  On  the 
24th  of  January  1853  publication  passed,  and  on  the  14th  of  February  following 
Wanklin  died,  and  the  suit  abated.  The  Plaintiff,  who  had  been  appointed  Wanklin's 
executor  and  had  proved  his  will  on  the  Nth  of  August  1853,  filed  a  bill  of  revivor 
on  the  9th  of  March  1854,  and  obtained  an  order  of  revivor  on  the  15th  of  June 
1854.  Xo  further  step  had  been  taken  by  the  Plaintiff  till  the  present  motion,  and 
on  the  part  of  the  Defendant  no  application  had  been  made  to  dismiss. 
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t  Mr.  Ct.  L.  Russell,  in  support  of  the  motion,  endeavoured  to  account  for  the  delay 
tn  the  ground  that  [588]  Wanklin  had  appointed  the  Plaintiff  his  executor,  and  that 
t  was  difficult  to  determine  what  course  the  Plaintiff  ought  to  take;  though 
liltimately  he  resolved  to  prove  the  will.  As  to  the  irregularity  or  informality  of  the 
taking  and  return  of  the  depositions,  he  contended  that  the  Court  would  relieve,  and 
(vould  not  be  very  strict  in  requiring  the  rule  as  to  signature  to  be  rigorously 
|)bserved  ;  Jiri/iiges  v.  Branjill  (12  Sim.  334). 

i  Mr.  Phillips,  wntra.  The  delay  and  the  irregularity  in  omitting  to  sign  the 
ilepositions  are  the  points  to  which  the  attention  of  the  Court  has  been  drawn  ;  but 
Lhe  chief  difficulty  is  that  no  commission  has  been  issued.  The  Plaintiff  filed  interro- 
gatories according  to  the  old  practice,  and  then  obtained  an  order  for  the  appointment 
I  if  an  examiner,  the  examination  of  the  witnesses  was  taken  on  the  interrogatories, 
jand  not  orally  or  vicA  ivce,  as  required  by  the  new  practice,  thus  mixing  up  the  old 
ind  the  new  practice,  and  conforming  to  neither.  The  Chancery  Practice  Amend- 
neiit  Act  is  applicable  to  all  causes  at  issue  at  the  time  it  passed  ;  and  by  the  28th 
lection  of  the  Act,  which  abolishes  the  then  mode  of  examining  witnesses  and  the 
practice  in  relation  thei-eto,  it  is  provided  that  the  Court  may  order  a  witness,  within 
i)r  without  the  jurisdiction,  to  be  examined  upon  interrogatories  according  to  the  old 
joractice,  that  is,  under  a  commission  regularly  issued  ;  but,  in  this  case,  no]|commission 
was  issued.     The  depositions  are  therefore  quite  irregular,  and  not  to  be  used  as 

■vidence. 

Mr.  G.  L.  Russell,  in  reply.     An  error  has  no  doubt  been  committed,  arising  from 

he  fact  of  the  Plaintiff'  looking  at  the  Act  and  not  at  the  General  Order  ;  but  [589]  it 
loes  not  lie  in  the  Defendant's  mouth  to  object  to  the  filing  of  the  depositions,  on 
;he  ground  of  irregularity,  as  he  was  present  and  concurred  in  their  being  taken  ; 
bhe  Court  has  power,  by  consent  of  the  parties,  or  at  its  own  discretion  (sect.  36)  to 
j)rder  them  to  be  used  ;  and  the  other  side  have,  in  fact,  consented,  by  their  conduct, 
(uid  by  being  themselves  present  and  taking  a  part  in  the  examination.  The  co.sts 
;3Ught  to  be  costs  in  the  cause,  being,  as  to  the  want  of  signature,  a  slip  of  the 
lixaminer,  who  is  the  officer  of  the  Court,  and  being  a  matter  of  which  the  Plaintiff 
bould  have  no  knowledge. 

I  Mr.  Phillips.  The  Chancery  Practice  Amendment  Act  applies  to  all  cases  at  issue 
ivt  the  time  it  passed,  and  it  enables  the  Lord  Chancellor  to  repeal,  by  General  Orders, 
'my  part  of  it.  The  consent  referred  to  by  the  other  side,  was  a  consent  to  a  special 
ijxaminer  being  appointed,  but  the  Defendant  did  not  consent  to  that,  nor  to  the  wit- 
I  lesses  being  examined  upon  interrogatories  ;  the  utmost  he  consented  to  was  to  oral 
.;lepositions  being  taken.  The  objections  were  known  to  the  Plaintiff  before  the  7th 
■)f  February  1853.  There  is  no  power  in  the  Court  to  give  relief.  He  cited  Howard 
V.  Hmvard  {\  Drew.  239). 

Mr.  Ward,  for  another  Defendant,  took  no  part  in  the  discussion. 
TiiK  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  help  the  Plaintiff'; 
ilhe  irregidarities  are  too  serious.  If  the  question  was  only  as  to  the  omission  of  the 
;3xaminer  to  sign  the  depositions,  and  he  satisfied  me  as  to  the  mistake,  I  would  make 
'the  order  on  payment  [590]  of  costs.  But  this  is  a  singular  case  ;  an  order  was 
JDbtained  for  the  appointment  of  a  special  examiner,  and  interrogatories  were  filed, 
tind  the  examiner  took  the  depositions  of  the  witnesses  on  those  interrogatories,  and 
i'lot  orally,  no  commission  having  been  issued.  That  is  a  great  mistaKe,  and  one 
■igainst  which  the  presence  of  the  other  party  at  the  examination  does  not  cure  or 
I'eniove.  In  addition  to  all  this  the  examination,  having  taken  place  on  the  11th  of 
iJanuary  1853,  and  publication  having  passed  on  the  24th  of  the  same  month,  you 
i;ome  here  in  November  1854,  twenty-two  months  after  the  irregularity  took  place, 
iivithout  any  explanation  of  the  delay. 

[      In  this  state  of  things,  I  think  the  Plaintiff'  is  entitled  to  no  indulgence,  though 
|;he  consequence  will  be  serious,  the  witness  being  now  dead.     It  is  clear  that  a  witness 
l;ould  not  be  indicted  for  perjury  on  such  an  examination. 
!      I  am  of  opinion  the  motion  must  be  refused  with  costs. 

I  Note. — See  Cox  v.  Xewman,  2  Yes.  iV-  B.  108:  Brndgex  v.  BranfiU,  12  Sim.  334; 
hixic  V.  Dixie,  Hid.  34G  ;  Chapimiii  v.  L'hapiiuui,  Ihiil.  347  ;  //V,</  v.  Yerhury,  Ibid. 
'348;  Davui  v.  Barrett,  14  Beav.  25;  Lee  v.  Ktjrcmont,  2  De  G.  &  Sm.  363. 
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[591]    Eavestaff  V.  Austin.    Dec.  4,  5,  1854. 
[See  Jul!  v.  Jacobs,  1876,  3  Ch.  D.  712.] 

The  testatrix  directed  so  much  of  a  .sum  of  money  as  would  produce  £100  a  year  to 
be  set  apart,  andthe  £100  a  year  paid  to  A.  for  life,  and  that  after  her  death  the 
capital  should  be  divided  among  the  children  of  B.  By  a  codicil  she  revoked  the 
bequest  of  the  £100  a  year  to  A.  Held,  that  the  gift  to  the  children  of  B.  was 
thereby  accelerated. 

The  testatrix,  by  will,  "  out  of  the  residue  of  her  property,"  gave  a  legacy  to  A.  By 
a  codicil  she  directed  her  executors,  "  out  of  the  residue  of  her  estate  in  case 
there  should  be  sufficient, "  to  invest  a  legacy  for  B.  The  residue  being  deficient, 
Held,  that  these  legacies  must  abate  pari  jmssu. 

The  testatrix  devised  and  ])e(iueathed  all  her  real  and  personal  estate  to  trustees, 
in  trust  to  invest  £4500,  and  pay  the  interest  thereof  to  her  brother  William  Johnson, 
during  his  life,  and  in  case  of  his  wife  Harriet  Johnson  surviving  him,  she  directed 
her  trustees,  immediately  thereupon,  to  set  apart  a  sufficient  sum  out  of  the  £4500  to 
pay  Harriet  Johnson,  during  her  life,  out  of  the  dividends,  &c.,  an  annuity  of  £100, 
and  that  the  remainder  of  the  sum  of  £4500  should,  immediately  upon  her  brother's 
decease,  be  equally  divided  between  her  nieces  Elizabeth  Austin  and  Mary  Austin. 
She  then  proceeded  thus : — 

"And  I  also  direct,  that  in  case  my  said  brother  shall  survive  his  .said  wife  [which 
happened],  in  that  event,  the  same  proportion  of  the  £4500  as  I  have  directed  to  be 
divided  between  my  said  nieces  Elizabeth  Austin  and  Mary  Austin  shall,  in  that  event, 
immediately  after  the  decease  of  my  brother,  in  the  same  way  be  equally  divided 
between  them.  And  I  further  direct,  that  such  proportions  of  the  £4500  as  shall  be 
set  apart,  in  case  my  said  brother  shall  die  before  his  said  wife,  for  securing  to  his 
wife  for  her  life  the  sum  of  £100  per  annum,  or  in  case  of  his  surviving  his  wife, 
so  much  of  the  £4500  as  would  be  equal  to  the  production  of  £100  per  annum,  from 
the  dividends,  &c.,  thereof,  shall,  by  my  said  trustees,  immediately  upon  my  said 
brother's  decease,  be  set  apart,  and  that  my  said  trustees  shall  pay  the  said  sum  of 
£100  per  annum  to  my  granddaughter  Adelaide  Dalton  for  life  ;  and  I  direct  that 
after  her  death,  the  same  shall  be  [592]  equally  divided  between  the  children  of  ray 
nephew  John  Austin." 

By  a  codicil  the  testatrix  revoked  the  £100  annuity  given  by  her  will  to  her 
granddaughter  Adelaide  Dalton,  "  she  being  otherwise  provided  for." 

The  testatrix  died  in  1847  ;  AVilliam  Johnson  survived  his  wife  Harriet,  and  died 
in  1852,  and  Adelaide  Dalton  was  still  living. 

The  first  question  was,  whether  the  bequest  to  the  children  of  John  Austin,  of  so 
much  of  the  £4500  as  would  produce  £100  a  year,  was  accelerated  by  the 
revocation  of  the  bequest  of  the  annuity  of  £100  to  Adelaide  Dalton  for  life,  or 
whether  its  enjoyment  by  such  children  was  postponed  till  the  decease  of  Adelaide 
Dalton. 

Mr.  R.  Palmer,  for  the  Plaintiffs,  the  surviving  executors  and  trustees. 

Mr.  Lloyd,  Mr.  W.  Hislop  Clark  and  Mr.  Jolifie,  for  the  several  Defendants. 

On  the  question  of  acceleration,  the  case  of  Lainson  v.  Lainson  (18  Beav.  1)  was 
cited. 

The  Master  of  the  Rolls  reserved  judgment. 

Dec.  5.  The  Master  of  the  Rolls.  Though  I  think  that  the  same  rules  which 
relate  to  real  estate  do  not  apply  to  personalty,  and  that  there-[593]-fore  this  case 
is  distinguishable  from  Lain^im  v.  Lainson,  still  I  think  that  the  decision  here,  on  the 
construction  of  this  will,  must  be  the  same,  and  that  it  must  be  held  that  the 
interest  of  the  children  of  John  is  accelerated.  Without  that,  I  do  not  see  how 
I  can  avoid  holding  that  it  fell  into  the  residue,  which  is  given  in  another  way. 
The  interest  of  the  children  takes  effect  at  once,  without  waiting  for  the  death  of 
Adelaide  Dalton. 

Another  question  arose  under  the  following  circumstances  : — The  testatrix,  by  her 
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will,  after  certain  bequests,  directed  her  trustees,  "out  of  the  reddue  of  her  property"  to 
invest  £1000  for  John  Austin  for  life,  with  remainder  to  his  children. 

By  a  codicil  she  directed  her  executors  "  out  of  the  reddue  of  her  estate,  in  ease  there 
•should  he  h-iij/icient,  or,  if  insufficient,  so  much  as  there  should  be,"  to  invest  sufficient 
to  produce  £40  a  year,  and  to  pay  it  to  her  brother  William  for  life,  and  afterwards 
jto  pay  the  capital  to  her  nieces. 

•i  It  was  argued  that,  in  the  event  of  a  deficiency  of  assets,  the  legacy  of  £1000  had 
ipriority  over  the  annuity  of  £40,  the  latter  being  payable  only  "  in  case  "  the  residue 
"should  be  sutficient." 

The  Mastkr  of  the  Rolls  [Sir  John  Eomilly].     I  am  of  opinion  that  there  is 
mo  priority  as  to  the  two  legacies ;  but  that  they  are  payable  out  of  the  residue  pari 
\oasm. 
i 

[594]    In  re  ^\'ILSON's  Will.     In  re  The  Trustee  Eelief  Act.     Dec.  20,  1854. 

)A  legacy  given  generally  to  an  unendowed  charitable  institution,  supported  in  part 
I    by  voluntary  contributions,  is  not  within  "The  Charitable  Trusts  Act,  1853." 

;  The  testator,  by  a  codicil,  bequeathed  (subject  to  a  life  interest  therein  given  to 
tjis  wife)  a  sum  of  £1000  consols  to  "The  Newport  Pagnel  Academy,"  of  which  the 
[R&y.  Thomas  Bull  is  tutor,"  and  £-300  consols  to  "  The  College  at  Cheshunt,  in  Lady 
Huntingdon's  connection."  The  testator  gave  no  direction  as  to  the  special  applica- 
.cion,  or  appropriation  of  the  sums  of  stock  so  bequeathed. 

At  the  date  of  the  codicil,  and  of  the  testator's  death  in  1835,  there  was  an 
jicademy  in  Newport  Pagnel,  Buck.s,  then  styled  "  The  Newport  Pagnel  Evangelical 
[Institution,"  but  subsequently  "The  Newport  Pagnel  College,"  of  which  academy  the 
!Rev.  Thomas  Palmer  Bull  then  was  tutor,  and  the  object  of  which  was  the  education 
of  young  men  for  the  exercise  of  the  Christian  ministry  among  Protestant  Evangelical 
.Churches,  irrespectively  of  denominations.  It  was  maintained  partly  by  an  income 
irising  from  an  investment  of  monies,  but  principally  by  means  of  voluntary 
, contributions. 

I  The  college  at  Cheshunt,  Herts,  styled  "The  late  Countess  of  Huntingdon's 
iCoUege,  at  Cheshunt,"  was  an  institution  corresponding  in  its  nature  and  objects  to 
|the  Newport  Pagnel  College,  and  being  partly  maintained  by  voluntary  contributions. 
j  It  having  become  impracticable  to  carry  on  the  Newport  Pagnel  College  as  a 
'separate  institution,  it  was  [595]  resolved  to  amalgamate  it  with  Cheshunt  College, 
md  for  that  purpose  it  was  agreed  that  the  latter  should  adopt  the  liabilities  of 
,the  former,  and  be  entitled  to  its  property,  including  the  reversionary  legacy  of 
i£1000  consols.  By  indenture,  dated  19th  of  February  1853,  the  arrangement  was 
carried  into  effect,  and  the  Newport  Pagnel  College  ceased  to  exist  as  a  separate 
liustitution. 

I  The  testator's  widow  died  in  April  1854,  and  the  surviving  executor  of  the 
'testator's  will  paid  the  legacy  into  Court,  under  the  Trustee  Eelief  Act.  The 
'Petitioners  (the  trustees  of  Cheshunt  College)  and  others,  prayed  for  payment  of 
jthe  money. 

'  A  question  was  raised  whether  these  legacies  came  within  "The  Charitable  Trusts 
iAct,  1853,"  so  as  to  make  it  necessary  to  apply  to  the  Charity  Commissioners. 
I  Mr.  E.  Palmer  and  Mr.  Eiley,  in  support  of  the  petition.  These  bequests  do 
;not  come  within  the  operation  of  the  Act  16  &  17  Vict.  (chap.  137);  for,  as  to 
i"The  Newport  Pagnel  Evangelical  Institution,"  it  ceased  to  exist  on  the  19th 
jof  February  1853,  and  before  the  Act  came  into  operation  (20th  of  August  1853). 
.But  both  of  these  institutions  came  within  the  Exemption  Clause  (sect.  62), 
!  which  provides  "that  the  Act  shall  not  extend  to "  .  .  .  "any  ii\stitution,"  &c., 
;" wholly  maintained  by  voluntary  contributions."  "And  where  any  charity  is 
i maintained  partly  by  voluntiiry  subscriptions,  and  partly  by  income  arising  from 
|any  endowment,"  the  powers  of  the  Act  are  to  extend  "  to  the  income  from 
icndownicnt  only;"  and  no  beciuest  for  any  such  charity,  "of  which  no  special 
japplication  or  appropriation  .shall  l)e  directed  or  [596]  declared  "  by  the  testator,  and 
E.  v.— IC) 
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which  may  be  legally  applied  as  income,  shall  be  subject  to  the  jurisdiction  of  the 
board. 

Here  there  is  no  endowed  foundation  at  all,  but  an  institution  maintained  and 
supported  bv  the  voluntary  subscriptions  of  private  individuals;  besides  which,  "no 
special  application  or  appropriation  is  directed  of  the  legacies."  The  operation  of 
"The  Charitable  Trusts  Act,  11S53,"  is  therefore  excluded. 

The  M.\.ster  of  the  Koi,i,s.  This  is  a  petition  for  obtaining  payment  of  money 
given  to  charities,  and,  as  no  proceedings  were  pending  at  the  passing  of  the  Act  (.sect. 
17),  the  .sanction  of  the  Commissioners  would  be  necessary.  I  am  not,  however, 
satisfied  that  the  case  is  not  taken  out  of  the  statute  by  reason  of  the  institution 
being  supported  by  voluntary  contributions. 

^Ir.  Wickens,  for  the  Crown,  did  not  oppose  the  application,  but  merely  suggested 
whether  the  Charitable  Trusts  Act  did  not  apply,  and  whether  application  should  not 
be  made  to  the  Charity  Commissioners.  In  re  Miirkwi-U's  Lnjaci/  (17  Beav.  CIS)  was 
referred  to. 

The  M.vster  of  the  Kolls  [Sir  John  Komilly].  I  think  the  Petitioners  are 
entitled  to  the  order,  without  any  application  to  the  Charity  Commissioners.  The 
case  comes  within  the  clause  to  which  reference  has  been  made,  namely,  the  62d 
section,  this  lieing  an  institution  supported  by  voluntary  contributions. 

[597]     Attorn  ey-Gener.\l  v.  Sturoe.     Feb.  20,  Nov.  4,  6,  1854. 
[S.  C.  23  L.  J.  Ch.  49.5.] 

A  testatrix,  who  had  established  a  school  at  Oenoa,  by  her  will  directed  £1000  to  be  i 
paid  to  J.  I.,  the  consular  chaplain  thei'e,  for  its  support.     J.  I.  being  dead,  the  i 
legacy  was,  after  an  inquiry,  ordered  to  be  carried  to  a  separate  account,  and  the 
dividends  paid  to  the  consular  chaplain  for  the  time  being,  he  rendering  periodically 
an  account  to  the  Judge  at  Chambers  and  to  the  Attorney-General  of  its  application.  | 

The  Attorney-General  has  a  right  to  see  that  funds  bequeathed  by  a  British  subject  to  j 
a  charity,  whether  British  or  foreign,  are  secured,  but  not  to  see  to  the  administration  I 
of  a  foreign  charity. 

The  testatrix  appointed  Sturge  her  executor,  and  by  a  codicil,  she  bequeathed  the  I 
£60,  which  she  gave  the  Eev.  John  Irvine,  consular  chaplain  at  Genoa,  then  some 
time  ago,  for  the  use  of  the  school  which  she  had  established  and  managed  in  Genoa  i 
for  the  then  last  two  years,  to  be  employed  by  him  as  he  might  think  proper  for  the  ! 
advantage  of  the  said  school.  And  she  also  gave  all  her  furniture,  of  whatever  kind, 
for  the  use  and  benefit  of  the  said  school.  And  she  desired  that  if  the  said  school 
should  exist  at  the  time  of  the  death  of  her  aunt,  the  sum  of  £1000  should  be  paid 
out  of  her  estate,  at  the  decease  of  her  said  aunt,  to  the  said  Kev.  John  Irvine, 
consular  chaplain  at  Genoa,  for  the  maintenance  and  support  of  the  .said  school, 
under  the  direction  and  care  of  the  said  Kev.  John  Irvine,  to  be  disposed  of  as  he 
might  think  fit,  and  she  gave  all  her  books  to  the  said  Rev.  John  Irvine  to  keep  for 
his  own  use  or  that  of  the  school,  as  he  might  determine. 

The  testatrix  died  in  February  1849,  John  Irvine  died  in  May  1851,  and  the 
Defendant  Mary  Ann  Linton  was  his  legal  personal  representative.  The  testatrix's 
aunt  died  in  February  1852,  and,  at  the  time  of  her  death,  the  school  was  then  and 
continued  now  to  be  in  existence. 

The  successor  of  Mr.  Irvine,  as  consular  chaplain  at  Genoa,  was  the  Kev.  Alfred 
Baker  Strettell,  by  whom  the  school  was  at  present  managed. 

[598]  The  information,  filed  at  the  relation  of  Mr.  Strettell,  prayed  an  account  of 
the  bequest  of  the  £1000,  and  that  the  same  might  be  secured  and  applied  for  the 
benefit  of  the  school. 

Mr.  R.  Palmer  and  Mr.  Bates,  in  support  of  the  information,  contended  that  in 
cases  like  the  present,  where  the  person  to  whom  a  legacy  for  charitable  purposes  is 
given  dies,  the  Court  itself  would  settle  a  scheme ;  and  that  if  not,  then  Mr.  Strettell 
was  the  proper  person  to  receive  the  legacy. 


I 
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I  Mr.  Follett  and  Mr.  Cairns,  for  Mr.  Sturge,  objected  that  the  Attorney-General 
ould  not  interfeie  in  the  case  of  a  foreign  charity,  his  jurisdiction  being  confined  to 
ases  of  charity  for  British  subjects,  to  be  administered  in  this  country.  [The  Master 
'if  the  Rolls.  I  think  the  contrary  was  determinefl  in  the  case  of  Cocldmrn  v.  Raphael, 
It'here  a  sum  of  £40,000  was  given  to  a  charity  at  Trieste  (Lord  Chancellor,  9  May 
I  842).]  In  Eiiwri/  v.  Hill  (1  Kuss.  112),  the  Court  directed  stock  liequeathed  to  the 
Ireasurer  of  a  Scotch  corporation  to  be  transferred  to  the  corporation,  the  proper 
larty  to  receive  it.  In  this  case  the  proper  person  to  sue  is  the  person  who  is  to 
iM'  the  management  of  the  fund.  It  is  not  contended  that  the  legacy  is  invalid, 
.11  is  it  disputed  that  it  is  to  be  paid  to  some  one  ;  but  when  the  proper  person  comes 
'10  to  ask  for  it,  the  Court  will  direct  payment  to  that  person.  It  is  a  foreign 
liarity,  and  a  foreign  hand  ought  to  receive  it,  and  the  Attorney-General  has  no 
,oncern  with  it.  One  of  two  persons  would  be  the  proper  party  to  receive  it,  either 
,he  representative  of  the  deceased  consular  chaplain,  or  proper  foreign  public  officer ; 
lilt  the  Attorney-General  can  only  interfere  by  assisting  in  settling  [599]  a  scheme, 
•I'hich  this  Court  has  no  authority  to  do  in  the  case  of  a  foreign  charity.  Piorost 
■.nil  Bailiffs  of  Edinhin-ifh  v.  Aiiherii  (Ambl.  236),  is  an  authority  against  it,  and  in  a 
^ase  liefore  Vice-Chancellor  Wigi-am,  not  reported,  in  which  a  charitable  bequest  was 
:aade  in  favour  of  parties  in  America,  he  was  at  first  inclined  to  make  an  order  directing 
1  scheme,  but  on  the  authorities  being  cited,  and  on  farther  consideration,  he  came  to 
I  different  conclusion,  and  decided  that  there  should  be  no  scheme,  and  that  all  he 
J  ould  do  was  to  carr}'  the  money  to  the  account  of  persons  nominated  in  America  to 
eceive  it.  [The  Master  of  the  Rolls.  The  only  point  for  consideration  now  is, 
whether  the  Attorney-General  is  not  entitled  to  institute  a  suit  to  see  that  the 
harity  is  properly  constituted,  a  scheme  is  a  different  thing.]  In  this  case  all  the 
i^ourt  will  look  to  is  the  hand  abroad  which  ought  to  receive  the  money. 
I  Mr.  Busk.  The  legal  personal  representative  of  Mr.  Irvine  is  the  proper  person 
|o  receive  the  money.  She  might  have  sued  for  it  as  Plaintiff;  then  what  difference 
jloes  it  make  that  she  is  a  Defendant  ?  she  might  equally  receive  it.  As  this  Court 
[annot  itself  administer  the  charity,  Alkirneij-Generalv.  Lepine  (19  Yes.  309  ;  2  Swanst. 
81  ;  1  Wils.  46.5),  Emerii  v.  Hill  (1  Russell,  112);  Collyer  v.  Burnett  (Tamlyn,  79), 
idiss  Linton  is  the  proper  person  to  receive  it ;  Prorod  ami  Bailiff's  (if  Edinburgh  v. 
}htheri/  (Ambl.  236) ;  AHorneij-GeMral  v.  Stephens  (3  Myl.  &  K.  347).  If  she  is  not, 
i.nd  the  Court  of  Genoa  is  to  determine  the  proper  party  to  receive  the  legacy,  this 
lyourt  will,  in  the  meanwhile,  appoint  a  proper  person  to  hold  it. 
I  [600]  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  only  difficulty  I 
liave  is  as  to  a  scheme.  I  have  no  doubt  that  the  Attorney-(Teneral  has  juri.sdiction 
■  0  institute  proceedings  to  secure  a  legacy  given  for  charitable  purposes  by  a  subject 
iif  the  Crown,  whether  in  or  out  of  this  countrj',  but  not  to  see  a  foreign  charity 
administered. 

Unless   the   testatrix    has  so  directed,   the  Court  itself  has   not    the  means  of 
lidministering  a  charity  abroad. 

1  It  appears  to  me,  therefore,  I  ought  to  direct  the  money  to  be  paid  in  such  manner 
'is  will  secure  the  intention  of  the  testatrix  respecting  the  school  being  carried  into 
jiffect,  as  directed  by  her  will,  unless  it  is  controlled  or  modified  by  the  law  of  the 
liountry.  I  must  therefore  ascertain  to  whom  the  fund  should  be  paid,  so  as  to 
secure  the  charity  according  to  the  law  of  Genoa. 

A  reference  was  directed  to  the  Judge  in  Chambers,  to  consider  how  and  to  whom 
i;he  amount  of  the  said  legacy  should  be  paid  and  applied  (having  regard  to  the  law 
l)f  Genoa),  so  as  liest  to  carry  into  eflect  the  intention  of  the  said  testatrix.  The 
i)rder  also  directed  the  appointment  of  some  proper  persons  or  person  to  be 
jTustees  or  a  trustee  for  the  purpose,  in  place  of  the  late  Mr.  Irvine,  if  the  Judge  in 
fjhambers  should  consider  such  appointment  necessary  or  expedient. 
!  The  Chief  Clerk  certified  that  the  fund  should  be  carried  to  an  account,  to  be 
intituled  "The  Account  of  the  Legacy  given  by  the  Will  of  Mary  .Vnn  HoU,  deceased, 
i'or  the  Support  of  a  School  at  Genoa,"  and  the  [601]  dividends  of  such  Reduced 
linnuities  shouhl,  from  time  to  time,  as  the  same  became  due,  be  paid  to  the  consular 
];haplain  for  the  time  being  at  Genoa,  and  be  applied  by  him  for  the  maintenance  and 
[uipport  of  the  school,  as  he  might  think  fit,  and  that  the  chaplain  should,  in  the 
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month  of  March  1856,  and  from  thenceforth  in  the  month  of  March  in  every  alteniatu 
year,  transmit  to  the  Judge  to  whose  Court  this  cause  might  be  attached,  at  Chaniheis 
and  also  to  Her  Majesty's  Attorney-General  for  the  time  being,  signed  by  himself, 
and  certified  by  the  British  Consul  for  the  time  being  at  Genoa,  an  account  of  tlu' 
motle  in  which  the  dividends  had  been  applied  up  to  tiie  then  last  31st  of  December. 
Xor.  4.  The  case  came  before  the  Court  for  further  consideration,  when  tlic 
scheme  set  forth  in  the  Chief  Clerk's  certificate  was  directed  to  be  carried  into  efTect. 

[601]     Baxendale  ?•.  Seale.     Der.  10,  11,  12,  1854;  Jan.  16,  1855. 
[S.  C.  24  L.  .1.  Ch.  :i»r>  -.  1  Jur.  (N.  S.),  581.] 

A  contract  for  the  sale  and  purchase  of  an  uncurtain  thing,  the  extent  and  value  of 
which  is  understood  to  be  unknown  to  l)0th  parties,  is  valid,  and  neither  party  can 
resist  completing,  merely  because  the  reality  has  turned  out  to  be  different  from 
what  was  anticipated. 

But  where  something  different  from  what  is  claimed  by  the  purchaser  was  intended 
to  be  sold  by  the  vendor,  this  Court  will  not  compel  the  latter  specifically  to  perform 
the  contract,  which,  in  substance,  though  not  in  terms,  is  really  different  from  that 
which  was  entered  into. 

AVhere  the  terms  of  a  contract  are  ambiguous,  and,  by  adopting  the  construction  of 
the  purchaser,  would  compel  the  vendor  to  convey  property  not  intended  or 
believed  by  him  to  be  included  in  the  contract,  this  Court  will  not  decree  a  specific 
performance. 

In  October  1852  the  Defendant  Sir  Henry  Paul  Seale,  and  his  trustees,  put  up  I 
for  sale  by  auction  certain  real  estates  in  the  county  of  Devon,  in  three  lots,  according, 
to  certain  particulai-s  and  conditions  of  sale. 

[602]  The  description  of  Lot  2  was  as  follows : — "  The  manor  of  Stoke  Fleming 
lies  contiguous  to  Little  Dartmouth  (Lot  1),  an  e.xtensive  parish,  with  the  right  of; 
free  warren,  \-c.,  affording,  in  a  delightful  and  healthy  country,  with  all  the  advantages 
and    pleasures   derivable    from  a   magnificent  sea   coast,   a  fine    range   of   sporting 
extending   over  about   .3000   acres,   embracing   nearly   the    whole    parish   of   Stoke 
Fleming,  with  the  exception  of  certain  lands,  the  property  of,  and  reserved  by,  Sir 
Henry  Seal,  Bart,  as  attached  to  his  domain  of  Mount  Boone  and  Norton  Dawney. 
AVith  the  manor  will  be  included  all  the  lord's  rights  in  the  soil  and  timber,  of  the 
wastes,  minerals,  estrays,  wrecks,  fines,  quit  rents  and  other  emoluments,  privileges: 
and  appurtenances,  except  in  and  over  the  lands  reserved   by  the  said  Sir  Henry 
Seale,   Bart.     A   mansion-house,    on    a  moderate,   comfortable  .scale,   with  stabling,; 
pleasure-grounds,  paddocks,  <kc.,  within  the  manor  may  be  rented." 

The  13th  condition  of  sale  was  in  these  words: — "That  the  vendors  shall  not  be 
required  or  bound  to  set  out  or  define  the  boundary  of  the  manor  described  in  Lot  2, 
and  if  any  mistake  be  made  in  the  description  of  the  property,  or  any  error  what- 
soever shall  appear  in  the  particulars  of  sale,  such  mistake  or  error  shall  not  annul 
the  sale,  but  a  compensation  shall  be  allowed  or  given  to  the  vendors  or  purchasers, 
as  the  case  may  require,  such  compensation  to  be  settled  by  two  referees,  or  their 
umpire,  in  manner  following  "  [stating  it] ;  "  but  this  is  not  to  apply  to  the  admeasure- 
ment of  the  lands,  which,  having  been  taken  from  actual  survey,  are  to  be  deemed 
and  taken  as  correct  by  both  parties." 

Joseph  Baxendale,  the  Plaintiff',  became  the  purchaser  of  the  three  lots  at  an 
aggregate  price  of  £20,000,  Lot  2,  as  to  which  alone  any  question  had  [603]  arisen, 
being  sold  to  him  for  the  sum  of  £800.  The  purchase  or  Lots  1  and  3  had  been 
completed,  and  for  the  purposes  of  this  suit  it  was  agreed,  that  the  matter  was  to  be' 
treated  as  if  Lot  2  alone  had  been  the  subject  of  the  contract,  and  the  question 
between  the  parties  to  this  suit  had  related  exclusively  to  this  lot. 

At  the  time  of  the  sale,  the  Defendant,  it  would  appear,  supposed  the  manor  to 
be  nearly  co-extensive  with  the  parish  of  Stoke  Fleming,  and  not  to  extend  beyond 
it,  and  the  description  of  Lot  2,  in  the  particular  of  sale,  though  apparently  including 
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lie  whole  manor,  would  seem  to  bear  out  that  supposition.  Both  Plaintiff  and 
iCfendant,  however,  at  the  time  of  the  sale,  were  ignorant  of  the  limits  of  the 
pundaries  of  the  manor  and  of  what  was  included  in  it.  But  the  Defendant,  in  his 
:,-idence,  .stated  that  before  the  sale  he  e.^plained  to  the  Plaintiff,  generally,  that 
>3thing  was  included  in  Lot  2,  except  the  roadside  pieces  or  strips  of  land  or  wastes, 
l)iitaining  about  eleven  acres,  and  the  right  of  sporting  over  all  the  lands  within  the 
I  anor.  This  the  Plaintiff  expressly  denied,  but,  in  his  cro-ss-examination,  he  admitted 
lat  he  bought  Lot  2  "entirely  on  the  Defendant's  representation;"  that  "the 
I'efendant  pressed  on  him  that  the  manor  was  valuable  in  consequence  of  the  right 

■  sporting,"  and  that  "it  was  not  represented  that  any  particular  lands  formed  part 

■  the  manor."  The  auctioneer  stated,  in  his  affidavit,  that  "he  produced  and  offered 
(ir  the  inspection  of  intending  purchasers  a  paper  or  list,  which  contained  an 
jiumeration  of  all  the  waste  lands  which  the  vendors  believed  then  to  belong  to  the 
I  anor,  including  as  well  those  intended  or  offered  to  be  sold  as  part  of  Lot  2,  as  also 
.lose,  which  in  the  particulars  were  excepted  and  not  intended  or  offered  to  be  sold, 
lid  that  he  expressly  explained  that  Lot  2,  notwith-[604]-standiiig  its  general 
lescription,  coul<l  only  be  calculated  upon  as  comprising  the  right  of  sporting,  and 
iiich  of  the  said  wastes  as  were  not  excepted,"  the  whole,  excepted  and  not  excepted, 
fiiiig  about  twelve  acres.  The  Plaintiff  said  he  did  not  remember  the  production  of 
^le  list  or  paper  by  the  auctioneer,  nor  any  statement  by  him  as  to  Lot  2,  though  it 
|:ight  have  been  made. 

I    The  contract  was  performed  as  to  Lots  1  and  3,  and  the  purchase-money  paid  on 

le  2d  of  August  1853  ;  but  as  to  Lot  2,  of  which  an  abstract  of  title,  including  a 
l)py  of  the  list  of  wastes  and  a  plan  shewing  their  situation,  was  delivered  to  the 

laintiff's  solicitors,  the  Plaintiff  discovered,  as  he  alleged,  that  the  rights  of  free 
jarren  and  sporting  were  disputed  by  some  of  the  owners  of  the  lands  over  which 
jich  rights  were  to  be  exercised,  and  could  not  be  asserted  without  litigation,  and 
;i  the  26th  of  May  18.53  his  solicitors  wrote  to  the  Defendant's  solicitors  for  further 
ik'idence  and  information  as  to  Lot  2,  in  addition  to  requisitions  made  in  March 
Ireviously.     Several  letters  then  passed  between  the  parties,  in  which  the  Plaintiff's 

jlicitors  admitted  that  "  the  contract  was  a  simple  purchase  of  the  right  of  sporting," 
Mid  that  "  the  right  of  shooting  over  3000  acres  was  the  main  inducement ''  to  the 
'urchase. 

I  The  Plaintiff  not  being  .satisfied  with  the  Defendant's  explanations  as  to  the  right 
if  sporting,  and  the  strips  of  waste  included  in  the  list,  and  the  other  rights  referred 
|)  in  the  particulars  of  sale,  .such  as  estrays,  wrecks,  fines,  quit  rents  and  other 
■moluments,  privileges  and  appuitenances  being  of  merely  nominal  value  and 
producing  nothing,  the  Plaintiff's  solicitors,  by  letter  dated  the  21st  of  June  1853, 
'pplied  to  the  [605]  Defendant's  solicitors  for  leave  to  rescind  the  contract,  but  the 
'pplication  was  refused. 

The  Defendant  then  took  active  steps  to  determine  the  boundaries  of  the  manor 
or  the  satisfaction  of  the  Plaintiff',  and  found,  for  the  first  time,  that  the  manor  of 
^toke  Fleming  extended  beyond  the  bounds  of  the  parish,  and  included  within  its 
iOundarics  various  pieces  of  waste  land,  an<l  a  mudbank,  at  a  i)lace  called  WarHeet, 
)f  considerable  value,  and  which  could  not  properly  be  included  in  the  terms  of  the 
ixception  of  land  reserved  to  the  Defendant  "as  attached  to  his  domain  of  Mount 

toone  and  Norton  Dawney,''  as  the  Plaintiff  alleged,  and  as  the  Defendant's  conduct, 
'i  seeking  to  except  it  specially  from  the  property  conveyed,  implied.  Accordingly, 
ju  the  23d  of  July  1853,  the  Defeiiflant's  solicitors  proposed  to  alter  the  description, 
ii  order  to  exclude  the  latter  strips  of  waste  from  the  conveyance.  The  Plaintiff 
^hereupon  became  as  eager  to  complete  the  contract  as  he  had  l)eeii  a  little  before  to 
iescind  it,  and  he  claimed  to  have  a  conveyance  in  the  general  terms  of  the  description 
:iid  particulars  of  sale,  that  is,  in  fact,  including  the  pieces  of  waste  just  discovered 
K)  be  within  the  manor,  but  he  offered  an  increase  of  price,  to  be  fixed  by  arbitration. 
I'his  being  refu.sed,  the  Plaintiff  filed  his  bill  for  specific  performance  of  the  contract, 

ml  a  conveyance  which  should  include  the  strips  of  land  in  disjmte. 

Mr.  Lloyd  and  Mr.   Pryor,  for  the   IMaintiff,  contended  that  the  Defendant   was 

elling,  and  the  Plaintiff  was  purchasing  a  property  which  was  of  a  very  uncertain 

nd  undefined  nature,  and  the  extent  and  value  of  which  were  equally  unknown  to 
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both  piirtics  ;  that  tlie  purchase  was  one  of  a  speculative  character,  which  in  the 
result  might  turn  out  to  be  of  considerable  [606]  value,  on  the  one  hand,  and 
on  the  other,  worth  nothing ;  that  the  price  given  for  the  lot  was  a  fair  and 
adequate  price  for  the  property,  considering  the  admitted  uncertainty  as  to  its 
value  ;  and  that  the  Defendant  could  not  resist  the  completion  of  the  contract  because 
the  bargain  had  turned  out  to  be  advantageous  to  the  I'hiintitt',  and  unfavoura))le  tn 
the  Defendant.  That  the  descrii)tion  of  Lot  2,  in  the  particulars  of  sale,  was 
sutticiently  comprehensive  to  include  the  wastes  in  question,  and  that  the  description, 
together  with  the  thirteenth  coiulition  of  sale,  and  the  evidence  in  the  cause, 
abuii'laiitly  established  the  Plaintitl's  light  to  a  completion  of  the  contract  in  the 
manner  proposed  by  him.  They  cited,  on  the  point  of  uncertainty,  Frank  v.  FranJ: 
(1  Ch.  Ca.  84);  Ikrklni  v.  Nnvlund  {2  P.  Wms.  ISi);  I'mlhw  Jnrkmi  (6  Ves.  jiui. 
24,  -20);  Crootni'  v.  Ledianl  (2  Myl.  .V  K.  251);  Sulliran  v.  Jaroli  (1  Moll.  472);  and, 
as  to  inadequacy  of  price  and  parol  evidence,  Clowes  v.  Higginsmi  (1  Ves.  it  B.  524). 
IFhife  v.  Damon  (7  Ves.  30);  Ex  jmrte  Latliam  (cited  7  Ves.  35);  horell  v.  Dani\ 
(2  Hare,  450). 

Mr.  K.  Palmer  and  Mr.  Wickens,  for  the  Defendant,  contended  that,  at  the  time 
of  the  sale,  both  parties  believed  that  the  manor  did  not  extend  beyond  the  bounds 
of  the  parish  of  Stoke  Fleming,  and  both  considered  that  the  right  of  sporting  over 
3000  acres,  and  certain  strips  of  roadside  land  or  waste,  were  alone  included  in  Lot  2  ; 
that  the  case,  therefore,  as  it  had  turned  out,  was  one  of  mistake  and  surprise  ;  and 
that  specific  performance  ought  not  to  be  decreed.  They  cited  Alvanlqi  v.  KinnmrU 
(2  Macn.  k  (t.  1) ;  Harneft  v.  Yrilding  (2  Sch.  &  Lef.  554,  558) ;  Ctilnrlei/  v.  JI'UIiuiik 
(1  Ve.s.  jun.  210);  iVanser  v.  Hark  (6  Hare,  443);  Sugd.  Vend.  \-  Purch.  (p.  23s 
(11th  edit.)). 

[607]  Mr.  Hol^house,  for  the  trustees. 

Mr.  Lloyd,  in  reply,  contended  that,  where  the  mistake  was  common  to  both 
parties,  there  was  no  ground  for  rescinding  the  contract,  and  that  it  was  only  allowed 
where  one  party  only  was  mistaken. 

The  Master  of  the  Roi.r.s.  A.ssuming  that  I  should  not  direct  specific  perform- 
ance, in  the  mode  insisted  upon  by  the  Plaintifi',  will  he  take  it  as  the  Defendants 
propose  ? 

Mr.  Lloyd  declined. 

The  Master  of  the  Rolls  postponed  judgment. 

Jan.  16,  1855.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question 
is  how  much  is  included  in  Lot  2,  purchased  by  the  Plaintirt'  from  the  Defendant. 
The  description  is  in  these  words.  [His  Honor  read  it  (see  19  Beav.  (502).]  This 
description  is  not  very  definite,  and  apparently  it  would  include  the  whole  manor, 
except  over  the  reserved  lands,  and  it  would  also  seem  to  indicate  that  the  manor  was 
merely  co-extensive  with  the  parish,  but  that  it  did  not  extend  beyond  it. 

That  an  ob.scurity  existed  respecting  the  boundaries  of  the  manor  is  made  still 
more  evident  by  the  thirteenth  condition  of  sale,  which  is  in  these  words  "That,'Wc. 
(See  19  Beav.  602.)  The  manor,  as  now  ascertained,  extends  beyond  the  parish  of 
Stoke  Fleming,  and  includes  within  its  boundaries  various  pieces  of  waste  land,  and  a 
mudbaidi  at  [608]  WarHeet,  of  considerable  value,  and  which  could  not  be  properly 
included  in  the  terms  of  the  exception  of  lands  "reserved  by  Sir  Henry  Scale,  as 
attached  to  his  domain  of  Mount  Boone  and  Norton  Dawney;"  at  least  I  assume  such 
to  be  the  case  ;  such  is  asserted  to  be  the  fact  by  the  Plaintiff,  and  the  Defendant, 
although  he  does  not  admit  that  these  parcels  form  part  of  the  manor,  admits  that  a 
sufficient  doubt  exists  on  the  subject,  to  make  it  essential  for  his  interest,  that  they 
should  be  excluded,  either  bv  more  accurately  defining  what  is  included  within  the 
boundaries  of  the  manor,  or  by  specially  excepting  them  from  the  property  conveyed. 

On  the  part  of  the  Plaintiff,  it  is  contended  ^hat  the  description  of  Lot  2,  in  the 
particulars  of  sale,  and  the  thirteenth  condition  of  sale,  which  I  have  read,  and  also 
the  evidence  given  in  the  cause,  shew  that  the  Defendant  was  selling  and  that  the 
Plaintiff  was  purchasing  an  uncertain  thing,  the  exact  extent  and  value  of  which  was 
unknown  to  both  ;  that  it  was,  in  fact,  a  purchase  of  a  speculative  nature,  which 
might  turn  out  to  be  worth  much  or  nothing,  and  that  the  Defendant  cannot  now 
resist  the  purchase,  because  the  chance  has  turned  out  unfavourable  to  him.     The 
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defendant,  on  the  other  hand,  contends  that  this  is  the  case  of  a  mere  mistake  that  he 
igreed  to  sell  and  that  the  Plaintiti'  agreed  to  buj-  a  manor,  believed  at  the  time,  by 
)oth,  not  to  extend  beyond  the  limits  of  the  parish  of  Stoke  Fleming,  and  that  the 
•ight  of  sporting,  and  certain  strips  of  roadside  land,  were  all  that  either  he  intended 
1,0  sell  or  that  the  Plaintiff  expected  to  buy.  In  my  opinion  the  question  between 
',;he  parties,  in  this  case,  is  one  to  be  determined  by  the  evidence,  and  the  rules  of  law 
ue  easy  of  application  when  the  facts  have  once  been  ascertained. 

If  the  result  of  the  evidence  be,  that  the  sale  and  [609]  purchase  of  Lot  2  was  a 
|iale  and  purchase  of  an  uncertain  thing,  I  am  of  opinion  that  such  a  contract  is  good, 
md  that  neither  party  can  resist  the  completion  of  it,  because  the  reality  has  turned 
put  to  be  different  from  what  he  anticipated.  But  if,  on  the  other  hand,  it  appears 
iy  the  evidence  that  something  different  from  what  is  now  claimed  by  the  Plaintiff 
uas  intended  to  be  sold  by  the  Defendant,  then  I  think  that  this  Court  will  not 
."ompel  him  specifically  to  perform  what,  in  substance  though  not  in  terms,  is  really  a 
iifferent  contract  from  that  which  he  entered  into.  It  was,  for  the  purpose  of  care- 
fully perusing  the  evidence,  in  conjunction  with  my  note  and  recollection  of  the 
•3omments  made  by  counsel  thereon,  that  I  postponed  my  decision  in  this  case.  This 
if  have  now  done,  and  will  sUite  shortly  the  result  at  which  I  have  arrived. 
:  In  the  first  place,  I  am  of  opinion  that,  at  the  time  of  the  sale,  both  the  Plaintiff 
'uid  the  Defendant  were  ignorant  of  what  were  the  limits  of  the  boundaries  of  the 
(Tianor  and  what  was  included  in  it.  This  observation  has,  to  some  extent,  an 
Imfluence  both  ways,  but  on  the  whole  is,  I  think,  most  in  favour  of  the  Plaintiff'. 
I  The  Defendant  in  his  evidence  .says  that,  in  substance  and  effect,  he  explained  to 
jthe  Plaintiff',  before  the  sale,  that  nothing  was  included  in  Lot  2,  except  the  pieces  of 
roadside  strips,  and  the  right  of  sporting.  This  is  expresslv  denied  by  the  Plaintiff, 
■and  the  allegation  of  the  Defendant,  even  if  uncontradicted,  is  somewhat  too  vague 
|to  found  much  upon  it  in  his  favour.  Up  to  this  point  also,  that  is,  up  to  the  time  of 
;the  sale,  the  evidence  derived  from  the  description  contained  in  the  particulars  and 
;the  conditions  of  sale  are  in  favour  of  the  Plaintiff,  and  if  the  case  rested  here,  and  if 
ithe  Plaintiff  had  all  along  contended  for  that,  and  now  asked  [610]  a  simple  convey- 
ance of  the  manor  of  Stoke  Fleming,  excepting  the  parts  reserved  or  attached  to 
.Mount  Boone  and  Norton  Dawney,  and  not  requiring  the  limits  of  the  manor  to  be 
(ascertained  or  defined,  it  might  have  been  difficult  for  the  Defendant,  successfully,  to 
resist  the  specific  performance  of  such  a  contract,  and  the  execution  of  a  conveyance 
lin  such  terms  as  the  Plaintiff'  now  asks  for  it.    At  least,  very  clear  evidence  of  mistake 

iof  the  Defendant  would  have  been  necessary. 
But,  at  this  point,  the  evidence  in  favour  of  the  Plaintiff  ceases,  and  what  subse- 
,quently  to  the  sale  by  auction  has  occurred  between  these  parties  or  their  solicitors 
'satisfies  me  that  the  contract  was  not  for  the  purchase  of  an  uncertain  speculative 
'property,  which  might  turn  out  favourably  or  unfavourably  to  either  party,  but  that 
the  Plaintirt'  bought  something  which,  although  the  boundaries  were  not,  as  he 
supposed,  and  piobably  could  not  l)e  precisely  ascertained,  was  nevertheless  capable 
■  of  being  descrilicd,  with  tolerable  accuracy,  in  the  deed  of  conveyance,  and  that  the 
I  property  so  purchased  was  the  manor  of  Stoke  Fleming,  included  within  the  limits  of 
(the  parish  of  that  name.  Accoiilingly,  on  the  10th  of  May  18-53,  the  Plaintiff's 
[solicitors  write  that  he  is  not  satisfied  with  the  information  he  possesses,  as  to  the 
,  extent  of  the  manor  and  the  right  mentioned  in  the  particulars  as  belonging  thereto, 
I  and  they  ask  for  further  information  on  this  subject.  In  the  course  of  the  corre- 
1  spondence,  it  turns  out  that  the  right  of  sporting  is  contested,  and  that  the  other 
'  rights  referred  to  in  the  particulars  of  sale,  as  estrays,  wrecks,  fines,  quit  rents,  &c., 
!  are  merely  nominal  and  pioduce  nothing.  Thereupon,  on  the  21st  of  June  1853,  the 
I  Plaintiffs  solicitors,  finding  that  Lot  2  turns  out,  on  their  then  information,  to  be 
i  (except  the  strips  of  land  which  appear  to  be  worth  little  or  nothing),  a  mere  right 
Iof  sporting  over  the  lands  [611]  of  others,  and  likely  to  be  productive  of  litigation 
I  and  contention  with  neighbours,  suggest  that  the  contract  for  Lot  2  ought  to  be 
j  cancelled. 

I  This  proceeding  appears  to  me  inconsistent  with  the  only  ground  on  which  the 
i  Plaintitt's  right  to  the  specific  performance  of  this  agreement,  as  he  seeks  to  have  it 
1  enforced,  could  be  maintained,  viz.,  the  purchase  of  a  doubtful  thing  of  uncertain  value. 


I 
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inasmuch  as,  when  he  believes  that  it  turns  out  to  be  worthless,  he  submits  that  this 
is  not  what  he  agreed  to  buy,  and  seeks  to  have  the  agreement  cancelled.  This  ]iio 
posal  is  resisted  by  the  Defendant,  who  insists  upon  having  the  contract  perfornuil 
in  his  view  of  it,  and  contends  that  he  explained  to  the  IMaintitl',  before  the  sale,  th:it 
this  was  all  that  he  was  to  get,  in  which  view  of  the  case,  as  I  have  already  stated,  he 
fails  to  satisfy  me. 

Immediately  after  this  letter,  the  tables  are  turned  in  a  very  striking  manner.  In 
conseijuence,  apparently  of  the  pressure  of  the  Plaintitl's  solicitors  to  have  the  boun- 
daries of  the  manor  defined,  the  Defendant,  by  his  solicitors,  takes  steps  for  this 
purpose,  and  finds,  as  I  believe,  to  his  and  their  surprise,  and  then  for  the  hrst  time, 
that  the  manor  of  Stoke  Fleming  probably  includes  valuable  waste  lands  and  mudbaiiks, 
which  could  not  properly  be  reserved  as  "attached  to  his  domain  of  Mount  Bonne  ami 
Norton  Dawney  ; "  and  his  solicitor,  on  the  l-'3d  of  July  18.53,  proposes  to  alter  the 
description,  in  order  to  exclude  the  conveyance  of  these  lands.  The  Plaintitt'  is  thcu 
willing  to  complete  the  purchase,  which  a  month  before  he  wished  to  cancel,  and  offers 
to  have  the  price  of  the  lot  increased  by  a  sum  to  be  fixed  by  arbitration.  This  offer 
was,  in  my  opinion,  a  very  fair  and  liberal  offer,  but  it  is  quite  inconsistent  with  the 
idea  that  the  Plaintiff  had  contracted  to  buy  an  uncer-[612]-tain  thing,  which  if  worth 
nothing,  he  must  still  take  and  paj^  for,  and  which,  if  worth  much  more  than  the 
purchase-money,  he  was  still  entitled  to  have  conveyed  to  him,  without  any  additional  < 
money  being  paid  for  it.  This  offer  is  declined,  and  the  Defendant,  on  his  part,  pro- 
posed to  cancel  the  contract  relating  to  Lot.  2,  which  is  declined,  in  his  turn,  on  the 
part  of  the  Plaintiff. 

In  this  state  of  things,  although  the  uncertainty  whether  these  waste  lands  and 
the  AVartleet  mudbank  do  or  do  not  fall  within  the  boundaries  of  manor,  tell  rather 
in  favour  of  the  Plaintiff's  contention  than  for  the  Defendant,  yet  a  careful  considera- 
tion of  the  whole  evidence  and  correspondence,  particularly  with  regard  to  the  points 
to  which  I  have  referred,  but  which  evidence  and  correspondence  I  abstain  from 
commenting  upon  in  detail,  satisfy  me  ;  First,  that  neither  party  intended  to  sell  or 
buy  a  mere  doubtful  matter,  the  extent  and  value  of  which  was  understood  to  be 
unknown  to  both,  and  which  might  turn  out  to  be  an  advantageous  or  disadvantageous 
purchase,  without  affecting  the  contract.  Secondly,  that  both  parties,  when  they 
entered  into  the  contract  relative  to  Lot  2,  considered  and  believed  that  it  included 
something  different  from  that  which  would  now  be  conveyed  to  the  Plaintiff,  if  the 
deed  of  conveyance  were  executed  in  the  terms  in  which  he  claims  now  to  be  entitled 
to  have  it  made  to  him.  I  wish,  however,  to  guard  myself  against  being  supposed 
to  mean  that  I  consider  that  the  Plaintiff  thought  that  he  was  buying  what  the 
Defendant  alone  intended  to  sell. 

This,  therefore,  appeared  to  me  to  be  a  case  where  the  terms  of  the  contract  are 
ambiguous,  and  where,  by  adopting  the  construction  put  upon  them  by  the  PlaintiflF,  \ 
they  would  have  an  effect  not  contemplated  by  the  [613]  Defendant  but  would  com- 
pel him  to  include  in  the  conveyance  property  not  intended  or  believed  by  him  to 
come  within  the  terms  of  the  contract. 

I  am  therefore  compelled  to  say  that  this  is  a  case  in  which,  in  my  opinion,  ecjuity 
will  not  enforce  the  specific  performance  of  the  contract  in  the  manner  in  which  the 
Plaintiff  seeks  to  have  it  executed.  On  the  other  hand,  the  Plaintiff  is  not  desirous, 
but  refuses  to  have  the  contract  executed  in  the  manner  and  to  the  extci^  only  to 
which  the  Defendant  is  willing  to  complete  it.  In  this  state  of  circumstances,  there- 
fore, I  am  of  opinion  that  the  Plaintiff's  bill  must  be  dismissed,  but  certaiidy  without 
costs. 

[613]     W.VDE  i:  HoPKiNSOiN.     Nav.  2i,  1854;  Jan.  15,  1855. 

Construction  of  a  clause  of  forfeiture  of  the  interest  of  a  husband,  on  his  doing  or 
attempting  to  do  any  act  whereby  the  wife  should  be  prevented  executing  a  power 
or  the  property  be  prevented  devolving  on  her  heirs. 

By  a  settlement,  the  husband  and  wife  had  a  joint  power  of  appointment  over  part  of 
the  property  in  favour  of  the  children  ;  the  wife  had,  in  one  event,  a  general  power 
to  appoint  by  deed  or  will,  and  in  another  event,  by  will  only,  over  the  other  part. 
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^    The  ultimate  remainder,  in  default  of  issue,  &c.,  was  to  the  wife's  heir  and  next  of 

kill.  The  deed  contained  a  proviso  of  forfeiture  of  the  husband's  interest,  in  case 
\    he  should  do  or  "  attempt "  to  do  any  act  which  would  prevent  or  hinder  the  wife 

executing  her  powers,  or  prevent  the  property  devolving  on  her  heir,  \c.  The 
I  husband  and  wife  appointed  a  part  of  the  fund  nominally  to  a  child,  but  really  for 
'    the  husband's  benefit,  which  was  set  aside.     Held,  that  the  husband's  interest  had 

not  been  thereby  forfeited,  and  that  the  proviso  pointed  to  the  separate  power  of 
I    the  wife  and  not  to  the  joint  power  of  hu.sband  and  wife, 
ifhe  almost  invariable  modern  practice,  in  the  case  of  a  marriage  with  a  ward  of  Court 

without  consent,  is  to  exclude  the  husband  altogether  from  taking  any  interest  in 

her  property. 

In  1815  Ann  Wade,  an  infant  ward  of  Court,  entitled  to  considerable  property, 
tiloped  with  and  married  Charles  Henry  Baseley,  without  the  sanction  of  the  Court. 
;Jaseley  (who  afterwards  adopted  the  name  of  Wade)  was  committed  to  prison  for  con- 
f.empt  :  anil  the  [614]  Court  afterwards  caused  a  settlement  to  be  executed  in  1818 
see  Hdsrh'tj  v.  Ha.tilci/,  4  CI.  &  Fin.  -378,  n.),  when  the  lady  came  of  age. 

This  settlement  was  executed  on  the  17th  April  1818,  and  by  it  the  freehold  and 
n[i\liold  estates  of  Mrs.  Wade  were  conveyed  to  two  trustees  for  a  term  of  500 
ruis,  and  subject  thereto  to  Charles  Hopkinson  and  Vincent  Shortland,  in  fee,  in 
rii.st,  during  the  joint  lives  of  Mr.  and  Mrs.  Wade,  to  pay  the  rents  to  Mrs.  Wade 
,or  her  separate  use,  without  power  of  anticipation,  and  in  case  she  survived  her 
lusband,  for  her  use  for  life,  with  remainder  as  to  one-half  of  the  lands  to  such  one 
iir  more  of  the  children  of  the  marriage  as  the  husband  and  wife  should  jointly  appoint, 
ind  in  default  of  appointment,  amongst  all  the  children  as  tenants  in  common,  in 
;.ail,  with  cross-remainders  in  tail,  with  limitations  over  in  default  of  issue  of  the 
marriage. 

i  Ami  as  to  the  remaining  half  (if  Mrs.  Wade  should  survive  her  husband),  to  such 
;ises  as  she  should  by  deed  or  will  appoint,  and  in  default  of  appointment,  to  her 
phildren  as  therein  mentioned,  and,  in  default  of  such  issue,  to  the  use  of  the  person 
.ir  persons  who,  at  the  time  of  her  decease,  should  be  her  heir  or  heirs  at  law.  But 
if  she  should  die  in  the  lifetime  of  her  then  husband,  then  to  her  children  as  therein 
Inentioned,  "and  in  default  of  such  issue,  to  such  uses  as  she  should  appoint  by  will, 
lind  in  default  of  such  appointment,  to  the  uses  of  the  person  or  persons  who,  at  the 
lime  of  her  decease,  should  be  her  heir  or  heirs  at  law,  if  more  than  one  in  ecjual  shares." 
jiut  if  Mr.  Wade  should  survive  his  wife,  he  was  to  have  the  income  of  half  the  estates 
•  or  life,  and  Mrs.  Wade  was  empowered  also  to  leave  him  by  will  the  income  of  the 
)ther  half  for  life. 

'      [615]  The  trusts  of  the  term  of  500  years  were  declared  to  be  to  raise,  during  the 
oiiit  lives  of  Mr.  and  Mrs.  Wade,  an  annual  sum  of  £500  for  Mr.  Wade's  benefit. 

The  settlement  contained   the  following  proviso  upon  which   the  question  now 
lirose : — 

[  "Provided  always,  and  it  is  hereby  expressly  agreed  and  declared,  between  and 
)y  the  parties  to  these  presents,  that  if  the  said  Charles  Henry  Baseley  shall,  in  any- 
i^ise,  prevent  or  hindei'  the  said  Ann  Baseley  from  exercising  the  powers  of  appoint- 
Inent  hereinl)efore  given  or  reserved  to  her,  according  to  her  own  will  and  pleasure, 
or  attempt  so  to  do,  or  shall,  either  alone  or  jointly  with  the  said  Ann  Baseley,  do 
'nake  or  execute,  or  attempt  or  agree  to  do,  make  or  execute,  any  act,  deed,  matter 
j)r  thing  whatsoever,  whereby  or  by  means  whereof  the  siiid  powers  of  appointment 
livill  be  defeated  or  destroyed,  or  the  said  Ann  Baseley  prevented  or  hindered  from 
;!xereising  the  same,  or  whereby'  the  real  and  personal  estate,  hereinbefore  settled,  or 
|iny  part  of  the  same  shall  be  prevented  from  devolving  to  the  .said  Ann  Baseley  or 
:3er  heirs  or  next  of  kin,  on  the  events  on  which  the  same  is  hereby  limited  to  them 
I'espectively,  or  shall  be  prevented  from  Vicing  possessed  and  enjoyed,  according  to 
\Me  true  intent  and  meaning  of  these  presents,  then  and  in  such  case  and  immediately 
'.hereupon,  the  said  annuity  of  £500,  hereinbefore  directed  to  be  raised  for  the  said 
IvJharles  Henry  Baseley  during  the  joint  lives  of  himself  and  the  said  Ann  Baseley, 
Hhall  cease  to  be  raisable,  and  all  and  every  the  limitations,  trusts,  powere,  provisoes 
iiid  agreements,  hereinbefore  contained  and  declared  in  favourer  for  the  benefit  of 
K.  v.— IG* 
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tlie  said  Charles  Henry  Baseley,  shall  ahsohitili/  reaxe,  (kfrrmine  ami  he  void,  in  sticli 
manner,  to  all  intents,  constructions  and  purposes  whatsoever,  as  if  he,  the  said  Charles 
Henrv  [616]  Haseley,  were  then  actually  dead,  anything  hereinbefore  contained  to  the 
contrarv  thereof  in  anywise  notwithstanding. 

Mr.  Wade  raised  considerable  suras  by  three  annuities,  charged  on  the  £500  a 
year  which  he  took  under  the  settlement,  to  an  amount  which  exhausted  it. 

Mr.  Hopkinson,  the  sole  acting  trustee,  being  actuated  by  a  desire  to  benefit  this 
faniil}',  committed  a  iireach  of  trust,  and  employed  the  stock  arising  from  the  sale  of 
the  real  estates  of  the  wife  in  redeeming  these  three  annuities.  To  secure  Mr. 
Hopkinson  from  loss,  and  for  the  purpose  of  replacing  the  stock  sold,  Mr.  Wade 
assigned  his  aiuiuity  of  £500  to  Mr.  Hopkinson. 

In  1830  Mr.  Hopkinson  died.  The  Petitioner  became  his  legal  personal  repre- 
sentative, and  being  aware  of  the  lireach  of  trust  which  had  been  committed  by  his 
testator  and  apprehensive  of  the  consequences,  the  Petitioner  applied  to  Mr.  Wade 
to  replace  the  money  so  advanced,  and  threatened  to  enforce  his  securities  against 
him,  and  to  take  the  annuity  of  £500  for  the  purpose  of  replacing  the  stock  so  .sold 
out.  In  order  to  avoid  this,  an  arrangement  was  proposed,  on  the  part  of  Mr.  Wade, 
by  which  he  might  be  left  in  possession  of  the  annuity,  and  at  the  same  time  the 
money  advanced  by  the  trustee  replaced.  This  ari-angoment  was  to  this  efTect : — 
Mr.  and  Mrs.  Wade  were  to  exercise  the  power  contained  in  the  settlement,  b}'  making 
an  appointment  in  favour  of  their  eldest  son,  Charles  Albany  Wade,  of  the  sum  of 
£4"200,  to  the  intent  that  he  should,  upon  the  execution  of  such  power,  assign  to  the 
Petitioner  the  interest  so  to  be  appointed  to  him.  This  arrangement  was  accordingly 
carried  into  effect,  by  a  deed  bearing  date  the  1st  of  May  1838. 

[617]  But  a  short  time  afterwards,  a  suit  was  instituted  by  the  younger  children 
of  the  marriage,  and  in  1842  the  whole  transaction  was  set  aside  as  a  fraud  on  the 
power  of  appointment,  and  the  deed  of  the  1st  of  May  1838  was  ordered  to  be 
delivered  up  to  be  cancelled.  The  Petitioner  was  afterwards  compelled,  out  of  his 
testator's  assets,  to  pay  a  sum  of  £4787  in  respect  of  the  breach  of  trust,  and  he  now 
presented  a  petition,  to  make  the  assignment  to  him  from  Mr.  Wade  available  towards 
his  indemnity.  The  petition  prayed  that  the  Petitioner  might  be  declared  entitled 
to  the  income  or  interest  of  Wade  in  the  trust  funds  and  property. 

To  this  claim,  it  was  objected,  that  the  husband's  interest  had  become  forfeited, 
by  bis  execution  of  the  deed  of  May  1838. 

Mr.  Daniel  and  Mr.  Tripp,  in  support  of  the  petition.  The  interests  of  Mr.  Wade, 
under  the  settlement,  have  not  yet  determined,  and,  under  the  assignment,  the 
Petitioner  is  entitled  to  make  them  available  for  the  indemnity  of  his  testator's  estate. 
The  proviso  in  the  settlement  was  introduced  really  and  exclusively  for  the  benefit 
and  protection  of  the  wife,  and  its  primary  and  in  fact  sole  object  was  to  preserve  to 
her  the  right  of  appointment  over  the  whole  of  the  property,  in  the  event  of  there 
being  no  children.  This  right  has  not  in  any  way  been  interfered  with,  for  the  deed 
of  1838  was  wholly  inoperative.  The  proviso  was  directed  against  some  valid  Act, 
and  not  one  which  from  the  beginning  was  nugatory.  Again,  it  was  inserted  merely 
in  tfrromn,  and  there  is  no  gift  over  to  make  it  effective;  Ex  parte  Dixtm  (1  Sim. 
<N.  S.),  45). 

Mr.  Roupell,  for  the  Plaintiffs,  the  children. 

[618]  Mr.  Terrell,  Mr.  A.  Smith,  Mr.  Berkeley  and  Mr.  Gill,  for  other  parties. 

Mr.  K.  Palmer  and  Mr.  Lewin,  for  Mrs.  Wade.  The  interest  of  the  husband  has 
ceased  under  the  proviso.  The  essence  and  object  of  the  clause  was  to  prevent  any 
atteiDpt  to  affect  the  wife's  interest  in  and  power  over  the  settled  property.  The  deed 
of  the  1st  of  May  1838,  though  abortive,  was  plainly  an  attempt  to  withdraw  £4200 
from  the  operation  of  the  wife's  power  of  appointment,  and  to  hand  it  over  to  a 
creditor  of  the  husband.  If  she  were  to  survive  her  husband,  she  would  have  a 
power  of  appointment  over  half  of  the  property,  and  her  power  over  it  would  have 
been  prejudiced  by  the  deed  of  1838,  unless  it  had  been  set  aside. 

The  absence  of  any  gift  over  is  immaterial,  because  the  husband's  annuity  is 
payable  out  of  the  estate,  and  has  no  independent  existence  except  under  the  settle- 
ment which  limits  its  duration ;  when  it  failed,  it  fell  into  the  capital,  or  into  the 
estate  itself. 
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Mr.  Daniel,  in  reply.  If  the  proviso  be  found  to  be  ambiguous,  the  recital,  and 
he  proposal  and  proceedings  before  the  Master  may  be  referred  to.  They  shew  that 
it  was  only  to  protect  the  power  and  gift  over  in  default  of  i.ssue  that  the  proviso  was 
nserted.  It  intended  that  the  interest  of  the  husband  was  to  cease  on  his  doing  any 
.Ct,  or  attempting  to  do  any  act,  which  would  diminish  the  trust  fund.  But  here  it 
ii'as  impossible  that  the  deed  could  have  that  operation.  If  the  deed  had  been  a  I'Oiid 
\'de  appointment  to  the  eldest  son,  it  would  have  been  valid  and  would  have  created 
lio  forfeiture,  and  it  would  be  absurd  to  say  that  the  same  deed  which,  if  operative, 
;  reated  no  forfeiture,  [619]  is  to  have  a  contrary  effect  if  it  be  altogether  void,  and  a 
inere  nullity. 

The  Master  of  the  Rolls  reserved  judgment. 
i  Jan.  1.5,  185.5.  The  M.^ster  of  the  Kolls  [Sir  John  Romillyj.  The  question 
}n  this  petition  arises  on  the  construction  of  the  settlement  e.xecuteu  by  order  of  the 
f'ourt  on  the  7th  of  April  1818,  and  the  effect  upon  it  of  a  deed  executed,  on  the  1st  of 
ilay  1838;  and  whether,  in  fact,  by  reason  thereof,  the  husband  of  Mrs.  Wade  has 
iorfeited  an  annuity  of  £500  per  annum,  given  to  him  by  the  settlement  made  on  his 
'.larriage  with  his  wife.     The  facts  are  peculiar : — 

I  In  1815  Mrs.  Wade,  being  then  an  infant  not  more  than  eighteen  years  of  age, 
:.-as  prevailed  upon  by  her  present  husband,  Mr.  Baseley,  but  who  afterwards  adopted 
'he  name  of  his  wife,  to  elope  with  him,  and  to  contract  a  Scottish  marriage,  without 
the  sanction  of  this  Court.  The  Court  committed  Mr.  Baseley  to  prison,  and  caused 
ihe  settlement  in  question  to  be  executed  as  soon  as  the  young  lady  attained  her  age 
if  twenty-one  years. 

I  Unfortunately,  the  Court  did  not  cause  this  settlement  to  be  framed  in  such  a 
:ianner  as  to  exclude  from  it  altogether  all  marital  estate  and  interest,  which  is,  I 
jpprehend,  the  almost  invariable  modern  practice  in  such  cases,  and  which,  in  cases 
if  open  contempt  of  Court,  would  rarely,  if  ever,  be  departed  from,  and  certainly  only 
i-here  the  departure  from  the  rule  has  been  clearly  shewn  to  be  for  the  benefit  of  the 
harried  lady. 

I  [620]  The  present  case  is  a  striking  instance  of  the  value  of  the  rule,  and  the 
eparture  from  it,  in  this  case,  has  been  productive  of  much  calamity  to  Mrs.  Wade 
[nd  her  children. 

I  The  Petitioner,  by  this  petition,  seeks  to  impound  the  interest  of  Mr.  Wade  in 
;lie  annuity  of  £500  per  annum,  for  the  purpose  of  repaying  the  advances  made  by 
lis  testator  and  himself,  in  the  circumstances  above  detailed,  to  Mr.  Wade,  or  for  his 
jenefit. 

■  This,  in  ordinary  circumstances,  would  be  the  right  of  the  Petitioner ;  but  this  is 
:esisted  by  Mrs.  Wade,  on  the  ground  that,  by  the  deed  of  the  1st  of  May  18.38,  the 
'nnuity  of  £500  to  the  husband  was,  in  fact,  and  under  the  provisions  of  the  deed  of 
lettleraent,  destroyed  and  ceased  to  exist.  This  depends  on  the  construction  of  the 
eed  of  settlement  and  of  the  proviso  therein  contained,  and  the  effect  of  the  deed  of 
ihe  1st  of  May  1838,  upon  that  proviso. 

I  The  proviso  itself  is  in  these  words.  [His  Honor  read  it  (19  Beav.  615).]  The 
juestioii  on  this  petition  therefore  is,  whether  the  deed  of  the  1st  of  May  1838  is  an 
let,  whereby  Mrs.  Wade  is  prevented  or  hindered,  or  by  means  whereof  an  attempt 
n  made  to  prevent  or  hinder  her  from  exercising  the  power  of  appointment  contained 
1  the  settlement,  or  whether  thereby  the  real  and  pensonal  estate  settled,  or  any  part 
|bereof  is  prevented  from  devolving  to  Mrs.  \\'ade  or  her  heirs  or  next  of  kin,  in  the 
Ivents  on  which  the  same  is,  by  the  settlement,  limited  to  them. 

I  AVith  respect  to  the  first  and  third  branch  of  the  clause,  it  is  certain,  that  as  the 
I'ourt  of  Chancery  has  declared  the  deed  of  the  1st  of  May  1838  to  be  void,  [621] 
Mid  has  cause<l  it  to  be  cancelled,  the  deed  itself  being  no  longer  operative  or  etfeetive, 
las  not  defeated  or  destroyed  any  power  of  appointment,  nor  has  it  prevented  or 
jindered  Mrs.  Wade  from  exercising  any  such  power:  neither  has  it  prevented  the 
I  evolution  of  the  real  or  personal  estate,  or  an}'  part  thereof,  to  her  heirs  or  next  of 
I  in.  But  the  proviso  in  question  creates  a  forfeiture  of  this  rent  charge,  if  any  act 
e  altempted  or  agreed  to  be  done,  which,  if  completed,  would  have  that  effect.  It  is 
'rgued  that  this  was  an  attempt  to  give  a  portion  of  the  property  settled  to  a  creditor 
f  the  husband,  which  would  have  deprived  Mrs.  Wade,  and  those  claiming  under  or 
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through  her,  of  all  interest  in  the  property  includecl  in  the  deed,  and  that  the  mere 
cireumstance  of  the  attempt  being  ineffoctual  does  not  alter  the  character  of  the  act 
attempted  to  be  done. 

The  carofnl  perusal,  however,  of  the  whole  settlement,  and  the  considerations 
which  I  am  about  to  state,  have  brought  me  to  the  conclusion  that  the  deed  of  the 
1st  of  May  liS38  did  not  create  any  forfeiture  of  the  annuity  under  the  proviso  in 
question.  In  the  first  place,  I  am  of  opinion  that  the  words  of  this  proviso  do  not 
point  to  or  relate  to  any  joint  appointment  by  the  husband  and  wife,  but  that  the 
only  object  of  it  is,  to  preserve  the  sole  a])pointnient  by  the  wife,  in  the  circumstances 
and  in  the  events,  in  which,  by  the  provisions  in  the  settlement,  it  is  to  become 
operative.  The  words  of  the  proviso,  taken  by  themselves,  are  expressly  confined  to 
the  sole  appointment  by  the  wife.  The  settlement,  as  I  have  already  stated,  contains 
a  joint  power  of  appointment  by  the  husbanil  and  wife,  in  favour  of  the  issue  of  the 
marriage,  of  one-half  of  the  property  settled  ;  and  as  to  the  other  half,  and  also  in 
defaidt  of  children  as  to  the  whole,  it  is  made  subject  [622]  to  the  sole  power  of 
appointment  of  the  wife.  In  default  of  which,  and  if  Mrs.  Wade  leave  no  i.ssue,  the 
property  is  to  devolve  on  her  heir  at  law  and  next  of  kin.  I  think  that  it  is  to  the 
preservation  of  this  power,  so  vested  in  the  wife,  that  this  clause  of  forfeiture  is 
addressed. 

This  construction,  and  the  reason  for  it,  appear  by  an  examination  of  the  whole 
instrument.  In  the  first  place,  this  is  a  settlement  made  by  the  direction  of  the 
Court,  in  accordance  with  a  Master's  report  settling  the  terms  of  it,  and  confirmed  by 
the  Court.  This  report,  therefore,  may  be  treated  as  a  judicial  declaration  to  guide 
us  to  the  construction  of  the  settlement,  in  such  parts  of  it  as  are  ambiguous  or 
ob.scure.  The  report  of  the  Master  is  recited  at  length  in  the  deed  ;  he  sets  out  the 
modified  proposals  for  the  settlement  which  he  had  approved  of,  and  the  proviso  in 
question  is  thus  stated:  After  stating  the  proposed  limitations,  it  goes  on  thus:  — 
"  And  in  default  of  such  issue  to  such  uses,"  &c. 

The  clause  of  forfeiture  is  introduced  immediately  after  the  statement  of  the 
separate  power  of  appointment,  and  expressly  refers  to  it,  and,  as  it  appears  to  me, 
to  it  and  the  subsequent  limitations  alone.     This,  therefore,  confirms  the  view  which 
I  had  taken  on  the  perusal  of  the  actual  clause  itself.     If  I  am  right,  therefore,  this 
proviso  is  introduced  to  preserve  the  sole  power  of  appointment  in  the  wife,  and  the 
devolution    of   the   property    in    default   of   its    exercise,    not   positively    under  all 
circumstances,  but  oidy  in  the  events  in  which,  under  the  previous  provisions  of  the 
settlement,  it  becomes  capable  of  being  exercised  by  Mrs.  Wade.     The  provi-so  itseli 
is  fuller  in  its  terms,  and  goes  further  than  the  one  stated  in  the  Master's  report, 
and  the  [623]  clause  of  forfeiture  in  the  settlement  itself  is  that  which  must  bind 
the  parties.     It  is,  however,  a  singular  one,  and  I  have  thought  that  some  assistancf 
in  construing  the  eti'ect  of  it  might  be  derived  from  the  consideration  of  the  reasdiif 
and  object  of  its  introduction  into  this  settlement,  and  I  proceed  to  state  what,  in  iii_\ 
opinion,  these  appear  to  have  been.     The  separate  power  of  appointment  by  Mrs 
Wade  alone  was  confined  to  an  appointment  by  will :  if  there  were  no  children,  ami 
she  made  no  appointment,  the  limitation  over,  in  favour  of  her  heir  and  next  of  kin 
was  intended  to  take  eti'ect.     But  they  were  volunteers,  and  although  the  law  In 
oceasionallj'',  to  some  extent,  fluctuated  on  this  subject,  it  would  probably  have  beci 
held,  at  the  time  when  this  settlement  was  executed,  on  the  authority  of  Johnson  \ 
L'gard  (Turn.  S:  Kuss.  281  ;  6  Mau.  &  Sel.  60;  and  see  H<'wi«in  v.  Ncgu.-i,  Id  Beav 
594),  and  that  class  of  cases,  that  these  provisions  were  not  within  the  consideratioi 
of  marriage.     The  consequence  would  be  that  the  husband  and  wife  together  might 
if  there  were  no  children  of  the  marriage,  sell  the  reversion  to  a  purchaser  and  makt 
a  valid  conveyance  of  it  to  him.     The  influence  of  the  husband  might  be  exerted  ovei 
the  wife  to  efl'ect  this  object,  and  there  existed  no  means  by  which  the  heir  and  iiex 
of  kin  could  be  made  purchasers  under  the  settlement;  consequently,  as  a  means  o 
preventing  the  exertion  of  such  influence  by  the  husband  over  the  wife,  which  migh 
defeat  her  sole  appointment,  and  prevent  the  estates  from  devolving  on  her  heir  am 
next  of  kin,  it  was  considered  necessary  to  provide,  that  if  the  husband  attempted  ti' 
do  this,  he  should  forfeit  his  annuity.     This  is,  no  doubt,  an  unusual  proviso,  but  ;i 
think  that  this  view  of  the  subject  is  the  only  one  which  gives  a  consistent  anci] 
uniform  construction  of  the  whole  instrument. 
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[624]  It  may,  no  doubt,  be  contended,  and  it  is  in  fact  so  argued,  with  considerable 
orce  at  first  sight,  that  if  this  deed  of  May  1838  had  taken  effect,  it  would  have 
lindered  or  prevented  the  wife  of  Mr.  Wade  from  exercising  the  sole  power  of 
.ppointment  vested  in  her,  or,  in  the  event  of  the  ultimate  failure  of  issue,  it  wouhl 
lave  taken  so  much  away  from  the  property  over  which  she  pos.sessed  the  power  of 
;  ppointment,  or  if  not  exercised,  woukl  have  prevented  the  part  so  appointed  from 
'levolving  on  her  heir  or  next  of  kin,  and  that  this  deed  of  May  18.38  was  an 
j.ttempt  to  eft'oct  that  object,  and,  consequently,  that  the  act  was  within  the  scope 
;.nd  operation  of  the  clause.  But  it  follows,  from  what  I  have  ali'cady  stated,  that, 
II  my  opinion,  this  is  not  the  real  meaning  of  the  clause,  and  that  it  was  not  intended 
n  have  any  eflect  on  a  joint  power  of  appointment  by  the  husband  and  wife. 

A  further  argument  in  favour  of  this  opinion  is  derived  from  considering  the 
iiiiseijuences  of  .so  yielding  to  the  argument  above  stated:  If  the  attempt  to 
i|ipoint  a  sum  in  favour  of  the  eldest  son  created  a  forfeiture,  the  actual  doing  so 
lould,  ii  fuiiiori,  have  created  a  forfeiture.  But  can  it  be  reasonably  contended  that 
,11  honest  and  horn  fide  exercise  of  the  joint  power  of  appointment,  in  favour  of  their 
children,  or  of  any  one  of  them,  b}''  Mr.  and  ^trs.  Wade,  would  have  created  a  forfeiture 
;uider  this  clause  \  I  apprehend,  clearly  not ;  for  the  effect  of  so  holding  would  be  to 
leutralize  or  destroy  the  whole  power  of  appointment,  expressly  given  by  the 
iettlement  to  the  husband  and  wife  jointly,  and  intended  to  be  exercised  by  them 
lor  the  benefit  of  their  children.  It  is  obvious,  however,  that  the  eflect  of  a  hmul  Jiilf. 
xercise  of  their  joint  power  would  have  been  to  diminish  the  fund  over  which  Mrs. 
iVade  might,  in  the  case  of  an  ultimate  [625]  failure  of  issue,  possess  a  separate 
)o\ver  of  appointment,  or  which,  if  not  exercised,  might  devolve  on  her  heir  or  next 
'>f  kin. 

I  am  of  opinion,  therefore,  that  as  the  separate  power  of  appointment  to  Mrs. 

\,ule  is  subject  and  subordinate  to  the  exercise  of  the  joint  power  of  appointment 

II  biith  Mr.  and  Mrs.  Wade,  the  proviso  only  seeks  to  preserve  that  separate  power, 

ubject  and  suliordinate  to  the  honA  fide  exercise  of  the  joint  power  of  appointment. 

'f  I  am  right,  it  follows  that  if  the  deed  of  the  1st  of  May  1838  had  been  a  bond  jidv 

xercise  of  the  power,  and  one  which  this  Court  would  have  maintained,  it  would 

lot  have  been  obnoxious  to  this  clause,  or  have  created  any  forfeiture  under  it.     Can 

(t  then    be  contended    that  the  circumstance   of   its    being    ineffectual   creates    the 

;orfeiture  !     I  think  not.     The  proviso  is,  as  I  have  stated,  introduced  to   prevent 

;.nytliing  from  defeating  or  hindering  Mrs.  Wade  from  exercising  her  separate  power 

if  appointment,  in  the  events,  in  which  alone,  by  the  settlement,  that  power  became 

'iperative  ;  that  is,  as  to  one-half,  in  case  there   was  a  failure  of  children   of  the 

;narriage,  to  the  extent  only  that  no  bond  Jide  exercise  of  the  joint  power  might  have 

i)een  made  and  acted  upon. 

I  This  deed  of  1838  was  an  attempt  to  do  something  which  could  only  have 
Succeeded  in  case  it  had  been  a  bona  fide  exercise  of  the  joint  power.  It  was  an 
unsuccessful  attempt  to  do  something  which,  if  effected,  would  have  been  valid  and 
paramount  to  the  power  sought  to  be  preserved  by  the  proviso  in  question.  It  was 
Hot,  therefore,  in  my  opinion,  an  attempt  to  do  any  act  which,  in  the  true  construction 
'if  tiie  settlement,  would  have  prevented  or  hindered  the  proper  exercise  of  the  sole 
')ower  of  appointment  vested  in  the  wife,  or  the  devolution  of  the  property  in  default 
hereof,  to  [626]  which  alone,  in  my  opinion,  this  clause  of  forfeiture  refers. 
I  I  am  of  opinion,  therefore,  that  I  must  make  an  order  in  accordance  with  the 
jjrayer  of  this  petition. 


[626]     ST.VNdER  V.  WiLKiN.s.     Nov.  20,  21,  22,  1854  ;  Jan.  13,  18.Jo. 

pecurity  given  by  a  trader  to  a  boml  Jide  creditor  on  a  bond  fate  pressure,  set  aside 
j  under  the  Bankrupt  Act,  the  trader  lieiiig  either  insolvent  or  in  such  circumstances 
j    that  the  enforcement  of  the  security  would  render  him  insolvent,  and  both  parties 

having  actual  or  constructive  notice  of  the  state  of  his  circumstances. 
v.,  a  trader,  being  indebted  to  B.,  another  trader,  assigneil  to  him  certiiin  property  to 

secure  it.     A.  was  either  actually  insolvent  at  tiie  time  or  in  such  circumstances 


494  STANGKR   V.    WILKINS  l9BEAV.6n. 

I 
that  enforcement  of  the  provisions  of  the  deed  would  have  stopped  the  business; 
anil  both  A.  and  B.  knew  that  it  was  only  b}-  preserving  the  goodwill  and  by 
careful  management  that  A.  could  hope  to  pay  his  debts,  for  which  time  and  the 
forbearance  of  B.  were  necessary.  A.,  and  probably  B.  also,  knew  that  the  forraer 
was  insolvent.  B.'s  debt,  however,  was  hoiu'i  Jiilc,  and  the  security  was  executed 
under  liond  fide  pressure,  and  contemplated  the  continuance  of  the  business  by  A. 
and  hi.s  ultimate  extrication  from  his  ditticulties  by  the  aid  of  B.  Held,  that  the 
assignment  came  within  the  words  of  the  \2  &  13  Vict.  c.  lOG,  s.  67,  and  could  not 
be  supported  against  the  claims  of  the  assignees  of  A.,  who,  soon  after  the 
assignment,  had  become  bankrupt ;  but  it  was  set  aside,  without  costs  against  B. 

This  was  a  suit  by  the  assignees  of  Benjamin  Redhead  Waite,  a  bankrupt,  to  set 
aside  an  assignment  by  him  of  certain  property  to  the  Defendant,  John  Samuel 
AVilkins,  as  being  within  the  provisions  of  the  12  &  1-3  Vict.  c.  106,  a  fraudulent 
preference  of  the  Defendant,  executed  with  intent  to  delay  or  defeat  his  other 
creditors. 

Waite  carried  on  trade  as  a  butcher  in  "Wormwood  Street,  in  the  City  of  London, 
and  in  the  course  of  his  business  had  become  indebted  to  the  Defendant,  a  wholesale 
butcher  or  meat  salesman,  in  certain  sums  of  money,  which,  in  the  end  of  the  month 
of  February  1854,  [627]  amounted  to  £10.'34,  2s.  6d.,  according  to  the  Defendant's  ' 
account.     The  Defendant  having  pressed  Waite  for  pa3'ment  of  the  debt,  and  Waite  ' 
being  in  embarrassed  circumstances  and  unable  to  satisfy  it,  he  proposed  to  give  the 
Defendant  security,  and,  accordingly,  an  agreement  in  writing  was  come  to  between 
them  by  which  Waite,  having  deposited  the  lease  of  his  premises  in   Wormwood  \ 
Street,  agreed  that  it  was  so  deposited  to  secure  the  £1034,  2s.  6d.,  and   that  he  t 
would  assign  all  the  fixtures,  goods  and  utensils  belonging  to  him,  wlielher  in  his 
house  or  outhouses,  and  the  lease  of  the  house  and  the  goodwill  of  the  business,  to 
\\  ilkins,  as  a  security  for  the  sum  due  to  him. 

On  the  14th  of  March  the  lease  and  all  the  fixtures,  furniture,  utensils  and  other 
matters  used  for  his  trade,  and  the  goodwill  were  assigned  to  the  Defendant,  to 
secure  the  X1034,  2s.  6d.,  then  due,  or  what  might  thereafter  become  due  to  him  on  _ 
the  balance  of  the  account  between  them.     At  this  time  the  property  of  Mr.  Waite  * 
consisted  of  the  following  particulars : — First,   the  lea.se  for  twenty-one  years,  of 
which  nearly  sixteen  years  were  unexpired,  subject  to  a  rent  of  £50  per  aiunmi,  the  i 
value  of  which  was  estimated  by  some  witnesses  at  X500  and  by  others  at  £700. 
Secondly,  the  goods  and  furniture,  estimated  by  one  witness  at  £478,  but  which  i 
actually  sold  at  a  forced  sale  under  the  bankruptcy  for  £312,  Is.  lOd.     Thirdly,  the 
lease  of  stables  and  outhouses  in  Helmet  Court,  used  by  Waite  for  the  purposes  of 
his  trade,  and  which  were  valued  at  £300.     Fourthly,  certain  book  debts,  amounting  i 
to  £280,  5s.  4d.  ;  and  lastly,  a  balance  of  £18  at  his  bankers. 

The  premises  in  Helmet  Court,  the  book  debts  and  the  balance  at  the  banker.--, 
were  not  included  in  the  assignment ;  but,  shortly  after  the  assignment,  M'aitc  [628] 
deposited  the  lease  of  the  premises  in  Helmet  Court,  to  secure  the  amount  due.  He, 
therefore,  had  no  property  untouched,  except  the  book  debts  and  a  balance  at  the 
bankers,  scarcely  more  than  nominal. 

This  indenture  of  assignment  was  not  prepared  by  the  regular  solicitor  of  either 
party  but  in  the  otlice  of  a  firm  of  solicitors  then  employed  for  the  first  time. 

The  lial)ilities  of  Waite  at  that  time  to  other  creditors,  independently  of  the  debt 
to  the  Defendant,  amounted  to  £666,  10s.  4d.  The  amount  due  to  the  Defendant 
was  disputed,  Waite  alleging  it  to  be  £811,  17s.  6d.,  and  the  sum  specified  in  the 
deed  being  £1034,  2s.  6d.  The  whole  amount  of  liabilities  was  therefore,  at  the 
lowest,  £1478,  6s.  lid.,  and  at  the  highest  £1700,  12s.  lOd. 

The  assets  of  Waite,  on  the  other  hand,  at  the  highest  valuation,  amounted  to 
£1776,  7s.  2d.,  and,  at  the  lowest,  to  £1410,  7s.  2d.,  which  latter  was  probably  near 
the  true  value. 

The  assignment  was  not  acted  on,  nor  were  any  proceedings  taken  upon  the 
deposit  till  the  11th  of  April,  when  Waite  and  the  Defendant  went  to  the  office  of 
the  solicitors  who  prepared  the  assignment,  and  the  Defendant  there  put  into  Waite's 
hands  a  paper  signed  by  him,  demanding,  in  pursuance  of  the  assignment,  payment 
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of  tho  £1034,  2s.  6d.,  and  the  Defendant  desired  him  to  put  it  in  his  pocket,  but 
made  no  verbal  demand  of  payment. 

On  the  13th  of  April  tho  I)efen(huit  instructed  an  auctioneer  to  sell  the  ett'ect.s 
(i.mprised  in  the  assignment,  by  auction,  on  tho  following  20th  of  April.  Up  to 
.that  period  the  Defendant  ha<l  not  taken  po.ssossion  of  the  premises  or  efl'ects, 
though  he  was  in  the  habit  [629]  of  sleeping  on  the  promises  occasionally,  both 
(liefore  and  after  the  14th  of  March;  Waite  and  his  famil}' remained  in  possession 
;till  his  bankruptcy,  though  on  the  17th  of  April  the  Defendant  put  a  man  in 
:  possession.  The  Defendant,  after  the  assignment,  continued  to  supply  Waite  with 
meat  as  before,  and  it  was  entered  in  Defendant's  ledger  to  the  same  account  as 
before  the  14th  of  March;  but  on  the  18th  of  April  Defendant  sent  for  Waite  and 
altered  the  account  from  "  B.  R.  Waite  "to  "  Wormwood  Street  account." 

On  the  17th  of   April  Waite  signed  a  declaration  of  insolvency,  and  on  the  19th 
of  Apiil  was  declared  bankrupt,  and  the  Plaintiffs  were  appointed  his  assignees. 

The  bill  prayed  a  declaration  of  the  Court,  that  the  deposit  of  the  leases  and  the 
assignment   were   void ;   that   the   leases  ought  to  be  delivered   up  ;   and  that  the 
tassignment  and  memorandum  might  also  be  delivered  up  to  be  cancelled,  as  constitut- 
ing a  fraudulent  preference,  and  executed  with  intent  to  defeat  and  delay  creditors. 

It  was  alleged  on  the  one  hand,  and  denied  on  the  other,  that  the  bankrupt's 
■ibusiness  had  been  very  flourishing  and  profitable,  and  such  as  to  raise  well-founded 
'hopes  of  tho  bankrupt  being  able  to  retrieve  his  affairs  with  care  and  management. 

.Mr.  Roupell  and  Mr.  W.  R.  p]llis,  for  the  Plaintiffs.  The  taking  possession  of  the 
goods  and  effects  of  Waite  by  Wilkins  was  not  hand  fide,  and  the  sale  was  a 
fraudulent  preference.  Even  if  it  were  homi  fide,  the  mere  circumstance  of  putting 
all  his  effects  out  of  his  hands,  and  thereby  disal)ling  himself  from  carrying  on  [630] 
!his  liusiness,  is  a  fraudident  preference  ;  FeUinr;  v.  Tucker  (4  B.  &  Aid.  382)  ;  Exparte 
I'aileii,  In  re  Barrel!  (3  De  C4.  Macn.  &  Ct.  534) ;  Ex  parte  Sparrow,  In  re  Fowke  (2  De 
(;.  Macn.  &  G.  907);  Smith  v.  Cannan  (2  Bl.  &  Ellis,  35);  12  &  13  Vict.  c.  106, 
.s.  (17. 

Mr.  R.  Palmer  and  Mr.  Sidney  Smith,  for  the  Defendant  Wilkins.  This  is  a 
question  of  fact  merely,  and  the  circumstances  are  wholly  inconsistent  with  fraudulent 
,  preference.  To  constitute  a  fraudulent  preference,  the  assignment  must  bo  made  by 
ithe  debtor  when  in  actually  insolvent  circumstances,  and  so  as  to  make  it  impossible 
I  to  carry  on  the  business,  and  thereby  defeat  tho  creditors.  Here  there  was  no 
lin.solvency,  in  fact,  nor  such  a  state  of  circumstances  as  to  render  the  consequences 
i  of  the  assignment  such  as  has  been  argued.  So  far,  indeed,  from  any  intent  to  defeat 
:  the  creditors  of  Waite,  the  intention  was  just  the  contrary  ;  namely,  to  enable  him 
)  to  carry  on  his  business  anil  eventually  satisfy  all  claims.  Waite  was  solvent  at  the 
'time,  and  his  debts  were  small,  the  only  considerable  one  being  that  to  Wilkins, 
'  who,  by  using  diligence,  obtained  security  for  it,  at  the  time  when  both  he  and 
Waite  contemplated  a  continuance  of  the  business.  The  proof  of  this  is,  that 
!  Wilkins  went  on  supplying  meat,  and  though  he  put  a  man  in  possession,  yet  he 
'.  omitted  to  secure  himself  by  the  formalities  which  would  be  necessary.  It  is  said  that 
I  he  is  within  the  ])rinciple  of  "  order  and  disposition,"  that  he  did  not  separate  the 
I  accounts  before  and  after  the  assignment,  and  that  though  he  slept  on  tho  premises 
;  he  had  not  completely  taken  po.ssession.  It  is  not  proposed  to  go  into  tliat 
!  question,  but  it  was  perfectly  consistent  with  hanil  fides  to  allow  Waite  to  remain  in 
I  possession. 

I        [631]  Two  ingredients  are  necessary  to  constitute  fraudulent  preference  :  first, 

[  the  assignment  must  be  voluntary  ;  and,  secondly,  it  must  be  made  in  contemplation 

I  of  insolvency  or  bankruptcy.     In  this  case,  however,  contemplation  of  insolvency  is 

j  out  of  the  (juestion  ;  taking  Waite"s  assets  at  a  moderate  valuation,  it  is  clear  that, 

f  after  payment  of  his  debts,  there  would  be  a  considerable  balance  remaining.     There 

I  was  no  pressure  by  anyone  but  Wilkins,  nor  had  any  ap])lication  boon  made  to  him 

1  for  payment,  except  in  one  instance.     Tho  transaction,  therefore,  would  not  be  one 

1  tending  to  defeat  cro<litors,  when  it  loft  more  than  sufticient  assets  to  moot  all  claims  ; 

Fid(jeon  v.  Sliarpe  (5  Taunt.  539) ;  Monjan  v.  Jlrumlrrtt  (2  Nev.  i*k  Man.  280);  Mor/ij  v. 

Baker  (4  Mees.  A:  Wels.  348)  ;  Bannati/ne  v.  Leader  (10  Sim.  358);  Belcher  v.  I'rittie 

(10  Bing.  408). 
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But  then  it  is  argiiwl  that  if  not  a  fraudulent  preference,  still  it  is  an  assignment 
of  the  whole  of  the  property,  and  is  therefore  an  act  calculated  to  stop  the 
l>usiness,  and  was  consequently  an  act  of  bankruptc}',  and  void.  No  doubt,  if 
the  assignment  had  been  of  the  whole  property'  and  made  with  an  intent  to  stop 
the  business,  the  result  would  be  as  is  contended  ;  l)nt  if  the  assignment  had  been 
extensive  enough  to  stop  the  trade  if  acted  on,  still  if  the  Court  sees  that  it  was  not 
done  with  that  intent,  but  on  the  contrary,  was  done  to  benefit  creditors,  it  will  not 
hold  it  to  be  fraudulent  ;  Bahitf  v.  Hidton  (2  Y.  vt  Jer.  101);  Varr  v.  Burdiss  (1  Cr. 
Mees.  &  Ilosc.  443)  ;  Youmj  v.  lyavd  (8  Exch.  Rep.  221). 

Mr.  Konpell,  in  reply. 

[632]  •/"«.  1 3.  The  Master  of  the  Roij.s  [Sir  John  Ivomilly].  The  question  in  this 
cause  is,  whether  an  assignment  executed  on  the  14th  of  March  lt<.")4  by  Benjamin 
Waite,  who  has  since  become  bankrupt,  is  void  under  the  provisions  of  the  Bankrupt 
Act,  as  a  fraudulent  preference  in  favour  of  the  Defendant  Wilkins,  or  as  being 
executed  with  intent  to  delay  or  defeat  his  creditors.  [His  Honor  stated  the 
facts  and  proceeded  :] — In  one  view,  the  total  amount  of  AVaite's  debts,  at  the  date 
of  the  assignment,  was  £1478,  6s.  lid.;  in  another  view,  that  is,  if  the  claim  of 
Wilkins  be  correct,  they  amounted  to  £1700,  12s.  lOd.  Even  taking  the  amount  of 
his  debts  at  the  smaller  sum,  I  think  that  Waite  was  insolvent  at  the  time  when  this 
assigimient  took  place. 

It  is,  no  doubt,  extremely  easy  to  state  figures  in  different  ways,  so  as  to  produce 
different  results,  but  the  evidence  satisfies  me  that  £500  is  the  full  amount  which 
could  have  been  obtained  for  the  lease  in  Wormwood  Street,  even  if  that  sum  could 
have  been  got,  unless  the  goodwill  of  the  trade  had  been  disposed  of  with  it. 
The  sum  of  £300  was  the  full  value  of  the  property  in  Helmet  Court.  I  think 
that  I  cannot  put  the  fixtures  and  furniture  at  a  higher  sum  than  that  which  they 
actually  produced,  viz.,  £312,  Is.  lOd.,  which  sum,  added  to  the  book  debts,  and  the 
balance  at  the  bankers,  would  amount  only  to  the  sum  of  £1410,  7s.  2d. 

That  this  state  of  things  was  known,  or  ought  to  have  been  known,  to  Waite, 
I  do  not  doubt ;  and  though  the  same  sources  of  knowledge  were  not  open  to 
Wilkins,  I  do  not  doubt  that  he  believed  that  Waite  was  in  a  state  of  great 
embarrassment,  bordering  on  insolvency,  and  that  bankruptcy,  at  a  very  early  period, 
[633]  was  the  probable  result  of  these  embarrassments.  It  was  also  obvious,  and  it 
is  admitted  by  Mr.  Wilkins  in  his  evidence,  to  have  been  the  fact  that,  if  he  put  the 
powers  contained  in  his  deed  in  force,  it  would  be  impossible  for  Waite  longer  to 
carry  on  his  business.  At  the  same  time  Wilkins  insists,  and  it  is  equally  clear,  that 
if  he  forebore  to  take  possession  under  the  deed  of  the  property  thereby  assigned, 
the  assignment  thereof  did  not  prevent  Waite  from  continuing  his  business  ;  and, 
indeed,  the  indenture  of  assignment  itself  makes  provision  for  the  future  supply  of 
meat  to  Waite,  to  enable  him  to  do  .so.  Under  the  most  favourable  circumstances, 
the  continuance  of  Waite's  Inisiness  depended  on  his  being  able  to  make  it  profitable, 
which  Wilkins  told  him  might  be  done  if  he  would  be  diligent  and  attentive  to  it. 
I  doubt,  however,  whether  any  inferences  unfavourable  to  this  transaction  can 
fairly  he  drawn  from  the  circumstance,  that  the  business  of  AVaite  had  not  been 
profitable  up  to  that  time. 

The  evidence,  therefore,  upon  the  whole,  satisfies  me,  first,  that,  if  Wilkins 
enforced  the  provisions  of  the  deed,  the  necessary  result  would  have  been  the  stoppage 
of  the  business  of  Waite,  and  that  this  circumstance  was  known  to  them  both; 
secondly,  that  Waite  was  actually  insolvent  at  the  time,  or,  at  least,  that  it  was  only 
by  preserving  the  goodwill  of  the  business  and  disposing  of  it  and  the  property  of 
Waite,  in  the  most  advantageous  manner,  that  a  chance  existed  of  obtaining  assets 
sufficient  to  pay  his  debts  ;  thirdly,  that  to  accomplish  such  an  object,  time  was 
essential,  and  that,  consequentlj',  if  the  powers  contained  in  the  deed  were  put  in 
force,  this  circumstance  would,  beyond  all  question,  have  made  Waite  insolvent; 
fourthly,  I  am  of  opinion  that  Waite  was  well  aware  of  this  fact,  and  that  if  this 
fact  was  not  present  to  his  mind  at  the  time  when  [634]  he  made  this  assignment,  it 
was  only  because  he  did  what  persons  often  do  in  such  circumstances — shut  their 
eyes  to  the  situation  in  which  they  are  placed. 

A\'hether  these  facts  were  also  known  to  Wilkins,  I  have  found  it  more  difficult 
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to  determine.  But,  on  the  whole,  the  perusal  of  the  evidence  has  led  me  to  the 
conclusion,  that  he  was  sutHciently  well  acquainted  with  the  atlairs  of  Waite,  at  the 
time  of  the  assignment,  to  know,  that  the  putting  the  provisions  of  this  deed  into 
execution  would  have  produced  insolvency  in  Waite,  and  made  his  a.ssets  insuthcient 
to  pay  his  creditors. 

Three  things  are  in  favour  of  Wilkins,  and  made  me  hesitate  before  I  came  to  the 
conclusion  that  this  transaction  could  not  he  supported.  The  first  of  these  is,  that 
the  debt  was  a  bond  fide  debt,  due  to  him  from  Waite;  secondly,  that  the  deed  was 
executed  under  baiul  fide  pressure  from  Wilkins,  who,  as  he  was  entitled  to  do, 
insisted  upon  payment,  or  security  for  his  debt;  and  thirdly,  that  the  deed  made 
; provision  for  the  continuance  of  the  business  by  Waite,  some  assistance  for 
■which  purpose  was  rendered  by  Wilkins.  But,  I  repeat,  that  the  opinion  I  have 
! formed  from  a  careful  perusal  of  the  evidence  is,  that,  when  this  deed  was  executed, 
W;iite  was  either  actually  insolvent  at  the  time,  or  that,  if  the  deed  were  to  be  acted 
iipiin,  he  would  thereby  be  made  an  insolvent,  and  that  this  fact  was  known  to 
both,  or  that  the  moans  of  knowledge  were  before  both  at  the  time  when  the  assign- 
ment was  made.  In  this  state  of  circumstances,  I  think  that  this  deed  comes  within 
till'  words  of  the  67th  section  of  the  \i  it  13  Vict.  c.  106,  and  that  it  cannot  stand. 

The  cases  cited  to  me  on  this  subject  are  of  importance  with  relation  to  the 
.principle  which  governs  this  [635]  case  ;  but  the  facts  to  which  the  principle  applies 
vary  so  much,  in  every  case,  and  such  slight  circumstances  may  be  indicative  of  an 
niiention  to  defeat  or  delay  creditors,  that  it  is  difficult  to  say  that  the  facts  which 
a  I.'  proved  to  have  occurred  in  any  one  of  the  reported  decisions,  to  which  I  have 
li'.ii  referred,  exactly  govern  this  case.  Pulling  v.  Tucker  (4  B.  &  Aid.  382);  Ex 
/"irtr-  Sparrow,  In  re  Fowke  (2  De  Gex,  Macn.  &  G.  907)  ;  Ex  parte  Baileij,  In  re  Barrell 
{'■''  De  Gex,  Macn.  &  G.  534)  ;  and  Smith  v.  Caiman  (2  Ellis  &  Black.  3-5),  appear  to 
nil/  to  lay  down  the  principle  to  govern  these  cases,  and  which  principle,  in  my 
u|iinion,  is  inconsistent  with  the  validity  of  this  instrument. 

The  cases,  on  the  other  hand,  relied  upon  for  the  Defendant,  are,  for  the  most  part, 

ca-;is  where  the  fact,  whether  the  deed  was  fraudulent  or  not,  had  been  found  by 

the  jury,  and  the  Court  had  only  to  pronounce  its  judgment  on  the  law  arising  from 

the  finding  of  the  jury.     This  was  the  case  in  fiilgeon  and  Other;:,  Assignees  of  Becker 

\     Sliarpe  (5  Taunt.  539),  where  the  jury  held  that  the  deed  was  not  executed  in 

'  iiitomplation  of  bankruptcy.     In  Mogg  v.  Baker  (4  Mee.  &  Wels.  348)  the  question 

\'    ■^  merely  whether  the  assignment  of  certain  goods  of  the  bankrupt  was  a  fraudulent 

I'M  ference,  or  whether  actual  pressure  and  threat  were  necessary  on  the  part  of  the 

"I'ditor  to  support  it.     Bannati/ne  v.  Leader  (10  Sim.  230,  350)  was  also  the  case 

where  the  question  was  whether  the  assignment  of  a  share  in  the  partnership  business 

;of  the  bankrupt,  which  appears  to  have  been  only  a  portion  of  his  property,  was 

I  within  the  statute.     In  Belcher  v.  I'riltie  (10  Bing.  408)  the  jury  found  the  fact  to  be 

'that  the  conveyance  was  not  made  volun-[636]-tarily  by  way  of  fraudulent  preference, 

;or  in  contemplation  of  bankruptcy.     The  Court  refused  a  new  trial,  not  on   the 

[ground  that  the  jury  had  come  to  a  conclusion  which  perfectly  satisfied  the  Court, 

I  but  on  the  ground  that  it  was  not  clear  that  they  had  come  to  a  wrong  conclusion  on 

'a  matter  of  fact  which  was  peculiarly  within  the  province  of  a  jury.     Tindal,  C.  J., 

says,  "The  question  what  is  the  intention  of  a  man  performing  a  certain  act  is  to  be 

judged  of,  not  by  Judges  of  the  land,  but  a  jury." 

In  Balme  v.  Hutlon  (2  You.  &  Jerv.  101)  a  conveyance  by  two  persons  who  were 
,  in  distress  of  all  the  machinery  in  their  mills,  and  the  future  machinery  to  be  put 
I  there,  to  secure  a  debt,  was  held  not  to  be,  by  itself,  an  act  of  bankruptcy,  as  those 
jiiisons  had  other  property  ;  but  to  what  amount  does  not  appear. 

In  Carr  v.  Burdi.<s  (1  Cr.  Mee.  iV  Rose.  443,  782)  it  was  held  that  the  assignment 
■  of  the  leasehold  property  of  the  assignor,  with  all  his  stock-in-trade,  utensils  and 
lertects  on  the  premises,  "and  a  policy  of  assurance  to  secure  a  debt  and  further 
ladvances,  was  a  valid  <leed  when  the  assignors  had  other  property  equal  in  amount  to 
itheir  debt  secured,  and  where  the  jury  had  found  that  the  deed  was  not  executed  in 
contemplation  of  bankruptcy. 

In  all  these  cases,  except  the  third,  the  most  material  fact  had  been  found  by  the 
jury  in  favour  of  the  deed.     The  consequence  of  law  follows.     I  am  i)ound  to  exercise 
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the  functions  of  both  jury  and  .Tud^e,  and,  assuming  that  I  shoukl  have  come  to  thf 
same  conclusion  as  the  jury  in  those  cases  and  have  supported  the  deed,  it  does  n  • 
follow  that  I  should  do  so  in  the  present. 

[637]  In  the  case  before  me,  substantially,  the  whole  of  the  property  of  the  trad.'i 
was  assignetl.  He  was  also,  in  my  opinion,  insolvent  at  the  time  ;  the  etlect  of  tlir 
assignment  was  such,  that,  if  acted  upon,  it  must  have  immediately  stopped  ih- 
trade,  have  destroyed  the  goodwill,  have  produced  a  great  deficiency  of  assets  to  ]>av 
the  trader's  creditors,  and  have  given  to  the  assignee  under  that  deed  a  gw-.a 
advantage  over  them.  All  this  was  known  to  both  parties  to  the  deed  at  the  time, 
unless  they  chose  wilfully  to  shut  their  eyes  to  the  necessary  consequences  of  what 
they  were  about  ;  and  these  facts,  which  I  consider  to  be  estaldished  by  the  cvidtMice 
are,  in  my  opinion,  sufficient  to  invalidate  the  deed.  The  fact  that  it  contains  a 
provision  for  continuing  the  trade,  and  the  evidence  seems  to  point  to  some  sincere 
desire  on  the  part  of  Wilkins  that  Waite  should  do  so,  and  be  able,  by  rliligence  and 
care,  to  retrieve  his  affairs,  are  not  sufficient,  in  my  opinion,  to  get  over  the  other 
circumstances  of  the  case  and  to  establish  the  validity  of  this  deed.  These  circum- 
stances are,  however,  sufficient  to  induce  me  to  abstain  from  inflicting  costs  on  the 
Defendant,  although  I  must  make  a  decree  declaring  the  deed  to  be  null  and  void, 
as  contrary  to  the  provisions  of  the  Act  of  12  A  13  Vict.  c.  106,  and  ordering  it  to 
be  delivered  up  to  be  cancelled. 

Note. — There  was  an  appeal  to  the  Lords  Justices  (June  4,  18.5.5),  but  the  case 
was  compromised.  The  assignees  took  the  Helmet  Court  property  and  Wilkins  the 
Wormwood  Street  property  in  discharge  of  £500  of  his  debt. 

[638]     P.VTTisoN  V.  PATTISON.     iJec.  20,  21,  18.54;  Jan.  17,  1855. 

[See  In  re  Hutchinson,  1886,  55  L.  J.  Ch.  575.] 

A  testator  gave  a  fund  to  his  wife  for  life,  with  a  power  for  her  to  appoint  it  by  will 
amongst  "A.,  B.  and  C,  and  their  respective  children,"  and,  in  default  of  appoint- 
ment, he  directed  "  the  .same,  at  his  wife's  death,  to  go  amongst  all  the  .said  chililren 
equally.  The  wife  made  no  appoinment.  Held,  first,  that  the  children  alone  took, 
to  the  exclusion  of  their  parents  ;  secondly,  that  they  took  ;)'T  nijri/a:  and  thirdly, 
that  the  fund  vested  in  the  children  living  at  the  death  of  the  testator,  subject  to 
its  being  either  divested  by  the  exercise  of  the  power  or  by  the  birth  of  other 
children  before  the  death  of  the  tenant  for  life. 

The  testator  directed  £1000  to  be  invested  in  Government  security,  and  the 
dividends  to  be  paid  to  his  wife  for  life,  and  the  principal  money  to  be  paid  "  as  his 
wife  .should  by  her  last  will  direct,  unto  or  amongst  her  relations,  James  Walker, 
William  Walker  and  Mrs.  Stringer,  and  their  respective  children,  in  any  proportions 
and  to  any  one  or  more  of  them  in  exclusion  of  the  others  or  other  of  them."  And 
"in  default  of  such  appointment,  the  same,  at  my  wife's  death,  to  go  amongst  all 
the  said  children  equally." 

The  testator  died  in  1831,  and  his  widow  in  1854,  without  having  made  any 
appointment. 

At  the  death  of  the  testator,  James  and  William  \\'alker,  and  Mrs.  Stringer,  had 
ten  children,  two  of  whom  died  in  the  lifetime  of  the  widow.  They  had  two  children 
born  between  the  death  of  the  testator  and  that  of  his  widow. 

On  the  death  of  the  widow,  four  of  the  five  children  of  Mrs.  Stringer,  living  at 
the  death  of  the  testator,  presented  a  petition  for  payment  to  each  of  them  of  a  tenth 
part  of  the  fund  on  which  the  £1000  had  been  invested. 

The  questions  were  whether  the  children  alone  took  the  fund,  and  if  .so,  whether 
per  capita  or  per  stirpes.  Another  question  was  raised  incidentally  as  to  the  class  of 
children,  and  whether  children  born  at  the  death  of  the  testator,  or  all  children  born 
before  the  death  of  the  [639]  tenant  for  life,  or  those  only  living  at  her  death,  were 
entitled  to  take. 
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Mr.  R.  Palmer,  for  the  Petitioiier.s.     First,  there  having  been  no  appoiutment,  the 

children  alone  are  entitled  ;  for  though  the  power  extended  to  the  parents  as  well  as 

to  their  children,  yet  the  gift  over,  in  default  of  appointment,  is  restricted  to  "all  the 

!  said  children  "  alone.     Secondly,  the  children  take  jxr  capita  and  not  per  dirpiif,  for 

!  the  gift  is  to  all  the  children  "equally."     Thir<lly,  those  children  alone  who  survived 

.  the  widow  can  take,  for  the  class  of  children  in  default  of  aj)pointment  must  be  the 

;  same  as  those  who  could  take  under  an  appointment,  and  as  the  widow  could  not 

have  made  a  valid  appointment  by  will  to  a  deceased  child,  so  the  representative  of  a 

child  who  died  before  the  widow  can  have  no  claim  to  participate  in  the  bequest ; 

U'omkock  V.  lienneck  (1  Phill.  72  ;  4  Beav.  190). 

Mr.  Cairns  contended  that  the  fund  was  distributable  per  stirpes,  for  the  testator 
plainly  meant  to  authorize  his  wife  to  appoint  it  to  any  of  the  three  families,  and  that 
'  if  no  appointment  should  be  made  by  her,  that  the  three  families,  including  the  stocks 
or  parents,  should  take  the  fund  between  them. 

Mr.  P.  M.  Itobertson,  for  Margaret  Pattison  Walker  and  Edward  Stringer  (two 
children  born  after  the  death  of  the  testator  but  in  the  lifetime  of  Mrs.  Pattison), 
1  argued  that  they  were  included  in  the  gift  to  "  all  the  said  children  "  in  default  of 
[appointment. 

Mr.  S.  T.  Humphrey.     AVhere  there  is  a  gift  over  in  default  of  appointment  the 

;  objects  of  the  power  and  of  the  gift  must  be  living  at  the  death  of  the  tenant  [640] 

for  life  ;    Jl'ooilrork  v.  lienneck  (ihiiL).     The  gift  over  vests  in  the  children  born  at 

the  death  of  the  testator;    l'ander:ee  v.  Aclom  (4  Ves.  770);   but  is  subject  to  be 

divested  on  other  children  coming  into  esse  in  the  life  of  the  tenant  for  life,  or  by 

I  the  exercise  of  the  power.     He  cited  1  Roper  on  Leg.  (p.  540  (3d  edit.) ). 

Mr.  R.  Palmer,  in  reply. 

The  M.\stek  ok  the  Rolls  was  of  opinion  that  the  children  of  James  Walker, 
I  William  Walker  and  Mrs.  Stringer  alone  took  any  interest  undei'  this  bequest,  and 
'  also  that  the  children  took  j^er  capita ;  but  he  reserved  his  judgment  on  the  third 
point. 

Jan.  17,  1855.     The  Master  of  the  Rolls  [Sir  John  Romilly].     In  this  case  the 
question  arises  on  the  construction  of  a  codicil  to  the  will  of  the  testator,  which  is  in 
.  these  words.     [His  Honor  stated  it.] 

The  wife  of  the  testator  made  no  appointment,  and  at  the  hearing  of  this  case  I 

,  stated  my  opinion  to  be  that  only  the  children  of  James  Walker,  William  Walker, 

I  and  of  Mrs.  Stringer,  took  any  interest  in  this  bequest,  and  also  that  the  children 

'  who  took  did  so  per  capita  and  not  jier  stirpes ;  but  a  question  arose,  incidentally,  as 

tn  the  class  of  children  who  were  to  take,  viz.,  whether  the  class  was  to  be  ascertained 

at  the  death  of  the  testator,  and  the  shares  of  this  bequest  (subject  to  the  life-estate 

I  of  the  widow),  then  to  be  vested  in  the  children  then  living — and  if  so,  then  whether 

I  it  was  to  be  [641]  confined  to  them,  or  whether  their  shares  were  to  be  divested  pro 

'<  tanto,  for  the  pur])ose  of  letting  in  children  subsequently  born,  but  before  the  death  of 

:  the  widow,  the  tenant  for  life — or  whether  the  period  of  vesting  was  to  be  delayed 

till  the  death  of  the  tenant  for  life  and  be  then  ascertained,  the  effect  of  which  would 

1h'  that  any  childi'en  who  had  previously  died  would  have  become  excluded. 

The  testator  died  on  the  L'7th  of  April  1S.31,  the  widow  of  the  testator  died  on 
;  the  25th  of  April  1M54,  intestate.  James  Walker,  who  is  alive,  had  two  children 
j  living  at  the  death  of  the  testator,  one  of  whom  died  before  the  tenant  for  life,  l^ut 
f  he  has  had  no  child  born  since  the  death  of  the  testator.  William  Walker,  who  is 
i  also  living,  had  three  children  living  at  the  death  of  the  testator,  and  has  had  a  child 
!  born  since,  dining  the  life  of  the  widow,  and  one  of  his  children,  who  survived  the 
;  testator,  died  before  the  widow.  Mrs.  Stringer  is  dead  ;  at  the  death  of  the  testator 
i  she  had  five  children  living,  one  of  whom  has  since  died  before  the  widow,  and  she 
I  had  also  another  child,  still  living,  who  was  born  since  the  death  of  the  testator,  and 
i  during  the  life  of  the  tenant  for  life. 

The  contest,  therefore,  arises  thus  :  If  only  the  children  living  at  the  death  of 
the  testator  took,  the  fund  is  to  be  divided  into  tenths.  If  only  the  children  who 
survived  the  tenant  for  life  are  to  take,  the  fund  is  to  lie  divided  into  ninth.s.  If  all 
the  children  who  were  living  at  the  death  of  the  testator,  and  those  subsequently 
born  before  the  death  of  the  widow,  take,  the  fund  is  to  be  divided  into  twelfths. 
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It  was  contended  that  the  class  must  he  ascertained  [642]  at  the  death  of  Mrs. 
Pattison,  to  the  exehision  of  those  who  died  previously,  on  the  ground  that  whore  a 
fund  is  given  in  default  of  appointment,  it  must  bo  divided  amongst  and  restricted  to 
those  members  of  the  class  who  could  have  taken  uiuler  the  appointment,  and  that 
inasmuch  as  no  child  who  died  before  Mrs.  Pattison  could  have  taken  as  appointee 
under  the  will,  so  no  such  child  can  take  as  in  default  of  appointment,  and  the  case 
of  JVoodcurk  v.  Ilenneric  (1  Phill.  72;  i  Beav.  190)  was  referred  to  for  this  purpose. 
There  certainly  can  be  no  doubt  but  that,  if  Mrs.  Pattison  had,  l)j'  will,  exercised 
the  power  of  appointment  vested  in  her,  it  would,  to  the  extent  that  the  children 
who  predeceased  her  were  appointed  to,  have  lapsed  by  rea.son  of  their  death.  But  I 
think  that  the  right  distinction  in  these  cases  was  pointed  out  by  Mr.  Humphrey,  and 
that  where  the  will  contains  a  gift  over  in  default  of  appointment,  this  bequest  is  not 
artected  by  this  circumstance,  whether  it  be  a  gift  over  in  favour  of  strangers  or  in 
favour  of  persons  who  were  or  might  have  been  objects  of  the  power. 

The  result  is  that,  in  my  opinion,  the  fund  (subject  to  the  life-estate  of  the  widow, 
and  subject  to  the  probability  of  its  being  divested  by  her  exercise  of  the  power  of 
appointment)  was  vested  in  the  children  of  James  Walker,  William  Walker  and  Mrs. 
Stringer,  living  at  the  death  of  the  testator,  subject,  however,  to  be  divested,  pro  tnntu, 
for  the  purpose  of  admitting  any  after-born  child  who  might  come  into  existence 
before  the  period  of  division,  i.e.,  before  the  death  of  the  tenant  for  life.  The  conse- 
quence of  this  will  be  that,  in  my  opinion,  the  fund  will  have  to  be  divided  into 
twelfths,  and  that  three  of  the  twelve  parts  will  have  to  l)e  paid  to  the  legal  personal 
representatives  of  the  de-[643]-eeased  children.  If  no  representation  has  been  taken 
out  to  them,  their  shares  must  be  carried  to  the  separate  account  of  those  children, 
so  deceased. 


[643]    LovELL  v.  Galloway.     Dec.  U,  1854;  Jan.  16,  1855. 

Where  the  Defendant  to  a  bill  of  discovery  in  aid  of  proceedings  at  law  raises  an 
unsuccessful  opposition  to  a  motion  for  an  injunction  to  stay  proceedings  at  law, 
he  will  be  ordered  to  pay  the  costs  of  the  motion,  though  he  gets  the  general  costs 
of  the  suit. 

Galloway  commenced  an  action  at  law  against  Lovell,  whereupon  Lovell  filed  a 
bill  of  discovery  against  Galloway,  in  aid  of  his  defence  of  the  action,  and  he  moved 
for  an  injunction  to  restrain  proceedings  in  the  action  until  Galloway  had  made  a  full 
discovery. 

Galloway  resisted  the  injunction,  and  filed  affidavits  in  opposition  to  the  motion. 
The  Court,  however,  granted  the  application,  but  reserved  the  costs.    (See  17  Beav.  7.) 

The  Defendant,  having  filed  a  full  answer,  now  moved  to  dissolve  the  injunction, 
and  asked  for  his  costs  of  the  suit,  including  the  costs  of  the  motion  for  the  injunction 
and  of  the  present  application. 

Mr.  Koupell  and  Mr.  W.  Hislop  Clarke,  for  the  motion,  contended  that  the  effect 
of  the  15  &  16  Vict.  c.  86,  s.  58,  was  oidy  to  make  a  special  application  for  the 
common  injunction  necessary,  but  that  it  did  not  alter  the  old  practice,  by  which  a 
Defendant  to  a  mere  bill  of  discovery,  upon  putting  in  a  full  answer,  is  entitled  to 
his  costs  of  suit,  including  the  costs  of  the  application  for  the  injunction.  They 
referred  to  Heming  v.  Dinqwall  (2  Phill.  212),  and  the  125th  Order  of  May  1845  (Ord. 
Can.  3.35). 

[644]  Mr.  R.  Palmer  and  Mr.  Druce,  rmtra.  The  new  practice  in  cases  of 
injunctions  to  stay  proceedings  at  law  was  fully  settled  by  the  Court  in  the  case  of 
Senior  v.  Prilchard  (16  Beav.  473).  There  are  two  questions  to  be  considered  ;  first, 
whether  the  old  rule  of  giving  the  costs  to  the  Defendant,  in  a  bill  of  discovery,  is  to 
prevail  as  to  the  entire  proceedings  ?  and  secondly,  whether  the  costs  of  the  applicar 
tion  for  the  injunction  are  to  be  governed  by  the  same  principle  as  any  other  special 
application,  and  to  be  paid  by  the  Defendant,  if  he  fail  in  resisting  it?  We  contend 
that  the  Court  has  now  jurisdiction  to  reserve  the  costs  of  a  bill  of  discovery  until  the 
result  of  the  proceedings  at  law  has  been  ascertained,  and  the  costs  of  the  motion, 
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having  l)eeii  reserved  by  the  Court,  ought  now  to  be  paid  by  the  Defendant,  who 

failed  in  his  contention. 
Mr.  Roupell,  in  reply. 
The  M.vster  of  the  Roll.s.     I  will  consider  the  case,  and,  if  possible,  consult 

SI  line  of  my  colleagues. 

Jan.  16,  1855.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  was  a  bill 
I  filed  by  the  Defendant  in  an  action  at  law  for  a  discovery  simply  in  aid  of  his  defence 
I  to  the  action  at  law.  When  the  Defendant  at  law  (the  Plaintiff  in  equity)  had 
I  obtained  the  discovery,  the  Defendant  in  equity  (the  Plaintiff  at  law)  moved  to 
:  dissolve  the  injunction  and  to  be  paid  his  taxed  costs  of  the  suit,  including  an  applica- 
:  tion  for  an  injunction  to  stay  proceedings  at  law  till  the  answer  was  put  in.  The 
,  Plaintiff  in  etiuity  did  not  dispute  his  right  to  the  costs  of  suit  in  a  bill  of  discovery, 
i  and  was  willing  to  pay  them,  except  the  costs  of  the  motion  for  the  injunction,  [645] 
!  which,  according  to  the  new  practice,  was  a  special  application,  and  which  the  Defen- 
,  dant  in  equity  improperly  defended.  The  case  is  reported  in  17  Beavan  (p.  7), 
I  and  I  there  held  that,  on  verifying  his  case  by  affidavit,  the  Plaintiff  in  equitv  is 
'  entitled  to  an  injunction  to  stay  proceedings  at  law  till  a  full  answer  to  the  bill  is  put 
l  in,  and  that  the  Defendant  in  equity  could  not  be  permitted,  by  affidavit,  to  say  that 
'  the  Plaintiff'  had  no  case,  and  so  refuse  him  a  discovery.     The  meaning  of  the  statute 

was  not  to  assimilate  such  injunctions  to  the  precise  practice  that  prevailed  as  to 
.  special  injunctions  generally  ;  and  the  qualifying  words,  "  so  far  as  the  nature  of  the 
j  case  will  admit,"  introduced  into  the  clause,  have  reference  to  this  very  point,  and 
I  shew  that  it  was  not  intended  to  deprive  the  Defendant  at  law  of  the  benefit  of  the 
i  discovery  which  he  formerly  had. 

I  reserved  the  costs  of  that  motion,  and  I  have  since  consulted  the  other  branches 

of  the  Court,  and  the  unanimous  opinion  of  all  the  Judges  has  been  given,  concurring 
I  in  my  view  of  the  construction  of  the  statute.  I  ought  to  have  made  the  Defendant, 
\  at  the  time,  pay  the  costs  of  the  affidavits,  in  opposition  to  the  motion  for  the 
'  injunction.  If  the  Defendant  had  not  opposed  it,  the  costs  of  the  application  would 
I  have  been  costs  in  the  cause,  and  the  Defendant,  on  giving  the  discovery,  would  have 

been  allowed  full  costs  of  suit,  including  the  motion.     I  shall,  under  the  circumstances, 
i  give  no  costs  of  the  motion  on  either  side,  but  the  Defendant  is  entitled  to   the 
;  remaining  costs  of  suit.     But  if  an  injunction  to  stay  proceedings  at  law  should  here- 
after be  opposed,  and  the  Defendant  should  fail,  he  must  pay  the  costs. 

[646]    Byam  v.  Sutton.    June  9,  1855. 

Muuies  found  <lue  to  the  estate  of  a  deceased  person  will  not  be  paid  over  to  the 
I  representative  appointed  under  the  15  &  16  Vict.  c.  86,  s.  44,  but  will  be  carried 
'       over  to  a  separate  account. 

i  There  was  no  legal  personal  representative  of  Lydia  Sutton,  and  a  person  was 
appointed  to  represent  her  estate  in  the  suit,  under  the  Stat.  15  &  16  Vict.  c.  86,  s.  44. 
i  (See  19  Beav.  556.) 

A  sum  of  £493  was  found  due  to  her  estate,  which  it  was  proposed  to  pay  over  to 
such  representative. 

Mr.  R.  Palmer,  Mr.  Lloyd,  Mr.  Roupell  and  Mr.  Sidebottom,  for  various  parties. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  order  the  money  to  be 
paid  over  to  this  gentleman,  for  he  is  not  the  legal  personal  representative.  It  must 
be  carried  over  to  the  separate  account  of  the  "legal  personal  representatives  of  Lydia 
Sutton." 
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1855.      By    CHARLES    BEAVAN,    Esqr.,    M.A., 
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if 

[1]     Dean  c.  Allen.     /'A  17,  1855.  > 

"Where  an  estate  is  arlniiiiistered  and  the  residne  is  paid  over  under  an  order  of  the 
Court,  the  executor  will  be  protected,  and  a  creditor  will  not  afterwards  be  allowed 
to  sue  him  at  law. 

The  executors  of  a  lessee  held  entitled  to  no  further  indemnity  against  the  covenants 
than  the  personal  indemnity  of  the  residuary  legatees. 

In  this  case,  an  order  had  been  made  for  the  administration  of  the  estate  of  the 
testator,  William  Beer,  and  an  inquiry  had  been  directed,  whether  his  executors  or 
his  estate  were  under  any  liability  in  respect  of  leasehold  covenants,  and  whether  the 
executors  were  entitled  to  any  indemnity  in  respect  thereof. 

It  appeared  that,  in  l~9X,  a  house  and  premises  had  been  demised  to  the  testator 
for  ninety-three  years,  at  a  rent  of  seven  guineas  and  a  half,  and  by  the  lease  the 
testator  covenanted  to  pay  the  rent  and  taxes,  and  to  repair  and  keep  in  repair. 
This  property  was  let  for  £63.  In  1802  twenty -three  acres  of  land,  on  which  [2] 
were  now  erected  a  large  niamifactory  and  other  buildings,  and  twenty-nine  cottages, 
were  demised  to  the  testator  for  eighty  years,  at  a  rent  of  £167.  The  testator  had 
entered  into  similar  covenants  in  respect  of  this  property,  the  rental  of  which  was 
stated  to  be  about  £1000  a  year.  The  testator  was  in  possession  of  another  small 
leasehold  as  mortgagee,  but  no  great  stress  was  laid  on  this.  The  property  had  been 
sold  by  the  executors,  and  the  purchasers  had  entered  into  the  usual  indemnity 
covenants. 

The  executors  required  a  sum  of  £3000  to  be  retained  to  answer  the  liabilities,  if 
anj',  which  might  arise  under  the  testator's  covenants,  but  the  Chief  Clerk  certified 
that  the  executors  were  not  entitled  to  any  indemnity.  A  summons  was  taken  out 
to  shew  cause  why  the  certificate  should  not  be  varied  in  respect  to  the  indemnity, 
and  it  now  came  before  the  Court  for  argument. 

Mr.  Hallett,  for  the  executors.  The  testator  was  the  original  lessee,  and  it  will 
therefore  be  impossible  for  the  executors  to  release  themselves,  or  the  testator's  estate, 
from  the  liability  under  the  covenants.  This  will  therefore  continue  until  the 
expiration  of  the  leases,  and  down  to  that  time  the  testator's  estate  and  the  executors, 
to  the  extent  of  the  assets,  will  be  liable  for  any  lireaches  of  covenant  which  may  be 
committed.  Towards  the  expiration  of  the  lease,  the  property  will  necessarily  become 
dilapidated,  and  the  executors  may  then  be  sued  on  the  covenants.  The  right  of  the 
executors  to  be  indemnified  is  clearly  settled  by  a  long  series  of  cases,  as  Sim/itons  v. 
Holland  (3  Mer.  547) :  HawMn.t  v.  Ikuj  (Ambler,  160) ;  Vervmi  v.  The  Earl  of  Efjmont 
(1   Bli.  (X.  S.)  554);  [3]  Cochrane  v.  liohinson  (11   Sim.  378);   Fletcher  v.  Stevenson 
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3  Hare,  360);  Dohsm\.  Carpenter  {\2  Beav.  370);  Hickling  v.  Boyer  (3  Mac.  &  G. 

'35). 

The  decree  of  the  Court  would  not  protect  the  executors ;  they  would  he  liable  at 
aw  under  the  covenants,  and  it  seems  that,  in  equity,  the  lessors  would  not  be  deprived 
■)i  their  legal  remedy.  In  Siinmans  v.  Ilolland  (3  Mcr.  554),  Sir  William  Grant 
ixpressly  states  this  : — "  No  decree  that  I  can  make  will  bind  the  Corporation  of 
Canterbury  "  (the  lessors),  "or  protect  the  executors  against  their  demand."  [The 
Master  of  the  Rolls.  I  think  the  contrary  has  been  held.  Lord  Cottenham,  in 
'\KnatMnU  v.  Fcarnhead  (3  Myl.  it  Cr.  126),  said,  "that  where  an  executor  passes  his 
liccounts  ill  this  Court,  he  is  discharged  from  furthei'  liability,  and  the  creditor  is  left 
[;o  his  remedy  against  the  legatees  ;  but,  if  he  pays  away  the  residue  without  passing 
[lis  accounts  in  Court,  he  does  it  at  his  own  risk."  I  apprehend  that  where  the  estate 
is  administered  by  this  Court,  the  executor  is  perfectly  safe,  and  that  the  Court  would 
!  lot  allow  a  creditor  to  sue  the  executor  at  law  after  he  had  paid  over  the  residue 
nider  an  order  of  this  Court.] 

This  is  not  the  case  of  a  debt  which  could  be  proved  under  the  decree,  but  there 

s  a  mere  contingent  liability,  which  it  is  the  duty  of  the  executors  to  provide  for. 

jHe  also  cited  Norman  v.  Baldri/  (6  Sim.  621);  AtHnsan  v.  Urei/  (1  Smale  &  Giffard, 

laVT) ;  JTrii/ht  v.  Adams  (Vice-Chancellor  Kindersley,  January  12,  1855);  Shailbolt  v. 

Woodfall  (2  CoUyer,  30). 

Mr.  Uoupell  and  Mr.  W.  D.  Lewis,  for  the  Plaintiff',  were  not  heard. 

[4]  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  Court  will,  no  doubt, 
Jirect  an  indemnity  to  be  given  to  executors  against  the  testator's  unsatisfied 
, covenants,  but,  I  think,  that  in  this  case  they  run  no  risk.  Where  an  executor, 
.giving  the  Court  all  the  information  he  possesses,  acts  under  the  order  of  this  Court, 
iae  will  be  protected  from  liability  under  all  circumstances.  This  is  stated  by  Sir 
lames  Wigram,  Fletcher  v.  Stevenson  (3  Hare,  370),  and  I  cannot  think  that  Sir 
'William  Grant,  in  Simmons  v.  Bolland  (3  Mer.  554)  really  intended  to  question  that 
iproposition.  It  was  the  duty,  no  doubt,  of  these  executors  to  liring  forward  the 
iinatter,  and,  for  their  own  .safety,  to  see  that  in  the  administration  of  the  estate  the 
rights  of  contingent  creditors  were  protected  ;  for  though  there  was  no  liability  at 
i;he  testator's  death,  yet  the  oliligations  under  the  covenants  might  afterwards  become 
IJebts,  and  it  was  therefore  proper  to  secure  these  contingent  creditors. 

In  directing  an  indemnity  to  be  given  to  executors,  the  Court  looks  at  the  reason- 
il'le  probability  of  there  being  any  future  demands  against  the  e.state,  and  in  a  large 
luumber  of  cases  it  has  considered  the  personal  security  of  the  persons  who  receive 
!the  estate,  and  their  undertaking  to  refund,  in  case  any  proceedings  should  be  adopted 
against  the  executors,  to  be  sufficient.  In  this  case,  the  executors  have  not  only  the 
lindemnity  of  the  purcha.sers,  but  an  additional  circumstance,  which  aftbrds  a  very 
istrong  security,  namely,  that  the  property  itself  is  held  on  very  small  grouii<l  rents, 
'compared  with  the  rack  rent.  In  such  ca.ses,  landlords  do  not  enforce  the  covenants, 
lliut  prefer,  as  more  beneficial  to  themselves,  forfeiting  the  lease.  This  [5]  Court  is 
jwell  aware  that  such  is  the  ordinary  way  in  which  landlords  enforce  the  due  pcrform- 
lance  of  the  covenants  of  a  lease,  and  that  they  bring  an  action  of  ejectment,  which  is 
[not  abandoned  until  the  property  is  placed  in  a  proper  state  of  repair.  In  this  case, 
|one  property,  held  at  a  ground  rent  of  £7,  17s.  6d.,  is  let  at  a  rent  of  60  guineas  a 
lyear  ;  another  property,  held  at  £167  per  annum,  is  let  for  £1000.  This  circumstance, 
Icoupled  with  the  indemnity  for  the  purchasers,  appears  to  me  to  be  such  a  sufficient 
jprotection,  both  for  the  payment  of  anything  which  may  be  claimed,  and  against  any 
Iproccedings  which  may  be  adopted  against  the  executors  or  their  representatives,  as 
jto  induce  me  to  say  that  a  personal  indemnity  of  the  residuary  legatees  is,  in  this 
jcase,  sntticient. 

i  It  would  be  a  proceeding  harsh  in  the  extreme,  where  it  is  more  than  proble- 
imaticid  whether  any  claim  will  ever  be  made,  to  tie  up  a  sum  of  £3000  in  Court 
luiitil  1882,  and  1891,  and  during  that  time  deprive  these  legatees  of  all  enjoyment 
iof  it.  Though  I  think  it  very  proper  for  the  executors  to  have  brought  the  point 
(before  the  Court,  I  do  not  consider  it  necessary  to  give  any  further  indemnit}'  than 
|the  personal  indemnity  of  those  persons  to  whom  the  money  will  be  paid. 

Note.— It  appears  from  the  argument  iu  Simnums  v.  Bolland,  3  Mer.  550,  that 
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that  suit  was  not  for  the  general  administration  of  the  estate,  antl  this  circumstance 
might  therefore  justify  the  observations  of  Sir  William  Grant  (p.  ")54),  that  the 
decree  would  not  protect  the  executors ;  but  the  expression  which  follows,  "  if  the 
bond  should  hereafter  be  forfeited,"  is  clearly  erroneous. — C.  B. 

[6]    Green  r.  Dunn.    Jun.  19,  Frh.  it,  1855.  • 

[S.  C.  2-t  I>.  J.  Ch.  577  ;  3  W.  K.  277.] 

A  testatrix  devised  an  estate,  E.,  to  A.  B.  absolutely,  and  "  all  her  freeholds,  Sec.,  not 
hereinbefore  devised  "  to  A.  B.  for  life,  with  remainders  over.  A.  B.  died  in  the 
testatrix's  life.     Held,  that  the  estate,  E.,  passed  under  the  residuary  devise. 

Mary  Colling,  by  her  will,  bearing  date  the  28th  April  1847,  made  separate 
dispositions  by  devise  of  four  different  portions  of  her  real  estate.  The  first  portion, 
called  the  Aislaby  estate,  subject  to  certain  small  annuities  charged  thereon,  she 
devised  to  Thomas  Colpitis  Grainger  for  life,  with  remainder  to  his  first  and  other 
sons,  in  tail  male,  with  remainder  to  his  daughters  and  their  mother,  as  joint-tenanta, 
for  life,  with  a  contingent  remainder  to  the  survivor  in  fee.  If  Thomas  Colpitis 
Grainger  left  no  son,  or  daughter,  or  widow,  then  she  devised  the  estate  to  John 
Colpitis  Dean,  for  life,  with  remainder  to  his  first  and  other  .sons,  in  tail  male,  with 
remainder  to  his  daughters,  as  tenants  in  common,  in  tail,  with  cross-remainders 
between  them,  and  with  an  ultimate  lemainder  to  the  right  heirs  of  the  testatrix. 

The  second  portion  of  her  real  estate,  called  the  Blackwell  estate,  the  testatrix 
devised  to  John  Colpitis  Dean,  for  life,  with  remainder  to  his  first  and  other  sons,  in 
tail  male,  with  cross-remainders  between  them,  with  remainder  to  the  daughters  of 
John  Colpitis  Dean,  as  tenants  in  common,  in  tail,  with  cross-remainders  between 
them,  and  in  default  of  such  issue,  upon  such  trusts  as  "are  hereinafter  expressed  or 
declared  concerning  my  residuary  freehold  and  copyhold  estate  respectively."  The 
will  then  contained  a  proviso,  that  if  John  Colpitis  Dean,  or  any  of  his  male  issue, 
should  come  into  possession  of  the  Aislaby  estate  by  reason  of  the  failure  of  the 
previous  limitations,  then  the  Black-[7]-well  estate  should  be  held  upon  trust  therein 
described,  viz.,  upon  the  same  trusts  "as  are  hereinafter  expressed  and  declared 
concerning  my  residuary  freehold  and  copyhold  estate." 

The  testatrix  then  devised  the  third  portion  of  her  estates,  being  her  property  at 
Escomb,  Headlam,  and  Cockfield,  in  the  county  of  Durham,  to  her  sister  Margaret 
Colpitis  in  fee. 

The  fourth  remaining  portion  of  her  real  estates  the  testatrix  devised  in  these 
words  : — "  I  hereby  give  and  devise  all  my  freehold,  copyhold  and  leasehold  mes- 
suages, lands,  tenements  and  hereditaments,  not  hereinbefore  decided"  unto  trustees, 
their  heirs,  i^;c.,  upon  trust  that  they  "  shall,  from  time  to  time,  pay  the  rents,  issues 
and  profits  of  the  same  unto  my  said  sister  Margaret  Colpitis,  dm-ing  her  life,  and 
after  her  decease,  upon  trust  to  pay  the  said  rents,  i.ssues  and  profits  unto  my  nieces, 
viz.,  Eliza  Ann  Grainger,  Ellen  (4reen,  Jane  Benning,  Charlotte  Fiourne  and  Mary 
Jane  Copeland,  and  the  survivors  of  them,  in  equal  shares,  during  their  lives  ;  and 
when  it  shall  happen  that  there  shall  be  but  one  of  my  said  nieces  surviving,  then 
my  said  trustees  or  trustee  for  the  time  being  shall  stand  seised  and  possessed  of  the 
said  freehold,  copyhold  and  leasehold  estates,  last  hereinbefore  devised,  in  trust  for 
such  surviving  niece,  her  heirs,  executors,  administrators  and  assigns,  according  to 
the  nature  and  quality  of  the  same  estates  respectively." 

The  will  then  directed  the  rents  and  profits  to  be  applied  for  the  maintenance,  &c., 
of  the  persons  for  the  lime  being  beneficially  interested,  during  their  minorities;  and 
the  teslalrix  gave  all  her  personal  estate  to  her  trustees,  upon  trust,  to  convert  and 
invest  in  [8]  Government  or  real  securities,  and  stand  possessed  thereof  on  like  trusts, 
in  favour  of  Margaret  Colpitis  and  the  five  nieces. 

Margaret  Colpitis,  the  sister  of  the  testatrix,  died  on  the  15th  of  August  1849. 
On  the  8th  of  December  following,  the  testatrix  made  a  codicil  to  her  will,  by  which 
she  substituted  another  gentleman  as  trustee  in  the  place  of  one  of  those  named  in 
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ler  original  will,  and  she  revoked  and  altered  some  portion  of  the  dispositions  of  her 
.vill  relative  to  the  Aislaby  and  Blackwell  estates ;  but  she  left  the  devise  of  the 
■3scorab,  Headlam  and  Cockfield  estates  to  her  sister  untouched,  although  she  was 
',hen  dead  ;  and  she  left  also  the  residuary  devise  untouched.  The  testatrix  made 
I  our  other  codicils  to  her  will,  but  by  none  of  thorn  did  she  vary  the  devises  of  the 
;\vo  last  portions  of  her  property.  By  the  fifth  she  gave  the  residue  of  her  personal 
Instate,  after  payment  of  debts,  &c.,  to  her  five  nieces  for  life,  with  remainder  to  their 
•hildren  respectively. 

The  testatrix  herself  died  in  April  1850,  leaving  her  five  nieces  all  surviving. 

Margaret  Colpitis  having  died  in  the  lifetime  of  the  testatrix,  the  devise  to  her  of 

he  Escomb,  Headlam  and  Cockfield  estates  lapsed,  and  the  question  was,  whether 

liii-e  estates  fell  into  the  residue  and  passed  by  the  residuary  devise,  or  whether 

licy  devolved  upon  the  heir  at  law  of  the  testatrix  ;  this  turned  principally  upon  the 

irt'uct  of  the  25th  section  of  the  Wills  Act  (1  Vict.  c.  26),  which  enacts,  that  unless 

,1  contrary  intention  shall  appear  by  the  will,  such  real  estate,  as  shall  be  comprised 

in  any  devise  which  shall  fail,  shall  be  included  in  the  residuary  devise. 

[9]  On  behalf  of  the  heir,  it  was  said  that  a  contrary  intention  did  appear  in  this 

i-c,  and  that  consequently  the  old  rule  of  law  prevailed,  under  which  the  devise 

i|isL'd,  and  the  estate  de.scended  to  the  heir  at  law.     First,  because  the  testatrix  had 

nti-rpreted  and  expressed  her  meaning  by  saying,  in  effect : — I  devise  my  estates  at 

\  ,  B.  and  C.  to  one,  and  "All  my  freehold,  copyhold  and  leasehold  messuages,  lands, 

nicments  and  hereditameiits  not  hereinbefore  devised,"  to  other  persons;  which  latter 

.viis  a  specific  devise  of  those  lands  only  which  did  not  answer  the  prior  local  descrip- 

.;ion.    Secondly,  because  the  testatrix  could  not  possibly  have  meant,  by  the  re.siduary 

l'\  ise,  to  give  to  her  sister,  Margaret  Colpitts,  a  life-estate  in  property,  which  she 

:  I'l  ))reviously,  by  the  same  will,  devised  to  her  in  fee. 

<Jn  the  other  hand  it  was  argued,  on  behalf  of  the  residuary  devisees,  that  this 
.v,i>  a  common  residuary  devise  and  comprehended  every  estate  not  otherwise  validly 
und  effectually  disposed  of,  and  included  lapsed  devises  ;  and  as  to  the  alleged  local 
ilescription,  the  phrase  "hereinbefore  devised,"  could  only  mean  a  previous  devise 
•vhich  took  effect.  That  the  25th  section  of  the  Wills  Act  was  express — that  all 
Icvises  which  failed  shall  be  included  in  the  residuary  devise.  Secondly,  that  there 
I-  no  inconsistency,  for  the  residuary  devise  could  only  operate  on  the  Escomb  estate 

■  II  the  event  of  Margaret  Colpitts  predeceasing  the  testatrix,  and  of  her  taking  nothing 
I  n  it,  although  the  devise  might  operate  in  her  favour  as  to  the  other  estates  ;  besides 
jivhich  the  republication  after  her  death  put  the  matter  beyond  doubt.  They  cited 
■Seilfcrili  V.  Bwlhain  (9  Beav.  370);  Mosti/u  v.  Mo^lim  (3  De  G.  Macn.  &  G.  140)  :  Teatl 

■  >'//o«'/  (3  Bro.  P.  C.  219  ;  2  Burr.  910,  1  W.  Black.  200)  ;   1  Jarman  on  Wills  (pp. 
■:'  i,  59i9). 

i       [10]  Mr.  K.  Palmer  and  Mr.  Speed,  for  the  Plaintifts. 

Mr.  Koupell  and  Mr.  Bromehead,  for  Defendants,  in  the  same  interest. 
I       Mr.  Lloyd  and  Mr.  Faber,  for  other  Defendants,  cited  Church  v.  Mnndi/  (12  Ves. 
1426,  15  Yes.  396) ;  Goodtitle  d.  Daniel  v.  Milrs  (6  East,  494) ;  iJoe  d.  Nethercote  v.  Bartle 
';5  B.  &  A.  492);  Sanmares  v.  Saumarez  (4  Myl.  iV  Cr.  331) ;  Miller  v.  Hwkllestone  (3 
Mac.  .V  G.  513) ;  Stromj  v.  Teatt  (3  Bro.  P.  C.  219  ;  2  Burr.  912). 

Mr.  Smythe,  for  Henry  Thomas  Grainger  and  his  mother,  claimed  one-third  liy 


Mr.  Greene,  for  Martha  Colpitts,  the  other  co-heiress,  cited  CoU  v.  Scott  (1  H.  &  Tw. 
477  ;  1  Mac.  iV;  G.  518) ;  Douglas  v.  Dou,ila.<  (1  Kay,  400). 

Mr.  Haig,  for  two  of  the  nieces  and  residuary  legatees,  cited  Williams  v.  Goodtitk 
;iO  B.  >t  Cr.  895). 

Mr.  K.  Palmer,  in  reply. 

The  M.vstek  ok  thk  Rolls  referred  to  Cuhha  v.  Clieese  (7  Hare,  236) ;  but  reserved 
judgment,  to  enable  him  to  examine  the  authorities. 

Feb.  14.  The  M.^stek  uk  the  Rolls  [Sir  John  Romilly].  The  <|uestion  here  is 
jthe  effect  of  the  statute  of  7  William  4  and  1  Vict.  c.  26,  s.  26,  on  the  will  of  Mary 
iiJolling,  a  testatrix,  who  died  on  the  25th  of  April  1850.  The  question  is,  whether 
;he  Escomb,  Headlam  and  Cockfield  estates,  the  devise  of  which  has  lapsed  [11]  by 
•eason  of  the  death  of  the  devisee,  fall  into  and  pass  by  the  residuary  devise,  or 
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whether  these  estates  go  to  the  heir  at  law  of  the  testatrix.  In  favour  of  the  heir  at 
law,  it  is  contended  that  the  words  of  the  26th  section  of  the  statute  do  not  apply, 
inasmuch  as  a  contrary  intention  appear.s  on  the  face  of  the  will  ;  first,  bv  reason  nf 
the  peculiar  description  of  the  property  in  this  residuary  devise,  which  it  is  contendcij 
points  to  local  description  ;  and  secondly,  hy  rea.son  of  the  inconsistency  of  the  (lis 
po.sition  which  such  a  construction  woulil  give  rise  to  ;  for  it  is  contended  that  it  :> 
impossible  to  suppose  that  the  testatrix  could  have  intended  to  give  her  sister  a  life 
estate  in  a  property  the  devise  of  which  couhl  only  take  eflect  by  reason  of  the 
decease  of  that  very  sister.  Although  I  reserved  my  judgment,  in  order  that  I  migiit 
have  an  opportunity  of  considering  the  cases,  I  do  not  think  that  much  dithculiy 
exists  in  it,  or  that  the  claim  of  the  residuary  devisee  can  be  successfully  resisted. 

After  attentively  considering,  I  dissent  from  the  argument  derived  from  the 
description.  The  description  is  in  these  word.s,  viz.,  "  Mi/  fnrliol'/,  cnpiihohl  and  h'n.... 
hold  hireditaiiH'nts  nut  hereinheforc  derised."  I  am  unable  to  acquiesce  in  the  argument 
which  would  treat  these  as  merely  a  short  mode  of  descril)ing  the  estates,  in  various  ■ 
other  places,  the  names  of  which  were  for  brevity  sake  omitted.  No  doubt  all  devises 
of  land,  whether  residuary  or  otherwise,  are  specific  :  and  no  doubt  also,  in  one  sense, 
a  residuary  devise,  like  a  residuary  bequest,  is  only  a  .short  mode  of  enumerating  all  I 
the  testatrix  has  not  previously  disposed  of  ;  but  different  consequences  follow  from 
the  use  of  the.se  general  words.  In  the  case  of  land,  by  force  of  the  statute,  and  in 
the  case  of  personal  estate,  by  the  long  settled  law,  if  the  property  be  disposed  of  by 
general  [12]  terms  instead  of  by  particular  enumeration,  it  includes  not  merely  the 
property  not  previously  dispo.sed  of  at  the  date  of  the  will,  but  al-so  all  the  property, 
which,  at  the  death  of  the  testator,  when  the  will  became  operative,  has,  by  force 
of  any  events,  become  undisposed  of.  But  I  am  unable  to  find  any  just  distinction 
upon  which  the  Court  could  properly  act  between  a  devise  in  these  words,  viz.,  "all 
the  rest  and  residue  of  my  freehold,  copyhold  and  leasehold  estates,"  and  a  devise  in 
the  words,  viz.,  "all  my  freehold,  copyhold  and  leasehold  estates  not  hereinbefore  ■ 
devised."  Undoubtedly  no  distinction  could  have  been  properly  drawn  between  these 
two  forms  of  expression,  if  they  had  l)een  applied  to  a  residuary  bequest  of  personal 
estate,  and  I  am  unable  to  find  any  distinction  in  the  case  of  a  residuary  devise. 
The  circumstance  that  all  devises  are  specific  explains  how  the  doctrine  arose,  which 
the  statute  has  thought  fit  to  amend,  but  cannot,  in  my  opinion,  vary  the  natural 
meaning  of  the  words. 

I  am  of  opinion,  therefore,  that  this  is  an  ordinary  residuary  devise,  and  I  am 
confirmed  in  this  view  of  the  subject,  by  the  circumstance  that  the  testatrix  has,  in 
two  other  places  in  her  will,  which  I  have  mentioned,  herself  so  treated  it. 

The  second  aigument  in  favour  of  the  heir  at  law  appears  to  me  to  be  equally 
inefficacious  in  leading  to  the  conclusion  desired.  Two  observations  are  to  be  made 
on  this  will,  either  of  which  are  decisive,  in  my  opinion,  against  the  contention  of 
the  heir  at  law.  The  first  is,  that  other  property,  besides  that  devised  to  Margaret 
Colpitis,  might  have  fallen  into  and  passed  by  the  residuary  devise,  besides  the 
property  not  before  disposed  of  by  her  will.  For  instance,  the  Blackwell  estate  was 
so  devised  that,  in  the  event  either  of  a  [13]  failure  of  issue  of  John  Colpitis  Dean, 
or  of  his  coming  into  possession  of  the  Aislaby  estate,  by  reason  of  the  failure  of  the 
previous  limitations  in  favour  of  Thomas  C.  Grainger  and  his  issue,  it  was  to  fall  into 
the  residue. 

This,  therefore,  removes  the  inconsistency  which  might  be  relied  upon,  if  none 
but  the  property  devised  to  Margaret  Colpitis  could,  in  any  event,  have  lapsed  or 
pa.ssed  by  the  residuary  devise,  other  than  the  property  included  in  it  when  the  will 
was  made. 

The  second  observation  is  this  :  That  the  testatrix  has  republished  her  will,  and 
left  these  dispositions  unchanged,  after  the  death  of  her  sister,  and  when  she  was 
aware  that  the  sister  could  take  nothing  under  her  will.  The  will  and  codicil,  there- 
fore, must  be  read  together,  as  if  made  at  this  date — -why  did  she  not  notice  that 
circum.stance  and  make  a  corresponding  alteration  in  the  will?  The  answer  appears 
to  me  to  be  obvious  ;  she  believed  that  the  effect  of  the  lapse  would  simply  be  to  throw 
the  property  devised  to  her  sister  into  the  residue,  and  to  accelerate  the  estates  to  her 
nieces  therein,  so  as  to  take  effect  immediately  on  her  own  decease.    And  this  is,  in  my 
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jpinion,  the  correct  construction  of  the  will  ;  and  I  am  of  opinion  that  this  is  the 
jrdinary  case  to  meet  which  the  clause  in  the  statute  was  introduced — that  this  is  a 
Residuary  devise  which  passes  the  estates  included  in  the  devise  to  Margaret  Colpitts, 
'ind  which  has  lapsed  by  reason  of  her  tleath  before  that  of  the  testatrix,  and  that 
'nothing  is  to  be  found  in  this  will,  from  whence  a  contrary  intention  can  be 
iJiscovered. 

I  will  make  a  declaration,  therefore,  and  decree  accordingly. 

[14]     Star  r.    Nkwbeky.     3Iairh  8,  19,  1855. 

The  affidavit  in  suppoit  of  an  application  for  an  order  to  appoint  a  guardian  to 
(iincur,  on  liehalf  of  an  infant,  in  a  special  case  under  Sir  G.  Turner's  Act,  ought 
ti>  be  intituled,  "  In  the  matter  of  the  Act  "  and  "In  the  matter  of  the  infant,"  and 
not  "In  the  special  case." 

!l      An  order  ha\'ing  been  made  in  this  case,  for  the  appointment  of  a  guardian  to 

honcnr  in  a  special  case  under  Sir  George  Turner's  Act  (13  &  H  Vict.  c.  35,  s.  5),  on 

ichalf  of  an  infant,  the  registrar  refused  to  pa.ss  the  order,  upon  the  ground  that  the 

illiilavit  as  to  the  fitness  of  the  proposed  guardian  was  entitled   In  the  qyecial  case, 

vliiieas  it  ought  to  have  been  entitled  "In  the  matter  of  the  infant." 

Mr.  Tudor,  on  behalf  of  the  infant,  applied  to  the  Court  to  allow  the  order  to  be 
jassed  without  another  affidavit,  or,  at  all  events,  upon  the  amendment  of  the  present 
affidavit.  He  stated  that  the  practice  of  the  registi-ars  in  cases  of  this  kind  was  not 
uiiform,  affidavits  similarly  entitled  having  been  considered  i)y  one  of  the  registrars 
■:o  be  regular. 

The  Ma.ster  ok  the  Rolls  [Sir  John  liomilly]  was  of  opinion  that  the  affidavit 
,jiight  to  be  entitled,  not  only  "In  the  matter  of  the  infant,"  but  also  "In  the  matter 
;)f  the  Act."  He  thought  that  it  was  irregular  to  entitle  the  affidavit  "  In  the  special 
l»se,"  inasmuch  as  at  the  time  when  the  affidavit  was  filed,  the  special  case  was  not 
on  the  file,  and  could  not,  therefore,  be  considered  as  in  existence.  The  affidavit,  he 
i»id,  ought  therefore  to  be  amended  by  entitling  it  "In  the  matter  of  the  Act  and  in 
hhe  matter  of  the  infant." 

[15]     Jefferies  r.  Michell.     Feb.  8,  9,  1855. 


Grift  to  "  my  granddaughter,  E.  B."  Thei'e  were  two  of  that  name,  one  of  them 
constantly  visiting  the  testator  and  much  noticed  by  him,  and  the  other  not.     Held, 

I     that  the  former  was  entitled  to  the  legacy. 

"  After  payment  of  his  de'ots  "  the  testator  gave  certain  legacies,  one  of  £150  to  E.  B., 
and  ho  directed  his  executors  to  pay  "my  beiiuests  only  to  the  individuals  herein 
named."  The  testator  owed  E.  B.  £150.  Held,  that  the  legacy  was  not  a  satisfaction 
nf  the  debt,  but  that  E.  B.  was  entitled  to  both. 

The  testator  by  his  will,  dated  in  1844,  expressed  himself  as  follows  : — "  Jftei-  the 
[pai/mcnt  of  mi/  debts,  I  give  my  wife,  Mary  Michell,  £20,  and  £17  per  year  during  her 
life."  He  then  devised  several  real  estates  and  beiiueathed  several  legacies  "in  cash  " 
jto  difterent  members  of  his  family.  He  then  proceedeil  as  follows  : — "  /  fiire  tmi  pian-l- 
'Aumjhtn-,  l\li:ab,th  lUtinUn,  £150  in  caxh  :  my  son  John  £l'00  in  cash,  two  months  after 
•my  decease  ;  my  son  Stephen  £250  ;  my  son  Thomas  £-J50,  and  the  residue  of  my 
iiffects  shall  be  divided  e(|ually  between  my  executors,  who  are  to  pay  all  my  be<juests 
only  to  the  individuals  herein  named."  "I  appoint  my  sons  Stephen  and  Thomas 
iMichell  my  executors  and  j(jint  trustees  for  the  afoienamed  persons." 
j  The  testator  died  in  1845.  At  the  date  of  his  will  he  had  two  granddaughters 
[named  Elizal)oth  Bawden  ;  one  (the  Plaintitt")  the  daughter  of  Elizabeth  Bawden,  and 
Ithe  other  the  daughter  of  Mary  Bawden,  "The  riaintitf  came  of  age  in  June  1846, 
Und  in  November  1846  she  married  the  Plaintitl  Jefieries. 

The  father  of  the  Plaintifi'  Mrs.  Jetl'eries  had  died,  leaving  her  his  only  child,  then 
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ail  infant  of  a  year  okl,  aiul  thereupon  the  testator  took  Mrs.  Jetferies,  whom  he 
offered  to  adopt,  and  her  mother  to  reside  with  him  at  his  house  in  Keilruth,  Cornwall ; 
they  remained  with  him  for  a  year  and  a  half,  when  the  mother  marrie<l  DrittieUl, 
with  whom  they  removed  to  Saint  Austell.  [16]  While  at  Saint  Austell,  however, 
Mr.s.  Jefferies  was  constantly  in  the  habit  of  visiting  the  testator,  and  staying  with 
him  for  several  months. 

After  remaining  at  Saint  Austell  for  six  years,  Mr.  and  Mrs.  DritHeld  and  their 
daughter  returned  to  Kedruth,  where  they  remained  for  two  years,  and  then  removed 
to  Saint  Ives.  While  at  Redruth,  Mrs.  Jefferies  was  in  the  habit  of  .seeing  her  grand- 
father daily,  and  when  at  Saint  Ives  of  paying  him  constant  visits.  Her  mother 
having  ten  children  by  her  second  marriage,  the  testator  used,  on  that  account,  to  take 
more  notice  of  her,  and  on  her  returning  to  Kedruth  apprenticed  her  there,  and  paid 
the  premium.  In  June  1844  she  went  on  a  visit  to  the  testator,  and  remained  till 
the  22d  July  ;  but  there  was  some  discrepancy  in  the  evidence  as  to  the  visits  at  the 
time  the  will  was  made,  and  as  to  where  she  stayed.  In  a  book  kept  by  the 
testator,  there  were  entries  of  sums  due  to  Elizabeth  Bawdeii,  amounting  to  the  sum 
of  ,£150 ;  it  was  not  stated  which  Elizabeth  Bawden,  but  it  was  admitted  that  those 
sums  were  due  to  Mrs.  Jefferies.  The  other  Elizabeth  Bawdeii  was  one  of  five  children 
of  another  daughter  of  the  testator,  and  had  never  resided  with  nor  been  particularly 
noticed  l)y  him. 

The  executors  having  refused  to  pay  the  legacy  of  £150  to  Mr.  and  Mrs.  Jefferies, 
on  the  ground  that  it  was  doubtful  which  granddaughter  was  intended,  the  latter  filed 
this  bill  to  compel  payment. 

Mr.  R.  Palmer  and  Mr.  Darling,  for  the  Plaintiff.  There  are  two  (juestions  to  be 
decided  in  this  case  ;  one  as  to  the  personal  identity  of  the  legatee,  and  the  other 
whether  the  legacy  is  a  satisfaction  of  the  debt.  As  to  the  legatee  intended  by  the 
testator,  there  is  an  ambi-[17]-guity,  which,  being  latent,  parol  evidence  is  admissible 
to  explain  it.  This  has  accordingly  been  taken,  and  shews  clearly  that  the  testator 
had  constant  intercourse  with  and  took  great  interest  in,  Mrs.  Jefferies,  and  that  he 
never  paid  any  particular  attention  to  the  other  granddaughter.  The  presumption 
therefore  is  that  he  meant  Mrs.  Jefferies;  iJoe  d.  U'estlab-v.  ir<-sthd-e  (4  B.  it  Aid.  57). 

As  to  the  satisfaction  of  the  debt  by  the  legacy,  that  principle  does  not  apply  to 
the  present  case  ;  for  here  the  becjuests  are  made  "  after  payment  of  the  testator's 
debts,"  and  the  gift  of  the  residue  to  the  executors  is  accompanied  with  a  direction 
"  to  pay  all  my  bequests  only  to  the  individuals  herein  named."  Where  there  is  an 
express  direction  for  payment  of  debts  and  legacies  in  the  will,  a  legacy  to  a  creditor 
of  the  testator  is  not  a  satisfaction  of  a  debt  due  to  him.  Consequently  Mrs.  Jefferies 
is  entitled  to  the  £150  legacy,  as  well  as  the  debt;  Fu'ld  v.  Moiti/n  (Dick.  54.3;  3 
Anstr.  831,  n.) ;  Lelhhridge  v.  Tliurlow  (15  Beav.  334) ;  2  Rop.  Leg.  (p.'lOSl  (4th  edit.)); 
and  see  Haks  v.  Darcll  (3  Beav.  324). 

Mr.  Follett  and  Mr.  Nicholls,  for  the  executors,  contra.  It  is  impossible  to  ascertain 
which  of  the  two  granddaughters  was  meant.  It  is  a  mere  matter  of  conjectiu'e,  and 
therefore  the  bequest  fails  for  uncertainty. 

Secondly,  the  debt  was  satisfied  by  the  legacy.  It  is  shewn  by  the  account  l)ook 
to  have  been  exactly  of  the  same  amount.  In  IJ'athen  v.  Stiiith  (4  Mad.  325),  a 
covenant  in  a  settlement,  to  leave  a  sum  by  will,  was  held  to  be  satisfied  by  a  legacy 
to  the  same  amount,  though  followed  by  a  general  direction  for  payment  of  debts. 
In  [18]  Chana'i/s  ca-tc  (1  P.  Vnis.  408  ;  10  Mod.  399),  a  bequest  of  £500  was  held  to 
be  a  satisfaction  of  a  bond  debt  for  £100  ;  and  in  Gaijnon  v.  Woml  (1  Dick.  331),  a 
bequest  of  £500  was  held  to  be  a  satisfaction  of  a  deljt  of  £200. 

Mr.  K.  Palmer,  in  reply. 

The  M.^ster  of  the  Rolls  [Sir  John  Romilly].  I  think  the  Plaintiffs  have 
made  out  their  case.  On  the  question  as  to  which  of  the  two  granddaughters  was 
intended,  I  am  of  opinion  that  there  is  not  so  much  doubt  that  the  Court  must  hold 
the  gift  void  for  uncertainty.  The  facts  that  the  Plaintiff  lived  with  the  testator 
one  year  and  a  half  when  a  child,  and  that  he  offered  to  adopt  her,  are  strong  in  her 
favour.  These  very  account  books  are  sufficient  to  shew  that  the  Plaintiff  was 
constantly  present  to  his  mind  ;  and  he  owed  her  money,  he  kept  her  accounts  apart, 
she  lived  with  him,  and  he  apprenticed  her.     But  with  respect  to  the  other  Elizabeth 
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Bawdeii,  there  is  a  total  absence  of  any  evidence  pointing  to  any  close  relation  between 
her  and  the  testator.  When  I  find  the  one  constantly  present  to  the  testator's  mind 
md  the  other  not,  the  natural  presumption  is  that  the  legacy  was  intended  for  the 
'former.  The  observation  on  the  account  book  that,  although  the  name  of  Elizabeth 
Bawden  is  repeatedly  stated  in  it,  there  is  nothing  to  mark  which  was  intended,  is 
(removed  by  the  admission  that  in  one  place  the  name  necessarily  referred  to  the 
iPlaintiff,  to  whom  the  sum  was  owing,  and  the  presumption  is  that  the  same  Elizal^eth 
iBawden  was  intended  throughout.  It  is  said  that  probabl}^  the  offer  of  adoption  being 
.refused,  the  testator's  preference  might  have  been  removed,  but  this  is  repelled  by 
the  fact  that  they  were  afterwards  on  [19]  very  good  terms  and  constantly  visiting. 
[  am  therefore  bound  to  come  to  the  conclusion  that  the  Plaintiff  was  the  Elizabeth 
I'.iiwden  intended,  and  that  this  legacy  of  £1.50  belongs  to  her. 

I  cannot  hold  that  this  legacy  of  £150  was  a  satisfaction  of  the  £150  debt  due 
from  the  testator  to  the  Plaintiff.  In  the  first  place,  he  puts  this  legacy  in  the  same 
situation  as  all  his  other  legacies.  He  says,  "after  payment  of  mj- debts,"  I  give 
certain  legacies  in  cash  ;  they  are  all  exactly  in  the  same  position.  It  is  possible  that 
tthe  testator  supposed  that  this  granddaughter  could  not  take  both  the  debt  and 
llegacy  ;  l>ut  nothing  is  said  in  the  will ;  on  the  contrary,  there  is  an  express  direction 
;to  pay  both  the  debts  and  the  legacies,  and  the  legacies  are  to  be  paid  "to  the 
(individuals." 

The  result  is  that  if  the  testator  had  a  different  intention,  he  has  failed  to  express 
it,  and  I  therefore  think  that  both  the  debt  and  legacy  are  payable  to  the  Plaintiff". 


![s. 


[20]     In  re  Langmead's  TrusT8.(1)     Jan.  12,  13,  Feh.  13,  1855. 

C.  24  L.  J.  Ch.  237  ;  1  Jur.  (N.  S.)  198 ;  3  W.  R.  260.      Affirmed,  7  De  G.  M.  & 
G.  353 ;  44  E.  R.  138 ;  24  L.  J.  Ch.  589  ;  1  Jur.  (X.  S.)  1058 ;  3  W.  R.  602.] 

The  partnership  between  A.  and  B.  was  dissolved  and  A.  retired.  A.,  by  deed, 
agreed  to  execute  an  assignment  to  B.  of  the  partnership  assets  (part  of  which  con- 
sisted of  a  policy  of  which  the  jmrtners  were  assignees),  and  B.  was  to  covenant  to 
pay  the  debts  and  indemnify  A.  against  them.     No  further  deed  was  executed.    A. 

I  died,  and  B.  afterwards  assigned  the  policy  to  a  purchaser  who  had  notice  of  the 
deed.  A.'s  executors  were  afterwards  compelled  to  pay  partnership  debts  which 
ought  to  have  lieen  discharged  by  B.  The  policy  being  adversely  claimed  by  the 
purcha.ser  and  by  A.'s  executors  :  Held,  that  though  A.  and  his  executors  were 
entitled  to  pursue  any  portion  of  the  partnership  property  in  the  hands  of  B.,  and 
have  it  applied  in  payment  of  the  partnership  debts,  yet  that  they  had  no  such 
light  as  against  the  purchaser  from  B.  though  with  notice,  for  he  was  not  bound  to 

I     see  to  the  application  of  the  purchase-money. 

IA.  (a  retiring  partner)  agreed  to  assign  a  policy  (part  of  the  partnership  assets)  to  B. 

i     (the  continuing  partner)  on  certain  terms.     B.  mortgaged  it  to  C,  who  gave  notice 

'  1(1  the  otlice.  B.  afterwards  became  bankrupt.  Held,  that  the  policy  was  not 
within  the  ordci'  and  disposition  of  B.  either  as  against  A.  or  C. 

1  William  Langmead  and  John  Clark  Langmead  were  partners  in  a  brewery.  Part 
of  their  assets  consisted  of  a  policy  of  assurance  effected  in  the  name  of  Mr.  Windsor, 
land  by  him  assigned  to  the  partners. 

;       In  1825  John  Clark  Langmead  retired,  and  by  a  deed  executed  by  the  partners, 

idated  the  5th  of  February   1825,  it  was  agreed  that  the  partnership  should  stand 

.dissolved;    that  general   releases  should   be  executed   between    both    parties;    that 

William  Langmead  should  pay  to  John  Clark  Langmead  the  sum  of  £2000,  and  that 
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in  consideration  thereof,  John  Clark  Langmead  should  convey  and  assign  to  William 
Langmead  all  the  partnership  stock,  and  eftects,  and  all  debts  due  to  the  conconi, 
together  with  all  mortgages,  bonds,  and  other  securities,  itc,  and  all  benefit  and 
advantiii'e  to  arise  [21]  from  the  said  trade  or  business,  and  also  all  his  share  in  the 
freehold  and  leasehold  messuages  and  hereditaments  belonging  to  the  partnership, 
subject  to  the  performance  of  the  covenants  and  the  discharge  of  the  incumbrances 
atfecting  the  same.  And  it  was  by  this  indenture  agreed  that  for  the  purpose  of 
carrying  it  into  ett'ect,  all  proper  and  necessary  deeds  should  be  executed  between  the 
parties ;  and  that  iu  the  rleeds,  to  be  so  executed,  there  should  be  contained  a 
covenant  on  the  part  of  John  Clark  Langmead  that  he  would,  after  the  '-'"Jth  of 
March  then  next  following,  do  all  lawful  and  necessary  acts,  at  the  expense  of 
William  Langmead,  for  recovering  any  of  the  debts  due  to  the  firm,  and  for  the 
purpose  of  enaV)ling  him  to  sell  or  dispose  of  all  or  any  of  the  lands  and  property 
belonging  thereto,  and  that  he  would  enter  into  all  necessary  and  other  assurances 
for  all  or  any  of  the  purposes  aforesaid  ;  and  also  that  these  deeds  should  contain  a 
covenant,  on  the  part  of  William  Langmead,  that  he  would  pay  all  the  debts  and 
demands  of  or  upon  the  concern,  and  indemnify  John  Clarke  Langmead,  and  his 
estate,  against  the  Same. 

Xo  further  deed  was  executed  in  pursuance  of  the  covenant  contained  in  this 
deed,  but  under  it  William  Langmead  took  possession  of  all  the  partnership  property, 
stock  and  effects,  including  the  policy  of  insurance  on  the  life  of  Mr.  Windsor;  and 
he,  thereafter,  carried  on  the  business  on  his  own  account. 

William  Langmead  paid  the  £'_'000  to  John  Clark  Langmead  a  considerable  time 
after  the  dissolution  of  the  partnership.  He  did  not,  however,  pay  all  the  debts  due 
from  the  firm,  though  during  the  life  of  John  Clark  Langmead  no  claim  was  made  on 
him  by  any  partnership  creditor. 

[22]  John  Clark  Langmead  died  in  1830,  haxing,  by  his  will,  given  all  his  real 
and  personal  property  to  the  present  Petitioner. 

On  the  1st  of  September  1831,  about  eight  months  after  the  decease  of  John 
Clark  Langmead,  William  Langmead  assigned  the  policy  effected  on  the  life  of  Mr. 
Windsor,  and  other  property,  to  Walter  Boyd,  to  secure  the  repayment  of  £4000 
then  advanced  to  him  by  Walter  Boyd.  William  Langmead,  at  the  same  time,  gave 
Walter  Boyd  a  power  of  attorney  to  receive  the  sums  to  become  payable  on  the 
policy.  Subsequently  to  this,  in  a  suit  for  administering  the  estate  of  John  Clark 
Langmead,  several  persons  who  were  creditors  of  the  firm  at  the  date  of  the  dissolu 
tion  of  the  partnership,  came  in  and  proved  debts,  amounting  in  the  whole  to  £1373, 
and  which  were  paid  out  of  the  estate  of  John  Clark  Langmead.  These  were  debts 
which,  in  accordance  with  the  indenture  of  dissolution  of  the  6th  of  February  1825, 
William  Langmead  was  bound  to  pay,  and  against  which  he  had  covenanted  to 
indemnify  both  John  Clark  Langmead  and  his  estate. 

At  the  time  of  the  execution  of  the  assignment  of  1st  of  September  1831  Walter 
Boyd  had  express  notice  of  the  deed  of  5th  February  1825,  and  that  this  policy 
formed  part  of  the  partnership  assets  which  had  been  taken  by  William  Langmead, 
and  consequently  he  had  express  notice  that  AVilliam  Langmead  was  bound  to  pay 
the  debts  of  the  partnership,  and  to  indemnify  John  Clark  Langmead  and  his  estate 
against  them. 

In  1837  Mr.  Boyd  died,  and  in  1838  his  executors  gave  notice  to  the  insurance 
company  of  the  assignment  of  Windsor's  policy  to  their  testator  by  the  deed  of  the 
1st  of  September  1831. 

[23]  On  the  23d  of  June  1810  William  Langmead  became  bankrupt,  and  his 
assignees  assigned  the  policy  in  question  to  a  person  of  the  name  of  Watts. 

In  1841  William  Windsor  died,  and,  in  consequence  of  adverse  claims,  the  amount 
received  on  this  policy  was  paid  into  Court.  It  was  claimed,  firstly,  by  the  Petitioner, 
who  was  entitled  to  John  Clark  Langmead's  estate  ;  secondly,  by  the  executois  of 
Walter  Boyd  ;  and  thirdly,  by  AVatts,  claiming  under  the  assignees  of  William 
Langmead,  who  insisted  that  it  was  within  the  order  and  disposition  of  the  bankrupt, ' 
at  the  time  of  the  bankruptcy. 

Mr.  Follett,  in  support  of  the  petition  for  payment  to  the  residuary  legatee  of 
John  Clark  Langmead,  contended  that  the  policy,  being  partnership  property,  formed 
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imrt  of  the  joint  assets,  and  was  primarily  applicable  to  the  payment  of  the  joint 

ireditors ;    and  that  until   the  assignment  had  been    perfected,  and   the   indemnity 

I'iven,  William  Langmead  had  no  power  to  dispose  of  any  more  than  his  share,  after 

llischarging  the  joint  liabilities.     He  argued  also  that  by  the  deed  of  dissolution  the 

policy  was  to  be  assigned,  subject  to  the  incumbrances  affecting  the  same,  and  that 

;;he  produce  of  it  was  applicable,  in  the  first  place,  to  the  payment  of  the  partnership 

:lebts,  and  Boyd,  having  full  notice  of  these  facts,  was  bound  by  all  the  equities 

petween  the  partners,  and  could  claim  no  more  than  his  assignor,  who  in  equity  was 

;30und  to  apply  the  produce  of  the  policy  in  exonerating  his  co-partner  from  partner- 

iihip  liabilities ;  that  the  covenants  in  the  deed  not  having  been  performed,  the  estate 

;)f  John  was  entitled  to  be  recouped,  out  of  the  produce  of  the  policy,  the  amount  of 

>;he  debts  which  it  had  paid,  and  against  which  it  was  to  be  indemnitted. 

I      [24]  Mr.  Lloyd  and  Mr.  Nalder,  for  Boyd's  executors,  contended  that  the  assign- 

[uent  to  him  was  valid,  and  being  perfected  by  notice  to  the  insurance  company,  his 

;itle  was  indisputable.     That  the  very  object  of  the  deed  of  dissolution  was  to  give 

II   the  contiraiing  partner  the  power  of    realizing  the  assets,  for  payment  of   the 

tutnership  debts,  and  which  power  the  surviving  partner  possessed  independently  of 

he  deed  of  dissolution.     That  the  purchaser,  though  with  notice,  was  not  bound  to 

•ui'  to  the  application  of  the  purchase-money  in  payment  of  del)ts  not  specified,  and 

hat  the  surviving  partner  had,  by  law,  full  power  to  sell  and  pledge  the  assets.    They 

iic.l   BuiriiU/e  v.  How  (1   Y.  &  C.  (C.  C),   183);  Clack  v.  Holland  (19  Beav.  262); 

'■  iiLiiis  V.  Hiles  (6  Ves.  646) ;  Gibson  v.  Goldsmid  (18  Beav.  584,  reversed  by  the  Lords 

liistices  [5  l)e  t4.  M.  &  G.  757] ). 

Mr.  C.  T.  Simpson,  for  the  executors  of  Watts,  contended  that  the  policy  was 
.vithin  the  order  and  disposition  of  the  bankrupt,  and  belonged  to  his  assignees.     He 
•eferred  to  (rihson  v.  Oldjitld  (4  Car.  &  P.  313). 
Mr.  Wickens,  for  the  trustees. 
Mr.  Follett,  in  reply. 

The  Master  ok  the  Rolls  reserved  judgment. 

Fuh.  13.     The  M.\ster  of  the  Rolls  [Sir  John  Romilly].      The  question  is,  who 
~  entitled  to  the  moTiey  in  Court  which  represents  the  policy? 

,  [25]  The  claimants  are  the  Petitioner,  who,  being  the  sole  residuary  deWsee  and 
legatee  of  John  Clark  Langmead  (all  of  whose  debts  have  been  paid  in  the  suit 
instituted  for  the  administration  of  his  estate),  is  the  person  entitled  to  this  money,  if 
|;he  claim  of  John  Clark  Langmead's  estate  can  be  substantiated.  This  claim,  how- 
'ver,  is  contested  on  one  hand  by  the  executors  of  Walter  Bo^ai,  who  claim  under  the 
i'  mI  of  the  1st  of  September  1831,  and  also  by  the  executors  of  Watts,  who  claim 
nider  the  assignment  from  the  assignees  of  William  Langmead.  The  claim  of  the 
IJxecutors  of  Watts  may,  I  think,  be  very  shortly  disposed  of :  he  claims  the  policy 
imoney  on  the  ground  that  the  policy  was  in  the  order  and  disposition  of  the  bankrupt 
'it  the  date  of  the  bankruptcy,  and  that  therefore  the  assignees  of  the  bankrupt  were 
J3ntitled  to  assign  it  to  Mr.  Watts.  But  this  was  not  so,  for  the  notice  to  the 
iinsurance  company,  given  in  February  1838,  by  the  executors  of  Walter  Bovd,  which 
Kvas  prior  to  the  bankruptcy  of  William  Langmead,  removes  any  question  on  this 
{uibject.  I  am  of  opinion,  therefore,  that  the  claim  of  the  executors  of  Mr.  Watts 
inust  fail. 

The  contest  between  the  Petitioner  and  the  executors  of  Walter  Boyd  is  not  so 
i-ily  disposed  of;  but  on  the  whole,  I  am  of  opinion  that  the  claim  of  the  executors 
,A  Walter  Boyd  is  the  preferable  one,  and  that  it  must  prevail.  I  do  not  douljt  that 
IJohn  Clark  Langmead  was,  or  that  his  executor?  after  his  decease  were,  entitled  to 
jpursue  and  specificallv  to  apply  towards  the  payment  of  the  debts  of  the  partnership 
jiiiy  portion  of  the  partnership  property  which  they  could  point  out  to  be  in  existence 
in  the  hands  of  William  Langmead  :  but  when  this  property  had  got  in  the  hands  of 
in  assignee  or  purchaser  for  value  from  William  Langmead,  a  different  class  of 
considerations  arises.  I  think  that  the  [26]  case  of  the  Petitioner  cannot  l)e  put 
iaigher  than  one  of  an  express  trust  vested  in  William  Langmead,  to  .sell  the  property 
|uid  apply  the  proceeds  in  pjiyment  of  the  debts  of  the  partnership.  If  that  had  been 
|:he  case,  a  purchaser  from  William  Langmead,  even  with  express  notice  of  that  trust, 
|«vould  not  have  been  bound  to  see  to  the  application  of  the  purchase-money.     This  is 
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settled  by  many  cases  which  I  had  to  consider  lately  in  a  ease  of  Iiohinson  v.  Lomii.  i 
(17  Beav.  592). 

The  case  before  me  is,  I  think,  weaker  than  the  case  I  have  suggested  ;  it  certainly 
cannot,  in  my  opinion,  l)e  put  higher  than  this — viz.,  that  John  Clark  Langmead 
was  entitled  to  have  pi'operty  applied  in  payment  of  the  partnership  tlebts  as  long  a? 
any  debts  existed  ;  but  even  that  right,  under  the  agreement  of  the  Sth  of  February 
1825,  only  continued  until  William  Langmead  had  executed  a  proper  indemnity  tv, 
secure  John  Clark  Langmead  against  the  debts  of  the  firm.  Such  an  indemnity  John. 
Clark  Langmead  might  have  compelled  William  Langmead  to  execute  ;  but  for  a 
period  of  nearly  six  years,  he  continued  satisfied  with  the  matter  remaining  as  it 
stood,  .simply  in  covenant ;  and  then,  upwards  of  six  years  after  the  dissolution  of  the, 
partnership,  when  Walter  Boyd  might  rea.sonably  have  supposed  that  all  the  debts  of; 
the  concern  had  been  either  paid  or  barred  l)y  lapse  of  time,  and  when  no  claim  had 
been  made  by  any  creditor  on  John  Clark  Langmead  or  on  his  executors,  or  by  them- 
against  William  Langmead,  Walter  Boyd  takes  an  assigimient  for  value  of  part  of  the, 
partnership  property.  This  is,  in  my  opinion,  a  valid  transaction,  constituting  him 
the  real  owner  of  the  property  so  assigned  in  priority  to  [27]  any  claim  which  Johiii 
Clark  Langmead,  or  his  estate,  could  have  thereon.  J 

If  I  was  to  hold  otherwise,  the  result  would  be  that  in  the  case  of  the  dissolution 
of  partnership,  by  a  deed  similar  to  that  before  me  (a  case  of  common  occurrence),  the 
partner  continuing  to  carry  on  the  business  would  be  paralyzed  in  his  eflbrts  ;  he 
would  be  unable  to  dispose  of  any  portion  of  the  partnership  property,  as  no  one  would 
purchase  property  at  its  fair  value,  under  the  apprehension  of  its  being  afterwards  laid 
hold  of,  as  specifically  lial)Ie  to  pay  the  partnership  debts,  which  the  continuing 
partners  might  have  omitted  to  discharge. 

I  am  of  opinion,  in  this  case,  that  the  executors  of  Walter  Boyd  are  entitled  to 
have  the  money  and  Exchequer  bills  in  Court  applied,  as  far  as  may  ))e  necessary,  in| 
payment  of  the  amount  due  on  the  mortgage  security  of  the  1st  of  September  1831  :• 
but  I  am  of  opinion  that  the  Petitioner  is  entitled  to  the  balance,  if  any,  remaining 
after  that  payment. 

Note.— Affirmed  by  the  Lords  Justices,  July  12,  1855.  [7  De  G.  M.  Sc  G.  353.]  ! 


[28]     Bainbrigge  r.  Ortox.     Jan.  19,  1855. 

The  PlaintifT  described  himself  as  of  "Gray's  Inn,  barrister-at-law,  and  of  Xo.  2 
Cloisters,  Middle  Temple."  The  I)efendant  pleaded  that  the  description  was  false, 
and  that  the  Plaintifl'  was  not  resident  at  No.  2  Cloisters,  Middle  Temple.  Held, 
that  the  plea  was  l)ad  in  form,  not  negativing  a  residence  at  Gray's  Inn. 

But,  quwre,  whether,  even  if  correct  in  form,  such  a  plea  could  be  supported. 

The  Plaintifl'  described  himself  as  "William  Arnold  Bainbrigge,  of  Gray's  Inn, 
barrister-at-law,  and  of  No.  2  Cloisters,  Temple,  in  the  City  of  London."  One  of  the 
Defendants  put  in  a  plea  in  these  words: — "That  the  PlaintifT  in  the  said  bill  is 
described  as  a  barrister-at-law,  and  of  No.  2  Cloisters,  Middle  Temple,  in  the  City 
of  London,  whereas  such  description  is  false,  the  fact  being  that  the  said  Plaintiff'  is 
not  now,  nor  was  he  at  the  time  of  filing  of  the  said  bill  in  this  suit,  nor  has  he  ever 
since  been  resident  at  the  said  No.  2  Cloisters,  Middle  Temple,  in  the  City  of  London 
aforesaid,  nor  was  his  residence  or  place  of  abode  known  to  me  at  the  date  of  his  filing 
the  said  bill,  nor  has  it  ever  since  been,  nor  is  it  now  known  to  me  ;  but  that  the  said 
Plaintiff  keeps  his  true  residence  a  secret  from  me." 

Mr.  H.  M.  Wright,  for  the  Defendant.  Though  the  form  of  this  plea  is  unusual, 
yet  there  is  authority  to  support  it.  At  law  such  a  plea  is  valid  ;  Comyn's  Digest( 
(Abatement,  E.  22).  The  mode  pursued  at  law  is  to  claim  oijer  of  the  writ,  and  if  the 
name  or  address  is  shewn  to  be  false,  it  is  held  a  sufficient  ground  to  stop  the 
proceedings.  [The  Master  of  the  Rolls.  That  is  the  case  of  pleas  in  abatement, 
of  which  we  know  little  or  nothing  in  this  Court.]  The  plea  is  not  a  novel  one  in 
equity,  and  can  be  supported  both  by  principle  and  authority.     The  true  address  is 
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one  of  the  formal  requisites  to  a  bill  ;  Mitford  (p.  42  (-tth  edit.) ) ;  and  a  Defendant  Ijy 
[29]  plea  may  take  advantage  of  any  substantial  want  of  form,  or  he  may  plead  that 
a  Plaintiff  "does  not  sustain  the  character  he  assumes;  Mitford  (p.  230)." 
I  III  llowleif  V.  Ecdes  (1  Sim.  &  Stu.  -ill),  the  Defendant  pleaded  that  the  Plaintiff  did 
not  reside  at  the  place  stated  in  the  bill,  and  it  was  held  that,  after  demurrer  overruled, 
:the  Defendant  could  not  plead  without  leave  of  the  Court ;  thus  implying  that  the 
plea  itself  was  valid.  In  Sniith  v.  Smith  (I  Kay,  App.  xxii.),  Vice-Chancellor  Wood 
considered  such  a  plea  good,  and  the  present  plea  has  been  formed  on  the  model  of 
the  one  filed  in  that  case,  varied  however  to  meet  the  objection  there  made  to  it  by 
Vice-Chancellor  Wood.  The  address  No.  2  Cloisters,  Middle  Temple,  is  the  address 
Df  the  Plaintiff's  solicitors,  as  appears  by  the  bill,  but  it  is  not  the  Plaintiff's  address, 
which  the  Defendant  has  a  right  to  know.  Though  this  plea  is  based  on  somewhat 
technical  grounds,  yet  technical  rules  are  intended  to  produce  substantial  justice  and 
■prevent  evasion.  [The  Master  of  the  Rolls.  Is  not  the  proper  mode,  according 
to  modern  practice,  to  apply  for  security  for  costs  in  cases  of  misdescription  ?]  The 
Defendant  is  now  in  contempt  for  want  of  an  answer,  and  could  not,  therefore,  have 
•made  the  application,  and  the  onlv  course  left  him  was  to  plead.  He  referred  to 
\Hmhon  v.  Hudson  (1  Sim.  &  Stu.  512);  Mitf.  Pleading  (pp.  216,  217). 

Mr.  R.  Palmer,  conim.  This,  being  a  dilatory,  must  be  treated  strictly.  The 
>»se  of  Smith  v.  Smith  decides  nothing,  for  it  was  disallowed.  Though  a  plea  to  the 
.loerson,  in  the  nature  of  a  plea  in  abatement,  may  be  pleaded  in  equity,  vet  no  such 
plea  as  the  present  is  [30]  enumerated  in  the  books  ;  Redesdale  (p.  226  (4th  edit.) ) ; 
Beames  on  Pleas  (pp.  56,  121).  At  law,  a  plea  in  abatement  goes  to  the  whole  case, 
md,  being  allowed,  the  cause  is  out  of  Court;  but,  in  eciuity,  it  is  a  mere  matter  of 
imendment.  The  practice,  in  cases  of  misdescription,  has  always  been  to  apply  for 
security  for  costs,  and  this  furnishes  full  protection  to  a  Defendant.  But  here  the 
right  to  move  for  security  for  costs  has  been  lost,  and  it  would  be  an  extraordinary 
^proposition  to  say,  that  when  the  right  to  obtain  security  for  costs  has  been  lost  b\- 
iwaiver,  the  Defendant  can,  by  such  a  plea,  stop  the  suit. 

,  Secondly,  the  plea  is  bad  in  point  of  form,  for  it  does  not  negative  the  whole 
description,  which  is,  "  William  Arnold  Bainbrigge,  of  Gray's  Inn,  barrister,  and 
,2  Cloisters,  Temple."  The  plea  does  not  negative  the  first  part  of  the  description, 
'for  "  Gray's  Inn  "  is  to  be  intended  as  descriptive  of  his  residence  there,  and  not  of 
'bis  being  a  barrister  of  that  Inn  of  Court.  This  is  not  covered  by  the  plea.  It  is 
lilso  informal  for  duplicity,  for  it  raises  a  question  as  to  the  Defendant's  knowledge 
:of  the  Plaintift"s  address.  He  cited  liiffbi/  v.  liiffhi/  (15  Sim.  90) ;  Emmott  v.  Mitchell 
!(I4  Sim.  4.32). 

i  Mr.  Wright,  in  reply,  contended  that  "Gray's  Inn,  barrister,"  was  a  description 
lof  the  person  and  not  of  the  place  of  residence. 

'  The  Ma.ster  ok  the  Rolls  [Sir  John  Romilly].  If  the  latter  part  of  the  descrip- 
'tion  had  been  omitted,  I  should  be  of  opinion  that  there  was  a  suthcient  address  [31] 
;on  this  bill.  The  sentence  would  then  run  thus  :  humbly  complaining  sheweth  unto 
your  Lordship  "A.  B.,  of  Gray's  Inn,  barrister-at-Iaw."  If  it  had  stopped  there,  the 
'Defendant  could  not  have  objected  that  the  address  of  the  Plaintiff  had  been  omitted, 
!for  Gray's  Inn  is  as  much  a  place  of  residence  as  the  Temple,  New  Inn  or  Clement's 
;lMn.  But  if  the  Plaintiff  had  described  himself  as  being  a  barrister  of  the  Society 
of  Gray's  Inn,  I  agree  there  would  be  no  address.  This  plea,  therefore,  does  not 
'cover  the  whole  address,  but  merely  negatives  the  residence  in  the  Temple,  and  in 
Imy  opinion  it  is  insufficient. 

!  I  wish  particularly  to  guard  myself  against  its  being  supposed  that  I  have  said 
■  anything  to  countenance  the  doctrine  that  such  a  plea  as  this  can  be  maintained.  It 
iis  new  to  me.  I  have  never,  in  practice,  met  with  one  like  it,  and  it  is  difficult  to 
reconcile  it  with  the  principles  and  practice  of  the  Court.  The  ordinary  mode  of 
iproceeding  in  such  cases  is  to  move  for  security  for  costs. 
I      Overrule  the  plea. 


R.  v.— li 
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[32]    Palmer  r.  Newell.    .1/a/r/i  13,  14,  1855. 

[Affirmed,  5  De  G.  M.  &  G.  74  ;  44  E.  R.  317  ;  25  L.  J.  Ch.  461  ;  2  Jur.  (N.  S.)  268. 
See  Cliarks  v.  Burke,  1888,  60  L.  T.  381  ;  PliiUips  v.  Cai/ley,  1889,  43  Ch.  D.  224  (n.); 
In  re  Brace  [1891],  2  Ch.  677.] 

In  1838  A.  B.  executed  a  voluntary  deed,  securing,  out  of  his  estate,  life  annuities  to 
seven  persons,  payable  on  his  decease.  In  18-01  he  e-xecntcd  another  voluntary 
deed,  covenanting  to  pay  annuities  very  dissimilar  in  their  nature  to  five  of  the 
same  persons.     Held,  that  the  latter  were  not  substitutional  for  the  former. 

A.  B.,  by  two  deed.s,  made  provision  for  his  natural  children  and  their  mothers. 
Held,  that  the  fact  that  the  settlor  could  not  place  himself  in  hco  parentin  as  to  the 
latter,  shewcfl  that  it  was  not  his  intention  to  do  so  as  to  the  former. 

On  a  question  of  construction  of  a  deed,  parol  evidence  is  inadmissible  to  shew  the 
intention  of  the  parties  thereto. 

By  an  indenture,  dated  10th  of  August  1838,  Sir  John  Chichester,  for  a  nomiiuJ 
consideration,  demised  a  freehold  estate  to  Lozon,  Newell,  Robert  B.  Chichester  and 
AVitham,  for  1000  years,  to  commence  on  his  death,  upon  trust  to  raise  the  following 
life  annuities: — An  amiuity  of  £100  for  Sarah  Lavallin  for  life,  an  annuity  of  £100 
for  her  son  Robert  Bruce  for  life,  an  annuity  of  £52  for  .Sarah  Benham  for  life,  an 
annuity  of  £52  for  her  daughter  Sarah  Palmer  Benham  for  life,  an  annuity  of  £20 
for  Elizabeth  Hellyer,  the  wife  of  William  Hellyer,  for  life,  an  annuity  of  £40  for 
Eliza  Hellyer  (the  daughter  of  Elizabeth  and  William  Hellyer)  for  life,  an  annuity  of 
£40  for  Elizabeth  (the  eldest  daughter  of  the  said  Elizabeth  Hellyer)  for  life.  These 
seven  annuities  were  to  be  paid  by  equal  half-yearly  payments  on  the  25th  day  of 
March,  and  the  29th  day  of  September,  in  every  year.  And  the  annuities  to  females 
were  to  be  paid  to  their  separate  use.  Power  was  thereby  reserved  to  the  settlor  to 
revoke  this  deed  by  any  deed  "attested  by  two  or  more  credible  witnesses,  or  bv  bis 
last  will." 

The  deed  was  executed  by  the  settlor  alone,  but  was  attested  by  one  of  the 
trustees. 

In  1839  Sarah  Benham,  one  of  the  annuitants,  married  Hull,  and  in  1840  Elizabeth 
Hellyer,  another  annuitant,  died. 

[33]  By  another  indenture,  dated  the  27th  of  June  1851,  and  made  between  SlC 
John  Chichestei'  of  the  one  part,  and  James  and  Robert  B.  Chichester  of  the  other 
part,  after  reciting  that  Sir  John  was  desirous  of  securing  the  payment,  after  his 
decease,  of  the  several  annuities  thereinafter  mentioned,  to  the  persons  thereinafter 
named,  and  that  James  and  Robert  B.  Chichester  had  agreed,  at  his  request,  to  be 
trustees  for  enforcing  the  covenants  thereinafter  contained.  Sir  John,  for  divers  good 
causes  and  considerations,  covenanted  with  the  trustees,  that  in  case  Sarah  Eavallin 
should  survive  Sir  John,  and  her  son  Robert  Bruce  should  be  living  and  under  thel 
age  of  twenty-one  years  at  the  decease  of  Sir  John,  he,  his  executors,  iV'c,  would  pay 
to  Sarah  Lavallin  an  annuity  of  £150  until  Robert  Bruce  should  attain  twenty-one 
years,  or  die  under  that  age  (such  annuity  to  continue  whether  Sarah  Lavallin  should 
remain  single  or  marry).  And,  further,  that  immediately  after  Robert  Bruce  should 
attain  twenty-one,  or  die  under  that  age  (in  case  he  should  be  living  and  under  the 
age  of  twenty-one  years  at  the  decease  of  Sir  John,  and  Sarah  Lavallin  should  be 
then  living,  and  a  spinster),  or  from  and  immediately  after  the  decease  of  the  said 
Sir  John  (in  case  Robert  Bruce  should  have  attained  the  age  of  twenty-one  years,  or 
died  under  that  age  in  the  lifetime  of  Sir  John,  and  Sarah  Lavallin  should  be  living, 
and  a  spinster,  at  the  decease  of  Sir  John),  the  heirs,  &c.,  of  Sir  John  would  pay 
Sarah  Lavallin  an  annuity  of  £100  during  her  life  until  she  should  marry.  And, 
further,  that  in  case  Sarah  Lavallin  should  survive  Sir  John,  and  should  marry,  then 
his  heirs,  &c.,  would,  from  her  marriage,  or  from  the  decease  of  Sir  John,  or  from 
the  time  when  Kobert  Bruce  should  attain  twenty-one  years,  or  die  under  that  age, 
pay  her  an  annuity  of  £50  for  life.  And  in  case  Robert  Bruce  should  survive  Sir 
John,  and  should  attain  twenty-one,  then  the  heirs,  [34]  &c.,  of  Sir  John  would  pay 
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llobert  Bruce,  from  the  decease  of  Sir  John,  or  from  Robert  Bruce's  attaining  twenty- 
jine,  and  during  the  life  of  Robert  Bruce,  such  annuity  as  is  hereinafter  mentioned 
jthat  is  to  say),  in  case  Sarah  Lavallin  should  have  died  or  married  before  the  now- 
itating  covenant  should  come  into  operation,  an  annuity  of  £100  during  the  life  of 
jvobert  Bruce  ;  and  in  case  Sarah  Lavallin  should  be  living,  and  a  spinster,  when  the 
iovenant  should  come  into  operation,  an  annuity  of  £50  during  the  joint  lives  of 
iobeit  Bruce  and  Sarah  Lavallin,  or  until  she  should  marry,  in  the  lifetime  of  the 
aid  Robert  Bruce,  and  after  the  decease  or  marriage  of  Sarah  Lavallin,  in  the  lifetime 
if  Robert  Bruce,  an  annuity  of  £100,  during  the  life  of  Robert  Bruce.  And,  farther, 
hat  in  case  Eliza  Hellyer  should  be  living  at  the  death  of  the  said  Sir  John,  his 
eirs,  .Vc,  would  pay  her  an  annuity  of  £20  for  life.  And  in  case  Sarah  Palmer 
jJenham  should  be  living  at  his  decease,  his  heirs,  &c.,  would  pay  her  an  annuity  of 
['20  for  life.  And,  further,  that  in  case  Elizabeth  Damer  (formerly  Handcock) 
hould  be  living  at  the  decease  of  Sir  John,  his  heirs,  &c.,  would  pay  her  an  annuity 
■f  £15  for  life.  And  it  was  provided  that  the  annuities  should  be  paid  by  half- 
early  payments,  and  that  the  first  of  the  said  half-yearly  payments  (except  as  therein 
'lentioned)  should  be  made  at  the  expiration  of  six  calendar  months  next  after  his 
lecease.  But  it  was  thereby  provided  that  in  case  any  of  them,  Sarah  Lavallin, 
:tobert  Bruce,  Eliza  Hellyer,  Sarah  Palmer  and  Elizabeth  Damer,  should,  at  any  time, 
\3main  more  than  twenty-four  hours,  during  any  twelve  mouths,  at  the  then  present 
iiansion-house  of  Sir  John,  then  and  in  such  case,  and  immediately  thereupon,  their 
.niuiities  should  cease. 

'  This  second  deed  was  executed  by  Sir  John  and  by  [35]  one  of  the  trustees, 
i'he  several  annuitants  were  Sir  John's  natural  children  and  their  mothers, 
j  Sir  John  made  his  will  in  June  1851,  and  he  died  in  December  following.  The 
jeeds  were  found  in  the  possession  of  Mr.  Norris,  the  successor  in  bu.sincss  of  Mr. 
[Vitham,  the  family  solicitor  and  the  trustee  of  the  deed  of  1838.  This  suit  was 
;istituted  by  Sarah  Palmer  Benham  and  Eliza  Hellyer,  to  compel  payment  of  the 
•nnuities.  The  annuitants  claimed  both  sets  of  annuities,  but  this  was  resisted  by 
(he  testator's  heir  and  the  other  parties  interested  in  his  estate,  on  the  following 
rounds  :  First,  that  the  deed  of  1838  was  voluntary,  and  had  not  been  executed  by 
'he  trustees  and  annuitants  so  as  to  make  it  operate.  Secondly,  that  it  had  not  been 
nally  delivered  by  Sir  John,  but  had  continued  in  the  possession  of  his  solicitor  as 
'n  iscrou:  Thirdly,  that  Sir  John,  when  he  executed  the  deed  of  1831,  had  for- 
lotten  the  existence  of  the  deed  of  1838,  and  had  executed  the  second  deed  under  a 
iiistake.  Fouithly,  that  the  deed  of  1838  was  of  a  testamentary  character,  and  hail 
;een  revoked  by  the  will  of  1851.  Fifthly,  that  one  set  of  annuities  were  substitu- 
'onal  for  the  other,  and  that  the  parol  evidence  proved  that  Sir  John  did  not  intend 
3  give  double  portions.  Sixthly,  that  the  deed  of  1838  was  revoked  by  the  deed  of 
)851,  and  by  the  will,  by  virtue  of  the  1  Vict.  c.  26,  s.  27,  which  operated  as  an 
xecution  of  every  power  possessed  by  Sir  John,  and  amongst  them,  of  the  power  of 
Invocation  reserved  to  him  by  the  deed  of  1838. 
j  Mr.  Bagshawe  and  Mr.  Bagshawc,  jun.,  for  the  Plaintiffs  :  and 
I  Mr.  Piggott,  Mr.  Speed  and  Mr.  Rodwell,  for  other  annuitants.  First,  the  deed 
If  1838  was  duly  executed  by  Sir  John,  and  was  binding  on  him  and  his  rei)re-[36]- 
jjntatives,  Fletcher  v.  Fletcher  (4  Hare,  67).  Secondly,  its  retention  in  the  settlor's 
!n8tody  is  immaterial  ;  Due  d.  Garnaius  v.  Knii/ht  (5  Barn.  &  Cr.  671)  ;  E.rton  v.  Scoit 
|6  Sim.  31);  Hall  v.  I'ahiwr  (3  Hare,  532).  But,  in  reality,  it  was  in  the  proper 
lustody,  viz.,  in  that  of  Mr.  Witham,  one  of  the  trustees.  Thirdly,  there  is  no 
■vidence  of  the  settlor  having  forgotten  the  first  deed  when  he  executed  the  second  ; 
in  the  contrary,  in  1846,  he  executed  a  deed  which  refers  to  the  deed  of  1838. 
('ourthly,  the  instrument  executed  in  1838  is  a  deed,  and  is  not  and  does  not  profess 
b  be  a  will.  Fifthly,  parol  evidence  of  the  settlor's  intention  is  inadmissible  ;  Hall  v. 
'UU  (1  Dru.  &  War.  94)  ;  Spence  on  Equity  Jur.  (p.  567) ;  Hurd  v.  Beach  (5  Mad. 
|51) ;  Lee  v.  Pain  (4  Hare,  216);  2  Taylor  on  Evidence  (p.  792).  But  these 
limuities  are  cumulative  and  not  substitutional.  The  doctrine  does  not  apply  to 
ecds,  but  merely  to  wills  ;  and  if  it  did,  still  the  annuities  are  so  dissimilar  in 
luantity  ami  (juality  as  to  prevent  their  being  cumulative,  even  in  the  ease  of  a 
I'stamentary  gift.      One  set  are  charged  on  the  real   estate,  the  other  are   mere 
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personal  charges,  the  trustees  are  different,  the  amounts  are  not  the  same,  and  the 
limitations  and  restrictions  on  them  are  totally  dirt'crent.  The  testator  did  not  place 
himself  in  loco  jnufittis,  and  as  to  some  of  the  annuitants,  the  relation  between  them 
and  the  settlor  rendered  that  impossible.  Sixthly,  a  will  cannot,  unless  by  express 
terms,  operate  as  a  power  of  revocation  ;  this  was  settled  by  the  Lords  Justices  in 
PomfrH  V.  I'eirimj  (18  Beav.  618),  reversing  the  decision  of  this  Court. 

They  also  cited  '2  Koper  on  Legacies  (p.  99.5). 

Mr.  J.  H.  Law,  for  the  trustees  of  the  deceased. 

[37]  Mr.  K.  Palmer  and  Mr.  Amphlett,  contra.     On  the  first  and  second  points  the 
deed  was  voluntary,  and  was  retained,  and  its  contents  were  never  communicated  to 
the  annuitants.     It  is  therefore  inoperative;  Nahlred  v.  Gilham  (l.P.  Wms.  577);' 
Boui/htan   v.  Boughton  (1   Atk.  625);    Birch  v.  Blagrave  (Amb.  264);  Brachenhxmj  v.  ' 
jlrackenhuri/  (2  Jac.  &  W.  391) ;  Cecil  v.  Butcher  {Ibhl.  565) ;  Uniacke  v.  Gilex  (2  Molloy, 
257).     In  Extmi   v.   Scott  the  deed   was  for  valuable  consideration  ;  and   in   Doc  d. 
Garnons  v.  Knight  the  delivery  was  found  by  the  jurv.     Thirdly,  it  is  proved  that  Sir ' 
John  had  forgotten  the  first  deed  when  he  executed  the  second.     Parol  evidence  is 
admissible   to  shew  this,  for  the  Court,  to  interpret  the  documents,  must  place  itself 
in   precisely  the  .same    position    as    the    testator,    and    take  cognizance    of   all   the  ' 
circumstances  under  which  the  second  deed  was  executed.     Fourthly,  the  document 
of  1838  was  testamentary,  for  it  was  only  to  operate  on  death,  and  it  contained  a 
power  of  revocation  ;  Rigden  v.  J'allier  (2  Ves.  sen.  252);   JJ'aril  v.  Turner  (Vnil.  431); 
Tomhgns  v.  LaMrrohe  (Iliiil.  591) ;  Hahergham  v.  Vincent  (2  ^'es.  jun.  238) ;  Mafterman  v. 
Maherleij  (2  Hagg.  248) ;  In  the  goods  of  Knight  (Ilnd.  554) ;  The  Attorncg-t General  v. 
Jones  (3  Price,  368);  Thorold  v.  ThoroJd  (1   Phillimore,   1);  AVilliams  on  Executors 
(parti,  book  2,   chap.  2,  sect.  3)  ;  A  caster  v.  Anderson  (19  Beav.   161).     Fifthly,  the'. 
gifts  are  substitutional.     The  settlor  placed  himself  in  loco  parentis,  this  Court  leaning 
against  double  portions,  and  the  latter  benefits  must  be  held  to  be  in  .substitution  or 
satisfaction  of  the  former  ;  Trimmer  v.  Batjne  (7  Yes.  508) ;  I'ljm  v.  Lochyer  (5  Mvl.  &  ' 
Or.  29);  Pmvys  v.  Mansfiehl  (3  Myl.  k  Cr.  359);  Ladii  [38]  Thynne  v.  The  Earl  of 
Glengall  (2  H.  L.  Cas.  131  :  1  Keen,  769)  ;  IFeall  v.  Bice  (2  Kuss.  &  Myl.  251) ;  Hookn 
V.   Allen  {PAd.  270);  Lloyd  v.  Harvey  (Ilnd.    310);  Sheffield  v.   The  Earl  of  Coventry 
{Ibid.  317)  ;  The  Earl  of  Durham  v.  JVharton  (3  CI.  fc  Fin.  146  ;  5  Sim.  297);  Savage 
V.  Carroll  (I   Ball.  &  B.  265);  Linguen  v.  5ouro(/ (Prec.  in  Ch.  400).     On  the  sixth 
point  they  relied  on  1  Vict.  c.  26,  s.  27. 

The  Master  of  the  Rolls  [Sir  John  Komilly].  A\'ith  respect  to  the  validity 
of  the  first  deed,  I  am  disposed  to  send  that  question  to  lie  tried  by  an  action  at  law, 
putting  the  heir  at  law  upon  terms  not  to  set  up  any  outstanding  legal  estate.  I 
should  not  do  so  if  I  thought  that  the  Plaintiff"  had  failed  upon  the  other  part  of  the 
case,  and  that,  on  equitable  considerations,  the  provisions  made  by  it  had  failed.  In 
the  observations,  therefore,  which  I  am  about  to  make,  I  will  assume  that  this  is  a  i 
good  deed,  and  that  it  does  not  operate  as  a  will.  On  that  assumption,  I  am  of 
opinion  that  there  has  been  no  revocation.  In  the  first  place,  I  am  of  opinion  that 
the  second  deed  does  not  operate  as  an  exercise  of  the  power  of  revocation  reserved 
by  the  first,  because  it  is  to  be  attested  by  two  or  more  credible  witnesses,  and  the 
second  deed  is  attested  by  one  witness  only.  I  am  also  of  opinion  that  Pomfret  v. 
Pernng  is  an  authority  shewing  that,  although  a  will  does,  by  virtue  of  the  statute, 
operate  as  a  general  exercise  of  all  powers  of  appointment,  yet  that  it  does  not 
operate  as  an  exercise  of  a  power  of  revoking  a  previous  instrument.  That  decision 
of  the  Lords  Justices  is  binding  upon  me,  and  therefore  I  must  hold  that  the  will  did 
not  operate  as  a  revocation  of  the  deed. 

[39]  Assuming,  then,  both  deeds  to  be  subsisting,  the  question  I  have  to  consider 
is,  whether  they  confer  double  portions  or  not.  I  will,  for  the  present,  exclude  from 
my  consideration  whether  the  grantor  of  the  deed  stood  in  the  position  of  a  parent 
towards  the  objects  of  his  bounty,  that  is,  whether  he  had  placed  himself  in  loco 
2Mrenlis  towards  them.  I  am  clearly  of  opinion  that  I  cannot  regard  the  e\idence 
which  has  been  given,  as  to  the  intention  of  Sir  John  P.  B.  Chichester  to  revoke  the 
first  deed,  and  to  grant  more  portions  than  one,  or  as  to  whether  he  had  forgotten 
the  first  deed.  It  appear.?,  however,  to  me,  that  the  evidence  would  amount  to 
nothing  if  it  were  received  ;  but  I  am  of  opinion  that  I  cannot  receive  it.     I  adopt 
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he  conclusion  expressed  by  Lord  St.  Leonards  in  the  case  of  Hall  v.  Hill  (1  Dru.  & 
Var.  94),  which,  I  think,  accurately  explains  the  principles,  and  which  are  also  laid 
own  by  Sir  James  Wigram  in  the  case  of  Lte  v.  Pain  (4  Hare,  216),  on  which 
resumptions  of  law  may  be  rebutted  or  fortified  by  jMirol  evidence,  as  distinguished 
rem  the  .admission  of  parol  evidence,  for  the  purpose  of  explaining  the  meaning  of 
xpressions  used  in  a  deed,  in  giving  a  construction  to  it. 

Then,  looking  at  the  two  deeds  by  themselves,  and  excluding  the  consideration  of 
ir  John  B.  Chichester  being  in  the  situation  of  a  parent  towards  the  objects  of  his 
iounty,  I  find  none  of  the  usual  grounds  for  holding  one  deed  to  be  in  satisfaction 
or,  or  merely  a  repetition  of,  the  former.  Li  the  first  place,  by  the  first  deed,  he 
reates  and  vests  in  trustees  a  term  in  certain  real  estates  in  Montgomeryshire,  in 
Jrder  that  the  trustees  may  receive  the  rents,  and  thereout  pay  annuities  to  seven 
icrsons,  payable  on  the  25th  of  March  and  the  29th  of  September.  By  the  second 
eed  he  covenants  with  [40]  different  trustees  to  pay  diti'erent  sums  of  money  to  five 
,f  the  same  persons ;  the  sums  not  only  vary  in  amount,  but  in  several  other  different 
lespects.  Thus,  an  annuity  of  a  particular  amount  is  to  be  paid  upon  a  particular 
Itate  of  ciicumstances,  which  is  to  be  diminished  by  a  certain  event  occurring,  and  to 
le  diminished  again,  and  to  cease  by  other  events  occurring.  [His  Honor  here 
'i?erved  on  the  differences  in  the  other  annuities,  and  proceeded  :] — I  find,  therefore, 
li-c  distinctions  which  this  Court  has  generally  relied  on  as  material  in  cases  of 
itisfaction  upon  wills,  to  shew  that  the  presumption  against  two  provisions  does  not 
;rise.  This  case  is,  in  my  opinion,  strengthened  by  the  circumstances  that  this  is  an 
istance  of  gifts  ]>y  two  deeds  and  not  by  will,  in  which  latter  case  a  testator  is 
,iipposed  to  be  disposing  of  the  whole  of  his  property,  and  distributing  it  amongst 
he  different  objects  of  his  bounty.  Where  a  person  executes  a  deed  by  which  he 
lives  certain  annuities  to  seven  persons,  and  some  time  afterwards  executes  another 
leed,  by  which  he  gives  certain  other  annuities  to  five  of  those  persons,  the  presump- 
,ion  that  one  is  intended  to  be  in  satisfaction  or  sulistitution  for  the  other,  appears  to 
lie  entirely  to  fail.  Both  deeds  ought  to  have  their  full  legal  effect,  and  the  settlor 
jiust  be  taken  to  have  been  aware  of  the  existence  of  the  first  deed  when  he 
xecuted  the  second. 

Now,  with  respect  to  Sir  John  P.  B.  Chichester  having  placed  himself  in  loco 
or.  litis  towards  these  parties,  I  think  that  the  evidence  before  me  is  not  sufficient  to 
ebut  the  evidence  which  appears  upon  the  face  of  the  two  deeds  themselves.  It  is 
p  be  observed  that  three  of  the  objects  of  his  bounty  in  the  first  deed  were  persons 
jjwards  whom  it  could  not  be  possible  for  him  to  stand  in  loco  jiarenfis.  The 
observation  cannot  pos-[41]-sibly  apply  to  them,  though  it  may  apply  to  their  children, 
'here  were,  as  appears  from  the  evidence,  different  motives  and  diflerent  reasons 
!)r  his  bounty  in  their  favour.  He  considered  he  had  a  moral  obligation  to  provide 
br  those  persons,  who  had  been  living  with  him  in  a  relation  to  which  it  is  not  now 
ecessary  more  particularly  to  refer.  But  this  being  a  <iuestion  of  intention,  I  am  at 
I  loss  to  conceive  upon  what  fair  principle  of  construction  I  can  properly  regard  his 
iitentions  towards  some  of  the  annuitants  under  this  deed  in  a  dirt'erent  light  from 
is  intention  towards  the  others,  or  why  he  should  consider  the  mothers  of  these 
Ihildren  to  be  entitled  to  have  double  portions,  but  the  children  themselves  to  single 
iortions  only.  As  the  presumption  of  his  standing  in  hiro  parentis  does  not  apply  to 
ihe  mothers,  it  appears  to  me  that  I  cannot  cousidei-  it  to  apply  to  the  children,  for 
;he  purpose  of  depriving  them  of  one  of  these  annuities,  when,  upon  the  face  of  the 
jwo  instruments,  it  appears  to  me  that  he  intended  both  of  them  to  take  effect. 
!  It  is  not  necessary  for  me  to  .say  more  than  this  :  that  I  do  not  consider  there  is 
iiitticient  to  rebut  that  which  appears  upon  the  face  of  the  deed  itself ;  I  studiously 
ibstain  from  saying  anything  respecting  the  validity  of  the  first  deed  ;  but,  assuming 
to  operate  as  a  deed," I  am  then  of  opinion  that  the  annuitants  are  entitled  to  both 
heir  annuities. 
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[42]     I>E\  AVXES  r.  KoBiNSON.    Jan  27,  1855. 

Cases  and  opinions  of   counsel  taken  by  trustees,  as  such  merely  are  not  entitled 

to  protection   in   a   suit   by   the  cestuis  ipte  trust  against   the    trustees   or'  theiri 

representatives. 
The  same   rule   applies    to   cases   and    opinions   taken    before    the    time    when   thei 

Defendant   (the   representative  of  a    trustee)    admits    having   first    heard   of  the 

questions  raised  by  the  ))ill. 

This  bill  was  filed  by  some  of  the  parties  interested  in  the  estate  of  a  testator, 
at;ainst  the  adniinistratri.x  of  the  survivor  of  his  trustees,  and  others,  for  an  account  of; 
the  estate,  and  for  a  decree  against  the  assets  of  the  trustees  for  what  should  he 
found  due  from  them  in  respect  thereof  or  of  au\'  breach  of  trust  committed  bj-  them, 
or  of  any  loss  sustained  by  their  delay  in  selling  the  real  estate,  which  the  testator  had, 
directed  to  be  converted. 

The  administratrix  in  her  answer  stated  that  she  remembered  her  first  husband 
(who  had  died  in  1846)  say  that  he  was  a  trustee  of  the  will  of  the  testator  ;  but,  with 
that  exception,  she  knew  nothing  whatever  of  the  matters  mentioned  in  the  bill,  till 
some  time  in  or  about  the  month  of  August  1849,  when  certain  applications  were 
made  to  her;  and  she  iiisiste<l  that  she  ought  not  to  be  required  to  produce  to  the 
PlaintiH's  any  of  the  cases  for  the  opinion  of  counsel,  or  copies  thereof  respectively, 
mentioned  in  the  schedule  to  the  answer,  the  cases  having  been  stated,  and  the 
opinions  taken,  either  by  the  trustees  or  by  hei',  in  reference  to  the  matters  in 
question  in  the  suit,  and  in  anticipation  of  the  pending  proceedings,  and  with  a  view 
to  their  defence  fiom  such  proceedings. 

One  of  them,  however,  was  dated  in  1841,  and  all  the  others,  except  one,  were! 
before  August  1849.  ; 

[43]  Mr.  Follett  and  Mr.  Cairns  contended  that  they  ought  to  be  pi'oduced,  as: 
they  had  been  taken  by  the  trustees,  as  such,  and  not  in  contemplation  of  litigation, 
and  in  fact  could  not  have  been  intended  by  the  administratri.x  to  prepare  for  her 
defence,  as  they  had  been  taken  before  the  time  she  heard  of  the  questions  in  the  suit' 
being  raised. 

Mr.  Little,  ccmtra,  contended  that  the  cases  and  opinions  were  privileged  ;  Brown 
V.  OaMott  (12  Beav.  252);  IMimh  v.  Bwhlehit  (1  Phill.  476,  reversing  S.  C.  6  Bear. 
521).  [The  M.^ster  of  the  Rolls.  Do  you  put  it  so  high  as  this  :  that  the  trustee 
who  has  taken  an  opinion  on  the  part  of  his  ce4uis  que  trust,  and  then  seeks  to  defeat' 
his  interest,  must  not  ho  compelled  to  produce  it,  because  it  was  taken  in  contempla- 
tion of  litigation.  I  think  all  the  cases  and  opinions  taken  by  the  original  trustees 
must  be  produced  ;  but  as  to  their  representatives  the  case  is  diflerent,  for  they  may 
have  taken  them  to  defend  themselves.] 

Mr.  Follett,  in  reply.  The  Defendant  says  she  never  heard  of  the  claim  before 
August  1849,  and  it  is  impossible  that  she  previously  prepared  her  defence  to  it. 

The  Master  of  the  Eolls  [Sir  John  Komilly].  I  think  all  the  cases  and 
opinions  must  be  produced,  except  the  one  taken  in  or  since  August  1849. 

[44]     Ridley  r.  Tiplady.    Jan.  25,  27,  1855. 

[S.  C.  24  L.  J.  Ch.  207  ;  1  Jur.  (N.  S.)  249 ;  .S  W.  R.  276.] 

The  Master  having  reported,  under  the  provisions  of  the  "  Masters  in  Chancery 
Abolition  Act"  (15  &  16  Vict.  c.  80),  that  he  was  unable  to  proceed  with  an  order 
of  reference,  by  reason  of  the  neglect  of  the  parties  to  attend  his  summons,  and  the 
neglect  having  been  occasioned  by  the  solicitor  of  the  Plaintiff,  the  Court  directed 
the  reference  should  be  proceeded  with  in  Chambers  ;  and,  the  client  undertaking! 
not  to  bring  an  action  against  the  solicitor  in  respect  of  the  conduct  of  the  suit,  it, 
also  ordered  the  solicitor  to  pay  the  costs  of  the  Master's  certificate,  and  of  the, 
subsequent  proceedings.  I 
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By  an  order  made  on  further  directions,  on  the  14th  of  July  1852,  it  was  referred 
)ack  to  the  Master  to  continue  the  account  of  what  was  due  to  the  Plaintitl'  on  the 
ecurity  of  the  deposit  of  the  title-deeds  of  certain  premises,  directed  to  be  taken  Ijy 
he  decree  made  on  the  original  hearing,  from  the  foot  of  his  report  dated  the  24th  of 
iVlay  then  last ;  and  it  was  ordered  that  the  Plaiiitifi''s  costs  of  suit  should  be  taxed, 
;.hat  the  premises  should  be  sold,  with  the  approbation  of  the  Master,  and  that  the 
purchase-money  should  be  paid  into  Court. 

f  In  pursuance  of  this  order  of  the  14th  July  1^52,  and  of  the  7th,  Sth,  and  9th 
nections  of  the  Masters  in  Chancery  Abolition  Act  (15  &  16  Vict.  c.  80),  the  Master 
'nade  his  report,  dated  the  13th  of  December  1854,  stating  that  he  had  summoned 
;be  parties  to  attend  him,  to  take  his  directions  for  the  prosecution  of  the  order  of 
Reference,  and,  for  the  rea.sons  thereinafter  mentioned,  he  had  thought  fit  to  make 
lis  report;  and  ho  found  that  the  order  was  brought  before  him  on  the  2d  of 
iN'ovember  1852,  for  his  directions  as  to  its  prosecution,  but  because  of  the  non- 
.ittendance  of  the  Defendant  it  was  allowed  to  stand  over  till  the  9th  of  the  same 
nonth,  when  the  Defendant,  who  had  then  attended,  was  directed  to  bring  into  the 
'Master's  office  all  the  deeds,  ifcc,  in  his  custody  or  power,  relating  to  the  premises, 
[nit  not  having  done  so,  the  Master,  at  the  request  of  the  I'laintitt',  by  his  certificate 
dated  the  24th  of  November  1852,  certified  the  Defendant's  default.  [45]  And  he 
•'ound  that  on  the  4th  of  December  1852  the  Defendant  brought  in  the  deeds,  iVc, 
;uid  that  on  the  28th  of  January  1853  the  Plaintiff  obtained  leave  to  inspect  them; 
]i)ut  that  neither  party,  though  repeatedly  summoned,  had  since  attended  him,  and  he 
iwas  therefore  unable  further  to  prosecute  the  order. 

t  The  Plaintiff  had  originally  employed  Mr.  Stainthorpe,  a  country  solicitor,  whose 
•town  agent  was  Mr.  Wright,  but  Mr.  Stainthorpe  having  died  in  December  1853,  Mr. 
'Wright  had  since  acted  as  Plaintifl's  .solicitor  in  the  suit. 

I  I)uring  the  years  1853  and  1854,  l>oth  before  and  after  the  death  of  Mr. 
jStainthorpe,  the  Plaintiff  fiequently  complained  to  Mr.  Wright  of  the  delay  in  the 
iprosecution  of  the  order,  and  Mr.  Wright  alleged  various  reasons  by  way  of  excuse. 
iAt  one  time,  he  alleged  that  he  had  not  received  a  satisfactory  answer  from  Mr. 
Stainthorpe  ;  at  another,  that  he  could  not  procure  an  appointment  with  the  Master  ; 
land  again,  that  the  Master  refused  to  order  a  sale  of  the  property  till  a  future  time, 
'when  he  considered  it  would  realize  a  larger  price  ;  but  he  promised  to  expedite  the 
Ibusiness  as  much  as  po.ssible.  At  last,  on  the  12th  of  July  1854,  the  Plaintiff  wrote 
'to  Mr.  Wright,  reijuesting  an  explanation  of  the  delay,  and  expre-ssing  his  determina- 
Ition  to  have  the  suit  brought  to  a  close,  or  to  know  why  it  could  not  be  so  brought ; 
■and  having  received  no  answer,  ho  employed  another  solicitor,  between  whom  and 
•Mr.  Wright  several  interviews  took  place  in  the  months  of  July,  August,  October  and 
'Novemlior,  but  without  any  .satisfactory  result. 

)  The  Plaintiff  then  ehangoil  his  solicitor,  and  now  moved  that  the  account  of  what 
was  due  to  him  on  the  [46]  security  of  the  deposit  of  title-deeds  of  the  premises 
kiirected  to  be  taken  by  the  decree  made  on  the  original  hearing  from  the  foot  of  the 
; Master's  report,  dated  the  24th  of  May  then  last,  might  be  continued,  and  that  the 
I  premises  might  be  sold,  with  the  usual  directions,  and  the  purchase-money  paid  into 
■  Court,  and  that  Mr.  Wright,  the  former  solicitor,  might  be  directed  to  pay  to  the 
I  Plaintiff  the  costs  occasioned  by  his  neglect  to  carry  on  the  suit,  and  of  the  Master's 
i  report,  and  of  this  application. 

t  Mr.  Wright,  by  his  affidavit,  stated  that  his  costs  for  conducting  the  suit,  as  agent 
of  Stainthorpe,  had  not  been  paid. 

Mr.  J.  II.  Palmer,  in  support  of  the  motion,  cited  IVahmley  v.  Booth  (2  Atkyns,  27). 
I  Mr.  Cracknell,  for  Mr.  Wright,  contended  that  he  was  under  no  obligation  to 
I  proceed  with  the  suit,  so  long  as  his  costs,  as  the  agent  of  Mr.  Stainthorpe,  remained 
'Unpaid;  and  that  on  the  employment  by  the  Petitioner  in  July  1854,  of  the  new 
!  solicitor,  Mr.  Wright  virtually  ceased  to  lie  his  solicitor. 

j  TiiK  M.vsTKU  OF  THE  K(M.Ls  [Sir  John  Komilly]  was  satisfied  that  there  had  l)een 
1  gross  neglect  on  the  part  of  the  solicitor  in  proceeding  with  the  suit,  and  that  the 
I  explanations  offered  afforded  no  sufficient  excuse  for  his  conduct,  which  could  not  l)e 
!  permitted  to  operate  to  the  prejudice  of  his  client.  He  said  he  woulil  consult  the 
I  Judges  of  the  other  branches  of  the  Court  as  to  the  order  to  be  made  upon  that  part 
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of  the  motion  which  related  to  the  prosecution  of  the  order  of  the  14th  of  July 
185l',  ill  Chambers  ;  [47]  but  in  the  meantime  his  opinion  was  that  the  solicitor  must 
pay  the  costs  of  the  Master's  report,  and  the  subsequent  procee<lings  thereou, 
together  with  those  of  this  application,  and  the  order  to  be  made  thereon. 

Jan.  '21.  The  Master  of  the  Eolls  said  he  had  not  had  time  to  consult  the 
Judges,  but  he  had  seen  the  Master  on  the  subject,  and  the  result  was  that  he  would 
direct  a  reference  to  Chambers,  and  the  order  to  be  prosecuted  there  before  the  Chief 
Clerk.  And  the  Plaintitf  undertaking  not  to  bring  any  action  against  his  late 
solicitor,  Mr.  Wright,  in  respect  of  his  conduct  of  the  suit,  Mr.  Wright  must  pay 
to  the  Plaintitf,  John  Kidley,  and  the  Defendants,  Robert  Tiplady  and  Jaraea 
Robinson,  their  costs  of  and  incident  to  the  Master's  certificate,  dated  13th  of 
December  1854,  and  also  of  this  application. 


[47]     Symes  c.  Maonay.    Jan.  24,  1855. 

The  Plaintiff  in  an  interpleader  suit  disallowed  the  costs  of  proceedings  taken  by 
him  in  the  suit,  subsequent  to  his  receiving  notice  of  the  withdrawal  of  the  adverse 
claims. 

In  1841  Sir  William  Magnay  effected  an  insurance  on  the  life  of  H.  M.  He 
afterwards  incumbered  the  policy,  and  notice  was  given  to  the  insurance  office. 

H.  M.  died  in  1853,  and  an  action  was  brought  in  the  name  of  Sir  William 
Magnay  against  the  insurance  company,  for  recovery  of  the  money  due  on  the  policy. 
The  insurance  company  thereupon  filed  this  bill  of  interpleader  against  the  following 
parties  : — First,  Sir  William  Magnay  ;  secondly,  Messrs.  Overerd  vfc  Co.,  [48]  who 
claimed  as  incumbrancers  ;  thirdly,  the  administrator  of  Rhys  Jones,  who  claimed  as 
subsequent  incumbrancer  ;  and,  fourthly,  Paddon  and  his  children,  who  set  up  a 
claim  to  the  policy.  After  the  institution  of  the  suit,  the  sum  was  paid  into  Court, 
and  the  claim  of  Overerd  &  Co.  was  .satisfied,  and  they  were  dismissed.  Paddon  and 
his  children  withdrew  their  claim,  by  notice  to  the  office  on  the  16th  of  June  1854, 
and  the  action,  though  in  the  name  of  Magnay,  was  for  the  benefit  of  the  adminis- 
trator of  Rhys  Jones.  The  Plaintiff  nevertheless  served  Paddon  with  a  suhpuna  to 
hear  judgment,  and  brought  the  cause  to  a  hearing.  The  cause  came  on  upon  a 
motion  for  a  decree,  and  the  only  question  was  as  to  the  costs. 
Mr.  Roupell  and  Mr.  Ferrers,  for  the  Plaintiff. 
Mr.  Follett,  for  Paddon  and  his  children. 

Mr.  R.  Palmer,  for  Sir  William  Magnay  and  the  administrator  of  Rhys  Jones, 
argued  that  there  was  no  necessity  for  filing  the  bill,  and  that  the  proceedings  ought 
not  to  have  been  continued  after  the  adverse  claims  had  been  withdrawn. 
Mr.  Roupell,  in  reply. 

The  Ma.stek  of  the  Rolls  [Sir  John  Romilly].  In  interpleader  suits  the  usual 
practice  is  for  the  Plaintiff  to  obtain  the  costs  out  of  the  fund,  and  the  contest  between 
the  two  Defendants  is  then  put  in  a  course  of  investigation,  and  the  one  in  the  wrong 
ultimately  pays  the  costs.  It  is  quite  a  modern  practice  to  bring  a  bill  of  interpleader 
to  a  hearing. 

[49]  I  am  of  opinion  that  the  Plaintiff  ought  not  to  have  proceeded  after  he  had 
notice  that  Paddon  had  abandoned  his  claim.  I  am  at  a  loss  to  conceive  why  Paddon  was 
served  with  a  suhpujiia  to  hear  judgment.  I  think  the  costs  occasioned  thereby  must 
be  paid  by  the  Plaintiff.  As  to  the  other  costs,  an  application  ought  to  have  been 
made  by  the  Plaintiff  to  stay  the  proceedings,  and  I  cannot  allow  him  any  costs 
incurred  after  notice  of  withdrawal  of  the  adverse  claims. 

Note. — See  Sivell  v.  Abraham,  8  Beav.  598 ;  The  Sutton  Harbour,  dr.,  Companij  v 
Hichens,  15  Beav.  161. 
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I  [49]    Thompson  v.  Drew.     Jan.  20,  1855. 

'  [Referred  to,  MeUersh  v.  Brovm,  1890,  45  Ch.  D.  227.] 

A.  mortgage  deed  made  no  provision  for  interest,  and  the  mortgagee  thereby  agreed, 
upon  payment  of  the  principal  sum,  to  reconvey.     Held,  that  the  mortgage  carried 
[    no  interest. 

On  the  24th  of  December  1853  Knowles,  being  indebted  to  Thompson  in  the  sum 
[Df  £33,  conveyed  to  him  certain  pioperty.  The  deed  contained  a  proviso,  that  if 
jKnowies  paid  Thompson  that  sum  by  quarterly  instalments  of  X5,  the  conveyance 
hihould  be  void  ;  but  if  he  made  default,  Thompson  might,  after  three  months'  notice, 
hell  and  hold  the  proceeds,  in  trust,  to  pay  himself  the  £33,  and  after  payment  thereof, 
,  n  trust  for  Knowles.  Thompson  covenanted  with  Knowles,  at  any  time  before  such 
sale  should  take  place,  on  payment  of  £33,  to  reconvey  the  premises,  and  Knowles 
:ovenanted  to  pay  the  £33. 

It  will  be  observed  that  nothing  was  said  in  the  deed  as  to  interest  on  the  £33. 

Default  was  made  in  payment,  and  this  was  a  claim  filed  for  foreclosure. 

Mr.  K.  Palmer  and  Mr.  Mo.xon  asked  for  interest  [50]  from  the  day  of  default. 
rhey  cited  Funjuhar  v.  Morris  (7  Term  Rep.  124). 

Mr.  Toulmin,  contrh.  No  interest  is  reserved  by  the  deed,  and  the  mortgagee 
positively  engages,  on  payment  of  £33  only,  to  reconvey  the  property.  No  interest 
is  therefore  payal)le. 

Mr.  Selwyn,  for  another  party. 

The  M.v.stkr  ok  the  Rolls  [Sir  John  Romilly].  I  think  this  deed  does  not  carry 
interest.     There  is  an  express  contract  to  reconvey  on  payment  of  £33. 


[50]     Child  v.  Child.     Fd>.  8,  17,  1855. 

Ilrustees  were  empowered,  with  the  consent  of  the  wife,  to  lend  the  trust  monies  to 
'  the  husband.  The  wife  authorized  an  immediate  loan  of  part,  and  of  the  remainder 
,    at  such  times  as  the  husband  might  require,  and  the  husband  covenanted  to  pay  it 

in  si.\  months.     The  money  was  not  called  in,  and  was  lost  by  the  insolvency  of  the 

husband.     Held,  first,  that  the  wife's  consent  could  not  be  given  prospectively  ; 

and,  secondly,  that  the  trustees  were  not  bound  to  call  in  the  money  at  the  end  of 

.six  months. 


!  By  a  settlement  made  in  1834,  on  the  marriage  of  Mr.  and  Mrs.  Child,  certain  funds 
jwere  settled  on  the  usual  trusts,  and  power  was  thereby  given  to  the  trustees,  with 
;the  consent  in  writing  of  Mrs.  Child,  "to  lend  the  whole  or  any  part  of  the  trust 
'monies,"  itc,  at  interest,  payable  half-yearly,  after  the  rate  of  £4  per  centum  per 
[mimm,  at  the  least,  unto  Mr.  Child,  "  upon  his  bills,  bonds,  notes,  or  other  good  and 
[approved  security." 

In  April  1845  the  trustees  lent  Mr.  Child  £1550  [51]  of  the  trust  monies,  and  by 
,'a  deed  then  executed,  Mrs.  Child  consented  to  that  loan  to  Mr.  Child,  and  to  the  loan 
lof  the  remaining  trust  monies,  at  such  times  and  in  such  proportions  as  Mr.  Child 
jmight  ie(|uire.  Mi'.  Child  thereby  covenanted  to  repay  the  £1550  "at  the  expiration 
Id!  six  calendar  months  from  the  date  on  demand  thereof."  Further  sums  were  after- 
wards advaTiced. 

The  money  was  not  called  in  at  the  expiration  of  the  six  months,  and  it  was  lost 
by  the  insolvency  of  Mr.  Child. 

This  l)ill,  tiled  by  Mrs.  Child,  sought  to  make  the  trustees  responsible  for  the  loss. 

Mr.   Lloyd  and  Mr.   Baggallay,  for  the   Plaintifl',  argued  that   the   trustees   had 
Ineglected  their  duty  by  not  calling  in  the  money  at  the  end  of  six  months,  the  interest 
jiiot  having  been  paid  ;  secondly,  that  the  trustees  could  not  advance  to  the  husband, 
on  a  prospective  consent. 
R.  v.— 17* 


522  EDMONDS    r.    MILLETT  20BEAV.81 

Mr.  K.  Palmer  and  Mr.  C.  Hall,  for  the  trustees,  argued  that  they  were  not  bouiul 
to  call  in  the  mone}-  at  the  end  of  six  months. 

As  to  the  liability  of  the  trustees  to  the  wife  for  the  past  income,  the  cases  of 
Calm  V.  liidedul  (1  Mac.  &  Gor.  099);  Buckeruhje  v.  Glasse  (Craig  &  Ph.  l.'iii; 
Hfnsfonl  V.  The  Airhlikhoji  of  Armagh  (13  Sim.  643);  Howard  v.  Earl  Diijlii/  {i  Clurk 
(t  Fin.  6.'U),  were  referred  to. 

.Mr.  .T.  H.  Palmer,  for  Mr.  Child. 

[52]  Mr.  Lloyd,  in  reply. 

The  M.vstek  of  the  Rolls  reserved  judgment. 

Feb.  1 7.  The  M.vster  of  the  Rolls  [Sir  John  Romilly].  The  only  (juestion  upon 
which  it  is  necessary  for  me  to  give  any  decision,  on  the  present  occasion,  is,  what  were 
the  duties  of  the  trustees  with  respect  to  the  £1550,  and  whether  it  was  incumbent 
upon  them  to  have  called  it  in  at  the  end  of  six  months,  and  I  am  of  opinion  it  was 
not. 

I  concur  in  the  observations  made  by  Mr.  Lloyd,  that  this  settlement,  which  allowed 
the  money  to  be  lent  to  the  husband  with  the  consent  of  the  wife,  did  not  thereby 
mean,  that  she  might  give  a  prospective  consent  to  future  loans  to  be  thereafter  made, 
but  that  her  consent  was  necessary  to  each  particular  loan  :  still  she  was  alile  to  consent  ■ 
to  a  loan  to  the  husband  for  an  indefinite  time,  and,  in  order  to  support  the  proposi- 
tion, that  the  trustees  were  bound  to  call  in  this  fund  at  the  end  of  six  months,  it  must 
be  established  that  the  wife  consented  oidy  to  a  loan  for  that  period. 

It  is  ver^'  material  to  observe  how  the  consent  was  given  by  this  deed.  It  is  given 
in  respect  of  all  future  loans,  and  it  is  therefore  obvious  that  that  consent,  if  it  were 
valid,  would  have  authorized  the  trustees,  upon  calling  in  the  money  at  the  end  of  sii 
months,  to  have  immediately  lent  it  to  the  husband  again.  Now,  though  I  am  of 
opinion  that  her  consent  could  not  be  given  prospectively,  still  we  may  refer  to  the 
nature  of  [53]  the  consent  for  the  purpose  of  ascertaining  what  was  the  character  and 
extent  of  it,  in  regard  to  this  particular  loan  ;  and  I  am  of  opinion  that  it  shews 
clearly  this  was  not  a  consent  to  a  loan  for  six  months  only,  but  to  a  loan  to  the 
husband  generally  and  indefinitely. 

Fixing  of  a  period  of  six  months  for  payment  is  analogous  to  the  ordinary  case  of 
fixing  a  period  for  the  payment  of  money  lent  on  mortgage,  where  six  or  twelve 
months  is  the  period  usually  appointed  for  that  purpose,  and  the  estate  becomes 
absolute  at  law  if  the  money  is  not  then  repaid.  I  am  of  opinion  that  this  direction 
and  covenant  to  paj'  at  the  end  of  six  months  meant  nothing  more,  and  that  it 
would  be  a  sort  of  trap  to  the  trustees,  if  u])on  a  transaction  of  this  description  it 
were  to  be  held  that,  with  the  consent  of  the  wife  manifestly  for  a  longer  period,  they 
were  liable  for  not  having  called  in  the  money  at  the  end  of  six  months,  or,  if  I  were 
to  direct  an  inquiry,  whether  they  could  have  eftectually  called  it  in,  and  make  the 
liability  of  the  trustees  depend  upon  the  result  of  that  inquiry.  Upon  that  point  I 
am  in  favour  of  the  Defendants. 


[54]     Edmonds  v.  Millett.     Feb.  9,  1855. 

A  testator  gave  to  his  son  the  option  of  purchasing  an  estate,  at  what  to  his  trustees 
"  should  seem  a  fair  and  reasonable  value."  The  trustees  had  a  valuation  made, 
which  amounted  to  £1500,  the  valuation  made  at  the  instance  of  the  parties 
interested  in  the  produce  exceeded  that  by  one-third.  Held,  that  the  trustees 
having  fixed  what  they  considered  "a  fair  and  reasonable  value,"  having  authority 
to  do  so,  it  was  incumbent  on  the  Plaintiff  to  shew  that  it  was  fraudulent,  in 
order  to  prevent  the  son's  purchasing  at  £1500. 

The  testator  gave  his  real  and  personal  estate  to  trustees,  upon  trust,  as  to  his 
one-sixth  share  in  freehold  and  leasehold  in  Penpol,  and  his  share  and  interest  in 
the  manor  of  Lelant  and  Trevethow,  "at  some  time  within  seven  years  after  his 
decease,"  to  ofl'er  to  sell  and  convey  the  same  unto  his  son,  Hannibal  Curnow 
Millett,  "  for  such  price  or  sum  of  money  as  to "  his  trustees,  "  should  seem  a 
fair  and   reasonable  value,"   if   his   son,   Hannibal    Curnow   Millett  should,    within 
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.welve  months  after  such  offer,  consent  to  purchase  the  same  at  such  price  or 
,ium.  And,  in  case  he  should  refuse  to  purchase  or  neglect  to  accept  the  same,  at 
Imch  price  and  within  twelve  months,  as  aforesaid,  then  the  trustees  were  to  sell  and 
[hold  the  produce  on  certain  trusts. 

i  The  testator  died  on  the  13th  of  January  1848,  and  the  seven  years  would 
jiherefore  expire  on  the  13th  of  January  1855.  The  Plaintiff,  being  interested  in  the 
purchase-money,  instituted  this  suit,  stating  that  the  trustees  had  not  offered  the 
loroperty  for  sale  as  directed  by  the  will,  and  praying  for  the  administration  of  the 
i'eal  and  personal  estate.  The  cause  having  come  on  before  the  expiration  of  the 
•t'\fu  years,  it  was  ordered  to  stand  over,  to  enable  the  trustees  to  give  to  the 
'cftndant,  Hainiibal  Curnow  Millett,  the  option  of  purchasing  the  property. 

The  trustees  had  a  valuation  made  of  the  property,  [55]  which  amounted  to 
tl'iOO.     The  valuation  on  the  other  side  amounted  to  £500  more. 

Mr.  T.  C.  Thompson,  for  the  Plaintiff,  asked  that,  as  the  valuations  differed, 
uinther  survey  might  be  made  or  an  umpire  appointed. 

Mr.  Follett  and  Mr.  Smale,  for  the  trustees.  It  is  notorious  that  valuers  never 
i^'iue,  but  the  trustees  have  had  a  valuation  made  which  is  not  impeached,  and  which 
111  \',  in  their  discretion,  consider  "a  fair  and  reasonable  value,"  at  which  to  offer  the 
ir./pi-rty  to  H.  C.  Millett. 

.Mr.  Koupell,  for  H.  C.  Millett,  asked  a  delay  of  a  year  to  exercise  his  option  of 
jurchasing. 

Mr.  Thompsoti,  in  reply,  asked  for  time  to  impeach  the  valuation. 
The  M.\ster  of  the  Rolls  [Sir  John  Romilly].     I  think  that  if  the  executors 
lave  fixed  what  they  consider  "a  fair  and  reasonable  value,"  having  authority  to  do 
so,   it  is  incumbent  on  the   Plaintiff  to  shew    it    is  fraudulent.     I  cannot  give  the 
jplaintiff  any  further  opportunity  to  impeach  it. 

I      Declare  that  this  is  the  offer  which   H.  C.  Millett  is  bound  to  accept  or  refuse, 
md  direct  the  usual  accounts. 


[56]     Carrodus  v.  Sharp.     Jan.  23,  24,  29,  Feb.  15,  1855. 
[See  BarM  v.  Tayg  [1900],  1  Ch.  235.] 

in  the  absence  of  any  express  stipulation,  the  expenses  and  outgoings  of  property 
sold  must  be  borne  by  the  vendors,  down  to  the  time  when  the  purchaser  could 
prudently  take  possession,  i.e.,  down  to  the  time  when  a  good  title  was  shewn. 

The  validity  of  a  leasehold  title  depended  on  the  lessor's  assent  to  the  assignment. 
The  assent  was  not  given  until  after  suit  by  vendor.  Held,  that  the  vendor  must 
bear  the  rent,  rates,  tiixes  and  outgoings,  down  to  the  date  of  the  assent,  and  on 
the  other  hand,  that  the  purchaser  must  pay  interest  from  that  time. 

\  purchaser,  who  had  altogether  denied  the  vendor's  right  to  a  specific  performance, 
ordered  to  pay  the  costs  of  suit,  instituted  by  the  vendor  for  that  purpose  down  to 
the  hearing,  although  the  title  was  not  finally  completed  until  after  the  decree. 

;  In  August  1853  the  Plaintiff,  Carrodus,  being  entitled  to  the  lease  of  a  mill, 
iialled  Beckfort  Mill,  agreed  to  assign  it  to  the  Defendant  Sharp.  Thejease  contained 
|i  covenant  against  assignment  and  under-letting,  without  the  consent  of  the  lessor, 
'.vhich  consent  the  Plaintiff  undertook  to  obtain,  and  a  covenant  to  keep  the 
premises  in  repair.  The  contract  also  provided,  that  the  machinery  and  effects 
i;hould  be  valued  bv  a  person  named  and  taken  by  the  Plaintiff  at  that  valuation. 
They  were  afterwards  valued  at  £707.  Differences  took  place  after  long  communi- 
':ations  l)etween  the  parties,  and  ultimately,  in  November  1853,  the  Defendant, 
liaving  denied  the  Plaintiffs  right  to  specific  performance,  the  vendor,  on  the  3c)th  of 
is'ovember  1853,  filed  this  claim  for  specific  performance.  A  decree  was  made  in 
I'^ebruary  1854,  when  a  reference  was  made  as  to  title. 

!      The  principal  point  in  contest  was,  when  the  lessor  had  given  an  unqualified 
issent  to  the  assignment,  and  both   the  Chief  Clerk  and  the  Court  came  to  the 


524  CARRODIS   V.    SHARP  20  BEAV.  57. 

conclusion,  on  an  examination  of  the  evidence,  that  such  assent  had  not  been  gi\en 
until  the  1st  of  December  1854. 

There  was  some  evidence  to  shew  that  a  beam  or  some  timbers  which  were  'M 
were  decaying,  and  some  Hags  [57]  on  the  pinement  or  Hoor  seemed  to  be  in  :iii 
unsatisfactory  state,  but  this  was  waived  by  the  lessor. 

The  claim  now  came  on  for  further  consideration.  The  questions  remaining  t.. 
be  decided  related  to  the  e.xponses  and  outgoings  of  the  mill,  the  rejjairs  and  snsteii- 
tation  of  the  premises  and  machinery,  the  interest  on  the  amount  of  the  valuation  of 
the  machinery,  iVc,  and  the  costs  of  the  suit. 

Mr.  Koupell  and  Mr.  Amphlett,  for  the  Plaintitt'. 

Mr.  K.  Palmer  and  Mr.  J.  V.  Prior,  for  the  Defendant. 

Mr.  Koupell,  in  reply. 

Long  v.  OoUu'r  (4  Kuss.  269)  ;  Mmro  v.    Tat/lor  (8  Hare,  51  ;  3  Mac.  &  Gor.  713) ; 
Peers  v.   Snei/d  (17   Beav.    151);  Hmris  v.  Jmcs  (1   Mood.  &  li.  173);  Gutlewlge  \. 
Muni/ard  (1   Mood.  &  li.  173;  7  Car.   &  P.  129),  were  cited  ;  and  see  Sug.  Concise 
View  (p.  491  ;  and  Dart,  329) ;  and  Rohnism  v.  SLrl/im  (12  Beav.  260). 

The  M.\ster  of  the  Rolls  postponed  giving  his  judgment. 

Jan.  29.  The  Master  ok  the  Rolls  [Sir  John  Romilly].  The  questions 
remaining  to  be  decided  relate  to  the  expenses  and  outgoings  belonging  to  the  mill, 
and  to  [58]  the  repairs  and  sustentation  of  the  premises  and  the  machinery  there, 
and  the  costs  of  the  suit. 

They  all,  I  think,  in  a  great  measure,  depend  on  the  same  ((uestion,  which  is 
this  : — From  what  time  is  the  Defendant  to  be  treated  as  the  purchaser  of  the  mill ! 
In  the  absence  of  any  express  contract  on  the  subject,  the  principle  on  which  this 
question  depends  is  this  : — At  what  time  could  the  purchaser,  acting  prudently, 
have  taken  possession  of  the  premises  sold  ?  Up  to  that  time  the  expenses  and 
outgoings  must  be  borne  by  the  vendor,  and  from  that  time  they  fall  upon  the 
purchaser.  Although  this  is  not  universally  true,  yet  usually  this  inquiry  is 
answered,  by  considering  at  what  time  a  good  title  was  first  shewn,  it  being  commonly 
clear  that  no  purchaser  can  prudently  take  possession  of  what  he  has  contracted  to 
buy,  until  he  is  satisfied  that  he  will  be  able  to  retain  possession  of  it,  or,  in  other 
words,  until  a  good  title  is  shewn.  The  first  shewing  of  a  good  title,  however,  may 
depend  on  a  slight  circumstance,  evidence  of  which  could  always  have  been  furnished, 
if  required,  but  which  was  not  done,  because  some  other  matter,  which  was  the  real 
point  of  contest  between  the  parties,  and  which  has  been  ultimately  decided  against 
the  purchaser. 

In  this  case,  my  certificate  shews  that  a  good  title  was  first  shewn  on  the  1st ' 
of  December  1854.  I  have  read  through  the  affidavits,  and  attended  carefully  to 
the  arguments  of  counsel,  for  the  purpose  of  a.scertaining  whether  the  Defendant  could 
prudently  have  taken  posses.sion  of  the  premises  before  that  time  ;  and  the  solution 
of  this  question,  in  my  opinion,  depends  on  whether  the  lessor  had  assented  to  the 
assignment  of  the  lease  to  the  Defendant,  for  the  lease  to  the  Plaintifl"  contained  a 
condition  that  he  was  not  to  assign  without  the  consent  [59]  in  writing  of  the  lessor. 
[His  Honor  examined  the  evidence  minutely,  and  then  stated  the  conclusion  to 
which  he  had  arrived  as  follows  :] — I  am  of  opinion  that  no  such  assent  was  com- 
municated to  the  Defendant,  as  would  have  enabled  him  to  take  possession  of 
the  mill,  with  a  reasonable  security  that  he  would  be  able  to  continue  in  pos.session 
of  it  until  the  1st  of  December  1854.  In  fact,  I  think  that  this  question  is 
concluded  by  the  certificate,  and  that  if  it  had  been  previously  shewn  to  the 
Defendant  that  the  lessor  would  have  assented  to  a  simple  and  unconditional  assign- 
ment to  him  of  the  Plaiutitl's  lease,  there  being  no  question  between  the  parties 
beyond  this,  a  good  title  would  have  been  shewn  and  the  matter  settled  between 
the  parties ;  subject,  however,  to  some  questions  respecting  compensation  for 
dilapidations. 

The  result  is  that,  in  my  opinion,  the  PlaintiflT  will  have  to  pay  the  outgoings 
incidental  to  the  lease  of  the  mill  up  to  the  1st  of  December  1854. 

With  respect  to  the  dilapidations,  it  appears  to  me,  upon  the  evidence,  that  .some, 
though  not  a  considerable,  repair  is  required,  for  the  purpose  of  putting  the  mill 
into  tenantable  repair,  and  to  comply  with  what  is  required  by  the   landlord;  I 
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efer  to  the  evidence  with  regard  to  the  beam  in  the  mill  and  some  flags  on  the 
javement.  On  this  part  of  the  subject,  I  trust  that  the  parties  will  have  the  good 
sense  to  come  to  an  agreement  as  to  the  payment  of  a  small  sum,  otherwise  it  must 
36  ascertained  by  the  Chief  Clerk. 

With  respect  to  the  machinery,  I  am  of  opinion  that  the  Defendant  must  pay  the 
|£707,  the  amount  of  the  valuation,  but  that  he  is  not  liable  to  pay  any  interest  on 
hbat  sum  down  to  the  1st  of  December  1854. 

1  [60]  I  am  of  opinion  that  the  Defendant  must  pay  the  costs  of  the  suit  up  to  and 
including  the  hearing,  as  it  was  occasioned  by  his  resisting  a  decree  for  specific 
Performance,  which,  in  my  opinion,  he  was  not  entitled  to  do  (SroMrs  v.  Morrdl,  1 
lieav.  2.01) ;  but,  since  that  period,  the  parties  appear  to  me  to  have  mutually  claimed 
'.vhat  they  were  not  entitled  to,  and  I  shall  therefore  give  no  subsequent  costs  on 
!;ither  side. 

1  There  will  therefore  be  a  decree  directing  an  assignment  of  the  lease  ;  the 
iJefendant  must  pay  the  £707,  with  interest  thereon  from  the  1st  December  1854, 
iX)gether  with  the  rent,  rates  and  ta.xes,  and  other  outgoings  of  the  mill  and 
rnachinery,  and  the  preservation  thereof,  since  the  1st  of  December  1854.  The 
|.^laintiff  will  have  to  bear  them  down  to  that  date,  and  must  pay  a  sum  to  be 
arranged  or  ascertained  in  respect  of  the  dilapidations  of  the  mill.  The  Defendant 
inust  also  pay  the  Plaintifl'  the  costs  of  suit  up  to  and  including  the  first  hearing. 


[61]    Griffin  v.  Clowes.     iM-.  14,  1854;  March  2,  1855. 

V.  mortgaged  property  to  three  trustees,  B.,  C.  and  D.  Some  time  after,  B.,  who 
»as  a  solicitor,  having  in  his  hands  a  sum  belonging  to  a  client,  p].,  proposed  to  lay 
it  out  on  a  transfer  of  the  mortgage.  He  prepared  a  transfer,  which  was  executed 
liy  A.,  B.  and  C,  but  not  by  D.,  and  a  receipt  for  the  money  was  signed  by  B.  and 
C.  alone.  No  money  was  ever  paid,  and  it  was  lost  by  B.'s  insolvency.  Held,  that 
the  alleged  transfer  to  E.  was  ineftectual,  the  consideration  not  haviTig  actually 
been  paid,  and  that,  in  equity,  the  deed  was  inoperative  both  as  against  the  mort- 
,'iigor  and  the  three  trustees. 

By  indenture,  dated  the  10th  of  May  1843,  Griffin  mortgaged  some  freeholds  to 

he  Defendants,  Alexander  Davis,  Emilia  Davis,  and  Collingridge,  for  securing  £500. 

This   sum    was  part   of    monies,    of    which    Alexander   Davis,    Emilia    Davis,    and 

!Jollingri(lge  were  trustees,  and  by  the  deed  they  were  declared  to  be  entitled  thereto, 

1'  on  a  joint  account." 

j  In  1849  Collingridge,  who  was  a  solicitor,  had  in  his  hands  a  sum  of  £500 
belonging  to  a  client,  the  Defendant  Clowes.  Collingridge,  without  the  knowledge 
\>i  his  co-trustees,  gave  notice  to  (iriffin  to  pay  off  the  mortgage,  and  he  prepared  a 
;  ransfer  thereof  to  Clowes. 

i  By  this  deed,  dated  the  27th  of  June  1849,  in  consideration  of  a  sum  of  £500 
'herein  stated  to  be  paid  by  Clowes  to  Alexander  Davis,  Emilia  Davis,  and  Colling- 
•idge,  they  purported  to  convey,  and  Griffin  confirmed,  the  property  to  Clowes, 
iiubject  to  a  new  proviso  for  redemption,  on  payment  of  £500  and  interest,  and 
i-Tfiffin  covenanted,  in  the  usual  form,  to  pay  that  sum. 

I  This  deed  being  executed  by  Griffin  and  by  Collingridge,  Collingridge,  in  August 
|l850,  representinii  the  monev'was  about  to  be  paid  off,  obtained  the  signature  of 
jSmilia  Davis  to  this  deed,  but"  Alexander  Davis  refused  to  execute  it  until  payment 
jind  reinvestment  of  the  .£500,  and  it  was  never  executed  by  him.  A  receipt  for 
,£500  was  indorsed  on  this  deed,  which  was  signed  [62]  by  Collingridge  and  Emilia 
|i)avis  only.  Collingridge  never  paid  over  any  part  of  the  £500,  and  it  was  lost  by 
|iis  insolvency.  The  deeds,  thus  imperfect,  were  handed  over  by  him  to  Clowes,  who 
jeceived  interest  on  the  mortgage  down  to  December  1851. 

In  September  1853  (Iriffin  tiled  this  bill  against  Clowes  and  the  three  trustees, 
itating  the  difficulties  in  obtaining  a  reconveyance,  and  praying  to  redeem,  on  payment 
)f  what  was  due  on  the  indenture  of  1849,  and  to  restrain  the  Defendants  from 
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proceedings  at  law  to  recover  the  money.  Colliugridge  had  gone  out  of  the 
jurisdiction. 

By  the  decree  an  account  was  directed  of  what,  if  anything,  was  due  to  the 
Defendants,  oi-  any  or  either  of  them,  on  the  security  of  the  indentures  of  1843  and 
1849,  or  either  of  them. 

The  Chief  Clerk  certified  that  £500  was  ilue  to  the  Defendants  Alexander  Davis, 
Emilia  1  )nvis,  and  Charles  Collingridge,  on  a  joint  account,  on  the  security  of  the  deed 
of  1^4."),  with  interest  from  December  18.")1. 

Dir.  14.  A  motion  was  now  made  by  Clowes  that  the  certificate  might  be  varied 
bv  introducing  a  statement  that  the  £")0U  and  interest  wore  due  to  Clowes  on  the 
deed  of  1849. 

Mr.  Koupell  and  Mr.  Henuning,  in  suppoit  of  the  motion,  argued  that  in  these 
transactions  CoUingridge  was  the  solicitor  of  the  trustees  as  well  as  of  Clowes,  and 
that  he  had  full  authority  to  act  for  them  in  the  matter;  that  Alexander  Davis  was 
bound  to  execute  the  deed  of  1849,  because  having  authorized  CoUingridge  to  act  for 
him,  his  receipt  therefore  bound  him.  Here  [63]  there  was  the  receipt  for  the  money 
not  only  of  CoUingridge,  but  of  Emilia  Davis,  which  evidenced  the  passing  of  the 
consideration;  and  that  payment  to  one  of  several  joint-tenants  was  a  valid  payment; 
for  it  was  not  necessary,  even  at  law,  to  allege  an  authority  for  one  out  of  thi-ee  joint- 
tenants  to  receive  a  joint  demand  ;  H'aUacc  v.  KdmJl  (7  Mee.  fc  Wels.  2()4). 

The_v  argued,  further,  that  the  possession  of  the  deed  by  CoUingridge  authorized 
his  receipt  of  the  money;  Sir  John  irohfcnholm  v.  Daric.<  (Freeman's  C.  C.  289); 
AhUncjtm  v.  Orme  (1  Eq.  Ca.  Ab.  14-5).  That  the  deed  of  1849  was  not  a  transfer 
but  a  new  mortgage  deed,  and  that  by  the  bill  itself  the  Plaintiff  offered  to  pay  what 
was  due  on  that  deed  of  1849.  That  Clowes,  who  was  a  purchaser  for  valuable 
consideration,  could  not  be  compelled  to  part  with  the  title-deeds,  or  to  reconvey  the 
property  until  he  had  received  payment  of  what  he  had  advanced.  They  argued, 
also,  that  the  other  side  were  bound  by  laches,  negligence  and  awiuiescence. 

The  Master  of  the  Koli,s,  in  substance,  said  that  there  had  been  no  payment 
of  the  £500  to  CoUingridge,  on  behalf  of  the  trustees,  but  a  mere  retainer  in  his 
hands  of  so  much  of  Clowes's  money.  That  CoUingridge  had  executed  and  had  got 
Emilia  Davis  to  execute  the  deed,  but  that  Alexander  Davis  had  refused  to  do  so 
until  payment.  That  it  appeared  to  him,  therefore,  to  have  remained  an  escrow  in  the 
hands  of  CoUingridge,  Clowes's  agent ;  and  that,  although  it  was  hard  upon  Clowes, 
still  he  must  be  the  loser,  in  consequence  of  the  acts  of  his  agent.  H^ 

[64]  Confirm  the  certificate  and  refuse  the  motion,  with  costs.  '' 

March  2,  1855.     The  cause  now  came  on  for  further  directions  and  as  to  costs. 

Mr.  R.  Palmer  and  Mr.  T.  H.  Teriell,  for  the  Plaintiff,  asked  for  the  usual  decree 
for  redemption,  on  payment  of  the  £500,  and  interest  to  the  three  trustees  ;  for  the 
delivery  up  of  Clowes's  mortgage  to  be  cancelled  ;  for  an  injunction  against  pro- 
ceedings at  law  on  it ;  and  that  Clowes  might  pay  the  costs  of  suit.  They  cited 
Younr/  V.  intife  (7  Beav.  506) ;  Voinifj  v.  Gin/  (8  Beav.  147). 

Mr.  Roupell  and  Mr.  Henuning,  for  Clowes,  in  addition  to  the  former  argument, 
added  that  the  bill  did  not  ask  for  the  cancellation  of  the  deed  of  1849,  but  treated  it 
as  valid,  and  sought  relief  in  respect  of  one  only  of  the  two  deeds  and  debts.  That 
the  covenant  of  GriflSn,  in  the  second  deed,  was  valid,  though  not  executed  by  the  1 
covenantees;  Soprani  v.  Skitrro  (Velverton,  18);  that  the  deed  ought  not  to  be 
delivered  up  or  cancelled,  nor  ought  the  covenantee  to  be  restrained  from  enforcing 
his  legal  remedies. 

Mr.  Lloyd  and  Mr.  Shebbeare,  for  Alexander  and  Emilia  Da\is. 

Mr.  A.  H.  Welch,  for  another  party. 

The  Master  of  the   Rolls  [Sir  John  Romillyl.     I  am  of  opinion  that  I  must 
give  effect  to  my  decision  upon  the  motion  to  vary  the  certificate,  which  I  [65]  have 
confirmed,  and  the  only  question  is  in  what  mode  ought  that  to  be  done  ?     I  think  1 
that  the  counsel  for  Mr.  Clowes  do  not  adopt  the  view  I  then  took,  when  they  1 
speak  of  two  debts.     I  am  of  opinion  that  in  this  case  there  are  not  two  debts. 

I   must  treat  the  case   thus — as  if   the  owner  of   an    estate  had   executed  and  1 
delivered  to  Mr.  Clowes  a  deed  similar  to  that  of  1849,  in  consideration  of  £500,  1 
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jxprt's.sed  to  have  been  paid  by  Mr.  Clowes,  and  that  he  had  never  paid  the  money. 
My  decision,  in  point  of  fact,  is  that  he  never  did  pay  the  money — that  he  had 
ntrusted  money  some  time  before  tu  Mr.  Collingridge,  and  expected  he  would  pay  it 
bver,  but  that,  in  fact,  Mr.  Collingridge  never  did  pay  it;  so  that  Mr.  Clowes  has 
tiever  paid  the  money,  and  it  never  came  to  the  hands  of  the  persons  to  whom  he 
intended  it  to  be  paid.  Consequently,  it  must  be  looked  at  in  the  same  way  as  if  a 
^Mortgagor  had  executed  a  mortgage  deed  in  favour  of  a  mortgagee  for  £-500,  with 
;he  usual  covenant  to  pay,  and  had  delivered  the  deed  to  him,  but  the  mortgagee 
laving  got  possession  of  the  deed,  had  in  fact  nevei'  paid  the  money. 

It  is  true  there  is  this  distinction,  that  the  case  suppo.sed  could  scarcel}'  have 
jccurred  without  some  suspicion  of  fraud  on  the  part  of  the  mortgagee,  and  that 
j;here  is  no  fraud  of  any  sort  existing  in  this  case,  except  that  committed  by 
iCollingridge. 

i  The  ({uestion  really  is,  which  of  the  innocent  parties  is  to  bear  the  loss?  and  I 
jipprehend  that,  in  the  case  I  have  stated,  the  equity  would  be  very  clear,  and  that 
i;his  Court  would  not  allow  the  mortgagee,  who  had  not  paid  the  money,  to  bring  an 
action  on  the  covenant,  because  he  would  recover  at  law,  for  the  covenantor  [66] 
ijould  not  raise  the  question  whether  the  consideration  money  had  or  not  been  paid  ; 
;;he  deed  would  be  conclusive  evidence  upon  that  sul)ject  in  a  Court  of  law.  But  it 
is  clear  that  in  equity,  if  no  money  had  been  paid,  this  Court  would  not  allow  the 
Covenantee  to  sue  the  covenantor  for  the  amount,  nor  would  it  allow  him  to  retain 
lie  legal  estate  conveyed  to  him  by  a  deed,  the  foundation  and  validity  of  which 
.vould  here  depend  upon  payment  of  a  sum  of  monej',  and  which  had  not  been  paid. 

I  think,  therefore,  after  some  hesitation  upon  the  subject,  in  the  course  of  the 
n:;ument,  that  the  form  of  the  relief  asked  by  the  prayer  is  correct,  and  that  there 
'U-ht  to  be  an  injunction  against  suing  upon  the  covenant,  and  a  reconveyance  of 
;he  estate  by  both  Defendants.  That  will  render  the  delivery  up  of  the  deed 
iinnceessarv. 

Mr.  Clowes  must  pay  the  costs  of  suit. 


[67]     AVoRTHiNGTON  V.  WiGiXTON.     Mcirrh  10,  12,  April  21,  18.55. 

"S.  C.  24  L.  J.  Ch.  773  ;  1  Jur.  (N.  S.)  1005.     Compromised  on  appeal,  25  L.  J.  Ch. 
171  ;  1  Jur.  (N.  S.)  1195  ;  4  W.  E.  40.] 

iTo  constitute  a  settled  and  concluded  election,  there  must  be,  first,  clear  proof  that 
I  the  person  was  aware  of  the  nature  and  extent  of  his  rights  ;  and,  secondly,  that 
I     having  that  knowledge,  he  intended  to  elect. 

'a  testator  having  invested  a  sum  of  money  in  stock  in  the  joint  names  of  himself  and 
I  his  wife,  gave  his  freehold  and  leasehold  estates,  and  the  specific  stock  to  her  for 
[     life,  with  remainders  over,  and  he  appointed  her  his  sole  executrix  and  residuary 

legatee.  The  wife,  after  her  husband's  death,  had  the  stock  transferred  into  her 
I     own  name,  and  did  not  include  it  in  the  estimate  for  the  purposes  of  probate.     She 

recovered  debts  as  executrix,  occupied  one  of  the  houses,  and  enjoyed  the  rents  of 
I  the  estates,  and  on  her  second  marriage  she  transferred  the  stock  into  the  names  of 
j  herself  and  of  another  person,  in  trust  for  herself  for  life  for  her  separate  use,  and 
I  then  as  she  should  appoint  by  will.  She  died  sixteen  years  after  the  testator,  and 
'  it  was  found  by  the  Master  that  it  would  have  been  greatly  to  her  disadvantage  to 
I  have  elected  to"  take  under  the  will.  Held,  nevertheless,  that  she  had  elected  so  to 
j     take. 

I  The  testator,  William  Webb,  having  invested  monies  of  his  own  in  the  joint  names 
lof  himself  and  his  wife,  Sarah  Webl),  in  the  purchase  of  .£3  per  cent,  consolidated 
.Bank  annuities,  amounting  in  the  whole  to  .£2()55,  5s.  Id.,  made  his  will  on  the  IMh 
bf  August  1832,  and  he  thereby  gave  two  freehold  houses  in  Arthur  Street.  Middlesex, 
Ito  his  wife,  for  her  separate  use,  lor  life,  and  after  her  decease,  to  his  daughter  Mary 
|\Vorthington,  then  the  wife  of  the  Plaintitt',  Thomas  Worthington,  for  life,  for  her 
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separate  use,  and  after  her  decease,  to  her  children  ;  but  if  his  daughter  should  die  i 
without  leaving  issue  of  her  body  her  surviving,  and  if  the  Plaintiff  should  survive 
her,  then  he  gave  the  two  houses  to  the  Plaintiff  in  fee. 

The  testator  next  bequeathed  several  leasehold  houses,  in  Howard's  (ircen  and 
Devonshire  Street,  Middlesex,  to  his  wife,  for  life,  and  proceeded  thus  :^— "  I  also  ejive 
and  bequeath  unto  my  said  dear  wife,  Sarah  Webb,  all  my  stock  and  monic-  m  the 
funds,  now  consisting  of  £2655,  5s.  Id.  £3  per  cent,  consolidated  Bank  annuiiio,  and 
all  and  every  other  such  sum  and  sums  of  mone)',  in  the  same  or  any  other  funds,  as 
I  may  be  possessed  [68]  of  at  the  time  of  my  decease,  my  said  dear  wife,  Sarah  Webb, 
to  receive  and  take  the  interest  and  dividends  thereof,  from  time  to  time,  to  and  for  '. 
her  own  sole  and  separate  use  and  benefit,  for  and  during  the  term  of  her  natural  life. 
.\nd  from  and  after  the  decease  of  my  said  dear  wife,  Sarah  Webb,  then  I  give,  devise 
and  bequeath  all  and  singular  my  said  leasehold  messuages  or  tenements,  situate  in 
Howard's  (xreen  and  Devonshire  Street  aforesaid,  and  all  my  stocks,  funds  and 
securities,  as  aforesaid,  and  the  rents,  profits  and  interest  thereof,  in  the  same  manner, 
and  for  the  same  ends,  intents  and  purposes,  and  to  be  sold  and  disposed  of  as  ray 
said  two  freehold  messuages  or  tenements  in  Arthur  Street  aforesaid,  to  and  for  the 
use  and  benefit  of  my  daughter,  Mary  Worthington,  her  husband,  Thomas  Worthing- 
ton,  and  their  child  and  children  as  aforesaid.  I  give  and  bequeath  all  the  resti 
residue  and  remainder  of  my  estate  and  effects  whatsoever  and  whcresover,  and  of 
what  nature  or  kind  soever,  unto  my  said  wife,  Sarah  Webb." 

The  testator  appointed  his  wife  sole  executrix  of  his  will. 

The  testator,  after  the  date  of  his  will,  invested  a  further  sum  of  his  own  in 
the  purchase  of  £50  £3  per  cent,  consolidated  Bank  annuities,  in  the  joint  names  of 
himself  and  his  wife,  making  in  all  £"2705,  5s.  Id.,  and  he  died  on  the  2tith  of 
November  1832. 

Mrs.  Webb,  the  widow,  proved  the  will  in  March  1833,  and  in  the  June  following 
she  transferred  the  stock  standing  in  the  joint  names  of  the  testator  and  herself  into 
her  own  name,  and,  by  purchases  in  her  own  name,  previously  to  August  1843,  she 
increased  the  stock  to  the  sum  of  £3395. 

[69]  Mrs.  Webb  did  not,  for  the  purposes  of  probate,  include  the  £2705,  5s.  Id. 
stock  in  her  estimate  of  the  testator's  personal  estate,  which  was  sworn  by  her  to 
be  under  £500. 

In  the  year  1833  Mrs.  Webb  recovered,  in  an  action  against  a  debtor  to  the 
testator's  estate,  the  sum  of  £174;  and  for  a  year  after  the  testator's  death  she 
received  the  rents  of  the  leasehold  houses  ;  but  having  received  notice  to  repair  five 
of  them,  situate  in  Howard's  Green,  she  gave  them  up  to  the  landlord  in  considera- 
tion of  a  sura  of  £12  paid  by  him.  One  of  the  two  other  leasehold  houses,  which 
were  situate  in  Devonshire  Street,  had  been  occupied  by  the  testator,  and  the  widow 
continued  to  reside  in  it  after  his  decease  during  the  whole  of  her  life,  and  she  used 
the  furniture  it  contained  for  the  pui-pose  of  her  occupation.  She  received  the  rents 
of  the  other  leasehold  house,  and  also  of  the  two  freehold  houses,  out  of  which, 
however,  she  was  entitled  to  dower. 

On  the  16th  of  NovemVter  1836  Mary  Worthington,  the  daughter,  died  without 
leaving  issue;  and,  in  1838,  the  Plaintiff,  at  Mrs.  Webb's  request,  went  to  reside 
with  her,  and  continued  to  do  so  till  some  time  in  the  year  1843. 

On  the  21st  of  August  1843,  the  day  before  her  marriage  with  Abraham  Shearing, 
Mrs.  Webb  transferred  the  £3395  stock  into  the  joint  names  of  herself  and  Edmund 
Ephraim  Wiginton,  and  on  the  22d  of  the  same  month  a  memorandum  of  agreement 
was  signed  by  her  and  Shearing,  whereby  it  was  agreed  that  all  the  property  belong- 
ing, or  thereafter  to  belong,  to  Mrs.  Webb,  should  be  settled  upon  her  for  life,  for  her 
sole  [70]  and  separate  use,  and  after  her  decease,  it  was  to  be  disposed  of  as  she,  by 
will  or  otherwise,  notwithstanding  coverture,  should  direct. 

By  her  will,  dated  the  5th  of  October  1847,  Mrs.  Shearing  gave  a  watch  to  Mrs. 
U'iginton,  anil  all  the  residue  of  her  property,  over  which  she  had  any  disposing 
power,  to  Edward  E.  Wiginton,  in  trust,  to  pay  thereout  an  ainiuity  of  £40  to  her 
husband,  so  long  as  he  remained  unmarried,  and,  subject  thereto,  for  the  sole  use  of 
E.  E.  Wiginton  ;  and  she  appointed  him  and  his  son,  E.  W.  Wiginton,  her  executors. 

The  testatrix  died  on  the  5th  of  March  1848,  having  resided  in  the  house  No.  41 
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1  )evonshire  Street  up  to  her  decease,  and  having  received  the  rents  of  the  house 
N'o.  42,  in  the  same  street,  and  of  the  freehold  houses,  and  the  dividends  on  the  stock. 
:leT  will  was  proved  on  the  27th  of  ^larch  1848,  her  property  being  sworn  under 
'ElOO,  and  on  the  day  before  P>.  E.  Wiginton  died,  having  by  his  will  appointed  his 
,vifo  and  his  son,  E.  W.  Wiginton,  his  executors. 

Under  these  circumstances,  the  question  was,  whether  the  testatrix,  Mrs.  Shearing, 
iiad  elected  to  take  under  the  will  of  her  first  hust)and,  and  whether  her  representatives 
night  not  now  elect  to  take  adversely  to  that  will  ? 

The  Master  had  found  that  Mrs.  Shearing  did  not  elect  to  take  under  the  will, 
■ind  that  it  would  have  been  greatly  to  her  disadvantage  to  have  elected  to  take  under 
yhe  will.     The  Plaintitt'  excepted  to  that  finding. 

Mr.  K.  Palmer  and  Mr.  Lambert,  in   support  of  the  exception.     The  wife  was 
qipointetl  executrix  and  sole  trustee  of  the  will,  and  the  question  is,  did  she  accept 
|71]  the  trusts  of  it  ?     By  proving  the  will  she  so  far  certainly  accepted  the  trusts, 
.uid  the  acts  done  by  her  afterwards  were  by  no  means  equivocal,  they  were  clearly 
n  accordance  with  and  in  adoption  of  the  dispositions  made  by  the  will.     In  the  first 
iplace,  it  is  to  be  observed,  the  property  had  belonged  to  the  husband,  and  therefore 
Inany  moral  and  reasonable  consiflerations,   not  involving  a  legal,  but  an  imperfect 
aioral  obligation  existed,  which  would  make  it  natural  for  the  wife  to  confirm  the  will 
Ijf  her  husband,  and  therefore,  negatively,  it  is  highly  probable  that  she  intended  to 
•infirm  it.     But  there  are  positive  acts  of  the  widow.     She  proved  the  will,  and  the 
'iiise([uence  is,  she  knew  two  things;  first,  the  value  of  all  that  her  husband  had 
lisposed  of}'  Ijy  his  will,  and  all  the  benefits  she  could  take  under  it.     As  to  this  there 
i.vas  no  uncertainty,  for  the  property  is  sworn  by  her  to  be  under  .£500.     Secondly, 
iihe  knew  that  the  stock   legally  survived   to  herself,  and  did  not  pass  under  her 
•lusband's  will  (Duinmrr  v.  I'itrhcr,  2  Myl.  &  K.  262),  and,  accordingly,  she  did  not 
Include  it  in  the  estimate  of  the  testator's  property,  made  for  the  purposes  of  probate, 
■ind  it  was  not  subject  to  legacy  or  probate  duty,  though  given  up  oi'  brought  into 
;-he  testator's  property,  under  the  doctiine  of  election  ;  Laurie  v.  Cluiton  (1.5  Beav.  1.31). 
i(vnowing  all  this,  the  widow  contiinied  to  deal  with  the  pi'operty  during  her  widow- 
hood as  if  untler  the  provisions  of  the  will.     She  transferred  the  stock  into  her  sole 
,  lame,  allowed    it   to    remain,   and   received  and  applied  to   her  own  use  both  the 
llividends  of  it  and  the  rents  of  the  freeholds  and  leaseholds.     Again,  after  her  marriage, 
|ihe  appropriated  to  herself  the  whole  income  of  her  husband's  real  and  personal  estate. 
IVVhat  greater  evidence  could  there  be  of  an  intention  to  give  eflPect  to  [72]  the  will? 
iihe  must,  therefore,  according  to  all  the  cases  on  the  subject,  be  con.sidered  as  having 
!3lected  to  take  under  the  will.     The  cases,  indeed,  shew  that  election  may  be  kept 
iiuspended  while  there  is  uncertainty  as  to  the  situation  of  the  property,  or  the  benefit 
br  advantage  to  be  derived  from  the  exercise  of  the  right  to  elect,  or  where  the 
laarty  thinks  him.self  not  bound  to  elect.     The  cases  are  all  to  be  found  in  2  Hop.  Leg. 
pp.  1052-1(55.5,  X-c.  (White's  edit.)),  audit  may  be  sufficient  to  refer  to  Tnrb'r  \. 
i^anqn-  (M'Clel.  439  ;  13  Price,  607)  ;  Bufridv  \ .' Broadhnrd  (1  Ves.  jun.   171  :  3  Bro. 
|D.  C.   88);  llliMirv.    U'rhMcr  (2  Ves.  jun.  367);   Jl'akr  v.  Jl'ake  (1  Vcs.  jun.  3.35). 
'Her  conduct  is  consistent  with  her  title  under  the  will,  and  altogether  inconsistent 
'ivith  electing  to  take  against  it  ;  Archer  v.  I'ope  (2  Ves.  sen.  523)  ;  Toiiil:i/n.->  v.  Lwlhroke 
■-'  \'es.  sen.  592,  593) ;  Ilanvii  v.  AMeji  (3  Atk.  615) ;  Paiddt  v.  Delaral  (2  Ves.  sen. 
■.T'M  ;  Duke  of  Nwthumherland  v.  Ji/les/onI  (Anibl.  540  ;  S.  C.  nom.  Earlnf  Xorthnmber- 
"ii'l  V.  Maninis  of  Granhi/,  1  Eden,  498) ;  Duke  of  Xorthumberlund  v.  Eijremont  (Ambl. 
n.57) ;  Stmtftml  v.  Fmvell  (1  Ball  .^  B.  24) ;  Gid<iin>/s  v.  Giddwjs  (3  Rnss.  241).     On  the 
jivhole,  it  is  submitted  that  the  Master  is  wrong  upon  this  point. 

I  Mr.  Itoupell  and  Mr.  Arciiibald  Smith,  for  the  Defendant  Wiginton,  contended 
phat  the  widow  not  only  had  made  no  election,  but  had  shewn  by  her  dealings 
■■vith  the  stock  that  she  considered  it  to  be  her  own,  and  that  she  meant  to  deal 
Lvith  it  as  such.  And  as  to  her  entering  into  possession  of  the  testator's  real  and 
liersonal  estate,  she  did  so  in  her  character  of  executrix,  and  in  right  of  her  dnwor. 
iThat  on  a  ((uestion  of  intention  the  maxim  of  i'lnorantia  le;iL<  nan  rxnuial  was  [73] 
napplicable.  They  commented  on  Jl'ake  v.  //«/,'■  (1  Ves.  jun.  335) ;  liutrirkf  v.  Hrmd- 
'lursl  (1  Ves.  jun.  171 ;  3  Bro.  C.  C.  S8) ;  and  cited  Dillon  v.  Parb-r  (1  Swanst.  359  ; 
I  Wils.  253 ;  Jac.  505  ;  1  CI.  &  Fin.  303) ;  Brice  v.  Brice  (2  Moll.  21) ;  Edioarda  v. 
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Morgan  (1  M'Clel.  541  ;  13  Price,  782  ;  1  Bli.  (N.  S.)  401) ;  Padbuniw  Clark  (2  Macti. 
.V:  G.  298  ;  2  H.  *  Tw.  :U\). 

Mr.  Hobhouse,  for  George  Gray,  the  administrator  ad  litiiii  of  Mrs.  Shearing. 

Mr.  li.  Palmer,  in  reply. 

T]IE  Ma.stek  of  the  Rolls.  I  will  look  at  the  authorities  before  I  decide ;  but 
with  reference  to  the  argument  that  thi.s  lady  was  not  cognizant  of  her  rights,  and 
had  no  knowledge  of  the  law,  I  will  now  state  that  everyone  is  assumed  to  kuov 
that  if  he  takes  under  a  will  he  must  give  full  effect  to  it,  and  that  he  cannot  be 
allowed  to  adopt  that  part  of  it  which  is  for  his  advantage,  and  reject  that  which 
is  not ;  but  whether  the  person  taking  under  the  will  knew  he  had  an  interest  adverse 
to  it,  is  a  question  of  fact  resting  on  evidence.     I  will  look  into  the  cases. 

.^pril  21.  The  M.vstkk  oe  the  Rolls  [Sir  John  Romilly].  This  is  an  exception 
taken  to  the  Master's  report,  finding  that  Mrs.  Shearing,  the  wi<low  of  the  testator 
Webb,  did  not  elect  to  take  under  his  will.  The  facts  [74]  which  raise  the  question 
are  as  follow.     [His  Honor  stated  them.] 

The  question  is  whether,  in  this  state  of  things,  the  testatrix,  Mrs.  Shearing,  the 
widow  of  the  testator,  can  be  held  to  have  elected  to  take  under  the  will  of  her  first 
husband,  and  whether  her  representative  may  not  now  elect  to  take  adversely  to  the 
will  of  the  original  testator .' 

That  election  may  be  inferred  from  the  circumstances,  and  from  the  acts  of  the 
persons  bound  to  elect  is  not  an  open  question.  The  burden  of  proof,  however,  lies 
in  this  case  on  the  Plaintiff,  who  asserts  that  she  did  so  elect,  inasmuch  as  it  was 
manifestly  for  her  own  personal  pecuniary  advantage  to  take  adversely  to  the  will 
by  which  she  would  have  had  the  absolute  interest  in  the  whole  of  the  stock,  and 
would  have  enjoyed  one-third  of  the  rents  of  the  freehold  houses  during  her  life. 

Two  things  are  essential  to  constitute  a  settled  and  concluded  election  by  any 
person  who  takes  an  interest  under  a  will,  which  disposes  of  property  belonging  to 
that  person.  There  must  be,  in  the  first  place,  clear  proof  that  the  person  put  to  his 
election  was  aware  of  the  nature  and  extent  of  his  rights  ;  and,  in  the  second  place, 
it  must  be  shewn  that,  having  that  knowledge,  he  intended  to  elect. 

In  this  case  I  think  that  the  widow  was  aware  of  what  her  rights  were  ;  she  was 
fully  aware  of  the  contents  of  her  husband's  will ;  she  was  the  sole  executrix  named 
in  it  and  had  proved  it ;  and  she  made  use  of  her  [75]  character  of  executrix  to 
enforce  payment  of  money  due  to  her  late  husband,  and  to  arrange  w-ith  the  landlord 
for  the  surrender  of  the  five  leaseholds.  She  must,  therefore,  on  the  one  hand, 
have  known  that  her  husband  had,  by  his  will,  specifically  bequeathed  the  stock 
standing  in  their  joint  names,  and  that  by  it  he  gave  her  only  a  life  interest  in  that 
stock.  By  using  the  word  "specifically,"  I  do  not  mean  to  make  any  distinction 
between  a  specific  or  pecuniary  bequest,  but  I  should  have  said  specially  and  par- 
ticularly bequeathed  that  stock.  She  knew  that  he  had  disposed  of  it,  and  had  given 
her  but  a  qualified  interest  in  it. 

On  the  other  hand  I  think  that  it  is  established  by  the  evidence  that  she  knew 
that  the  testator,  having  died  before  her,  had  no  power  to  dispose  of  that  stock ;  but 
that  it  belonged  absolutely  to  herself.  She  does  not  include  it  in  the  estimate  of  his 
personal  estate  made  for  the  purposes  of  probate,  and  she  must,  therefore,  have  known 
that  it  did  not  form  part  of  his  estate,  but  that,  on  his  death,  she  became  the  absolute 
owner  of  the  stock  standing  in  their  joint  names.  I  think  that  these  circumstances 
constitute  or  prove  a  knowledge  on  her  part  that  she  was  bound  to  elect.  She  knew 
that  the  will  disposed  of  her  property,  she  knew  that  she  could  withdraw  it  from  the 
operation  of  the  will,  and  I  think  that  she  must  be  taken  to  have  known  that  if  she 
did  so  withdraw  it  she  was,  by  law,  bound  to  make  good  to  the  other  legatees  and 
devisees  their  loss  out  of  what  she  would  otherwi.se  have  taken  under  the  will. 
Unless  this  be  so,  there  never  could  be  a  case  of  an  election  completed  by  the  acts  of 
the  parties. 

The  next  question  is,  did  she  intend  to  give  effect  to  the  will,  or  did  she  intend 
to  take  adversely  to  it?  On  [76]  the  part  of  the  Plaintiff  it  is  contended  that  her 
receipt  of  all  the  rents,  her  possession  of  the  furniture,  her  recovery  of  the  debts  and 
retention  of  the  money  so  recovered,  and  her  continued  residence  in  the  house  of  the 
testator  are  all  together  conclusive  evidence  of  her  intention  to  give  effect  to  the 
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will;  for  if  she  intended  to  act  otherwise  that  money  and  the  rents  for  four  years 

ought  to  have  been  invested  by  hei'  to  make  good   to  the   Plaintiff,  his  wife  and 

children,  the  amount  that  they  would  lose  by  her  taking  adversely  to  the  will,  and 

j  this  is  confirmed  by  the  circumstance  that  on  the  death  without  issue  of  the  wife  of 

;the  Plaintiff,  in  the  year  1836,  she  continued  to  receive  and  apply  for  her  own  use 

;  the  rents,  instead  of  paying  them,  together  with  the  capital  of  the  residue  of  the 

(testator's  estates   to  the   Plaintiff,  who,  if  she  did  not  give  effect  to  the   will,  had 

1  become  entitled  to  them.     On  the  other  hand,  the  fact  that  she  took  possession  of  the 

I  consols  by  transferring  them  into  her  own  name,  her  adding  to  them  by  subse()uent 

purchases  on  her  own  account,  all  mixed  up  in  one  fund,  the  agreement  on  her  second 

marriage  and  the  terms  of  her  will,  which  are  wholly  silent  as  to  any  interest  in  any 

•  person  other  than  herself,  are  urged  as  evidence  that,  if  any  election  at  all  is  to  be 

i  inferred,  it  must  be  presumed  that  she  elected  to  take  adversely  to  the  provisions  of 

ithe  will. 

Upon  the  whole  I  think  that  the  acts  of  the  widow  are  only  referable  to,  and 
I  e.xplainable  bv  an  intention  to  give  effect  to  the  will  and  to  take  under  it.  The  case 
tof  EihmriU  v.  Moninn  (M'Clel.  541  :  13  Price,  782:  1  Bii.  (X.  S.)  401),  which  was 
j  principally  relied  upon  for  the  Defendants,  seems  to  me  to  be  distinguishable  from  the 
present  in  a  most  important  particular,  and  this  particular  is  the  knowledge  of  the 
1  nature  and  [77]  extent  of  her  rights  possessed  by  the  person  sought  to  be  fixed  with 
I  the  election. 

Edwarih  v.  Morgan  is  a  case  of  very  high  authority  ;  it  was  decided  by  a  Judge 
thoroughly  familiar  with  the  doctrines  of  a  Court  of  Equity,  and  his  decision  was 
t  affirmed  by  the  House  of  Lords.  The  case  was  this : — On  the  marriage  of  a  man 
with  his  wife,  leasehold  estate  had  been  settled  on  the  husband  and  wife,  for  their 
!  joint  lives,  with  remainder  to  the  survivor.  The  hu.sband  died  first.  By  his  will  he 
1  bequeathed  that  leasehold  estate  to  his  wife  for  her  life,  and,  after  her  decease,  to  her 
I  three  daughters  in  the  following  manner :  viz.,  to  Margaret  for  life,  remainder  to 
;  Bridget  foi-  life,  remainder  to  Elizabeth  for  the  residue  of  the  term  ;  and  he  made  his 
,  wife  his  residuary  legatee  and  the  sole  executrix  of  his  will.  The  widow,  on  his 
death,  proved  his  will  and  remained  in  possession  of  the  leasehold  estate  for  fourteen 
1  years,  when  she  died.  She,  by  her  will,  gave  the  residue  of  her  personalty  to  Margaret, 
I  and  made  her  her  executrix,  but  she  clid  not  dispose  by  name  of  these  leaseholds. 
I  Margaret  and  her  husband  remained  in  possession  of  the  leaseholds  for  seventeen 
I  years  when  Margaret  died,  and  thereupon  Bridget  and  her  husband  entered  into 
I  possession  of  them.  After  ten  years  the  husband  of  Margaret,  who  was  also  her 
I  legal  personal  representative,  claimed  the  leaseholds,  and  filed  a  bill  to  recover  them 

■  and  to  have  an  account  of  the  rents  and  profits.  This  was  met  by  a  cross-bill  alleging 
1  that  the  widow  of  the  testator  had  elected  to  take  under  his  will,  anil  that  the  residue, 
i  which  was  more  than  sufficient  to  pay  the  debts,  was  the  lienefit  she  took,  and  which 

she  ought  to  have  surrendered,  and  would  have  surrendered  unless  she  had  elected 
;  to  take  only  a  life  interest  in  the  leaseholds.  There  was  no  evidence  in  that  case  that 
;  the  widow  [78]  knew  of  her  absolute  right  to  the  leaseholds,  as  there  is  here  that 
'  she  knew  of  her  absolute  right  to  the  stock  ;  besides  this,  there  was  no  evidence  of 
I  her  having  done  any  act  whatever  inconsistent  with  her  right  of  taking  the  lease- 

■  holds  absolutely.  The  rents  she  was  entitled  to  in  either  event,  whether  she  took 
:  uniler  the  will  or  against  it,  which  is  e<|uivalent  to  the  dividends  of  the  stock  in  the 
'  present  case  ;  the  residue  she  necessarily  took  as  executrix,  even  if  she  took  adversely 
I  to  the  will  :  but  whether  theie  was  any  beneficial  interest  in  this  residue  does  not 
!  appear,  the  amount  of  it  was  wholly  unascertained  beyond  this — that  it  was  more 
I  than  sufficient  to  pay  the  debts. 

i         In  this  state  of  things  the  observations  of  Chief  Baron  Alexander  are  conclusive, 

■  which  I  will  read  (M'Clel.  5.51).  "Xow  through  all  my  life  I  have  had  an  impression. 
!  which  has  been  confirmed  by  an  examination  of  precedents  on  this  occasion,  that 
J  whether  parties  are  bound  to  elect  or  not  was  one  (|uestion,  and  whether  they  had 
;  made  an  election  another  ;  and  that  a  Court  can  never  hold  jjcrsons  to  have  made  an 
I  election,  without  fully  understanding  that  they  were  cognizant  of  the  nature  of  the 
I  rights  between  which  they  were  to  choose,  and  of  the  claim  upon  them  to  elect,  and 

that,  in  consequence  of  that  knowledge,  they  did  actually  elect.     But  I   have   the 
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most  thorough  conviction,  both  from  the  will  of  the  husband  and  from  the  conduct  of 
this  lady,  that  she  hail  not  the  most  distant  conception  that  she  was  called  upon  10 
make  an  election,  and  that  is  the  construction  I  put  on  all  the  testimony  which  the 
adverse  parties  have  produced.  If  she  had  meant  to  make  an  election,  she  was  ma 
bound  to  do  anything  at  the  time  of  her  husband's  death  with  respect  to  these  estates, 
but  what  [79]  she  did  do.  She  was  entitled  to  the  po.s.session  of  the  lea.sehold  estates 
whichever  way  she  might  elect.  She  might  have  been  called  upon  to  give  security, 
I  af)prehend,  but  nothing  more,  because  the  ultimate  interest  of  these  Defendants 
was  totally  uncertain.  One  cannot  tell  whether  the  eldest  daughter  Margaret  might 
not  have  outlived  the  whole  term  ;  it  would  have  been  an  extraordinary,  but  it  was  a 
possible,  event ;  and  taking  that  into  consideration,  what  value  could  be  set  on  the 
reversionary  interests'  There  were  only  two  acts  possible  to  lie  done  by  Mrs. 
Thomas  which  would  have  testified  an  election  on  the  subject ;  the  one  was  the 
settling  this  estate  to  the  uses  of  her  husband's  will,  which  act  would  have  been 
evidence  of  an  election  one  way  ;  the  other  was  the  making  some  provision  for  the 
possible  and  future  interest  of  those  persons  who  were  to  be  disappointed  of  their 
benefit  under  the  husband's  will,  which  would  have  proved  a  determination  the  other 
way.  But  she  does  neither  the  one  nor  the  other,  and  upon  what  principle  I  can  be 
asked  to  hold  that  this  lady,  in  my  opinion,  clearly  not  cognizant  of  what  her  rights 
were,  or  that  she  was  bound  to  elect  at  all — upon  what  principle  I  can  be  asked  to 
hold  that  she  did  actually  make  an  election,  I  own,  after  having  weighed  to  the 
utmost  of  my  power  all  the  arguments  that  have  been  used,  I  am  utterly  unable  to 
discover." 

But  the  case  suggested  would  have  been  very  ditt'erent,  if,  upon  her  husband's 
decease,  she  had  sworn  to  an  instrument  which,  in  etlect,  asserted  that  the  leaseholds 
belonged  to  herself  and  not  to  her  husband,  and  if,  in  addition  to  doing  this,  she  had 
received  the  rents  of  other  property  which  she  could  only  have  taken  as  a  devisee 
under  the  will  of  the  testator. 

Here  the  acts  of  the  widow,  in  receiving  the  dividends  [80]  of  the  stock,  amount 
to  nothing ;  she  was  entitled  to  them  in  either  event,  as  the  widow  in  Edwards  v. 
Morgan  was  to  the  rents  of  the  leaseholds,  but  in  the  case  before  me,  the  acts  of  the 
widow,  in  receiving  and  appropriating  the  whole  of  the  rents  of  the  two  freehold 
houses,  after  her  husband's  death,  appear  to  me  to  be  referrible  oidy  to  her  desire  to 
take  the  interests  given  to  her  by  his  will,  and  to  carry  into  effect  the  provisions  of  it. 
As  it  was  for  the  benefit  of  her  daughter  and  her  issue  that  she  should  do  so,  this 
seems  to  me  to  attord  a  reasonable  answer  to  the  objections,  that  by  so  doing,  she 
sacrificed  the  great  advantages  she  might  have  had,  looking  at  her  own  interests 
exclusiveh',  if  she  had  taken  adversely  to  the  will.  Her  acts,  with  reference  to  the 
stock,  seem  to  me  to  be  equivocal.  The  additional  purchases  made  were  partly 
from  the  property  of  the  testator  and  partly  from  her  own  property.  She  was  the 
sole  trustee,  but,  uidess  she  had  appointed  new  trustees,  or  had  purchased  a  diflerent 
species  of  stock,  she  could  not  have  kept  them  distinct. 

The  cases  relative  to  widow's  dower  have  no  application  to  the  present. 

The  case  of  Dillm  v.  Parker  (1  Swanst.  359  ;  1  Wils.  C.  C.  253  ;  Jac.  505  ;  5  CI.  & 
F.  303)  is  one  of  considerable  complication,  but  it  does  not  appear  to  me  to  militate 
against  the  view  I  take  of  this  case.  It  was  decided  by  that  case  that  the  exercise 
of  a  power  equivocal  and  referrible  to  either  right  does  not  amount  to  an  election, 
and  an  expression  much  relied  upon,  in  that  case,  "  that  Sir  Henry  had  elected  to  take 
both  estates,"  applies  to  the  peculiar  circumstances  of  that  case,  but  does  not  appear 
to  mc  to  have  been  used  as  having  a  general  application  to  all  cases,  which,  if  it  did, 
and  it  were  followed,  would  produce  this  result — that  no  [81]  election  short  of  actual 
declaration  of  election  could  ever  exist. 

In  Pailhurij  v.  Clark  (2  Macn.  *  G.  298  ;  2  H.  &  Tw.  341),  the  only  act  which  could 
be  referred  to  as  constituting  an  election  determined,  was  this — Mary  Cox  Clark  was 
said  to  have  elected  to  take  under  the  will ;  she  was  a  Defendant ;  she  denied  ever 
having  elected  or  intended  to  elect ;  she  never  had  been  in  possession  of  the  rents  of 
the  leasehold  house,  which  was  the  only  interest  she  took  under  the  testator's  will, 
but  her  father,  who  was  her  guardian,  liiad  received  and  had  applied  those  rents  for 
her  benefit,  during  her  minority,  and  the  lease  having  expired  during  her  minority, 
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when  she  attained  twenty-one,  she  received  from  her  father  £49,  being  the  balance  of 
the  rents  received  by  him,  and  not  applied  for  her  maintenance.  The  Court  deter- 
mined that  a  case  of  election  arose,  and  that  Mary  Cox  Clark  was  bound  to  elect,  and 
that  if  she  elected  to  take  against  the  will,  she  must  account  for  the  rents  of  the 
leasehold  house,  received  by  her  father,  and  applied  for  her  benefit,  but  that  the 
receipt  of  the  £49  did  not  conclude  her,  or  amount  to  an  election  made  and  deter- 
mined by  her,  although  the  Vice-Chancellor  of  England  had  been  of  opinion  that  it 
did.  It  is  needless  to  observe  how  different  that  case  is  from  the  present.  In  JSrice 
V.  Biicr  (2  Moll.  21),  the  facts  are  very  slightly  stated,  but  .so  far  from  there  being, 
in  that  case,  evidence  of  the  person  said  to  have  elected  having  had  any  knowledge 
of  his  rights,  the  case  states  that  there  was  some  evidence  that  he  was  ignorant  of  the 
settlement  which  created  them,  in  opposition  to  his  interest  under  the  will. 

In  Arih'soifi;  v.  Bcnnet  (2  Dick.  463),  a  legacy  had  been  given  [82]  to  a  married 

woman,  for  her  separate  use ;  she  was  the  heir  of  the  testator,  who  had  disposed  of 

copyholds  not  surrendered  to  the  use  of  the  will  ;  it  was  held,  that  her  receipt  of  the 

interest  of  that  legacy,  for  many  years,  constituted  an  election  to  take  under  the  will, 

[  and  not  against  it.    I'anlet  v.  Ddaral  (2  Ves.  668) ;  Archer  v.  Pope  (2  Ves.  525) ;  Tomkijna 

I V.  Ladhrooke  (2  Ves.  593) ;  and  Tlie  Earl  of  Nortliuinherland  v.  Marqnix  of  Granl/i/  (1  Eden, 

'493),  to  which  cases  I  was  referred,  all  support  this  view  of  the  case.     In  Butrickc  v. 

'Browlliiird  (1   Ves.  jun.   171),  the  widow   having  taken   possession   of  the  propertv 

[devised,  and  having  retained  it  for  five  years,  was  not  allowed  afterwards  to  elect  to 

[take  against  the  will,  and  claim  a  sum  thereby  disposed  of,  to  which  she  was  entitled 

under  her  marriage  settlement. 

I  think    it  unnecessary  to  go  through  a  greater  number  of  the  cases,  most  of 
which    I    have   consulted.     The    question,    whether   election    has    or   has    not    been 
;  made  l)y  the  person  bound  to  elect,  must  usually  depend  on  the  facts  of  each  particular 
i  case. 

In  this  case,  I  rely,  principally,  on  the  fact  of  the  receipt  of  the  rents  of  the  free- 
•  hold  houses,  to  which,  except  under  the  will,  the  widow  was  not  entitled,  and  that 
1  she  continued  so  to  receive  them  during  her  whole  life.  The  circumstance  that  no 
claim  was  made  by  the  Plaintiff  until  after  her  death,  so  far  from  prejudicing  his 
'  case,  seems  to  me  to  assist  it.  Until  her  death  he  had  every  reason  to  believe  that 
it  would  never  be  necessary  to  make  any  claim.  Her  acts  and  conduct  would  reason- 
'ably  have  induced  him  to  believe  that  she  had  resolved  to  give  effect  to  the  will,  and 
'  that  she  was  [83]  acting  in  that  view.  Had  he  thought  otherwise,  it  is  impossible  to 
;  understand  why  he  should  not,  on  the  death  of  his  wife,  have  called  upon  the  wiilow 
to  put  him  in  possession  of  the  houses  and  of  the  residue  of  the  testator's  estate,  and 
;  if  she  intendecl  to  take  against  the  will,  it  was  her  duty  so  to  have  acted  at  that  time, 
'  without  being  applied  to.  He  had  every  reason  to  believe  the  matter  concluded  ;  and 
'  if  so,  he  could  not  intei'fere  with  her  possession  of  the  whole  property,  which  she  was 
,  entitled  to  retain  during  her  life.  But,  in  fact,  my  belief  is,  after  a  full  consideration 
of  the  circumstances,  that  the  widow  never  intended  to  dispute  the  will  of  the 
1  testator,  or  to  claim  atlversely  to  it.  Her  omission  to  inchule  the  stock  in  the  probate 
I  was  merely  to  avoid  the  duty,  and  thus  cairying  into  effect  what,  no  doubt,  was  the 
I  intention  of  the  testator,  when  he  transferred  the  stock  into  the  joint  names  of  himself 
;  and  his  wife.  Her  transfer  of  the  stock  into  the  name  of  another  person,  on  her  second 
i  marriage,  was  necessary,  so  far  as  regards  the  amount  intended  to  be  disposed  of  by 
I  the  testator,  in  order  to  prevent  her  second  husband  from  having  dominion  over  it  ; 
i  her  other  acts,  and  the  general  course  of  her  conduct,  lead  me  to  the  conclusion  I 
;  have  arrived  at,  that  if  she  had  been,  within  a  year  after  the  testator's  decease,  called 
I  upon  categorically  by  the  Court  or  otherwise  to  elect  to  take  under  the  will  or  against 
1  it,  she  would  have  stated  the  determination  she  had  come  to,  to  take  under  the  will. 
I  By  doing  so,  she  increased  her  own  life  income,  unless  she  spent  the  capital  of  the 
I  stock  in'the  purchase  of  an  annuity,  and  thus  diminished  the  portion  she  expected 
1  to  leave  to  her  daughter.  All  her  acts,  which  are  not  to  some  extent  equivocal,  seem 
:  to  me  to  point  to  the  .same  conclusion.  Her  will  appears  to  me  to  be  one  of  the  acts 
'  which,  though  strongly  relied  upon  for  the  Defendants,  is  far  from  being  conclusive. 
!  She  had  pro-[84]-perty  on  which  the  will  might  operate,  without  dealing  with  the 
'  stock  existing  at  the  death  of  the  testator,  and  no  expression  is  to  be  found  in  her 
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will,  which  shews  any  intention  to  dispose  of  that  stock  contrary  to  the  direction 
contained  in  the  will  of  her  husband. 

The  result  is,  that  after  giving  to  this  case  the  best  consideration  I  can,  I 
have  the  misfortune  to  differ  from  the  Master,  and  I  think  that  the  exception  must 
be  allowed. 

Note. — An  appeal  was  opened  before  the  Lords  Justices,  but  the  case  was  after- 
wards arranged  between  the  parties  personally. 


[84]     Jebb  v.  Tugwell.     Mm.  2G,  Fch.  19,  June  o,  1855. 

[S.  C.  1  Jur.  (N.  S.)  460  ;  24  L.  J.  Ch.  433,  670 ;  7  l)e  G.  M.  &  G.  663 ;  44  E.  R 
258 ;  2  Jur.  (N.  S.)  54  ;  25  L.  J.  Ch.  109.     See  also  20  Beav.  461.] 

A  testator  gave  "all  his  property,  both  real  and  personal,"  to  his  wife  for  life,  and  he 
authorized  her,  with  the  consent  of  his  executors,  to  sell  or  exchange  "  any  part 
of  his  property."  After  her  death,  he  gave  "  all  his  property,  both  real  and  personal," 
to  his  daughters,  and  afterwards  to  their  children.  Held,  that  the  tenants  for  life 
were  not  entitled  to  enjoy  the  property  in  specie,  but  that  the  perishal)le  part  must 
be  converted. 

A  test<ator  gave  his  real  and  personal  estate  to  his  wife  for  life,  and  afterwards  to  his 
tw^o  daughters,  in  such  proportions  as  she  might  direct,  and  in  default,  to  them 
equally.  Held,  that  the  wife  could  not  appoint  the  property  to  such  uses  as  the 
daughters  (who  were  married)  should  appoint,  so  as  to  enable  them  to  convey  the 
realty  without  acknowledging  the  deed  under  the  statute,  and  to  dispose  of  a  rever- 
sionary interest  in  the  personalty. 

The  question  in  this  cause  arose  upon  the  construction  of  the  will  of  a  testator, 
and  the  validity  and  effect  of  certain  deeds,  executed  under  powers,  contained  in  or 
conferred  by  the  will. 

The  testator,  John  Yerbury,  made  his  will,  dated  the  7th  of  September  1841,  in 
the  following  words  : — "  I  give  and  bequeath  to  my  dear  wife,  for  her  sole  use  and 
benefit,  during  her  life,  all  my  property,  both  real  and  personal,  on  condition  that 
she  pav,  out  of  it,  any  bequest  which  I  may  make  in  this  my  will,  or  by  any  subse- 
(juent  deed  or  codicil.  I  hereby  authorize  my  wife,  [85]  with  the  consent  of  my 
executors,  to  sell  or  exchange  any  part  of  my  property.  I  give  and  bequeath  all  my 
property,  both  real  and  personal  (not  otherwise  bequeathed),  after  my  wife's  decease, 
to  my  two  daughters,  in  such  proportions  as  my  wife,  by  any  legal  instrument,  may 
direct ;  but  if  she  make  no  appointment,  then  to  be  equally  divided  between  them, 
and  in  case  only  one  survive  their  mother,  the  whole  to  the  survivor,  unless  the 
deceased  daughter  should  leave  any  children,  in  which  case  they  shall  inherit  the 
portion  intended  for  their  mother.  It  is  my  will  that  the  fortune  of  each  of  my 
daughters  shall  go  to  her  children,  after  her  decease,  in  such  proportions  as  she  may 
direct,  but  if  no  appointment,  to  be  equally  divided  between  them." 

The  testator  died  in  June  1843,  leaving  his  widow  and  two  married  daughters, 
viz.,  Mrs.  Jebb  and  Mrs.  Blood,  surviving  him. 

The  residuary  personal  estate  consisted  of  money  in  the  funds.  East  India  and 
other  stocks,  shares  in  companies,  mortgages,  &c. 

By  a  deed-poll,  dated  the  23d  of  May  1844,  Mrs.  Yerbury,  by  virtue  and  in 
execution  of  the  power  given  to  her  by  her  husband's  will,  directed  and  appointed 
that  from  and  after  her  decease,  one  moiety  of  the  real  estate,  and  one  moiety  of  the 
personal  estate  of  the  testator,  should  go  and  be  to  such  uses  as  Mrs.  Blood,  notwith- 
standing her  coverture,  should  at  any  time,  by  deed  or  will,  appoint  ;  and  in  default 
of  such  appointment  and  subject  thereto,  in  trust  for  Mrs.  Blood,  her  heirs,  &c., 
absolutely.  And,  in  further  exercise  of  her  power,  Mrs.  Yerbury  directed  and 
appointed  the  other  moiety  of  the  real  and  personal  estate  of  the  testator,  in  a 
similar  manner,  to  such  uses  as  Mrs.  Jebb  should  appoint,  [86]  and  in  default  of 
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ippoiiitmfint,  and  subject  thereto,  to  the  use  of  Mrs.  Jebb,  her  heirs,  &c.,  absolutely. 
.\nd,  in  further  exercise  of  her  power,  Mrs.  Yerbury  directed  and  appointed  that  the 
'iforesaid  appointments  should  take  effect  immediately  upon  the  execution  of  the 
lieed-poll,  notwithstanding  that  the  actual  enjoyment  of  the  property,  which  was  the 
Isubject  thereof,  be  postponed  until  her  own  decease. 

I  On  the  following  day,  by  an  indenture  dated  the  ■24th  of  May  1844,  and  made 
ibetween  Mr.  and  Mrs.  Blood  and  Mr.  and  Mrs.  Jebb  of  the  one  part,  and  the  four 
(trustees  of  the  other  part,  reciting  the  testator's  will,  and  the  deed-poll  executed  on 
the  previous  day,  Mrs.  Blood  appointed  the  moiety  of  the  testator's  real  and  personal 
jstate,  over  which,  by  virtue  of  the  will  or  deed-poll,  she  had  a  power  of  appointment, 
to  the  use  of  the  four  trustees,  their  heirs,  &c.,  in  trust,  during  the  life  of  Mrs.  Blood, 
|co  apply  the  rents,  issues  and  profits,  interest,  dividends  and  income  of  the  said 
imoiety,  as  she  should  direct  or  appoint,  and  in  default  thereof,  for  her  sole  and 
iseparate  use,  without  power  of  anticipation,  and  after  her  decease,  in  trust  to  pay 
the  same  to  her  husband.  Major  Blood,  for  his  life,  and  directed  that,  after  the  decease 
jf  the  survivor,  the  said  moiety  should  be  in  trust  for  all  and  every,  or  such  one  or 
imore  exclusively  of  the  other  or  others,  of  the  children  of  Mrs.  Blood,  by  either  her 
[then  present  or  any  future  husband,  as  she  shoulil  by  deed  or  will  appoint  ;  and  in 
>lefault  of  appointment,  in  trust  for  all  such  children  equally,  as  tenants  in  common, 
V(-.,  their  interests  to  be  vested  and  transmi-ssible,  if  .sons  at  twenty-one,  and  if 
i.  laughters  at  twenty-one  or  marriage,  with  powers  of  maintenance  and  advancement. 
!And  if  there  should  be  no  child  of  Mrs.  Blood  who  should  acquire  a  vested  and 
transmissible  interest  in  the  said  moiety,  then  it  was  to  be  held  [87]  upon  the  same 
.trusts  for  the  benefit  of  Mrs.  Jebb,  for  life,  and  after  her  decease,  for  Mr.  Jebb,  for 
■life,  and  after  the  decease  of  the  survivor,  for  the  benefit  of  their  children,  on  the 
isame  trusts,  in  all  respects,  as  thereinafter  declared  of  and  concerning  the  other 
imoiety,  which  was  thereinafter  appointed  by  Mrs.  Jebb.  And  upon  failure  of  all 
,the  previous  limitations,  to  such  uses  as  Mrs.  Blood  should  by  deed  or  will  appoint  ; 
liiid  in  default  of  appointment,  to  her,  her  heirs,  executors,  administrators  and  assigns. 
|.-Vnd  Mrs.  Jebb  thereby  appointed  the  other  moiety,  over  which  she  had  a  power  of 
disposition,  by  virtue  of  the  will  or  deed-poll,  to  uses  and  trusts  exactly  corresponding, 
lin  favour  of  herself,  her  husband  and  her  children,  and  in  default  of  children,  in 
flavour  of  Mrs.  Blood,  her  husband  and  children,  with  an  ultimate  limitation  to  such 
luses  as  Mrs.  Jebb  should,  by  deed  or  will,  appoint ;  and  in  default  of  appointment 
ito  her,  her  heirs,  executors,  administrators  and  assigns.  And  it  was  by  the  indenture 
jfurther  witnessed,  and  the  parties  thereto  of  the  first  part  thereby  declared,  that  the 
■settlement  so  made  was  made  with  a  full  knowledge  that  doubts  were  entertained, 
•whether,  under  the  will  of  the  testator,  the  children  of  Mrs.  Blood  and  Mrs.  Jebb 
iwoukl  not,  on  the  respective  deceases  of  their  respective  mothers,  have  a  right  to  the 
[property  so  appointed  by  the  deed-poll,  in  such  proportions  as  their  respective 
mothers  should  appoint,  or  in  default  of  appointment,  in  ecpial  shares,  and  it  was 
Itheir  intention,  notwithstanding  the  children  of  Mrs.  Blood  and  Mrs.  Jebb,  or  some 
jor  one  of  them,  might  in  some  measure  defeat  the  settlement,  yet  that  the  trusts 
thereof  should  be  carried  into  eftect  in  all  other  respects.  Then  followed  a  clause 
[necessary  to  eft'eet  their  object,  in  case  of  the  death  of  any  of  the  children  of  Mrs. 
[Blood  and  Mrs.  Jebb,  and  powers  to  grant  leases  [88]  and  appoint  new  trustees,  and 
a  trustee  indemnity  clause. 

.Major  Blood  died  in  July  1847,  and  Mrs.  Yerbury,  the  widow,  in  January  1848. 
1       Mrs.   Blood  had  had  no  children,  and,  considering  her  age,  it  was  not  probable 
'she  would  ever  have  any. 

i  The  six  Plaintitts,  the  infant  children  of  Mrs.  Jebl),  by  their  bill,  claimed  to  have 
jail  the  residuary  estate  of  the  testator,  except  that  invested  in  the  public  funds,  con- 
'verted  and  invested  in  the  public  funds  or  Goveriuncnt  or  real  securities  ;  l)ut  Mrs. 
iBlood  insisted  that  all  that  remained  unconverted  ought  to  remain  in  specie,  and  that 
jshe  was  entitled  to  the  income  of  a  moiety  thereof.  The  Plaintiffs  also  contended 
■  that  Mr.  Jebb  was  not  entitled,  as  against  them,  to  a  life  interest  in  Mrs.  Jel)b's 
Imoiety  ;  but  that  the  powers  of  conversion,  and  investment  and  leasing,  and  of 
lappointing  trustees  created  by  the  settlement  of  the  l.'4th  of  May  1844,  and  all  the 
trusts  thereof  (except  in  so  far,  as  against  them,  it  gave  a  life  interest  in  Mrs.  Jobb's 
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moiety  to  Mr.  Jebb),  were  valid,  and  the  bill  prayed  relief  accordingly.     The  case 
came  on  upon  motion  for  a  decree. 

Mr.  Follettand  Mr.  Shapter,  for  the  Plaintifl's.  The  testator,  in  the  first  instaiui.'. 
gives  a?i  absolute  interest  to  the  daughteis,  after  the  death  of  the  widow  ;  but  it  is 
cut  down  to  a  life  interest  by  the  suljsequent  disposition.  He  says,  in  a  new  sentence, 
"It  is  my  will  that  the  fortune  of  each  of  my  daughters  shall  go  to  her  children  aft^i 
her  decease,  in  such  proportions  as  she  may  direct  ;  but  if  no  appointment,  to  lie 
equally  divided  between  them."  The  chiklren,  therefore,  of  the  daughters  havi- 
indefeasible  interests  subject  to  the  prior  [89]  life  interests  of  their  mothers.  The 
appointment  of  the  23d  of  May  was  valid,  to  the  extent  that  it  gave  the  daughte 


a  power  of  appointment  over  their  shares  ;  Brai/  v.  Haiiiiiu'ish-i/  (3  Sim.  .513  ;  affirmed 
2  CI.  &  Fin.  4.")3,  and  8  Bligh,  50cS)  ;  and  the  question  then  is,  whether  the  settle- 
ment of  the  24th  of  May  1844  was  valid  to  any  extent;  Akxander  v.  Akxaniln 
(2  Ves.  sen.  643).  It  is  valid,  except  so  far  as  it  purports  to  defeat  the  interests  of 
the  children  of  the  daughters,  and  to  give  life  interests  to  their  husbands.  Being 
executed  for  valuable  consideration,  it  was  binding  on  the  interest  of  Mrs.  Blood,  and 
upon  her  death,  without  issue,  her  share  will  go  over  to  the  Plaintiffs.  They  cited 
Crosier  v.  Crazier  (3  Dru.  iV  War.  373). 

Secondly,  the  tenants  for  life  are  not  entitled  to  enjoy  the  property  in  specie,  and 
the  portion  of  it  which  is  weanng  out  and  perishable  must  be  converted  into  a 
permanent  fund.     Hmve  v.  Lord  Dar/inoiifli  (7  Ves.  137). 

Mr.  Wickens,  for  Mr.  and  Mrs.  Jebb,  relied  on  Phipson  v.  Turner  (9  Sim.  227)  to 
shew  that  the  widow  was  authorized  in  giving  her  daughters  a  power  of  appointment 

Mr.  Roupell  and  Mr.  Shebbeare,  for  Mrs.  Blood  and  the  trustees.  The  testator's 
daughters  were  entitled  for  life  only,  with  remainder  as  to  the  share  of  each  to  their 
children,  "in  such  proportions  as  she  may  direct."  The  widow  had  a  mere  power  to 
determine  the  "proportions  "  in  which  the  two  daughters  were  to  take,  but  she  had 
no  authority  to  give  them  absolute  interests,  or  to  affect  the  rights  of  their  children. 
The  testator  in  no  way  authorized  his  widow  to  enable  his  daughters,  by  means  of 
a  derivative  power,  to  dispose  of  their  real  [90]  estate,  except  with  the  formalities 
prescribed  by  law,  viz.,  by  an  acknowledgment  under  the  Fines  and  Kecoveries  Act 
(3  &  4  Will.  4,  c.  74),  nor  to  deal  with  their  reversionary  interests  in  a  manner  not 
authorized  by  law.  The  consequence  is  that  the  appointment  of  the  23d  of  May  is 
invalid  altogether,  or  operates  merely  as  a  limitation  of  the  "proportions"  in  which 
the  daughters  are  to  take.  The  deed  of  the  24th  of  May,  which  purports  to  exercise 
an  invalid  power,  was  in  no  way  binding  on  Mrs.  Blood  and  is  totally  void. 

Secondly,  they  argued  that  this  was  not  a  case  for  conversion,  and  that  this  was 
shewn  by  the  power  given  by  the  testator  to  his  widow  to  sell,  oidy  with  the  consent 
of  the  executors.  On  this  point  they  cited  AJrork  v.  Sloper  (2  Myl.  &  K.  699) ; 
Pickerinq  v.  Pirkerinr;  (2  Beav.  31  ;  4  Myl.  &  Cr.  289)  ;  Daniel  v.  JFarren  (2  Youufife 
&  C.  (C.  C.)  290) ;  'Burton  v.  Mount  (2  De  G.  &  Sm.  383). 

Mr.  Follett,  in  reply. 

The  Master  of  the  Rolls  was  of  opinion  that  there  must  be  a  conversion,  but 
he  reserved  his  judgment  on  the  remaining  points. 

Feb.  19.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  suit  is  instituted 
for  the  purpose  of  enforcing  the  settlement  of  the  24th  of  May  1844,  and  to  have  the 
trust  estate  of  the  testator  transferred  to  the  trustees  of  [91]  the  settlement,  upon 
the  trusts  thereof.  But,  at  the  same  time,  the  Plaintifl's  contend  that  though  the 
settlement  is  operative  and  good,  so  far  as  regards  the  share  of  the  daughter,  Mrs. 
Blood,  who  had  no  children,  it  is  not  operative  for  the  purpose  of  taking  away 
anything  from  the  children  of  a  daughter  who  had  children,  and  consequently  that 
the  settlement  is  good,  so  far  as  regards  the  gift  over,  on  the  death  of  Mrs.  Blood, 
without  issue,  but  does  not  afTect  the  children  of  Mrs.  Jebb.  They  contend  that  Mrs. 
Blood  is  bound  by  the  settlement,  except  so  far  as  any  child  of  hers  might  contest 
it,  and  that  a  good  consideration  for  the  deed  is  to  be  found  in  the  mutual  limitations 
of  the  estates  and  interests,  in  favour  of  each  daughter  and  her  family,  in  the  event 
of  the  other  dying  without  issue. 

For  Mrs.  Blood  it  is  argued  that  the  settlement  is  inoperative  so  far  as  she  is 
concerned,  and  that  the  widow  of  the  testator  had  only  a  power  to  determine  the 
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:  jroportioii  of  the  share  which  each  daughtei-  was  to  take,  and  none  to  settle  it  again, 

)r  to  carve  it  out  into  qualified  and  partial   interests,  and   still  less  to  give  each 

laughter  a  power  of  settling  this  propert}-  again,  which  was,  in  effect,  to  give  them  a 

)0wer  of  dealing  with  a  contingent  reversionary  interest. 

With  respect  to  the  rights  of  the  children  of  the  daughters  of  the  testator,  neither 
;he  widow  nor  the  daughters  could  effect  their  interests  given  by  the  will  of  the 
lestator,  Thomas  Yerbury  ;  and  I  am  of  opinion,  that  upon  the  true  construction  of 
ihe  will,  the  children  of  each  daughter  took  the  share  of  that  daughter,  on  her  decease, 
(II  such  shares  as  the  daughter  might  appoint,  and  in  default  of  appointment,  equally 
jiraongst  them.  I  think  the  will  of  the  testator  unambiguous  on  this  point.  The 
ivords  are,  "It  is  my  will  that  the  for-[92]-tune  of  each  of  my  daughters  shall  go  to 
!ier  children,  after  her  decease,  in  such  proportions  as  she  may  direct,  but  if  no 
i.ppointment,  to  be  equally  divided  between  them.''  This  is  a  separate  and 
:ndependent  clause  of  his  will;  it  is  not,  in  my  opinion,  connected  with,  or  made 

dependent  upon,  the  absence  of  appointment  by  the  widow,  and  it  applies  to  the 

ortune  of  each  daughter,  whatever  that  fortune  might  be  ;  that  is,  whether  it  was 
Inquired  by  virtue  of  the  appointment  by  the  widow,  or  in  default  of  her  appointment, 
;  olely  under  the  will  of  the  testator.  The  consequence  is  that  no  power  existed  in 
ivlrs.  Verbury,  or  in  her  and  her  daughters,  to  defeat  this  interest  of  these  children, 
Vnd  therefore,  whatever  may  be  the  result  of  my  decision  on  the  next  question  which 
li  am  about  to  mention,  the  settlement  of  the  24th  of  May  18-1-t  is,  in  my  opinion, 

noperative  and  void,  so  far  as  it  seeks  to  impair  or  postpone  the  interests  of  Mrs. 

febb's  children  in  Mrs.  Jebb's  share. 

;  This,  however,  is  but  a  very  subordinate  point ;  atid  the  reall}'  important  question 
:o  be  determined  is  whether  this  interest  is  valid  to  any,  and,  if  any,  to  what  extent, 
pn  behalf  of  the  Plaintiff's  it  is  contended  that  when  a  general  power  of  appointment 
|s  given,  as  in  the  present  case,  it  authorizes  the  donee  of  the  power  to  create  various 
;istates  under  it,  and  to  give  qualified  interests.  Thus,  a  general  power  to  anyone  to 
appoint  a  fund  amongst  children,  in  such  proportions  as  he  may  think  fit,  authorizes 
iiis  giving  an  estate  for  life  to  one  child,  and  the  capital  of  the  fund  to  another,  and 

o  ou,  provided  he  divides  the  whole  fund  in  this  manner  amongst  the  children  ;  and 
uiany  cases  were  cited  to  me  which  bear  out  this  proposition,  but  particularly  the 
':ase  of  Phipson  v.  Turmr  (9  Sim.  227)  was  referred  to,  as  affording  [93]  not  oidy  a 
strong  illustration  of  the  proposition  in  question,  but  as  being  a  direct  authority  in 
!)oint  for  establishing  the  validity  of  this  deed.  In  Phipson  v.  Turner  the  mother  had 
iui  absolute  and  exclusive  power  of  appointment,  under  which  she  appointed  the  fund 
^o  a  married  daughter  for  her  life,  for  her  separate  use,  and  after  her  decease  as  she 
;hould  Ijy  will  appoint,  and  in  default  of  appointment  and  if  she  left  no  issue,  unto 
'.wo  sons,  who  were  also  ol)jects  of  the  power;  and  this  appointment  was  held  to 

"'  good. 

Upon  the  best  consideration  which  I  have  been  able  to  give,  I  am  of  opinion  that 

he  case  before  me  is  distinguishable  from  the  case  of  Phipsun  v.  Turner  and  the  other 
•«ses  cited  to  me,  that  it  does  not  fall  within  the  proposition  I  have  stated,  and  that 
,.he  deed  of  the  24th  of  May  1844  is  altogether  inoperative  and  void,  on  the  ground 
i-hat  it  was  made  in  pursuance  of,  and  derives  its  efficacy  from  a  power  given  by  the 
[widow,  Mrs.  Yerburj',  which  she  had  no  authority  to  create. 

The  reasons  which  have  led  me  to  this  conclusion  are  shortly  as  follows  : — I  think 

t  material  in  these  cases  to  consider  what  is  the  real  scope  and  object  of  the  instrument 
;:onferring  the  power,  and  of  the  instrument  by  which  the  power  is  executed.  In  Phipson 
'.'.  Turner  (Ihid.)  the  object  of  the  instrument  creating  the  power  was  to  give  the 
inother  a  full  power  of  dividing  the  property  amongst  the  objects  of  it,  as  she  should 
Lhink  fit,  and  the  instrument  which  executed  the  jjower  was  by  the  Court  held  to  be 
j;he  .same,  in  substance,  as  a  disposition  of  the  fund  to  the  daughter  for  her  separate 
jise,  with  a  general  testamentary  power  of  appointment,  and,  in  default  of  the  exercise 
!)f  that  power,  to  her  two  sons.     It  was,  in  fact,  giving  the  ilaughter  an  [94]  estate 

or  life,  with  a  power  of  appointment,  which  was  giving  her  the  property  in  such  a 

imited  manner,  as  that,  if  not  made  use  of  by  her,  it  would,  under  the  mother's 

ippointment,  go  to  the  other  objects  of  the  power. 

Here  the  scope  and  object  of  the  original  instrument  conferring  the  power  is  clear. 
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Bv  the  will  the  property  is  given  to  the  widow  for  life  ;  aftui-  her  death  it  is  given  tn 
the  daughters,  and  if  they  have  children,  to  their  children  after  them  ;  but  the  widnw 
has  a  general  power  of  determining  in  what  shares  the  daughters  are  to  take.  I  lonk 
in  vain  in  this  will  for  anything  that  points  to  enabling  the  widow  to  give  tli. 
daughters  a  power  of  disposing  of  their  shares  while  reversionar}',  and  before  thiv 
come  into  possession  of  their  propeity.  Then  come  the  deed  of  the  widow  and  tlu 
deed  of  settlement  of  the  daughters,  which  may  be  treated  as  contemporaneous,  ami 
which  obviously  form  part  of  one  and  the  same  transaction.  The  object  of  the  widow'~ 
deed-poll  of  appointment  is  ol)vious.  The  ascertaining  in  what  shares  the  daughtei> 
are  to  take,  or  the  carving  out  and  allotting  to  them  their  shares  in  the  testatoi  ~ 
property,  is  not  the  sole,  or  indeed,  in  my  opinion,  the  principal,  object  of  the  deed 
If  it  had  been,  I  a.ssume  that,  in  accordance  with  the  decision  in  I'hip.-ion  v.  Tunh,. 
the  mother  might  have  given  qualified  interest  in  this  property  to  her  daughters,  pro- 
vided she  divided  it  wholly  between  them.  But  the  real  scope  and  object  of  the  deed- 
poll  e.Kecuted  by  the  widow  appears  to  me  to  be,  to  enable  the  married  daughters  to 
dispose  of  their  reversionary  interests.  The  testator  had  given  an  estate  for  life  to 
his  widow  in  his  property,  and  after  her  decease,  he  had  directed  it  to  go  to  bis 
daughters  as  she  might  appoint.  If  it  had  rested  there  and  under  this  will  alone,  the 
daughters  could  have  disposed  of  their  [95]  reversionary  interest  in  the  land  only  by 
deed,  duly  acknowledged  under  the  statute,  and  in  no  way  could  they  have  disposed 
of  their  reversionary  interest  in  the  personal  estate.  In  order  to  overcome  the 
restraints  imposed  by  the  law  on  the  alienation  of  the  property  of  married  women,  the 
widow  appoints  to  her  daughters  the  reversion  equally  between  them,  to  take  effect 
at  once,  with  a  power  of  disposing  of  it  by  deed  or  will,  notwithstanding  their 
coverture.  The  power  to  appoint  given  to  the  daughters  is  not,  as  in  J'hijison  v. 
TurniT,  a  qualified  mode  of  enjoying  the  property,  but  it  is  an  attempt  to  overcome 
the  disabilities  attaching  to  the  gift  of  the  father  in  the  hands  of  married  women,  and 
to  enable  the  daughters  to  avoid  the  restraints  imposed  by  the  law,  and  to  dispo-se  of 
their  reversionary  property.  This  certainly  formed  no  part  of  the  scope  and  object  of 
the  will  of  the  original  testator,  or  of  the  purposes  for  which  the  power  of  appointment 
was  vested  in  the  widow.  If  this  deed  be  good,  it  would  have  Ijeen  equally  valid  if 
Mrs.  Blood  had  appointed  the  whole  fund  in  favour  of  her  husband,  and  thus,  in 
effect,  had  defeated  the  real  object  of  the  father's  will,  which  was  to  make  a  provision 
for  his  daughters  in  such  shares  as  his  widow  might  think  fit  to  appoint. 

I  regard,  therefore,  this  transaction  as  shewing,  on  the  face  of  it,  manifest  signs 
that  the  mode  in  which  the  power  was  executed  by  the  widow,  by  gi\'ing  power  of 
alienation  to  her  daughters,  notwithstanding  coverture,  was  not  a  mode  in  accordance 
with,  but  that  it  was  opposed  to,  and  at  variance  with,  the  plain  object  for  which  the 
power  was  intrusted  to  Mrs.  Yerliuiy.  It  is  not,  as  in  I'hipson  v.  Tunii't;  the  con- 
ferring of  a  limited  interest  in  the  property  and  giving  the  rest  to  another  object  of 
the  power,  but  the  deed-poll  gives,  in  substance,  an  absolute  interest  to  each  daughter 
in  one  [96]  moiety  of  the  property,  and  to  this  absolute  interest  superadds  a  power  of 
alienation  during  coverture.  With  what  view  and  object  is,  this  power  added? 
Obviously  only  for  the  purpose  of  enabling  the  daughter  to  dispose  of  her  property 
during  coverture,  or,  in  other  words,  as  I  have  stated,  of  taking  away  from  her  that 
protection  which  the  law  throws  around  her,  and  which  the  testator  did  not  think  6t 
to  dispense  with.  I  am  far  from  dissenting  from  the  ca.ses  cited,  or  from  disputing 
the  general  propo.sition  contended  for  by  the  Plaintiffs  :  but  I  think  it  the  duty  of 
the  Court,  in  the  case  of  a  power  of  appointment  in  favour  of  children,  especially  to 
look  at  the  real  scope  and  object  of  the  power,  and  of  the  mode  in  which  it  is  e.xercised, 
to  see  that  it  has  been  fairly  carried  into  effect  for  the  benefit  of  the  children,  and 
not  sought  to  be  eluded  by  a  proceeding  which,  though  it  may  be  correct  in  form,  is 
vicious  in  principle  and  opposed  to  the  real  object  sought  to  be  attained. 

This  is,  in  my  opinion,  the  case  here,  and,  in  my  opinion,  the  deed-poll  executed 
by  the  wife  was  either  wholly  inoperative,  or  it  was  operative  and  availing  only,  so 
far  as  it  divided  the  property  of  the  testator  equally  between  the  two  daughters ; 
and  that,  so  far  as  it  sought  to  superadd  to  that  division  a  power  of  disposition  during 
coverture,  it  is  defective  and  void.  In  either  case  the  result  is  the  same,  and  the 
settlement  executed  on  the  i-tth  of  May  1844  is,  in  my  opinion,  wholly  without  effect, 
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ind  one-half  of  the  testator's  property  vested  in  Mrs.  Blood,  on  the  decease  of  the 
nother,  and  the  other  moiety  was  vested  in  trust  for  Mrs.  Jebb,  for  her  life,  and 
jvfter  her  decease  it  will  ha\e  to  lie  divided  amonst  her  children,  in  such  .shares  as  she 
liuay  appoint,  and  in  default  of  appointment,  amongst  them  equally. 
I  [97]  Prol)al)ly  it  will  be  better  for  all  parties  that  I  should  make  a  declaration  to 
'this  effect,  in  which  case  the  cost.s  of  all  parties  will  come  out  of  the  fund,  rather 
jthan  that  I  should,  by  any  other  form  of  decree,  leave  the  matter  to  be  contested 
hereafter  between  these  parties  or  by  their  children. 

Note. — Upon  appeal,   the  Lords  Justices  reversed  the  decision  on  the  second 

|ioint. 

Abstract  of  Order. —Declare  the  deed  of  the  23d  of  May  1844  inoperative  and 
null  and  void,  except  so  far  as  it  appoints  the  property  in  equal  moieties. 

Declare  the  deed  of  the  'iith  of  May  null  and  void,  and  that  Mrs.  Blood  is 
(entitled  to  a  moiety  of  the  property,  and,  on  her  decease,  her  children  (if  any)  will 
ibeconie  entitled  to  the  same,  in  such  proportions,  &c.,  &c.  And  in  default  of 
(children,  Mrs.  Blood  will  be  absolutely  entitled  to  the  said  moiety.(l) 

Similar  declaration  as  to  other  moiety.  Direct  inquiries  as  to  the  property,  and 
«  hut  part  should  remain  in  specie. 


[98]     KoBiN.soN  r.  Anderson.     Feb.  13,  14,  1855. 
[Affirmed,  7  De  G.  M.  &  G.  239 ;  44  E.  R.  94.] 

Where  two  solicitors,  who  are  not  then  in  partnership,  are  employed  in  the  same 
matter  for  a  client,  as  in  the  defence  of  an  action,  the  jmma  farii-  inference  of  law 
is,  that  they  are  partners  as  to  that  particular  matter,  and  entitled  to  an  equal 
share  of  the  joint  profits,  irrespective  of  the  quantity  of  work  performed  by  each. 

^\'here  the  contrary  is  alleged,  the  burden  of  proof  is  on  him  alleging  it. 

In  1838  the  owner  of  the  market-place  of  Easingwold  ccmimenced  actions  against 
two  persons  for  non-payment  of  tolls  and  stallage,  whereupon  they  and  other 
.inhabitants  agreed  to  bear  the  expense  of  defending  the  actions  ;  and  they  appointed 
•a  committee  to  communicate  with  an  attoiney  for  that  purpose. 

The  Plaintiff',  Robinson,  was,  in  the  first  instance,  retained  by  the  committee  to 
defend  the  actions ;  and  he  instructed  Mr.  Fiddey,  his  town  agent,  to  enter  an 
'appearance,  which  was  accordingly  done. 

The  Plaintiff"  alleged,  that  on  "the  ir)th  of  June  1838,  in  consequence  of  his  being 
|the  relative  or  professional  adviser  of  several  of  the  joint  owners  of  the  market-place, 
jhe  proposed  that  some  other  attorney  should  be  retained  jointly  with  him  ;  and  that 
(thereupon  the  Defendant  Ander.son  was  appointed  ;  that  the  Plaintiff  then  communi- 
jcated  with  the  Defendant,  and  informed  him  of  the  joint  retainer,  and  all  that  had 
ipreviously  taken  place,  and  that  the  Defendant  thereupon  con.sented  to  act  jointly 
with  the  Plaintitt'  in  the  defence  of  the  actions,  and  to  divide  the  profits  equally. 

The  Defendant  denied  that  any  proposal  had  been  made  to  him  as  to  the  joint 
iretainei-,  he  stated  that  he  was  retained  by  the  Plaintiff,  acting  as  he  understood  an<l 
'believed,  as  the  agent  of  the  parties  to  the  agreement,  and  that  the  only  agreement 
iconic  to  between  iiim  and  the  Plaintiff"  was,  that  they  should  be  respec-[99]-tively 
Ipaid  for  the  business  which  they  should  respectively  transact,  and  should  advance 


I  (1)  See  Carm-  v.  Jimleii,  2  Russ.  \-  M.  301  ;  Kumjif  v.  Jones,  2  Keen,  756;  Ring 
I  v.  HanlwkJc,  2  Beav.  352;  Cainplnll  v.  J!n>wiinii;i,  1  Phill.  301  ;  Omn  v.  Harvey,  1 
IHare,  431  ;  Eaton  v.  Barker,  2  Coll.  124  :  ^nuriii  v.  WalsiW,  10  Beav.  200:  and  2  H. 
iiV  Tw.  124  ;  1  M.  &  (4or.  5til  ;  Kaii  v.  Winder,  12  Beav.  GIO;  and  Blacket  v.  LMinh, 
'U  Beav.  490. 
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the  monies  required  to  carry  on  the  same,  so  far  as  was  necessary  with  respect  to  the 
particular  business  transacted  by  them  respectively,  and  that  no  agreement  was  come 
to  as  to  their  respective  shares  of  the  profits. 

In  the  latter  end  of  1845  the  Plaintiff,  being  unwilling  to  lay  out  more  money, 
comniunicated  with  the  Defendant,  and  offered  to  relinquish  all  finther  participation, 
if  paid  his  costs  out  of  pocket.  The  Defendant  not  agreeing  to  this,  the  Plaintifl',  on 
the  22d  of  January  184G,  comniunicated  the  correspondence  to  the  committee,  and 
expressed  himself  as  hopeless  of  a  favourable  issue,  and  theieupon  they  resolved  that 
the  Defendant  should  proceed  himself. 

Ultimately,  and  on  the  9th  of  February  1848,  the  parties  to  the  actions  agi-eed 
that  they  should  be  .stopped,  that  the  Defendant  should  have  judgment,  and  that 
each  party  should  pay  their  own  costs. 

The  Defendant  afterwards,  without  consulting  the  Plaintiff",  delivered  to  the 
committee  a  separate  liill  of  costs,  amounting  to  £1058,  16s.  7d.,  but  not  containing 
any  entries  respecting  monies  laid  out  by  Fiddey  (the  town  agent),  and  making  no 
mention  of  the  Plaintitt'.  In  June  1849  the  Plaintiff  delivered  another  bill  of  costs 
to  the  committee,  amounting  to  £736,  14s.,  including  Fiddey's  items,  which,  after 
deducting  sums  received,  shewed  a  balance  of  £662,  Is.  remaining  due;  of  which 
the  Defendant  was  entitled  to  £317,  16s.  3d.,  and  which,  together  with  £107,  ISs. 
costs  out  of  pocket,  amounted  to  £425,  9s.  3d. 

The  Plaintiff  then  applied  for  an  equal  division  of  [100]  the  monies  received  by 
the  Defendant,  but  the  latter  said  he  had  nothing  to  do  with  the  claims  of  the 
Plaintiff. 

The  Plaintiff  then  filed  his  bill  to  obtain  a  declaration  of  his  right,  and  for  an 
account  and  division  of  the  clear  profits  of  the  business. 

Mr.  R.  Palmer  and  Mr.  Kendall,  for  the  Plaintiff. 

Mr.  Roupell  and  Mr.  C.  C.  Barber,  for  the  Defendant.  There  has  no  doul)t  been 
a  retainer  of  the  two  solicitors,  but  the  question  really  is,  whether  a  partnership  was 
constituted,  and  if  so,  what  were  its  terms.  The  committee,  who  had  the  manage- 
ment of  the  matter,  were  of  opinion  that  another  person,  besides  the  Plaintiff,  should 
be  employed,  and  in  fact  the  Defendant  was  brought  in,  in  order  to  control  the 
Plaintiff.  There  were  separate  retainers  for  one  matter  of  business,  but  no  partner- 
ship. Nothing  passed  between  the  parties  which  amounted  to  a  contract  to  divide 
the  profits;  it  was  like  a  joint  appointment  of  two  surgeons,  but  nothing  like  a 
partnership  was  created ;  the  Plaintiff  and  Defendant  were  each  to  take  certain 
duties  in  defending  the  actions,  and  to  receive  the  remuneration  due  for  their 
respective  work. 

The  question  is,  what  does  the  law  implv  as  a  conclusion  from  the  employment,  in 
one  matter,  of  two  professional  persons.  If  two  persons  of  different  standing,  and 
whose  services  were  of  different  value,  were  employed,  that  would  not  constitute  a 
partnership.  The  observations  of  Vice-Chancellor  Wigram  in  irehster  v.  llniii  (7  Hare, 
167-170),  shew,  that  even  where  there  is  a  joint  retainer,  [101]  there  is  not 
necessarily  a  partnership,  but  here  there  was  not  even  a  joint  retainer.  In  M'Gngor 
V.  Bainhriqge  (7  Hare,  164,  n.),  it  is  said  they  would  " prima  facie  share  in  the  profits," 
but  that  depends  upon  a  variety  of  considerations,  such  as  the  condition  of  the 
parties,  the  nature  of  the  business,  &c.,  for  it  is  not  a  conclusion  of  law  that  the 
profits  of  separate  labour  are  to  be  equally  divided.  Both  parties  inserted  charges 
in  their  bills  for  attendances  at  consultations  between  them,  this  could  not  be  if  they 
were  partners. 

The  M.\ster  ok  the  Rolls.  If,  as  I  suspect,  charges  for  consultations  between 
two  solicitors,  jointly  employed,  would,  on  taxation,  be  struck  out,  the  argument 
raised  on  these  charges  fails,  because  the  charges  would  be  improper. 

Mr.  R.  Palmer  was  stopped  in  his  reply  bj' 

The  M.\ster  of  the  Rolls,  who  said  he  would  read  the  evidence  before  hearing 
the  reply.  His  present  impression  was  that  he  must  presume  a  partnership,  and  in 
the  absence  of  agreement  the  profits  must  be  divided  equally. 

Feb.  14.  The  Master  of  the  Rolls  [Sir  John  Romilly].  In  looking  through 
these  papers,  and  the  correspondence  which  has  taken  place,  I  have  directed  my 
attention,  in  the  first  place,  to  the  point  which  is  always  very  material,  namely,  on 
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tvhom  the  l)urclen  of  proof  lies  ;  and  what,  in  the  absence  of  proof,  the  Court  must 
^102]  consider  to  be  the  law  which  regulates  the  rights  of  the  parties. 

Now  I  should  entertain  no  doubt,  even  if  I  had  not  been  confirmed  by  the  two 
jases  of  Webster  v.  Bmi/  (7  Hare,  159),  and  M'Grt'f/or  v.  Jkiinhriijge  (7  Hare,  164,  n.), 
;hat  where  two  solicitors  undertake  a  matter  of  business  on  behalf  of  a  client,  the 
same  rule  would  follow  in  that,  as  in  any  other  undertaking  where  two  persons  carry 
)n  a  business  jointly  on  behalf  of  themselves,  or  as  agents  of  other  persons.  It  is, 
!:n  point  of  fact,  a  limited  partnership  for  a  particular  sort  of  business.  Assuming 
idOthing  to  have  been  said  as  to  the  manner  in  which  the  profits  were  to  be  divided, 
:it  appears  to  me  to  follow,  as  a  necessary  conse(iuence  of  law,  that  they  are  to  be 
:iivided  equally  between  them.  And,  although  one  may  do  more  business  and  have 
iBxerted  himself  more  than  the  other,  yet,  if  nothing  is  said  upon  the  subject  of 
[profits,  the  presumption  is  that  they  are  to  be  equally  divided  between  them.  It 
Appears  to  me,  that  if  the  clients  had  gone  to  Mr.  Robinson  and  Mr.  Anderson,  and 
said,  "We  wish  you  to  undertake  the  business  for  us,"  and  thereupon  Mr.  Robinson 
ind  Mr.  Andenson  had  both  said,  "  We  agree  to  do  so,"  and  nothing  had  taken  place 
hetween  them  as  to  the  manner  in  which  they  were  to  be  paid,  the  necessary  conse- 
|ii(  lice  would  have  been,  that  after  payment  of  the  costs  out  of  pocket,  the  net 
Diutits  made  by  the  business  would  have  been  divisible  equally  between  them,  and 
jihat  neither  of  them  could  say  to  the  other,  "  I  have  done  more  business  than  you 
have,  and  am,  therefore,  entitled  to  a  larger  share  of  profits."  It  was  the  duty  of 
(the  party  who  intended  that  this  should  not  be  a  partnership  transaction,  and  that  he 
should  lie  paid  for  the  amount  of  [103]  business  which  he  did,  without  participating 
■in  that  of  the  other,  so  to  express  him.self. 

The  state  of  the  case  is,  that  the  clients  in  this  ca.se,  the  Defendants  in  the  actions 
jf  Liickirood  V.  IVoinl,  wont  to  Mr.  Robinson,  their  solicitor,  who  acted  for  a  little  while, 
,ind  then  an  arrangement  took  place,  by  which  he  was  instructed  by  them  to  associate 
iwith  himself  Mr.  Anderson,  as  the  solicitor  to  conduct  the  defence.  He  goes  to  Mr. 
'Anderson,  and,  as  far  as  I  can  make  out  from  the  evidence,  what  took  place  between 
ithem  was  in  substance  this: — he  said,  "Will  you  join  with  me  in  carrying  on  this 
business!"  and  Mr.  Anderson  answered  he  would,  and  nothing  whatever  was  said  as 
to  any  division  of  profits,  or  respecting  the  remuneration  of  the  parties.  That  is  the 
ii'sult  which  I  have  arrived  at,  from  the  evidence  of  the  Plaintift',  and  from  his  cross- 
Lxainination.  If  the  case  rested  there,  it  appears  to  me  that  the  presumption  of  law 
is  ihat  the  profits  were  to  be  divided  equally.  But  if  it  is  alleged  that  a  rlifferent 
;contract  was  come  to  at  the  time,  who  is  it  that  is  required  to  prove  it  I  Why  the 
person  who  alleges  it,  namely,  Mr.  Anderson.  I  have,  therefore,  looked  through  the 
;evidence  carefully,  and  my  opinion  is,  that  he  fails  in  proving  that  any  ditt'erent 
'contract  was  come  to,  and  the  documents  appear  to  me  to  furnish  evidence,  to  some 
lextent,  confirmatory  of  the  view  that  this  was  a  joint  business,  and  that  the  profits 
were  to  be  e(|iially  divided.     [His  Honor  here  referred  to  the  letters.] 

It  appears  to  me  to  be  impossible  to  say  that  there  was  that  which  Mr.  Anderson  is 
jljouud  to  establish,  viz.,  any  agreement  or  any  contract  lietwecn  the  parties,  that  each 
, party  should  carry  on  his  own  business  separately,  and  be  paid  for  the  business  which 
;he  himself  [104]  conducted,  totally  iriespective  of  the  Plaintitt'.  I  think  not  only 
;that  the  contrary  is  proved,  but  that,  in  the  absence  of  any  evidence,  the  presumption 
pi  law  would  have  been  in  favoui-  of  an  opposite  conclusion,  upon  the  mere  fact  of  a 
Joint  employment. 

1  I  must  make  a  declaration  that  the  defence  of  these  actions  of  Lorkmxnl  v.  //W/ 
[and  Lorkirodil  v.  Luwl,  down  to  the  L'3d  of  January  1846,  was  a  joint  employment, 
iand  that  the  Plaintift'  aTid  Defendant  were  interested  in  the  profits,  in  ei|ual  shares 
land  proportioTis. 

j       Then  direct  an  account  of  what  is  due  to  both  ])arties  upon  those  traiisiictions. 
!       I  must  give  the  Plaintift'  his  costs  of  so  much  of  the  suit  as  is  occasioned  by  the 
iDefendant  disputing  the  joint  liability.     Hut  further  than  that,  I  shall  make  no  order 
jas  to  costs,  because!  am  not  at  all  clear  that  in  other  respects  the  suit  was  absolutely 
necessary. 

XoTK. — An  appeal  to  the  Lords  Justices  was  dismissed  with  costs  on  the  25th  of 

May  1855. 


I 
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[105]     HAxni  r.  Hatch.     Man-h  U,  15,  1855.  '^ 

[S.  C.  3  W.  R.  354.] 

A.,  by  will,  directed  trustees,  "  upon  the  death  of  the  present  inciimheiit,"  to  present 
A.  to  the  living  of  S.,  in  case  he  should  take  Orders ;  and  if  he  should  not,  or 
tivking  Orders  should  (lie  in  the  lifetime  of  B.,  then  to  present  B.,  in  case  he  should 
take  (Jrders  ;  and  after  their  several  deceases,  or  of  such  of  them  as  should  take 
Orders  and  be  presented,  or  in  the  event  of  neither  taking  Orders,  she  devised  the 
advowson  to  C.  in  fee.  Hold,  that  the  gifts  in  favour  of  A.  and  B.  were  in 
succession  and  not  alternative,  and  that  on  the  death  of  A.,  B.  was  entitled  to  be 
presented. 

A  testator  having  the  power  of  disposing  of  an  advow.son  (subject  to  the  existing 
incumbency  of  A.,  and  a  contingent  right  of  B.  to  be  afterwards  presented),  devised 
"  the  uext  avoidance  thereof  "  in  favour  of  C.  Held,  that  "  the  next  "  meant,  the 
next  the  testator  had  power  to  dispose  of,  viz.,  that  following  the  incumbency  of 
A.  and  of  B. 

Mrs.  Hatch  had  a  testamentary  power  of  appointing  the  advowson  of  the  Rectory 
of  Sutton. 

Having  three  .sons,  Thomas,  Henry,  and  Charles,  she  by  will,  dated  in  1807, 
appointed  that  "  upon  the  death  of  the  present  incumbent,  or  of  any  other  incumbent' 
that  may  be  presented  during  the  joint  lives  of  me  and  my  .said  husband,"  the  trustees 
should  present  to  the  rectory  her  son  Henry,  -'in  ca.se"  (she  proceeded  to  sa\')  "he 
shall  take  Orders,  and  become  (jualified  to  fill  the  incumbency  thereof ;  and  in  case 
he  shall  not  take  Orders  and  become  a  clergyman,  or  being  so,  shall  die  in  the  lifetime 
of  my  son  Charles  Hatch,  then  do  and  shall  present  to  the  said  Rectory  of  Suttun  my 
.son  Charles  Hatch,  in  case  he  shall  take  (Jrders  and  become  a  clergyman,  and  qualified 
to  fill  the  incumbency  thereof.  And  from  and  after  their  several  deceases,  or  of  such 
of  them  as  shall  take  Holy  Orders  and  be  presented  thereto,  or  upon  the  event  of 
neither  of  them  taking  Holy  Orders  and  becoming  a  clergyman,  then  upon  such  events 
so  happening,"  she  devised  and  appointed  the  rectory  to  her  eldest  son  Thomas  Hatch, 
in  fee. 

The  testatrix  died  in  1819,  and  the  living  having  first  [106]  become  vacant,  in 
1831,  Henry  Hatch  was  presented  thereto,  and  was  now  the  incumljent. 

Thomas  Hatch,  the  son,  by  his  will,  dated  in  June  18.31,  devised  the  rectory  to 
his  trustees,  "  upon  trust  to  present  his  son,  Henry  John  Hatch,  to  the  .same,  on  the 
next  avoidance  Ihireof,  if  he  be  desirous  of  being  presented  to  the  same ;  and  from  and 
after  such  presentation,  or  in  case  of  the  relinquishment  of  the  same  by  the  said 
Heiny  John  Hatch,  or  of  his  death  before  there  shall  be  an}'  avoidance  of  the  .said 
advowson,  then  \ipon  trust  to  sell  the  same,"  for  the  purposes  therein  expressed. 

Charles  Hatch  and  Henr}'  John  Hatch  were  both  in  Holy  Oiders,  and  the  two 
principal  questions  raised  l)y  the  special  case  were,  first,  whether,  under  the  will  of 
Mrs.  Hatch,  Charles  Hatch  would  or  not  be  entitled  to  be  presented  to  the  Rectory 
of  Sutton  upon  the  avoidance  thereof  Ijy  the  death  or  cessation  of  the  present 
incumbent,  Henry  Hatch,  in  his  lifetime ;  secondly,  if  so,  and  he  should  become 
incumbent  in  the  lifetime  of  Henry  John  Hatch,  upon  the  first  avoidance  thereof, 
then  whether,  under  the  will  of  Thomas  Hatch,  the  Plaintifl"  Henry  John  Hatch  would 
or  not  be  entitled  to  be  presented  to  the  same  rectory,  upon  the  next  succeeding 
avoidance  thereof  by  the  death  or  cessation  of  the  Defendant  Charles  Hatch,  in  the 
lifetime  of  Henry  John  Hatch. 

Mr.  Lloyd  and  Mr.  Faber,  for  the  Plaintiff  Henry  John  Hatch.  The  question  of 
construction  is,  whether  the  testatrix,  Mrs.  Hatch,  is  to  be  understood  as  directing 
two  successive,  or  one  alternative  presentation  ;  that  is,  whether  Charles  is  still 
entitled  to  a  presentation,  or  whether  her  direction  was  satisfied  by  the  presentation 
[107]  of  Henry  Hatch  the  present  incumbent ;  the  Plaintiff  contends  for  the  latter 
construction.  That  point  will  be  determined  by  considering  what  was  the  particular 
subject  of  these  various  directions ;  for  if  you  find  the  will  referring  to  the  avoidance 
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next  after  the  death  of  the  then  present  incumbent,  you  cannot  make  the  disposing 

power  greater  than  the  subject  of  disposition  itself.     Now  look  at  the  words.     "  The 

said  trustees  shall,  upon  the  death  of  the  present  incumbent,  or  any  other  incumbent 

that  may  be  presented  during  the  joint  lives,  iVc,  present  my  son  Henry  Hatch,  in 

case,  iVe.,  and  in  case  he  shall  not  take  Ordens,  or,  tVc.,  do  and  shall  present  my  son 

Charles  Hatch,  in  case,  "  Arc.     The  words  "die  in  the  lifetime  "  must  be  limited  to 

"dying  before  a  vacancy."     As  to  Henry,  she  means  an  avoidance  after  her  own 

death  ;   and  adopting  the  same  con.struction   in   the   subsequent  clause,   the   words 

"from  and  after  their  several  deceases,"  Ac,  cannot  be  understood  absolutely  without 

'  any  qualification,  but  must  mean  "deceases  before  a  vacancy;"  for  suppose  neither 

:  took  Orders,  if  the  words  are  to  be  taken  in  their  absolute  unlimited  sense,  then  there 

is  the  whole  period  of  their  lives  in  which  the  presentation  is  to  be  made,  and  which 

'  may  extend  far  beyond  the  subject-matter  of  the  disposition,  viz.,  the  next  avoidance 

;  after  Mrs.  Hatch's  death.     But  further,  it  is  from  and  after  their  several  deceases,  or 

of  such  of  them  as  shall  take  Holy  Orders,  and  be  presented.     That  means  one  of 

them — "such  one  of  them  " — "such  "  meaning  less  than  the  whole  number,  and  there- 

,  fore  there  is  to  be  but  one  presentation. 

j       With  respect  to  the  will  of  Thomas  Hatch,  the  son,   who  thereby  directed  his 

'trustees   to   present    Henry  John    Hatch  to    the    living,    "on   the   next  avoidance 

thereof;"  the  question  is,  what  he  means  by  "the  next  avoidance  [108]  thereof." 

"Next  avoidance"  must  mean  next  with  reference,  not  to  the  death  of  the  testator, 

but  next  in  reference  to  the  thing  devised.     The  question  will  not  arise  if  the  Court 

should  hold  that  Chailes  is  not  entitled  to  be  presented  after  Henry  ;  but  if,  on  the 

contrary,  it  should  hold  that  he  is  so  entitled,  the  question  will  arise.     If  it  should  be 

held  that  Charles  is  entitled  after  Henry,  then  it  must  be  assumed  that  the  testator 

iknew  it,  and  he  must  mean  the  next  avoidance  it  was  competent  for  him  and  not  the 

;  next  which  it  was  not  competent  for  him  to  dispose  of.      He  was  disposing  of  a 

'  reversion,  and  must  mean  "  any  ne.xt  avoidance." 

Mr.  Dickenson,  for  some  of  the  parties  interested  in  the  proceeds  of  the  sale.     It 

is  immaterial  to  the  Defendants  who  are  interested  in  the  proceeds  of  the  sale  who, 

if  only  one,  is  appointed  ;  the  only  difference  would  be  that  Charles  is  older  than  the 

I  Plaintiff,  Henry  John.     It  is  not  the  "next  avoidance  but  one,"  as  is  contended  by 

I  the  other  side. 

;  Mr.  Shapter,  for  one  of  the  residuary  legatees  of  Thomas,  the  son,  interested  in 
,  the  proceeds  of  the  sale,  opposed  the  claim  of  the  Plaintiff  as  heir  at  law  of  Thomas, 
;  and  contended  that  the  rectory  passed  under  the  trust  for  sale. 

i  Mr.  Bristowe,  for  the  last  two  Defendants,  contended  that  the  first  will  was 
.satisfied  the  moment  Henry  was  appointed  to  the  living.  The  question,  he  said, 
; turned  upon  the  word  "then,"  which  referred  to  the  period  when  the  trust  arose, 
I  that  is,  the  death  of  the  incumbent. 

Mr.  K.  Palmer,  Mr.  A.  Smith,  and  Mr.   liasch,  for  other  Defendants. 
[109]  Mr.  Lloyd,  in  reply. 

TiiE  M.v.sTEK  OK  THE  KoLLs  [Sir  John  Komilly]  was  of  opinion,  first,  that  the 
(reasonable  construction  of  the  will  of  the  testatrix  was  that  the  gifts  in  favour  of  her 
two  sons,  Henry  and  Charles,  were  successive,  and  not  alternative. 

Secondly,  that  the  expression,   "next  avoidance,"  in  the  will  of  Thomas,  must 
mean  the  next  over  which  the  testator's  will  could  operate. 


I  [109]     HiNDLE  v.  Taylor.     March  lo,  1855. 

'[Reversed  on  appeal,  5  De  G.  M.  &  G.  577  ;  43  E.  K.  994  ;  25  L.  J.  Ch.  78  ;  1  Jur. 
I  CS.  a.)  1029.  See  Lei(jh  v.  Lciffh,  1870,  22  L.  T.  838;  Cooper  v.  MimloiuM,  1873, 
1  L  H.  IG  Eq.  266;  Trcio  v.  I'apeiual  Tniiti'i'  Companij  [1895],  A.  C.  264;  In  re 
j     MarqHis  of  Bridol  [1897J,  1  Ch.  949.] 

I A  testator  directed  two  trustees  to  stand  possessed  of  £5000,  in  a  certain  event, 
"upon  such  trusts  as  were  thereinafter  declared  concerning  the  sum  of  £20,000, 
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thereinafter  bequeathed  in  trust  for  the  benefit  of  his  son  William,  liis  wife  and 
children."  He  afterwards  I)ei)ueathed  to  two  other  trustees  £20,000,  in  trust,  upon 
a  different  event,  to  pay  William's  wife  an  annuit}'  of  £'200  a  year.  Held,  by  the 
Master  of  the  Rolls,  that  .she  was  entitled  to  two  annuities,  one  out  of  each  fund,  if 
the  income  were  adequate. 
Annuities  held  not  payable  out  of  cwpus. 

The  testator  devised  his  real  estate  to  his  eldest  son,  John  F.  Hindle,  for  life ; 
remainder  to  the  use  of  two  trustees  (Johnson  and  Custance),  for  five  hundred  years  ; 
remainder  to  the  sons  and  daughters  of  John  F.  Hindle  successively  in  tail  ;  remainders 
to  William  F.  Hindle  and  his  sons  and  daughters  in  like  manner,  with  divers 
remainders  over. 

The  trusts  of  the  term  of  five  hundred  years  were  to  raise  portions  for  younger 
children  ;  and  if  there  should  be  a  failure  of  sons  of  the  body  of  John  F.  Hindle  and 
of  their  issue,  and  any  of  the  subsecjuent  limitations  should  take  effect,  then  Johnson, 
and  Custance  were  to  raise  £20,000,  and  stand  possessed  of  one-fourth  part  thereof, 
"  upon  !<uch  tni.tts  as  were  thereinuftiT  dvdared  cancernimj  the  sum  of  £20,000  three  and  a 
half  per  cent,  consolidated  Bank  annuities  thereinafter  bequeathed  in  [110]  trust  for 
the  benefit  of  the  testator's  son,  William  F.  Hindle,  his  wife,  childien  and  issue,  as 
thereinafter  was  mentioned." 

The  testator  subsequently  directed  two  other  trustees  (Jackson  and  Pedder)  to 
stand  possessed  of  the  sum  of  £20,000  three  and  a  half  per  cents.,  upon  trust  to  pay 
the  dividends  thereof  to  his  son  William  F.  Hindle  for  his  life,  and  after  his  decease, 
in  trust  during  the  widowhood  of  the  Plaintiff,  his  wife,  to  pay  her  out  of  the  interest, 
dividends  and  annual  produce  of  the  sum  ot  £20,000  three  and  a  half  per  cents., 
the  clear  yearly  sum  of  £200,  to  be  reduced  to  £100  a  year  if  she  should  marry 
again;  the  first  payments  to  be  made  at  the  end  of  one  calendar  month  after  the' 
death  of  William  F.  Hindle.  And  subject  as  aforesaid,  the  sum  of  £20,000  three  and  a 
half  per  cents.,  "subject  to  the  .said  provision  for  William  F.  Hindle's  wife,"  were  to 
be  held  upon  trust  for  the  children  of  William  F.  Hindle. 

The  testator  died  in  July  1831  ;  John  F.  Hindle  died  in  February  1849,  without 
having  had  any  issue,  and  William  F.  Hindle  died  in  April  1853,  leaving  his  wife 
Elizabeth,  and  two  daughters,  surviving.  The  widow  claimed,  during  her  widowhood, 
two  yearly  sums  of  £200  each,  one  of  them  payable  under  the  tru.sts  of  the  one-fourth 
part  of  the  sum  of  £20,000  directed  to  be  raised,  and  the  other  payable  under  the 
trusts  of  the  £20,000  three  and  a  half  per  cents.  And  in  ca.se  of  a  deficiency  of  the 
dividends  to  pay  the  first  £200,  she  claimed  to  have  it  raised  out  of  the  coi-pus  of  the' 
one-fourth  of  £20,000. 

Mr.  K.  Palmer  and  Mr.  Little,  for  the  Plaintiff,  Mrs.  Elizabeth  Hindle.  The  trust 
of  the  first  fund  is  to  be  executed  by  different  trustees  from  the  trustees  [111]  of  the 
second.  There  are  distinct  trusts  of  the  different  funds,  and  the  two  annuities  are  in 
fact  distinct  gifts,  to  take  effect  at  different  times.  The  Plaintiff  is  expressly 
mentioned,  and  is  as  much  an  object  of  the  testator's  bounty  as  the  sons  and  their 
children  ;  and  though  the  trusts  of  one  annuity  are  referential,  and  to  be  determined 
by  the  trusts  of  the  other,  yet  there  is  a  distinct  machinery  for  executing  each  of 
the  two  trusts,  and  one  fund  cannot  therefore  be  considered  an  accretion  to  the 
other. 

It  is  the  same  as  if  the  trusts  were  repeated.  For  brevity's  sake  the  trusts  are 
declared  by  reference ;  this  is  constantly  done  where  there  are  gifts  to  several 
daughters ;  the  trusts  are  first  declared  as  to  the  portion  of  the  eldest,  and  the  trusts 
of  the  rest  are  declared  by  reference  to  them.  It  may  be  said  that  the  income  of  the 
one-fourth  part  of  the  £20,000  to  be  so  raised  would  not  produce  enough  to  pay  an 
annuity  of  £200  a  year  ;  but  that  proceeds  upon  the  assumption  that  the  investment 
must  be  made  in  consols  ;  but  there  being  no  provision  or  direction  as  to  the  mode  of 
investment,  the  trustees  may  invest  it,  on  real  security,  at  five  per  cent..  Hill  on 
Trustees  (p.  374).  Again,  if  the  income  be  insufficient  to  pay  the  annuity,  the  corptii' 
of  the  fund  is  chargeable  with  the  deficiencv  ;  Mai/  v.  Bennett  (1  Kuss.  370) ;  JFrighi 
V.  Cullender  (2  De  G.  M.  &  G.  6.52) ;  Fosle/v.  Smith  (1  Phill.  629  ;  2  Y.  &  C.  (C.  C.) 
193) ;   Wroughtm  v.  Colquhoun  (1  De  G.  &  Sm.  36). 
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I  The  Master  of  the  Eolls.  I  am  with  the  Defendant  on  the  second  question  as 
3  the  charge  on  the  cwpiis  of  the  fund. 

[112]  Mr.  Koupell  and  Mr.  Prendergast,  for  the  Defendants,  the  daughters  of 
rilliam  F.  Hindle. 

I  The  two  sums  of  £5000  and  £20,000  were  to  form  one  fund  for  the  payment  of 
lie  annuity  of  £200  a  year,  and  were  to  be  governed  \>y  the  same  set  of  trusts.  The 
;.5000  was  consolidated  with  the  £20,000  stock,  and  the  annuity  was  to  be  paid  out 
|:  the  aggregate  fund.  The  testator  could  not  have  intended  £200  a  year  to  be  paid 
|,it  of  the  income  of  £5000  sterling  ;  it  was  impossible.  Something  was  also  intended 
;)r  the  other  objects  of  the  testator's  bounty,  but  nothing  would  be  left  for  them  if 
1200  was  to  be  paid  out  of  the  income,  which  would  Ije  about  £150  a  vear.  The 
jstator  annexed  the  two  fund.?,  and  directed  the  whole  to  be  "  upon  such  trusts  as 
|ere  thereinafter  declared."  If,  amongst  the  trusts  declared  of  a  freehold  estate,  there 
jas  one  for  raising  a  rent  charge  for  a  widow,  and  afterwards  copyholds  and  lease- 
(Olds  were  conveyed  "  upon  such  trusts  as  were  thereinafter  declared,"  the  widow 
lOuld  not  be  entitled  to  two  rent  charges,  one  out  of  the  freehold  and  the  other  out 
.'  the  copyholds  and  leaseholds. 

The  M.\ster  of  the  Rolls  [Sir  John  Komilly].  I  am  in  favour  of  the  Plaintiff, 
I  til.'  first  point.  I  see  no  mode  of  reading  this  will,  e.xcept  by  repeating  in  the  first 
ft  the  trusts  which  are  contained  in  the  second  part  of  the  will.     The  testator  gives 

' lO,  and  directs  that  one  quarter  of  it  shall  be  held  "upon  such  trusts  as  were 

iiafter  declared  concerning  the  sum  of  £20,000,  thereinafter  1)eijueathed  in  trust 

I  !tie  benefit  of  his  son,  his  wife  and  children  and  [113]  issue."     That  is  to  say,  it 

ii]inn  such  trusts  for  the  benefit  of  the  son's  wife,  for  the  benefit  of  the  son's  children 

id  issue,  as  are  after  mentioned.     Then  I  must  look  at  what  those  trusts  are,  and  I 

Wist  repeat  them  over  again  here.     I  cannot,  in  my  opinion,  read  this  as  if  these 

i<vi\<  were  expunged,  and  as  if  the  £5000  was  to  form  an  aggregate  fund  with  the 

:'M  DiKj  £3 J  per  cents,  after  mentioned,  in  which  case,  no  doubt,  there  would  lie  one 

iii-^ijidated  fund,  subject  to  the  trusts  descriljed  with  respect  to  them  both.     But 

•I''  the  £5000  is  to  be  held  upon  the  trusts  which  are  hereinafter  declared  concerning 

If  >imi  of  £20,000.     I  am  of  opinion  that  I  must  repeat  those  trusts  over  again  in 

•    iiiesent  instance.     If  those  trusts  were  to  give  a  life-estate  to  the  widow,  she 

1  take  a  life-estate  in  both.     In  truth,  the  trustees  of  the  £20,000  are  to  give 

I    111  annuity  of  £200  a  year.     The  trustees  of  the  other  fund  are  to  give  her  an 

(M'iiiy  of  £200  a  year,  and  I  am  of  opinion  that  together  they  are  to  pay  her  two 

niiiities.     Nor  can  I  see  any  just  principle  of  construction,  on  which,  introducing  all 

'■  trusts  which  are  mentioned  respecting  the  £20,000,  exactly  as  they  stand,  I  am 

.niply  to  exclude  one  of  them,  which  is  for  the  benefit  of  the  wife,  and  more  especially 

1  he  expressly  introduces  her  as  being  one  of  the  objects  of  his  bounty  with  respect 

til'-  one-fourth  of  the  £20,000. 

The  only  serious  argument   arises   from   the  admitted   inadequacy  of  the  fund, 

^e  the  first  fund  will  not  produce  £200  a  year;    but  I  should  construe  that 

ly  in  the  same  way  as  if  this  stood  by  itself,  and  there  was  a  gift  of  one-fourth 

!--'i  1,000,  upon  trust  to  pay  her  an  annuity  of  £200  a  year.     I  should  have  no 

'ul'i  that  those  trusts  were  to  be  executed  as  far  as  they  could  be,  and  the  fact  of 

I  tistator  having  given  an  annuity  which  could  not  be  produced,  unle.ss  the  [114] 

ml  produced  four  per  cent,  per  annum,  would  not,  in  my  opinion,  in  any  degree  atl'ect 

■1  I  ight  to  receive  what  she  would  be  entitled  to  receive  under  those  trusts,  if  they 

■IV  here  repeated.     Neither  do  I  think  that  I  am  at  liberty  to  cut  down  the  con- 

I  111  tion  of  the  first  jiart  of  the  will  by  a  reference  to  the  trusts  of  the  other  fourths. 

\\hen  I  refer  to  the  trusts  of  the  £20,000,  then  I  thiidv  that  the  annuity  of  £200 

y(  ar  is  limited  expiessly  to  come  out  of  the  annual  produce.     It  is  given  to  the 

lUstees  in  trust,  during  the  widowhood  of  Elizabeth,  his  wife,  to  pay  her,  "out  of  the 

terest,  dividends  and  annual  [jroduce  "'  of  the  £2<i,000,  a  clear  yearly  sum  of  .£200, 

aich,  if  she  marries  again,  is  to  be  reduced  to  £l<tO.     I  see  nothing  whatever,  then, 

charge  it  upon  the  (orimg  or  capital  of  the  fund  :  it  is,  in  fact,  a  charge  simply  on 

e  interest,  dividends  and  annual  produce,  and  if  the  annual  produce  is  not  sufficient 

I>-iy  it,  in  my  opinion,  it  fails,  liecause  it  is  charged  upon  that  and  not  upon  the 

Then  he  disposes  of  the  fund,  subject  to  her  charge  upon  it,  the  dividends 

l;.  v.— 18 
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being  sutficient  for  that  purpose.  It  is  merely  giving  the  capital  and  remainder  0 
the  dividends  to  the  children,  and,  in  my  opinion,  it  does  not  enable  her  to  charge  he 
annuity  on  the  mrims  of  the  fund,  if  the  dividends  should  be  insutticient. 

The  case  of  Mai/  v.  Benmtt  (1  Kiiss.  370)  is  distinguishable  in  many  respects  froi 
this.     In  that  case  the  testator  had  directed  his  trustees  to  invest  such  a  sum  of  mone 
as  would  produce  £200  a  year.     They  did  not  invest  such  a  sum  as  would  produo 
£'100  a  year,  they  invested  such  a  sum  of  money  as  would  produce  £200  at  the  tim( 
but  afterwards,  by  the  ettect  of  certain  Acts  of  Parliament,  it  fell  short  of  that,  1 
that  the  testator's  intention  [115]  was  not  carried  into  effect.     The  other  case  i 
Wririht  V.  CaUenthr  (2  I)e  (t.  Macn.  iV  (t.  6.52),  seems  to  me,  in  substance,  to  be  th< 
same  decision.     There  the  testator  had  directed  the  trustees,  out  of  his  residue,  U 
invest  such  a  sum  of  money  as  would  produce  £2  a  week  to  his  son.     They  investec 
a  sum  of  money  which  did  not  produce  £2  a  week  for  his  son,  and  thereupon  the  Low 
Justices  held,  that  the  primary  intention  was  that  the  son  should  have  £2  a  wee^ 
and  they  therefore  charged  the  corpus  of  the  sum  with  that  amount.     But  if  he  ha( 
expressly  stated  that  they  should  invest  the  residue,  and  out  of  the  interest,  dividend8| 
and  annual  produce  thereof,  pay  a  certain  sum  of  money,  then  a  different  questio 
might  have  arisen.     I  am  of  opinion,  therefore,  that  in  this  case  the  annuity  is  ruA 
charged  upon  the  corpus  of  the  fund. 

I  am  further  of  opinion  that  it  is  not  incumbent  upon  the  trustees  to  invest  till 
£.5000  on  real  security,  for  the  purpose  of  creating  a  larger  degree  of  interest) 
assuming  that  a  larger  amount  of  interest  could  he  obtained  without  incurring  anj 
risk  to  the  capital  of  the  fund.  I  propose,  therefore,  to  answer  the  two  ijuestions, 
not  exactly  as  they  stand  in  either  event,  but  I  should  say  that  the  Plaintiff  ia 
entitled  to  two  annuities,  if  the  interest  of  one-fourth  of  the  £20,000  be  sutficient  to 
pay  a  second  annuity  of  £200  per  annum ;  but  I  am  of  opinion  that  the  first  annuity 
for  £200  is  not  charged  upon  the  corpus  of  the  one-fourth  of  the  £20,000,  which  il 
given  to  her. 

Let  four-fifths  of  the  costs  come  out  of  the  £20,000,  and  one-fifth  out  of  the 
£5000,  to  be  taxed  as  between  solicitor  and  client,  there  being  no  residuary  estate 
of  the  testator. 

Note. — Eeversed  on  the  first  point  by  Lord  Cranworth,  L.C.,  9th  Novembei 
1855. 

[116J     Trutch  l\  Lamprell.     Jan.  24,  1855. 

Two  trustees  having  properly  sold  out  trust  money,  one  of  them  banded  the  cheqn 
for  the  proceeds  to  the  other,  who  misapplied  it.  Held,  that  they  were  botl 
liable. 

It  is  a  contradiction  in  terms  to  say  that  a  trustee  who  acts  is  not  an  active  trustee, 
and  a  defence  by  a  trustee,  that  he  only  acted  for  conformity's  sake,  is  unavailing. 

The  Plaintiff,  Caroline  Agnes  Trutch,  was  entitled,  subject  to  the  life  interest  of 
her  mother,  to  one  moiety  of  a  sum  of  £1763,  3s.  7d.  consols,  standing  in  the  names 
of  two  trustees,  Lamprell  and  Holmes. 

Her  mother,  who  had  assigned  her  life-estate  to  secure  £640,  proposed  absolutely 
to  assign  her  life  interest  to  the  Plaintiff,  and  that  the  Plaintiff  should  pay  off  the 
mortgage  out  of  the  proceeds  of  the  sale  of  a  moiety  of  the  stock,  which  would  then 
belong  to  her  absolutely  in  possession.  The  Plaintiff  assented,  and  on  the  25th  of 
July  1853  an  absolute  assignment  was  executed  to  the  Plaintiff.  On  the  same  day,; 
Lamprell  and  Holmes,  the  trustees,  at  the  Plaintiff's  request,  sold  out  one  moiety 
thereof,  and  out  of  the  proceeds  paid  the  mortgage,  leaving  a  balance  of  £193.  For 
this  sum  another  cheque  was  drawn  by  the  stockbroker,  and  put  into  the  hands  of 
Holmes,  who  handed  it  over  to  Lamprell,  on  a  suggestion  by  the  latter,  that  he  had! 
claims  against  the  Plaintiff,  which  he  would  first  settle,  and  then  hand  over  the 
balance  to  her.  Lamprell,  having  obtained  the  cheque,  applied  it  to  his  own  use. 
He  claimed  to  retain  the  greater  part  of  it  for  sums  amounting  to  £138,  for  which 
he  alleged  the  Plaintiff'  was  liable  to  him;  but,  except  £43,  the  Plaintiff  repudiated 
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the  whole  deniand.  The  Plaintiff,  being  unable  to  obtain  payment,  filed  her  bill 
against  Lamprell  and  Holmes,  for  an  account  and  payment. 

!  The  case  came  on  upon  motion  for  a  decree,  Lamprell,  [117]  having  disappeared, 
(the  question  argued  was  as  to  the  liability  of  Holmes.  The  evidence,  as  to  the 
(circumstances  connected  with  the  delivery  of  the  cheque  for  the  £193,  was  contra- 
idictory,  but  the  trustees  failed  to  establish  that  the  Plaintiff  had  concurred.  Holmes, 
'by  his  answer,  stated  that  he  had  become  a  trustee  at  the  Plaintiff's  request,  and  on 
the  understanding  that  he  was  to  have  no  trouble  or  responsibility  in  carrying  out 
the  trusts,  which  were  to  be  borne  by  Lamprell. 

Mr.  li.  Palmer  and  ^Ir.   C.   T.   Simpson,   for  the  Plaintiff,  asked  for  a  decree 
against  both  trustees. 

:  Mr.  Lloyd  and  Mr.  H.  Stevens,  for  Holmes.  It  appears  that  Lamprell  had 
ladvanced  monies  to  his  ashd  qnr  trust,  he  had  therefore  a  right  of  retainer,  and, 
having  that  right,  he  was  also  entitled  to  receive  the  fund.  It  was  impossible  for 
both  trustees  to  receive  the  money  for  the  cheque,  and  therefore  Lamprell  was  the 
iHiost  proper  per.son  to  receive  it,  and  Holmes  was  justified,  by  the  necessity  of  the 
,case,  in  handing  the  cheque  to  his  co-trustee ;  Attorni'ii-denrral  v.  Itarulall  (2  Eq.  Ca. 
|Ab.  742) ;  Clough  v.  Boivl  (3  Myl.  &  Cr.  497);  Ex  parte  Griffin  (2  Glyn.  k,  J.  114). 
;''The  M.\ster  of  the  Kolls  referred  to  Bacon  v.  Bacon  (5  Ves.  331);  and  see  also 
{llanlmri/  v.  Kirklaiul  (3  Sim.  26-5).]  The  Defendant  Holmes  stipulated  that  he  should 
l;iot  be  an  active  trustee,  and  he  acted,  in  this  matter,  for  conformity's  sake  only. 
'Jjastly,  the  Plaintiff's  concurrence  has  relieved  him  from  all  responsibility. 
i      Lamprell  did  not  appear. 

I  [118]  The  M.vster  of  the  Eolls  [Sir  John  RomillyJ.  As  to  the  principle 
'applicable  tu  this  case,  there  can  be  no  question.  This  is  one  of  those  painful  cases 
.which,  unfortunately,  this  Court  has  constantly  to  deal  with,  where  ti'ustees,  innocent 
|uf  any  desire  to  lienefit  themselves,  have  failed  to  perform  their  duties,  and  the  Court 
'is  compelled  to  make  them  lesponsible.  It  is  constantly  argued  liy  counsel,  but  the 
isonclusion  is  as  constantly  rejected  by  the  Court,  that  a  person  who  acts  is  not  an 
.active  trustee,  and  is  not  liable,  because  he  has  only  acted  for  conformity's  sake.  It 
is  a  contradiction  in  terms  to  say  that  a  trustee  who  acts  is  not  an  active  trustee ; 
by  taking  upon  himself  the  office  of  trustee,  and  acting,  he  becomes,  in  that  trans- 
laction  at  least,  an  active  trustee,  and  is  bound  properly  to  perform  all  the  duties 
|jppertaining  to  his  office. 

j  I  am  of  opinion  that  it  is  impossible  for  Holmes  to  contend,  with  success,  that 
;he  was  justified  in  paying  over  the  cheque  to  his  co-trustee.  The  only  ground 
alleged  is,  that  Lamprell  had  a  charge  on  the  fund,  but  upon  the  evidence  there 
iis  no  trace  of  any.  It  would  be  no  justification  to  a  trustee  to  pay  over  a  fund  to 
|i  claimant,  for  then  he  might  pay  it  over  to  anyone  claiming  it. 
I  I  must  make  a  decree  for  payment,  with  costs,  both  against  Holmes  and 
Lamprell. 

I  I  must  give  liberty  to  Holmes  to  appl}',  in  case  he  .should  be  able  to  make  any 
i^laim  against  Lamprell,  for  contribution  or  otherwise. 

I  I  have  some  difficulty  in  respect  to  the  claim  of  the  [119]  Plaintiff's  former 
Solicitor  on  the  fund.  I  must  make  the  order  for  payment  to  tlic  Plaintiff,  and  notice 
•must  be  given  to  her  solicitor  that  the  payment  will  be  made  to  her,  unless  he  makes 
l3ome  application. 


I  [119]    Attorney-General  v.  Moor.    Feb.  L5,  1855. 

lAfter  the  passing  of  the  Mortmain  Act  (17315),  lamls  were  dcvisetl  to  trustees  for 
I  a  charity.  The  rents  were  so  applied  by  the  trustees  and  their  heirs  down  to  the 
I  present  time.  On  an  information  against  the  heir  to  correct  abuses,  he  set  up  the 
j  invalidity  of  the  devise,  but  the  Court  held,  that  the  onus  of  proving  no  other 
I  mode  had  been  ado])tcd  to  make  the  charity  valid  was  on  him,  and  that  every 
presumption  would  bo  made  in  support  of  its  validit}'. 

William  Beckwith,  by  his  will  dated  in   1743,  devised  lands  to  William  Moor  and 
iwo  others  in  fee,  in  trust  for  the  establishment  and  perpetual  maintenance  of  a  free 
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school  within  the  chapelry  of  Middlesmoor,  and  to  pay  the  proceeds  to  the  school- 
master. Aftfi-  the  decease  of  the  trustees,  the  appointment  of  schoolmaster  was 
vested  in  the  chapelwardens  and  overseers.  The  testator's  will  was  proved  in  1744. 
AVilliam  Moor  was  the  surviving  trustee,  and  on  his  death  the  estate  descended  on 
Kobert  Moor,  and  on  his  death  in  1"9C  on  John  Moor,  and  on  his  death  in  1838  011 
John  Moor  the  father,  and  on  his  death  on  John  Moor  the  Defendant.  The  property 
had  been  manageil  1)V  the  family  successively,  and  the  rents  applied  by  them  towards 
the  support  of  the  .school.  The  Defendant  had,  however,  taken  upon  himself  the 
whole  control  of  the  matter,  claiming  to  appoint  and  remove  the  master  as  he  pleased, 
and  to  eject  him.  He  had  only  applied  a  portion  of  the  rents  towards  the  su])port  of 
the  charity.  Under  these  circumstances  the  information  was  filed  by  the  Attorney- 
General,  at  the  relation  of  the  chapelwardens,  for  an  account  of  the  rents  as  against 
Moor,  and  for  his  removal  as  trustee. 

The  Defendant,  by  his  answer,  insisted  that  the  [120]  devise  for  the  establishment 
of  the  school  was  wholly  void  according  to  the  provisions  of  the  9th  Geo.  2,  c.  36, 
"and  that  in  consequence  thereof,  the  estate  devised  to  the  said  trustees  was  in  fact 
undisposed  of,  and  descended  upon  the  heir  at  law  of  the  said  testator  as  the  rightful 
owner  thereof." 

And  he  said  as  follows; — "I  do  not  claim  to  be  entitled  to  the  beneficial  enjoyment 
of  the  said  premises,  or  to  deal  with  or  dispose  of  the  same  wholly,  but  I  submit, 
that  under  the  circumstances  aforesaid,  I  am  entitled  to  deal  with  and  dispose  of  the 
same  for  the  support  of  the  said  .school,  and  in  payment  of  the  salary  of  a  master,  to 
be  chosen  and  appointed  by  myself,  in  the  same  way  as  has  hitherto  been  done  by  me 
and  my  ancestors,  irrespective  and  uncontrolled  by  the  void  trusts,  in  the  said  will 
expressed  and  declared,  for  the  erection  and  support  of  the  said  school." 

]\Ir.  Koupell  and  Mr.  Murray,  in  support  of  the  information.  The  Defendant,, 
who  is  in  possession  as  trustee,  cannot  be  heard  to  dispute  the  validity  of  the  charity; 
Attorney-Gmeral  v.  Miiiiio  (2  De  G.  ^V;  Sm.  122). 

Mr.  R.  Palmer  and  Mr.  Faber,  ronliii.  The  will  of  1843  being  subsequent  to  the 
Mortmain  Act  (1736)  is  invalid,  and  the  trusts  cannot  therefore  be  enforced  in  equity; 
Attorney-General  v.  Ganlner  (2  De  G.  &  Sm.  102). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  way  I  look  at  this  case  i.s 
this : — The  Attorney-General,  at  the  relation  of  the  chapelwardens  of  the  [121] 
chapelry  of  Middlesmoor,  asks  to  have  the  charity  property  administered,  the  rents 
of  which  for  one  hundred  years  at  least  have  been  applied  in  a  particular  manner, 
though  not  in  strict  accordance  with  the  will,  which  appears  to  have  been  proved  in 
1744,  and  suVjsequent  to  the  Statute  of  Mortmain.  I  am  of  opinion  that  in  this 
state  of  things  I  must  require  the  Defendant  to  prove  his  title,  and  must  hold  that 
the  btirden  of  proof  lies  on  him.  He  says  the  will  is  void  under  the  Statute  of 
Mortmain,  but  there  are  many  modes  by  which  the  eharitalile  trust  might  be  valid, 
and  it  is  not  proved  that  they  were  not  adopted.  The  Defendant  suggests  that  the 
Attorney-General  should  prove  the  enrolment  of  some  deed  under  the  statute  ;  but 
even  if  there  were  none,  I  would  assume  that  the  heir  at  law  disclaimed,  and,  if 
nece.ssary,  that  every  successive  heir  did  the  same.  Will  this  Court,  after  this  lapse 
of  time,  allow  the  "trustee,  because  no  regular  enrolled  conveyance  is  produced,  to 
claim  beneficially?  The  estate  was  given  to  the  original  devisees  not  beneficially, 
but  as  trustees  "on  trust ;  is  it  possible  to  allow  the  heir  at  law  of  the  surviving 
trustee  to  say,  "  I  will  perform  the  trusts  so  far  as  I  think  fit,  and  will  apply  the 
rest  of  the  income  to  my  own  use  and  l)enefit?"  It  is  obvious  that  this  Court  cannot 
allow  it.  This  trustee  can  have  no  beneficial  estate  in  the  property  except  what  he 
may  derive  from  lapse  of  time,  but  his  is  no  adverse  possession.  This  Court  will, 
after  the  time  which  has  elapsed,  presume  that  everything  was  done  which  would 
make  the  charity  good. 

The  Defendant  resists  the  chapelwardens  and  overseers  in  appointing  a  school- 
master to  the  school,  and  in  addition  claims  to  take  a  portion  of  the  revenues  of  the 
charity  to  his  own  use.  This  cannot  be  allowed,  and  I  must  make  a  decree  declaring 
that  the  whole  of  [122]  the  income  of  this  property,  subject  to  the  necessary  out- 
goings, is  applicable  to  the  payment  of  the  schoolmaster,  and  that  the  chapelwardens 
and  overseers  are  the  persons  to  administer  the  charity.     Seeing  what  has  taken 
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jlace,  it  is  proper  to  remove  the  trustee  and  appoint  a  new  one,  and  the  costs  of  the 
•elator  must  be  paid  out  of  one-half  of  the  income  of  the  charity.  I  will  not  direct  a 
nortgage  of  the  charity  property  ;  whenever  I  do  so  I  provide  a  sinking  fund  for  its 
lischarge. 


[122]     Cartw-right  v.  Shepheard  (No.  2).     Dec.  20,  21,  1855. 

[Pending  an  account  directed  by  the  decree,  the  accounting  party  died.  An  order  was 
'  made,  on  motion  to  revive,  against  his  executor,  and  that  he  might  either  admit 
'    assets  or  account  for  his  testator's  estate. 


I      By  the  decree  an  account  was  directed  against  an  executor,  Henry  Newport.     He 
'lied  pending  the  inquiry,  having  appointed  Lewis  Newport  his  executor. 
',      Mr.  Bevir  moved  for  an  order  to  revive  and  carry  on  the  accounts,  and  that  Lewis 
i'Jewport  might  admit  assets  of  Henry  Newport,  or  account.     He  referred  to  the  15 
ffc  16  Vict.  c.  86,  s.  52. 

I  The  Master  of  the  Rolls  [Sir  John  Romilly]  at  first  doubted  whether,  con- 
sistently with  the  decisions  of  the  other  Judges,  it  could  be  done ;  but,  on  the 
•oUowing  day,  he  made  the  order. 

Note. — See  Edicards  v.  Ballet/,  19  Beav.  457. 


[123]     Ale.xander  v.  Slmms.     JIarch  10,  12,  1855. 

[S.  C.  24  L.  J.  Ch.  618.     For  previous  proceedings,  see  18  Beav.  80,  52  E.  K.  32; 
i  5  De  G.  M.  &  G.  57  ;  43  K  R.  791.] 

iV.  suit  between  two  shipowners,  and  the  mortgagee  of  one,  was  dealt  with  as  in  an 
administration   suit,  by  first  directing  the  payment  of  all  the  costs  (except  the 

I   mortgagee's)  out  of  the  fund,  and  distributing  the  residue  j'lV  rala. 

■'he  captain  of  a  ship  served  a  notice  on  the  trustees  of  the  docks,  in  which  the  cargo 

'  of  the  ship  was  being  discharged,  not  to  suffer  its  removal  till  the  freight  was  paid, 
and  wrote  to  the  owners  of  the  ship  to  inform  them  that  he  had  stopped  the  cargo 
till  the  wages  of  himself  and  the  seamen  had  been  paid.  In  a  suit  lietween  the 
owners  and  the  mortgagee  of  one  of  them,  the  captain  was  made  a  party,  and  did 
not,  by  his  answer,  disclaim.  The  Chief  Clerk  found  that  certain  sums  were  due  to 
him  in  respect  of  wages,  but  that  other  sums  claimed  were  not  due.  Held,  that 
the  Plaintiff  was  justified  in  making  the  captain  a  party,  and  that  the  latter  was 
justified  in  not  disclaiming,  and  was  therefoi-e  entitled  to  his  costs. 


I  The  Plaintiff  .\lexander,  and  the  Defendant  Simnis,  were  joint  owners  of  the  ship 
l' Norman,"  in  the  proportion  of  one-eighth  and  seven-eighths;  and  in  1850  Simms 
laortgaged  his  seven-eighths  to  the  Defendant  Taylor,  who  diil  not  then  take 
liossession. 

t  In  August  1851  the  ship  was  despatched  by  the  owners  on  a  voyage  for  a  cargo 
[f  guano,  with  which  it  returned  on  the  10th' of  July  1852,  to  the  Liverpool  docks, 
jt-here  it  commenced  discharging.  On  the  23(1  of  July  1852  Taylor  took  possession 
I'f  seven-eighths  of  the  ship  and  cargo,  claiming  to  be  entitled  to  the  latter  without 
lleducting  the  expenses  of  outfit  and  voyage. 

I  On  the  original  hearing  it  was  held  that  the  expenses  of  the  outfit  and  voyage  had 
jiriority  over  Taylor's  claim,  and  that,  in  the  absence  of  any  special  agreement,  he  had 
I  0  right,  as  mortgagee  of  the  ship,  to  any  part  of  the  cargo.  He  was  ordered  to  jiay 
jo  much  of  the  costs  as  was  occasioned  bv  the  claim  so  raised  by  him.  (See  18 
IJeav.  83.) 

On  the  20th  of  July  1852  the  Defendant  How,  the  captain  of  the  ship,  had  served 
I  notice  upon  the  [124]  trustees  of  the  Liverpool  docks  to  detain  the  cargo  till  the 
reight  due  thereon  hud  been  duly  paid  ;  and  on  the  22d  of  July  he  wrote  to  Simms 
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that  ho  had  been  sunimoiied  b}'  the  seamen  for  their  wages,  that  he  had  nu  money 
for  them  or  himself,  and  that  he  had  stopped  the  cargo  till  he  was  paid.  On  the  23d 
of  July  Taylor  took  possession  of  the  ship  as  mortgagee,  and  paid  the  wages  due  to 
the  crew,  excepting  the  captain.  The  captain  was  made  a  party  to  the  suit,  as  was 
also  the  Defendant  Ernest,  to  whom,  before  the  arrival  of  the  ship,  Siuims  had 
assigned  his  estate  for  the  benefit  of  his  creditors.  How,  by  his  answer,  claimed 
several  sums  as  due  to  him  besides  wages  ;  but  the  Chief  Clerk  found  that  less  was 
due  to  him  than  he  claimed. 

The  cause  now  came  on  upon  further  directions,  and  as  to  costs.  The  cargo  had 
been  sold,  but  the  proceeds  were  insufficient  to  meet  the  claims  of  all  parties. 

Mr.  K.  Palmer  and  Mr.  .1.  V.  Prior,  for  the  Plaintiff. 

Mr.  Rogers,  for  Simras  and  his  assignee  Ernest. 

Mr.  Eoupell  and  Mr.  Bevir,  for  Taylor. 

Mr.  FoUett  and  Mr.  Gill,  for  How,  the  captain,  cited  Abbott  on  Shipping.  (By 
Shea,  p.  370.) 

The  M.\ster  ok  the  Rolls  postponed  judgment. 

[125']  March  12.  TirE  Mastek  OK  THE  RoLLS  [Sir  John  Romilly].  I  have  now  to 
dispose  of  the  costs  of  this  suit ;  atid,  upon  consideration  of  the  circumstances  of  the  case, 
I  am  of  opinion  that  the  proper  mode  of  dealing  with  the  question  i.s,  to  direct  the 
costs  to  be  paid,  in  the  first  instance,  out  of  the  fund.  This  is  a  contest  between  two 
partners  in  a  joint  transaction,  and  a  mortgagee  of  the  latter,  claiming  a  lien  on  the 
fund.  It  is  a  common  case,  and  therefore  the  costs  must  lie  dealt  with  in  the  ordinary 
manner.  The  order  which  I  shall  make  will  not  alter  the  rights  of  the  creditors,  as 
against  the  two  partners  or  the  solvent  partner,  to  compel  payment  of  what  is  due 
to  them  from  the  transaction  in  which  they  were  jointly  interested.  I  must  deal  with 
the  costs  exactly  as  if  I  were  administering  the  fund  and  distributing  it  among  the 
several  parties  entitled,  according  to  their  respective  priorities,  although,  in  fact,  the 
fund  is  insufficient  for  the  payment  of  the  various  claims  upon  it.  The  costs  of  all 
parties,  therefore,  properly  incurred,  must  be  first  paid  out  of  the  fund,  and  the  residue 
must  be  divided  pro  raid  between  the  parties  who  contributed  to  the  undertaking,  or 
have  a  lien  upon  it.  As  to  Taylor's  costs,  I  have  already  disposed  of  the  question  as 
to  that  part  of  the  costs  occasioned  by  his  claim  to  seven-eighths  of  the  gross  proceeds 
of  the  cargo,  and  I  see  no  principle  upon  which  I  can  order  his  own  costs  of  suit  to  be 
paid  out  of  the  fund,  but  I  do  not  order  him  to  pay  any  additional  costs. 

As  to  Captain  How,  his  case  presents  more  difficulty.  Can  it  be  said  that  he  was 
an  unnecessary  party  to  the  suit ;  he  had,  it  is  true,  given  an  inexcusable  notice  to  the 
trustees  of  the  docks  to  detain  the  cargo  till  the  freight  was  paid  or  provided  for, 
when,  in  fact,  there  was  no  freight  to  be  paid,  the  ship  having  been  sent  out  [126]  by 
the  owners  themselves  ;  but  whether  he  knew  that  or  not,  is  not  very  material, 
Ijeeause  it  was  not  a  claim  on  his  own  behalf.  He  had,  however,  been  summoned  in 
the  Admiralty  Court  by  the  seamen  for  wages,  he  wished  for  payment  of  what  was 
due  to  them,  and  wrote  the  letter  to  Sinims  to  that  effect,  and  insisted  on  a  lien  to 
that  extent ;  as  he  was  personally  liable  to  pay  the  wages  of  the  seamen,  the  claim 
contained  in  the  letter  was  a  proper  one,  and  the  letter  itself  quite  excusable.  In 
that  state  of  things  he  was  made  a  Defendant  to  the  suit,  and  it  is  very  difficult  to 
say  what  course  he  ought  to  have  taken.  If  he  had  put  in  a  disclaimer,  it  would 
have  been  used  against  him  to  shew  that  there  was  nothing  due  to  him,  he  was 
ju.stified,  therefore,  in  making  a  claim  ;  then,  on  the  other  hand,  according  to  the 
Chief  Clerk's  certificate,  he  claimed  more  by  his  answer  than  was  due  to  him,  but  I 
do  not  think  this  sufficient  to  deprive  him  of  his  costs. 

I  think  the  Plaintiff'  had  sufficient  excuse  for  making  him  a  party,  and  that,  being 
made  a  party,  he  had  sufficient  excuse  for  not  disclaiming,  and  therefore  he  must 
have  his  costs  out  of  the  fund. 
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[127]    Hele  v.  Lord  Bexley.    Whitfield  v.  Bowyek.     Whitfield  v.  Kniuht. 
Dec.  18,  19,  185-1;  Jan.  16,  17,  18,  Feb.  16,  1855. 

No  account  of  bygone  rents  will  be  directed  against  a  mortgagor  in  possession,  nor 
1    against  his  agent,  nor  against  a  person  claiming  under  his  voluntary   revocable 

deed. 
3n  reargument,  the  Master  of  the  Rolls  adhered  to  his  decision  in  Ileh'  v.  Lonl  Bexley, 

reported  in  17  Beav.  14. 
When  a  Defendant  is  out  of  the  jurisdiction,  and  the  bill  prays  process  against  him, 

when   he   shall  come  within  it,   the  operation  of   the  Statute' of  Limitations   is 

suspended,  though  he  has  neither  been  served  nor  appeared  in  the  suit. 

The  facts  relating  to  this  case  have  already  been  stated  in  1 1  Beavan,  537,  and 
17  Beavan,  14,  and  it  is  therefore  uiniecessary  to  repeat  thera.(l) 

The  original  bill  in  Hele  v.  Lonl  Bexley  was  filed  on  the  6th  of  April  1829,  and 
Sir  George  Bowyer,  being  out  of  the  jurisdiction,  pi'ocess  was  prayed  against  him 
when  he  should  come  within  it.  He  remained  abroad,  and  was  never  served  nor 
lippeared  in  the  suit. 

I  After  the  hearing  of  the  exceptions  (reported  in  17  Beavan,  14),  Whitfield,  who  was 
^:he  assignee  of  the  interest  of  Hele,  filed  a  supplemental  bill  against  Sir  George 
i3owyer  and  twenty-seven  other  Defendants,  praying,  generally,  to  have  the  benefit 
jf  the  former  proceedings,  and  for  payment  of  what  was  due  to  him.  Sir  George 
Bowyer  was  served  with  this  bill  and  appeared  ;  he  insisted  on  the  Statute  of  Limita- 
tions, and  that  he  ought  not  to  be  bound  by  the  proceedings  in  the  other  suits. 

[128]  The  original  suit  now  came  on  for  further  directions,  together  with  the 
supplemental  cause. 

Mr.  Koupell  and  Mr.  Speed,  for  the  Plaintiffs. 

Mr.  Teed,  for  George  Bowyer. 

Mr.  R.  Palmer,  for  three  annuitants. 

Mr.  Lloyd  and  Mr.  Shapter,  for  another  annuitant. 

Mr.  Wickens,  for  Sir  George  Bowyer. 

Mr.  Gifiard,  for  Bridger,  a  trustee. 

Mr.  Metcalfe,  for  Huntingford. 

Mr.  Follett  and  Mr.  Goldsmid,  for  Donovan. 

Mr.  Greene,  for  Vigor. 

Mr.  Osborn,  for  Sturgis. 

Mr.  Koupell,  in  reply. 

The  authorities  referred  to  were  as  follows : — That  "  a  judgment  is  at  law  no  lien 
upon  a  legal  term  ;  "  Forth  v.  Duke  of  Xorfolk  (4  Madd.  503). 

'  As  to  the  ett'ect  of  the  owner  of  the  estate  being  abroad,  and  of  process  being 
;prayed  when  he  .should  come  within  the  jurisdiction  ;  Jhowne  v.  Jllount  (2  Kuss.  & 
:Myl.  83)  ;  The  Kin;/  i>f  Spain  v.  Hullett  (3  Sim.  338) ;  Kinoan  v.  Daniel  (7  Hai-e,  347  ; 
'and  see  Mmui:  v.  i)i  'Tastet,  1  Beav.  109,  n.)  ;  and  as  [129]  to  how  far  the  former 
|proceedings  were  binding  on  Sir  George  Bowyer,  .-///'«  v.  ru/ncwth  (1  Yes.  sen.  163; 
land  Belts  Supplement,  92  ;  and  Xeei/ln-  v.  Deeble,  1  Ch.  Ca.  299). 
'  As  to  the  operation  of  the  Statute  of  Limitations,  Coppin  v.  Grai/  (1  Y'.  &  Coll. 
(C.  C.)  205) ;  Furcell  v.  Blennerhassett  (3  Jones  &  Lat.  24) ;  Forster  v.  Thomp.ion  (4  Dru. 
I&  War.  303). 

!  As  to  the  right  to  an  account  against  a  mortgagor  in  possession,  and  his  agents, 
iBemey  v.  Sewcll  (1  Jac.  &  W.  650);  Farker  v.  Calrra/t  (6  Madd.  11);  Giesley  v. 
\Adtleiiey  (1  Swanst.  573) ;  Thomas  v.  Bricjftorke  (4  Kuss.  64). 


(1)  It  is  necessary  to  add  that  the  date  of  the  conveyance  from  Sir  (4eorge 
;Bowyer  to  Kowe  (the  creditors'  deed),  referred  to  in  17  Beav.  15,  was  the  17th  of 
i-Januarv  1815,  Init  it  was  stated  to  have  been  executed  on  the  3d  of  September 
11815.  ■ 

I       The  validity  of  the  Plaintirt's  annuity  was  established  in  an  action  of  Hunter  v.  Sir 
George  Boivyer  (Exch.,  7th  May  1850).     See  15  Law  Times,  281. 
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As  to  costs,  Tippinf/v.  Power  (I  Hare,  -105) ;  Toreyv. (3  Law  J.  (0.  S.)Ch.  4(i). 

On  other  points,  Hiles  v.  Moore  ( 1 5  Beav.  175);  Hhodes  v.  Buckland  (16  Beav.  2 1 1'  i ; 
and  J'all:  v.  Lord  Clinton  (12  Ves.  48),  were  referred  to. 

Feb.  16.  The  M.\.ster  of  the  Rolls  [Sir  John  Komillyl.  The  first  set  of  these 
causes  comes  on  on  further  directions,  and  the  two  others,  which  are  supplemental  to 
the  former,  on  the  original  hearing ;  and  it  is  the  duty  of  the  Court  to  pronounce  an 
order  settling  the  rights  of  the  parties. 

I  endeavoured  to  do  this,  to  a  great  extent,  when  the  first  cause  came  before  me 
on  exceptions  to  the  Master's  [130]  report,  two  years  ago,  when  I  disposed  of  the 
exceptions  and  stated  the  view  1  took  of  the  right  of  the  parties  at  that  time. 

The  Plaintifi'  in  llldtfield  v.  lloivi/cr  is  the  assignee  of  the  interest  of  the  original 
Plaintiff  (Hele),  and  he  has  filed  the  supplemental  bill,  which  is  now  brought  to  a 
hearing,  seeking  the  benefit  of  the  proceedings  in  the  prior  cause  of  Hili'  v.  Ljrd 
Bexlei/.  By  this  means  and  in  this  course  of  proceeding,  the  Plaintiff  claims  to  be 
entitled  to  whatever  the  Plaintiff  Hele  could  have  obtained  in  the  prior  causes,  and . 
to  that  he  appears  to  me  to  be  entitled,  subject,  however,  to  a  question  which  is 
raised  by  Sir  George  Bowyer,  as  to  the  extent  to  which,  if  at  all,  be  is  bound  by  the 
prior  proceedings,  to  which  he  contends  that  he  was  no  party. 

The  Plaintiff  Whitfield  raises,  again,  several  of  the  questions  which  were  discussed 
on  the  exceptions  against  the  late  Defendant  Alexander  Donovan  and  his  representa- 
tives, and  I  have  reconsidered  these  questions  on  the  present  occasion,  in  conjunction 
with  the  remarks  which  have  been  made  to  me  respecting  them.  The  questions  relate . 
to  the  rights  of  Alexander  Donovan,  and  to  the  extent  to  which  he  is  bound  to 
account  to  the  Plaintiff  for  the  sums  received  by  him  out  of  Sir  George  Bowyer'* 
estates. 

I  do  not  propose  to  state  again  the  complicated  facts  of  this  case,  which  I  have 
already  done  in  a  judgment  I  pronounced  on  this  subject,  in  April  1853,  for  the 
purpose  of  explaining  the  view  I  then  took,  and  I  abstain  from  doing  so,  the  rather 
because  the  original  causes  are  reported  as  they  came  on  before  Lord  Langdale,  in  the 
11th  Volume  of  Mr.  Beavan's  Keports  (p.  537),  [131]  and  before  me,  in  the  Nth 
Volume  (p.  14)  of  that  series,  a  reference  to  which  will  be  sufficient  to  explain  my 
views  on  the  present  occasion. 

The  questions  raised  relate  to  two  estates  of  Sir  George  Bowyer,  the  Radley 
estate  and  the  Sunningwell  estate.  The  Plaintifi'  seeks  to  make  the  estate  of  Alexander 
Donovan  liable  for  what  it  shall  appear  that  he  has  received  from  these  estates,  and 
to  charge  him  as  having  no  lien  either  on  the  Kadley  estate  or  on  the  Sunningwell 
estate,  and  as  having  received  from  the  latter  estate  more  than  sufficient  to  satisfy 
the  remaining  judgment,  which,  it  is  contended,  was  the  only  subsisting  claim  which 
Alexander  Donovan  had  against  Sir  George  Bowyer.  I  have  carefully  reconsidered 
the  subject,  and,  as  might  have  been  expected,  I  have  come  to  the  same  conclusion 
now  that  I  did  in  April  1853.  So  far  as  regards  the  lladley  estate,  no  fresh  facts, 
and,  as  I  believe,  no  fresh  arguments  have  been  adduced  to  me  to  vary  my  opinion, 
and  I  accordingly  refer  to  my  published  judgment,  as  expressing  the  view  I  then 
took  and  now  take  of  that  subject. 

So  far  as  regards  the  Sunningwell  estate,  the  matter  has  been  gone  into  much 
more  fully,  and  has  been  reargued  before  me  with  much  ability  on  both  sides,  with 
however  the  same  result,  so  far  as  regards  the  opinion  which  I  have  formed.  The 
short  view  of  the  case,  as  I  regard  it,  is,  that  Donovan  was  an  annuity  creditor  of  Sir 
George  Bowyer's  for  £333,  and  Sir  George  Bowyer  was  the  beneficial  owner  of  the 
Sunningwell  estate,  which  was  held  for  the  residue  of  a  term  of  1000  years.  This 
term  had  been  assigned,  in  1824,  to  Kowe,  in  a  manner  and  upon  trusts  which,  in  my 
opinion,  made  it  [132]  a  mere  voluntary  trust  for  the  benefit  of  Sir  George  Bowyer, 
which  trusts  he  might  have  revoked  at  an}^  time,  and  which  estate  he  might  have 
taken  possession  of,  if  and  when  he  had  so  pleased.  Rowe  assigned  this  term  to 
Donovan,  who  entered  into  possession  of  the  estate,  and  received  the  rents  and 
proceeds  arising  from  it.  His  possession,  in  my  opinion,  was  merely  the  possession 
of  Sir  George  Bowyer.  Alexander  Donovan  received  the  rents,  and  applied  them  in 
payment  of  the  arrears  and  growing  payment  of  the  annuity  of  =£333,  due  to  him. 

I  have  not  now  to  consider  what  rights,  duties  and  obligations  might  exist  or  be 
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[enforced  as  between  Sir  George  Bowyer  and  Alexander  Donovan,  or  how  far  the 
retention,  by  the  latter,  of  these  rents,  to  pay  his  own  atniuity,  was  justifiable,  as 
lagainst  Sir  George  Bowyer,  no  such  case  is  raised  before  me. 

1  The  case  which  is  raised  is  this :  that  the  Plaintift',  being  an  incumbrancer  ou 
tthese  estates,  seeks  to  make  Alexander  Donovan  account  for  all  these  rents  so 
[received  by  him,  or  that  if  he  is  to  be  allowed  to  retain  any  portion  of  them,  it  can 
[only  be  so  much  as  will  be  sufficient  to  discharge  the  amount  of  the  judgment  obtained 
(by  him  to  secure  this  annuity,  and  having  so  done,  to  make  him  account  for  and  pay 
over  the  balance.  This  would,  in  my  opinion,  be  taking  an  account  against  Sir 
George  Bowyer,  the  mortgagor,  of  the  Iwgone  rents  of  his  estate,  a  proceeding  which 
this  Court  does  not  sanction. 

I  am  refei-red  to  many  cases  {Berney  v.  S'ewell  (1  Jac.  &  W.  6.o0) ;  Parker  v.  Cakraft 
1(6  Madd.  11);  Grcakij  v.  Adderkif  (1  S'wanst.  .573) ;  Tlwiiias  v.  Brigdocke  (-4  Russ.  64)"), 
ill  of  which  concur  in  confirming  [133]  this  view  of  the  case.  Donovan,  according  to 
the  opinion  I  expressed  in  18-53,  was  not  in  possession  of  Sunningwell  as  a  judgment 
creditor,  or  as  an  incumbrancer,  neither  was  he  in  po.ssession  as  a  trespasser.  He  was 
lin  possession  only  as  the  agent  for  Sir  George  Bowyer,  or  as  a  trustee  for  him,  and 
'his  possession  was,  in  my  opinion,  the  possession  of  Sir  George  Bowyer.  Between 
these  two  persons,  as  I  have  already  stated,  no  question  of  set-ofi'  now  arises 
ibefore  me. 

I  The  Plaintiff  Whitfield  says  that  Donovan  was  in  possession  under  a  trust  deed 
jaxecuted  to  Kowe,  and  that  he  has  disregarded  these  trusts,  and  must  be  made 
answerable  accordingly.  But  the  Plaintiff  himself  repudiates  these  trusts,  and 
contends  that  they  are  inoperative  and  unavailing  as  against  him.  In  truth,  the  deed 
was  a  mere  voluntary  deed,  to  which  none  of  the  ceduis  iptr  Irud  or  any  creditors  of 
Sir  George  Bowyer  were  parties,  and  he  alone,  if  anyone,  could  insist  upon  the 
Iperformance  of  these  trusts. 

I  concur  in  the  observations  I  made,  as  reported  by  Mr.  Beavan  (in  17  Beav.  33 
;and  34),  and  I  again  ask,  why  was  Donovan  allowed  to  remain  in  possession  of  the 
,rents,  and  why  was  not  the  appointment  of  a  receiver  obtained  !  If  the  answer  be, 
that  a  receiver  was  applied  for  and  refused,  that  is  merely  saying  that  the  point  raised 
iby  the  Plaintift"  was  decided  against  him,  on  that  occasion. 

I  It  is,  in  truth,  contended  by  the  counsel  for  Alexander  Donovan's  executors,  with 
!much  force,  that  the  question  is  not  now  open  to  the  PlaintiflT.  The  facts  now 
.appearing  are  all  stated  l>y  Alexander  Donovan  in  his  answer  to  the  original  suit ;  the 
:question  was  argued  [134]  before  Lord  Langdale  in  1849.  The  original  bill  had  not 
'.raised  this  case,  l)ut  it  had  been  raised  by  the  supplemental  bill,  and  this  additional 
relief,  which  had  not  been  pra\'ed  by  the  original  bill,  was  held  by  Lord  Langdale  not 
'to  l)e  maintainal)le  as  against  him,  and  accordingly  he  dismissed  the  supplemental 
'bill,  as  against  Donovan,  as  to  all  the  relief  which  was  prayed  for  by  it,  and  was  not 
prayed  for  by  the  original  bill. 

i  I  think  it  unnecessary  to  go  at  greater  length  into  this  question.  I  am  of  opinion 
[that  the  account  must  be  taken  as  against  Donovan's  representatives,  in  the  manner 
'I  stated  on  the  hearing  of  the  exceptions  in  1853.  I  am  told  that  the  Master's  report 
jis  confirmed  absolutely,  if  so,  I  must  make  an  order  discharging  the  order  of 
;confirnuition,  inasmuch  as  I  allowed  some  of  the  exceptions,  and  with  regard  to  others, 
directed  that  they  should  neither  be  allowed  nor  disallowed,  in  order  that  I  might  deal 

with  them  and  with  the  whole  question  on  further  directions. 

I       The  remaining  question  which  has  to  be  considered  is,  the  point  raised  by  Sir 

lOeorge  Bowyer,  who  claims  the  benefit  of  the  Statute  of  Limitations.     Ho  was  abroad 

iwhen  the  original  bill  was  filed  ;  the  bill  prayed  SHlijiiina  against  him  when  he  came 

iwithiii  the  juiisdiction,  and  he  never  was  served  with  suhpumi,  or  a])[)eared  in  that 

■cause  or  the  causes  coiniected  with  it.     He  has  now  been  served,  and  appears  for  the 

Ifirst  time  in  18.53,  in  the  cause  of   U'hiljiehl  v.  Bowi/ir,  and  takes  the  objection  I  have 

Istated. 

I       In  favour  of  the  objection  it  is  urged  that  Brmni'-  v.   BlonnI  (2  Russ.  iV;  Myl.  83) ; 

\The  Kinij  of  Spain  v.  Hullctt  (3  Sim.  338) ;  and  [135]  Kirwan  v.  Danid  (7  Hare,  347), 

lall  establish  the  proposition  that  a  person  against  whom  process  is  prayed,  only  as 

and  when  he  comes  within  the  jurisdiction,  is  no  party  to  the  cause,  and  that  being 

R.  v.— 18* 
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no  party,  it  is  contended  that  the  operation  of  the  statute  is  not  suspended  by  reason 
of  the  suit. 

On  the  other  hand,  I  am  referred  to  the  cases  of  Coppin  v.  Grai/  (1  Y.  <t  Coll. 
(C.  C.)  205) ;  I'ureeU  v.  lUenntrha.fseft  (3  Jones  it  Lat.  2-t) ;  Forster  v.  Thompson  (4  Dru. 
&  War.  303),  which  seem  to  me  to  establish  that  in  such  cases  the  operation  of  the 
Statute  of  Limitations  is  suspended.  And  this  appears  to  me  to  be  the  rational 
course  of  procoediiij;  and  to  be  consistent  with  the  cases  cited  on  behalf  of  Sir  (leorge 
Bowyer.  In  truth,  these  cases  only  establish  that  the  Defendant  against  whom 
process  is  prayed  when  he  shall  come  within  the  jurisdiction,  is  not  such  a  party  as 
that  active  relief  can  be,  without  appearance,  enfoiced  against  him  personally,  and 
that  when  this  is  necessary  to  work  out  the  equities  between  the  remaining  parties 
to  the  suit,  the  suit  is  defective  till  he  appears,  or  is  put  in  such  a  situation  that  the 
orders  of  the  Court  can  be  enforced  against  him. 

It  would  create  and  give  facilities  for  frauds  of  many  gross  kinds  if  a  man,  by 
keeping  out  of  the  jurisdiction  of  the  Court,  could  prevent  the  statute  from  running 
against  him,  but,  at  the  same  time,  could  claim  the  benefit  of  the  statute  against  his 
creditors  who  had  taken  every  means  in  their  power,  by  legal  proceedings,  to  compel 
him  to  appear  and  to  obtain  payment  from  him  of  the  amounts  due  to  them.  I  am 
of  opinion,  therefore,  that  the  objection  fails. 

[136]  With  respect  to  the  decree,  it  may  be  convenient  that  counsel  should  go 
through  the  minutes  and  settle  them  now,  after  the  observations  which  will,  I  think, 
dispose  of  the  points  argued  by  them. 

With  regard  to  the  annuitants,  for  whom  Mr.  K.  Palmer  and  Mr.  Lloyd  appeared, 
who  neither  claim  the  benefit  of  the  suit  nor  disclaim  any  interest  in  it,  I  am  of 
opinion  that  the  suit  must  be  dismissed  as  against  them  without  costs. 

Note. — ^The  case  was  subsequently,  on  the  26th  of  February  1855  and  26th  of 
May  1855,  discussed  on  the  terms  of  the  minutes.  An  appeal,  as  to  part  of  the 
decree,  is  pending. 

[136]    Richardson  v.  Rusbridger.    Mardi  10,  1855. 

A  stock  legacy  bequeathed  to  several  in  succession,  was  appropriated  by  the  executors, 
and  the  residue  paid  over.  In  a  suit  between  the  remainder-man  and  the  executors 
alone,  the  legacy  was  transferred  into  Court,  and  the  costs  of  suit  were  paid 
thereout.  The  tenant  for  life  afterwards  filed  a  claim  to  have  the  amount  of  costs 
recouped  out  of  the  residue.     It  was  dismissed  with  costs. 

In  the  case  of  the  Governesses'  Benevolent  Institution  v.  Paishridger  (18  Beav.  467), 
the  executors  and  trustees  alone  were  parties,  and  Mrs.  Richardson,  the  tenant  for 
life  of  the  £12,000,  now  alleged  that  she  had  no  notice  of  the  proceedings  in  that 
suit. 

Under  the  decree,  a  sum  of  £96  consols  (part  of  the  legacy  of  £12,000  consols, 
bequeathed  to  Mrs.  Richardson  for  life),  was  sold  out  and  applied  in  payment  of  the 
costs  of  that  suit. 

[137]  Mrs.  Richardson  now  filed  a  claim  against  the  executors  and  her  husband 
alone,  alleging,  contrary  to  the  fact,  that  at  the  time  of  the  institution  of  the  former 
suit,  her  legacy  had  not  been  appropriated,  and  claiming  to  have  the  £96  replaced 
out  of  the  residuary  estate. 

Mr.  W.  H.  Clarke,  for  the  PlaintifT. 

Mr.  Selwyn,  conirh. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  dismissed  the  claim  with  costs, 
to  be  paid  by  the  Plaintiff's  next  friend. 
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[137]    Watson  v.  Cleaver.    Feb.  9,  13,  1855. 

Seven  month.s  after  notice  of  motion  for  a  decree,  the  Defendant  had  given  material 
evidence  in  another  cause.  On  the  application  of  the  Plaintiff,  nine  days  after- 
wards, the  Court  gave  leave  to  use  the  additional  e\'idence,  though  the  cause  was 
in  the  paper,  but  permitted  the  Defendant  to  explain  it. 

One  of  the  questions  in  this  suit  was,  when  the  Defendant,  Elizabeth  Cleaver, 
became  a  partner  in  a  firm.  The  Plaintiff  alleged  it  to  have  been  in  June  1847,  but 
Klizabeth  Cleaver  by  her  answer  (filed  in  March  1853),  insisted  on  its  being  in 
|February  1848,  when  the  dissolution  of  the  prior  firm  was  gazetted. 
I  In  July  1854  notice  of  motion  for  a  decree  was  given,  but  the  cause  had  not  been 
'heard,  though  it  was  now  in  the  paper.  In  the  meantime,  the  Defendant  had  made 
,an  affidavit  in  another  suit  of  iVatwn  v.  Cohhedcr,  and  on  the  31st  of  January  1854 
she  had  been  cross-examined  thereon,  and  had  made,  as  \vas  alleged,  material 
[Statements  as  to  the  date  of  her  becoming  a  partner. 

Mr.  K.  Palmer  and  Mr.  Hemming  now  moved,  under  [138]  the  26th  Order  of  7th 
of  August  1852  (Ord.  Can.  468),  for  leave  to  use  the  affidavit  and  cross-examination 
(in  the  present  suit.     Richards  v.  Curlewis  (18  Beav.  462)  was  referred  to. 

Mr.  Greene,  contrh. 

Mr.  Roxburgh,  for  two  Defendants. 
I      The  Master  of  the  Rolls.     I  should  like  to  consider  this  case, 
j      Fd.  13.    The  Master  of  the  Rolls  [Sir  John  Romilly].     This  was  an  applica- 
tion made  to  me,  when  the  cause  was  in  the  paper,  to  allow  the  examination  of  the 
jDefendant,  taken  in  another  cause  in  another  branch  of  the  Court,  to  be  used  in  this 
[suit.     I  have  had  considerable  doubt  and  hesitation  as  to  what  I  ought  to  do.     There 
;has  been  no  delay,  because  the  examination  only  took  place  on  the  31st  of  January, 
;and  as  it  is  desirable  that  the  Court  should  have  before  it  all  the  means  of  coming  to 
ji  correct  conclusion,  I  think  I  must  allow  the  evidence  to  be  used  ;  but  I  must  guard 
against  any  misapprehension  which  may  arise  on  the  subject  by  giving  leave  to  the 
iDefendant  to  file  affidavits  in  explanation,  subject  to  the  right  of  cross-examination. 
I       I  was  informed  that  there  was  other  evidence  given  in  the  other  cause  which 
iwould  affect  the  Plaintiff  in  this,  and  I  think  that  ought  to  be  used,  subject  to  the 
isame  restriction. 

The  cause  must  stand  over  for  a  limited  time. 

Note. — The  cause  was  heard  on  the  24th  of  April  1855,  when  the  affidavit  and 
I  n.ssexamination  thereon  were  read. 

[139]    James  Hall  v.  John  Hall.    John  Hall  v.  Jajies  Hall. 
Feb.  28,  March  5,  1855. 

[S.  C.  12  Beav.  414;  Not  followed,  Retinoids  v.  Bullock,  1878,  47  1..  J.  Ch.  773; 
39  L.  T.  443;  26  W.  R.  678.  Questioned,  Stemrt  v.  (ilmhlone,  1878-79,  10 
j     Ch.  D.  653.] 

'Claim  of  retiring  partner  to  a  share  in  the  value  of  the  goodwill  of  the  business 

I     disallowed. 

Two  persons  entered  into  partnership  for  twenty-one  years,  but  in  consequence  of 
disagreements  and  misconduct,  disputes  ensued.  The  partnership  was  dissolved 
by  decree,  one  consenting  to  retire  and  the  other  to  take  the  stock  and  effects  at  a 
valuation.  Held,  that  the  retiring  partner  was  not  entitled  to  any  allowance  for 
his  share  of  the  goodwill,  no  provision  being  made  by  the  partnership  articles  for 
such  an  allowance  on  a  dissolution  by  death  or  by  the  retirement  of  one  partner 
by  notice  during  the  term. 

In  1848  John  Hall,  who  for  thirty  years  had  carried  on  the  trade  of  a  brewer, 
igreed  to  take  his  relative,  James  Hall,  into  partnership  with  him. 
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By  indenture,  dated  the  20th  of  March  1848,  they  covenanted  to  l)e  partners  fur 
twenty-one  years,  determinable  as  after  mentioned. 

By  the  :i9th  article  it  was  stipulated  that  in  case  either  of  the  partners  should 
die  before  the  expiration  of  the  term  of  the  partnership,  then  the  surviving  partner 
was  to  have  the  option  of  taking  the  share  of  the  deceased  partner  "  of  and  in  the 
property,  credits  and  eiVects  of  the  said  partnership,"  at  a  valuation.  But  in  case  the 
surviving  partner  declined  to  purchase,  "  the  property  and  efl'ects  "  of  the  partnership 
were  to  he  collecte<l  in  or  converted  into  money  and  divided. 

By  the  30th  article,  if  either  of  the  co-partners  should,  duiing  the  continuance  of 
the  co-partnership,  be  desirous  of  retiring  from  and  disposing  of  his  sliaie  and 
interest  in  the  partnership,  he  was  to  1)6  at  liberty  to  do  so  upon  giving  twelve 
calendar  months'  notice  in  writing;  and  in  such  case,  the  other  was  to  have  the 
option  of  purchasing  "the  share"  of  the  retiiing  partner.  But  if  he  shonM  not 
elect  "to  purchase  the  share,"  the  "stock  and  efl'ects"  were  to  be  sold  and  [140]  the 
partnership  affairs  would  up.  If  .lames  Hall  gave  notice  to  retire,  he  was  to  execute 
a  bond  to  John  Hall,  conditioned  for  the  payment  of  £5000,  not  to  eml)ark  in  any  of 
the  l)asinesses  within  thirty  miles  for  twenty  years. 

The  partnership  was  carried  on,  but  disputes  and  disagreements  occurred,  which 
at  length  arrived  to  such  a  pitch  that,  in  November  1849,  John  absolutely  excluded 
James  from  the  partnership  business. 

In  this  state  of  things,  James  Hall  filed  his  bill  against  John  Hall,  praying  that 
the  articles  of  partnership  niiglit  be  performed. 

John  Hall  filed  a  cross-bill,  praying  a  dissolution,  and  that  the  affairs  might  be 
wound  up. 

At  the  hearing  of  the  two  causes,  in  August  1851,  a  decree  was  made,  at  the 
suggestion  of  the  Court,  whereby,  James  consenting  to  retire  from  the  partnership 
and  John  "  consenting  to  take  to  the  stock-in-trade  and  eft'ects  of  the  said  partner- 
ship" as  continuing  partner,  at  a  valuation,  it  was  ordered  that  John  should  be 
charged  with  the  amount  of  such  valuation.  And  it  was  declared  that  the 
partnership  should  be  dissolved  from  the  date  of  the  decree,  and  it  was  referred 
to  the  Master  to  take  the  partnership  accounts  and  to  inquire  "  whether  James  Hall 
was  entitled  to  any  and  what  compensation,  in  respect  of  such  dissolution." 

The  matter  was  afterwards  transferred  into  Chambers,  when  James  Hall  claimed 
the  sum  of  £1200  as  compensation,  being  two  years'  purchase  of  the  interest  formerly 
held  by  him  in  the  said  co-partneiship,  at  the  rate  of  £U00  per  annum,  being  the 
estimated  amount  of  [141]  profits  realized  by  the  co-partnership,  while  the  same 
existed. 

The  Chief  Clerk,  on  the  30th  of  January  1855,  certified  that  James  Hall  was  not 
entitled  to  any  compensation  in  respect  of  the  dissolution  of  the  partnership. 
This  finding  was  contested,  and  the  matter  came  on  for  argument. 

Mr.  Fooks,  for  James  Hall.     The  dissolution  was  brought  about  by  the  violence 
and  misconduct  of  John  Hall ;  and  he,  having  thus  retained  the  partnership  business, 
must  account  to  James  for  his  share  in  the  goodwill  of  the  business,  as  part  of  the  I 
partnership  property.     This  is  not  over  estimated  at  two  years'  purchase. 

Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  for  John  Hall,  argued  that  the  Plaintiff  had 
obtained  a  share  of  the  business  by  misrepresentation,  and  had  caused  its  dissolution 
by  his  misconduct  and  mismanagement,  and  that  the  acts  of  John  were  justifiable. 
They  contended,  also,  that  the  terms  of  the  articles  and  of  the  decree  precluded  any 
right  to  or  allowance  for  the  goodwill  of  the  business. 

The  Master  of  the  Kolls  reserved  judgment. 

Mairh  5.  The  Master  of  the  Koli.s  [Sir  John  Komilly].  In  this  case,  the 
opinion  which  I  have  come  to  upon  the  question  of  compen.sation  for  goodwill  is,  that 
the  question  is  in  fact  concluded  by  the  terms  of  the  contract  and  the  partnership 
articles. 

The  29th  and  the  30th  clauses  of  the  partnership  [142]  articles  provide  for  what 
is  to  take  place  either  on  the  dissolution,  by  the  death  of  one  of  the  partners,  or  by 
notice  ;  and  although  they  regulate  how  the  partnership  property  is  to  be  valued  to 
the  surviving  or  remaining  partner,  they  in  no  way  specify  that  any  compen-sation 
is  to  be  made  for  the  goodwill.     It  is  clear  that  if  one  of  the  partners  had  gone  out 
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upon  twelve  months'  notice,  he  would  not  have  been  entitled  to  anything  for  his 
share  of  the  goodwill.  By  arrangement  between  them,  they  might  have  waived 
notice  altogether,  and  I  am  of  opinion  that  this,  in  fact,  is  the  effect  of  the  course 
that  has  been  adopted  by  them. 

I  am  satisfied  that  this  view  which  I  have  taken  of  the  right  to  compensation  is  the 

best  for  both  parties  ;  for  even  if  I  adopted  the  view  that  James  was  entitled  to 

compensation,  I  should  not  be  satisfied  with  the  mode  in  which  he  has  attempted  to 

prove  it,  or  the  amount  which  he  has  demanded,  and  I  should  l)e  obliged  to  send  the 

I  matter  back  to  Chambers,  to  enable  me  to  arrive  at  the  amount  of  compensation  on 

!  some  more  satisfactory  principle  than  that  which  has  been  suggested.     This  would 

I  require  very  careful   investigation,   occupy   consideral)le    time,  and    entail    a    great 

•  additional  expen.^e  to  the  parties.     I  am  satisfied,  therefore,  that  the  view  which  I 

I  take  of  this  case  is  not  only  the  right  one,  but  that  which  is  most  beneficial  to  the 

parties  themselves. 

The  result  is,  that  I  shall  affirm  the  certificate,  but  give  no  costs  on  either  side. 

[143]     In  re  Flicker.     March  27,  1855. 

A.,  the  next  friend  of  infants  in  a  suit,  employed  B.  as  solicitor  therein  and  in  other 
matters.  An  order  was  made,  in  the  suit,  for  the  taxation  and  pa\^ment  to  B.  of 
his  costs  of  suit.  Before  this  had  been  done,  A.  obtained,  ex  parte,  an  order  to  tax 
B.'s  bill  in  all  the  matters  in  which  he  had  been  employed  for  A.  Held,  that  the 
order  was  regular. 

Mr.  P'luker  acted  as  the  solicitor  of  the  infant  Plaintiffs,  in  a  cause  of  Timim  v. 

Watson,  in  which  Tayloi'  was  their  next  friend. 

By  the  decree  on   further  directions,  made  by  Vice-Chancellor  Stuart,  on   the 

31st  of  May  l.S.")3,  the  costs  of  all  parties  in  that  suit  were  ordered  to  be  taxed,  as 
'between  solicitor  and  client,  and  paid  out  of  the  fund  in  Court;  the  Plaintiffs' costs 

to  be  paid  to  Mr.  Fluker,  their  solicitor. 

On  the  l.'ith  of  F'ebruary  18.55,  an  order  was  made  to  change  the  Plaintiffs' 
I  solicitor,  and  on  the  2d  of  March  1855,  Taylor  obtained  an  order  of  course,  for 
|the  delivery  by  Fluker  of  "a  bill  of  fees  and  disbursements,  in  all  suits,  causes  and 
|0ther  matters  of  business  in  which  he  had  been  employed  as  the  attorney  or  solicitor 
.for  the  Petitioner "  (Taylor),  and  for  its  taxation,  &c.,  in  the  usual  form.  The 
'petition,   on   which   the  order  was  obtained,  stated   the  employment  of  Fluker  by 

Taylor,   in   the  suit  of    Timms   v.    IFa/son,   "and  in  other  matters,"  and    that   the 

'Petitioner  was  desirous  of  obtaining  the  papers  in  the  possession  of  Fluker,  which,  it 

[alleged,  he  had  refused  to  deliver  until  payment  of  his  bill  of  costs. 

I       The  costs  of  Fluker  in  Timms  v.  iratsim  had  not  yet  been  taxed  or  paid. 

)       A  motion  was  now  made  on  behalf  of   Fluker,  to  discharge  the  ex  parte  order  to 

[tax. 

I       [144]  Mr.   KoupcU  and  Mr.  J.  H.  Taylor,  in  sujiport  of  the  motion,  argued  that 

khere  had  been  a  suppression,  on  the  part  of  the  Petitioner,  of  a  material  fact,  namely, 

Ithe  existing  order  for  taxation  of  the  costs  in  the  suit,  and  that  this  suppression 

iinvalidated  the  expurti;  order  ;  In  re  Jl'albr  (14  Beav.  227) ;  Ri'  irinlerhottom  (15  Beav. 

l80).     Secondly,  that  the  order  ought  to  have  been  limited  to  such  costs  as  had  not 

lalready  been  ordered  to  be  taxed,  otherwise  there  would  be  two  conflicting  orders 

|to  tax. 

j       Mr.  K.  Palmer  and  Mr.  Amphlett,  contra,  were  not  heard. 

The  M.\stkk  of  the  Uoi,[,.s  [Sir  John  Romilly].     I  cannot  accede  to  this  motion. 
'It  would  work  injustice  in  many  cases,  if  it  were  held  that  a  client  cannot  obtain  an 
lorder  of  course  to  tax  his  solicitor's  bill,  if  any  of  the  items  happened  to  be  included 
lin  an  existing  order  to  tax  in  a  suit. 
■       What  woukl  be  the  result ,'     How  is  the  client  to  get  his  papers  1     There  may  be 

additional  costs  not  included  in  the  decree,  and  is  the  client  to  wait  until  all  the 

^osts  have  been  taxed  in  the  suit  .'     Mr.  Fluker  is  no  longer  the  solicitor  in  the  cause, 

and  cannot  prosecute  the  decree  himself,  except  by  special  application  ;  it  must  be 
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done  l)y  the  existing  solicitor,  although  Mr.  Fluker  will  be  entitled  to  the  amount  of 
the  Plaintiifs  costs  when  ascertained. 

There  may  be  considerable  inconvenience  in  having  two  bills  of  costs  and  two 
orders  to  tax,  and  I  strongly  advise  the  parties  to  come  to  some  arrangement  to 
obviate  it.     I  must,  however,  refuse  the  motion  with  costs. 


[145]     Cox  i:  Toole.     Jan.  28,  29,  1855. 
An  equitable  mortgagee,  as  of  right,  is  entitled  to  a  foreclosure,  and  not  to  a  sale. 

In  this  case  there  was  an  agreement  for  a  mortgage  of  leaseholds  for  £270. 

Mr.  Koupell  and  Mr.  >Surrage,  for  the  equitable  mortgagee,  asked  for  the  usual 
decree. 

Mr.  Lindley,  conlrli,  argued  that  the  notice  to  pay  at  the  end  of  six  months  had 
been  waived. 

The  MA.STER  of  the  Rolls  reserved  judgment. 

Jan.  29.  The  Master  of  the  Kolls  [Sir  John  Komilly].  I  have  read  the 
evidence,  and  am  of  opinion  the  Plaintifl'  is  entitled  to  the  usual  decree. 

Mr.  Roupell  asked  for  a  sale. 

The  Master  of  the  Rolls.  No  ;  I  think  on  an  equitable  mortgage  the 
mortgagee  is  only  entitled  to  a  foreclosure,  except  l)y  consent. 

Note. — As  to  the  Court's  discretion,  see  15  &  16  Vict.  c.  86,  s.  48,  and  see  Jones 
V.  Bailey,  17  Beav.  582. 


[146]     In  re  Bevan.     Feh.  8,  1855. 

Costs  of  a  journey  to  Paris  to  obtain  the  execution  of  a  deed  disallowed,  bej'ond  the 
expense  of  doing  it  through  an  agent. 

A  solicitor  had  charged  £10,  10s.  for  a  journey  to  Paris  to  obtain  the  execution 
of  a  deed,  and  £15,  13s.  6d.  for  his  expenses.  The  Taxing  Master  allowed  £10,  as 
the  expense  which  would  have  been  incurred  in  obtaining  the  execution  in  Paris, 
through  an  agent. 

Mr.  R.  Palmer  and  Mr.  Fowler  moved  to  review  the  taxation.  They  relied, 
first,  on  the  urgency  of  the  case,  the  settlement  of  the  matter  having  been  completed 
on  the  11th  of  April,  when  the  24th  was  the  last  day  on  which  it  could  have  been 
effected.  Secondly,  that  on  another  occasion,  the  expenses  of  a  journey  to  Pari.s,  by 
the  express  desire  of  the  client,  had  been  allowed  on  taxation,  and  that  the  client, 
though  he  had  given  no  express  directions,  in  the  present  instance,  had  afterwards 
sanctioned  it. 

Mr.  Cairns,  contra,  was  not  heard. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  Master  has  come  to  a  right 
conclu.sion.  It  is  obvious,  on  the  evidence,  that  it  was  not  necessary  to  take  this 
journey,  and  it  stands  on  a  totally  different  footing  from  the  other  journey,  which 
was  undertaken  by  the  express  desire  of  the  client.  The  recognition  amounts  to 
this  :  "I  ought  to  pay  in  consequence  of  the  advantage  I  have  obtained  from  it."  It 
is  not  a  [147]  promise  or  wish  to  pay,  whether  he  was  liable  or  not,  in  the  same 
way  as  if  he  had  originally  directed  the  journey  to  be  taken. 

The  motion  must  be  refused. 
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[147]     CoARD  r.  HoLDERNESS.     March  3,  ,5,  1855. 

[S.  C.  22  Beav.  391;  24  L.  J.  Ch.  388;  1  Jur.  (N.  S.),  316;  3  W.  K.  311.  See 
PrescoU  v.  Barker,  1874,  L.  R.  9  Ch.  187.  Distinguished,  Lloyd  v.  Lloyd,  1869, 
L.  K.  7  Eq.  4.58;  Kirby-Smith  v.  i^<7/-«r//  [1903],  1  Ch.  483.] 

The  testator  gave  "all  estate,  eflccts  and  property,  whatsoever  and  wheresoever," 
which  he  was  or  might  be  possessed  of  or  entitled  to  "  to  his  three  executors,  their 
executors  and  administratons,"  upon  trust  to  stand  possessed  thereof,  and  the 
proceeds  thereof,  upon  certain  trusts  for  children  and  grandchildren.  Held,  that 
this,  by  itself,  would  pa.ss  real  estate,  but,  upon  the  subsequent  expressions,  and  the 
general  scope  and  object  of  the  will,  the  contrary  was  held. 

The  Court,  in  this  case,  principally  relied  on  the  absence  of  the  words  "heirs," 
"devise"  and  "rent,"  and  the  use  of  the  expressions  "possession,"  "executors  and 
administrators,"  "  principal,"  the  "  balance,"  "  the  principal  of  the  said  legacies," 
the  direction  to  claim  a  share  from  "his  personal  representatives,"  and  the  power 
to  appoint  new  trustees,  applicable  to  "  executors  "  and  not  to  "  heirs." 

Lazarus  Holderness,  by  his  will,  dated  in  February  1851,  appointed  his  son  Henry 

Holderness,  C.  W.  Coard  and  P.  A.  Coard,  executors  thereof,  and  bequeathed  four 

'  legacies,  and  then  proceeded  thus: — "And,  subject  to  the  said  four  legacies,  I  give, 

bei/uealh  and  dispose  of  all  estate,  effects  and  property,  whatsoever  and  wheresoever,  which  I 

am  now  or  shall  at  the  time  of  my  decease  be  possessed  of  or  entitled  to,  at  law  or  in 

equity,  or  over  which  I  have  any  right  or  power  of  disposition,  unto  my  son  Henry 

Holderness  and  C.  W.  Coard  and  P.  A.  Coard,  titeir  executors  and  whninistrators,  upon 

trust  to  stand  pos.sesscd  thereof,  and  of  the  proceeds  thereof,  upon  the  trusts  following, 

'  that  is  to  say,  I  direct  the  same  to  be  divided  into  five  equal  parts  or  shares,  and,  as 

\  to  one  of  such  equal   fifth  parts  or  shares,  upon  trust  to  pay  the  income  thereof, 

accruing  from  my  decease,  to  my  eldest  son  Lazarus  (Jeorge  Holderness,  during  his 

'  life  ;  and  from  and  after  his  decease,  upon  trust,  as  to  [148]  the  principal,  for  all  and 

,  every  of  his  children  and  child  who  shall  attain  the  age  of  twenty-one  years,"  as 

I  tenants  in  common.     And  he  gave  the  trustees  a  power  of  maintenance  out  of  the 

I  income  of  the  shares  and  of  advancement  to  the  extent  of  half  "  the  presumptive 

i  share."     But  in  case  no  child  should  live  to  acquire  a  vested  interest,  there  was  a 

'  gift  over  of  "such  principal."     The  testator  then  gave  the  other  four-fifths  upon  like 

'  trusts  for  his  sons  Henry  and  William,  and  his  daughters  Mrs.  Langdon  and  Mrs. 

Porter,  and  their  respective  children,  in  similar  language  applicable  only  to  personalty 

I  as  in  the  gift  to  Lazarus  George.     As  to  the  second  share,  for  instance,  he  directed 

I  £1000  .£3|"per  cent.,  or  its  value,  to  be  deducted  thereout,  and  gave  the  "balance" 

to  another  son  ;  and  throughout  the  whole  he  spoke  of  "the  original  parts  or  shares 

•  or  legacies."     And  as  to  the  fifth  share  he  i)roceeded  as  follows  :—"  And  as  to  the 

I  other  or  remaining  one   of  such   equal   fifth  parts  or  shares,  upon   trust  for,  and  I 

I  be([ueath  the  same  to,  my  son  William  Holderness,  if  living  at  my  decease  (who  has 

'  been  for  many  years  absent  and  not   heard  of),  but  upon  this  express  condition, 

■  namely,  that  he,  the  said  William  Holderness,  if  living  at  my  decease,  do,  within  seven 

'  years  from  the  day  of  my  decease,  personally  claim  the  same  from  my  executors  or 

'  the  survivors  or  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 

;  or  other  )iiy  ler/al  personal  representative,  for  the  time  being,  at  the  Koyal  Exchange,  in 

I  the  City  of  London,  in  the  presence  of  two  witnesses  ;  and  if  ho  shall  not  so  claim  the 

I  same  within  the  period  aforesaid,"  then  his  share  was  to  be  in  trust  for  the  other  four 

I  branches  of  his  family.     And  he  directed  "  that  the  said  fifth  part  of  his  estate,  etfects 

.  and  property,  intended  "  for  William  shouhl,  in  the  meanwhile,  "  be  accumulated  in 

!  the  way  of  compound  interest."     There  was  a  power  for  the  trustees,  or  the  [149]  last 

;  acting  trustee,  "or  his  executors  or  ailniinistralors,"  to  appoint  new  trustees,  in  case  the 

i  trustees,  "their  executors  or  administrators,"  should  die  or  desire   to  be  discharged, 

I  &c.,  &c. 

I        The  testator  had  real  and  personal  estate,  both  at  the  date  of  his  will  and  at  bi« 
decease. 
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Oil  the  ileath  of  the  testator,  his  son  Lazarus  George  Holderness,  as  his  heir  at 
law,  claimed  to  be  entitled  to  the  real  estate,  on  the  ground  that  the  testator  ilitd 
intestate  as  to  it.  The  riaintifl',  a  granddaughter  of  the  tesUitor,  instituted  this  suii 
t<j  establish  the  will  and  have  the  rights  of  all  parties  determined. 

Mr.  Lloyd  and  Mr.  I'rcndergast,  for  the  Piaintitt".  The  general  words  of  desciip 
tion  of  the  property  are  quite  sufficient  to  include  real  estate,  and  the  effect  of  them 
is  not  cut  down  by  any  apparent  intention  in  this  will  to  limit  them  to  personal 
estate,  or  by  any  subsequent  expressions  contained  in  it.  On  the  contrary,  the 
testator,  in  framing  his  will,  seems  to  be  in  search  of  the  most  general  and  e.x'tonsive 
phrases,  and  the  terms  he  employs,  "  all  the  estule  und  propcrl//,"  "  whatsoever  and  where- 
soever," "  which  he  is  possessed  of  or  entitled  to,"  or  "  has  power  to  dispose  of,  '  are 
universal.  There  is  nothing  there  specific,  but  all  are  general  terms  of  the  largest 
and  most  comprehensive  description.  These  cannot  be  rejected,  but  must  include  the 
whole  real  estate;  Hopewell  v.  Ackland  (1  Com.  Kep.  164);  Tillei/  v.  Siiiiji.fon  (2  T.  !{. 
659,  n. ;  cited  1  Cox,  302) ;  Tenrl  v.  Par/e  (1  Ch.  Ca.  262) ;  Mulland  Counties  Railway 
Company  v.  Oxivin  (1  Coll.  74). 

But,  secondly,  it  will  be  argued  that,  because  the  testator  has  given  the  property 
to  his  trustees,  "  tluir  \\5Q'\  executors  and  atlministralors,"  he  shews  that  he  contem- 
plated personal  estate  only.  Too  great  stress,  however,  is  laid  on  the  words 
"executors  and  administrators,"  as  pointing  to  personalty,  but  tho.se  words  do  not 
express  devolution  of  property,  but  only  the  cesser  of  the  trustees'  interest  by  death, 
and  there  is  nothing  in  the  limitation  of  the  property  to  the  executors  and  adminis- 
trators of  the  trustees,  from  which  it  would  be  inferred  that  real  estate  was  not 
intended  to  be  included,  especially  since  the  late  Wills  Act ;  JJoe  d.  Spearini/  v.  Biickner 
(6  T.  R.  610) ;  Doe  d.  Hnnell  v.  Hurrell  (5  Barn.  &  Aid.  18) ;  Hunter  v.  I'wjh  (9  L.  J. 
(N.  S.)  Ch.  62).  In  using  those  words,  the  testator,  probably,  had  in  his  mind  the 
greater  convenience  of  continuing  the  trust  to  the  personal  representative  of  the 
surviving  trustee,  than  of  allowing  it  to  devolve  upon  his  heirs.  This  takes  place 
under  the  Bankrupt  Acts,  where  the  real  estate  of  a  bankrupt  is  vested  in  the 
personal  representative  of  the  assignee. 

Thirdly,  as  to  the  other  words  used  by  the  testator.  He  "disposes  of  all  his 
estate."  That  is  sufficient  to  pass  realty.  The  words  "their  executors,"  the  expres- 
sions "legacies,"  "stand  possessed  thereof  and  of  the  jmtceedf;  thereof,"  >fec.,  are  all 
evidently  used  with  reference  to  a  conversion,  which  the  testator  contemplated  by 
the  word  "  proceeds,"  but  which  he  neglected  to  direct  in  explicit  terms.  Keeping 
this  in  mind,  those  words,  and  all  the  expressions  used  by  the  testator,  applicalile  to 
trusts  of  personalty,  become  perfectly  intelligible  and  consistent.  They  cited  Uhurch 
v.  Mundy  (15  Ves.  396);  Saumare:  v.  Sauinare:  (4  Myl.  &  Cr.  331);  Doe  d.  Ellis  v. 
Ellis  (9  East,  R.  382) ;  Doe  d.  More/an  v.  Morgan  (6  Barn.  &  Cr.  512) ;  Doe  d.  Hick  v. 
Drimj  (2  Man.  &  Selw.  448,  454) ;' Stoker  v.  Salamon.':  (9  Hare,  75). 

[151]  Mr.  Koupell  and  Mr.  Doria,  for  Defendants  in  the  same  interest,  cited  Jlen 
V.  Trout  (15  East,  394) ;  Doe  d.  Wall  v.  Langlands  (14  East,  370) ;  Nod  v.  Hoi/  (5  Madd. 
38) ;  Thomas  v.  Phelps  (4  Russ.  348) ;  Sanderson  v.  Dobson  (10  Beav.  478  ;  1  Exch.  Kep. 
141) ;   fFilliam.  v.  Thomas  (12  East,  141) ;  Jonsgma  v.  Jongsiiia  (1  Cox,  362). 

Mr.  K.  Palmer  and  Mr.  Sidney  Smith,  for  the  heir  at  law.  The  real  question  is 
whether  the  scheme  of  the  will  and  the  intention  of  the  testator  do  not  exclude  the 
real  estate.  The  gift  is  to  the  three  executors,  their  executors  and  administrators,  and 
not  to  their  heirs,  "  upon  trust  to  stand  po.ssessed  thereof  and  of  the  proceeds  thei'eof," 
on  certain  trusts,  of  which  a  long  series  is  declared.  Then  he  gives  W.  E.  Holderness 
his  share,  if  in  seven  years  he  claims  it  from  "his  legal  personal  representative.?,"  and 
in  the  meantime  he  directs  it  to  be  accumulated  till  he  comes  to  claim.  This,  with 
the  effect  of  the  other  words,  "effects,"  "legacies,"  "executors  and  administrators" 
of  the  trustees,  shew  that  he  only  contemplated  personal  estate.  They  cited  Church 
v.  Mundy  (15  Ves.  396);  IFooUam  v.  Kenworthi/  (9  Ves.  137);  Doe  d.  Bunni/  v.  Hoid 
(7  Taunt.  79  ;  2  Marsh.  397  :  1  Jarra.  on  Wills,  659,  660). 

Mr.  Lloyd,  in  reply.  The  testator  uses  "  proceeds  "  in  one  place,  and  "  income  " 
in  another,  he  therefore  must  be  understood  as  referring  to  a  sale  of  the  real  estate. 
Meeds  V.  Wood  (19  Beav.  215)  was  also  referred  to. 

The  Master  of  the  Rolijs  [Sir  John  Romilly].     This  case  has  been  fully  argued, 
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ind  as  I  have  had  [152]  an  opportunity  of  considering  it,  I  will  express  my  opinion 
it  once.  Though  I  have  striven  to  come  to  an  opposite  conclusion,  this  bequest  does 
jnot,  in  my  opinion,  include  the  real  estate.  I  have  striven,  because  the  Court  is 
|naturally  anxious  to  arrive  at  such  a  conclusion  as  will  not  lead  to  an  intestacy.  On 
jthe  whole  view  of  this  case,  I  am  of  opinion  that  the  real  estate  is  not  included  in  the 
jwords  used  Ijy  the  testator.  There  can  be  no  (luestion  that  the  first  words,  taken 
[done,  are  sufficient  to  include  the  real  estate  :  they  are,  "  All  estate,  effects  and 
property,  &c.,  .  .  .  power  of  disposition."  No  words  can  be  larger  than  these,  and 
]l  have  not  the  slightest  doubt  that  these  words  are  sufficient  to  include  real  estate. 

I  am  then  of  opinion  that  the  burden  of  proof  is  thrown  upon  the  heir  at  law,  to 
-lirw  that  these  words  are,  according  to  the  settled  rules  of  construction,  to  be  cut 

liiuii  so  as  to  include  personal  estate  only. 

I  think  that  the  rest  of  the  will  does  justify  the  Court  in  coming  to  the  conclu- 
idon  that  these  words  were  intended  to  be  confined  to  personal  estate.  The  view  I 
take  of  this  case  is  this  :  that  these  words  are  to  be  construed  with  due  regard  to  the 
j«eneral  scope  and  object  of  the  testator,  and  that,  for  this  purpose,  the  whole  will 
itnust  be  looked  at  together.  Now,  the  first  peculiarity  to  be  observed  is  this — that 
ithere  is  not,  upon  the  face  of  the  will,  a  single  expression  which  refers  particularly  or 
;pecLUiarly  to  the  real  estate.  The  word  "  heir  "  is  not  to  be  found  in  it,  nor  are  the 
iivords  "devise"  or  "rent;"  there  is  nothing  which  points  exclusively  to  real  estate, 
iiilthough  there  are  one  or  two  expressions  which   are  ambiguous.     The  reason  on 

vliich  my  opinion  is  founded  is  very  much  the  same  as  that  in  the  case  of  Doi'  d. 
^jicarlntj  v.  Bnckner  (G  Term  Rep.  610),  because  [153]  all  the  subsequent  expres.sions 
|ire  referable  to  personal  estate.  In  the  first  place,  having  used  these  general  words 
[which  1  have  stated,  the  testator  gives  the  property  to  two  persons,  "  their  executors 
lind  administrators,"  without  giving  an  estate  of  inheritance  in  the  real  estate. 
Ill'    does  not  use   words  properly  applicable   to  a  gift  of  real   estate  in   fee.     The 

iMstees  are  directed  to  stand  "possessed  thereof"  upon  trust  to  divide  the  same  into 

\\r  ])arts,  and  pay  the  "income"  of  one  part  to  his  son  Lazarus  for  life,  and  as  to  the 

■  iM  incipal  "  upon  trust  for  his  children.  The  word  "  principal"  has  exclusive  refer- 
;nce  to  personal  estate.  With  respect  to  the  next  one-fifth,  he  diiects  that  £1000 
];tock,  or  its  value,  shall  be  taken  thereout,  and  he  gives  "the  balance  "  to  another 
fion.  As  to  the  third  share,  he  directs  "  the  income  "  to  be  paid  to  his  daughter,  and 
■iM  her  death  "in  trust  as  to  the  principal  of  the  said  legacies  "  (still  speaking  of  it  as 

■  pi  incipal  of  the  legacy  ")  for  her  children.  He  does  the  same  as  to  the  fourth  share. 
V.s  to  the  fifth  shai-e,  he  gives  it  to  his  son,  on  condition  of  his  personally  claiming  it 

i.vithin  seven  years  from  the  testator's  "executors,  or  the  survivors  or  survivor  of 
;  hem,  or  the  executors  or  administrators  of  such  survivor  or  other  his  personal  repre- 
Ifentatives  for  the  time  being" — excluding  the  notion  that  there  would  l)e  anything 
l.'ested  in  the  heir  of  the  surviving  trustee.  He  directs  "  that  the  said  fifth  part  of 
liis  estate  and  effects  and  property  "  intended  for  his  son  William  (thus  using  the 
;;ame  words,  "estate,  effects  and  jjroperty,"  which  he  had  before  used),  should  "be 
'iccumulated  in  the  way  of  compound  interest." 

In  the  direction  for  the  appointment  of  new  trustees,  the  word  "heir  "docs  not 
"cur,  but  he  speaks  throughout  of  the  trustees,  and  their  or  his  "  executoi-s  and 
]id-[154]-ministrators,"  evidently  contemplating  their  duties  to  extend  over  personal 
'State  only. 

What  is  confirmatory  of  this  is,  that  in  the  early  part  of  the  will  he  gives  legacies 
|nid  says,  subject  to  the  said  four  legacies,  "  I  give,  becjueath,  and  dispose  of  all 
I'State,"  &c.  It  would  be  difficult  to  say  that  this  would  be  a  charge  of  the  legacies 
jm  the  real  estate,  and  yet  ho  seems  to  be  disposing  of  something  out  of  which  the 
legacies  are  payable;  this  is  confirmatory  of  the  view  I  have  taken.  Again,  he 
liirects  another  legacy,  in  a  certain  event,  to  fall  "into  the  residue  of  my  estate  '  — 
jvords  still  applicable  to  personal  estate— into  which  the  legacy  wnuld  naturally  fall. 
;\.ll  these  observations  app(^ar  to  me  to  confirm  the  same  view  that  all  the  limitations 
joem  apjilieable  to  personal  estate.  The  word  "proceeds"  is  the  only  word  which  is 
l.mbiguous. 

I      Now,  what  are  the  authorities  whieh  should  compel  me  to  come  to  a  coTitrary 
■iii'lusion?     Ill  n'oollam  v.  Kemvorthi/ (9  Yes.  137),  the  Court  did   proceo<l  upon  the 
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context  of  the  will,  and  upon  the  general  form  and  scheme  as  demonstrating  tli. 
intention.     Vliuirh  v.  Mumli/  (15  \'es.  390)  does  not  appear  to  militate  against  thi- 
construction   in  any   respect.     In   that  case  there  was  a  general  gift  of   "all   sm  h 
worldly  est-iite  and  effects  as  it  may  please  God  to  bless  nic  withal,  whether  ;•'((/  ui 
personal,"  u.sing  the  word  "real."     There  was  no  question  that  this  would  ])ass  fiir 
hohl  estate,  but  the  (piestiou  was  this — whether,  assuming  he  had  no  freehold  estai. 
a  reversion  in  co])\'hol(ls  would  pass  under  these  words.     Lord  Eldon  held  th:U  a 
would  pass,  for  otherwise  no  meaning  could  be  attached  to  the  words  "real  estuti . 
V/iuir/i  V.  Mitnili/  [155]  shews  that  the  words  "  real  estate  "  might  be  applied  tu  a 
reversion  of  copyholds,  where  there  were  no  freeholds  to  answei'  those  words,  luit 
does  not  militate  against  U'oiiUam  v.  Kenworthii,  which  laid  it  down  that  you  must 
look  to  the  whole  will  to  discover  the  intention  of  the  testator.     You  must  always 
look  to  the  general  rule  laid  down  by  a  Judge  with  reference  to  the  case  before  him, 
and  Lord  Eldon  says  (15  Ves.  40(J),  "The  best  rule  of  construction  is  that  which  takes 
the  words  to  comprehend  a  subject  that  falls  within  their  usual  sense,  unless  there  is 
something  like  declaration  plain  to  the  contrar}'."     That  rule  has  been  applied  to  the 
case  of  Clinirh  v.  Muiuli/,  where  the  testator  has  disposed  of  real  estate,  having  only  a 
reversion  in  copyholds,  and  the  consequence  was  that  it  would  pass  "  unless  there  is 
something  like  declaration  plain  to  the  contrary." 

How  does  Sdumarez  v.  S'auntare.:  (4  Myl.  A;  Cr.  3.31)  aflect  this  question  .'  The 
testator  had  there  disposed  of  his  Dorsetshire  estate  to  his  son  for  life,  and  immedi- 
ately proceeds  to  dispose  of  the  residue  of  his  property  ;  Lord  Cottenham  held,  as 
was  stated  by  Sir  G.  Turner  in  Stokes  v.  Salainons  (9  Hare,  83),  that  he  shewed  "  that 
he  had  real  estate  in  his  mind  by  the  disposition  he  had  made  to  his  son  of  a  life 
interest  only  in  that  particidar  real  estate,"  and  having  that  estate  in  his  mind,  he 
proceeded  to  dispose  of  the  residue  of  his  property,  and  he  therefore  included  the 
reversion  of  the  estate  given  to  his  son  for  life.  The  intention  of  passing  the 
reversion  (the  words  shewing  that  the  testator  had  the  real  estate  in  his  mind)  was 
not  to  be  overruled  by  a  series  of  subsequent  limitations  applicable  oidy  to  personal 
estate. 

Here  the  testator  has  used  ambiguous  expression!?,  but  I  am  of  opinion  that  the 
rest  of  the  will  shews  that  [156]  he  did  not  mean  to  include  his  real  estate.  I  find 
in  this  will  ambiguous  expressions  large  enough  to  include  the  real  estate,  but  I  think 
the  rest  of  the  will  shews  that  he  did  not  mean  to  include  it. 

In  Stokes  v.  Salaiiums  the  testator  had  used  the  word  "devise,"  which  is  only 
properly  applicable  to  real  estate.  There  is  no  such  word  in  this  will,  and  I  think 
that  the  cases  do  not  prevent  me  coming  to  the  conclusion  that  the  words  used  in  the 
present  will  do  not  include  real  estate;  and  that,  on  the  contrary,  the  general  scope 
and  object  of  the  will  all  point  to  personal  estate  only,  and  shew  that  he  did  not 
intend  his  real  estate  to  pass  by  his  will. 


[157]     Shaw  v.  Neale.(1)     Jan.  29,  30,  31,  March  23,  1855. 

[Reversed  by  House  of  Lords,  6  H.  L.  C.  581  ;  10  E.  R.  U22,  q.v.  for  full  note.] 

A  solicitor  has  no  lien  for  his  costs  upon  real  estates  recovered  by  him  for  his  client. 
Under  the  1  &  2  Vict.  c.  110,  and  2  &  3  Vict.  c.  11,  if  a  judgment  creditor  neglect 

(1)  Dates. 

Mr.  S/taw.  Mr.  Remnant. 

1837.     Compromise. 
Feb.        1838.     Shaw  discharged,  and  Remnant  appointed. 
March.  1839.  Judgment  and  elegit. 

April.     1839.     Master's  allocatur 

registered. 
June.      1839.1  -kh    ^  ^    t> 

April.     1840.)  Mortgages  to  R. 

Nov.       1840.     Allocatur  served. 
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t<i  re-register  within  five  years,  the  judgment  becomes  inoperative,  as  to  purchasers, 

mnrtgagees  and  creditors  (both  anterior  and  subsequent),  until  I'e-registration,  from 

which  period  alone  it  then  operates  as  against  them. 
V  solicitor,  pending  his  employment,  took  security  for  costs  from  a  poor  and  illiterate 
lient.     Held,  that  a.ssuming  a  judgment  creditor  of  the  client  had  the  same  rights 

,1^  the  latter,  still  that,  after  ten  years'  acquiescence,  the  accounts  would  not  be 

npened. 
he  allocatur  of  the  Taxing  Master,  upon  a  taxation,  does  not,  when  registered  under 

tiie  1  it  2  Vict.  c.  110,  constitute  a  charge  on  the  real  estate  of  the  client. 
'lir  PlaintifT,  a  solicitor,  obtained  from  his  client  securities  on  his  real  estate,  whilst 

he  wilfully  obstructed  the   Defendant  (the   former  solicitor)  in  obtaining  a  final 

'■rder  for  payment  of  his  taxed  costs,  which  would  have  ena1)led  him  to  obtain  a 

rharge   under  the  1   it  2  \'ict.  c.   110.     The  Court  held   that  the   Plaintiff'  was 

nevertheless  entitled  to  the  benefit  of  bis  securities. 
Ui   estate  was  mortgaged  to  A.  for  a  sum  and   further  advances.     Afterwards,  B. 

I  obtained  a  charge  on   the  estate,  by  means  of  a  judgment.     Held,  that   further 

advances  made  to  the  mortgagor  by  A.,  after  notice  of  the  judgment,  had   no 

|ii'iority  over  B.'s  claim. 
he  doctrine  of  the  case  of  (lonlon  v.  Graham  ("2  E(j.  Ca.  Ab.  598)  doubted. 

Seth  Sewell  died  in  1836,  having  by  his  will  given  all  his  real  and  personal  estate 
II  his  attorney  and  apothecary.  The  testator's  heir,  James  Neale,  [158]  a  poor  and 
lliterate  labouring  man,  unable  to  read  or  write,  employed  the  Plaintiff',  Mr.  Shaw, 
II  attorney,  to  prosecute  his  claim  to  the  testator's  real  estate;  and  Neale,  in  183G, 
ibtained  a  verdict  in  an  action  of  ejectment ;  a  subsequent  compromise  between  the 
')arties,  in  1837,  acknowledged  his  right  to  the  property,  which  was  of  the  value  of 
iitween  £3000  and  £4000.  By  an  indenture,  dated  the  5th  of  January  1837, 
■  n.iin  outstanding  terms  therein,  or  in  part  thereof,  were  assigned  to  the  Plaintiff", 
II  trust  for  Neale,  and  to  attend  the  inheritance. 

In  1S36  the  Plaintiff',  on  behalf  of  Neale,  had  also  instituted  a  suit  in  Chancery 

igainst   the  devisees  of  Sewell,   for  an  account  of  mesne  rents  and  profits  of  the 

^)reniises  recovered  in  the  ejectment,  and,  by  an  order  of  the  26th  of  November  1836, 

hi    devisees  were  directed  to  bring  the  title-deeds,  &c.,  into  Court,  where  the}'  still 

eiuained  ;  but,  in  consequence  of  the  compromise,  all  proceedings,  both  at  law  and  in 

Equity,  were  stayed. 

In  September  1837,  the  property  recovered  in  the  ejectment  was  put  up  for  sale, 
II  six  lots,  three  of  which  were  sold,  and  the  deposits  weie  paid  to  the  Plaintiff'.  In 
•'ebruary  1S38  Neale,  who  had  as  yet  received  no  fruit  of  the  litigation,  acting  under 
he  advice  of  the  Rev.  H.  S.  Taylor,  who  from  the  first  had  taken  a  great  interest  in 
'he  case,  discharged  the  Plaintiff,  and  employed  the  Defendant,  Mr.  liemnant,  to  act 
us  his  solicitor. 

•  In  the  .'^th  of  February  1838  Kemnant  applied  to  the  Plaintiff"  for  his  account.s, 
iml  afterwards  obtained  an  order  of  the  Court  of  Queen's  Bench  for  the  delivery  and 
:i\  ition  of  the  Plaintiff"'s  bill  of  costs  against  Neale. 

I'he  taxation  in  the  (Queen's  Bench  was  proceeded  [159]  with,  and,  on  the  11th  of 
\pi  il  1839,  the  Plaintiff"  obtained  the  Master's  alloralur,  finding  £1238,  2s.  3d.  due  to 

Mr.  Shaw.  Mr.  Ikmnant. 

Jan.  22, 1841.  Further  charge. 

Jan.  30,  1841.     Order  for  payment 

registered. 
Jan.    8, 1844.  Further  charge. 

Jan.  30, 1846.     Five  years  expire. 
Nov.  30, 1 846.     Ke-registration. 
Nov.  30, 1851.     Five  years  again 
expire. 
1852.  Further  charge. 

Nov.  30,1852.     Re-registration. 
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him,  which  aUoralui;  the  Plaintiff,  on  the  IGth  of  the  same  month,  registereii  in  tlic 
Court  of  Comnioii  Pleas,  in  (niisuanco  of  the  statute  (1  &  '2  Vict.  c.  110). 

On  the  17th  of  March  is;?<)  Remnant  obtained  from  Neale  a  warrant  of  attoniev 
to  confess  jud-iment  for  ,£1000  to  secure  £500  and  interest.  On  the  same  day, 
judgment  for  that  amount  wa,s  entered  up  and  registered,  and  a  writ  of  ilc(jif  wa^ 
issued,  by  virtue  of  which  the  sheriff  deliveied  possession  of  the  propei-ty  i.. 
Remnant,  who  had  ever  since  retained  possession  of  it,  and  had  received  the  iiiit> 
since  accrued  due  thereon.  On  the  12th  of  June  1839  Remnant  obtained  from  XvaK 
a  mortgage  on  the  property  to  .secure  two  sums  of  i;500  and  £147  and  intcii^t. 
together  with  future  advances.  On  the  16th  of  April  1840  an  agreement  was  entcicd 
into  between  Remnant  and  Xeale,  whereby,  after  reciting  the  previous  securities,  and 
that  Xeale  was  indebted  to  Remnant  in  a  sum  of  £380,  8s.  5d.,  in  addition  to  the 
former  sums,  the  mortgaged  premises  were  made  subject  to  this  further  charge  of 
£380,  8s.  5d.,  with  interest  thereon  at  £•">  per  cent.,  making  the  total  amount  cluugi-d 
£1027,  8s.  ")d.  On  the  23d  of  X'ovember  1840  Remnant  obtained  from  Xeale  a 
warrant  of  attorney  to  confess  judgment  for  the  sum  of  £1000,  and  judgment  was 
entered  up  thereon  the  next  day,  and  an  elegit  was  issued  and  duly  executed  by  tlie 
sheriff. 

On  the  22d  of  January  1841  a  further  agreement  was  made  between  Xeale  ami 
Remnant,  whereby  it  was  agreed  that,  in  consideration  of  the  sum  of  £1228,  then 
alleged  to  be  due  from  the  former  to  the  latter,  all  the  estate  and  hereditaments  of 
Xeale  should  be  charged  [160]  with  the  payment  thereof,  and  interest  thereon  at  £5 
per  cent,  from  the  date  thereof. 

From  the  time  of  obtaining  the  Master's  aUoaitur,  the  Plaintiff  had  made  every 
exertion  to  serve  it  on  Xeale,  but  was  unable  to  do  so  by  reason,  as  he  alleged,  of  his 
being  kept  out  of  the  way,  at  the  suggestion  and  by  the  contrivance  of  Remnant,  to 
prevent  service.  On  the  1 4th  of  Xovember  1840  the  Plaintiff,  upon  an  application 
being  made  to  the  Court  by  Remnant,  on  behalf  of  Xeale,  for  production  of  the  title- 
deeds  to  the  estate  of  the  latter,  obtained  an  order  requiring  Remnant  to  produce 
Xeale,  and  accordingly,  to  avoid  an  attachment,  he  was  produced  at  the  chambers  of 
Remnant's  town  agent,  and  duly  served  with  the  alhicatur.  The  Plaintiff  then,  upon 
the  28th  of  January  1841,  obtained  a  peremptory  rule  of  Court,  or  absolute  order,  for 
payment  of  the  amount  of  the  allocatur,  which,  on  the  30th  of  the  same  month,  he 
registered  as  a  judgment  for  £1238,  2s.  3d.  under  the  1  &  2  V^ict.  c.  110,  s.  19. 

On  the  30th  of  July  1841  the  Plaintiff  purchased  the  benefit  of  the  contract  for 
one  of  the  lots  sold,  and  he  claimed  to  retain  the  purchase-money  for  the  amount  due 
to  him  from  X'^eale. 

On  the  8th  of  January  1844  another  settlement  of  accounts  took  place  between 
Remnant  and  X'eale,  and  Xeale  then  executed  a  fourth  mortgage  to  Remnant,  dated 
the  same  day,  and  expressed  to  be  made  between  Xeale,  of  the  first  part.  Remnant,  of 
the  second  part,  and  G.  H.  Good,  of  the  third  part,  whereby,  after  reciting  the 
previous  securities,  and  that  the  sums  then  due  to  Remnant  amounted  to  £1796,  and 
that  in  order  to  discharge  that  amount,  as  well  as  such  further  sums  as  [161]  might 
still  arise  or  become  due  to  Remnant,  Xeale  had  agreed  to  execute  the  imleMture 
therein  mentioned,  it  was  witnessed,  that,  in  pursuance  of  the  agreement  and  in 
consideration  of  the  amount  then  due  to  Remnant,  and  also  such  further  and  other 
sums  as  Remnant  might  advance  oi-  be  called  upon  to  paj',  Xeale  conveyed  the  estate 
and  hereditaments  in  question  to  Good,  to  hold  the  same  to  him  and  his  heirs,  in 
trust,  that  if  X'eale,  on  or  before  the  8th  of  July  then  next,  paid  to  Remnant  the  sum 
of  £1796  due  and  owing  to  him,  and  all  fuither  sums  to  be  lent  to  Xeale  (not 
exceeding  in  the  whole  the  principal  sum  of  £2000  and  interest),  to  reconvey  the 
same  ;  but  if  default  were  made,  then  upon  trust  to  sell  and  apply  the  proceeds,  first, 
in  payment  of  the  expenses  of  the  sale,  secondly,  of  the  principal  sum  of  £1796,  or 
such  other  principal  sum  as  might  then  be  due  to  Remnant,  and  all  interest  due 
thereon,  and  thirdly,  after  payment  thereof,  to  pay  the  balance  to  Xeale. 

On  the  31st  of  March  1851  a  settlement  of  account  was  come  to  between  Xeale 
and  Remnant,  shewing  the  amount  due  to  the  latter  to  be  £2248,  9s.  lOd. 

The  Plaintiff's  judgment  having  been  registered  on  the  30th  January  1841,  he 
neglected  to  re-register  it  within  the  next  five  years  ;  it  was  however  re-registered  on 
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[he  30th  November  1846.  He  neglected  again  to  reregister  it  until  the  30th 
>Iovember  1852,  thus  leaving,  in  both  in.stance.s,  an  interval  during  which  the  registra- 
tion ceased  to  be  in  full  force. 

I  On  the  "ioth  of  Januaiy  1S53  Neale  died,  leaving  the  Defendant,  James  Neale,  his 
l)nly  son  and  heir  at  law. 

I      [162]  In  this  state  of  things  the  Plaintifl',  on  the  31st  of  January  1853,  filed  his 

)ill  against  James  Neale,  the  son,  and  Remnant,  alleging  that  all  the  securities  had 

|)eeii  obtained  by  Kemnant  with  a  view  to  defeat  his  judgment  for  the  £1238,  2s.  3d., 

he  amount  of  costs  due  for  recovering  the  property  on  which  Kemnant  had  obtained 

iiis  several  charges,  that  the  property  would  not  have  existed  without  such  an  outlay, 

:,nd  that  it  therefore  should  be  subject  to  the  Plaintitt's  claim  as  a  first  charge. 

j      He  further  alleged  that  the  obtaining  of  the  rule  of  Court,  which  when  registered 

iiad  the  effect  of  a  judgment,  was  in  eveiy  way  obstructed  and  purposely  delayed,  and 

I  hat  every  device  was  resorted  to  by  Ifemnant  for  that  purpose;  and  he  insisted, 

herefore,  that  Remnant's  conduct  was  fraudulent,  and  that  the  Court  should  so  treat 

I,  anil  should,  as  a  consequence  thereof,  postpone  his  charges  to  that  of  the  Plaintiff. 

'Iir   Plaintiff  also  sought  to  open   the  accounts  settled   between   the  Plaintiff  and 

S'llc,  and  to  examine  all  the  items,  including  the  bills  of  costs,  which  constituted  the 

iiiouiit  for  which  the  securities  had  been  given.     He  insisted  also,  that  if  he  should 

111  ill  establishing  absolute  priority  to  all  Remnant's  charges,  he  was,  at  least,  entitled 

"  rank  above  all  securities  obtained  after  the  30th  January  1841,  the  date  of  the 

iL;i->tered  order ;  and  he  asked  a  declaratioti  that  he  was  entitled  to  a  lien  for  the 

,il238,   2s.   3d.,  and   interest,   upon  the    terms   of  years  assigned  to  him,   and  the 

tndeiituie  of  the  5th  of  January  1837,  upon  the  hereditaments  recovered  by  Neale, 

I .ised,  u[)()n  the  purchase-money  of  the  parts  thereof  which  had  been  sold,  and 

ijii'ii  the  title-deeds,  iVc.,  deposited  in  Court;  and  that,  hy  virtue  of  the  nUnnttur  and 
ule  (if  Court,  and  the  order  of  the  Court  of  Chancery,  he  had  a  chaige  in  respect  of 
|he  [163]  £1238,  2s.  3d.,  and  interest,  itc,  upon  all  the  hereditaments  and  premises 
late  of  James  Neale,  deceased,  and  upon  such  purchase-money  ;  and  that,  in  respect 
|pf  such  lien,  he  was  entitled  to  a  priority  and  preference  to  the  judgment  and 
ncumbrances  of  Remnant ;  that  he  might  be  confirmed  the  purchaser  of  the  lot  so 
told  to  him,  and  might  be  at  lilierty  to  retain  the  purchase-money  in  pa^-ment  of  the 
(osts  thereof,  and  of  the  money  so  due  to  him  ;  that  an  account  might  be  taken  of 
111'  rents  anil  profits  received  by  Remnant,  and  for  a  receiver  and  an  injunction. 

Mr.  Roupell  and  Mr.  Elderton,  for  the  Plaintiff.  First,  the  Plaintiff  has  a  lien  for 
,iis  costs  on  the  ])roperty  recovered  by  him  for  Neale  ;  Llnijil  v.  Mamn  (4  Hare,  132). 
The  property  in  this  ca.se  happens  to  be  real  estate,  but  that  makes  no  difference  ;  on 
vci y  jiiinciple  a  solicitor  ought  to  be  reimbursed  the  expenses,  by  means  of  which 
111-  siiliject  of  the  action  or  suit  is  recovered.  Lord  Hardwicke,  in  Turicin  v.  Gilison 
'3  Atk.  720),  says,  "  A  solicitor  has  a  right  to  be  paid  out  of  the  diili/  decreed  for  the 
'MaintilV,  and  has  a  lien  upon  it."  He  hero  says  the  lien  is  on  the  '/»///  decreed  to  the 
I'laintiff,  which  applies  equally  both  to  real  and  personal  estate.  In  Bui-nesleij  v.  J'mcell 
Anibl.  102),  Lord  Hardwicke  is  still  more  distinct  on  the  subject.  He  says,  "If  a 
olicitor  prosecutes  to  a  decree,  he  has  a  lien  on  the  edate  rennrred,  in  the  hands  of  the 
lersoii  recovering,  for  his  bills."  Ho  adds,  "In  the  present  case  the  committee  has  a 
ien  on  the  lunatic's  estate,  and  I  will  assist  the  solicitor  as  much  as  I  can  ;  therefore 
Icdare  ho  stands  in  the  ])!ace  of  the  committee,  and  has  a  lien  on  the  lunatic's  estate." 
Che  reportei-  adds,  "  ().  If  he  had  such  lien  .'  The  counsel  for  the  solicitor  doubted  it." 
lowever,  it  appeals  from  the  [164]  orders  stated  in  the  note  that  the  committee  was 
ileclured  to  have  a  lien  for  the  amount  due  to  the  solicitor  on  the  personal  and  nal 
jstate,  and  that  the  solicitor  was  entitled  to  stand  in  his  place. 

j  Whatever  l)e  the  property  or  duty  recovered,  and  whether  it  l)c  real  or  personal 
istate,  the  same  principle  is  therefore  applicable,  and  the  client  shall  not  carry  off  the 
Iruit  without  bearing  tlie  expense  of  recovering  it,  nor  can  a  party  do  .<50  who  claims 
Imder  him  with  notice  of  the  lien. 

i  The  nature  of  a  solicitor's  lien  on  documents  in  his  hands  is  very  clearly  dealt 
Ivith  by  Lord  Cottenham  in  Ukhanh  v.  I'latel  (Craig  .V  Ph.  82),  who  considers  it 
|s  equivalent  to  a  contract.  He  .says,  "I  cannot  see  how  there  can  l)e  any  sound 
listinction  on  this  point  between  the  case  of  a  solicitor  claiming  a  lien  on  the  papers 
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of  his  client,  and  the  case  of  any  other  creditor  who  holds  a  seau-ilt/  for  his  dfl'i.' 
The  lien  of  a  solicitor  on  deeds  is  a  legal  right,  I'elli/  v.  Il'tiflun  (7  Haie,  351  ;  1  I'c 
(J.  M.  iV-  (J.  16),  and  it  can  be  actively  enforced  as  against  a  fund  realized,  though  not 
as  against  the  papers;  Jlaum  v.  lUiUand  (4  Myl.  iV:  Craig,  354).  This  right  of  tlu' 
solicitor  cannot  be  defeated  by  the  notice  or  release  of  his  client;  Pope  v.  //«o/ 
(2  Anstr.  577),  Gilford  v.  Gifford  (Forrest,  109) ;  nor,  a  fortiori,  hy  a  mortgage  with 
notice.  In  Ex  parte  brijanl  (1  Maddoek,  49)  the  Court  had,  in  the  first  instaiice, 
ordered  costs  to  be  paid  by  the  adverse  party  to  the  client,  but  the  latter  being 
insolvent,  they  were  ordered  to  be  paid  to  the  solicitor,  by  virtue  of  his  lien.  The 
client  cannot,  behind  the  back  of  his  .solicitor,  by  arrangements  with  his  opponent, 
cheat  the  solicitor  out  of  his  lien  ;  CuJe  v.  Bennett  (6  Price,  15).  [165]  The  lien  is  not 
destroyed  by  the  proceedings  taken  by  the  Plaintiff  to  make  his  claim  effectual,  Bauire, 
V.  JCatmn  (2  Keen,  713),  though  it  might  be  superseded  by  taking  a  security  ;  Vowell 
V.  Simpson  (16  Ves.  275). 

But  the  Plaintiff  is  also  entitled  to  a  lien  on  the  term  of  years  which  has  been 
assigned  to  him,  and  also  on  the  deeds  in  Court.  On  the  first  point  they  also  referred 
to  Lambert  v.  Burkmasler  (2  Barn.  X-  Cr.  616),  and  Brooks  v.  Bourne  (1  Price,  72). 

Secondly.  The  Plaintiff  has  priority  by  virtue  of  the  registration,  under  the  1  &  2 
Vict.  c.  110,  in  the  first  instance,  of  the  Master's  aUoeatur  (which  was  ecpiivalent  to 
a  rule  of  Court  for  payment  of  the  amount),  and  afterwards  of  the  peremptory  rule 
or  absolute  order  for  payment  of  the  £1238,  2s.  3d.  Even  if  the  argument,  that  the 
registration  of  the  Master's  allocatur  is  within  the  provisions  of  the  1  &  2  Vict.  c.  110, 
ss.  18,  19,  and  the  2  &  3  Vict.  c.  11,  s.  4,  cannot  be  maintained,  on  the  ground  that 
it  was  not  made  under  an  order  to  pay,  but  under  an  order  to  proceed  to  taxation, 
and,  therefore,  the  amount  due  was  (uiascertained,  still  when  the  amount  due  had  been 
ascertained,  and  the  order  of  the  28th  January  1841  obtained  and  registered  on  the 
30th  of  the  same  month,  the  Plaintiff  from  that  time  had  a  charge  upon  Xeale's 
estates. 

Thirdly.  The  judgment  was  not  invalidated  by  its  non-registry  within  five  years, 
for  the  Defendant  had  distinct  notice  of  its  existence.  The  4th  section  of  the  2  A;  3 
Vict.  c.  11,  does  not  supersede  the  equitable  doctrine  of  notice,  and  applies  only  to 
I)urchasers  witliout  notice.  It  was  intended  to  protect  persons  who  dealt  with  the 
[166]  owner  of  an  estate  in  ignorance  of  existing  judgments,  and  not  persons  who  had 
full  knowledge  of  prior  equities.  Again,  the  3  it  4  Vict.  c.  82,  s.  2,  limits  the  then 
existing  effect  of  notice,  and  provides  that  no  judgment  shall  affect  purchasers  unless 
registered,  any  notice  notwithstanding.  But  this  oidy  applies  to  the  original 
registration  ;  for  when  once  effectually  on  the  register  the  effect  of  its  non-registration 
is  governed  b}'  the  previous  Act,  and  it  is  therefore  still  operative-  as  against  pur- 
chasers iritli  notice.  The  restriction  was  intended  for  the  protection  of  mortgagees 
subsequent  to  the  expiration  of  the  five  years,  who  might  be  misled  by  the  registry, 
and  there  was  no  intention  to  alter  existing  priorities  by  a  subsequent  accidental 
omission  to  re-register.  The  Plaintiff's  judgment  therefore  is  effective  against  all  the 
Defendant's  securities  subsequent  to  the  30th  of  January  1841. 

Fourthly.  But  the  conduct  of  Remnant  has  been  such,  that  in  e(iuity  all  the 
securities  ought  to  be  postponed  to  the  Plaintiff's  claim.  He  fraudulently  withdrew 
his  client,  and  collusively  prevented  the  Plaintift''s  serving  him,  so  as  to  obtain  a  final 
order  for  payment,  which  he  might  register  and  thus  charge  the  real  estate,  and  in 
the  meanwhile.  Remnant  occupied  himself  in  obtaining  securities  from  his  client  on 
the  estate  for  his  costs.  This  was  a  fraud  on  the  Plaintiff,  of  which  the  Defendant 
cannot  take  advantage.  In  Blenkin-wpp  v.  BlenLrnsopji  (12  Beav.  568),  a  conveyance 
executed  pendente  lite  to  defeat  the  subsequent  remedy  for  recovering  alimon}',  by 
process  of  sequestration,  was  set  aside  as  a  fraudulent  contrivance  to  defeat  the 
Plaintiff  of  her  legal  remedies. 

Fifthly.  The  Plaintiff'  stands  in  the  place  of  Neale,  [167]  and  has  a  right  to  have 
the  securities  given  by  Xeale,  a  poor  and  illiterate  man,  while  the  relation  of  solicitor 
and  client  subsisted,  opened  and  examined,  and  to  have  the  bills  of  costs  taxed, 
and  the  securities  given  for  them  stand  for  the  amount  actually  due  on  taking  the 
accounts. 

Lastly,  although  the  Defendant's  securities  cover  future  advances,  still  no  such 
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ulvances  are  valid  as  against  the  Plaintiff,  after  the  Defendant  had  notice  of  the 
Plaintiff's  charge  on  the  estate.  After  that  time  Kemnant  could  not  even  turn  interest 
into  principal ;  iJifj/ii/  v.  Cnujy.i  (2  Ambler,  611  ;  2  Eden,  200),  and  Montague  v.  RatcUff'e 
I  cited  2  P'onblanque  (4th  edit.),  434,  and  Ambler,  612,  n.). 

I  The  M.\ster  ok  the  Koll.s.  My  present  impression  is,  that  no  case  is  made  for 
jietting  aside  Remnant's  securities  on  the  ground  of  fraud,  nor  can  I  say  that  any 
priority  has  been  ac(|uired  by  the  Plaintiff  on  that  account.  I  am  of  opinion  that  the 
jPlaintitf  has  no  lien  on  the  property  in  respect  of  his  having  recovered  it ;  and  having 
]io  judgment  until  January  1841,  I  think  he  had  no  charge  on  it  till  that  time.  The 
•emaiuiug  question  therefore  is  this  :  whether  the  Plaintiff  is  not  untitled  to  a  decree 
;hat  Remnant's  securities  are  to  stand  for  what  is  justly  due  on  them  ;  and  the  question 
;.vill  arise,  on  taking  the  account,  whether  Remnant's  securities  are  or  not  to  be 
ijonsidered  a  prior  charge. 
I      Mr.  Lloyd  and  Mr.  F.  T.  White,  for  Neale. 

1  The  M.astek  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  the 
Plaintiff  is  not  entitled  to  any  lien,  by  reason  of  the  estate  having  been  recovered 
i.hrough  him.  That  claim  cainiot  be  supported,  it  would  [168]  be  a  species  of 
i;bamperty,  and  the  cases  cited  are  no  authority  at  all  for  the  proposition  that  everv 
iictiou  brought  by  solicitors  in  respect  of  real  estate  would  create  a  lien  on  the  lands 
'or  the  costs  thereby  incurred.  I  am  of  opinion  that  the  Plaintifl"  had  no  charge  on 
jands  until  his  final  order  was  registered  on  the  30th  of  January  1841. 

I  am  also  of  opinion  that  there  is  no  case  for  setting  aside  the  Defendant's 
iecurities  on  the  ground  of  fraudulent  collusion.  That  he  was  keeping  Neale  out  of 
i;he  way  appears  to  bo  the  case,  but  I  have  not  now  to  consider  the  propriety  of  that 
jroceeding,  but  only  whether  it  invalidates  the  securities  given  to  Remnant  for  money 
kctually  due  to  him.  I  wish  to  hear  Mr.  Remnant's  coinisel,  as  to  whether  I  should 
liot  direct  an  account  of  what  is  really  due  on  his  securities,  or  whether  I  am  concluded 
,3y  the  fact  that  the  sums  appear  on  the  securities  themselves. 

!  Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  Defendant,  Remnant,  then  addressed 
j;hemselves  to  the  remaining  points.  As  to  the  claim  of  lien,  as  assignee  in  trust  of 
-he  outstanding  term,  Neale  never  authorized  the  Plaintiff  to  take  an  assignment  of 
i;hem,  nor  did  he  execute  it,  and  the  assignment  was  made  without  his  knowledge. 
'VIoreover,  the  terms  comprised  but  a  small  part  of  the  property  recovered,  and  the 
l?laintiff,  though  he  has  the  indenture  of  assignment,  never  had  the  deeds  creating  the 
herms  in  his  possession,  for  they  are  deposited  in  Court.  The  Plaintiff  was  paid  his 
liosts  of  the  ejectment,  and  even  if  a  lien  could  be  established,  the  terms  are  now 
.extinguished  by  the  Act  (8  &  9  Vict.  c.  112).  If  the  Plaintiff  has  any  charge,  it  must 
je  subject  to  all  the  Defendant's  securities,  for  the  effective  registration  of  the  Plaintiff's 
'udgment  is  subsetjuent  to  [169]  all  of  them.  This  question  depends  on  the  construc- 
'-ion  to  be  put  upon  the  Acts  of  the  1  ifc  2  Vict.  c.  1 10  and  the  2  k  3  Vict.  c.  1 1.  The 
orraer  of  these  gi\es  (s.  18)  to  decrees  and  orders,  itc,  the  effect  of  judgments  in  the 
Superior  Courts  of  Common  Law,  and  provides  (s.  19),  that  such  decrees,  Sec,  arc  not 
|;o  affect  lands,  iVc,  till  registered  in  the  Court  of  Common  Pleas  ;  and  the  latter  Act 
Provides  (s.  4),  that  all  judgments,  decrees,  &c.,  registered  under  the  provisions  of 
[1  &  2  Vict.  c.  1 10  shall,  after  the  expiration  of  five  years  from  the  entry  thereof,  /«■  null 
'diul  vokl  against  lands,  &c.,  as  to  purchasers,  mortgagees  or  creilitors,  unless  re-registered 
'vithin  five  years,  and  so  on  tuhes  quotiea.  A  considerable  portion  of  Remnant's  charges 
vere  effected  prior  to  the  registration  of  the  Plaintiff's  judgment  in  1841,  and  of  those 
Ivhich  were  posterior  in  point  of  date,  nearly  all  have  gained  priority.  A  judgment 
itreditor  may  re-register  after  the  five  years  have  expired,  but  the  question  is,  whether 
i.hat  re-registration  operates  as  a  registry  of  a  judgment  of  that  date,  or  has  reference 
i)ack  to  the  <latc  of  the  original  registry,  so  as  to  give  it  ])riority  over  all  the  incum- 
brances on  the  estate  executed  in  tin-  meantime?  The  Plaintiff's  registration  expired 
l)n  the  30th  of  Jamiary  1846,  and  the  re-registration  was  not  until  November  1846, 
and  during  the  interval  the  judgment  became  ludl  and  void  as  against  the  estjite  and 
incumbrancers  thereon,  and  the  same  was  the  case  at  the  end  of  the  second  term  of 
live  years.  By  the  statute  3  it  4  Vict.  c.  82,  s.  2,  notice  of  judgments  is  to  have  no 
jiffect  as  against  incumbrancers,  until  registration  or  re-rcgistration,  as  the  case  may 
)e,  and  consequently  Remnant  is  bound  by  notice  only  while  there  is  a  subsisting 
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registration.  Unless  the  judgment  is  re-entered  within  five  years,  the  original  entry 
is  null  and  void,  as  against  incumbrancers,  and  in  that  case  an  entry  after  the  five 
years  is  not  strictly  a  re-entry,  but  [170]  a  new  entry  altogether,  as  appears  from 
the  Act  and  the  form  in  the  books  of  the  Court,  and  the  fee  in  the  two  cases.  The 
judgment,  therefore,  dates  from  the  second  re-entry. 

The  next  question  is,  whether  a  mortgage  for  a  particular  sum  and  further  advances 
is  limited  in  its  operation,  by  a  judgment  or  mortgage  subsequently  obtained  by 
uuothur  person,  or  in  other  words  whether,  where  the  first  mortgage  extends  to  future 
advances,  a  second  mortgagee  takes,  subject  to  such  liability  I  This  was  decided  in 
Gordon  v.  Gniliain  (7  Yin.  Abr.  52,  pi.  3  ;  2  Ivj.  Ca.  Ab.  .598).  The  case  is  thiu 
stated : — "  A.  mortgages  to  B.  for  a  term  of  years,  to  secure  a  sum  of  money  already 
lent  to  A.,  as  also  such  other  sums  as  should  hereafter  be  lent  or  advanced  to  him. 
A.  makes  a  second  mortgage  to  C.  for  a  certain  sum,  with  notice  of  the  first  mortgage: 
and  then,  the  first  mortgagee  having  notice  of  the  second  mortgage,  lends  a  further 
sum.  I'er  Cowper,  Lonl  Chancellor.  The  second  mortgagee  shall  not  redeem  the 
first  mortgage  without  paying  as  well  the  money  lent  after,  as  that  lent  before  the 
second  mortgage  was  made  ;  for  it  was  the  folly  of  the  second  mortgagee,  with  notice, 
to  take  such  security.  But  upon  the  importunity  of  the  counsel,  it  was  ordered,  that 
the  Master  should  report  what  money  was  lent  by  the  first  mortgagee,  after  he  had 
notice  of  the  second  mortgage."  Johnson  v.  Bourne  (2  Y.  tV;  C.  (C.  C.)  2G8) ;  Blad-Imm 
V.  Jrarmkk  (2  Y.  i^  C.  (Exch.)  93).  A  subsequent  judgment  creditor  cannot  be  in  a 
better  position  than  a  subsequent  mortgagee. 

As  to  the  question  respecting  opening  the  accounts  as  between  Remnant  and  Neale, 
the  charges  of  fraud  [171]  have  been  in  a  great  measure  withdrawn  from  the  bill,  and 
there  is  nothing  to  impeach  the  transactions  which  took  place  between  them  many 
years  back.  A  taxation  will  not  be  directed  after  long  acquiescence ;  I'hnderhalh  v. 
Frasirr  (3  Yes.  &  B.  174) ;  In  re  Hees  (12  Beav.  256) ;  3Ioi>s  v.  Bainhrig(je  (18  Beav.  478); 
and  if  everything  was  bona  fide,  and  the  Defendant  Neale  does  not  dispute  the  accounts, 
the  Plaintiff  cannot  now  open  them.  They  referred  to  Langstafft  v.  Tui/lor  (14  Yes. 
262) ;  Blunden  v.  Desart  (2  Dru.  &  War.  405),  on  the  question  of  notice. 

Mr.  Koupell,  in  reply.  The  2  &  3  Yict.  c.  11,  s.  4,  enacts,  that  all  registered 
judgments  shall,  at  the  expiration  of  five  years,  be  null  as  to  purchasers,  unless 
re-registered  within  "five  years  before  the  execution  of  the  conveyance,"  for  vesting 
the  estate  in  "  any  such  purchaser  or  mortgagee,  for  valuable  consideration."  The 
five  years  would  therefore  date  from  the  conveyance  to  the  purchaser.  This  cannot 
apply  to  conveyances  anterior  to  the  expiration  of  the  five  years.  The  statute  does 
not  say  that  a  judgment  re-registered  after  five  years  shall  be  null  and  void  as  against 
prior  incumbrancers,  or  that  it  is  to  take  date  only  from  the  time  of  re-registration. 

Gordon  V.  Graham  has  been  disapproved  of,  and  the  reasoning  is  inapplicable  to  a 
judgment;  Brace  v.  The  Diichr^s  of  Marlborongh  (2  P.  Wms.  491).  A  further  advance 
after  notice  of  a  subsequent  incumbrance  must  stand  as  a  mere  voluntary  payment,  for 
there  exists  no  obligation  to  lend  or  to  borrow  a  further  sum.  He  referred  to  Langstaffe 
V.  Taylor. 

[172]  The  Ma.stek  of  the  Rolls  reserved  judgment. 

March  23.  The  M.\ster  of  the  Rolls  [Sir  John  Komilly].  The  Plaintiff  in  this 
suit  was  formerly  the  solicitor  of  James  Neale,  since  deceased,  who,  in  the  year  1836, 
was  employed  to  prosecute  a  claim  for  the  recovery  of  an  estate  in  the  county  of 
Lancaster,  in  which  he  was  successful. 

In  February  1838,  under  the  advice  of  the  Rev.  Mr.  Taylor,  a  gentleman  who  had 
taken  a  livel)'  interest  in  the  afi'airs  of  James  Neale,  he  discharged  the  Plaintiff  from 
being  his  solicitor,  and  appointed  the  Defendant,  Mr.  Remnant,  to  be  his  solicitor  in 
his  place.  The  Plaintiff  thereupon  asked  for  his  bill  of  costs  and  dislnirsements. 
The  Plaintiff  delivered  his  bill  in  April  1838,  which  was  ta.xed  under  an  order  of  the 
Court,  and  the  a//oca/H/- of  the  Master  was  made  on  the  Uth  of  Apiil  1839,  finding 
that  on  the  balance  of  the  bill  of  costs  and  the  cash  account,  £1238,  2s.  3d.  was  due 
to  the  Plaintifl'. 

In  spite  of  the  exertions  of  the  Plaintiff  to  serve  James  Neale  with  the  allocatur, 
he  was  unable  to  do  so  until  the  month  of  November  1840,  and  consequently  he  could 
not  get  the  order  absolute  to  pay  the  amount  due  until  the  28th  of  January  1841. 


JOBEAV.  173.  SHAW    V.    NEALE  569 

[Oh  the  30th  of  that  month  he  registered  the  order  which,  under  the  statute,  has  the 
effect  of  a  judgment.  He  has  never  obtained  payment,  and  he  has  re-registered  the 
jjudgment  twice  over,  once  on  the  30th  of  November  1846,  and  again  on  the  30th  of 
[November  18J52.  The  questions  in  this  cause  are,  what  are  his  rights  on  the  estate 
so  recovered  by  his  exertions,  as  against  the  Defendant  Remnant,  [173]  who  has 
[Various  securities  on  them  1  The  fee-simple  of  the  property  recovered  is  wholly 
absorbed  by  the  combined  effect  of  the  charges  of  the  Plaintiff'  and  Defendant.  James 
INeale  himself,  is  dead,  and  his  son,  who  represents  him,  admits  this  to  be  the  case, 
and  he  neither  claims  nor  expects  any  benefit  from  this  or  any  other  proceedings 
relating  to  this  property.  The  questions,  therefore,  lie  wholly  between  the  Plaintiff 
and  the  Defendant  Remnant. 

Various  claims  were  advanced,  but  that  the  Plaintiff  is  an  incumbrancer  on  this 
estate,  and  that  he  is  entitled  to  a  decree  to  redeem  the  Defendant  Remnant,  and 
, foreclose  the  equity  of  redemption,  is  not  disputed.  The  extent  of  his  incumbrance, 
also,  is  not  in  question  ;  but  where  it  is  to  rank,  whether  before  all  or  any  of  the 
^Defendant's  charges,  is  the  question  to  be  determined.  In  order  to  obtain  absolute 
Apriority  over  the  Defendant,  various  contentions  were  raised  by  the  Plaintiff,  some  of 
•which  are  suggested  by  the  bill,  and  were  urged  at  the  hearing  of  the  cause,  which  I 
then  disposed  of,  but  to  which  I  will  shortly  refer. 

The  first  of  these  was,  that  the  Plaintiff  was  entitled  to  a  lien  on  the  real  estate 

eidvered  for  the  amount  of  his  charges  properly  incurred  in  so  doing.     This  was 

lined  on  the  principle  on  which  the  Court  acts,  when  it  refuses  to  part  with  a  fund 

li  Court,  produced  by  the  exertion  of  a  solicitor,  until  his  costs  of  recovering  it  have 

[been  discharged.     At  the  hearing  I  expressed  my  opinion  that  no  such  lien  exists, 

;3ither  at  law  or  in  equity,  on  a  real  estate  recovered  by  a  solicitor.     It  is,  in  fact, 

!;ontrary  to  all  principle  ;  it  would,  in  truth,  evade  the  provisions  of  the  Statute  of 

iFrauds  more  completely  even  than  the  case  of  an  equitable  mortgage  by  [174]  deposit 

|)f  title-deeds,  and  would  be  obnoxious  to  many  other  principles  which  I  adverted  to 

lit  that  time. 

It  was,  secondly,  contended,  on  behalf  of  the  Plaintiff,  that  the  fact  of  registering 
;he  allocatur  of  the  Master  had  the  effect  of  a  judgment,  and  created  a  charge  on  the 
jistate,  but  this,  also,  I  decided  against  the  Plaiiitifi',  such  a  claim  being  wholly 
|insnpported  by  any  provision  to  be  found  in  the  statutes  of  1  &  2  Vict.  c.  110,  or  of 
|2  &  3  Vict.  c.  1 1,  on  which  statutes  alone,  if  at  all,  such  a  claim  could  rest.  The  sections 
(•eferred  to  apply  only  to  orders  to  pay  a  sum  of  money,  but  the  alloratnr  of  the  Taxing 
jMaster,  which  finds  the  amount  due,  is  not  an  order  to  pay  that  amount,  which  must 
be  subsequently  obtained. 

In  the  third  place  the  Plaintiff  contends,  by  reason  of  the  conduct  of  the  Defen- 
;lant  Remnant,  he,  the  Plaintifl",  is  entitled  to  priority  over  all  the  incumbrances  of 
i-hat  Defendant,  or  at  least  over  those  which  are  subsequent  in  date  to  his  judgment ; 
ind  as  to  the  others,  even  if  he  be  not  entitled  to  priority,  ho  contends  that  he  is 
jmtitled  to  open  the  account  between  James  Neale  and  the  Defendant,  and  that 
[Remnant  is  only  to  be  allowed  so  much  as  would  appeal-  to  have  been  the  amount 
iiclually  due  to  him,  at  the  respective  times  when  he  oV)tained  these  charges,  in  case, 
[it  that  time,  an  account  had  then  been  taken  between  the  late  Defendant  .lames  Neale 
jtnd  the  Defendant  Remnant,  and  if  his  bills  of  costs  had  been  properly  taxed  at  that 
'ime. 

-Vnd  fourthly,  the  Plaintift"  contends,  that  under  the  clauses  of  the  statutes  above 
;uferred  to,  he  is  entitled  to  priority  over,  at  least,  all  those  charps  of  the  Defendant 
Ivhich  are  sul)3equent  to  the  31st  of  January  1841,  when  the  Pfaintitl"  obtained  and 
jegistered  an  [175]  order  against  Neale  to  pay  the  amounts  found  due  on  the  Master's 
laxation.  It  was  for  the  purpose  of  considering  the  various  rights  l)etween  the 
'.'laintitf  and  tlie  Defendant  Kemriant  on  this  property,  on  these  latter  ])oints,  that  I 
|eserved  my  judgment,  and  I  have  since  read  through  the  evidenee  and  correspondence, 
jiid  considered  tiiese  points,  which  involve  some  questions  of  nicety,  both  on  the 
Iquities  arising  from  the  facts  of  the  case  and  the  construction  to  be  put  on  several 
if  the  clauses  contained  in  the  statutes  I  have  referred  to. 

For  the  purpose  of  stating  these  questions,  and  the  conclusion  to  which  I  have 
orae,  I  shall  shortly  refer  to  the  dates  of  the  various  proceedings  and  acts  of  the 
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parties.  I  shall  first  consider  them  wholly  irrespective  of  the  questions  which  ai  i>i' 
on  the  statutes,  in  consequence  of  the  delay  of  the  Plainlirt"  to  register  lii.s  jiulgiurin 
(111  two  occa.sions,  as  I  have  already  stated,  until  si.x  years  had  elapsed  from  the  d;ilt; 
of  the  previous  registration.  In  the  second  place,  I  shall  consider  how  the  rights  of 
the  parties  are  afl'ected  by  that  circumstance. 

It  is  impossible,  in  reviewing  this  case,  not  to  be  struck  with  the  disastrous 
character  of  the  proceedings,  so  far  as  regarded  the  interests  of  James  Neale  the 
father.  He  was  a  poor  man,  in  a  humble  situation  in  life,  unable  to  read  or  write, 
who  earned  his  subsistence  by  daily  labour.  By  the  death  of  a  distant  relative,  he 
became  entitled,  as  his  heir,  to  property,  apparently  of  considerable  value.  His  right 
to  it  was  estal)lished  in  an  action  at  law,  followed  by  a  compromise,  which  acknow- 
ledged his  title  to  a  landed  property  worth,  apparently,  £.'5000  or  £4000.  With  the 
exception  of  a  few  shillings  a  week,  allowed  to  him  at  the  latter  end  of  his  life  and 
until  his  death,  he  has  re-[176]-ceived  nothing  from  his  success.  The  property  has 
been  wholly  lost  both  to  him  and  to  his  family,  and  the  steps  taken  by  the  Rev. 
Thomas  Taylor,  with  a  sincere  de.sire  to  further  his  interest  and  afford  him  protection, 
appear  to  me  to  have  accelerated,  if  they  did  not  produce,  this  result. 

The  two  solicitors  have  been  quarrelling  about  the  spoil,  until  not  only  the  whole 
is  gone,  but  the  question  now  arises,  which  of  the  two  is  to  exclude  the  other  from 
payment  of  that  portion  of  his  claim  which  the  estate  will  be  insutticient  to  pay. 
Neither  of  them  appears  to  me  to  have  been  free  from  blame  in  this  matter,  but  I 
have  not  thought  it  proper  or  advisable  that  I  should  state  more,  with  respect  to  the 
conduct  of  either,  than  is  necessary  to  make  clear  the  conclusion  to  which  I  have 
come. 

In  March  1839,  shortly  before  the  Master  made  his  aUoralm;  the  Defendant 
Remnant  obtained  from  Xeale  a  warrant  of  attorney  to  confess  judgment  for  £1000, 
to  secure  the  sum  of  £500  and  interest.  On  the  following  day  judgment  was  entered 
up  for  that  amount,  and  the  judgment  was  registered.  P]xecution  was  issued  by  writ 
of  ekfiit,  and  the  sheriff  delivered  possession  of  the  property  to  the  Defendant 
Remnant,  who  has  ever  since  retained  possession  of  it,  and  received  the  rents  which 
have  since  accrued  due  thereon.  On  the  12th  of  June  1839  Mr.  Remnant  obtained 
from  James  Xeale  a  mortgage  on  the  property,  to  secure  two  sums  of  £500  and  £147'. 
On  the  16th  of  April  1840  articles  of  agreement  were  entered  into  between  Jamee 
Neale  and  Mr.  Remnant,  whereby  (after  reciting  the  previous  securities,  and  that 
James  Neale  was  indebted  to  Remnant  in  a  sum  of  £360,  8s.  5d.,  in  addition  to  the 
former  sums)  the  mortgaged  premises  were  made  subject  to  [177]  this  further  charge 
of  £380,  8s.  5d.,  with  interest  thereon,  at  £5  per  cent,  per  annum,  making  the  total 
amount  charged  £1027,  8s.  5d.  On  the  22d  of  January  1841,  immediately  before 
the  order  to  pay,  a  further  agreement  was  made  between  James  Neale  the  father  and 
Mr.  Remnant,  by  which  it  was  agreed  that  in  consideration  of  the  sum  of  £1228, 
then  expressed  to  be  due  from  James  Neale  to  the  Defendant  Remnant,  all  the  estate 
and  hereditaments  of  James  Neale  should  be  charged  with  the  payment  thereof,  and 
ititerest  theron,  at  the  rate  of  £5  per  cent,  per  annuni^  from  the  date  thereof.  After 
this,  on  the  30th  of  the  same  month,  as  I  have  already  stated,  the  Plaintiff  registered 
his  judgment  for  £1238,  2s.  8d.  On  the  8th  of  January  1844  Mr.  Remnant  came  tfl 
another  settlement  of  account  with  James  Neale,  and  obtained  from  him  a  fourth 
mortgage  of  that  date,  which  was  expressed  to  be  made  between  James  Neale  of  the 
first  part,  J.  W.  Remnant  of  the  second  part,  and  James  Henry  Good,  therein 
described,  of  the  third  part,  whercliy  (after  reciting  the  previous  securities,  and  that 
the  amount  then  due  to  Defendant  Kemnant  amounted  to  the  sum  of  £1796,  and  that 
in  order  to  discharge  that  amount,  as  well  as  such  further  sums  as  might  still  arise  or 
become  due  to  him,  James  Neale  had  agreed  to  execute  the  indenture  therein 
mentioned),  it  was  witnessed  that  in  pursuance  of  the  agreement,  and  in  consideration 
of  the  amount  then  due  to  the  Defendant  Remnant,  and  also  of  all  such  further  and 
other  sums  as  Remnant  might  advance  or  be  called  upon  to  pay,  Neale  conveyed  the 
estate  and  hereditaments  in  question,  to  hold  the  same  to  the  use  of  Good  in  fee, 
upon  trust,  that  if  James  Neale,  on  or  before  the  8th  of  July,  paid  to  Remnant  the 
sum  of  £1796  then  due,  and  all  further  sums  to  be  lent  to  Neale  (not  exceeding  in 
the  whole  the  principal  sum  of  £2000  and  interest),  to  reconvey  the  same ;  but  [178] 
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,if  default  should  be  made,  then  upon  trust  to  sell  and  apply  the  proceeds,  first,  ii) 
payment  of  the  expenses  of  the  sale;  secondly,  of  the  principal  sum  of  £1796,  or  such 
other  principal  sum  as  might  he  then  due  to  lieninant,  and  all  interest  due  thereon  ; 
■and  thirdly,  after  payment  thereof,  to  pay  the  balance  to  James  Neale.  And  the 
■indenture  contained  various  other  clauses  and  provisions,  which  I  do  not  think  it 
inecessary  to  refer  to  in  detail.  In  March  18.32  a  settlement  of  account  was  come  to 
between  James  Neale  and  Kemnant,  by  which  the  amount  due  to  the  latter  was 
[settled  and  agreed  to  be  £-22-i:S,  9s.  lOd." 

i  The  Plaintifl'  contends  that  all  these  securities  were  obtained  with  a  view  of 
'defeating  his  judgment  and  his  just  claim  for  costs,  due  for  business  done,  and  with- 
out which,  the  very  property  on  which  the  Defendant  had  his  charges  would  not 
'have  existed,  and  that  the  order  for  the  payment  of  his  costs,  which  constitutes  his 
[judgment,  was  purposely  delayed,  and  every  device  resorted  to  for  that  purpose. 
tAnd  the  Plaintiff  contends  that  as  a  consequence  arising  from  this  conduct,  this  Court 
ought  to  treat  the  proceedings  of  the  Defendant  Remnant  as  fraudulent,  and  ought 
[to  postpone  his  charges  to  that  of  the  Plaintiff.  I  expressed  my  opinion  at  the  time 
lof  the  hearing  that  this  claim  could  not  be  maintained,  and  that  whatever  may  be  the 
[opinion  of  the  Court  as  to  the  general  course  of  conduct  which  has  wasted  this  poor 
man's  estate,  I  see  no  ground  for  acceding  to  the  contention  of  the  Plaintiff,  that  as 
I'ctueen  himself  and  the  Defendant,  he  is  entitled  to  piiority  over  him.  I  have  not 
diuiight  it  necessary  to  go  into  any  discussion  respecting  the  various  circumstances 
learing  on  this  point,  which  were  discussed  at  considerable  length  before  me,  and 
which  are  detailed,  at  great  length,  in  the  evidence  and  correspondence.  [179]  It  is 
sufficient  for  me  to  sa}'  that  I  see  nothing  in  the  conduct  of  the  I)efendant  which 
should  disentitle  him  to  the  fair,  legal  and  equitable  rights  which  belong  to  him,  and 
!are  incidental  to  his  securities ;  nor  do  I  see  anything  in  the  conduct  of  the  Plaintiff' 
Iwhich  should  disentitle  him  to  the  same  consideration.  I  see  great  hostility  between 
'them  from  the  beginning.  I  see,  on  the  part  of  the  Plaintiff,  a  disinclination  to 
u  '  opt  any  reasonable  otter,  which  might  assist  either  James  Neale  or  the  I)efendant 
Krnmant,  and  I  see,  on  the  part  of  that  Defendant,  a  desire,  in  consequence  of  such 
refn.sal,  to  visit  upon  the  Plaintitt'  such  consequences  as  might  frustrate  or  delay  his 
obtaining  the  amount  of  his  just  claim  on  James  Neale. 

The  next  point  I  have  to  consider,  subject  to  those  I  have  already  mentioned,  is 
whether  the  Plaintiff"  is  entitled  to  open  the  account  as  between  the  Defendant 
K'  iiinant  and  James  Neale,  whether  he  is  now  at  liberty  to  canvass  the  propriety  of 
;e;uh  item,  including  therein  the  bills  of  costs  which  constituted  the  amount  for  which 
!the  security  was  given.  I  stated  at  the  healing,  and  I  repeat  my  opinion,  that  in  no 
ievent  could  the  position  of  the  Plaintiff'  stand  higher  than  that  in  which  James  Neale 
Iwould  have  stood,  had  he  now  sought  to  take  this  account,  and  that  if  James  Neale 
icould  not  have  been  permitted  to  go  into  such  an  inquiry,  the  Plaintiff'  is  also 
xoncluded.  In  saying  this,  I  desire  not  to  have  it  supposed  that  I  put  the  rights  of 
!the  Plaintiff' as  high  as  those  of  Neale  would  have  been,  but  I  am  coiifi<lent,  at  least, 
Itbat  he  can  stand  no  higher.  Regarding  then  the  case  in  this  point  of  view,  although 
'I  am  by  no  means  satisfied  with  what  I  see  of  the  accounts  of  Mr.  Remnant,  and 
':ilfh(,iig'h  I  am  also  satisfied  that  Mr.  Taylor  had  no  means  of  judging  of  the  propiiety 

I  he  bills  delivered,  and  that,  in  fact,  [180]  James  Neale,  in  the  matter  of  these 
-L>  urities,  was  iiw/is  ronsilii,  still,  after  an  acquiescence  of  ten  years  in  bills  of  costs 
iand  in  an  account  stated,  I  should  not  allow  James  Neale  to  open  such  an  account, 
lunless  actual  fraud,  such  as  intentional  misrepresentation  or  concealment,  were  proved. 
'But  this,  as  I  have  already  said,  is  already  dispo.sed  of  in  this  case.  The  result  is 
Ithat  the  Plaintitt' must  take  the  accounts  of  "the  Defendant  Remnant  as  he  finds  them 
jsettled  by  the  Defendant  Neale,  and  that  he  is  not  entitled  now  to  open  them  or  tax 
tlie  hill  of  costs. 

This  brings  me  to  the  next  question,  which  is  one  of  difficulty  and  of  considerable 

jimportance,  viz.,  the  position  in  which  the  Plaintiff's  securities  are  to  rank  in  the 

iorder  of  the  securities  aflecting  this  estate,  and  to  consider  which  (juestion  was  the 

principal  reason  for  postponing  my  decision.     It  follows,  as  a  matter  of  course  from 

what  I  have  stated,  that  the  Defendant  Remnant's  securities,  which  are  prior  in  point 

of  date,  must  at  all  events  rank  before  the  registered  order  of  the  Plaintiff  on  the  30th 
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of  January  1841,  and  that  consequently,  at  all  events.  Remnant  must  stand  as  the 
first  incumbrancer  on  this  property  for  the  sum  of  £12'2S  and  interest  thereon,  at  i:'i 
per  cent,  per  annum,  from  the  J2(i  of  January  1^41. 

The  ne.xt  ijuestion  contended  for  l>y  the  Defendant  Remnant  is  that  he  is  entitlnl 
to  priority  over  the  Plaintifl'  in  respect  of  his  subseiiuent  securities,  and  that  is  (■■ii 
tended  for  on  two  grounds;  the  first  is,  that  the  first  .security,  viz.,  that  of  the  iJth 
of  June  1839,  was  to  secure  £647  and  future  advances,  and  that  this  will  give  priority 
to  all  subsequent  advances,  although  made  with  notice  of  the  charge  of  the  Plaintiff; 
and  secondly,  on  the  ground  that,  according  to  the  true  construction  [181]  of  the 
statutes  1  it  2  Vict.  c.  110,  and  2  &  3  Vict.  c.  11,  which  creates  the  Plaintitt's  chari^o, 
it  bears  date  only  as  if  created  at  the  date  of  the  second  registration  thereof,  that  is 
on  the  30th  of  November  1852. 

On  the  first  point,  I  am  of  opinion  that  the  Defendant  Remnant  is  not  entitleil  to 
stand  as  an  incumbrancer  on  the  estate  before  the  Plaintiff',  in  respect  of  advances 
made  subsequently  to  the  registered  order  of  the  30th  January  1841,  of  which  he 
had  full  notice.  The  hiw  with  respect  to  the  question  whether  a  second  incumln-ancer 
who  take.s,  subject  to  a  prior  mortgage  expressed  to  secure  a  sum  then  due,  and  also 
future  advances,  is  entitled  to  priority  over  the  advances  made  subsequently  to  his 
security  by  the  fir.st  incumbrancer  with  notice  of  such  second  incumbrancer,  is  a  point 
not  free  from  doubt  on  the  authorities.  The  ground  on  which  it  is  put,  in  favour  of 
the  first  mortgagee  who  claims  priority  for  his  subsequent  advances,  is  that  the  second 
mortgagee  might,  by  a  tender  of  the  amount  due  to  the  first  mortgagee,  have  stopped 
all  further  advances  :  and  the  case  of  Gonlon  v.  Graham  (7  Vin.  Ab.  52,  pi.  3  :  2  Eq. 
Ca.  Ab.  598)  is  cited,  where  Lord  Cowper  held  that  the  second  incumbrancer  having, 
when  he  advanced  his  mone_v,  notice  of  the  nature  of  the  first  mortgage,  could  not 
redeem  the  first  mortgage  without  payment  of  the  sum  advanced  by  the  first 
mortgagee  after  he  had  received  notice  of  the  second  incumbrance.  This  decision 
has  not  met  with  the  unanimous  approbation  of  the  profession.  Mr.  Powell  (Powell 
on  Mortgages  (6th  edit.),  534,  n.  :  but  see  4  Byth.  (2d  edit.),  427),  in  his  Treatise  011 
Mortgages,  doubts  the  soundness  of  the  decision  ;  and  Lord  St.  Leonards,  in  Bluii'len 
v.  Depart  (2  Dru.  i^r  War.  405),  says  that  "even  in  the  case  of  a  first  mortgage, 
whether  legal  or  ecjuitable,  covering  future  advances,  it  deserves  further  [182] 
consideration,  whether  it  would  be  safe  to  rely,  in  all  cases,  upon  Gordon  v.  Graham,  as 
an  authority  that  advances  may  be  safely  made  after  the  first  mortgagee  has  notice 
of  a  second  mortgage." 

This  case  of  Gordon  v.  Graham  has  never,  I  believe,  been  treated  as  an  authority 
for  holding  that  the  doctrine  applied  to  the  case  of  a  second  incumbrancer,  who 
advanced  his  money  icithmt  notice  of  the  first  mortgage.  Lord  Cowper  certainly 
relies  on  the  fact  of  notice;  for  he  observes,  that  "it  was  the  folly  of  the  second 
mortgagee,  with  notice  [of  the  first  incumbrance]  to  take  such  a  security."  This 
reasoning  obviously  fails  to  apply  to  the  case  of  a  second  incimibrancer,  who  not 
only  had  no  notice  of  the  prior  incumbrance,  but  who  obtains  his  charge  on  the 
estate,  not  by  reason  of  any  contract  with  the  owner,  but  by  operation  of  law,  which 
gives  to  the  registered  order  to  pay  the  effect  of  an  incumbrance  on  the  land,  for  a 
debt  which  the  debtor  had  refused  or  was  unable  to  pay  to  the  creditor.  Neither  do 
I  see,  in  the  present  case,  how  the  Plaintifl'  could,  by  tender  to  Remnant,  have  stopped 
further  advances  to  the  Defendant  James  Neale.  There  is  no  proof  l)efore  me  of 
when  the  Plaintiff'  first  became  acquainted  with  the  nature  and  extent  of  the  lien 
claimed  by  the  Defendant  Remnant ;  nor,  considering  the  feelings  existing  between 
these  parties,  does  it  appear  to  me  probable  that  anything  short  of  a  suit  in  this 
Court  could  have  obtained  for  the  I'laintiff'  that  information. 

L>pon  the  whole,  I  am  of  opinion,  that  independently  of  the  questions  which  arise 
on  the  construction  of  the  statutes  to  which  I  am  next  to  refer,  that  the  Defendant 
Remnant  is  not  entitled  to  priority  over  the  Plaintiff',  in  respect  of  what  may  Vje  due 
to  him  for  sums  advanced  [183]  subsequently  to  the  30th  January  1S41,  when  he 
had  notice  of  the  Plaintiff's  security. 

The  next  question  is  whether,  under  the  provisions  of  the  statutes  1  &  2  ^  ict. 
c.  110,  and  2  i\;  3  Vict.  c.  11,  the  judgment  of  the  Plaintiff  has  not  lost  its  priority. 
For   this    purpose  the  case  may  be  thus  stated:     On  the  30th  January  1841  the 
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iPlaiiitift'  registered  his  judgment  against  James  Xeale  the  father,  and  acquired  a 
;harge  on  his  estate.  On  tlie  8th  January  1844,  and  when  this  judgment  was  in  full 
:orce,  the  Defendant  Remnant  obtained  a  mortgage  for  £171)(!  then  due  to  him.  On 
;he  30th  January  1846,  the  live  years  had  expired  from  the  date  of  the  judgment 
toeing  first  registered,  and  no  new  register  was  made  of  it.  It  was  revived  by  a  fresh 
(•egistry  of  it,  on  the  30th  November  1846  ;  that  registry  was  again  allowed  to  expire 
[)n  the  30th  November  1851,  and  the  judgment  was  again  revived  by  a  third 
|-egistering  of  it  on  the  30th  November  1852,  which  is  still  in  force. 
i  By  the  4th  sect,  of  the  stat.  of  2  &  3  Vict.  c.  11,  it  is  enacted,  "That  all 
'judgments,"  Ac. ;  and  by  the  5th  section  it  is  enacted,  "  That  as  against  purchasers,' 
(fee.  The  2d  section  of  3  iV:  4  A'ict.  c.  82,  is  as  follows  : — "  Whereas,"  A-c.  I 
j;hink  it  clear,  on  the  construction  of  these  clauses,  that  the  previous  registrations  of 
Khis  order  are  to  be  treated  as  nothing.  It  is  true  that  it  was  under  the  fii'st  statute 
li  valid  and  subsisting  charge,  when  the  Defendant  Kemnant  advanced  his  money  or 
.)btained  his  security  ;  liut  it  ceased  to  be  any  charge  at  all  when  the  five  years  hail 
Mapsed,  and  it  became,  so  far  as  regards  his  interest,  exactly  as  if  it  had  been  paid 
•)tt',  and  the  registration  again  operates  only  as  if  a  new  judgment  had  been  created 
\w\  a  new  charge  had  been  put  on  the  laud.  Under  the  statute,  therefore,  I  am  of 
f'184]  opinion  that  the  Plaintiff  can  only  rank  as  an  incumbrancer  from  the  30th 
is'ovember  1852.  The  statute  does  not  affect  any  right  which  the  Plaintiff  might 
':i\e  independently  of  its  provisions,  but  except  under  the  statute  this  order  would 
i:i\i'  no  effect  on  the  land  of  James  Neale. 

The  result  is  that  the  Defendant  Kemnant  must  be  treated  as  the  prior 
nriimbrancer,  in  respect  of  all  mortgages  created  by  Neale  in  his  favour  prior  to  the 
iOth  November  1852,  and  that  I  must  make  the  usual  decree  of  redemption  as  against 
:.  mortgagee  in  possession — that  is,  take  an  account  of  what  is  due  to  Defendant 
uiiiiiant,  for  principal  and  interest  on  the  mortgage  securities  executed  in  his  favour 
>v  .lames  Neale  prior  to  the  30th  November  1852,  and  take  an  account  of  rents  and 
iintits  of  the  mortgaged  premises  received  by  him,  and  of  his  application  thereof,  in 
li'-  usual  way  as  against  a  mortgagee  in  possession,  from  the  time  of  his  taking 
M. -session  thereof,  and  the  usual  redemption  on  payment  thereof,  and  his  costs  of 
ilie  suit.  The  Plaintiff  must  be  at  liberty  to  add  what  he  shall  have  paid  to  Remnant, 
together  with  his  costs  to  his  debt,  and  there  must  be  the  usual  decree  of  foreclosure 
'_'.iiiist  the  other  Defendants,  in  case  they  shall  not  pay  this  amount  at  the  appointed 
nil-  to  the  Plaintiff. 
Liberty  to  apply. 

XuTE. — In  lieaiun  v.  The  Earl  of  Oxfurd  (23d  November  1855),  it  was  held  by  the 
,1111 1  Chancellor  and  Lord  Justice  Turner  (Lord  Justice  Knight  Bruce,  iltdnkinti), 
ihat  the  omission  to  re-register  within  the  five  years  did  not  give  priority  to  an 
'xisting  pitigiK    judgment.     See  also  the  recent  statute  of  the   18  A:  19  Vict.  c.  15, 

.  fi.  < 

[185]    Turner  v.  Letts.    3Iarch  24,  1S55. 

S  C.  on  appeal,  7  De  G.  M.  c^:  G.  243  ;  44  E.  R.  95  ;  3  Eq.  R.  846  ;  24  L.  J.  Ch.  638  ; 
1  Jur.  (N.  S.)  1057  ;  3  W.  R.  494.     See  In  re  Yahkn,  1876,  4  Ch.  D.  132.] 

V  jiLison  can  only  give  a  lien  on  deeds  as  against  himself  and  to  the  extent  of  his 

i  own  interest. 

!n  a  suit  to   recover  specific  chattels   it  is  not  necessary,  as  in  trucer,  to  prove  a 

conversion. 
I  Miit  was  instituted  by  persons  entitled  in  remainder  against  the  executrix  (who 
;  was  also  the  tenant  for  life)  for  the  administration  of  the  estate.  The  executrix 
I  died  ponding  the  suit,  and  her  solicitor  claimed  a  lien  for  his  costs  on  deeds 
I  relating  to  teaseholds  which  had  been  placed  in  his  liaiids  by  the  executrix.  The 
'  Master  of  the  Rolls  was  of  opinion  that,  intlependently  of  the  suit,  the  executrix 

I  mild  give  no  lien  as  against  those  in  remainder,   for  costs  for  which   she  was 
•   personally  liable,  and  that  in  the  suit  the  costs  had  been  lost  by  the  abatement. 

and  therefore  that  no  lien  existed.     But  the  Lords  Justices  considered  that  the 
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solicitor's  lien  depended  on  whether  the  executrix  was  or  not  indebted  to  the  estate, 
and  they  put  this  in  a  train  of  investigation. 

The  testator,  George  Richards,  bequeathed  the  residue  of  his  estate,  which  consisted 
chieHv  of  leaseholds  and  shares,  in  trust  for  his  wife  for  life,  and  after  her  decease 
upon  trust  for  his  daughters  for  their  separate  use  for  life,  and  afterwards  for  their 
children  ;  and  he  appointed  his  wife  and  two  others  (who  renounced)  executrix  and 
executors  and  trustees  of  his  will. 

The  testator  died  in  November  1842,  and  the  widow  alone  proved  the  will  and 
enjoyed  the  property  in  specie  without  conversion  till  1S.")4. 

On  the  31st  of  January  18.54  the  suit  of  Il'tuirk  v.  Jtirhards  was  instituted  by 
four  of  the  testator's  daughters  (the  present  Plaintiff,  Mrs.  Turner,  being  one)  against 
the  widow,  Mary  Richards,  and  others  for  the  sale  and  conversion  of  the  property, 
and  to  carry  the  trusts  of  the  testator's  will  into  execution.  In  this  suit,  Mrs. 
liichards  put  in  her  answer,  claiming  to  be  entitled  to  enjoy  the  property  in  specie, 
but  before  the  cause  came  on  to  be  heard,  and  in  December  1854,  Mrs.  Richards 
died,  having  appointed  the  Defendant  Letts  a]id  another  executors  of  her  will. 

On  the  death  of  Mrs.  Richards,  the  Plaintift",  Mrs.  [186]  Turner,  one  of  the 
daughters  of  the  testator,  obtained  letters  of  administration  dc  bonis  non  to  the 
testator's  estate. 

A  bill  of  revivor  and  supplement  was  filed  by  the  Plaintiflfs  in  Waeich  v.  Richardt 
(other  than  Mrs.  Turner),  but  no  legal  personal  representative  of  Mrs.  Richards  was 
made  a  party.  A  decree  was  made  in  both  the  original  and  supplemental  clauses  to 
take  the  accounts  as  against  Mrs.  Turner,  Ijut  not  as  against  Mrs.  Richards  or  her 
representatives. 

The  Defendant  Letts  was  the  solicitor  of  Mrs.  Richards  in  the  suit  of  Wiunck  y. 
llichanh,  and  Mrs.  Richards  had  delivered  to  him  the  title-deeds  and  papers  belonging 
to  the  testator's  estate.  Letts  now  refused  to  deliver  them  up  to  the  Plaintiff  Mrs. 
Turner,  the  administratrix  dc  bonis  non  of  her  father,  on  the  ground  that  he  had  a 
lien  on  them  for  his  costs  for  business  done  for  Mrs.  Richards  in  the  suit. 

The  Plaintiff,  Mrs.  Turner,  thereupon  filed  her  bill  against  Letts  for  the  delivery 
of  the  title-deeds. 

Mr.  FoUett  and  Mr.  Macnaghten,  for  the  Plaintiff.  Mrs.  Richards  sustained  two 
characters  ;  she  was  both  tenant  for  life  and  executrix.  As  tenant  for  life,  her  power 
over  the  deeds  did  not  extend  further  than  her  own  interest  in  the  property,  which 
ceased  on  her  death,  and  then  both  the  estate  and  the  deeds  belonged  to  those  in 
remainder,  or  to  the  Plaintiff,  as  representative  of  the  testator.  Though  a  solicitor 
has  a  lien  on  his  client's  own  papers,  U'oirall  v.  Johnson  (2  Jac.  &  W.  214),  yet  that 
lien  is  limited  to  the  interest  of  the  client  in  them,  I'clli/  v.  iralhen  (7  Hare,  -'^.tI  ;  1  De 
G.  M.  &  G.  16) ;  for  no  one  can  give  a  lien  on  deeds  to  a  [187]  solicitor  of  a  higher 
nature  than  the  interest  he  himself  has  in  the  deeds ;  Molesivoiih  v.  Bobbins  (2  Jones 
&  Lat.  3.58). 

But  it  will  be  said  that  she  had  power,  as  executrix,  to  give  a  lien.  This  may  be 
true  as  against  herself  and  her  own  interest,  but  it  would  be  ineffectual,  Iwth  as  against 
the  administratrix  dc  bonis  mm  and  the  persons  who,  at  her  death,  became  entitled  to 
the  estate,  and  who  thereupon  had  a  right  to  the  muniments  of  title.  The  case  might 
be  different  if  Mrs.  liichards  had  incurred  costs  in  the  general  administration  of  the 
estate,  or  had  a  balance  due  to  her,  the  right  to  which  she  might  have  transferred,  but 
here  the  suit  was  adverse  to  her  as  tenant  for  life,  and  its  object  was  to  obtain  redress 
against  her  mal-administration  of  the  estate,  and  to  prevent  her  enjoying  the  leaseholds 
in  specie.     Nothing  was  due  to  her  from  the  estate,  but  the  contrary. 

The  employment  of  a  solicitor  by  a  trustee,  in  respect  of  the  trust  estate,  gives 
him  no  lien,  HaJl  v.  Larer  (1  Hare,  -571) ;  nor  can  a  .solicitor  refuse  to  deliver  up,  on 
the  ground  of  lien,  documents  deposited  with  him  for  the  mere  purposes  of  a  suit,  and 
particularly  where  others  have  an  interest  therein ;  Baker  v.  Henderson  (4  Sim.  27) ; 
Bell  v.  TiD/lor  (8  Sim.  216) ;  IFarbnrton  v.  Edge  (9  Sim.  508) ;  Francis  v.  Francis  (2  De 
G.  M.  &  G.  73). 

Mr.  R.  Palmer,  Mr.  Lloyd,  and  Mr.  F.  T.  White,  for  Mr.  Letts.  There  is  a  mis- 
apprehension of  the  principles   and   authorities  applicable  to  this  case,  which  has 
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I'eference  to  documents  in  the  hands  of  an  executrix,  relating  not  to  real  but  to 
.he  ])ersonal  estate  alone,  over  which  an  executrix  has  the  complete  control.  The  will 
ri88]  itself  empowers  the  executors  to  retain  and  reimburse  themselves  all  costs,  iVc, 
j.vhich  they  may  be  put  to  in  the  execution  of  the  trust.  But  quite  independent  of 
i;hi.s  power,  an  executor,  if  he  incurs  costs  in  the  execution  of  his  office,  may  alien  a 
joortion  of  the  personal  estate  for  their  payment ;  he  has  an  absolute  power  of  disposi- 
pion  over  the  whole  personal  assets  (1  Williams  on  Executors  (4th  edit.),  part  ii., 
,)ook  i.,  chap,  i.) ;  he  may  pledge  or  mortgage  them,  and  even  give  to  a  mortgagee 
[I  power  of  sale  ;  Russell  v.  I'laice  (18  Beav.  21).  If  he  can  sell  or  mortgage  to  pay 
hosts,  he  can  equally  create  a  valid  lien  for  the  same  purpose,  or  to  secure  them.  If 
|ie  incur  costs,  he  has  a  right  to  retain  the  assets  and  the  deeds  until  payment,  and  his 
tiolicitor  has  an  equal  right. 

But  this  is  the  suit  of  the  personal  representative  of  the  testator,  and  the  Plaintiff 
[•epresents  the  same  interest  as  Mrs.  Richards.  She  has  succeeded  to  the  office  of 
imd  stands  in  the  same  situation  as  Mrs.  Richards  herself,  and  she  is  bound  bv  the 
I'iame  obligations,  unless  Mrs.  Richards  has  been  guilty  of  some  breach  of  trust".  If, 
.iherefore,  Mrs.  Richards  could  not  obtain  the  deeds  from  Mr.  Letts  without  pavment 
|)f  his  costs,  so  neither  can  the  Plaintiff. 

I  It  is  said  that  Mrs.  Richards  has  established  no  claim  or  lien  on  the  estate  in  the  suit 
l)f  If'iieickv.  likhanh.  The  answer  is  that  the  present  Plaintiff  has,  by  the  decree  obtained 
j)y  her,  prevented  the  account  being  taken  as  regards  Mrs.  Richards  or  her  representa- 
'  ive.  They  have  been  waived,  and  the  account  directed  by  the  decree  is  merely  of 
'he  personal  estate  come  to  the  hands  of  the  present  Plaintiff,  and  what  part  is  out- 
i;tanding.  In  truth,  a  general  account  could  not  be  [189]  taken  in  the  absence  of  a 
'ull  legal  personal  representative  of  the  testator,  and  there  was  a  mere  administrator 
l/«'  himis  nun  before  the  Court  in  the  suit. 

Lastly,  the  suit  is  in  the  nature  of  an  action  of  froi-er,  and  no  conversion  has  been 
irnved,  which,  at  law,  would  be  essential  to  support  such  an  action.  Beames  on 
_'o4s  (chapter  iv.)  was  also  cited. 

TiiE  M.VSTEK  OF  THE  Roi.LS  [Sir  John  Romilly].  I  am  of  opinion,  in  this  case, 
•hat  the  Defendant  has  no  lien  upon  these  deeds.  It  is  quite  settled,  both  by  principle 
jind  authority,  that  no  person  can  give  a  lien  upon  deeds,  as  against  another  person  ; 
lie  can  only  give  a  lien  as  against  himself,  and  to  the  extent  of  his  own  interest.  In 
|.his  case,  Mrs.  Richards  undoubtedly  has  given  a  perfectly  good  and  complete  lien  to 
jVlr.  Letts  as  against  herself,  and  she  could  not  obtain  these  papers  from  Mr.  Letts 
vithout  paying  him  everything  which  he  was  justly  entitled  to  as  her  solicitor.  After 
jier  death,  Mr.  Letts  was  still  entitled  to  any  lien  upon  these  papers  which  the 
lixecutrix  had  as  against  the  Plaintiff;  Init,  in  my  opinion,  she  had  none.  The  bunion 
j)f  proof  lies  upon  the  Defendant  to  make  out  his  lien ;  and  independently  of  the  suit 
l)f  U'utkk  V.  Itirliards,  and  what  took  place  in  it  (the  effect  of  which  I  shall  presently 
i;onsider),  the  case  is  the  same  as  if  the  lien  had  been  created  by  the  executrix  in 
(avour  of  a  mere  stranger.  Sujjpose  Mrs.  Richards  to  be  .still  alive,  but  by  reason  of 
Home  event  that  had  happened,  her  interest  in  the  estate  had  ceased,  these  deeds  and 
napers  which  relate  to  property  of  which  she  was  tenant  for  life,  with  remainder  to 
jhe  Plaintiff  and  other  persons,  for  whom  the  Plaintiff  is  now  trustee,  they  would 
oroperly  have  been  in  the  custody  of  the  executrix,  so  [190]  long  as  she  was  tenant 
[or  life,  but  when  her  interest  ceased  they  belonged  to  the  persons  who  then  became 
iiutitled  to  the  property.  If  she  were  still  alive,  the  question  would  be  this  :  What 
ien  has  she  upon  these  papers  .'  and  it  would  be  essential  for  Mr.  Letts  to  shew  that 
l;he  had  still  a  lien  upon  them,  as  against  the  Plaintitl". 

;  It  has  licen  argued  that  there  is,  in  point  of  fact,  in  the  Plaintiff  a  mere  continuance 
|pf  the  estate  and  character  of  tiie  legal  per.sonal  representative  of  the  original  testator, 
.rhat  is  so,  but  the  debt  which  was  due  from  the  executrix  to  Mr.  Letts  was  not  due 
|rom  her  in  her  character  of  executrix,  but  was  due  from  her  pensonally  ;  and  whether 
jhe  had  assets  or  not  of  the  testator,  she  would  have  lieen  bound  to  pay  every  penny  to 
;Jr.  Letts,  and  he  would  have  a  right  to  sue  her  personally,  whether  she  had  any  a.ssets 
ir  not.  No  doubt,  in  one  sense,  the  del)t  was  incurred  by  proceedings  relative  to  her 
itfice  of  executrix,  but  it  was  not  a  debt  due  from  her  in  her  character  of  executrix 
•r  legal  personal  representative ;    for  if  so,  she  would  only  have  been  liable  to  the 
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amount  of  assets  which  she  had  received,  but  she  in  point  of  fact  was  personally  liahle 
for  the  whole  amount  due. 

I  will  assume,  in  favour  of  Mr.  Letts,  that  if  the  suit  of  H'm'ick  v.  l!irhai<U  had 
proceeded  to  a  decree,  Mrs.  Kichards  would  have  been  entitled  to  her  costs.  But  in 
what  way  could  those  costs  be  now  obtained  for  Mrs.  Kichards's  estate  f  The  legal 
personal  representative  could  not  revive  the  suit  for  the  purpose  of  obtaining  them. 
It  is  the  rule  of  the  Court,  which  in  a  great  many  cases  may  work  considerable 
injustice,  that  you  cannot  revive  for  the  purpose  of  obtaining  costs.  The  legal 
personal  representative  of  Mrs.  Richards,  therefore,  would  have  no  means  of  ol)taining 
those  [191]  costs  after  her  death.  If  the  costs  of  that  suit  formed  part  of  Mrs. 
Kichards's  estate,  I  do  not  hesitate  to  sa}'  that  Mr.  Letts  would  be  entitled  to  a 
specific  lien  upon  them,  and  that  the  legal  personal  representative  of  Mrs.  Kichards 
might  have  been  entitled  to  retain  the  deeds  until  the  costs  had  been  paid,  which 
might  have  created  a  lien  in  favour  of  Mr.  Letts  ;  but  I  sec  no  means  by  which  those 
costs  can  l)e  made  part  of  Mrs.  Kichards's  estate,  or  Ity  which  her  legal  personal 
representatives  could  recover  them.  The  case,  I  think,  cainiot  stand  differently  from 
what  it  would  if  Mrs.  Richards  were  now  alive,  and  the  suit  were  discontinued  and 
her  interest  in  the  estate  had  determined.  In  that  case,  the  persons  in  remainder 
would  be  entitled  to  recover  those  deeds  and  papers  ;  but  if  she  had  a  lien  upon 
them  in  respect  of  any  costs,  she  would  be  entitled  to  retain  them  for  that  purpose, 
and  Mr.  Letts  would  stand  in  her  place  ;  but  no  costs  would  be  due  to  her. 

I  also  consider  that  the  institution  of  a  suit  makes  no  difference  in  that  respect. 
If  I  am  right  in  this — (which  is  the  principle  and  foundation  of  my  decision),  that 
this  is  a  personal  claim  of  Mr.  Letts  against  Mrs.  Richards,  and  simply  against  her 
estate  ;  and  that  consequently  she  could  give  no  lien  upon  the  deeds,  other  than 
that  which  she  herself  possessed  ;  that  the  burden  of  proof  lies  upon  Mr.  Letts,  and 
that  he  has  failed  in  proving  any  such  lien. 

It  has  been  suggested  that  if  this  were  an  action  at  law,  it  would  be  necessary  to 
prove  conversion  ;  that  is,  a  resistance  to  deliver  up  the  documents  sought  to  be 
recovered.  That  is  so  at  law,  but  in  equity  the  Court  looks  at  the  case  made  by  the 
Defendant ;  it  is  not  necessary  to  apply  to  a  Defendant  before  a  suit  is  instituted  ; 
but  if  the  Defendant  .says,  "  If  you  had  applied  to  me,  I  should  not  have  contested 
your  claim,'  then,  [192]  undoubtedly,  he  gets  the  costs  of  it;  but  if  it  appears  that 
an  application  would  have  been  useless,  and  that  the  Defendant  resists  at  the  hearing, 
the  Court  looks  at  the  case  exactly  in  the  same  point  of  view  as  if  that  right  had 
been  insisted  upon  before  the  bill  had  been  filed  ;  and  in  fact  that  is  what  has  taken 
place  in  this  particular  case.  That  this  is  a  ca.se  of  great  hardship  against  ^Ir.  Letts,  I 
think  no  one  can  doubt ;  because  Mr.  Letts  has  been  honestly  employed  in  using  his 
exertions  for  the  benefit  of  a  client,  with  relation  to  a  suit,  which  seems  to  have  been 
conducted  in  raising  points  which  might  have  affected  Mrs.  Richards  :  and  though  I 
express  no  opinion  as  to  what  the  result  of  the  suit  would  have  been,  or  whether  .she 
would  have  been  entitled,  if  it  had  been  ultimately  decided,  to  the  costs  of  the  suit; 
yet,  in  the  result  of  what  has  happened,  Mr.  Letts  is  debarred  from  claiming  the  costs 
of  that  suit,  except  against  the  estate  of  Mrs.  Richards,  and,  by  reason  of  the 
discontinuance  of  it,  it  cannot  now  be  ascertained  whether  these  costs  could  be  claimed 
by  her  against  the  present  owners  of  these  deeds. 

I  have  already  determined,  in  a  case  in  which  I  gave  judgment  yesterday  {Sluiw 
V.  Neale,  and',  p.  157),  that  a  solicitor  does  not  acquire  a  lien  upon  an  estate  recovered 
in  the  suit.  That  is  totally  distinct  from  the  question  of  having  a  lien  upon  papers 
created  by  the  client  himself. 

I  am  therefore  of  opinion,  in  this  case,  that  there  is  no  lien  upon  these  papers,  and 
that  they  must  be  delivered  up  to  the  Plaintiff,  and  the  Defendant  must  pay  the  costs 
of  suit. 

Note. — Upon  appeal  to  the  Lords  Justices  (28th  May  185-5),  they  considered 
that  if  the  deeds  were  in  the  hands  of  the  widow,  they  could  not  be  taken  out  of  her 
possession  without  indemnifying  her  from  the  costs  of  the  suit  instituted  against  her. 
But  as  it  was  alleged  that  she  was  a  debtor  to  the  estate,  they  held  that  that  fact  must 
be  investigated  and  that  the  question  of  law  must  stand  over. 
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[193]     Hughes  i'.  Ellis.     March  \,  1855. 

[S.  C.  24  L.  J.  Ch.  351  ;  1  Jur.  (N.  S.)  316 ;  3  W.  R.  310.     Questioned,  In  re 
Stringer n  Estate,  1877,  6  Ch.  D.  2.] 

jA  testator  bequeathed  his  residuary  estate  to  his  wife,  "  her  executors,  administrators 
i     and  assigns,"  but  if  she  died  intestate,  then  his  will  was  that  it  should  be  bequeathed 
I     to  A.  and  B.     The  wife  predeceased  the  testator.     Held  (independently  of  that 
circumstance),  that  the  gift  over,  after  an  absolute  interest,  was  void. 

j  The  testator,  by  his  will,  dated  in  1823,  expressed  himself  as  follows: — "I  direct 
'that  all  my  just  debts,  funeral  expenses,  the  expenses  of  proving  this  my  will,  and  all 
bthcr  expenses  attendant  thereon  be  first  paid  by  my  executrix,  hereinafter  named, 
,out  of  my  personal  estate,  and  from  and  after  the  payment  of  the  same,  I  give  and 
ibequeath  the  remainder  of  all  my  personal  estate  and  effects,  of  what  nature  or  kind 
i;he  same  may  bo,  in  manner  following: — videlicet,  I  give  and  bequeath  to  my  mother, 
|Anne  Davics,  the  sum  of  one  shilling.  Also,  I  give  and  bequeath  to  my  brother 
.Hugh,  and  my  sisters,  Maigaiet,  Anne,  Elizabeth,  Sarah  and  Mary,  each  the  sum  of 
.)ne  shilling ;  I  give  and  bequeath  to  my  dear  wife  Mary,  the  rest,  residue  and 
•emainder  of  all  my  estate,  whether  leasehold,  real  or  personal,  of  what  nature,  kind 
.jr  quality  soever  the  same  may  be,  and  to  her  executors,  mlminislrators  and  assigns.  But 
.f  my  said  wife  should  die  intestate,  then  ray  will  is  that  the  said  remainder  of  my 
,!State  shall  be  bequeathed  to  my  nephew  David  Hughes  (son  to  m}'  brother  William), 
ind  to  Margaret  Evans  (niece  of  my  wife's  first  husband),  share  and  share  alike,  their 
leirs  and  executors."     He  appointed  his  wife  sole  executrix. 

Mary  Hughes,  the  wife  of  the  said  testator,  died  intestate,  on  the  16th  of 
iuptember  1854,  in  the  lifetime  of  the  said  testator,  and  who  died  on  the  23d  of 
i)ctober  1854. 

i     [194]  The  Plaintiff  Margaret   Hughes  (formerly   Margaret  E]vans)   by   this   bill 
lainied  a  moiety  of  the  testator's  residuary  estate,  under  the  bequest  over  to  her  and 
i)avid  Hughes. 
'     To  this  bill  the  Defendants  Mrs.  Ellis  and  Mrs.  Parry  demurred. 

Mr.  Kddis,  in  support  of  the  demurrer.     There  is  a  distinct  absolute  gift  of  the 

oMiliie  to  the  wife,  and  to  her  executors,  administrators  and  assigns,  in   the   first 

tistance,   with  a  gift  over,  if  she  should  die  intestate;    that  is,  if  she  should  not 

!ispose  of  it.     This  gift  over  is  void,  being  inconsistent  with  the  prior  absolute  gift. 

in  Ros-t  V.  Ross  (1  Jac.  &  Walker,  154),  there  was  an  absolute  gift  to  A.,  with  a  gift 

•ver,  if  A.  "should  not  receive  or  dispose  of  it  by  will  or  otherwise."    This  limitation 

H  held  void;  "for,"  observed  Sir  Thomas  Pluraer,  "if  you  give  absolute  property 

I  a  person,  you  cannot  subject  it,  for  his  life,  to  a  proviso  that  if  he  does  not  spend 

his  interest  shall  cease"  (1  Jac.  i*c'  Walker,  158).     So  in  Green  v.  Harreij  {\  Hare, 

,28)  there  was  a  bequest  of  a  leasehold  house  to  IJ,,  with  a  gift  over,  "should  he  die 

'■ithout  heir  or  will,"  the  gift  over  was  held  void.  Sir  James  Wigram  observing  (1 

!lare,  431),  "It  has  been  repeatedly  decided,  that  where  a  legacy  is  given  ab.solutely, 

:nd  a  gift  over  is  superadded,  in  the  event  of   the   legatee  dying  without  having 

isjiosod  of  his  legacy,  the  gift  over  is  void  and  the  legacy  is  absolute." 

.\giiiu,  the  wife  having  died  in  the  testator's  lifetime,  both  the  gift  to  ber  and  the 
lift  over  have  lapsed  ;  her  dying  "  intestate  "  could  not  have  reference  to  her  death 
;195]  in  the  testator's  (her  husband's)  lifetime,  for  on  her  death  during  coverture  she 
iuist  necessarily  have  died  intestate. 

Mr.  Freeling,  contra.     By  the  general  rules  of  construction,  where  the  latter  part 

:i  will  is  inconsistent  with  a  prior  part,  the  latter  will  prevail  ;  Shi  rratt  v.  BentUii 

'  Myl.  ^-  K.  149);  Murrell  v.  Sutton  (4  Beav.  478;  5  Beav.  100;  1  Phill.  533);  and 

!'•  general  intent  must  prevail  against  particular  terms  to  the  contrary;  Crone  v.  Udell 

1   Ball  it  B.  470) ;  Sherratt  v.  Bentleij  (2  Myl.  >V-  K.  157).     Hero  the  general  intent  is 

l  favour  of  DaTiiel  Hughes  and  the  Plaintitf,  and  to  give  effect  to  it,  either  the  estate 

the  widow,  her  executors  and  administiators  and  assigns,  must   be  cut  down  to  a 

I   interest  with  a  testamentary  power  of  appointment,  or  the  word  "executors"  may 

I       K.  v.— 19 
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be  construed  "devisees."  In  that  view  the  cases  cited  do  not  apply,  and  the  limitSr 
tion  over  is  perfectly  valid. 

The  intestacy  has  always  reference  to  the  death  of  the  person  whoso  death 
intestate  is  referred  to;  Eilivanla  v.  Edwards  (15  Beav.  357).  There  is  no  lapse,  and 
if  there  be,  it  is  oidy  of  the  wife's  life  interest.  In  Doe  <l.  SUrenson  v.  Glorn  (1  C.  B. 
I\.  448),  there  was  a  devise  to  A.  in  fee,  and  if  he  died  without  leaving  issue,  or  if  he 
did  not  "dispose  or  part  with  "  the  property,  over  to  B. ;  it  was  held  that  the  gift 
over  was  good.  The  present  gift  over  would  be  valid  as  an  executory  devise.  [Thk 
M.VSTEK  OF  THE  RoLLS.  I  assume  there  is  no  real  estate.]  Effect  is  to  be  given 
to  every  part  of  the  will,  and  if  any  part  must  necessarily  Ije  rejected,  it  would  be 
doing  less  violence  to  reject  the  words  "executors,  administrators  and  assigns,"  than 
to  make  the  whole  of  the  gift  over  void. 

[196]  The  M.vstek  of  the  Koli-S  [Sir  John  Romilly].  My  opinion  of  this 
will  is  that  the  testator  intended  to  give  his  wife  an  absolute  interest  in  this 
property,  with  the  power  of  absolutely  disposing  of  it  either  in  her  lifetime 
or  by  will.  If  she  did  not  dispose  of  it  in  her  life  or  by  will,  he  then  intended 
these  gifts  over  to  take  effect.  No  doubt  the  result  is  that  the  gifts  over 
could  not  take  effect,  for  the  wife  took  an  absolute  interest,  and  if  she  died 
without  a  will,  the  residue  would  go  to  her  ne.xt  of  kin.  She  died,  however,  in  the 
life  of  the  testator,  and  I  am  of  opinion  that  a  lapse  took  place  ;  the  testator  might 
have  said  "intestate  in  my  life,"  liut  the  simple  word  "intestate"  excludes  the  con- 
struction that  the  gift  over  was  intended  by  the  testator  to  provide  against  a  lapse, 
because  if  she  had  died  in  his  lifetime,  being  a  feme  coverte,  she  had  no  power  to  do 
any  testamentary  act,  by  making  a  will,  and  she  therefore  must  necessarily  have  died 
intestate. 

I  am  of  opinion  that  he  intended  to  give  her  an  absolute  interest  in  the  property, 
and  if  she  did  not  dispose  of  it  by  will,  the  gift  over  was  to  take  effect,  and  both 
upon  principle  and  on  the  authorities  which  have  been  cited,  such  a  gift  over  could 
not  take  effect. 

The  difficulty  has  been  created  by  the  testator,  his  estate  ought,  if  possible,  to 
bear  the  costs. 


[197]     In  re  Smith's  Will.(I)    Jan.  30,  Feb.  15,  1855. 

[S.  C.  24  L.  J.  Ch.  4G6 ;  1  Jur.  (N.  S.)  220 ;  3  W.  R.  277.] 

A  testator  gave  a  legacy  to  trustees  for  the  maintenance  of  A.  and  B.  during  their 
minority,  "and  when  and  .so  soon  as  the  youngest  child  should  have  been  born 
twenty-one  year.s,"  to  "pay  and  divide"  it  between  them,  if  they  should  then  both 
be  living.  But  if  either  of  them  should  be  then  dead,  then  he  gave  his  moiety  over 
to  other  persons.  They  both  died  before  the  youngest  would,  if  living,  have 
attained  twenty-one,  but  A.,  the  eldest,  had  attained  that  age.  Held,  that  A.  took 
a  vested  interest,  and  that  his  representatives  were  entitled  to  a  moiety. 

The  question  on  this  petition  turned  on  the  construction  of  the  will  of  Samuel 
Smith,  dated  the  13th  of  January  1836. 

By  it  he  gave  £3000  to  two  trustees,  in  trust  to  apply  the  dividends  for  and 
towards  the  maintenance,  education  and  support  of  Samuel  Steele  and  Charles  Steele, 
his  two  illegitimate  children  by  Elizabeth  Steele,  during  their  minority,  and  towards 
the  maintenance  and  support  of  the  said  Elizabeth  Steele,  during  such  minority,  if 
his  trustees  should  think  proper.     The  testator  then  stated  that  the  interest  in  this 


1837.  Testator  died. 
1839.  Charles  died. 
1854.  Samuel  attained  twenty-one 
and  died. 


(1)  Dates. 

-one 

1856.  Charles, 
have 
one. 

if    living,    would 
attained     twenty- 
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bequest  was  to  be  entirely  subject  to  the  discretion  of  his  trustees,  to  expend  either 
the  whole  or  a  part  of  it  for  this  purpose,  or  to  lay  out  any  sum,  not  exceeding  one- 
third  of  the  dividends,  for  the  support  of  ]*]lizabeth  Steele. 

;  The  will  then  proceeds  in  these  words  : — "  And  whm  and  so  mm  as  llw  youwjcst  of 
\my  saitl  two  eMldren  shall  hare  been  born  twenty-one  years,  I  direct  my  said  trustees,  or 
;the  survivor  of  them,  his  executors  or  administrators,  to  pay  and  divide  the  whole 
•jf  the  said  piincipal  sum  of  £3000  equally  Itetween  them  my  .said  [198]  two  children, 
share  and  share  alike,  if  they  .shall  then,  both  be  living ;  but  if  either  of  them  shall  be 
then  dead,  I  then  give  and  bequeath  the  moiety  of  such  deceased  child,  equally 
between  such  of  the  children  of  my  late  sister  Mary  Bushell,  as  shall  live  to  attain 
;wenty-one,  their  executors,  administrators  and  assigns,  respectively.  And  as  to 
dl  the  rest  and  residue,"  ifcc,  "to  my  brother  William  Smith  and  my  sister  Emma 
Smith." 

I  The  testator  died  in  1837,  leaving  the  two  sons  and  their  mother  surviving  him. 
The  youngest  son  Charles  died  in  1839,  at  the  age  of  four  years.  If  he  had  lived, 
(IB  would  have  been  twenty -one  years  of  age  on  the  3d  of  March  1856.  The  eldest 
liOn,  Samuel,  attained  twenty-one  on  the  8th  of  August  1854,  and  he  died  on  the  JGth 
l)f  September  following,  and  consequently  before  the  day  had  arrived  when  Charles 
lad  been  born  twenty-one  years.  He  made  a  will,  bequeathing  his  interest  in  this 
lund  to  his  mother. 

\  This  petition  was  presented  by  the  mother  and  legal  personal  representative  of 
jamuel,  claiming  one  moiety  of  the  fund,  as  vested  in  him  on  his  attaining  twenty- 
ine  years.  The  children  of  Mary  Bushell  claimed  both  moieties  of  the  fund,  on  the 
ground  that  it  was  given  over  to  them,  if  neither  of  the  two  legatees  was  alive  at  the 

ime  when  the  younger  of  them  had  been  born  twenty -one  years.  The  residuary 
legatees  also  claimed  this  moiety  as  lapsed. 

I  Mr.  K.  Palmer  and  Mr.  Colt,  in  support  of  the  petition.  The  bequest,  in  this 
fase,  is  vested.  It  comes  exactly  within  the  principle  of  Leeminrj  v.  Sherratt  (2  Hare, 
;  4),  [199]  where  there  was  a  direction  to  "  pay  and  divide  "  unto  and  equally  among 
jhe  testator's  children,   "as  soon  as   the  youngest  child  should  attain   the  age  of 

wenty-one,"  and  it  was  held  that  a  child  who  attained  twenty-one,  and  died  before 

he  youngest  attained  twenty-one,  took  a  vested  interest.  There  is  a  postponement 
if  the  period  of  division,  but  not  of  the  vesting;  the  gift  of  the  intermediate  interest 

hews  it.  The  word  "  then  "  does  not  import  contingency  in  the  gift  itself,  but  oidy 
lefers  to  the  time  when  the  gift,  already  vested  in  interest,  is  to  come  into  possession. 

'he  case  comes  within  the  class  of  cases  stated  at  length  in  1  liop.  Leg.  (p.  619  (edit. 

Vhite) ).      They  cited  also  Gooc.h  v.  Gooch  (14  Beav.  565);    Saunders  v.  I^autkr  (Cr. 

:  Phill.  240);    Buraston's  case  (3  Rep.  15  b.) ;    and  cases  in   1  Jarm.  Wills  (pp.  734, 

:n4). 

Mr.  Bagshawe  and  Mr.  Doria,  for  the  children  of  Mary  Bushell.  The  will,  in  the 
Lst  instance,  confines  itself  to  the  income  of  the  fund  and  to  the  minority  of  the  two 
!hildren.  Then  follows  the  clause  which  deals  with  the  capital,  and  has  given  rise  to 
.he  present  question.  There  is  no  gift  of  the  capital,  except  in  the  direction  "to  pay 
nd  divide  "  it  at  a  particular  period,  and  it  is  clearly  settled  that,  under  such  a  form 
f  gift,  no  person  can  take  any  interest  in  tlu^  fund,  unless  he  be  living  at  the  period 
!f  division,  the  vesting  being  postponed  until  after  that  event  has  happened.  (See  Leake 
I.  Robinsiin,  1  Mer.  387.)  In  addition  to  this,  here  the  division  is  only  to  tiike  place 
',  if  they  should  then  be  both  living  ;  "  and  besides,  there  is  an  express  gift  over,  "  if 
lither  of  them  should  be  then  dead,"  and  the  same  result  must  follow  if  both  be  then 
load.  If  Charles  were  now  living  and  Samuel  dead,  it  is  cleai'  that  Samuel's  share 
I'ould  belong  t(i  [200]  the  children  of  Mrs.  Bushell,  and  that  Samuel's  representatives 
j'ould  tvike  nothing.  How  then  can  the  ciise  l)e  altered  l)y  the  death  of  Charles  in 
|lie  meanwhile  '.  This  case  dillers  entirely  from  Leemimj  v.  Slienatl.  There  there  was 
I  gift  to  a  class  and  not  to  named  individuals  ;  and  besides,  in  that  case,  there  were 
lo  such  expressions  as  those  :  "  if  they  should  bo  then  living,"  "but  if  either  of  them 
iiould  be  then  dead." 

I  Samuel,  therefore,  not  being  alive  on  the  3d  of  March  1856,  the  event  never 
Kppened,  on  which  alone  he  was  to  take,  and  the  share  intended  for  him  went  over 
l>  the  children  of  Mary  Bushell.     They  cited  Monkhouse  v.  Holme  (1  Bro.  C.  C.  298) ; 
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Mail  V.  tCoikl  (3  Bro.  C.  C.  473) ;  which  were  lioth  cited   in  Leemirtg  v.   Sherraft  (2 
Hare,  14). 

Mr.  Piggott,  for  the  residuary  legatees. 

Mr.  J.  V.  Prior,  for  the  trustees. 

Mr.  K.  Palmer,  in  reply,  referred  to  SaumhiK  v.  Vuulier  (Cr.  it  Ph.  240),  ani 
Parker  v.  Sowerlii/  (1  Drew.  488),  and  contended  that  the  words  "shall  have  been  bor 
twenty-one  years,"  meant  the  termination  of  the  minority  of  Charles,  and  not  a  certaii 
day  in  1856,  and  that  Samuel's  share  vested. 

Thk  M.\ster  of  thk  Koi.l.s  reserved  judgment. 

[201]  J-'i'!>.  15.  Thk  M.vsTEU  OF  T)IE  Koi.i-s  [Sir  John  Komilly].  The  principl 
applicable  to  these  cases  is  now  settled,  and  according  to  this  principle,  as  recognize 
in  Saunders  v.  Faiitier  (Craig  &  Phiil.  240)  and  Leeiiihuj  v.  Slierralt  (2  Hare,  14), 
think  no  doubt  can  now  be  raised,  but  that  if  a  testator  gives  a  sum  of  money  t 
trustees,  and  directs  them  to  apply  the  interest  for  the  benefit  of  legatees  durin 
their  minority,  and  then  directs  the  money  to  be  divided  between  them,  on  the  younga 
attaining  twenty-one,  with  a  gift  over  of  the  share  of  one  who  dies  before  that  pena 
this  constitutes  a  legacy  ilelntiim  in  pnesenti,  Ijut  .wl  rendu  in  in  fvturo,  and  that  an 
child  who  attains  twenty-ono  acquires  a  right  to  the  payment  of  his  share.  ', 

The  ditliculty  arises,  in  this  case,  from  the  peculiar  expression  used  Ijy  the  testator 
who,  instead  of  saying  "  when  the  younger  child  attains  twenty-one,"  makes  the  gi[ 
over  of  the  share  of  a  child  take  ert'ect,  if  that  child  die  before  the  period  when  th 
youngest  of  the  two  children  shall  have  been  born  twenty-one  years  ;  and  th: 
expression,  it  is  urged,  is  dift'erent  from  the  form  usually  employed  in  such  cases,  an 
is  such  as  to  prevent  the  application  of  the  rule  I  have  referred  to,  and  makes  thegi 
over  take  effect  wholly  irrespective  of  the  consideration  whether  the  younger  be  tbel 
alive  or  not. 

I  cannot  but  admit  that  I  have  felt  consideral)le  embarrassment  in  the  case  ;  bul 
taking  the  whole  will  together,  and  considering  the  great  importance  of  not  breakin 
in  upon  an  important  rule  of  construction,  I  [202]  have  come  to  the  conclusion  tha 
the  testator  has  not  expressed  any  intention,  that  the  son  who  had  attained  twenty 
one  should  forfeit  his  share,  because  he  died  before  the  younger  child  attained  twenty 
one.  I  think  that  these  were  vested  legacies,  to  be  paid  to  them  when  the  younge 
child  attained  twenty-one,  but  liable  to  be  divested  in  case  either  child  died  before  h 
became  entitled  to  paj'ment.  ■ 

In  Saunders  v.  Favtier  (Craig  &  Phill.  240),  the  testator  directed  the  legacy  tc 
accumulate  till  the  legatee  attained  twenty-five,  and  then  directed  the  trustees  tc 
transfer  the  fund  to  him.  The  Court  gave  the  legatee  maintenance  out  of  the  interest/ 
and  held  that,  on  his  attaining  the  age  of  twenty-one  years,  he  was  entitled  to  I 
transfer  of  the  capital.  Here  the  testator  has  expressly  directed  the  interest  to  be 
applied  to  the  maintenance  of  the  legatee. 

In  Leeminfj  v.  Sherratt  (2  Hare,  14),  the  testator  directed  the  residue  of  his  freehold 
and  personal  property  to  be  sold,  and  the  produce  divided  amongst  all  his  children! 
so  soon  as  the  youngest  attained  twenty-one,  and  in  case  of  the  death  of  any  of  the 
children  leaving  issue,  he  gave  to  such  issue  the  share  of  the  parent.  The  Court  held 
that  legacy  to  be  vested  in  the  sons  who  had  attained  twenty-one,  but  who  died  before 
the  youngest  child  attained  twenty-one. 

In  this  case,  if  there  had  been  no  gift  over,  it  would,  I  think,  have  been  impossibi) 
successfully  to  have  contended  that  these  legacies  were  not  vested,  at  once,  on  the 
death  of  the  testator,  although  the  payment  was  postponed  till  a  later  period.  Th^ 
dithculty  arises  on  the  terms  of  the  gift  over.  I  am  of  opinion  that  this  [203]  is  a 
gift  over,  not  if  one  child  die  before  a  particular  day,  as  the  25th  of  May  1856,! 
a.ssuming  that  to  be  the  day  on  which  the  youngest  son  wouM  have  been  born  twenty4 
one  years,  but  that  it  is  a  gift  over,  in  case,  when  the  period  of  payment  arrives,  one  ol 
the  children  shall  have  previously  died.  I  think  that  the  period  when  a  child  was 
entitled  to  demand  payment  was  on  attaining  the  age  of  twenty-one  years.  If  there  had 
been  no  gift  over  in  this  case,  Saunders  v.  Vautier  is  a  clear  authority  for  holding  that 
the  .son  Samuel  would  have  been  entitled  to  receive  payment  of  his  share  on  attaining 
twenty-one.  It  was  a  vested  legacy,  the  interest  of  which  was  to  be  applied  for  his 
maintenance  during  his  minority.     What  was  to  become  of  the  interest  during  the 
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nterval  which  would  elapse  between  the  day  when  he  attained  twenty-one  and  the 

lav  on  which  his  brother  was  to  attain  twenty-one  f     It  ditl'ers  in  no  respect  from  a 

lirection  to  pay  it  to  him  at  twenty-five,  which  was  the  case  in  Saunders  v.  J'autiin; 

inless  it  be  more  favonrable  in  favour  of  the  vesting  in  the  case  before  me. 
I  If  both  the  sons  were  now  alive,  and  there  had  been  no  gift  over,  I  should  not,  in 
[;he  views  I  take  of  this  case,  have  hesitated  in  ordering  paytnont  to  Samuel  of  his 
iiioiety,  although  Charles  was  still  an  infant.  If  this  would  be  so,  in  case  there  was 
'lo  gift  over,  does  this  addition  of  this  gift  over  disentitle  him  to  receive  pa3'ment 
')f  his  moiety.'     I  think  not,  for  the  reasons  I  have  already  stated,  as  to  the  true 

construction  to  be  put  on  the  terms  of  the  gift. 

i  I  am  of  opinion  that  this  gift  to  the  children  of  Mary  Bu.shell  is  expressed  to  take 
liffect  in  the  event  of  a  legatee  dying  before  his  share  became  payable  to  him,  that  is, 
jn  the  event  of  his  dying  under  twenty -one.  [204]  I  am  also  of  opinion  that  I 
iihould  be  weakening  an  important  principle  of  construction,  and  giving  too  much 

veight  to  the  peculiar  expressions  used  in  this  will,  viz.,  the  words  "  when  and  so 
'ioon  as  the  youngest  of  my  said  two  children  shall  have  been  born  twenty-one  years," 

f  I  were  not  to  treat  these  words  as,  in  substance,  equivalent  to  the  words  "when  my 

voungest  son  shall  have  attained  the  age  of  twenty-one  years." 

!      Had  the  testator's  intention  been  difterent,  he  ought  to  have  directed  the  legacy 

iiot  to  be  vested  before  a  fixed  day,  and  that  if  the  legatee  died  before  that  day,  his 

legacy  should  go  over  to  the  children  of  Mar}'  Bushell. 

I      This  disposes  of  the  claim  of  the  residuary  legatees.     In  my  opinion  Samuel  was 

Entitled  to  receive  his  share  on  attaining  twenty-one,  and  his  mother,  as  his  legal 

jjersonal  representative,  is  now  entitled  to  receive  it.     I  will  make  an  order  for  the 

iDayment  of  it  to  her,  as  his  legal  personal  representative.     The  cost  of  all  parties 

I'nust  be  paid  out  of  the  fund. 


[205]     Brockleb.\xk  v.  Johnson.(I)     Feb.  21,  March  19,  1855. 

[S.  C.  24  L.  J.  Ch.  505  ;  1  Jur.  (N.  S.)  318 ;  3  W.  K.  341.] 

The  testator  devised  his  real  and  personal  estate  to  trustees  to  convert  and  invest,  and 

pay  the  income  to  his  daughter  for  life,  and  after  her  decease  to  divide  the  fund 

I    among  "all  her  children  then  living,"  provided  all  such  children  may  then  have 

attained  twenty -one  ;  if  not,  he  directed  the  fund  to  be  placed  out  at  interest,  and 

the  interest,  &c.,  to  be  applied  for  the  maintenance  and  bringing  up  of  all  such 

children,  until  the  youngest  should  attain  twenty-one,  when  the  fund  was  to  be 

!    divided  amongst  such  children  as  should  be  then  living,  and  the  issue  of  such  of 

'    them  as  should  be  dead,  the  issue  to  take  their  parents'  share.     Held,  that  a  child 

I    who  survived    the  mother,   attained    twenty-one,   but  died    befoie   the  youngest 

attained  twenty-one,  took  an  absolute  vested  interest. 

n  construing  a  will,  if  two   passages  in  it  are  directly  opposed  to  each  other,  the 

latter  will    prevail ;    but   where    there   is  a   mere    inconsistency,   the  Court   will 

endeavour  to  discover,  from  the  whole,  the  real  meaning  of  the  testator,  and,  if 

possible,  reconcile  all  its  parts. 


The  testator  devised  his  real  and  personal  estate  to  trustees,  upon  trust,  to 
•onvert  and  invest,  and  pay  the  income  to  his  daughter,  Betty  Jones,  for  life.  And 
ifter  the  decease  of  his  daughter,  he  directed  his  trustees  to  sell  his  messuages  in 
Wetherfiehl,  and  the  money  arising  therefrom,  together  with  the  rest  of  the  money 
'  ested  in  them,  to  "  call  in"  and  equally  pay,  distribute  and  divide,  luito  and  amongst 


(1)  Dates. 

1820. 

Testator  died. 

1852. 

Youngest    child 

attained 

1840. 

Betty  died. 

twenty-one. 

1841. 

Henry  died,  having  attained 
twenty-one. 
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all  and  every  the  child  or  children  of  my  said  daughter  as  iiliall  he  then  lirinfj,  if  nun. 
than  one,  or  if  there  shall  Ije  only  one  such  child,  then  unto  such  child  owXy,  praridci 
(ill  surh  chUiInn  )iiai/  /lien  /iiiir  allaiiiid  thr  iii/i'  of  tv:rntij-oiu'  i/euiv.  But  if  such  child  u\ 
chililicn  shall  not  have  attained  the  age  of  twenty-one  years,  at  the  time  of  my  sai.l 
daughter's  decease,"  then  he  directed  the  money  to  arise  hy  such  sale  to  be  investcil, 
"and  the  interest,  dividends  and  annual  produce  thereof,  and  of  the  rest  of  the 
money  so  to  be  placed  out  at  interest,  as  therein-[206]-before  directed,  to  be  paid  and 
apjilied  for  and  towards  the  maintenance,"  iS:c.,  "of  all  and  every  such  child,  until 
the  3-oungest  of  them  shall  have  attained  the  age  of  twenty-one  years:  and  when 
and  so  soon  as  the  youngest  of  such  child  or  children  shall  have  attained  the  said  age 
of  twenty-one  years,  then  ujwn  trust,  that  they,  my  said  trustees  and  executors,"  iVc, 
"do  and  shall  pay,  transfer,  distribute  and  divide  the  money  to  l)e  raised,  as  afore- 
said, with  so  much  of  tiie  balance  remaining  in  his  or  their  hands,  as  shall  not  have 
been  paid,  laid  out  and  expended,  for  and  towards  the  maintenance,"  \c.,  "  of  ail 
and  every  such  child  or  children,  unto  and  Cfiually  between  and  amongst  all  and 
every  siii-li  child  iir  rhihlmi  as  shall  hi'  then  livinij,  and  the  issue  of  such  of  them  as  shall 
be  then  dead  ;  save  that  such  issue  shall  only  take  and  be  entitled  to  such  part  or 
parts  thereof  as  the  parent  of  such  issue  woukl  by  this  my  will  have  taken  or  he 
entitled  to  if  living." 

The  testator  died  in  1820,  and  his  daughter  died  in  1840,  leaving  six  children, 
some  having  attained  twenty-one  and  others  not.  The  youngest  of  such  children 
attained  twenty-one  in  1852,  but,  in  the  meanwhile,  one  of  them,  Henry,  attained 
twenty-one,  and  died  w-ithout  issue  in  1841,  having,  in  1838,  .sold  his  share  in  the 
residuary  estate  to  an  insurance  company  repiesented  by  the  Plaintitl's. 

The  other  five  children  contended  that,  as  Henry  Jones  did  not  live  until  tlic 
youngest  child  of  Betty  Jones  attained  twenty-one,  his  assignees  took  no  interest  in 
the  residuary  estate. 

The  Plaintiffs,  however,  submitted  that  Henry,  having  survived  his  mother  and 
attained  twenty-one,  had  acquired  a  vested  and  tiansmissible  interest. 

[207]  The  Solicitor-General  (Sir  li.  Bethell)  and  Mr.  Cairns,  for  the  riaintiffs. 
AVheu  a  provision  is  made  for  children,  the  Court  leans  to  that  construction  which 
gives  them  a  vested  interest,  and  especially  at  the  time  at  which  they  most  require  it, 
namely,  on  attaining  their  majority.  It  will,  therefore,  in  this  instance,  endeavour 
to  put  a  rational  construction  on  the  will,  and,  if  possible,  give  a  share  to  all  the 
children  living  at  the  daughter's  death.  In  the  first  place,  before  examining  the 
construction  of  this  will,  look  at  the  palpable  absurdity  which  the  view  taken  by  the 
other  side  involves  ;  it  does  or  might  lead  to  a  total  intestac}^  for  suppose  there  were 
six  children  at  the  death  of  the  daughter,  but  five  of  them  should  attain  twenty-one 
and  die  before  the  youngest,  and  then  that  the  youngest  should  die  before  attaining 
twenty-one,  the  whole  bequest  would  be  defeated.  So  that  although,  if  all  the 
children  shoukl  have  attained  twenty-one,  at  the  death  of  their  mother  they  were  all 
to  have  their  shares  then  paid,  yet  if  only  one  should  be  under  that  age,  the  whole  is 
to  be  in  suspense,  and  perhaps  fail,  owing  to  the  mere  personal  disability  of  the  sixth 
child  to  give  a  receipt  for  his  share.  The  canon  of  construction  applicable  to  this 
case  is  given  in  a  variety  of  cases,  but  it  is  well  expressed  by  the  Master  of  the  Iloll-'> 
in  Cvor.itr  v.  Fisher  (4  Kuss.  401),  where  he  observes  that  "the  Court  would  not, 
unless  forced  by  the  plainest  words,  adopt  a  construction  by  which  the  interest  of  a 
child  of  full  age,  and  settled  in  life,  would  be  divested,  if  it  happened  to  die  before 
the  youngest  child  attained  twenty-one." 

We  contend  that  Henry  Jones,  on  the  death  of  his  mother,  took  one-sixth  part  of 
the  fund  absolutely.  In  the  first  place,  the  direction  is  to  pay  to  "all  the  children 
at  the  death  of  the  daughter,  provided  all  had  attained  twenty-one."  Those  words 
do  not  make  the  gift  [208]  depend  upon  all  attaining  twenty-one,  but  the  direction 
in  etl'ect  is  this — first,  "you  are  to  pay  all  who  have  attained  twenty-one;"  but, 
secondly,  "if  all  such  children  shall  not  have  attained  twenty-one,  you  are  to  place 
out  their  money  at  interest,  and  support  the  infants;"  this  and  all  that  follows  is 
applicable  to  those  children  only  who  might  be  infants  at  the  death  of  the  daughter, 
and  to  them  only.  The  whole  is  plain  and  intelligible,  if  you  read  it  thus — "but  if 
any  of  such  children  shall  not  have  attained  twenty-one,"  then  invest  their  shares. 
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The  word  "money"  thus  directed  to  be  invested  does  not  mean  the  whole  of  the 

money  produced  liy  the  sale,  but  the  money  which,  but  for  their  infancy,  would  be 
.  payable  to  the  infants,  and  which  could  not  be  parted  with  under  the  anterior  direc- 
1  tion  ;  and  the  words  "to  be  paid  and  applied  for  and  towards  the  maintenance,"  &c., 
I  "of  all  and  every  such  child,"  i*tc.,  mean,  not  the  adult  children,  but  the  class  of 
I  minors  only,  who  are  respectively  to  bo  maintained,  iVc,  till  the  youngest  attains 
[  twenty-one  ;  and  so  soon  as  that  event  happens,  the  ultimate  distribution  is  to  take 
I  place.  By  this  construction,  effect  is  given  to  the  whole  of  the  will,  no  violence  is 
;  done  to  any  part,  and  the  class  compiised  in  the  woi-ds  "if  all  such  children  shall  not 

have  attained  twenty-one,"  &c.,  would  be  a  subordinate  class.     The  Plaintiffs  might, 

if  necessary,  contend  that  any  one  who  attained  twenty-one  became  entitled  to  take ; 

hut  that  is  not  neces.sary,  and  the  limited  proposition  contended  for  is  this  :  that  the 
[  children  who  survived  the  daughter  and  attained  twenty-one  became  entitled  to  .an 
I  absolute  vested  interest.  If  this  were  not  so,  it  would  have  been  sufficient,  according 
i  to  the  construction  contended  for  by  the  l)efendants,  to  have  simply  directed  a 
I  division  to  be  made  when  the  youngest  should  have  attained  twenty-one  ;  but  the 
I  testator  has  directed  it  at  the  daughter's  [209]  death.     They  cited  Ifowgrare  v.  Caitier 

(■3  Ves.  &  B.  79);  JJouirrie  v.  Bonmic  (i  Phill.  349);  Leeming  \.  Slicrmtt  (2  Hare,  14); 

Saitiulers  v.  Vuntia-  (Craig  &  Phill.  240  ;  4  Beav.  11.5) ;  C/iaffers  v.  AhcU  (3  Jnr.  577). 
Ml'.  K.  Palmer  and  Mr.  J.  V.  Prior,  contra.     It  is  impossible  to  oxercome   the 

express  directions  of  the  will,  that  the  division  is  only  to  be  made  on  the  daughter's 
.death,  "provided  all  such  children  might  have  attained  twenty-one;"  and  if  not, 
;  then  the  division  is  to  be  made,  "  when  and  so  soon  as  "  the  youngest  should  have 
;  attained  twenty-one,  amongst  all  such  chiHren  "us  should  he  then  living."  This  very 
.  principle  is  laid  down  in  the  case  referred  to  by  the  Solicitor-General,  as  containing 
I  a  canon  of  construction  favourable  to  his  view  of  the  question.  The  Court  is  asked 
I  to  disregard  the  testator's  express  words,  on  the  ground  of  an  intention  resting  on 
!  presumption  only,  but  there  are  no  words  expressive  of  any  such  intention,  and  the 
;  directions  to  the  contrary  are  clear  and  unambiguous.  It  is  even  conceded,  that  if 
I  there  be  a  statement  in  a  will  which  is  ambiguously  expressed,  the  Court  will  lean  to 

that  construction  which  will  give  a  vested  interest,  at  the  time  when  the  children  are 
,  most  in  need  of  it.  But  here  thei-e  is  no  ambiguity  ;  one  of  these  children  might 
I  have  attained  twenty-one  and  died  in  the  lifetime  of  the  daughter,  and  yet  he  would 
;  not  take,  even  if  he  had  left  issue. 

What  then  is  the  consti-uction  of  the  words  "  provided  all  such   children   may 

then  have  attained  twenty-one,"  &c. !  It  is  said  that  they  mean  "if  all  have  attained 
I  twenty-one,  they  are  to  be  paid  their  shares,  but  if  not,  then  such  only  as  have 
.  attained  that  age  are  to  be  paid."  Undoubtedly  the  literal  construction  makes  [210] 
I  the  payment  contingent  on  the  event  of  all  having  attained  twenty-one,  and  the 
I  sub.se(iuent  pas.sages  place  it  beyond  doubt.     But  assuming  that  the  gift  is  not  con- 

■  tingent,  why  does  the  testator  direct  the  trustees  to  convert  and  place  out  the  whole 
;  of  the  money  at  interest,  and  maintain  "all  "  the  children  .'  There  is  the  first  diffi- 
I  culty  to  bo  met  Ijy  the  other  side.  They  .say  that  this  does  not  mean  all  the  money, 
'  but  oidy  that  part  of  it  which  belonged  to  the  infant  children  ;  but  "the  money  to 
I  arise  by  such  sale  "  must  mean  all  the  fund  ;  and  it  is  to  lie  applied  to  the  mainten- 
;  ance,  \c.,  of  all  awl  every  such  child,  kc,  till  the  youngest  attains  twenty-one.  The 
'  gifts  for  maintenance,  Ac,  contiime  to  have  effect  after  the  children  attain  twenty-one, 

■  and  if  the  construction  be  as  contended  for  by  the  other  side,  that  the  division  was  to 
;  take  place  toties  ipiotifs,  as  each  attains  twenty-one,  there  would  be  nothing  to  ilivitle 
!  on  the  youngest  attaining  twenty-one,  as  he  would  be  then  entitled  to  the  whole 
i  remaining  fund,  but  a  division  is  undoubtedly  then  contemplated.  The  construction 
i  contended  for  by  the  Plaintiffs  reijuires  words  to  be  supplied,  but  there  is  a  numerous 
'  class  of  cases  cited  in  1  Jarman  on  Wills  (p.  771),  shewing  that  the  Court  does  not 
!  introduce  words  to  holj)  out  the  meaning.  There  are,  in  fact,  two  contingencies ; 
I  first,  if  all  the  children  at  the  daughter's  decease  hail  attained  twenty-one  ;  and 
i  secondly,  if  at  her  decease  all  had  not  attained  twenty-one,  and  the  testator  intended 
I  the  objects  of  the  gift  to  be  different  in  the  different  events.  The  Manjuis  of  Ihite  v. 
i  Haniian  (9  Beav.  320,  corrected  in  IG  Beav.  166) ;  Jlorcham  v.  liignall  (8  Hare,  131); 

Newman  v.  Xeivman  (10  Sim.  51) ;  In  re  Smith's  Will  {ante,  p.  197),  were  cited. 
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The  Solicitor-General,  in  reply. 

[211]  The  Master  of  the  Rolls.  I  shall  take  some  time  to  consider  tliis 
case. 

March  19.  The  Master  of  the  Rolls  [Sir  Jolm  Roniilly].  The  ((iiesti(jii  is, 
whether  the  .shares  given  to  the  chilflren  of  the  testator's  daughter  vested  in  all  tliuse 
who  survived  their  mother,  or  whether  the  estate  is  divisible  amongst  such  of  tliera 
only  as  were  alive  when  the  youngest  attained  twenty-one,  either  by  reason  of  the 
interests  not  having  vested  till  that  time,  or  by  their  having  become  divested  by  thoir 
death  l)efore  the  youngest  attained  the  age  of  twentj'-one. 

The  first  part  of  the  clause  gives  a  clear  vested  interest  to  the  children  who 
survived  their  mother.  I  think  that  the  next  words,  "provided  all  such  children  may 
then  have  attained  the  age  of  twenty-one  years,"  do  not  delay  the  vesting,  but  that 
they  are  merely  expressive  of  the  testator's  desire  that  the  legacies  should  not  be  paid 
till  the  youngest  child  should  attain  twenty-one,  but  that  the  shares  of  the  children  wore 
to  be  ascertained  at  the  death  of  the  mother. 

Such  being  my  opinion  upon  the  construction  of  these  words,  I  must  hold  that  the 
legacies  remain  vested,  unless  I  find  words  in  the  other  parts  of  the  will  to  destrcjy 
the  vesting  in  the  first  part  of  the  clause.  The  passage  which  immediately  follows  is 
confirmatory  of  this  construction,  for  it  directs  the  interest,  dividends  and  aiuiual 
proceeds  to  be  paid  and  applied  for  and  towards  the  maintenance,  support  and  educa- 
tion of  all  and  every  such  child  and  children,  until  the  youngest  of  them  should  attain 
the  age  of  twenty-one  years.  Assuni-[212]-ing  two  or  three  of  them  had  not  attained 
twenty-one  at  their  mother's  death,  the  whole  income  would  then  have  been  apjjlicaljle 
to  the  maintenance,  education  and  support  of  all  the  children,  including  those  who 
might  have  attained  their  majority,  until  the  youngest  of  them  attained  twenty-one; 
fur  I  apprehend  that  under  these  words  an  adult  child  who  survived  his  mother 
would,  in  my  view  of  the  case,  be  entitled  to  receive  an  aliquot  share  of  the  income 
{Hadham  v.  Mee,  1  R.  &  M.  631),  as  undoubtedly  he  would,  if  he  were  an  infant 
at  the  death  of  the  testator's  daughter,  and  attained  twenty-one  before  the  youngest 
died. 

The  subseijuent  passages,  I  admit,  appear  inconsistent  with  the  view  I  have 
already  expressed.  The  will  proceeds  thus : — "  And  when  and  so  soon  as  the 
youngest  of  such  child  or  children  shall  have  attained  the  age  of  twenty-one  \-ears," 
then  upon  trust  to  pay  and  divide  the  money  "amongst  all  and  every  such  child  or 
children  as  shall  be  then  living,  and  the  issue  of  such  of  them  as  shall  be  then  dead," 
the  issue  to  take  their  parent's  share.  It  cainiot  be  denied  that  these  words  are 
difficult  to  1)6  construed  consistently  with  the  previous  clause  ;  but  I  am  unable  to 
give  a  consistent  view  to  the  whole  will,  if  I  reject  the  conclusion  to  be  drawn  from 
the  first  part  of  it.  If  the  latter  part  of  the  clause  were  to  prevail,  the  result  would 
be  that  if  a  child  died,  leaving  children,  before  the  testator's  daughter,  and,  at  her 
death,  all  the  other  children  had  attained  twenty-one,  the  grandchildren  would  be 
excluded ;  but  if  one  only  of  the  children  was  an  infant,  then  the  grandchildren 
might  take ;  this  is,  in  my  opinion,  an  inconsistent  intention  to  attribute  to  the 
testator. 

It  is  urged  that  if  two  passages  in  a  will  are  inconsistent,  the  latter  is  to  prevail. 
This,  no  doubt,  is  true  [213]  where  two  passages  are  directly  opposed  to  each  other  (1) ; 
but  where  this  is  not  so,  and  there  is  a  mere  inconsistency,  it  is  the  duty  of  the  Court 
to  endeavour  to  discover,  from  the  whole  will,  the  real  meaning  of  the  testator,  and, 
if  jiossible,  to  reconcile  all  its  parts. 

What  the  testator,  in  my  opinion,  meant,  was  this  : — That  all  the  shares  should 
vest  upon  the  death  of  the  daughter,  but  that  the  shares  should  not  be  actually  paid 
until  the  youngest  attained  twenty-one,  and  that  those  children  who  had  attained 
twenty-one  should  be  allowed  to  enjoy  the  interest  upon  their  shares ;  although  the 
words  of  the  will  are  that  it  is  to  be  applied  to  their  maintenance,  education  and 
support,  and  that  if  they  died  leaving  issue,  their  shares  should  go  to  their  repre- 
sentatives.    The  passage  which  alludes  to  accumulation  of  the  shares,  does  not,  in  my 

(1)  Citm  duo  infer  se  puqiiantia  reperitmlur  in  iestainento,  ultimum  ralum  est. — Co.  Litt. 
112  b. ;  and  see  Sherratt  v.'  Bentley,  2  Myl.  &  K.  149. 
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opinion,  prevent  my  coming  to  this  conclusion.    The  reported  cases  afford  no  assistance. 

The  will  is   very  obscurely  worded,  and  I   have  had  very  considerable  ditticulty  in 

coming  to  a  conclusion.  The  first  part  of  the  will  is  not  reconcilable  with  the  latter 
■  part  ;  but  I  have  given  the  balance  of  my  opinion  in  favour  of  the  earlier  passage, 

which  is  more  distinct  and  clear  as  to  its  meaning,  and  also  because,  in  cases  of  doubt, 
;  the  Court  leans  to  that  construction  which  leads  to  an  early  vesting.    I  must  therefore 

hold  that  Henry  took  a  vested  interest. 

j  [214]     In  re  Blakemore's  Settlement.     March  26,  27,  1855. 

'Limitations  of  a  term  to  trustees,  upon  trust  to  raise  portions  for  the  children  of  A. 
surviving  A.  and  B.,  "  to  vest  in  and  to  be  paid  and  payable  to  "  them  at  their  ages 
of  twenty-four  years,  with  maintenance,  &c.,  in  meanwhile,  out  of  the  expectant  or 
presumptive  shares,  and  a  gift  over  on  the  death  of  all  before  their  shares  should 

f     become  vested.     Held  void  for  remoteness. 

I       By   a  settlement,   made   in   June    1829,   certain   lands  were  limited  to  Thomas 

iBlakemore  the  elder,  for  life,  with  remainder  to  three  trustees,  for  a  term  of  lOUO 

iyears,  upon  trust,  after  the  decease  of  Thomas  Blakemore  the  elder,  and  of  his  son 

iJohn  Blakemore,  to  raise  £1500  as  a  portion  or  portions  for,  and  for  the  sole  benefit 

Und  advantage  of,  the  child  or  children  of  the  said  John  Blakemore,  lawfully  begotten, 

'and  surviving  him  and  the  said  Thomas  Blakemore  the  elder;  such  sum  of  £1500  to 

ivest   in  and  to  be   paid   to,  between   and  among  such  child  or  children  in  manner 

■following ;  (that  is  to  say)  if  there  shall  l)e  but  one  such  child,  the  whole  of  the  said 

isum  of  £1500  Id  vest  in  and  he  paid  and  ]iai/alile  to  such  (mil/  child  at  his  or  Iter  a///.'  of 

\iwtntii-four  years,  if  the  same  age  or  time  shall  be  attained  or  happen  after  the  decease 

lof  the  survivor  or  longer  liver  of  the  said  Thomas  Blakemore  the  elder,  and  John 

!iilakemore  ;  but  if  the  .same  shall  be  attained  or  happen   in   the   lifetime  of  such 

survivor,   then   immediately  upon   or  after  his  decease  ;   and  if  there  shall  be  two 

br  more  such  children,  then  the  said  sum  of  £1500  to  vest  in,  and  be  paid  and  payable 

:to,  between  or  among  such  two  or  more  children  in  equal  shares  and  proportions,  the 

|jhare  or  shares  of  such  of  them  as  shall  be  a  son  or  sons  to  vest  in,  and  to  be  paid  and 

ipayaljle  to  him  oi'  them  respectively,  at  his  or  their  age  or  respective  ages  of  twent}-- 

;four  years ;    and  the  share  or  .shares  of  such  of  them  as  shall  be  a  daughter  or 

daughters  to  vest  in  and  lie  paid  and  payable  to  her  or  them  respectively  at  her  or 

!;heir  like  age  or  respective  [215]  ages  of  twenty-four  years,  if  the  same  ages  or  times 

jrespectively  shall  be  attained  or  happen  after  the  decease  of  the  survivor  or  longest 

liver  of  the  .said  Thomas  Blakemore  the  elder,  and  John  Blakemore  ;  but  if  the  same 

lihall  lie  attained  or  happen  in  the  lifetime  of  such  survivor,  then  immediately  upon  or 

■ifter  his  decease."     It  then  provided  that  if  "an}-  one  or  more  of  them  (the  children) 

jihall  die  before  he,  she  or  they  shall  acquire  a  rested  interest  or  interests  '  in  the  fund 

I 'under  or  by  virtue  of  the  trusts,  powers  and  provisions  thereinbefore  contained," 

bhen  the  original  share  intended  to  be  thereby  provided,  and  the  surviving  or  accruing 

jihare,  "  shall  vest  in,  accrue  and  belong  to  the  survivor  or  survivors,  or  other  or  others 

ijf  such  children,"  equally,  in  the  same  way  as  their  original  shares.     The  trustees 

livere  empowered,  after  the  decease  of  John  Blakemore  and  Thomas  Blakemore  the 

lilder,  til  apply  the  interest   "of  the  expectant  or  presumptive  share  of  every  such 

|;hild,"  as  aforesaid,  of  the  said  John  Blakemore,  who  shall  then  l>e  under  the  ago  of 

hwenty-four  years,    "for   or   towaids    his   or   her    maintenance,"   vtc,    "until   they 

i-espectively  attain  twenty-four.     If  the  £1500  should  be  raised,  and  all  and  every  the 

j;hil<lrcn  or  child  of  the  said  John  Blakemore,  for  whose  benefit  the  same  was  provided, 

lihall  depart  this  life  before  his  or  her  shares  or  share  siiall  become  rested,  under  the 

j-rust.s  and  tliructions  hcreinliefore  for  that  purpose  contained,"  the  ti-ustces  were  to 

|iold  it   in  trust   for  Thomas  Blakemore  the  younger.     The  estate   was  limited   in 

]-emainder  in  fee  to  John  Blakemore  the  younger. 

I      Thomas  Blakemore  the  elder  died  in  1833,  John  Blakemore  died  iu  1844,  leaving 
luj  infant  daughter,  and  Thomas  Blakemore  the  younger  died  in  1852,  and  his  widow 
ivas  his  executrix. 
R.  v.— 19* 
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[216]  A  question  being  raised  as  to  the  validity  of  the  trust  in  favour  of  the 
chiliireii  of  John  Blakemore  on  their  attaining  twenty-four,  the  £1500  was  paid  into 
Court ;  and  Mrs.  Blakemore,  the  executrix  of  Thomas  Blakemore  the  younger, 
presented  a  petition  for  payment  of  the  money  to  her. 

Mr.  FoUett,  for  the  Petitioner,  contended  that  the  limitation  to  a  class  which  did 
not  vest  until  they  attained  twenty-four  was  void  for  remoteness. 

Mr.  (Treene,  for  the  infant  child  of  John  Blakemore.  The  first  branch  of  the  clause 
is  clearly  valid.  The  trustees  are  to  raise  the  fund  as  a  portion  of  the  children  of 
John,  surviving  him,  and  his  father.  What  follows  relates  to  the  payment.  The 
word  vest  is  used,  not  in  its  onlinary  sense,  but  in  the  sense  of,  "  not  subject  to  be 
divested  or  indefeasible,"  as  in  Tai/lor  v.  FrohUhcr (aXiQ  (4ex  .fc  Sm.  191).  The  vesting 
is  made  clear  by  the  gift  of  the  whole  intermediate  income  for  maintenance.  Davitt 
V.  Fisher  (h  Bans'.  201). 

Mr.  Rudall,  for  the  purchaser  of  the  estate. 

Mr.  Horsey,  for  the  trustees.     The  following  cases  were  also  cited :  Fonereau  ▼, 
Ftmereau  (3  Atk.  645) ;  Hoath  v.  Ilmith  (2  Bro.  C.  C.  4) ;  MarquU  of  Bute  v.  Ho-rma 
(9  Beav.  .320,  corrected  16  Beav.  166);  Bull  v.  Pritchard  (1  Kuss.  213;  5  Hare,  567) 
Neu-man\.  Netoman  (10  Sim.  51) ;  Bland  v.  U'Uluuits  (3  Myl.  &  K.  411). 

The  M.\ster  of  the  Rolls  reserved  judgment. 

[217]  March  27.  The  Master  of  the  Rolls  [Sii'  John  Romilly].  The  questior 
on  this  settlement  is,  whether  a  sum  of  £1500,  which  is  directed  to  be  raised  foi 
portions,  by  the  terms  of  the  settlement,  became  vested  in  the  children  of  Johil 
Blakemore,  on  the  death  of  the  tenant  for  life,  or  whether  the  vesting  is  postponed 
until  they  attain  twenty-four.  It  is  obvious  that,  if  the  gift  did  not  vest  on  the  death 
of  the  tenant  for  life,  it  is  too  remote,  and  that  effect  cainiot,  therefore,  be  given  to  it.' 

The  Court,  no  doubt,  strives  to  support  the  limitations  contained  in  an  instrument,' 
and  to  make  it  effectual  if  it  can,  and  it  also  leans  to  that  construction  by  which  thei 
earliest  period  of  vesting  may  be  attained  ;  but  then,  the  Court  must  construe  thfl 
words  as  it  finds  them,  and  cannot  vary  them,  in  order  to  do  that  which  it  considers 
more  convenient.  After  some  reluctance,  I  have  come  to  the  conclusion  that  the 
portions  did  not  vest  in  the  children  till  they  attained  twenty-four,  and  that  they  are 
therefore  too  remote,  and  cannot  take  effect.  The  words  are,  "levy  and  raise  the 
sum  of  £1500  of  lawful  British  money  as  a  portion  or  portions  for,  and  for  the  sole 
benefit  and  advantage  of  the  child  or  children  of  the  said  John  Blakemore,  lawfully 
begotten,  and  surviving  him,  and  the  said  Thomas  Blakemore  the  elder."  Now  I 
concur  in  the  argument  addressed  to  me  by  !Mr.  Greene,  that  if  the  clause  in  thei 
settlement  had  stopped  there,  there  would  be  no  doubt  that  the  portions  were  given  i 
to  the  children,  as  a  class,  who  survived  Thomas  and  John  Blakemore. 

The  portions  being  thus  far  vested,  I  should  require  strong  words  to  recall  the  I 
vesting.  But  the  instru-[218]-ment  goes  on  to  say,  that  the  £1500  is  to  vest  in,  and 
to  be  paid  to  them,  "  at  his  or  hei'  age  of  twenty-four  j'ears,"  &c.  Jsow  the  words 
"vest  in  "  have  a  distinct  and  definite  meaning,  and  this  passage  therefore  clearly 
imports  that  the  portions  are  not  to  vest  earlier  than  at  the  age  of  twenty-four.  I 
am  far  from  saying  that  these  words  cannot  be  controlled  i  for  no  doubt  they  may  bei 
controlled  by  subsequent  expressions,  and  I  then  have  to  look  whether  there  are  any 
such  subsequent  expressions. 

The  gift  over  is,  if  all  the  children  shall  die  before  their  shares  shall  become  vested, 
under  the  trusts  thereinbefore  contained.     It  was  stated  before,  when  they  were  to 
become  vested,  and  I  therefore  assume  that  the  gift  over  is  to  take  effect  if  they 
should  all  die  before  attaining  twenty-four  years.     The  provision  for  maintenance  is  I 
to  apply  the  income,  not  of   the    share  of   each  child,  but  "of   the  expectant  or 
presumptive  share,"  and  therefore  treating  the  shares  as  not  being  then  vested.     It  is 
also  to  be  observed  that  this  is  a  case  of  a  deed,  and  not  of  a  will ;  and  though  I 
should  not  deal  with  this  distinction  very  strictly,  j'et  there  is  not  so  much  latitude  i 
of  construction  in  deeds  as  in  wills ;  for  although,  in  both  cases,  you  must  try  to 
ascertain  the  meaning  of  the  parties,  yet  you  are  more  tied  down  to  the  actual  words  i 
used  in  the  case  of  a  deed  than  of  a  will.     The  expressions  throughout  the  deed  dot 
not  in  any  respect  tend  to  modify  the  effect  of  the  previous  words  "vest  in."     I  am  i 
unable  to  bring  this  case  within  the  principle  of  the  cases  of  Bland  v.  JFilliams  and 
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Vuijlw  V.  Frohisher,  where  the  gift  over  was  upon  death  under  a  certain  age,  without 
eaving  issue;  and  I  have  come  to  the  conchision  that  these  portions  were  not  to 
■est  until  the  children  attained  twenty -four,  and  the -necessary  consequence  is,  that 
hey  are  too  remote. 

[219]    Gray  v.  Haig.     Haig  v.  Gray.     Dec.  13,  U,  15,  21,  22,  1854; 
Jan.  10,  15,  Man  22,  1855. 

[S.  C.  13  Beav.  G5.] 

jVhen  an  accounting  party  destroys  the  accounts  before  the  matters  have  been  finally 
I  adjusted,  and  still  more  pending  a  litigation,  the  Court  will  presume  everything 
!  most  unfavourable  to  him,  consistent  with  the  established  facts. 
y.'he  Court  will  not  act  on  the  testimony  of  a  single  witness  against  the  express  denial 
I  on  oath  of  the  Defendant ;  but  where  the  w-ritten  evidence  has  been  destroyed  bv 
\  the  Defendant  pendente  lite,  the  Court  will  assume  that,  if  forthcoming,  it  would 
I  liave  proved  the  statement  of  the  single  witness, 
f  an  agent,  by  his  own  conduct,  makes  it  impossible  to  ascertain  the  amount  of  profit 

I  I'ulized,  he  will  be  disallowed  the  commission,  which,  otherwise,  and  according  to 

I  lie  contract,  he  would  l)e  entitled  to  claim. 

lu'  Plaintiffs  appointed  the  Defendant  their  agent  for  the  sale  of  spirits  at  a 
.  commission.  The  Defendant  had  made  profits  by  the  sale  of  the  Plaintiffs'  goods, 
■  for  which  he  had  not  given  credit ;  he  had  also  made  profits  by  selling  his  own 

spirits  mixed  with  those  of  his  principals,  and  he  had  destroyed  books  of  account 
i  pending  the  litigation.     The  Court  disallowed  him,  in  taking  the  accounts,  £7000, 
I  the  amount  of  commission,  which,  by  the  contract,  he  would  have  been  entitled  to 
[  if  his  conduct  had  been  propel', 
ji  charge,  made  by  an  agent  for  the  .sale  of  goods  against  his  principal,  for  an  allowance 

in  respect  of  warehousemen's  salaries,  disallowed,  no  such  claim  having  been  made 

Ml  the  accounts  for  fourteen  years. 
,  his  Court  will  not  send  a  question  to  be  tried  by  a  jury,  unless  it  entertains  serious 
I  doubt  on  the  matter. 

("he  Court  will  not  send  to  be  tried  by  a  jury  a  question  which  is  supported  by 
I  competent  evidence,  and  which,  if  untrue,  could  have  been  disproved  by  evidence 

in  the  possession  of  one  party,  who  has  taken  means  to  prevent  its  being  made 

axailable  for  the  determination  of  the  question  by  the  Court, 
'he  Court  deals  severely  with  any  irregularities  on  the  part  of  an  agent,  and  requires 
i  him  to  act  strictly,  in  all  matters  relating  to  such  agency,  for  the  benefit  of  his 
i  principal. 
t  is  imperative  upon  an  agent  to  preserve  correct  accounts  of  all  his  dealings  and 

tiansactions ;  and  the  loss,  and,  still  more,  the  destruction  of  such  evidence  by  the 

agent,  falls  most  heavily  upon  himself. 

,  This  case  occupied  seven  days  in  argument ;  many  of  the  points  were  of  interest 
p  the  parties  alone,  and  not  to  the  profession,  these  therefore  are  omitted. 

Mr.  Lee  and  Mr.  J.  V.  Prior,  appeared  for  Mr.  Gray. 

.Mr.  K.  Palmer  and  Mr.  Haig,  for  Messrs.  Haig. 

[220]  The  following  authorities  were  cited:  Slum  v.  Pklon  (4  Barn.  &  Cr.  715); 

■  V.  La<bj  Lincoln  (8  V'es.  3G3)  ;  Lii/iton  v.  JTIiitc  (15  Ves.  432) ;  C'Uirke  v.  Tippimj 

,i  Beav.  284) ;  Ex  parte  Lae;/  (G  Ves.  025)  ;  J-Jx  parte  Bennett  (10  Ves.  381) ;  Bensun  v. 

'\feiitlii)rn  (1   Y.  &  C.  (C.  C.),  326);  Lees  v.  iMj'orest  (14  Beav.   250);    Beamnont  v. 

'"iillher  (11  Ves.  35iS). 

.\.s  to  making  a  decree  upon  the  evidence  of  a  single  witness  against  the  answer, 
/(•  Ea.4  India  Companij  v.  Donald  (9  Ves.  275)  was  cited. 

.Vs  to  the  right  to  try  the  ((Uestion  at  law,  Ellerton   v.  Lack  (2  Phill.  680)  was 
bferred  to. 
'    The  Master  ok  the  Rolls  reserved  judgment. 

May  22,  1855.     The  Master  ok  the  Rolls  [Sir  John  Romilly].     The  questions 
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on  which  I  reserved  my  judgment  arise  on  exceptions  to  the  report  of  the  Master. 
Thev  are  very  numerous,  and  depend  ])rincipally  upon  documentary  and  oral  testimony 
of  great  bulk  and  complexity,  and  I  have  found  it  necessary  to  read  through  a  great 
mass  of  papers,  for  the  purpose  of  testing  the  accuracy  of  tlie  impressions  I  received, 
and  the  conclusions  I  was  disposed  to  arrive  at  from  the  comments  and  arguments  of 
counsel. 

The  matters  contested,  which  are  numerous,  arise  on  taking  the  accounts  between 
both  parties,  during;  a  long  course  of  ilealing,  which  arose  thus  : — 

[221]  Me.s.srs.  Haig  iV  Son  are  distillers,  carrying  on  business  at  Lochrin,  in  the 
neighl>ourhood  of  Edinlnugh.  Mr.  Gray  carries  on  business  at  Newcastle-upon-Tyne, 
as  a  commission  and  general  merchant.  In  the  early  part  of  1834  an  arrangement 
was  entered  into  between  them,  by  which  Mr.  Gray  was  entrusted  and  undertook  to 
sell  spirits  on  behalf  of  Messrs.  Haig  it  Son,  receiving  a  commission  for  so  doing  of 
2d.  per  gallon.  This  continued  till  July  1842,  when  James  Haig  .t  Son,  finding  the 
amount  of  bad  debts  larger  than  they  had  anticipated,  made  a  fresh  ai-iangement,  by 
which  the  commission  was  converted  into  a  (/'7  crclerr  commission,  and  Mr.  Gray  was, 
in  consideration  of  this  circumstance,  which  would  throw  the  loss  arising  from  the 
bad  debts  on  him,  to  receive  an  increased  commission  of  3d.  per  gallon.  In  October 
1847,  according  to  an  account  taken  between  a  person  of  the  name  of  Fell,  who  was 
sent  for  that  purpose  from  Scotland  by  James  Haig  i\:  Son,  Mr.  Gray  admitted  a 
balance  of  £-5737,  13s.  2d.  to  be  due  from  him  to  Haig  i\;  Son,  and  deposited  certain 
deeds  relating  to  real  estate,  as  a  security  for  that  amount.  In  the  early  part  of 
1S48  the  agency  ceased,  and  all  business  tran.sactions  were  put  an  end  to  between 
them.  In  the  course  of  that  year,  and  the  beginning  of  1849,  £1300  was  paid  In- 
Gray  on  behalf  of  the  balance  of  £5737,  13s.  2d.  In  March  1849  Gray  disputed  the 
accuracy  of  that  balance,  and  alleged  that  there  was  a  balance  due  to  him  from  Haig 
&  Son.  In  June  1849  Gray  filedhis  bill  in  this  Court  against  Haig  iV  Son,  praying 
that  an  account  might  be  taken  of  all  the  transactions  in  which  he  had  acted  as  agent 
for  them,  and  asking  for  an  injunction  to  restrain  Haig  X-  Son  from  suing  him  at  law, 
on  the  security  given  for  payment  of  the  balance  before  mentioned.  In  March  1850 
Haig  &  Son  filed  a  cross-bill  against  Gray,  praying  for  an  account  of  the  transactions 
between  [222]  them  from  1836,  and  for  special  directions  in  taking  these  accounts. 

Both  causes  came  on  to  be  heard  liefore  me  in  June  1852,  when  I  referred  it  to 
the  Master  to  take  these  accounts,  and  gave  .some  special  directions  as  to  the  manner 
in  which  the  Master  was  to  act  in  certain  particular  cases,  and  I  also  gave  the  Master 
a  special  direction  to  look  into  certain  books  of  Mr.  Gray,  antl  if  he  thought  it  proper 
to  allow  an  inspection  of  them  to  Haig  it  Son. 

Sir  George  Rose,  the  Master  to  whom  this  cause  was  referred,  was  actively 
engaged  for  a  long  period  of  time  in  prosecuting  this  inquiry.  He  examined  tlif 
books  produced  and  heard  evidence  riin  voce  on  both  sides,  and  made  his  report  on 
the  26th  of  May  1854.  He  took  the  accounts  from  the  commencement  of  the  agency, 
dealing  with  the  various  questions  which  arose  in  the  conr.se  of  the  fourteen  years 
that  this  agency  lasted  ;  and,  in  conclusion,  he  found  on  the  balance  of  these  accounts 
that  a  sum  of  £11,666,  12s.  lid.  was  due  from  Mr.  Gray  to  James  Haig  iV:  Son, 
suliject,  however,  to  reduction,  if  the  Court  should  be  of  opinion  that  Mr.  Gray  is 
entitled  to  commission  on  certain  sales  which  the  ^Master  has  not  allowed  to  him,  but 
which  question  he  submits  to  the  judgment  of  the  Court. 

To  this  report  Mr.  Gray  has  taken  sixty-five  exceptions,  and  James  Haig  &  Son 
have  also,  on  their  .side,  taken  four  exceptions  to  this  report.  The  argument  on  these 
exceptions  occupied  necessarily  a  very  considerable  time,  and  I  have  also  been 
compelled  to  devote  considerable  additional  time  to  the  consideration  and  investigation 
of  the  matters  involved  in  them.  In  fact,  there  arise  a  series  of  questions  quite 
distinct  from  [223]  each  other,  during  the  whole  course  of  this  agency,  involving 
points  of  law,  and  depending  upon  evidence  of  disputed  facts.  I  shall  state  the 
principles  on  which  I  have  proceeded,  and  the  results  at  which  I  have  arrived  on 
these  questions,  as  concisely  as  I  am  able. 

The  first  matter  I  think  proper  to  mention  is  the  fact  that  the  Court  has  not 
now  before  it  all  the  evidence  which  was  once  in  existence,  to  assist  it  in  the  solution 
of  these  questions,  and  that  this  defect  of  evidence  and  the  obscurity  arising  from  it, 
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prings  from  the  act  of  Mr.  Gray,  who  ha.s  parted  with  or  destroyed  many  of  the 
lOoks  relating  to  these  transactions.  Two  sets  of  books  were,  it  appears,  kept  by 
rlr.  Gray,  one  a  set  kept  by  his  clerks,  and  which  contained  accounts  of  the  actual 
Slealings  with  the  goods  of  Haig  &  Son,  and  with  his  own  goods,  and  of  the  money 
i.nd  bills  actually  received  by  him  ;  and  also  a  second  set  of  books,  which  contain  the 
Iccouiits  from  which  the  account  sales  and  accounts  current  and  other  accounts 
furnished  to  James  Haig  &  Son,  were  prepared.  This  first  set  of  books  is  not  forth- 
loming.  The  account  he  gives  of  their  destruction  is  in  folio  12  and  1.'5  of  hi.s  further 
nswer  to  the  original  bill,  in  folio  06  of  his  answer  to  amended  bill,  and  in  his 
ross-exaniination  before  the  Master.  In  his  answer  he  states  geiierallv  that  this 
;  estruction  took  place  when  he  left  Pilgrim  Street,  and  that  it  was  in  or  about  the 
ear  1847  that  the  books  were  sold  for  waste  paper  to  Mr.  Robinson,  in  Newcastle, 
i.'ho  informs  him  that  they  have  all  been  destroyed.  In  his  cross-examination  he 
itates  that  he  left  Pilgrim  Street  in  1.S4S,  the  destruction  by  sale  must,  therefore, 
,ave  taken  place  in  that  year;  and  in  his  cross-examination  he  also  admits  that  one 
if  the  books  which  is  not  now  forthcoming,  and  which  is  very  material  for  several  of 
•he  questions  in  the  cause,  viz.,  [224]  "The  Spirit  Customers'  Ledger,"  marked  B, 

I-  in  his  possession  in  the  latter  end  of  1848  or  in  1849,  he  forgets  which,  he 
luiiks  it  was  in  1848.  In  the  books  which  are  produced,  there  are  references  of 
costing  to  this  ledger,  made  under  dates  of  July  and  November  1849.  Ultimately 
|e  states  that  at  the  end  of  1849  he  had  not  a  single  book  in  his  possession,  except 
looks  relating  to  his  private  business,  and  in  answer  to  a  question  from  the  Master 
>e  states  that  the  books  were  destroyed  at  the  latter  end  of  1849,  but  before  any  bill 
■ad  been  filed  against  him.  The  contest  now  to  be  decided  between  these  parties 
.rose  in  March  1849,  when  Mr.  Gray  receded  from  the  admission  made  by  him  in 
jietober  1847,  of  a  balance  of  £.5737  being  due  from  him,  and  claimed  in  March  1849 
I  balance  to  be  due  to  him.  But  for  that  claim  and  his  resisting  payment  of  the 
;alance  previously  admitted,  these  suits  would  not  have  existed.  His  original  bill 
ras  filed  on  the  14th  of  June  1849,  and  it  appears  to  me  to  be  an  irresistible 
jiference,  from  the  evidence  I  have  referred  to  and  the  dates  I  have  stated,  that  these 
ooks,  or  the  most  material  ones,  were  disposed  of  jM-it  litem  motam.  In  addition  to 
iiis,  one  book  is  now  produced  in  a  mutilated  form,  the  book  having  been  divided 
firough  the  middle  transversely,  so  as  to  remove  from  examination  all  the  entries 
Ijntained  in  the  lower  half  of  each  page.  This  is  the  "Cask  Ledger  Bot)k."  "The 
lellar  Book,"  "The  Day  Book,"  "The  Bills  Receivable  Book,"  and  "The  Order 
I'Ook  "  were  all  disposed  of  and  destroyed,  and  none  of  them  are  now  forthcoming. 
;  This  is  thus  stated  by  the  Master  in  his  report :  "And  I  find  that  Gray,  since  this 
rtigation  commenced,  destroyed  all  or  most  of  the  books  necessary  for  or  requisite  in 
>  due  investigation  of  the  matters  to  be  enquired  into  under  the  decree,  and 
Particularly  his  [225]  '  Keceipt  and  Delivery  Cellar  Books,'  which,  as  it  is  alleged, 
jutains  the  records  of  the  mixing  of  the  said  spirits  and  disposal  thereof,  his  'Spirit 

I  dor  Books,'  his  '  Spirit  Day  Books,'  and  his  '  Spirit  Customers'  Ledger  B,'  and  in  fact 
.1,  or  most,  or  many  of  the  records  of  his  real  transactions  in  whiskey  ;  and  it  appears 
!y  the  answer  of  Gray  that  his  own  private  dealings  with  the  customers  of  the  said 
|rm  fully  appeared  by  the  entries,  made  by  his  clerks  in  the  various  books,  distin- 
jiiished  by  the  name  and  other  words  and  dates  in  the  second  part  of  the  second 
i^hedule  to  his  answer  ;  and  in  the  second  part  of  the  second  schedule,  he  inserted 
liree  ledgers  for  consecutive  years  fnmi  1841  to  1848,  five  books  called  'Day  Books,' 
'  Journals  '  for  the  same  years,  three  '  Bill  Books  '  for  consecutive  years,  from  1838 

I  1^48,  all  which  liooks  he,  by  his  answer,  objected  to  produce,  and  afterwards 
losely  sealed  up  on  oath,  as  not  relating  to  the  matters  in  (piestion  in  this  cause,  but 
jie  same  having  been  opened  by  ni}-  order,  were  found  not  to  be  the  'Ledgers,' 
pntaining  his  customers  accounts  at  all,  such  pretended  'Day  Books'  or  'Journals' 
I  ere  found  not  to  be  the  day  books  or  journals  at  all,  but  '  I'ruit  Stock  Books  '  and 
jJarriers'  Keceipt  Books,'  untruly  labelled  and  described,  and  such  bill  books  were 
iiuid  to  be  only  parts  of  bill  books,  containiu"  bills  payable  by  Gray,  the  other  and 
irger  parts  containing  the  bills  receivable  by  him  having  been  cut  out,  severed  and 
'■-itroyed,  and  the  remainder  of  the  said  bills  and  books  re-l)ound. 

"And  I  find  that  by  reason  of  the  destruction  of  his  said  genuine  books  as  afore- 
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said,  the  prices  obtained  by  Gra}'  for  the  goods  of  his  said  principals,  and  the  pI■otit^ 
ho  made  by  such  mixings  as  aforesaid,  cannot  now  be  ascertained." 

[226]  in  a  case  before  me  this  year,  one  partner,  several  years  before  the  institu 
tion  of  the  suit,  and  upwards  of  twenty  years  after  the  closing  of  the  partnershi] 
business,  and  when  the  accounts  had  been  settled  between  him  and  his  partners  b\ 
arbitration,  and  never  afterwards  opened  or  disputed,  had  destroyed  the  books  wliicl 
contained  the  accounts  of  that  partnership,  I  treated  lightly  the  circumstance  of  thai 
destruction,  and  did  not  sutt'ei'  it  to  [)rejudice  his  case.  But  the  case  is  very  ditl'oreiii 
when  the  transactions  to  which  they  relate  are  recent,  where  the  accounts  arisiii' 
from  them  have  not  been  finally  adjusted,  or  the  balance  ascertainetl  or  paid,  and  stil 
more  when  that  destruction  takes  place  by  the  person  who  has  actually  tiled  a  bill  tc 
have  the  accounts  taken  of  those  very  transactions  to  which  these  books  relate.  Ii 
such  a  case  some  veiy  cogent  reason  must  be  given  to  satisfy  the  Court  that  th< 
destruction  was  proper  or  justifiable,  and,  in  the  absence  of  any  such  satisfactorj 
reason,  which  is  the  fact  here,  I  am  compelled  to  act  on  the  principle  laid  down  in  thi 
well-known  case  of  Armori/  v.  Ddnmirie  (1  Strange,  50-5),  and  presume,  as  against  thi 
person  who  destroyed  the  evidence,  everything  most  unfavourable  to  him,  which  ii 
consistent  with  the  rest  of  the  facts,  which  are  either  admitted  or  proved. 

I  shall  hereafter  state  my  decision  on  each  particular  exception,  but  I  have  though 
it  proper  to  make  these  preliminary  observations,  and  I  shall  now  proceed  to  stati 
the  opinion  I  have  formed  on  some  general  points,  each  of  which  covers  severa 
exceptions. 

The  exceptions,  generally,  may  be  divided  into  two  classes,  which  are  subject  t< 
sub-division  afterwards.  One  of  the  classes  relates  to  the  employment  and  genera 
[227]  conduct  of  the  agency  business,  and  the  other  relates  to  individual  particula 
transactions. 

In  the  former  class  the  first  question  is,  on  what  terras  was  the  agency  given  t( 
and  accepted  by  Mr.  Gray  '  It  was  agreed  between  them  that  Mr.  Gray  should  1j 
the  sole  agent  for  Haig  &  Son,  and  that  he  should  act  for  no  other  firm.  So  far  ther 
is  no  contest.  Haig  iV  Son  also  allege  that  it  was  agreed  between  them  that  h 
should  not  sell  spirits  on  his  own  account.  This  is  contested  by  Mr.  Gray.  Th 
Master  finds  that  there  was  an  understanding  between  them  to  this  effect,  no 
amounting  to  an  agreement,  and  it  was  justly  ordered  before  me  that  an  understandin; 
not  amounting  to  an  agreement  is  merely  nothing.  An  understanding  may  exist  01 
one  side  only,  or  on  both  sides.  If  it  exists  on  one  side  only  it  obviously  amounts  tc 
nothing,  if  it  be  a  mutual  vniderstanding  then  it  amounts  as  clearly  to  an  agreement 
subject  to  any  question  relative  to  the  Statute  of  Frauds,  which  does  not  arise  here 
If  there  was  a  mutual  understanding  on  both  sides  that  Mr.  Gray  was  not  to  sel 
spirits  on  his  own  account,  that,  in  ray  opinion,  amounts  to  an  agreement  betwcei 
them  that  this  condition  was  to  form  one  of  the  terras  of  which  the  agency  was  to  I) 
conducted.  It  is,  I  think,  clearl_v  established  that  Messrs.  Haig  it  Son  considerei 
and  believed  that  this  was  one  of  the  terms  of  the  agency  of  Mr.  Gray.  The  evidenc 
of  Fell  and  White  is  distinct  on  this  point,  and  that  Jaraes  Haig  &  Son  would  no 
have  employed  Mr.  Gray  as  agent  on  the  terms  of  his  being  at  liberty  to  sell  spirit 
on  his  own  account.  I  am  also  of  opinion  that  Mr.  Gray,  when  he  accepted  am 
carried  on  this  agency,  was  aware  of  such  belief  and  understanding  on  the  part  0 
Me.ssrs.  Haig  &  Son,  and  that  he  assented  to  take  the  agency  on  such  terms, 
formed  ray  opinion  from  [228]  these  circumstances,  first,  that  Mr.  Gray  was  not  ti 
act  for  any  other  principal  in  the  sale  of  spirits.  Now,  as  he  was  not  himself  ■ 
distiller,  if  he  might  sell  spirits  on  his  own  account  the  prohibition  to  act  as  an  agen 
for  others  would  be  merely  nominal  and  incapable  of  being  enforced.  And  this  i 
shewn  by  the  manner  in  which  Mr.  Gray  alleges  that  he  carried  on  business  for  Hai; 
&  Son.  In  the  next  place,  I  am  unable,  on  any  principle,  to  explain  why  Messr.- 
Haig  &  Son  should  pay  to  Mr.  Gray,  or  allow  to  him  in  his  accounts  with  them,  th' 
expenses  of  taking  out  the  licence  to  sell  spirits  if  he  were  at  liberty  to  buy  spirit 
from  other  houses  and  sell  them  as  his  own.  In  the  third  place,  I  find  that  Mr.  Gra; 
did  not  communicate  to  Messrs.  Haig  &  Son  the  fact  that  he  sold  spirits  in  his  owi 
name,  but  that  in  his  accounts  it  appeared  as  if  he  sold  the  spirits  therein  mentione( 
on  their  account  and  as  their  agent.     And  in  the  fourth  place,  White  distinctly  swear 
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that  thi-s  was  a  part  of  the  agreement  on  which  the  agency  was  founded.     I  am  of 

opinion,  therefore,  that  one  of  the  terms  on  which  the  agency  was  to  be  conducted, 

although  not  expressed  in  writing,  was  that  ]SIr.  Gray's  sale  of  whiskey  should  be 

;  confined  to  the  sale  of  the  whiskey  of  Messrs.  Haig  iV:  Son  as  long  as  that  agency 

I  lasted. 

i  The  ne.xt  matter  relating  to  the  general  conduct  of  the  agency  has  reference  to 
J  the  following  suliject.  The  Master  has  found  that  no  fictitious  .sales  were  proved 
I  before  him,  but  that  sales  appeared  to  him  to  have  been  made,  in  all  or  most  instances, 
in  a  manner  inconsistent  with  the  duty  of  Ale.xander  Gray  as  agent.  The  Master 
I  has  stated  specially  some  of  these  transactions  to  the  Court.  I  concur  with  the 
Master  in  his  view  of  the  subject  and  in  the  particular  cases  he  mentions  in  his  report, 
'  which  form  the  subject  of  subsequent  ex-[229]-ceptions,  and  which  I  shall  have  to 
1  observe  upon.  I  am  of  opinion  that  the  sales  were  conducted  in  a  manner  irregular 
i  and  inconsistent  with  the  duty  of  Mr.  Gray  as  the  agent  of  Ilaig  &  Son. 

The  most  material  matter  with  reference  to  this  subject  is  the  question  which  is 
-raised  hy  the  passage  in  the  10th  page  of  the  Master's  reports,  and  forms  the  subject 
I  of  several  exceptions.  [His  Honor  here  referred  to  a  charge  made  against  Gray,  and 
!  found  by  the  Master,  of  having  mixed  Messrs.  Haig's  whiskey  with  inferior  whiskey 
of  his  own  and  selling  them  together.  He  however  was  unable  to  ascertain  the  profits 
made,  in  consequence  of  the  destruction  and  non-production  of  Gray's  books.]  The 
■  evidence  brought  to  establish  this  charge  is  principally  that  of  John  Rikey,  wno  was 
[a  clerk  in  the  service  of  Mr.  Gray  from  1829  till  18.3(5,  and  consequently  during  two 
;  years  of  the  agency.  He  swears  expressly  to  the  fact  of  the  mixing  of  the  different 
I  qualities  of  whiskey  and  to  the  mode  in  which  they  were  sold.  If  his  evidence  is  to 
;be  believed,  a  more  irregular  practice  or  one  more  likely  to  injure  his  principals 
!  cannot  well  be  conceived,  a  practice  whollj'  inconsistent  with  the  duty  of  an  agent. 
;This  is  expressly  and  emphatically  denied  by  Mr.  Gray  in  his  riiil  voce  testimony 
!before  the  Master.  If  the  matter  rested  here  I  should  not  act  upon  the  testimony  of 
•  one  witness  against  a  party  as  to  a  fact  expressly  denied  by  him  on  his  oath.  But  in 
all  cases  of  contradictory  evidence,  whether  between  a  witness  and  a  Defendant,  or 
^between  two  witnesses  who  gave  evidence  in  direct  contradiction  to  each  other  with 
(regard  to  a  matter  equally  within  the  knowledge  and  cognizance  of  Imth,  it  is  the 
iduty  of  a  judicial  tribunal  to  search  for  facts  which  may  corroborate  or  invalidate  the 
I  testimony  of  either  witness.  In  this  case  there  were  books  containing  the  [230] 
I  account  of  the  transaction  which  would  have  aflforded  clear  and  distinct  evidence  to 
i enable  the  Court  to  judge  which  of  the  two  was  to  be  believed.  This  evidence  Mr. 
!Gray  has  himself  removed,  and  removed,  as  I  consider  proved  by  his  own  evidence, 
.after  the  contest  relating  to  these  accounts  had  arisen  between  himself  and  Haig  & 
iSon.  He  must  suffer  the  necessary  consequence  of  the  absence  of  that  evidence  so 
I  occasioned  ;  and  I  consider  myself  bound  to  believe  that  these  })ooks,  if  now  forth- 
' coming,  would  prove  the  truth  of  the  statements  contained  in  Kikey's  evidence.  It 
I  does  not,  however,  rest  here.  Kelly  was  a  clerk  in  ^Ir.  Gray's  office  from  November 
1 1841'   till  September  1846,  during  the  time  when   this  agency  lasted.      He  speaks 

I  distinctly  to  the  mixing  of  whiskey.  [His  Honor  here  read  parts  of  the  evidence.] 
Several  other  instances  are  established  oy  his  evidence  as  to  the  character  of  the  books, 
and  the  following  pas.sages  in  his  evidence  are  material.  He  gives  further  evidence 
to  shew  the  alteration  and  change  which  has  taken  place  in  the  produced  books  by 

ithe  abstraction  of  part  and  the  mutilation  of  others.  [His  Honor  here  read  Kelly's 
[evidence.]  The  evidence  of  this  witness  is  not  touched  on  cross-examination  beyond 
;  this— that  it  shows  that  he  entertains  a  very  hostile  dispo.sition  towards  Mr.  Gray. 

I I  have,  therefore,  two  witnesses  deposing  positively  to  the  fact  of  this  practice  of 
j  mixing  the  spirits,  to  the  injurious  consequences  of  it,  and  to  the  alteration  made 
.between  the  price  invoiced  to  the  purchaser  and  that  entered  in  the  books  containing 
I  the  accounts  to  be  sent  to  Haig  iV  Son,  and  deposing  positively  to  the  fact  that  the 
1  books  which  contained  the  account  of  the  real  transactions,  if  produced,  would  prove 
ithe  truth  of  their  assertions.  I  have  then  the  most  material  books  supiiressed  by  Mr. 
I  Gray,  and  some  of  those  which  are  produced  mutilated  l>y  the  abstraction  of  pages 
jandre-twund  in  an  [231]  altered  form,  and  one  l>y  beinj;  divided  into  two  parts, 
I  crosswise:  and  I  am  asked  to  discredit  this  testimony  on  tlie  sole  positive  denial  of 
I  Mr.  Grav. 
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Mr.  Lee  indeed  urged  strongly  that  if  I  was  not  disposed  to  discredit  the  testimony 
of  the  witnesses  I  should  at  least  send  the  question  to  be  tried  before  a  jury  on  the 
issue  of  fact ;  but  this  suggestion  I  decline  to  adopt.  I  fully  admit  the  value  of  and 
the  advantages  derived  from  sifting  a  question  by  rini  roce  testimony  l)efore  a  jury, 
but  it  is  the  duty  of  the  Court  not  to  put  parties  to  the  expense  and  delay  of  such  an 
additional  mode  of  investigation  unless  it  entertains  a  serious  doubt  on  the  question. 
The  Master  heard  vivd  voce  evidence  before  him  on  this  subject,  he  entertained  no 
doubt  on  the  question,  and  I  entertain  none ;  and  if  I  did  I  should  consider  that  the 
doubt  had  been  occasioned  by  the  loss  of  that  very  evidence  that  would  have  cleared 
up  the  whole  matter,  and  which  loss  had  been  intentionally  occasioned  by  the  party 
who  now  asks  for  the  issue. 

The  same  evidence  satisfies  me  that  fictitious  sales  were  made  by  Mr.  Gray.  1 
have  read  various  passages  from  the  evidence  of  Kelly ;  Rikey  swears  to  the  same 
effect;  Loader,  a  clerk  of  Mr.  Gray's,  examined  as  a  witness  on  his  behalf,  in  his 
cross-examination  says — [His  Honor  read  his  evidence].  Here,  again,  the  absence  of  , 
the  books  containing  the  correct  account  of  these  transactions  tells  most  prejudicially 
against  Mr.  Gray,  and  the  observations  I  have  already  made  I  refer  to  as  applicable 
to  these  cases.  The  correct  account  of  these  transactions,  so  far  as  Loader  himself 
conducted  them,  was  entered  in  the  books  which  are  not  forthcoming. 

The  evidence  also  establishes  conclusively,  in  ray  opinion,  that  Mr.  Gray  procured 
bills  of  exchange  from  [232]  many  of  the  purchasers  of  the  goods  of  Haig  iV;  Son  sold 
by  him,  and  that  he  negociatcd  those  bills  without  their  knowledge  and  in  opposition 
to  express  general  directions  from  them  to  the  contrary,  all  which  is  distinctly  shewn 
in  several  of  the  particular  cases  to  which  I  am  shortly'  about  to  refer.  It  is  also 
established  by  the  evidence,  in  the  like  conclusive  manner,  that  Mr.  Gray,  on  various 
occasions  and  so  frequently  that  it  may  almost  be  said  that  he  was  in  the  habit  of 
doing  it,  conducted  the  correspondence  with  Messrs.  Haig  iV  Son  in  such  a  way  as  to 
induce  them  to  believe  that  he  had  gone  to  Liverpool  or  Manchester,  whenever  he 
thought  that  it  would  appear  desirable  for  the  good  management  of  their  business 
that  he  should  have  so  done,  although  in  fact  he  had  not  left  Newcastle.  This  he 
accomplished  in  the  following  manner : — When  goods  of  Haig  &  Son  had  been  sold  or 
consigned  by  his  direction  to  Liverpool  or  Manchester,  and  some  steps  were  necessary 
or  proper  to  be  taken  with  reference  thereto,  he,  remaining  at  Newcastle,  wrote  a 
letter  to  Messrs.  Haig  &  Son,  dated  the  following  day,  at  Manchester  or  Liverpool, 
which  letter  he  sent  under  cover  to  his  correspondent  or  agent  at  Manchester  or 
Liverpool,  with  directions  that  the  letter  might  be  posted  at  that  place,  and  thus 
giving  Haig  &  Son  the  false  impression  that  he  had  taken  a  journey  to  that  place  for 
the  purpose  of  doing  what  might  be  needful  in  reference  to  the  matters  contained  in 
that  letter.  These  are  the  observations  I  think  it  necessary  to  make  with  reference 
to  the  general  manner  in  which  the  business  of  the  agency  was  conducted,  subject, 
however,  to  such  further  references  to  the  same  subject  as  will  necessarily  be  derived 
from  the  consideration  of  various  individual  instances  mentioned  in  the  Master's 
report,  and  to  which  I  shall  presently  refer.  I  reserve,  till  after  I  have  noticed  these 
instances,  all  observations  on  the  question  of  the  commission  claimed  [233]  by  Mr. 
Gray,  and  which  the  Master  specially  submits  to  the  consideration  of  the  Court. 

Before,  however,  noticing  these  individual  cases,  it  is  proper  to  point  out  the 
course  which  the  Master  adopted  in  pursuing  the  reference  and  taking  the  accounts 
directed  by  the  decree.  The  accounts  were,  in  the  first  place,  referred  to  Mr.  I)uncan, 
a  professional  accountant,  who  took  the  account,  so  far  as  it  depended  upon  items  not 
disputed  on  either  side,  but  all  matters  and  items  in  dispute  he  was  directed  to 
reserve  for  the  Master's  decision.  This  was  accordingly  done,  and  Mr.  Duncan 
certified  that  the  sum  of  £339,957,  16s.  6d.  had  l)een  received  by  Gray,  the 
particulars  of  which  were  not  disputed,  and  were  set  forth  in  Schedule  (A)  ;  that  the 
sum  of  £328,351,  3s.  7d.  had  been  paid  or  accounted  for  by  Gray,  the  particulars  of 
which  were  not  disputed,  and  were  set  forth  in  Schedule  (B),  leaving  a  balance  of 
£11,606,  12s.  lid.  due  from  Gray  to  Haig  &  Son  ;  that  Gray  had  sought  to  charge 
Haig  &  Son  with  the  sum  of  £17,797,  6s.  Id.,  the  particulars  of  which  were  set  forth 
in  Schedule  (C) ;  that  Haig  &  Son  had  sought  to  charge  Gray  with  the  sura  of 
£3159,  4s.  2d.,  the  particulars  of  which  were  set  forth  in  Schedule  (D) ;  and  the  items 
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ill  these  two  schedules  being  disputed,  were  reserved  for  the  decision  of  the 
Master. 

,  The  Master  then  set  out,  in  the  first  part  of  the  schedule  to  his  report,  the  items 
iDlairaed  by  Gray  which  he  has  disallowed,  with  the  reason  against  each  item  for  such 
disallowance,  and  in  the  second  part  of  that  schedule  he  has  set  forth  the  items 
;2lainied  by  Haig  &  Son  which  he  has  allowed.  To  many  of  these  items,  in  both  parts 
;of  the  schedule,  exceptions  are  taken  by  Mr.  Gray  ;  three  of  these  exceptions  are  of  a 
[general  nature  ;  they  relate,  first,  to  the  disallowance  of  a  sum  claimed  for  [234] 
ivarehouseman's  salary,  and,  secondly,  to  the  disallowance  of  travelling  expenses,  and 
thirdly,  the  disallowance  by  law  expenses.  The  remainder  relate  to  allowances  in 
respect  of  particular  individual  cases.  [His  Honor  here  proceeded  to  consider  them 
w/mrt/rt  in  the  order  mentioned  in  the  Master's  report.] 

With  respect  to  the  three  general  questions,  which  I  reserved  till  I  had  gone 
;bhrough  the  pai-ticular  cases,  they  may  be  shortly  disposed  of.  I  am  of  opinion  that 
Mr.  Gray  is  not  entitled  to  an  allowance  in  respect  of  warehouseman's  salary.  This 
is  disposed  of  by  the  fact  that  no  entry  or  claim  to  this  eflect  appears  in  any  of  the 
.accounts  rendered  by  him  for  fourteen  years  to  Haig  &  Son.  It  shews,  therefore, 
■that  the  footing  on  which  the  agency  was  conducted  did  not  admit  of  this  charge,  or 
some  trace  of  it  would  have  appeared  in  the  accounts  or  in  the  correspondence. 
;  [The  M.\ster  of  the  Rolls  then  proceeded  to  dispose  of  the  charge  for  law 
|jxpenses  and  for  travelling  expenses.  The  first  he  disallowed,  because  Mr.  Gray 
.'ailed  in  proving  that  any  law  expenses  had  been  incurred  by  him  in  matters  relating 
to  the  agency,  except  in  cases  where  His  Honor  had  determined  he  was  bound  to  bear 
the  loss  on  the  transaction  ;  and  the  second,  on  the  ground  that  the  accounts  between 
.the  parties  wholly  omitted  any  such  item,  and  that  on  one  occasion  only,  in  the 
^correspondence.  Gray  asked  to  be  allowed  the  expenses  of  one  particular  journey  on 
ispecial  grounds,  thereby  negativing  the  general  right  to  make  such  a  charge.] 
!  Beyond  these,  the  only  other  matter  I  have  to  dispose  of,  is  the  question  of  cora- 
Imission,  the  amount  of  this  is  admitted  to  be  £7102,  12s.  5d.  I'ritad  facie  Mr.  Gray 
[235]  is  entitled  to  this  commission,  and  the  burden  of  proof  lies  on  James  Haig  & 
Son  to  shew  that  he  is  not  so  entitled  by  reason  of  his  conduct  in  the  matter  of  this 
[agency. 

I  Upon  the  best  consideration  that  I  have  been  able  to  give  to  this  item,  which,  in 
Itaking  these  accounts,  is  the  most  important  of  all  to  the  parties  concerned,  I  am  of 
.opinion  that  Mr.  Gray  is  not  entitled  to  the  commission  agreed  between  Haig  \.  Son 
;and  himself  to  be  paid  to  him  on  taking  this  agency ;  and  that  although  the  burden 
!of  proof  lies  on  Haig  &  Son  to  prove  this,  they  have  succeeded  in  doing  so.  The 
principle  on  which  I  proceed  is  that  to  be  found  in  ll'hite  v.  Lwhi  Lincoln  (8  Ves.  363), 
land  in  Lnplon  v.  iniiti'  (15  Ves.  432),  which  principle  is  undoubted,  and  the  only 
iquestion  is,  whether  the  facts  of  this  particular  case  bring  the  matter  within  that 
principle.  The  principle  may,  for  the  present  purpose,  be  thus  expressed: — If  an 
■agent  deal  with  the  goods  of  his  principal  as  his  own,  making  a  profit  out  of  them  not 
iaccounted  for  to  the  principal,  and  if  the  agent,  by  his  own  conduct,  has  made  it 
'impossible  to  ascertain  what  the  amount  of  profit  is  which  he  realized,  he  shall  not  be 
'allowed  the  commission,  which  otherwise  and  according  to  the  contract  he  would  be 
•entitled  to  claim.  In  the  case  of  llliite  v.  Lculi/  Lincoln  the  agent  and  manager  of  the 
'property,  who  was  also  the  solicitor,  kept  no  regular  accounts,  or  any  papers  from 
which  such  accounts  could  be  made  out;  he  kept  all  the  vouchors  which  tuld  in  his 
lown  favour,  but  no  evidence  of  the  receipts  in  respect  of  which  he  was  to  be  charged. 
iHis  executors  were  held  not  to  be  entitled,  on  his  behalf,  to  claim  against  the  princiiwl 
I  the  charges,  which,  in  other  circumstances,  he  would  have  been  entitled  to  make. 
|[236]  Lord  Eldon  there  says  (8  Ves.  371),  "With  respect  to  Jackson's  demand  as 
•auditor,  steward,  agent,  and  all  except  his  bills  as  attorney,  as  to  all  which  he  was 
jbound  to  keep  accounts  of  those  transactions,  I  must  lay  down  the  rule,  that  a  man, 
istanding  in  a  relation  imposing  a  duty  to  keep  regular  accounts,  cannot  be  permitted 
ito  make  a  demand  for  work  and  labour  in  that  character,  with  reference  to  which  he 
|has  kept  no  account ;  which  is  justified  by  principle,  that  ought  to  be  loudly  published, 
i — that  a  receiver  who  does  not  pass  his  accounts  regularly,  ought  not  to  be  allowed 
i&ny  poundage.     That  principle  applies  to  all  these  demands  except  the  bills  of  costs." 
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In  Luplon  v.  Jrhite  (15  Ves.  432,  439)  Lord  Eldon  laid  down  that  where  an  a>;i  nt 
or  bailiff  confounds  the  property  of  his  principal  with  his  own,  he  will  be  churiiod 
with  the  whole,  except  what  he  could  prove  to  belong  to  himself.  Lord  Eldon  siiy>, 
"If  a  man  by  his  own  tortious  act  makes  it  impossible  for  another  to  ascertain  tiir 
value  of  his  property,  and  that  in  a  transaction,  in  which  the  former  was  not  nienly 
under  an  implied  moral  obligation,  but  pledged  by  a  solemn  undortakiTig  in  a  Cuiut 
of  Justice  that  such  should  not  be  the  state  of  things  between  them,  by  these  means 
preventing  the  guard  which  the  Court  would  have  effectually  interposed,  is  the  argu- 
ment to  be  endured  that,  as  the  party  so  injured  cannot  distinguish  his  property, 
therefore  he  shall  have  nothing]  That  is  not  the  law  of  this  country  as  administered 
in  Courts,  either  of  law  or  equity." 

And  after  referring  to  the  case  of  the  chimney-sweeper's  boy  who  found  a  jewel 
{Armorij  v.  Delamirie,  1  Strange,  505),  and  other  cases,  he  says,  "What  are  the 
cases  in  the  old  law  of  a  mix-[237]-ture  of  corn  or  Hour  I  If  one  man  mixes  his  corn 
or  flour  with  that  of  another,  and  they  were  of  e(iual  value,  the  latter  must  have  the 
given  quantity  ;  but,  if  articles  of  different  value  are  mixed  producing  a  third  value, 
the  aggregate  of  both,  and  through  the  fault  of  the  person  mixing  them  the  other 
party  cannot  tell  what  was  the  original  value  of  his  property,  he  must  have  the  whule, 
and  the  principle  goes  to  the  full  extent  of  what  is  now  contended."  Bv  the  detice 
in  that  case,  the  Defendants,  who  had  wrongfully  worked  an  adjoining  mine  and  had 
kept  no  accounts,  though  they  had  entered  into  an  undertaking  so  to  do,  were  charged 
with  the  whole  net  produce  of  both  mines,  except  what  they  should  prove  to  have 
been  taken  from  their  own. 

In  this  case,  the  books,  which  would  have  proved  the  clear  state  of  the  accounts 
between  the  parties,  have  been  destroyed  by  Mr.  Gray  after  the  litigation  had  begun. 
Upon  the  evidence  before  me,  I  see  proof  that  in  several  cases  Mr.  Ciray  made,  on 
the  sale  of  the  goods  of  his  principals,  a  profit  which  he  did  not  give  credit  for  to 
them. 

The  evidence  of  Rikey  and  Kelly  are  distinct  on  this  point,  and  this  is  confirmed 
by  the  evidence  of  Matthewson  and  of  Anthony  Dunn. 

That  profits  were  made  by  the  mixing  of  the  spirits,  which,  as  I  have  already 
stated,  I  consider  to  be  proved,  is  also,  in  my  opinion,  established  by  the  evidence  I 
have  referred  to.  The  amount  of  those  profits  nowhere  appears  in  the  accounts 
before  me,  but  would  have  appeared  in  the  accounts  destroyed.  The  means,  there- 
fore, of  ascertaining  the  amount  of  them  are  removed  by  Mr.  Gray.  The  observation 
I  have  already  made,  and  which  I  have  so  often  referred  to  [238]  on  this  subject,  I 
refer  to  again  ;  it  is  most  material  in  this  part  of  the  case,  it  is  that  which,  in  fact, 
has  governed  and  occasioned  my  decision  throughout  the  greater  part  of  it,  and  I 
repeat  again,  that  I  will  not  send  to  be  tried  by  a  jury  a  question  which  is  supported 
by  competent  evidence,  and  which,  if  untrue,  could  have  been  disposed  by  evidence 
in  the  possession  of  one  party,  which  he  has  taken  means  to  pre\ent  from  being  made 
available  for  the  determination  of  the  question  by  the  Court. 

The  result  is  that,  in  my  opinion,  Mr.  Gray  is  not  entitled  to  be  allowed  the  com- 
mission which  otherwise  would  have  been  his  as  of  right.  I  believe,  in  this  case,  a» 
in  most  cases  of  this  description,  the  want  of  evidence  operates  much  more ' 
prejudicially  to  the  person  who  causes  its  removal  than  if  the  evidence  had  been  1 
before  the  Court,  but  the  rule  of  law  and  of  equity,  and  of  morality  and  of  common 
sense,  in  all  such  cases,  is  one  and  the  same,  and  it  is,  in  my  opinion,  inviolable.  It 
is  of  the  greatest  importance  for  the  conduct  of  all  business  transactions  in  this 
country,  whether  commercial  or  otherwise,  that  the  parties  who  deal  together  should 
understand,  that  perfect  fairness  and  openness  is  that  system  which  alone  it  is  their 
interest  to  adopt. 

[After  going  seriatim  through  the  exceptions  and  specifying  the  order  to  be  made 
on  each,  the  Master  of  the  Rolls  proceeded  as  follows:] — 

I  cannot  conclude  this  case  without  expressing  my  regret  that  I  have  felt  it  my 
duty  to  make  a  decision  on  these  points  which  will  lead  to  so  stringent  a  decree 
against  Mr.  Gray.  It  cannot,  however,  be  too  generally  known  or  understood, 
amongst  all  persons  dealing  with  [239]  each  other,  in  the  character  of  principal  and 
agent,  how  severely  this  Court  deals  with  any  irregularities  on  the  part  of  the  agent, 
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how  strictly  it  reiiuires  that  he  who  is  the  person  trusted  shall  act,  in  all  matters 
relating  to  such  agency,  for  the  benefit  of  his  principal,  and  how  imperative  it  is  upon 
him  to  preserve  correct  accounts  of  all  his  dealings  and  transactions  in  that  respect, 
and  that  the  loss,  and  still  more  the  destruction  of  such  evidence,  by  the  agent,  falls 
most  heavily  on  himself. 

Note.— See  H'ahniikii  v.  Jl'alinsk//,  3  Jones  &  Lat.  556  ;  Popham,  3s  ;  T/w  Duke  of 
Leeds  \.  Lord  Ainhrst  (before  the  ^'ice-Chancellor  of  England,  see  the  next  case); 
MaKimui  V.  Tc(j<j,  2  Kussell,  390;  Lewis  v.  FitUarton,  2  Beav.  11,  et  seq.  ;  and  the 
rases  of  spoliation  of  wills,  ^aJtern  v.  Melkuish,  Ambler,  247  ;  Barker  v.  Bay,  2  Russell, 
71  ;  Sugden's  Law  of  Property,  189;  Smith  v.  SiKncer,  1  Younge  &  C  (C.  C),  75. 

[239]     The  Dike  of  Leeds  r.  The  E.xri.  of  Amherst.(I)     V.-C.  of  Encjland. 

April  16,  1850. 

Where  a  wrong  has  been  committed,  the  wrongdoer  must  suffer  from  the 
impossibility  of  accurately  ascertaining  the  amount  of  damage. 

Therefore  where  an  account  of  the  equitable  waste  committed  by  a  tenant  for  life 
was  directed  to  be  taken  against  his  executors,  which  it  was  found  impossible  to 
take  accni-ately,  and  the  Master  had  arbitrarily  charged  the  executors,  his  report 
was  supported. 

The  late  Duke  of  Leeds  was  tenant  for  life,  without  impeachment  of  waste,  of 
the  Keeton  estate,  with  remainder  to  the  Plaintiff.  The  late  duke,  in  1808,  caused 
the  mansion-house  to  be  pulled  down  and  sold,  and  the  ornamental  timber  to  be  cut, 
and  he  converted  the  park  into  a  farm. 

The  late  duke  died  in  1838,  and  in  1840  the  present  duke  instituted  this  suit 
against  the  executors  of  the  lake  duke,  for  an  account  of  the  equitable  waste. 

[240]  At  the  hearing,  in  1846,  the  Vice-Chancellor  of  England  declared  (14 
Simons,  367)  that  the  personal  estate  of  the  late  duke  was  liable  to  account  to  the 
Plaintiff'  for  all  benefit  and  profit  received  by  him  for  the  equitable  waste  complained 
of,  with  interest  from  his  death.  And  he  referred  it  to  the  Master,  fo  hih-  an  arcDnnt 
of  all  sums  received  by  the  late  duke  from  the  sale  of  the  materials  of  the  house, 
iVc,  and  to  inquire  what  ornamental  trees  had  Ijeen  felled,  and  to  tab-  an  account  of 
the  monies  received  by  the  late  duke  for  the  .sale  thereof,  and  to  compute  interest. 

This  decree  was  afterwards  affirmed  by  Lord  C'ottenham  (2  Phillips,  117). 

The  Master  proceeded  in  the  reference,  but  from  the  great  lapse  of  time,  the 
inipiiry  was  one  of  great  difficulty.  It  was  impossible  to  ascertain,  with  any  degree 
of  accuracy,  the  receipts  of  the  late  duke,  or  the  precise  amount  of  ornamental  trees 
felled.  Uitimately,  however,  the  Master  reported  that  £42,000  was  payal)le  in 
respect  of  the  receipts  of  the  late  duke,  arising  from  equitable  waste  and  for  interest 
on  the  amount  received.  This  result  did  not  appear  to  l>e  supported  by  precise 
evidence  of  the  amounts  to  the  above  extent  actually  received  from  the  waste  1)V  the 
late  duke  ;  it  seemed  rather  to  be  an  arlntrary  charging  of  the  late  duke's  estate, 
allowing  certain  deductions  therefrom  under  the  head  of  -'just  allowances."  The 
Defendants  had  not  carried  in  any  discharge  claiming  specific  allowances. 

The  Defendants  contended  that  the  a'mount  acUially  received  in  respect  of  the 
waste  did  not  exceed  £11,000.  [241]  They  took  several" exceptions  to  the  report,  and 
insisted  that  the  evidence  did  not  warrant  the  conclusion  as  to  amount  at  which  the 
Master  had  arri^•ed.     The  exceptions  were  argued  at  great  length  by 

Mr.  Stuart  and  Mr.  (t.  L.  Kussell,  in  support  of  the  exceptions. 

Mr.  Bethell  and  Mr.  Kenshaw,  conlrii,  for  the  Plaintitl'. 

The  Vi(E-Chancei,i,(ju  [Sir  Lancelot  ShadwellJ.  There  is  no  question,  as  a  matter 
of  fact,  that  at  an  early  period,  al>out  the  year  IXW.  there  was,  to  a  certain  extent,  a 
dismantling  of  Keeton  Hall,  liecause,  independent  of  the  parol  evidence  which  has  l)een 

(I)  This  characteristic  judgment  of  Sir  Lancelot  Shad  well,  which  has  never  been 
reported,  is  inserted  as  relating  to  the  principles  laid  down  in  the  preceding  case. 
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given  upon  the  subject,  no  one  can  look  at  the  map  without  seeing  that  there  is  no  vestigo 
in  it  of  the  south  wing,  which  certainly  did  formerly  exist ;  and  it  seems  to  me,  from 
what  was  determined  upon  the  exceptions,  which  were  brought  before  me  in  lt<48,  thai 
I  did  determine  that  it  was  quite  competent  to  the  Master,  in  making  the  imjuiry,  ti> 
have  regard  not  merely  to  what  took  place  in  the  year  1809,  but  to  that  anterior  pe riuij 
which  followed  soon  after  the  late  duke  became  possessed  of  Keeton.  Whatever  was 
done  in  or  al)0ut  the  year  1800,  it  appears  that  a  great  deal  was  unquestionably  doni; 
in  the  year  1809,  and  at  some  subsei|uent  time. 

The  exceptions  (except  the  first,  which  is  rather  formal  than  substantial)  proceed 
mainly  upon  this  :  that  the  Master  was  directed  fo  lab'  an  arcount,  and  it  is  said  that 
he  has  not  taken  an  account ;  it  is  further  said,  that  at  any  rate  he  ought  not  to  have 
found  due  from  the  estate  of  the  late  duke  those  sums  which  he  [242]  has  found  to  be 
due  in  respect  of  the  different  matters  upon  which  he  has  made  his  report. 

Now  I  must  say  that,  in  ni}'  opinion,  this  case  is  to  be  judged,  not  merely  by  the 
simple  circumstances  of  evidence  which  are  found  in  it,  but  with  reference  to  those 
great  principles  of  justice,  which,  as  I  apprehend,  have  always  governed  mankind,  ami 
have  been  acknowledged  from  the  earliest  times.  It  appears  to  me  that  it  is  a  very 
right  thing  to  hold  in  one's  contemplation,  on  deciding  such  a  case  as  this,  what  has 
been  the  uniform  opinion  of  mankind  upon  such  a  general  case  as  the  one  now  presented 
in  this  cause.  I  take  it,  that  the  general  wisdom  of  mankind  has  acquiesced  in  this: 
that  the  author  of  a  mischief  is  not  the  party  who  is  to  complain  of  the  result  of  it, 
but  that  he  who  has  done  it  must  submit  to  have  the  effects  of  it  recoil  upon  himself 

This,  I  say,  is  a  proposition  which  is  supported  by  the  Holy  Scriptures,  by  tho 
authority  of  profane  writers,  by  the  Roman  Civil  Law,  by  subsequent  writers  upon 
Civil  Law,  by  the  common  law  of  this  county,  and  by  the  decisions  in  our  own  Court 
of  Equity. 

I  begin  with  the  greatest  authority,  and  I  will  take  a  very  few  words  of  the  original 
(St.  Matt.  c.  26,  V.  .52) — ndtn;  o'l  Xa.3o'n-£;  f/,a,yaisav,  iv  ij.aya'iia  arroXoyvrai — "All  those 
who  take  the  sword,  shall  perish  by  the  sword. '  "  The  mischief-maker  shall  sutler  for 
the  mischief  which  he  hath  created." 

Then  you  have  as  an  example  which  is  almost  daily  in  the  mouths  of  men  ; — 

"  Xeque  enim  lex  ajquior  uUa, 
Quam  necis  artifices  arte  perire  sua." — (Ovid.  Art.  Aman.  lib.  i.  lin.  G.j5.) 

[243]  Next  you  have  the  authoritj'  of  the  Civil  Law,  and  you  will  find  in  the  second 
Book  of  the  Institutes,  under  tit.  i.  and  section  28,  this  statement : — "  (^Hiod  si 
frumentum  Titii  frumento  tuo  mistum  fuerit :  si  quidem  ex  voluntate  vestra,  commune 
est :  quia  singula  corpora,  id  est,  singula  grana,  quie  cujusque  propria  fuernnt,  ex  consensu 
vestro  communicata  sunt,  quod  si  casu  id  mistum  fuerit,  vel  Titius  id  miscuerit  sine  tua 
voluntate  :  non  videtur  commune  esse  :  quia  singula  corpora  in  sua  substantia  durant. 
Sed  nee  magis  istis  casibus  commune  fit  frumentum,  quam  grex  intelligitur  esse 
communis,  si  pecora  Titii  tuis  pecoribus  mista  fuerint.  Sed  .si  ab  alterutro  vestrum  totura 
id  frumentum  retineatur  :  in  rem  quidem  actio  pro  modo  frumenti  cujusque  eompetit: 
arbitrio  autem  judicis  continetur,  ut  ipse  testimet,  quale  cujusque  frumentum  fuerit." 

Then  there  is  a  position  in  Coke  which  always  struck  me  as  very  foi-cible.  He  is 
speaking  of  the  case  where  a  contract  has  been  drawn  up  by  one  of  the  parties  to  it, 
and  he  says  that  the  rule  is  this  : — "  I'adionem  ohscurttjit  m  ojjortet  noscere  in  ijiionun 
poiedate  fuit,  kgeia  appertiua  scriln'rc." 

We  have  next  a  case  in  Popham  (p.  38,  pi.  2).  He  says,  "  In  trespasse  for  carrying 
away  certain  loads  of  hay,  the  case  happened  to  be  this  ;  the  Plaintiff,  pretending  title 
to  certain  hay  which  the  Defendant  had  standing  in  certain  lands,  to  be  more  sure  to 
have  the  action  passe  for  him,  took  other  hay  of  his  own  (to  wit,  the  Plaintiff's),  and 
mixed  it  with  the  Defendant's  haj^ :  after  which,  the  Defendant  took  and  carried  away 
both  the  one  and  the  other  that  was  intermixed,  upon  which  [244]  the  action  was 
brought.  And,  b}'  all  the  Court,  clearly  the  Defendant  shall  not  be  guilty  for  any 
part  of  the  hay,  for  by  the  intermixture  (which  was  his  own  act),  the  Defendant  shall 
not  be  prejudiced,  as  the  case  is,  in  taking  the  hay.  And  now  the  Plaintiff  cannot 
say  which  part  of  the  hay  is  his,  because  the  one  cannot  be  known  from  the  other,  and 
therefore  the  whole  shall  go  to  him  who  hath  the  property  in  it,  with  which  it  is  inter- 
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:mixei-l.  As  if  a  man  take  my  garment  and  emhroi'ler  it  with  silk  or  gold,  or  the  like, 
I  may  take  back  my  garment.  But  if  I  take  the  silk  from  you,  and  with  thi.s  face  or 
emt)roider  my  garment,  you  shall  not  take  my  garment  for  your  silk  which  is  in  it, 
hut  are  put  to  the  action  for  taking  of  the  silk  from  you.  So  here  if  the  Plaintift'  had 
I  taken  the  Defendant's  hay,  and  carried  it  in  his  house,  orothei\vi.se,and  there  intermixed 
lit  with  the  Plaintiff's  hay,  there  the  Defendant  cannot  take  hack  his  hay,  but  is  put 
jto  his  action  against  the  Plaintiff  for  taking  his  hay.  The  difference  appeareth.  And 
|at  the  .same  day  at  Serjeant's  Inn,  in  Fleet  Street,  the  difference  was  agreed  by  Anderson, 
iPeriani,  and  other  Justices  there.  And  this  case  was  put  by  Anderson  : — If  a  gold- 
■smith  be  melting  of  gold  in  a  pot,  and  as  he  is  melting  it,  I  will  cast  gold  of  mine 
;into  the  pot,  which  is  melted  together  with  the  other  gold,  I  have  no  remedy  for  my 
irold,  but  have  lost  it."i 

The  .same  proposition   i.s  also  to  be  found  in  Jl'ank  v.  .-Ei/i-e  (2  Bulstrode,  323), 
where  Lord  Coke  stated  the   law  to  be  precisely  in  accordance  with  what  was  lai(l 
idown  in  Popham.     The  case    was    this : — "  In  an  action  for  trespass  for  an  [245] 
iassault  and  battery,  and  qiioil  ru/nulum   pecunin:,   rantauniKj  five  markes,  ci'pit.     The 
lease    appeared    to    be    this :    the    Plaintiffe    and    the    Defendant,    being    at   play, 
jthe  Plaintiffe  thrust  his  money   into   the    I)efendant's   heape,   and   so  intermingled 
jitheni  together:  the  Defendant  kept  all,  and  upon  this,  being  striving  together  for 
khe  money,  for  this  the  Plaintiffe  brings  his  action."     Coke,  Chief  Justice.     In  this 
loi»*i;  the  law  is,  that  if  J.  S.  have  a  heape  of  corne,  and  J.  D.  will  intermingle  his 
line  with  the  corne  of  J.   S.,  he  shall  here  have  all  the  corne,   because  this  was 
.lu  done  by  J.   D.  of  his  own   wrong,   and  so  it  was  adjudged  in  a  case  between 
fSbordish  and  Moore.     And  so  it  is  in  case  of  money  ;  if  two  being  at  play,  and 
jthe  one  of  them   will  intermingle   his   money   in   the  other's   heape  of  money,  he 
(shall  now  have  all,  for  this  is  .so  done  by  him  of  his  own  wrong,  and  this  we  have 
so  adjudged  in  Sir  liichard  Martin's  case,  for  that  his  own  proiJcr  money  or  corne 
(cannot  now  be  known,  and   therefore  by  this   his  intermingling  being  his  own  act, 
land  of  his  own   wrong,   In*  the  law  he  shall   lose  all  ;  for  this  is  so  used  and  done 
;by  him  only  as  a  trick,  thinking  thereby  to  deceive  the  other,  and  so  to  gain  some- 
thing l>y  this  to  himself  ;  but  l)y  this  his  so  doing  he  hath  deceived  himself,  and  shall 
:  now  liy  this  his  tortious  act  loose  all  ;  and  if  this  should  be  otherwise,  a  man  should 
1  '   made  to  be  a  trespasser,  vokns  nolens,  by  the  taking  of  his  goods  again,  and  for  the 
avoiding  of  this  inconvenience,   the  law  in  such  a  case  is,  that  he  shall  now  retein 
lall.     The   whole   Court   agreed    with    him    herein    against   the    Plaintiff,   and    for 
i  the  reason  aforesaid,  and  so  the  rule  of  the  Court  was,   "  Qum/  qiierens  nil  capiat  per 
\billanir 

In  the  second  \'ernon,  at  page  516  (Felloirs  v.  Mitchell),  you  find  this  [246]  (it  is 

-ivi.-n  in  the  loose  way  in  which  Vernon  states  many  thing.s,  especially  in  the  second 

'  volume)  ;  it  seems  to  be   part  of  the  argument   by    the    Lord   Chancellor  or  Lord 

'  Keeper  of  the  day,  who  .says,  "As  if  another  man  should  blend  his  money  with  mine, 

!i'-  lendering  my  property  uncertain  he  loses  his  own." 

Then  the  course  which  Lord  Eldon  adopted  in  IJ'hitc  v.  Lady  Lincoln  (8  Ves.  363) 

[is  also  to   be   regarded.     There  Lord  Hldon  declared  that  the  bills  of  a  person  who 

j  was  agent,  steward  and  solicitor  of  the  Duke  of  Newcastle,  and  who  had  kept  no 

accounts,  must  either  be  presumed  to  be  paid,  or  if  not,  that  it  was  contrary  to  e(iuity 

'to  ]icrmit  any  demand  to  be  made  upon  them,  it  having  been  his  duty  to  hi.s  employer 

In   have  kept  such  regular  accounts  of   his   receipts  and    payment.-:,    dealings   and 

j  transactions  as  wouUrenable   the   representatives  of  the   Duke    to  know    the  true 

!  state  and  result  of  all  such  accounts  lietween  the  agent  and  his  employer.    (8  Ves.  374.) 

j        Putting  all   these   matters    together,    and   applying  them   to    the    present    case, 

j  what  do  they  amount  to  but  this— that  it  being  unquestionable  that  the  injury  has, 

(in   the  first' place,  proceeded  from  the  act  of  the  late  Duke  of  Leeds,  and  the  late 

I  Duke  of  Leeds  having  left  matters  in  such  a  state,  that  it  becomes  hopeless,  I  may 

say,  liv  an\thing  like  an  approach  to  certainty,  to  determine  what  was  the  amount 

of"  the  mischief"  done  to  the  Plaintiff,  his  son,'  the  only  rule  that  can  be  ailopted  is 

this:— That  the  party  who  has  done  the  mischief  shall  suller  for  the  miscliief  which 

he  has  committed  ;  "and  although   it  may  perhaps  be  not  consistent  quite  witii  the 

accurate  truth,  vet  that  the  sum  which  [247]  the  Master  Las  found  shall  be  the  sum 
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for  which  the  estate  of  the  late  duke  shall  be  answerable,  he  having  created  the 
difficulty. 

Throughout  this  case,  and  upon  reading  the  whole  of  the  evidence,  I  was  struck 
with  this  : — That  so  far  from  there  being  anything  like  an  attempt  to  make  clear  what 
was  actual]}'  done  by  the  late  duke,  the  Defendants  have  been  acting  upon  a 
spirit  of  "tare  and  tret"  in  favour  of  their  cestui  que  trust,  and  upon  such  mere 
book-keeping,  vile  shop  notions  as  these :  that  they  are  to  be  charged  nothing, 
except  what  can  actually  be  made  out.  My  opinion  is,  that  they  have  entirely 
mistaken  the  mark,  and  that  as  they  have  not  chosen,  and  probably  may  not  be  able 
to  make  out  exactly  what  was  the  amount  of  the  mischief  done  by  the  late  duke, 
and  the  Plaintift'  has  given  such  evidence  as  lay  in  his  power,  the  Master  has,  upon 
that,  properly  drawn  his  conclusions.  I  admit,  that  if  it  could  be  made  out, 
distinctly,  that  there  was  some  great  and  pointed  error  about  which  there  could  be 
no  dispute,  then  it  would  be  very  well  to  say  that  the  exceptions  ought  to  be 
allowed  ;  but  upon  going  through  the  whole  of  the  case,  all  that  I  can  find  is  this ; 
that  a  great  mischief  was  manifestly  done,  and  noliody  can  say  with  certainty 
how  much  was  done ;  if,  then,  I  cainiot  have  pointed  out  to  me  with  certainty 
what  precise  error  the  Master  has  made,  it  is  too  much,  in  such  a  case  as  this,  to  say 
that  the  whole  is  to  go  for  nothing,  and  that  the  matter  is  to  be  sent  back  to  the 
Master,  just  as  if  nothing  had  actually  taken  place. 

With  respect  to  the  first  exception  which  regards  Wilks'  book,  my  opinion  is 
that  it  is  not  a  substantial  objection,  and  that  it  cannot  stand. 

[248]  With  regard  to  the  other  exceptions,  they  all  fall  under  the  general 
observations  which  I  have  made,  and  which  I  intend  to  apply  to  the  whole  of  the  case, 
and  must  govern  the  substance  of  it. 

Upon  the  best  consideration,  therefore,  that  I  can  give  this  case,  after  having 
read  over  all  the  papers,  and  endeavoured  to  follow,  so  far  as  I  could,  what  I 
presumed  to  be  the  view  which  the  Master  had  in  coming  to  certain  definite  sums, 
as  the  ultimate  amount  of  damage,  but  which,  I  confess,  I  have  been  unable  to 
do  to  my  own  satisfaction,  I  have  thought  it  due  to  the  justice  of  the  case,  and 
to  the  character  of  the  parties,  to  decide  it  upon  these  general  grounds,  and  thinking 
that  the  conduct  of  the  late  duke  has  made  it  impossible  for  this  Coui't  to  act  other- 
wise, I  shall  overrule  all  those  exceptions. 

Note. — There  was  an  appeal  in  this  case,  which  came  before  the  Lords  Justices 
on  the  1.3th  and  18th  December  1S51,  and  12th  January  1852,  but  ultimately  the 
case  was  compromised. 

[249]     Sh.\w  i:  Forrest.     Dec  1,  2,  1854. 

[Cf.  In  re  Marlborough  Club  Company,  1865,  L.  R.  1  Eq.  216.] 

Parties,  though  not  formally  served  with  a  notice  of  motion,  yet  substantially  made 
Respondents,  held  entitled  to  their  costs. 

Mr.  D.  was  the  solicitor  of  some  of  the  Defendants,  who  were  resident  out  of  the 
jurisdiction. 

The  Plaintifl"  being  about  to  bring  on  a  motion  applied  to  Mr.  D.  to  appear  for 
these  Defendants,  and  though  not  formally  served  with  a  notice  of  motion,  a  copy 
was  furnished  him.  Mr.  D.  at  first  refused  to  appear  for  them,  but  he  afterwards 
expressed  his  willingness  to  do  so,  and  the  PlaintiflTs  solicitor  wrote  him  a  note, 
stating  when  the  motion  would  come  on. 

Mr.  Cory,  in  support  of  the  motion. 

The  M.vster  of  the  Rolls  having  refused  the  motion  with  costs, 

Mr.  Lloyd,  on  behalf  of  Mr.  D.'s  clients,  asked  for  his  costs. 

Mr.  Cory  opposed  them,  on  the  ground  that  he  had  never  been  served  with  the 
notice  of  motion,  and  that  the  notice  and  letter  were  mere  acts  of  curtesy. 

The  M.vster  of  the  Rolls  [Sir  John  Romilly].  In  my  opinion,  these  persons 
are  entitled  to  their  costs. 
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[250]    Bold  v.  Hutchinson.    March  12,  13,  1855. 

[Affirmed,  5  De  G.  M.  &  G.  588 ;  43  E.  R.  986 ;  25  L.  J.  Ch.  598 ; 
2  Jur.  (N.  S.)  97  ;  4  W.  R.  3.] 

A'here,  upon  the  marriage  of  two  persons,  a  third  party  makes  a  representation,  upon 
the  faith  of  which  that  marriage  takes  place,  he  will  be  bound  to  make  good  that 
representation. 
\  father  i-epresented  to  the  intended  husband  of  his  ilaughter  that,  on  the  death  of 
himself  and  his  wife,  the  daughter  would  have  £10,000  at  the  very  least;  that  he 
liad  made  no  eldest  son,  and  that  all  his  children  should  .share  equally  ;  and  the 
intended  husband,  at  the  time,  made  a  memorandum  in  writing  of  the  representa- 
tion. Heads  of  marriage  articles  were  prepared,  by  or  by  the  direction  of  the 
father,  providing,  among  other  things,  that  he  should  covenant  that  the  daughter 
uduld,  at  the  death  of  himself  and  his  wife,  be  entitled  to  £10,000  and  upwards. 
The  settlement  made  in  pursuance  of  these  instructions  did  not  contain  any  such 
rdvenant,  but  there  was  a  recital  that  the  daughter  would  be  entitled  to  the 
1 10,000,  and  the  father  was  a  party  to  the  deed.  The  share  coming  to  the  daughter 
under  her  father  and  mother's  marriage  settlement  fell  .short  of  £10,000,  and 
no  addition  was  made  to  it  Ijy  the  father  in  his  lifetime  or  by  will.  Held,  that  the 
iL'presentation  made  by  the  father  must  be  made  good  by  him,  and  that  his  estate 
Muist  make  up  the  deficiency. 

II  cases  of  this  description,  in  Courts  of  Equity,  the  moral  obligation  is  co-extensive 
\\  ith,  and  not  difl'erent  from,  the  legal  obligation,  where  the  representations  are 
•  xpressed  in  clear  and  distinct  language  ;  but  vague  and  ambiguous  representations 
made  to  persons,  leading  them  to  form  an  opinion  or  belief,  though  morally,  are  not 
legally  Ijinding. 

I'>y  the  settlement  made  in  1801,  on  the  marriage  of  Lieutenant-Colonel  Sir 
\  illiam  Hutchinson  and  Latitia  Vaillant,  certain  stocks,  funds  and  securities 
111'  vested  in  trustees,  upon  trust,  after  the  decease  of  the  survivor  of  them, 
M  the  children  of  the  marriage,  as  they  jointly  or  as  the  survivor  of  them  should 
|iiHiint,  and  in  default  of  appointment,  upon  trust  for  the  children  equally. 

There  were  five  children  of  the  marriage,  one  of  whom  died,  and  another 
hiodosia    Frances    Hutchinson,    afterwards    married  the  Plaintiflf,  the  Rev.  Hugh 

•.ul,i. 

i)n  the  treaty  for  the  marriage  between  the  Plaintiff'  and  Miss  Hutchinson,  an 
Mil  iview  took  place  between  the  Plaintiff  and  Sir  W.  Hutchinson,  on  the  16th  of 
In  imber  1830,  on  the  subject  of  the  marriage. 

Instructions    were    accordingly    drawn    up    Viy    the    diroc[251]-tion   of   Sir  W. 

Iiiirhinson,  for  the  preparation  of    the    settlement,  which    were  intituled  "Heads 

t   Marriage  Articles  l)etween  the  Rev.  Hugh  Bold  and  Theodosia  Frances  Hutchin- 

11,     and    in    which,  among    other    things,    were    these    words — "The  Rev.  Hugh 

iiold  settles  a  jointure  of  £.500  per  annum  (to  commence  at  his  death)  upon  Mi.ss 

'I.,  during  her  natural  life.      During  his    lifetime,  the   wife  to  have  an  allowance 

'  provide  clothes,  A;c.,  of   £60  per  annum.      The   jointure  to  be  secureil   on  the 

^latc,  and  placed   in  the  charge  of  the  trustees.     A  covenant  is  to  be  drawn  up, 

V  which    Lieut.-(Teneral  Sir  W.    Hutchinson    guarantees    that  his  daughter  T.  F. 

diitchinson    shall,  at    the    decease    of    both    parents,  have  a  property  of    not    less 

jhan  £10,000  sterling  (ten  thousand).     Of  course  this  includes  what  she  will  have 

hrongh  Lady  Hutchinson,  this  property  to  be  settled  on  her  and  her  children,"  X'c. 

At  Sir  \y.  Hutchinson's  reiiuest,  the  Plaintiff' agreed  that  Mr.  .Mien,  Sir  William's 
lolicitor,  should  be  employed  to  draw  up  the  settlement,  and  Sir  William  acconiingly 
['rote  to  Ml'.  Allen,  reciuesting  him  to  draw  it  up,  and  inclosing  "a  sketch  whereupon 
jhe  settlements  are  by  you  to  he  framed,  "  being,  as  alleged  by  the  Plaitititl',  the 
I  Heads  of  Marriage  Articles  "  already  referreil  to.  This  letter  contained  these  words. 
At  the  death  of  my  present  wife,  and  of  myself,  whatever  we  may  die  possessed  of 


600  BOLD   V.    HUTCHINSON  MBEAV.Ml. 

will  be  divided  between  our  four  children.     Theodosia's  portion  whereof  will  then  lie 
ten  thousand  pounds." 

An  inilenture  was  accordingly  made  between  the  Plaintiff  of  the  first  part,  Sir  \V. 
Hutchin.sun  of  the  second  part,  Theodosia  Frances  Hutchinson  of  the  third  j)art, 
and  trustees  of  the  fourth  part,  whereby,  after  reciting  that  "Theodosia  Frances 
Hutciiinson  would,  [252]  upon  the  death  of  Sir  W.  Hutehiuson  and  his  wife,"  become' 
entitled  to  a  fortune  consisting  of  stock  in  the  pulilic  funds,  monies  and  other  per.sonal 
property  to  the  amount  or  value  of  ten  thou.sand  pounds  sterling  and  upwards,  and 
that  upon  the  treaty  for  the  said  intended  marriage,  it  was  agreed,  by  and  between 
the  said  Sir  William  Hutchinson  and  Theodosia  F.  Hutchinson  and  the  Plaintiff,  that 
the  personal  property  which  the  said  Theodosia  F.  Hutchinson  would  so  become 
entitled  to,  upon  the  death  of  both  her  .said  parents,  "should,  immediately  upon  the 
death  of  Sir  W.  Hutchinson  and  his  wife,  be  received  by  the  trustees  and  invested 
upon  the  trusts  thereinafter  declared,"  and,  reciting  the  agreement  as  to  the  pin- 
money  and  jointure,  it  was  witnessed  that,  in  pursuance  and  performance  of  the 
agreements,  iVrc,  Sir  W.  Hutchinson  and  Theodosia  F.  Hutchinson  therein*  covenanted 
with  the  trustees  that  all  such  sums  of  money,  and  other  personal  property  and 
effects,  as  Theodosia  F.  Hutchinson  should,  upon  the  death  of  the  survivor  of  her 
parents,  liecome  entitled  to,  or  wherein  she  then  had  any  interest,  vested  or  contingent, 
expectant  on  the  deaths  of  her  parents,  should,  upon  the  death  of  the  survivor  of  them, 
become  vested  in  the  trustees  thereof  upon  the  trusts  thereinafter  contained.  And 
Theodosia  F.  Hutchinson  assigned  the  same  sums  of  money,  iVc,  to  the  trustees,  upon 
trust  to  pay  to  Theodosia  F.  Hutchinson  the  interest,  dividends  and  aiuiual  produce 
thereof  for  life,  for  her  separate  use,  without  power  of  anticipation,  and  after  her 
decease,  to  the  Plaintiff  for  life,  and  after  the  decease  of  the  survivor,  upon  trusts  for 
the  benefit  of  the  children  of  the  marriage,  as  they  should  appoint,  or  should  attain 
twenty-one,  or  marry,  and  in  default  of  children,  in  trust  for  such  persons  as  Theodosia 
F.  Hutchinson  should  appoint,  and  in  default  of  appointment,  in  trust  for  such  persons 
as  would,  under  the  Statute  of  Distri-[253]-l)ution,  have  become  entitled  to  hei-  personal 
estate,  if  she  had  died  intestate  and  unmarried.  The  settlement  then  went  on  to 
settle  the  pin-money  and  jointure;  but  it  contained  no  covenant  on  the  part  of  Sir 
W.  Hutchinson  as  to  the  amount  of  his  daughter's  fortune. 

On  the  27th  of  February  1840  the  marriage  took  place,  and  there  was  issue  one 
daughter,  who  died  an  infant,  in  December  1841,  and  Mrs.  Bold  died  in  August 
1842. 

Sir  W.  Hutchinson,  by  his  will  dated  in  1844,  gave  all  the  residue  of  his  property  I 
to  his  wife  for  life,  and  after  her  decease,  to  his  three  children  then  living ;  but  he 
gave  nothing  to  the  Plaintiff'  or  his  wife,  or  the  trustees  of  their  settlement.     He  died 
in  August  184.5. 

Lady  Hutchinson  died  in  June  \S52,  without  having  exercised,  or  joined  in 
exercising,  the  powers  of  appointment  given  by  the  settlement  of  July  1801,  and 
thereupon  the  Plaintiff  became  entitled  to  a  life-estate  in  his  wife's  one-fifth  of  the 
property  compri-sed  in  that  settlement,  which  amounted  to  about  £5181,  14s.  oidy. 
This  being  all  the  property  to  which  Mrs.  Bold  was  entitled,  in  her  own  right,  the 
Plaintiff  claimed  a  right  on  behalf  of  himself  and  the  trustees  of  the  settlement  of 
February  1840,  that  they  should  rank  as  creditors  on  the  estate  of  Sir  W.  Hutchin.son 
for  such  a  sum  as,  together  with  the  one-fifth  share,  would  make  up  the  sum  of 
£10,000,  in  which  the  Plaintiff  claimed  a  life  interest. 

The  Plaintiff  alleged  and  verified  the  statement  by  his  oath,  that  at  the  interview 
between  him  and  Sir  William,  on  the  16th  of  December  1839,  Sir  William  made  the 
following  statement : — 

"  I  pledge  j'ou  my  word,  as  an  officer  and  a  gentle-[254]-man,  that  at  my  death 
and  Lady  Hutchinson's,  my  daughter  will  have  ,£10,000  at  the  very  least.  I  have 
made  no  eldest  son,  and  my  children  will  all  share  ecjually. "  The  Plaintiff,  at  the 
same  time  or  immediately  after,  made  a  memorandum  in  writing  in  his  pocket  book 
of  the  representation  and  statement  so  made  to  him,  and  in  the  words  above  stated. 

The  Plaintiff  alleged  that  the  treaty  proceeded  upon  the  footing  of  this  repre- 
sentation, and  upon  the  faith,  and  in  consideration  of  it,  the  Plaintiff  agreed  to  make 
a  settlement  on  his  intended  wife,  out  on  his  real  estate,  of  pin-mone\'  and  jointure. 
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From  the  evidence  it  appeared  that,  during;  the  preparation  of  the  settlement  of 
February  lf<40,  Mr.  Allen  died,  and  that  Mr.  Shaw  who  succeeded  to  his  business, 
bad,  at  the  wish  of  Sir  W.  Hutchinson,  completed  it,  and  the  draft  alone,  when 
prepared,  was  without  any  other  papers  submitted  by  the  Plaintiff  to  Mr.  Wilson,  a 
;oiiveyancer  (since  deceased),  who  made  no  material  alteration  in  it.  Both  Mr.  Allen 
ind  Mr.  Shaw  being  dead,  there  was  no  direct  evidence  as  to  what  were  the  instruc- 
;ions  upon  which  the  draft  settlement  was  prepared  ;  but  among  the  papers  which 
;arae  to  the  solicitor  who  succeeded  Mr.  Shaw,  was  found  one,  the  exhibit  marked 
[j,  being  in  fact  the  "  Heads  of  Marriage  Articles,"  already  referred  to,  and  which,  as 
U'ell  as  a  paper  marked  B,  and  substantially  of  the  same  purport,  was  in  the  hand- 
jvriting  of  Colonel  William  Nelson  Hutchinson,  the  eldest  son  of  Sir  W.  Hutchinson, 
;.vho  had  acted  for  him  in  the  treaty  for  the  marriage,  and  had  given  the  Plaintiff 
Ijaper  B,  and  himself  kept  paper  C.  This  latter  the  Plaintiff,  in  his  affidavit,  stated 
i.vas  the  paper  inclosed  in  Sir  W.  Hutchinson's  letter,  taken  and  delivered  by  the 
Plaintiff  to  Mr.  Allen,  and  therein  called  by  Sir  William  "a  sketch."  The  [255] 
Court  assumed  that  it  formed  the  instructions  for  the  settlement,  which  however 
lid  not  fully  carry  them  out,  by  inserting  a  covenant  by  Sir  W.  as  to  the  amount  of 
Airs.  Bold's  fortune.  Some  alteration  was  also  made  in  the  settlement  before  it  was 
ifxecuted,  to  meet  the  requirements  of  an  insurance  office,  from  which  the  Plaintiff 
j.vas  negociating  a  loan,  by  giving  priority  of  their  charge  over  the  jointure. 
I  The  Plaintiff,  by  his  bill,  sought  to  have  his  wife's  fortune  made  up  to  £10,000, 
I  nd,  if  necessary,  to  have  the  settlement  rectified,  and  made  conformable  with  the 
1'  Heads  of  Marriage  Articles." 
',     Mr.  li.  Palmer  and  Mr.  Selwyn,  for  the  Plaintiff,  relied  on  De  Beil  v.  Thtmison 

3  Beav.  4G9 ;  S.  C.  nom.  Hammcrsley  v.  De  Biel,  12  CI.  &  F.  45). 

Mr.  Kolt  and  Mr.  Toller,  for  all  the  substantial  Defendants,  cited  Luders  v.  Andey 

4  Ves.  501  ;  5  Ves.  213) ;  Maumdl  v.  JfTiite  (1  Jones  <k  Lat.  539) ;  Mmci/  v.  Jonlen 
15  Beav.  372,  reversed  by  the  House  of  Lords  [5  H.  L.  C.  1851 )  ;  raiti/n  v.  Boberh 
Ambl.  314) ;  The  Marquess  of  Breoulalbane  v.  The  Marquess  of  Chamlos  (2  Myl.  &  Cr. 
:39). 

'     Mr.  Freeling,  for  the  trustees. 

The  Mastku  of  the  Rolls  [Sir  John  Romilly].  I  think  there  is  no  difficulty 
\n  determining  that  the  Plaintiff  is  entitled  to  a  decree.  I  proceed  upon  a  leading 
,»rinciple,  repeatedly  adopted  and  laid  down  both  by  the  Courts  of  Common  Law  and 
.f  I^quity,  when  dealing  with  matters  of  this  description  ;  though  it  is  in  some  [256] 
, aspects  varied  in  Courts  of  Common  Law,  by  statute,  but  with  which  I  have  nothing 
i.ere  to  do.  The  principle  is  this  :  that  w-here,  upon  the  marriage  of  two  persons,  a 
'bird  party  makes  a  representation  upon  the  faith  of  which  that  marriage  takes  place, 
jC  shall  be  bound  to  make  good  that  representation. 

I  Now  the  state  of  the  case  here  appears  to  be  this  :  A  gentleman  proposing  to  a 
lidy,  applies  to  her  father  for  his  consent  to  the  marriage,  and,  as  might  naturally  be 
(iipposed,  the  father  informs  the  intended  husband  what  her  portion  would  consist  of. 
lifter  that  a  settlement  is  made,  and  if  there  were  nothing  more  than  this  settlement 
(nd  the  representation  proved  to  have  been  made  by  Sir  William  Hutchinson  at  the 
lime  when  the  Plaiiitiff  applieil  to  him  for  his  consent  to  the  marriage,  1  should  be  of 
Ipinion  that  Sir  William  Hutchinson  and  his  estate  would  be  bound  to  make  good 
fne  representation  then  made.  The  principle  upon  which  I  proceed  is  that  which  is 
;ud  down  by  Lord  Mansfield  in  the  case  of  Mmtejioii  v.  Monhjiori  (1  \Vm.  Blackstone, 
iG3),  in  which  he  says,  that  "the  law  is,  that  where  upon  proposals  of  marriage  third 
(ersons  represent  anything  material,  in  a  light  different  from  the  truth,  even  though 
1  may  be  by  collusion  with  the  husband,  they  shall  be  bound  to  make  gootl  the  thing 
|i  the  maimer  in  which  they  represented  it.  It  shall  be  as  represented  to  be." 
I  I  am  far  from  saying  that  Sir  William  Hutchinson  did  represent  any  other  than 
|ie  real  truth  of  the  nuitter,  but  what  he  represented  was,  that  the  fortune  of  his 
laughter  consisted  of  £10,000  and  upwards;  and  I  find  a  marriage  settlement 
I'tei  wards  executed,  in  which  there  is  a  recital  that  the  lady  will,  at  the  death  of  the 
|J57]  survivor  of  Sir  William  Hutchinson  aTid  Lady  Hutchinson,  become  entitled  to 
[Kirlion  consisting  of  vaiious  [lartieulars,  amounting  in  value  to  .£10,000  sterling  or 
jwards.     Sir  \Villiam   Hutchinson  is  a  party  to  that  settlement,  which  contains  an 


602  BOLD    I'.    HUTCHINSON  W  BEAV.  >si 


express  assertion  that  the  fortune  of  the  lady  consisted  at  least  of  that  sum,  and  no 
that  it  would  consist  of  so  much  if  Sir  ^\'illiam  Hutchinson  made  it  up  to  tha 
amount  by  his  will.  The  settlement  also  states  that,  upon  the  treaty  of  tli 
marriage,  it  was  agreed  between  Sir  William  Ihilchinson  and  Mrs.  Bold  and  tii 
Plaintirt',  that  the  personal  property  which  Mrs.  Bold  would  so  become  entitled  ti 
on  the  death  of  her  parents  (that  is,  the  personal  property  to  the  amount  or  value  o 
£10,000  sterling  and  upwanis),  should  be  settled.  Then  I  find,  in  the  first  witnessiii; 
part,  that,  in  consideration  of  the  marriage.  Sir  AVilliam  Hutchinson  and  Mi.~ 
Hutchinson  seveially  and  respectively  covenant  that  all  these  sums  of  money  ain 
the  other  personal  property  of  Miss  Hutchinson  should  be  settled.  I  look  in  vain  in 
any  cause  or  reason  why  Sir  M'illiam  Hutchin.son  should  have  been  made  a  party  ti 
this  marriage  settlement,  unless  for  the  purpose  of  verifying  and  guaranteeing  tli. 
accuracy  of  the  statement  there  recited,  that  the  fortune  of  the  lady  was  to  Iw 
£10,000  sterling  and  upwards,  which  fortune  was  to  proceed  and  come  from  himsil 
upon  the  death  of  the  survivor  of  himself  and  wife. 

It  has  been  contended  that  a  statement,  that  a  sum  will  lie  settled  bj'  will,  wil 
not  amount  to  an  undertaking  or  promise  which  will  bind  the  person  who  made  it 
and  to  this  extent  I  concur  in  the  observation,  viz.,  where  there  is  no  statement  of  ; 
specific  sum  as  being  actually  the  property  of  the  lady  which  is  to  be  so  settled, 
look  at  the  other  documents  referred  to  in  this  cause,  and  I  only  see  in  them  , 
confirmation  of  [258]  the  statement  that  is  there  made.  In  the  first  place,  I  look  a 
the  exhibits  marked  B  and  C,  which  are  "  the  heads  of  marriage  articles  betweci 
the  Rev.  H.  Bold  and  Theodosia  Frances  Hutchinson,"  and  I  find  that  it  is  states 
that  a  covenant  is  to  be  drawn  up  by  which  Lieutenant-General  Hutchinsoi 
guarantees  that  his  daughter  shall,  at  the  decease  of  her  parents,  have  a  fortune  o 
not  less  than  £10,000  sterling.  I  find,  also,  that  in  the  letter  marked  1),  which  w;i 
written  and  sent  to  Mr.  Allen,  the  solicitor,  who  prepared  the  settlement,  8i 
William  states  that,  at  the  death  of  his  present  wife  and  himself,  "  whatever  we  ma\ 
die  possessed  of,  will  be  divided  between  our  four  children.  Theodosia's  portioi 
thereof  will  be  £10,000."  It  is  to  be  observed,  in  this  case,  that  considering  thi 
length  of  time  which  has  elapsed  and  the  necessary  infirmity  of  human  memory  upoi 
such  subjects,  it  is  absolutely  necessary  for  the  Court  to  proceed  and  act  upon  tli^ 
written  documents  which  are  not  susceptible  of  change.  I  see  in  these  document- 
as  I  think,  a  reasonable  explanation  why  no  covenant  was  introduced  into  the 
settlement.  It  was  considered  that  the  fortune  of  the  lady  did  not  depend  on  thi 
will  of  Sir  M'illiam  Hutchinson,  for  here,  in  fact,  is  a  statement  that  she  wa- 
entitled  to  that  sum  of  money  on  the  death  of  the  survivor  of  her  parents ;  am 
although,  undoubtedly,  it  would  have  been  a  more  proper  course  to  have  introduci'i 
an  express  covenant  on  the  subject,  yet  I  can  well  understand  that  both  tin 
conveyancer  who  prepared  the  settlement  and  Mr.  Wilson,  who  afterwards  looke 
over  it,  considered  that  it  was  not  neces.sary  to  introduce  any  covenant  on  tlii 
part  of  Sir  William  Hutchinson,  inasmuch  as  the  recital  was  positive  and  distinct 
that  the  fortune  of  the  lady  consisted  of  that  which  was  there  stated.  It  wa.- 
contended  that  this  is  not  the  representation  of  an  existing  fact ;  but  if  I  am  right 
in  the  view  that  I  take  of  this  [259]  case,  it  is  equally  the  representation  of  an 
existing  fact  whether  the  statement  is  that  the  lady,  on  the  death  of  the  survivor  ol 
two  persons,  is  entitled  to  a  sum  of  money  amounting  to  £10,000,  or  that  she  is,  al 
that  moment  entitled  to  it. 

I  look  upon  the  case  in  this  way  : — Suppose,  upon  the  marriage  of  a  lady,  bei 
intended  husband  applies  to  the  father  and  asks  him,  or  without  being  a.sked  th( 
father  states,  that  the  fortune  his  daughter  is  entitled  to  is  £10,000,  and  that 
thereupon  a  settlement  is  drawn  up  reciting  that  she  is  entitled  to  a  sum  of  £10,000 
could  this  Court  allow  the  father  afterwards  to  say  that  she  is  not  entitled  to  any 
sum  of  £10,000  and  that  her  fortune  in  fact  amounts  to  nothing  J  It  is  to  hi 
observed  that,  if  the  contention  of  the  Defendant  be  correct,  this  lady  might  no» 
be  alive  with  a  large  family  of  children,  and  not  one  farthing  could  she  havi 
required  from  her  father  or  family.  I  have  no  doubt,  that  if  she  had  lived  and  hai 
had  a  family,  the  circumstances  would  have  been  different,  and  that  this  questiuii 
would  never  have  arisen  between  the  parties.     And  I  apprehend  that  (as  is  fairly 
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stateil  ill  the  evidence  of  Colonel  Hutchinson)  his  father  woukl  have  been  morally 

bound  to  have  left  the  same  sum  to  Mrs.  Bold  as  to  his  other  children,  and  that  the 
;  intention  would  have  been  carried  into  etlect.  But  moral  obligations  in  matters  of 
:  this  description,  as  they  are  treated  in  Courts  of  Equity,  are  co-extensive  with  and 
j  not  iliHerent  from  legal  obligations  where  they  are  expressed  in  clear  and  distinct 
.  language.  No  doubt  vague  and  ambiguous  representations  might  be  made  to 
'  persons  on  marriage,  which  might  create  expectations  and  belief  which  the  person 

making  them  might  be  morally,  though  not  legally,  bound  to  execute ;  but  where 
:  the  matter  is  cleaily  and  distinctly  expressed,  then,  in  my  opinion,  the  legal 
j  obli-[260]-gation  follows  the  moral  obligation,  and  is  coextensive  with  it. 
j  Now,  it  is  to  be  observed  (which  makes  the  distinction  in  this  case),  that 
;  assuming  the  memorandum  made  by  Mr.  Bold,  when  the  representation  was  made 
'  to  him  by  Sir  William  Hutchinson,  to  be  a  correct  statement  of  what  he  then  said, 
;  it  ap|)ears  that  Sir  William  then  stated  that  the  lady's  fortune  would  at  least  be 

£10,000,  that  he  intended  to  leave  all  his  children  e(iually.     That  statement  being 

followed  by  a  settlement  of  this  description,  in  my  opinion  renders  two  matters 
.obvious,  one  is,  that  the  obligation  to  make  good  the  £10,000  is  imposed  on  Sir 
>  \\'illiam  ;  but  that  a   legal   obligation  to  leave   his  daughter,  Mrs.   Bold,  an  et|ual 

fortune  with  the  rest  of  his  children  does  not  follow.  He  merely  states  that  as  a 
!  general  expression  of  his  intention,  but  not  as  a  thing  which  would  bind  him  or  his 
I  estate.  It  might  be,  that  upon  the  death  of  Sir  William  Hutchinson,  his  fortune 
\  might  be  such  that,  if  equally  divided,  it  would  have  left  Mrs.  Bold  a  fortune  of 
i  £20,000  instead  of  £10,000,  yet,  in  my  opinion,  she  would  only  have  been  entitled 
)  to  the  £10,000  which  is  there  clearly  expressed,  and  this  distinction,  as  it  appears  to 
» me,  affords  the  rule  which  governs  cases  of  this  description. 

I  In  the  case  of  />  lUi'l  v.  Thomson  {'i  Beav.  469)  there  was  an  express  statement 
I  by  the  fattier  that  he  intended  to  leave  another  sum  of  £10,000  to  be  settled  :  upon 
'  the  faith  of  that  .statement  the  marriage  took  place  ;  thereupon  the  Court  held  him 
;  bound  to  perform  that  obligation.     The  case  of  MunseJl  v.  iriiilc  (1  Jones  &  Lat.  539) 

marks  the  ilistiiictioii  ;  the  statement  made  by  the  uncle  was  one  leaving  it  entirely 
'  in  his  own  will  and  pleasure  to  do  exactly  as  he  might  [261]  think  tit,  if  altered 
,  circumstances  should  induce  him  to  change  his  intention.  That  representation  was 
I  made  to  the  friends  of  the  lady  who  ought  not  to  have  been  misled  by  it ;  the 
I  representation  was  of  what  he  had  done  then,  but  that  he  did  not  intend  to  be  bound 
I  by  it  for  the  future  ;  and  that,  although  he  had  by  his  will  left  his  Tipperary  estates 
1  to  the  intended  husband,  he  might  alter  it,  "  if  .some  unforeseen  occurrence  should 
^take  place."  That  distinguishes  it  from  the  present  case.  There  are  only  two  other 
;  cases  to  which  I  think  it  necessary  to  refer.  In  Montcjiori  v.  Montefiori  (1  W.  Black- 
1  stone,  .■i6.3),  the  brother,  on  the  intended  marriage  of  another  brother,  stated  to  the 
i  friends  of  the  lady  that  he  owed  him  a  sum  of  money  (which  was  not  the  fact) ;  he 
'was  compelled  to  make  that  good.  In  NeriUi'  v.  irHkinson  (I  Bio.  C.  C.  543)  a 
;  person  was  asked  to  make  out  a  list  of  the  debts  due  from  the  intended  husband. 
;  In  doing  so,  he  omitted  a  large  sum  of  money  due  to  himself  on  the  belief  and  the 
i  representation  made  by  the  intended  husband,  that  if  he  made  that  statement,  it 
!  would  prevent  the  marriage  taking  place.  After  the  marriage  had  taken  place,  he 
insisted  on  enforcing  that  debt  against  the  husband,  upon  which  Lord  Thuilow 
!  granted  a  jierpetual  injunction  to  restrain  him  for  over  enforcing  that  debt  aj,'aiiist 
ihini  :  Lord  Kldon,  in  a  sul)sequent  case  of  7'/(c  I'mu-liall  Briilgf  Comjiani/  v.  The  hart  of 
\Spinor  (Jacob,  67),  stated,  "he  remembered  arguing  that  case  with  obstinacy,  but 
I  Lord  Thuilow  thought  that,  having  made  a  representation,  a  Court  of  Equity  must 
I  hold  him  to  it."  All  those  decisions  a[)pear  to  me  to  indicate  the  principle  which 
j  governs  the  present  case. 

I  It  is  impossible  for  me  to  adopt  the  view,  which  Mr.  Toller  wishes  me  to  take, 
I  that  the  jiroposcd  mortgage  [262]  of  Mr.  Hold's  property  to  the  insurance  company 

I  for  £10,(100  made  a  ditlercnce  in  the  arrangements,  because,  in  fact,  the  evidence  of 

IColoiicl  Hutchinson  rel>uts  such  a  presumiition. 

I    am    of   opinion,   in    the   absence   of   any   clear   and    distinct   evidence,   which 

unfortunately  arises   from   the   death   of  botli   Mr.  Allen   and   Mr.  Shaw,  that  the 

reasonable   inference   is,    that   the   exhiliit   H.   the   letter   written   h\   Sir    \\'illiani 
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Hutchinson  to  Mr.  Allen,  did  coiilaiii  in  it  cxhiUit  C,  which  is  the  proposal  in  the 
handwriting  of  Colonel  Hutchinson  which  was  afterwards  found  among  Mr.  Shaw's 
jiapcrs.  He  incloses  a  sketch.  What  is  that  sketch  f  I  find  that  there  were  two 
sketches,  B  and  C,  which  were  snbstantially  the  same.  I  find  a  letter  written  by 
Sir  ^\'illiam  Hutchinson  to  Mr.  Allen  in  which  he  states  that  he  incloses  a  sketch  for 
the  purpose  of  preparing  the  settlement.  The  natural  inference  is,  that  it  would  he 
one  of  those  two  sketches  which  had  been  prepared  by  Colonel  Hutchin.son  who  was 
authorized  to  act  for  Sir  William  Hutchinson  in  this  matter.  I  find  that  document 
C,  which  answers  e.\actly  that  description,  among  the  papers  of  Mr.  Allen,  I  find 
that  it  afterwards  came  to  Mr.  Shaw  and  suhseciuently  to  his  successors  in  business. 
The  reasonable  and  natural  inference  is,  that  that  <locument  was  the  document  there 
refened  to.  Then,  I  am  of  opinion  that  this  settlement  was  prepared  by  Mr.  Allen 
with  the  view  of  carrying  those  instructions  into  effect.  A  possible  explanation  of 
the  omission  of  any  express  covenant  by  Sir  \\'illiam  Hutchinson  in  the  settlement, 
that  the  fortune  of  the  lady  should  not  fall  short  of  £10,000,  is  to  be  found  in  the 
suggestion  which  I  ha\e  already  made  that  it  was  believed  that  this  sum  did  not,  in 
fact,  depend  upon  his  will,  but  that  the  excess  only  beyond  the  £10,000  depended 
on  his  fuither  bounty  [263]  and  what  he  might  leave,  and  that  that  further  bounty 
was  intended  to  be  settled  also  ;  this  explains  the  whole  and  shews  why  no  covenant 
was  introduced  by  Sir  William  Hutchinson  guaranteeing  that  the  fortune  of  the  lady 
should  amount  to  £10,000.  In  fact,  as  I  have  before  stated,  Sir  William  Hutchinson, 
being  made  a  party  to  the  settlement  and  joining  in  the  covenant  to  the  trustees  that 
the  fortune  of  the  lady  shall  be  so  settled,  seems  to  me  to  have  been  the  mode  by 
which  the  conveyancer  intended  to  carry  into  effect  that  clause  of  the  settlement  by 
which  he  guaranteed  that  the  fortune  should  not  be  less  than  £10;000.  Why  it  was 
left  vague  seems  to  me  to  be  explainable  by  the  supposition  that  her  fortune  might 
be  a  good  deal  more  than  £10,000,  but  to  that  extent,  at  all  events,  it  was  to  be 
settled,  and  that  whatever  more  she  might  get  from  her  father's  bounty  or  on  the 
death  of  her  father  and  mother,  was  also  to  be  settled. 

Upon  the  gi'ounds  and  principles  I  have  stated,  I  am  of  opinion,  that  where  a 
statement  is  made,  that  statement  must  be  made  good  ;  and  that,  if  the  representation 
had  been  made  by  Sir  William  Hutchinson  that  the  existing  fortune  of  the  lady  was 
£10,000,  I  could  not  have  allowed  him,  in  his  lifetime,  to  have  denied  the  accuracy 
of  that  representation,  but  should  have  compelled  that  fortune  to  be  settled ;  and, 
being  dead,  I  am  compelled  to  hold  his  assets  are  bound  to  make  good  his  assertion 
that  the  fortune  of  the  lady  upon  the  death  of  the  survivor  of  Sir  William  Hutchinson 
and  Lady  Hutchinson  did  amount  to  £10,000.  I  must  accordingly  make  a  declaration 
to  that  effect. 

In  my  opinion,  it  is  not  necessary  to  reform  the  settlement,  and  I  studiously 
abstain  from  making  any  observation  as  to  whether,  if  it  were  necessary  to  I'eform 
[264]  it,  I  should  think  it  was  the  province  or  duty  of  this  Court  to  reform  this 
settlement  for  the  puipose  of  making  it  conformable  with  the  heads  of  arrangement 
which  were  sent  to  Mr.  Allen.  I  think  it,  however,  a  material  circumstance,  that  so 
far  as  I  can  judge  from  the  bill  of  costs  and  the  evidence  before  me,  that  those  heads 
of  settlement  constituted  the  only  instructions  which  Mr.  Allen  had  to  deal  with,  for 
the  purpose  of  preparing  the  settlement,  and  that,  in  fact,  no  communication  what- 
ever took  place  between  him  and  Sir  William  Hutchinson  after  the  interview  Ijetween 
the  Plaintiff  and  Mr.  Allen  in  London.  I  find  also  that  Mr.  Shaw,  in  the  statement 
which  he  makes  after  Mr.  Allen's  death,  shews  that,  in  fact,  the  draft  of  the  settle- 
ment had  been  already  prepared  upon  the  instructions  which  Mr.  Allen  had  then 
received. 

The  result  is,  in  my  opinion,  that  I  must  make  a  declaration  upon  the  grounds  I 
have  stated. 

Note. — Affirmed  by  Lord  Cranworth,  on  other  grounds,  November  7,  1855. 
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[265]     Cole  v.  Lee.     March  16,  19,  1855. 

[Under  a  direction  to  raise  X5000  for  the  benefit  of  A.  and  her  issue,  followed  by  a 
direction  to  raise  and  pay  interest  at  five  per  cent,  on  that  sum  to  A.  during  her 
life,  with  a  gift  over  to  her  children  of  the  "  principal  sum  :  "     Held,  that  interest 

I  at  five  per  cent,  was  not  to  bo  charged  on  the  estate  during  the  whole  life  of  A., 
but  merely  until  the  £5000  had  been  raised. 

Subject  to  the  life  interest  of  herself  and  her  husband,  Mrs.  Tudor  had,  in  the 
events  which  happened,  an  absolute  power  of  appointment  over  certain  real  and 
personal  estate  vested  in  trustees. 

By  her  will,  made  in  1819,  Mrs.  Tudoi-  appointed  that  the  trustees  should  stand 
seised  and  be  possessed  of  this  property,  in  trust  as  follows  : — "  In  the  first  place, 
out  of  all  such  real  and  personal  property,  as  soon  as  conveniently  may  be  after  the 
decease  of  the  survivor  of  us  (viz.,  herself  and  her  husband),  to  raise  and  set  apart 
'the  sum  of  £5000  of  lawful  money  of  Great  Britain,  for  the  use  and  benefit  of  my 
Imieee  Elizabeth  Cole  and  of  her  issue,  as  after  mentioned,  and  to  raise  ami  jiai/  interest 
\on  the  saiil  siii/i  of  £5000,  at  the  rate  of  £5  per  crnt.  jjer  annum,  to  be  computed  from 
'the  decease  of  such  survivor  as  aforesaid,  which  interest  shall  be  paid  to  iny  said 
'niece  or  her  assigns,  during  her  life,  for  her  and  their  own  absolute  use  and  benefit. 

"  And  from  and  after  her  decease,  as  to  the  said  jirinripal  mm  of  £5000,  in  trust 
for  the  sons  of  Elizabeth  Cole  who  should  attain  twenty-one,  and  her  daughters  who 
should  attain  that  age  or  marry,  equally.  And  in  case  they  should  bo  under  age, 
.iVic,  the  '■inlerist  ami  iliridemls  oi  so  much  of  the  said  last-mentioned  trust  money,'" 
ias  should  not  be  then  payable,  should  be  applied  in  their  maintenance  until  their 
shares  "  of  the  said  principal  "  should  be  payable. 

;  [266]  .^nd  as  to  all  the  lesidue  of  tiie  property,  "  subject  to  the  raising  and  pay- 
ment thereout  of  the  said  sum  of  £5000  as  aforesaid,"  in  trust  for  other  persons. 

Mrs.  Tudor  died  in  1823,  her  husband  died  in  1840,  and  Elizabeth  Cole  became 
'Mrs.  Lee. 

I  After  the  death  of  Mr.  Tudor,  the  Plaintiffs,  who  were  interested  in  the  property, 
(subject  to  the  charge  of  £5000  and  interest,  paid  Elizabeth  Lee  £250  a  year  down 
Ito  1854,  when  they  paid  the  £5000  into  Court  under  the  Trustee  Relief  Act,  and  it 
iwas  invested  by  the  Accountant-General  in  consols.  But  Mrs.  Lee  having  insisted 
Ithat  she  was  entitled,  out  of  the  real  and  personal  estate,  during  her  life,  to  the  pay- 
ment of  £250  a  year,  or  so  much  thereof  as  might  not  be  paid  out  of  the  dividends 
of  the  consoLs,  a  special  ease  was  prepared  for  the  opinion  of  the  Court :  first,  as  to 
'whether  the  real  and  personal  estate,  appointed  by  Mrs.  Tudor,  were  still  chargeable 
'with  the  payment  of  the  £250  a  year  during  the  life  of  Mrs.  Lee  ;  secondly,  whether 
that  pio|)erty  was  wholly  relieved  from  the  charge  by  the  payment  of  the  JE5000  into 
'Court;  or,  thirdly,  whether  it  was  only  partially  relieved  to  the  extent  of  the 
dividends  on  the  consols. 

Mr.  Lloyd  and  Mr.  Pemberton,  for  the  Plaintiffs,  argued  that  the  interest  was  a 
-lucre  accessory  to  the  capital,  and  was  only  charged  on  the  estate  until  the  principal 
jsum  ha<l  been  raised. 

;  Mr.  K.  Palmer  and  Mr.  Goldsmid,  for  the  Defendants,  argued  that  the  tlirection 
Svas  positive  to  raise  interest  at  £5  per  cent.,  and  pay  it  to  Mrs.  Lee  during  her  life. 
'They  cited  Arnohl  v.  .Irnohl  (2  Myl.  *  K.  305). 

[267]  Both  sides  commented  on  the  terms  of  the  instrument. 
1  TiiK  M.\STEK  OF  THE  Koi.i.s  [Sir  John  luimilly].  There  is  consideral)]e  obscurity 
jarisiiig  from  some  of  the  words  of  the  will  ;  l>ut  I  think  that  the  construction  to  1)0 
I  put  upon  them  is  not  open  to  much  doubt.  I  see  nothing  in  this  will  pointing  to 
I  successive  raising  of  interest,  and  it  is  obvious  that  if  the  construction  put  on  it  were 
jto  secure  £5  per  cent,  per  annum  to  Mrs.  Lee,  it  would  be  iieees-sary,  if  the  interest 
ievcr  fell  short,  to  make  a  further  charge  for  the  deficiency.  It  appears  to  ine  that 
I  the  construction  to  be  put  on  this  clause  is  this  -that  when  the  sum  of  £5000  was 
[raised,  interest  was  also  to  be  raised  up  to  that  period  at  the  rate  of  £5  per  cent,  per 
' annum. 
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The  words  of  the  will  jioint,  in  the  first  place,  to  a  life  interest  in  the  legacy. 
The  words  are  these:  "intrust  .  .  .  after  mentioned."  That  is  to  say,  XoOOO  .uc 
to  be  raised  for  the  benefit  of  her  niece  and  her  issue,  "  as  after  mentioned."  Tlial 
alone  would  be  sufficient  to  show  that  Elizabeth  Lee  was  to  take  a  life  interest  after 
the  death  in  this  sum  of  £5000,  which  was  afterwards  to  be  divided  amongst  Iki- 
children. 

The  testatrix  goes  on  thus,  which  are  the  words  which  create  the  ambiguity : 
"and  to  raise  and  pay  ...  as  aforesaid."  If  the  words  stood  there,  I  should  enter- 
tain very  little  doubt  that  they  meant  to  raise  and  pay  interest  upon  the  same,  from 
the  death  of  the  survivor,  up  to  the  time  when  it  is  raised,  it  being  obvious  that  it 
could  not  be  raised  sinuiltaueously  with  the  death  of  the  survivor,  for  some  interval 
of  time  must  necessarily  elapse  between  the  death  and  the  raising  of  the  monej' ;  and 
the  fact  of  appointing  that  [268]  interest  at  £5  per  cent,  should  be  paid  would 
naturally  accelerate  the  raising  of  the  money  as  speedily  as  it  could  be  accompli.shed. 

She  then  says,  "  which  interest,  itc.  .  .  .  twenty-one  years."  Now  the  true  effect 
of  that  clause  is  that  the  testatrix  did  not  contemplate  successive  raising  of  interest, 
which  would  lie  a  very  .serious  evil  and  inconvenience  to  the  estate.  It  is  obvious 
that  such  might  be  the  effect  if  I  adopted  Mr.  Goldsmid's  argument,  because  the 
trustees  were  bound  to  raise  the  £5000  at  once,  and  set  it  apart,  so  that  if  the 
interest  fell  short  of  £250  in  any  year  the  additional  interest  could  only  be  raised 
by  a  fresh  mortgage  or  charge  on  the  property.  The  amount  of  interest  due  at  the 
time  the  £5000  was  raised  was  ascertained,  and  it  would  be  no  greater  expense  to 
raise  the  sum  of  £5000,  together  with  the  interest  that  had  then  accrued  due,  at  the 
rate  of  £5  per  cent.,  than  it  would  be  to  raise  £5000  alone;  but  the  ditticulty  of  raising 
the  deficiency  of  income  subsequently  would  be  very  great,  unless  it  was  done  by  a 
prospective  raising  of  a  gross  sum,  which  would  also  give  rise  to  considerable  expense 
and  inconvenience.  The  clause  to  which  I  was  referred  as  to  maintenance  has,  on 
my  mind,  an  effect  opposite  to  what  was  intended.  It  directs  that  the  inlerrst  and 
(Unilemh  should  be  paid  for  maintenance,  but  there  is  nothing  to  shew  that  she 
anticipated  a  different  rate  of  interest  to  be  paid  to  the  children  for  their  maintenance 
and  education  than  to  their  mother.  It  is  obvious  that  the  expression  "  which  , 
interest"  refers  to  the  interest  at  £5  per  cent,  up  to  the  time  when  the  capital  was  ^ 
raised. 

Again,  the  whole  of  the  residue  is  given  "  subject  to  the  raising  and  payment 
thereout  of  the  sum  of  £5000  as  aforesaid  ; "  but  the  whole  of  the  residue  could  not 
[269]  be  applied  if  there  were  to  be  subsequent  and  successive  raisings  of  interest 
to  make  up  the  deficiency  which  must  necessarily  arise  if  the  £5000  were  vested  in 
a  permanent  security.  Admitting  the  principle  of  construction,  that  it  is  the  duty 
of  the  Court,  if  possible,  to  reconcile  all  the  parts  of  an  instrument,  I  think  that  this 
can  only  be  done  by  saying  that  the  passage  has  reference  to  the  interest  to  be  paid 
up  to  the  time  of  raising  the  capital  sum  of  £5000,  but  no  limit  is  to  be  placed  on 
such  interest  at  the  rate  of  £5  per  cent.,  if  the  money  is  not  raised,  except  the  life 
of  P^lizabeth  Lee.  The  result  is  that  the  case  must  be  answered  on  the  first  point  in 
the  negative,  and  on  the  second  in  the  affirmative. 

[269]     MiNET  V.  Leman.     Feb.  28,  March  1,  24,  1855. 

[S.  C.  on  appeal,  7  De  G.  M.  .t  G.  UQ  ;  44  E.  R.  133 ;  24  L.  J.  Ch.  545  ;  1  Jur. 

(N.  S.)  G92  ;  3  \V.  R.  580.] 

The  Inclosure  Commissioners  can,  utider  the  provisions  of  the  General  Inclosure  Act 
(8  &  9  Vict.  c.  118),  authorize  an  exchange,  though  no  inclosure  is  contemplated, 
which  will  be  binding  on  persons  under  legal  disability  ;  and  under  their  authority 
an  exchange  may  be  eftected  by  parties  having  a  limited  interest,  of  lands  of 
common  socage  tenure  for  lands  of  gavelkind  tenure  in  different  counties. 

M  here,  under  this  Act,  gavelkind  lands  in  Kent  are  exchanged  for  common  socage  in 
Middlesex,  the  tenures  of  the  exchanged  lands  are  not  altered,  but  the  Kent  lauds 
remain  of  gavelkind  tenure,  and  the  Middlesex  lands  of  common  socage  tenure. 
{Per  the  Master  of  the  Rolls,  sed  qucere.) 


jiBBAV.  270.  MINET    V.    LEMAN  607 

he  94th  section  of  the  8  it  9  Vict.  c.  118,  is  confined  to  the  exchanges  in  cases  of 
inclosure  mentioned  in  the  92d  section. 

he  general  words  of  a  statute  are  not  to  be  .so  construed  as  to  alter  the  previous 
policy  of  the  law,  unless  no  sense  or  meaning  can  he  put  upon  those  words  con- 
sistently with  the  intention  of  preserving  the  existing  policy  untouched  ;  but  the 
title  aTid  preamble  of  the  General  Inclosure  Act  being  quite  general,  the  words  of 
the  l-47th  section  appear  to  be  so  general  as  to  make  it  impossible  to  limit  them  to 
exchanges  of  freeholds  of  the  same  species,  notwithstanding  inconveniences  and 
seeming  injustice  to  parties. 

'hese  possible  evils  and  inconveniences  are  provided  for  by  the  appointment  of 
Commissioners,  whose  duty  it  is  to  ascertain  and  approve  of  the  propriety  of  the 
exchanges  before  they  can  be  etlected. 

The  Plaintiff,  Mr.  Minet,  was  tenant  for  life  of  a  gavelkind  estate,  at  Brasted,  in 
lient,  with  remainder  over,  and  he  was  seised  in  fee  of  a  freehold  estate  at  Hayes,  in 
[liddlesex.  He  had  taken  proceed-[270]-ings  to  effect  an  exchange  of  these  two 
jStates,  but  before  they  had  been  perfected,  the  Defendant,  Mr.  Leman,  contracted 
b  purchase  from  him  the  Kent  estate  for  £-1:000,  subject  to  certain  conditions  of  .sale. 
The  only  condition  which  it  is  necessary  to  mention  is  the  sixth,  which  was  in 
[hese  words: — "The  remainder  of  the  property  comprised  in  the  particulars  and 
lilan  is  in  the  course  of  being  exchanged  for  fee-simple  property  in  Middlesex,  under 
j.ie  provisions  of  the  Act  of  Parliament  for  the  inclosure,  exchange  and  improvement 

f  land,  and  which  exchange  has  proceeded  so  far  as  the  issuing  of  advertisements 
[reliminary  to  the  order  for  the  exchange  being  confirmed  by  the  Inclosure  Com- 

lissioners.  The  effect  of  such  exchange  will  be  to  transfer  to  the  property  comprised 
ji  this  sale  the  title,  which,  up  to  the  completion  of  the  exchange,  was  or  is  applicable 
|o  the  Middlesex  property.  The  title,  therefore,  which  the  vendor  will  produce  to 
!he  property  comprised  in  this  sale,  will  be  that  relating  to  the  Middlesex  estate,  and 
|he  vendor  shall  not  be  required  to  produce,  nor  shall  any  objection  or  re(iuisition  be 
.lade  or  taken  in  respect  of  the  title,  applicable  to  the  property  mentioned  in  the 

3regoing  particulars  prior  to  the  completion  of  such  exchange."  It  then  provided 
ihat  the  production  of  the  order  for  the  exchange,  duly  confirmed  by  the  Commis- 
lioners,  should  "  be  deemed  conclusive  evidence  that  the  exchange  had  been  duly 
[ffocted  and  completed  under  the  above-mentioned  Acts." 

1  The  order  for  the  exchange  was  duly  confirmed  by  the  Commissioners,  but  the 
j)efendant  objected  that  the  Commissioners  had  no  authority,  under  the  Inclosure 
'vcts,  to  make  an  order  for  the  exchange  of  lands  of  common  law  freehold  tenure,  and 
iinds  of  gavelkind  [271]  tenure,  but  only  of  lands  of  freehold  tenure,  for  lands  of  the 
lame  species  of  tenure  ;  and  he  insisted  that  the  147th  section  of  the  (Jeneral  Inclosure 
iV.ct  (8  iV;  9  Vict.  c.  118)  was  to  be  restricted  to  that  limited  construction  ;    and   he 

efused  to  complete,  o!i  the  ground  of  there  being  no  title  shewn. (1) 


(1)  The  147th  section  of  the  8  iV;  9  Vict.  c.  118,  is  in  these  words  :— 
I  "That  it  shall  be  lawful  for  the  Commissioners,  upon  the  application  in  writing 
'if  the  persons  interested,  according  to  the  definition  hereinbefore  contained,  in 
;ands  not  subject  to  be  enclosed  under  this  Act,  or  in  lands  subject  to  be  inclosed 
'mder  this  Act  as  to  which  no  proceedings  for  an  inclosure  shall  be  pending,  and  who 
hall  desire  to  effect  an  exchange  of  lands  in  which  they  respectively  shall  be  so 
Interested,  to  direct  inquiries  whether  such  proposed  exchange  would  be  lienefieial  to 
ihe  owners  of  such  respective  lands  ;  and  in  ca.se  the  Commissioners  shall  be  of 
I'piiiion  that  such  exchange  would  be  beneficial,  and  that  the  terms  of  the  proposed 
jxchange  are  just  and  reasonable,  they  shall,  unless  notice  of  dissent  to  the  proposecl 
,  xchange  shall  be  given,  under  the  provision  hereinafter  contained,  cause  to  be  frame<l 
[nd  confirmed  under  the  hands  and  seal  of  the  Commissioners,  an  order  of  exchange, 
nith  a  map  or  plan  thereunto  annexed,  in  which  order  shall  be  specified  and  shewn 
jhe  lands  given  and  taken  in  exchange  by  each  person  so  interested  rcs])ectively  ;  and 
copy  of  such  order,  under  the  seal  of  the  Commissioners,  shall  bo  dclivere<l  to  each 
if  the  parties  on  who.se  application  the  exchange  shall  have  been  made  ;  and  such 
>rder  of  exchange  shall  be  good,  valid  and  ettectual  in  the  law,  to  all  intents  and 
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The  Plaintiff  filed  his  bill  for  specific  performance,  and  the  cause  now  came  on  t<: 
he  heard,  hut  the  suit  was  treated  as  if  it  had  been  instituted  to  obtain  the  [272] 
opinion  of  the  Court  upon  the  title,  so  far  as  it  depended  on  the  validity  uf  the 
exchange. 

Mr.  Koupell  and  Mr.  Pole,  for  the  Plaintiff.  The  General  Inclosure  Act  (8  <&  9 
Vict.  c.  118)  gives  to  the  Comnii.s.sioners  power  to  authorize  the  exchange,  first, 
of  inclosure  lands  by  award  ;  and,  secondly,  of  non-incloseable  lands,  by  order.  The 
147th  section  gives  express  authority  in  the  latter  case,  without  any  restriction  as  to 
tenure.  Under  this  section,  gavelkind  lands  may  be  exchanged  for  freehold  or 
common  socage  lands,  for  they  are  really  of  the  same  tenure.  (Tavelkind  lands  are 
freehold.s,  but  with  different  incidents,  as  to  descent,  dower,  curtesy,  and  the  like. 
The  distinction  is  between  lands  of  socage  tenures  and  villenage,  which  comprises 
copvhold  and  customary  teiuires  ;  Co.  Lit.  (Co.  Litt.  53  b.;  IKi  a.;  s.  172,  c.  11); 
Wright's  Tenures  (pp.  20.3-l'OG  (-tth  edit.));  2  Black.  Conim.  (pp.  79,  84);  and  this 
subdivision  is  preserved  in  the  Inclosure  Acts.  Again,  that  gavelkind  is  freehold  is 
proved  by  its  being  within  the  writ  of  assize.  Gavelkind  being  therefore  freehold, 
may,  under  the  147th  section,  be  exchanged  for  other  freeholds,  wherever  situate. 
Under  a  power  of  sale  and  exchange  in  a  deed  or  will,  gavelkind  may  bo  exchanged 
for  freehold,  then  whj'  should  not  the  same  thing  be  done  under  a  Parliamentary 
power  ?  But  it  will  lie  objected  that  this  is  impossible,  because  the  rights  of  the 
parties  in  one  estate  would  be  varied  by  substituting  another  estate  of  a  distinct  and 
different  tenure,  but  the  answer  is  this  : — That  the  tenures  as  well  as  the  titles  are 
shifted,  and  thus  no  change  takes  place  in  the  rights  of  the  parties.  (8  &  9  Vict.  c.  118, 
ss.  94,  147.)  [The  M.aster  of  the  Rolls.  The  objection  is,  that  by  changing  the 
tenures  gavelkind  lands  would  be  raised  [273]  up  all  over  the  country.]  The  same 
might  be  said  of  copyholds,  yet  the  Acts  are  positive.  (9  &  10  Vict.  c.  70,  s.  9.) 
Exchanges  have  been  made  to  a  great  extent  on  the  faith  of  this  construction,  as 
appears  from  the  returns  to  Parliament,  and  even  eminent  law^'crs  have  taken  titles 
depending  upon  the  validity  of  such  an  exchange,  and  it  would  be  dangerous  and 
im])olitic  to  throw  a  doubt  on  the  subject. 

Secondly.  The  conditions  of  .sale  preclude  the  objection.  They  simply  state  the 
facts  and  studiously  avoid  guaranteeing  any  tenure  ;  Johnsim  v.  Smiletj  (17  Beav.  223). 
The  property  is  stated  to  be  in  Kent,  and  all  lands  in  that  county  are  presumed  to  be 
gavelkind  ;  Robinson  on  Gavelkind  (Book  I.  chap.  .5).  The  tenure  has  not  been 
altered  even  by  the  Disgavelling  Statute,  31  Hen.  8,  c.  3  ;  Robinson  (p.  75  (3d  edit.)), 
which  only  took  away  the  purtibility,  and  not  the  other  qualities  or  customs 
appertaining  to  lands  in  Kent,  of  the  nature  of  gavelkind. 

Mr.  Palmer  and  Mr.  Robson,  for  the  Defendant.  The  power  to  exchange  lands  of 
gavelkind  tenure  for  others  of  common  law  fieehold  tenure  is  not  expressly  given 
l)y  the  Act  to  the  Commissioners,  and  it  would  be  contrary  to  the  ordinary  principles 
of  construction  to  imply  such  a  power  from  the  general  words  of  the  Act,  and  thereby 
alter  the  previous  policy  of  the  law  ;  Hairldn.i  v.  Gatliermle  (Lords  Justices,  January 
19th,  1855).  It  might  as  well  be  .said  that  there  is  authority  to  exchange  leaseholds 
for  freeholds.  Copyholds  are  clearly  not  within  the  147th  section  of  the  General 
Inclosure  Act,  because  the  rights  and  interests  of  the  lords  of  manors  might  be 
seriously  prejudiced  against  their  consent,  and  without  their  having  [274]  the  power 

purposes  whatsoever,  and  shall  be  in  nowise  liable  to  be  impeached  by  reason  of  any 
infirmity  of  estate  or  defect  of  title  of  the  persons  on  whose  application  the  same 
shall  have  been  made ;  and  the  land  taken  upon  every  such  exchange  shall  be  and 
enure  to,  for  and  upon  the  same  uses,  trusts,  intents  and  purposes,  and  subject  to 
the  same  conditions,  charges  and  encumbrances,  as  the  lands  given  on  such  exchange 
would  have  stood  limited  or  been  subject  to  in  case  such  oi'der  had  not  been  made; 
and  all  expenses  with  reference  to  such  order  and  exchange,  or  the  incpiiries  in 
relation  thereto,  or  to  any  proposed  exchange,  shall  be  borne  by  the  persons  on 
whose  application  such  order  shall  have  been  made  or  such  inquiries  undertaken  : 
provided  always  that  no  exchange  shall  be  made  of  any  land  held  in  right  of 
any  church  or  chapel,  or  other  ecclesiastical  benefice,  without  the  consent,  testified, 
in  writing,  of  the  bishop  of  the  diocese  and  the  patron  of  such  benefice." 
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!x3  object,  and  this  is  shewn  by  the  necessity  of  passing  a  subsequent  Act  of  the  9  & 

'lO  Vict.  c.  70,  in  order  to  make  them  subject  to  the  provisions  of  the  former  Act.    If 

(t  should  be  held  that  the  Commissioners  are  empowered  to  authorize  such  an  exchange, 

i)n  the  application  of  persons  having  limited  interests,  the  conseciuence  would  be,  that 

,ands  of  common  socage  tenure  might  be  converted  into  gavelkind,  and  the  country 

lotted  all  over  with  patches  of  gavelkind  lands;  this  would  be  attended  with  very 

:jreat  inconvenience, and  the  tenure  of  gavelkind  can  only  be  destroyed  by  an  express  Act 

')f  Parliament ;  Robinson  (p.  75).    If,  on  the  other  hand,  the  tciuires  of  each  of  the  lands 

lixchanged    remain    the   same,   this  again   would   be  attended   with  great  injustice, 

i)ecause  the  rights  of  the  parties  in  the  exchanged  lands  would  be  most  materiallv 

.iftected  by  the  substitution  of  property  having  different  incidents  from  that  given  in 

■xohange,  as  in  the  cases  of  dower,  curtesy,  descent,  and  the  power  of  an  infant  to 

liiii.     This  might  be  effected,   too,   without  their  knowledge  or  consent,   for  the 

iiiisont  of  all  parties  interested  is  not  required,  but  all  that  is  necessary  is  an  adver- 

iM  nient  in  the  county  newspaper,  together  with  the  absence  of  dissent.     If  such  a 

lowvr  could  be  exercised,  the  result  would  be,  that  a  party  entitled  in  remainder  to 

II  old  family  property,  might,  when  his  interest  fell   into  possession,  find   it  gune 

ml  a  new  one  substituted  for  it,  in  a  remote  country  and  possibly  with  a  defective 

itlc.    Mortgagees,  also,  might  find  the  property  comprised  in  their  securities  changed, 

;  nd  no  testator  or  settlor  could  be  sure  that  the  settlement  made  by  him  of  his  pro- 

i'lerty  would  not  be  altered,  as  to  the  subject-matter,  at  the  caprice  of  any  party 

I'sving  a  limited  interest  under  it.     A  power  attended  with  [275]  such  results  must 

not  be  inferred  from  the  general  words  of  the  Act.     The  ol)ject  of  the  Act  was  not  to 

.impower   the    Commissioners  to  exchange  entire  estates   irrespective   of   inclosure, 

'ispecially  if  situated  at  a  great  distance  from  one  another,  but  only  small  portions  of 

'and  inconveniently  situated  for  other  lands  in  a  more  convenient  locality.     Under 

iiowers  of  sale  and  exchange  this  Court  would  never  authoiize  such  an  exchange  as 

Ivould  alter  the  existing  rights  of  the  parties  interested. 

'  Secondly,  the  construction  of  the  Act  being  doubtful,  the  Court,  at  all  events, 
'•ught  not  to  compel  the  purchaser  to  accept  the  title;  Fi/rlr  v.  frmldinf/ham  (10 
lare,  1). 

Thirdly,  the  conditions  of  .sale  do  not  remove  the  difficulty,  for  if  the  Acts  do  not 

jipply,  the  Plaintiff  will  be  asking  that  the  Defendant  may  take  no  title  at  all.     The 

.onditiou  expiesslj'  asserts  that  "  the  effect  of  such  exchange  will  be  "  to  transfer  the 

itles.     It  is  no  answer  to  say  that  the  untruth  of  the  assertion  might  have  been 

iscovered  ;  lu'i/nell  v.  Sprye  (1  De  Gex,  Mac.  &  G.  660). 

Mr.  Koupell,  in  reply. 

The  Mahtek  of  the  Roll.s  reserved  judgment. 

March  24.     The  Master  of  the  Rolls  [Sir  John  Romilly].     This  was  a  suit 
jr  specific  performance  of  the  contract  bj'  the  vendor  against  the  purchasers,  and  the 
luestion  in  the  cause  is,  whether  the  Plaintiff  can  make  such  a  title  to  the  land  sold, 
s  ii(uity  will  compel  the  puichaser  to  take. 

[276]  The  oidy  iiuestion  which  arises  as  to  the  title  depends  upon  the  con- 
|truction  of  the  General  Inclosure  Act  (8  iV  9  Vict.  c.  118),  and  the  sul)sequent  Acts 
iclating  to  the  same  subject,  so  far  as  they  bear  upon  and  explain  the  pro\isions  of 
111'  first. 

These  sub.sequent  statutes  are  the  9  &  10  Vict.  c.  70,  12  A.-  13  Vict.  c.  83,  and  15 
!•;  Vict.  c.  79. 
The  question  which  ari.ses  is  this  :  the  land  contracted  to  be  sold  is  situated  in 
jCent,  and  it  has  been  taken  in  exchange  for  other  land  situated  in  Middlesex.     This 
ixchange  was  effected  undei-  the  General  Inclosure  Act,  by  order  of  the  Inclosure  Com- 
missioners.    It  is  asserted,  and  it  is  to  be  presumed,  that  the  lands  in  Kent  were  of 
lavelkind  tenure  ;  and  it  is  also  asserted,  and  it  is  to  be  presumed,  that  the  lands  in 
jliddlcsex  are  of  ordinary  freehold  tenure,  or  common  socage,  and  the  question  is, 
,'hethcr  the  Inclosure  Commissioners  have  authority,  under  the  General  Inclosure  Act, 
b  exchange  lands  held  in  common  socage  for  laixls  of  gavelkind  teniu'e. 
j     It  was  justly  observed  that  the  statute  of  the  8  iV  9  Vict,  relates  to  two  ilistinct 
jbjects,   namely,  the  inclosure   of  lands,   and  other  matters    not  relating  to  lands 
iclosed,  or  subject  to  be  inclosed,  under  this  Act.     These  latter  matters  include  the 
R.  v.— 20 
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exchange  of  land.  The  section  under  which  the  exchange  is  authorized  to  be  efteciid 
is  the  147th  section,  which  is  thus  expressed.  [His  Honor  stated  it.]  There  is  .ilso 
the  l;jOth  section,  which  describes  in  what  manner  notices  for  exchange  and  division 
are  to  be  given. 

It  cannot  be  denied  that  the  words  of  this  clause  are  most  general  in  their  terms. 
No  exception  is  made,  [277]  but  it  applies  generally  to  all  lands  and  corporeal  tene- 
ments and  hereditaments,  that  is  l)y  reference  to  the  clause  of  interpretation,  which 
is  the  last  but  one.  It  is  admitted,  however,  that  this  must  be  restricted  to  all  free- 
hold lands,  and  that  it  does  not  extend  to  the  exchange  of  copyholds,  a  propo.sition 
which,  if  it  requires  confirmation,  receives  it  from  the  circumstance  that  the  subse- 
quent Act,  the  9  it  10  Vict.  c.  70,  has  been  passed  to  extend  the  provisions  of  the 
first  Act  to  the  exchange  of  copyholds,  and  prescribes  the  conditions  upon  which  such  . 
exchange  shall  be  permitted  to  take  etiect. 

It  is  also,  I  think,  clear,  upon  the  construction  of  the  first  statute  (assuming  the 
Inclosure  Commissioners  to  have  the  power  to  exchange  freeholds  of  different  tenures, 
such  as  that  before  me),  that  the  tenure  of  the  exchanged  land  is  not  altered,  but 
that  the  Kent  land,  taken  in  lieu  of  the  Middlesex  land,  remains  of  gavelkind  tenure, 
and  that  the  Middlesex  land  remains  of  the  ordinary  socage  tenure.  The  tenure  must 
remain  inialtcrcd,  unless  the  contrary  is  distinctly  enacted  by  the  statute.  The  only 
clause  which  relates  to  this  subject  is  the  94th  section,  which  expressly  provides  that 
in  all  cases  where  land  is  exchanged  or  taken  in  partition,  or  allotted  in  respect  of  or 
for  the  purpose  of  giving  effect  to  inclosure  land.s,  or  taken  in  exchange  or  in  partition, 
or  allotted,  shall  be  held  of  the  same  tenure  as  the  lands  in  respect  of  which  it  is 
given  in  exchange,  or  in  partition,  or  in  allotment.  This  clause  is,  in  my  opinion, 
confined  to  cases  of  exchange,  having  reference  to  lands  inclosed  under  the  provisions 
of  the  statute,  and  it  does  not,  I  think,  extend  to  cases  of  exchange  provided  for  by 
the  subsequent  clauses  of  the  Act  to  which  I  have  referred.  The  terms  of  the 
clause  itself,  its  position  in  the  Act,  all  tend  to  the  conclusion  that  the  exchanges 
there  spoken  of  are  the  exchanges  men-[278]-tioned  in  the  92d  section,  which  has 
reference  solely  to  the  case  of  lands  to  be  inclosed  under  the  provisions  of  the 
statute. 

The  absence,  also,  of  any  words  to  the  like  effect  in  the  subsequent  clauses,  relating 
to  the  exchange  of  lands  not  incloseable  or  connected  with  any  inclosure,  satisfies  me 
that  it  was  not  the  intention  of  the  Legislature,  by  this  statute,  to  make  it  possible 
the  country  should  be  dotted  about  with  parcels  of  land  of  gavelkind  or  Borough 
English  tenure,  but  that,  according  to  the  proper  construction  of  it,  in  the  mere  case 
of  any  exchange,  under  the  147th  section,  the  tenure  of  the  land  remains  unaltered, 
and  that  the  owner  of  land  in  common  socage  obtains,  in  lieu  of  it,  land  of  gavel- 
kind tenure  or  Borough  P]nglish,  and  rice  versd. 

Upon  this  state  of  things,  it  is  argued  for  the  Defendant  that,  according  to  the 
principle  of  construction  to  be  applied  to  all  statutes,  the  general  words  of  the  Act 
are  not  to  be  so  construed  as  to  alter  the  previous  policy  of  the  law,  unless  no  sense 
or  meaning  can  be  applied  to  those  words  consistently  with  the  intention  of  preserving 
the  existing  policy  untouched,  and  that  upon  this  principle  rests  the  admitted  con- 
struction of  the  174th  section,  which  excludes  its  application  to  copyholds,  where 
the  rights  and  interests  of  the  lords  of  the  manor  might  be  seriously  prejudiced,  against 
their  consent,  and  without  their  having  the  power  to  object. 

This  principle  of  construction,  as  a  general  proposition,  cannot  be  disputed.  The 
question  is,  its  application  to  the  present  case.  For  the  Defendant  it  is  urged,  with 
much  force,  that  upon  the  construction  contended  for  by  the  Plaintiff',  great  injustice 
will  have  [279]  been  done  to  persons  whose  rights  are  but  inchoate,  and  who  may  be 
deprived  of  them  without  power  to  object  to  a  proceeding  which  very  materially 
affects  their  interests.  Thus,  an  estate  in  curtesy  to  a  husband  of  a  reversioner  may 
be  limited  to  one-half  (when  it  comes  into  possession  I  mean) :  the  inchoate  right  of 
dower  to  the  wife  may  be  reduced  from  one-half  to  one-third  :  and  the  heir  may  be 
compelled,  instead  of  having  the  whole  estate,  to  share  it  with  a  numerous  class  of 
brothers  as  tenants  in  common. 

The  158th  section,  which  provides  that  notice  of  such  exchanges  shall  be  given  by 
advertisement  for  three  weeks  previously,  certainly  does  not  obviate  this  difficulty, 
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inasmuch  as  the  persons  so  sei-iously  affected  by  the  exchange,  in  this  view  of  the  case, 
v'ould  have  no  means  or  opportunity  of  resisting  the  proposed  exchange.  It  is  also 
1-0  be  observed  that,  by  the  statute,  no  valid  title  is  conferred  by  such  exchange^  and 
ihat  if  the  title  of  the  pieces  of  land  given  in  exchange  is  defective,  that  defect  is 
!  ransfei-red  to  the  piece  of  land  taken  in  exchange.  It  is  obvious,  in  this  state  of 
jhings,  it  might  happen  that  the  rightful  owner,  from  absence  abroad  or  incapacity 
:)f  mind,  might  be  prevented  from  enforcing  his  rights,  and  when  his  eldest  son  sought 
|0  do  so,  and  to  recover  the  property  taken  in  exchange,  he  would  find,  by  reason 
[hereof,  his  interest  had  been  reduced  to  a  fifth  or  sixth  of  what  he  was  entitled  to  if 
lio  such  exchange  had  been  efllected. 

t  It  is  needless  to  multiply  instances  where  this  might  occur.  It  is  obvious  that 
'hey  might  be  of  freiiuent  occurrence,  not  merely  in  the  case  where  the  rightful  owner 
's  not  in  po.s.scssion,  but  even  where  the  real  owner  was  in  po.ssession,  in  all  cases  where, 
(ubsequent  to  an  exchange,  a  descent  of  the  estate  had  taken  place,  [280]  and  the 
')wner,  either  tenant  in  tail  or  in  fee,  had  intended,  l)y  flisentailing  deed  or  l)y  devise, 
fo  correct  the  alteration  of  interest  produced  by  the  exchange,  but  had  been  prematurely 
i)reventeil  l)y  death  or  incapacity  from  carrying  his  intention  into  effect. 
i  I  felt  this  consideration  so  strongly,  that  I  have  taken  time  to  consider  the  scope 
i)f  the  Acts,  and  the  force  of  the  terms  employed,  more  carefully'  than  I  was  able  to 
ilo  in  Court,  during  the  hearing  of  the  cause,  before  I  expressed  my  opinion  upon  the 
la  use  in  question. 

The  title  and  preamble  to  the  statute  are  quite  general ;  they  seem  to  point  to  the 
Motives  for  enabling  the  exchanges  provided  for  by  the  147th  section  to  be  made,  as 
jvould  extend  to  exchanges  of  lands  of  different  tenure.  Upon  referring  again  to 
:lause  147,  I  am  unable  to  limit  the  words  of  it  to  mere  exchanges  of  one  species  of 
reehold  tenure  to  others  of  the  same  species  of  tenure.  It  cannot,  I  think,  be 
'loubted,  that  under  this  clause,  lands  in  gavelkind  may  lie  exchanged  for  other  lands 
'n  gavelkind,  as  well  as  land  in  common  socage  may  be  exchanged  for  land  in  common 
;Ocage.  In  like  manner  land  in  Borough  English  may  be  exchanged  for  land  in 
k)rough  English.  I  think  it  would  be  a  forced  and  arbitrary  construction  put  upon 
he  words  used  in  this  clause,  if  I  were  to  hold  that  although  this  may  be  done, 
(levertheless  no  exchange  can  take  place  between  lands  in  common  socage  for  those 
jii  gavelkind  or  Borough  English.  It  would  be,  in  truth,  introducing  an  additional 
iTOrd  into  the  clause,  and,  by  implication,  to  limit  the  effect  of  the  general  expressions 
jaade  use  of  by  the  Legislature. 

j  I  have  noticed  the  evils  and  inconveniences  which  might  arise  in  some  cases  from 
|xchanges,  but  it  is  [281]  proper  to  observe,  upon  the  other  side,  the  inconveniences 
!bat  might  arise  from  holding  the  opposite  construction  and  withholding  the  power 
lO  make  such  exchanges.  Two  owners  of  large  estates,  one  in  Middlesex  and  the 
ither  in  Kent,  might  each  possess  a  small  plot  of  ground  in  the  centre  of  the  other's 
'state,  close  to  the  manor-house  of  the  owner,  a  piece  of  ground  of  great  value  to  the 
;  wner  of  the  surioundiug  [)roperty,  and,  in  truth,  essential  to  the  complete  enjoyment 
;  f  it,  but  of  little  or  no  value  to  any  other  person.  To  enable  such  an  exehanw  to  be 
'ffected  .seems  to  be  the  sort  of  case  which  lies  within  the  primary  scope  and  object 
|f  the  Act.  In  this  supposed  case,  assuming  the  rightful  owner  not  to  be  in  possession 
|f  the  estate,  to  improve  which  the  exchange  was  made,  it  is  scarcely  possible  to 
[onceive  how  it  could  fail  to  be  for  his  benefit  that  such  exchange  should  be  effected, 
ind  that  the  whole  estate  of  the  one  should  be  united  together  in  Kent,  and  should 
e  subject  to  the  same  tenure;  and  the  same  thing  might  hapyien  with  reference  to 
jhe  Middlesex  property.  Cases  which,  if  not  exactly  like  that  which  I  have  suggested, 
[et  very  closely  analogous  to  it,  are  of  fre<iuent  occurrence.  The  statute  was  framed 
J3  meet  the  ordinary  purposes  and  convenience  of  mankind,  and  the  inconveniences  of 
jxcluding  such  a  power  of  exchange  would,  I  think,  bo  much  greater  and  of  much 
|iore  fre(iuent  occurrence,  than  would  attend  the  indiscriminate  exercise  of  it,  even  in 
lie  cases  to  which  I  first  adverted. 

I  The  Legislature,  also,  seems,  from  the  wording  of  the  clause,  to  have,  to  some 
stent,  foreseen  and  to  have  endeavoured  to  provide  against  the  possible  evil  that 
light  arise  from  such  indiscriminate  exercise  of  this  power  of  exchimge,  by  providing 
lat  this  power  shall  only  be  vested  in  persons  carefully  selected  for  that  [282] 


612  GREENSLADE   V.    DARE  MBEAV.ws. 

purpose,  and  by  directing  in  what  manner  and  under  what  safeguards  they  shall  l>e 
reiiuired  to  exercise  it.  This  power  is  vested  in  the  Commissioners  appointed  liy  the 
Act,  and  these  are  to  consist  of  three  persons,  one  of  whom  receives  a  salary  of  £150U 
per  annnm,  and  the  chairman  of  whom  is  to  be  the  Chief  Commissioner  of  the  Woods 
and  Forests.  They  are  also  required  to  make  an  arninal  report  of  their  proceedings, 
and  no  exchange  is  to  be  sanctioned  or  made  by  them  mitil  they  shall  have  made 
inquiries,  and  shall  have  satisfied  themselves  that  the  proposed  exchange  will  be 
beneficial  to  the  owners  of  the  respective  lands,  whosoever  those  owners  may  be.  A 
large  discretion,  therefore,  is  reposed  by  the  Legislature,  with  refei'ence  to  these 
exchanges,  in  these  Commissioners,  to  give  or  withhold  their  sanction,  and  this 
discretion  it  is  their  duty  to  exercise  in  the  manner  jjointed  out  by  the  Acts  ;  and  I 
do  not  hesitate  to  express  my  opinion,  that  it  would  be  an  improper  and  indiscreet 
exercise  of  that  power  to  allow  an  estate  in  Kent  to  be  exchanged  for  an  estate  in 
some  other  and  possililj'  distant  county  without  first  satisfying  themselves  that  none 
of  the  evils  I  have  been  referring  to  could  arise.  But  no  such  case  is  alleged  to  have 
occuri-ed,  and  if  it  had,  I  see  no  principle  upon  which  I  could  limit  the  expressions 
contained  in  this  clause  of  the  statute,  or  circumscribe  or  take  away  the  power  of  the 
Commissioners,  becanse  it  has  been  or  may  be  rashly  exercised  by  them.  The 
discretion  reposed  in  the  Commissioners,  as  I  read  the  clause,  is  not  limited  to  the 
wishes,  opinions  or  views  of  the  persons  who  are  enjoying  the  respective  properties  at 
the  time  the  application  is  made  for  the  exchange  ;  but  it  is  the  duty  of  the  Com- 
missioners to  see  that  the  exchange  would  be  advantageous,  that  is,  to  any  person  who 
may  be  the  owner  of  the  property,  even  if  a  stranger  to  the  exchange  .should,  by  a 
paramount  title,  have  a  right  to  [283]  the  laud  so  sought  to  be  exchanged.  I  assume 
that  the  Commissioners  duly  perform  the  duty  so  imposed  upon  them  by  the 
Legislature ;  but  if  in  any  instance  they  might  fail  to  do  so,  the  possibility  of  such  an 
event  cannot  influence  a  Court  of  Justice  in  construing  this  clause,  or  enabling  it  to 
limit  or  evade  the  plain  comprehensive  words  of  the  statute. 

My  observations  upon  this  subject  plainly  include  the  lesser  matter  which  was  but 
slightly  argued  before  me.  I  mean  the  power  of  exchanging  lands  in  one  county  for 
those  in  a  county  next  adjoining. 

The  result  of  this  is  that,  in  my  opinion,  a  good  title  is  shewn  to  the  land,  and, 
assuming  no  other  question  to  ari.se,  I  shall  make  a  decree  for  specific  performance,  i 
I  think  this  is  not  a  case  to  give  costs  upon  either  side. 

I  piesume  the  Plaintift'  will  take  a  decree  to  settle  the  conveyance,  in  case  tha 
parties  differ. 

Note. — Affirmed  by  the  Lords  Justices,  June  28,  1855. 

[284]     Greensl.\de  v.  Dare.     Jan.  19,  20,  22,  23,  31,  1855. 

The  Plaintifts  .sought  to  set  aside  a  conveyance  made  by  their  ancestor,  as  they  allegec 
while  a  lunatic,  under  luidiie  influence,  and  for  an  inadequate  consideration.  Thd 
Defendant,  who  claimed  under  a  derivative  title  from  the  purchaser,  insisted  that' 
he  was  a  purchaser  for  valuable  consideration  without  notice.  No  notice,  actual 
or  constructive,  having  been  proved,  the  Court  refused  to  interfere,  and  dismissed 
the  bill  with  costs. 

The  absence  on  a  deed  of  a  receipt  for  the  consideration,  though  it  is  notice  of  its 
non-payment,  is  not  constructive  notice  of  other  irregularities  in  the  tran.saction. 

The  doctrine  of  Kenned//  v.  Green  (3  Myl.  &  K.  699)  requires  to  be  administered  with 
the  greatest  care  and  delicacy,  and  to  be  so  acted  on  as,  on  the  one  hand,  to  protect 
a  purchaser  for  valuable  consideration  against  all  the  world,  and,  on  the  other, 
so  as  not  to  encourage  fraud,  by  permitting  a  purchaser  to  disregard  the  plain  and 
obvious  marks  and  symbols  of  it. 

Little  reliance  is  to  be  placed  on  the  unsupported  testimony  of  one  witness  of  an 
oral  admission  by  the  Defendant  of  the  Plaintift''s  case. 

Evidence  of  the  general  reputation  of  the  insanity  of  a  person,  in  the  neighbourhood 
in  which  he  resided,  is  inadmissible  to  prove  that  a  person  was  cognizant  of  that 
fact. 
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I      This  cause,  reported  ante  (17  Beav.  502),  on  an  interlocutory  application,  now 
■;ame  on  for  hearing.     It  will  be  necessary  to  state  the  facts  somewhat  more  full\'. 

In  1815  the  Kev.  Simon  Slocombe  Kichards  was  the  rector  of  Chepstable,  and  he 
l.vas  seised  in  fee  of  the  manor  and  advowsoii  of  Chepstiible.  On  the  24th  of  June 
Il815,  in  consideration  of  £1000,  he  sold  and  conveyed  the  manor  and  advowson  of 
;;he  rectory  to  Glaridge,  in  fee,  and  he  devised  the  rectory,  glebe,  tithes,  &c.,  to  him 
Muring  his  life,  or  so  long  as  he  should  continue  rector,  at  a  rent  of  £100  a  year. 
iThere  was  no  receipt  for  the  consideration  money  indorsed  on  the  deed. 

In  1818  Claridge,  in  consideration  of  £1200,  sold  and  conveyed  the  property  so 
'purchased  by  him  to  the  Kev.  Charles  Templer,  and,  in  1833,  the  Kev.  Charles  Templer 
iold  and  conveyeil  the  property  to  his  brother,  James  Templer,  who,  in  1849,  sold  and 
'30nveved  it  to  the  Defendant  Dare,  in  consideration  of  £2550. 

I      [286]  On  the  9th  of  February  1852,  a  commission  de  liinatico  itujuirendo  havin 

issued,  the  Kev.  Simon  Slocombe  Richards  was  found  to  be  a  person  of  unsouni 

;Qnind,  from  the  1st  of  January  1825. 

I      Mr.  Kichards  died  on  the  19th  of  April  1853,  and  the  Plaintitt's,  who  were  his 

•:i>-heiresses,  instituted  the  present  suit  on  the  20th  of  July  1853,  praying  a  declara- 

,  .11,  that  the  sale  of  the  advowson  was  void  and  ought  to  be  set  aside,  and  for  a 

nivery  and  delivery  up  of  the  title-deeds,  the  Plaintitt's  "ottering  to  submit  to  such 

.  1  nis,  if  any,  as  this  Court  might  think  fit  to  impose  upon  them,  as  to  the  repayment 

jjl  any  such  part  of  the  purchase-money  of  the  said  advowson,  as  was  applied  for  the 

■ueneht  of  Mr.  Kichards." 

The  grounds  on  which  the  Plaintiff's  sought  to  set  aside  the  deed  were,  first,  that 
t  had  been  fraudulently  obtained  from  Mr.  Kichards  by  Claridge,  with  whom  Mr. 
liichards  was  at  that  time  residing,  for  a  greatly  inadequate  consideration,  the  value 
;jeing  alleged  to  have  then  been  £3000.  Secondly,  that  Mr.  Kichards  was,  at  that 
l;irae,  and  afterwanls  continued,  a  notorious  lunatic,  and  incapable  of  entering  into  a 
|.-alid  contract.  Thirdly,  that  Dare  had  either  actual  notice  of  the  invalidity  of  the 
transaction,  or,  at  least,  that  the  suspicious  circumstances  of  the  case,  such  as  the 
libsence  of  any  receipt  on  the  purchase-deed,  the  non-residence  of  the  rector,  and  the 
ipparent  inadequacy  of  the  consideration,  put  him  upon  inquiry,  and  bound  him  by 
(.he  information,  which  he  would  have  obtained  if  he  had  performed  the  obligation  of 
Inquiring  into  the  circumstances,  and  in  fact  fixed  him  with  constructive  notice. 
I  On  the  part  of  the  Defendant  Dare,  it  was  insisted,  first,  that  the  original  trans- 
liction  was  peifectly  free  from  [286]  fraud  and  was  valid.  Secondly,  that  Mr. 
iKichards,  at  the  time,  was  not  insane,  though  in  a  bad  state  of  health.  Thirdly,  that 
';he  Defendant  was  a  purchaser  for  valuable  consideration,  without  notice  of  the 
validity,  if  any,  of  the  original  tran.sactioii,  and  that  this  Court  would  not  interfere, 
i>  ihis  defence  was  available  in  equity  as  well  against  a  legal  as  an  equitable  title. 
[Fourthly,  as  to  the  validity  of  the  original  conveyance  of  1815,  involving  a  simple 
'legal  question,  that  this  Court  had  no  jurisdiction  to  determine  it,  but  the  Plaintitfs 
Imust  be  left  to  their  legal  remedies.  Lastly,  he  relied  on  the  lapse  of  time,  and  the 
'iiz-lirx  which  had  occurred. 
The  case  was  argued  by 

Mr.  K.  Palmer  and  Mr.  Karslake,  for  the  Plaintitt's,  and 
.Mr.  IJovd  and  Mr.  C.  Browne,  for  the  Defendant  Dare. 

The  following  authorities  were  cited.  As  to  the  alleged  lunacy  and  its  conse- 
luouces,  ShwjI:  v.  Il'att.-i  (11  Beav.  105) ;  Jacobs  v.  L'icliartU  (18  Beav.  300) ;  Grcem^lade 
>.  Pan-  (17  Beav.  502);  Frank  v.  Maimmnng  (2  Beav.  115);  Price  v.  berringhm 
■  '  Mac.  iV;  Gor.  486) ;  Tuwart  v.  ><dlars  (5  Dow,  P.  C.  231). 

.Vs  to  the  constructive  notice,  Kninnli/  v.  Green  (3  Myl.  iV  K.   699);  I'enni/  v. 
''ts  (1  Mac.  &  Gor.  150;   1  Hall  .V-  T wells,  266);  JCarc  v.  Lord  K'jmont  (4  De  Gex, 
M.ir.  .V  Gor.  460). 

[287]  As  to  the  defence  of  purchaser  for  valuable  consideration.  The  Atlnrneij- 
n'ral  v.  n'llkins  (17  Beav.  285) ;  Joi/ce  v.  Ik  .IMvh.v  (2  Jones  &  Lat.  374). 
.Vs  to  proceeding  at  law  to  determine  the  legal  validity  of  the  deed,  77ic 
I'orution  vf  ArunM  v.  Holmes  (4  Beav.  325);  Tatham  v.  It'rviht  (2  Kuss.  eV-  Myl.  1). 
They  also  cited  Metcalfe  v.  The  Archbishop  of  Vork  (1  Myl.  A:  Craig,  547),  as  to  the 
alidity  of  the  demise  of  the  living ;  and  Johnaon  v.  BaJcer  (4  Barn.  &  Aid.  440) ; 
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Cliolmondelei/  v.  C'linlm  (2  Mer.  171  ;  4  Bli.  (0.  S.)  1);  Sugden's  Vendors  (p.  IO'jT,. 
on  other  points. 

Jan.  31.  The  Master  of  the  Rolls  [Sir  John  Roniilly].  This  suit  wa^ 
instituted  for  the  purpose  of  impeaching  the  sale  of  an  advowson  in  .lune  1815,  mm 
the  ground  of  undue  advantage  having  been  taken  of  the  condition  and  ment.il 
incapacity  of  the  vendor.  The  bill  was  not  filed  till  -Inly  18.53,  that  is,  thirty-eight 
years  after  the  transaction.  As,  however,  the  title  of  the  Plaintift's,  as  the  heirs  at 
law  of  the  vendor,  did  not  accrue  until  his  death,  which  did  not  take  place  till  thi; 
I'Jth  of  April  1853,  when,  for  the  first  time,  their  right  to  institute  this  suit  accrued, 
no  l)lamo  can  properly  be  attriljuted  to  them  for  the  delay. 

The  Plaintift's  allege  that  Mr.  Richards  was  of  unsound  mind  at  the  time  when  lie 
executed  this  conve3'ance,  and  also  that  Claridgc  stood  in  such  a  relation  [288] 
towards  him,  as  attbrded  an  opportunity  of  taking  peculiar  advantage  of  him,  and 
that,  conse(juenlly,  the  deed  of  the  L'4th  of  June  1815  was  and  is  absolutely  void  at 
its  commencement,  and  from  the  date  thereof,  until  the  present  time:  that  thei 
Defendant  Dare  must  be  fixed  with  notice  of  the  fact,  from  the  circumstance  of  the 
notoriety  of  Mr.  Richards'  insanity  in  the  neighbourhood  where  the  Defendant 
resided,  and  also  by  reason  of  the  various  irregularities  in  the  transaction  appearing 
on  the  face  of  the  deed,  which  either  gave  or  ought  to  have  given  notice  to  any 
prudent  person  of  the  defects  which  tainted  the  original  transaction,  inasmuch  as  no 
reasonable  person  could  have  failed  to  inquire  into  the  circumstances  attending  it; 
and  that,  if  an  inquiry  had  been  instituted,  it  would  have  revealed  the  incapacity  of' 
the  vendor  and  the  defects  in  the  title  of  the  purchaser. 

The  Defendant  takes  issue  on  all  points.  He  disputes  the  invalidity  of  the 
original  tran.saction,  but  he  further  contends  and  assei'ts  the  sanity  of  Mr.  Richards, 
and  the  himd  Jides  of  the  sale.  But  assuming  it  to  be  invalid,  he  further  contends  and 
asserts  that  he  is  a  purchaser  for  valuable  consideration  without  notice,  and  that 
consequently  the  Plaintiffs  cannot  proceed  against  him  in  equity,  but  must  be  left  to 
such  remedies,  if  any,  as  may  be  open  to  them  at  law. 

Though  a  great  mass  of  evidence  has  been  gone  into  on  both  sides  to  establish 
the  sanity  or  insanity  of  Mr.  Richards  at  the  date  of  the  transaction,  in  1815,  I  shall 
not  go  into  that  question  or  comment  upon  the  evidence.  It  is  needless  that  I  should 
state  either  the  view  that  I  should  have  taken,  had  I  been  compelled  to  decide  upon 
the  evidence  myself,  or  the  reasons  which  would  have  influenced  me  had  I  sent  the 
case  for  further  in-[289]-vestigation,  to  a  juiy,  for  this  reason — that  on  the  .second 
point,  I  am  of  opinion  that  the  Defendant  has  established  his  plea,  and  that  the 
evidence  in  this  case  fails  to  fix  him  with  notice,  either  actual  or  constructive,  of  the 
original  transaction,  or  with  such  notice  as,  without  being  direct,  may  be  said  to  have 
set  a  prudent  person  on  inquiry,  which,  if  done,  would  have  disclosed  the  defects; 
this  was  the  principle  on  which  Kenneihj  v.  Green  (3  Mylne  it  Keen,  699)  was  decided. 

The  grounds  on  which  I  am  asked  to  fix  the  Defendant  with  notice  ai'e  several. 
In  the  first  place,  in  the  affidavit  of  the  Plaintiffs  they  state  that,  at  an  interview 
with  the  Defendant,  in  April  1852,  shortly  after  the  inquisition  di-  lunatico  inqiiirendo 
had  been  concluded,  upon  the  state  of  mind  of  Mr.  Richards,  the  Defendant,  Mr. 
Dare,  stated  that  Mr.  Meek  King  could  give  evidence  of  the  insanity  of  Simon 
Slocombe  Richards  for  forty  years  past.  This  affidavit  is  expressly  contradicted,  but, 
taking  it  first  by  itself,  I  should  have  paid  but  little  attention  to  it,  as  it  is  explain- 
able, by  attributing  the  Defendant's  expression  to  some  comment  made  by  him  on 
the  evidence  given  at  the  inquisition  and  the  report  in  the  newspapers,  which  he  had 
been  latel}'  reading,  and  which  was  the  subject  on  which  the  Plaintift's  called  to  see 
him,  such  expressions  might  be  easily  misunderstood  or  misapplied  by  the  Plaintiffs 
into  an  admission  in  their  favour.  However  that  may  be,  unless  there  be  some  very 
peculiar  circumstances  attending  the  alleged  declaration  of  any  party  to  a  cause,  I 
pay  very  little  attention  to  the  affidavit  of  one  party  stating  that  the  adverse  party 
has  admitted  the  whole  question  in  the  contest  between  them  to  be  against  himself. 
I  treat,  in  the  same  manner,  another  species  of  [290]  evidence,  which  sometimes 
occurs  where  evidence  is  given,  that  a  witness  who  has  given  testimony  very  material 
for  the  adverse  party,  has  admitted  that  he  has  perjured  himself,  and  that  his  evidence 
or  the  contents  of  his  affidavit  are  false.     Of  this  species  of  evidence  I  have  had  one 
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If  two  instances  before   me.     Such   evidence,  unless  corroborated  by  other  circuni- 

tances  which  e.xphiin  and  render  rational  the  alleged  declaration,  is  always  treated 
)y  me  as  unworthy  of  notice  in  drawing  any  conclu.sion  of  fact. 

The  next  species  of  evidence,  on  which  the  Defendant  is  sought  to  be  fixed  with 
lotice,  is  the  general  reputation  of  the  insanity  of  Mr.  Kichards  in  the  iieighbourhooil 
In  which  he  resided.  This,  also,  is  a  matter  which  I  think  it  my  duty  to  disregard. 
['Evidence  of  general  reputation  is  not  admissible  to  prove  a  fact,  unless  it  be  such  a 
iuattei'  as  the  boundary  of  a  manor,  or  the  like.  To  admit  evidence  of  general 
reputation,  to  fix  a  Defendant  with  knowledge  of  a  fact,  while  that  evidence  would 
[lot  be  admissiVilo  to  prove  the  fact  itself,  appears  to  me  to  be  a  violation  of  the  first 
i)rinciple  which  regulates  the  reception  of  evidence  and  the  adnunistration  of  justice. 
|rhis  is  the  whole  evidence  which  tends  to  direct  or  actual  notice  to  the  Defendant 
jilr.  Dare,  and  all  act\ial  notice  is  distinctly  and  positively  denied  by  him.  It  is 
[herefore  clear,  in  my  opinion,  that  on  the  point  of  direct  or  actual  notice  the 
.'laintiff's'  case  fails. 

The  next  and  more  material  point  is  that  which  cannot  properly  be  called 
■  juslructive  notice,  but  those  facts  which  it  is  alleged  ought  to  have  induced  a 
!)rudent  man  to  have  inquired  further,  and  which  woidd,  in  that  case,  have  disclosed 
!he  fact  of  the  insanity  of  Mr.  Richards  when  he  executed  the  deed  of  1815.  The 
;291]  leading  case  to  support  this  doctrine  is  Kenneihi  v.  Green  (3  Mylne  &  Keen, 
L99),  the  decision  of  which,  as  far  as  1  know,  has  always  been  acquiesced  in.  This 
j'.ppears  to  me,  however,  to  be  a  doctrine  which  requires  to  be  administered  with  the 
jreatest  care  and  delicac}^  and  probably  each  case  must  stand  upon  the  peculiar  facts 
i)elonging  to  it.  The  state  of  the  deed  under  which  the  ven<lor  claims  Tnay,  as  in  the 
pase  in  Kinnali/  v.  Green,  afford  such  evidence  of  fraud,  that  the  Court  would  hold 
ihat  the  not  having  made  inquiry  into  the  cause  of  the  matter  so  appearing  can  be 
jtttributed  only  to  a  wilful  blindness  of  the  purchaser,  or  a  determination  not  to  know 
ihe  actual  existence  of  the  fraud,  the  traces  of  which  were  manifest  to  him.  I  can 
"■onceive  and  can  suggest  other  circumstances  that  might  probalily  produce  a  similar 
(•esult.  The  facts  and  circumstances  of  each  case  must  be  carefully  examined,  and  so 
i.cted  on,  so  as,  on  the  one  hand,  not  to  impair  the  valuable  doctrine  which  protects  a 
Imrchaser  for  value  without  notice  against  all  the  world,  and  on  the  other  hand,  not 
Id  encourage  fraud,  by  permitting  a  purchaser  to  disregard  the  plain  and  obvious 

narks  and  syndwls  of  it. 

In  this  case,  three  circumstances  are  referred  to  as  presenting  those  traces  of  fraud, 
imd  it  is  urged,  they  are  so  manifest,  that,  on  the  doctrine  I  have  referred  to,  Mr. 
Oare  must  be  held  disentitled  to  avail  himself  of  the  plea,  which  he  could  not  have 
'irged  if  he  had  done  what  it  was  his  duty  to  do,  and  had  inciuired  into  facts  and 
j.hereby  discovered  the  defects  which  w^oulcl  have  invalidated  the  oiiginal  deed.  It  is 
[lonten'ded,  and  I  think  with  reason,  that  this  Court  ought  to  give  peculiar  etlect  to 
:iuch  circumstances  when  combined  ;  and,  [292]  though  it  might  disregard  one  by 
ttself,  yet  the  weight  to  be  attributed  to  the  one  alone  is  increased  by  the  combined 
jjfl'ect  and  addition  of  the  inferences  properly  to  be  drawn  from  the  other  two.  It  is 
[lecessary,   however,   to  consider  them   separately,   in   order  accurately  to  form  an 

stimate  of  what  would  be  their  combined  efl'ect. 

Those  three  circumstances  aie  as  follows  : — First  the  absence  of  any  receipt  for  the 
.jurchase-money  iiidoised  on  the  deed  ;  secondly,  the  non-residence  of  the  incumbent ; 
[uid  thirdly,  the  inadequacy  of  consideration.  The  first  of  these  circumstances  is  that 
In-hich  hasbeen  strongly  relied  upon,  but,  in  my  opinion,  it  amounts  to  little,  for  the 
•puri)Ose  for  which  it  i.s  alleged.  If  the  purchase-money  had  been  unpaid,  and  the 
jrepresentative  of  the  Defendant  Simon  Slocombo  Kichards  had  claimed  a  lien  upon 
iihe  pioperty  for  the  unpaid  pmehase-money,  this  fact  would  have  been  very  material, 
|tor  the   purpose  of  shewing  that  the   purchaser  had  notice  of  that   lien  :  but  the 

Durchase-mouey  in  this  case  has  in  fact  been  paid,  thougii  not  all  at  the  time  of  the 
original  transaction,  and  an  inquiry  by  the  purchaser  would  naturally  have  been 
ilirected  to  the  fact  of  whether  such 'purchase-money  had  or  had  not  been  paid  and  no 

further.  I  think  that  it  cannot  go  beyond  that,  and  I  am  at  a  loss  to  conceive  by 
Ivvhat  process  of  rea.soning  a  doubt  as  to  the  payment  of  the  consideration  could  lead 

I  person  to  suspect  that  the  vendor  was  of  unsound   mind,  or  that  he  was  under 

undue  inlluence  when  he  executed  the  deed. 
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The  iioiiresidence  of  the  incumbent  also,  taken  by  itself,  appears  to  me  to  bu  (if 
little  importance.  At  that  time,  it  was  by  no  means  unusual  for  an  incuinl>ent  to  lio 
absent  from  his  living,  and  if  the  service  of  the  [293]  church  was  duly  performeil,  I 
apprehend  that,  practicall}',  neither  the  Ordinary  nor  any  other  person  could  lune 
interfered. 

The  third  circumstance,  in  my  opinion,  is  more  material.  It  appeared  to  me,  on 
tiie  evidence,  that  the  living  itself  was  demised,  for  the  life  of  the  incumbent,  at  an 
inadequate  rent :  and  it  is  urged  that,  the  whole  transaction  being  one,  this  circum- 
stance, taken  into  consideration  in  conjunction  with  the  non-residence  of  the 
incumbent,  and  the  doubt  as  to  the  payment  of  the  consideration,  ought,  in  any 
reasonable  mind,  to  have  created  considerable  doubt  and  hesitation.  With  respect  to 
the  advowson  itself,  I  have  not  satisfied  myself  that  the  price  was  inadequate.  The 
fact  that  it  was  sold  for  a  much  higher  price  when  the  incumbent  was  advanced  in 
years  leads  me  to  no  such  conclusion.  The  circumstance  that  the  advow.son  was 
worth  £'2')a0  in  1849  is  no  proof  that  the  advowson  was  undersold  at  £1000,  when  ■ 
the  incumbent  was  thirty-four  years  younger.  It  is  true  that,  by  the  transaction,  the 
profits  of  the  living  were  also  taken  at  the  rent  of  £100  per  annum,  and  this,  in  any 
view  of  the  case,  appears  to  me  to  have  been  an  inadequate  rent,  nor  does  it  appear 
to  me  that  the  profits  derived  from  this  source  could  have  been  less  than  £100  per 
annum  :  still  when  I  observe  that  three  years  after  the  transaction  the  first  vendor, 
Claridge,  sold  to  a  second  purchaser,  at  no  higher  increase  than  £200  for  the  whole 
bargain,  without  any  suspicion  of  fraud  or  any  allegation  of  unjust  influence  having 
been  employed  by  Mr.  Templer  to  induce  Claridge  to  sell,  and  when  I  also  consider 
that  the  original  transaction  took  place  thirty-four  years  before  the  I'efendant  pur- 
chased, and  that  possession  accompanied  the  deed,  and  that  no  complaint  had  been 
made  [294]  respecting  the  transaction,  either  by  the  vendor  or  by  his  friends,  I  feel 
satisfied  that  I  should  be  carrying  the  doctrine  of  Kenm-i/i/  v.  Green  to  a  dangerous 
extent,  and  one  which  might  unsettle  titles  in  a  very  alarming  manner,  if  I  were  to 
hold  that  a  purchaser,  after  such  a  lapse  of  time  and  on  such  grounds  of  suspicion, 
was  bound  to  shew  that  he  had  made  full  inquiry  into  the  circumstances  connected 
with  the  original  transaction,  before  he  completed  the  purchase  which  he  contracted 
to  make.  Nay,  more,  I  think  that  unfavourable  inferences  might  be  drawn  from  the 
circumstance  of  his  having  made  such  an  inquiry,  and  that  it  might  be  suggested  that 
he  had  other  grounds,  besides  those  appearing  from  these  circumstances,  to  suspect 
the  insanity  of  the  original  vendor.  I  think  he  could  not  have  resisted  specific 
performance  of  the  contract  on  the  ground  of  the  inferences  to  be  drawn  from  those 
facts,  although  the  first  would  have  entitled  him  to  require  proof  that  there  existed  no 
lien  upon  the  property  for  unpaid  purchase-money. 

If  an  opposite  decision  were  now  made  by  me  and  supported,  it  would  be 
impossible,  I  think,  hereafter,  for  a  purchaser  to  be  safe,  if  the  slightest  informality 
appeared  in  the  transaction  through  which  the  title  was  deduced,  even  though  after 
the  lapse  of  thirty  years.  I  am  of  opinion  that  the  doctrine  established  in  the  case  of 
Kennedy  v.  Green  does  not  lead  me  to  that  result :  and  the  more  fully  I  have 
considered  the  cases,  the  more  I  feel  convinced  that  the  Defendant  Dare  is  entitled  to 
rely  upon  the  plea  of  purchase  for  valuable  consideration,  without  notice  of  the  defects 
attending  the  original  transaction  of  181.5;  all  which,  for  the  purpose  of  considering 
this  question,  I  have  assumed  to  be  true,  but  as  to  the  truth  of  which,  as  I  have 
already  stated,  as  an  [295]  independent  question,  it  is  not,  I  think,  proper  for  me  to 
express  the  opinion  I  have  formed  upon  it. 

The  result  is,  that  this  bill  must  Ije  dismissed,  and  as  a  matter  of  course,  in  a  case 
of  this  description,  must  be  dismissed  with  costs. 

[295]     Takker  v.  Bloxam.     Den.  5,  6,  8,  11,  1855. 

A  testator  empowered  his  trustees  to  lend  such  part  of  the  trust  monies  as  they  should 
think  proper  to  A.  and  B.,  who  were  respectively  his  son  and  son-in-law.  Held, 
that  this  authorized  a  several  loan  to  either. 

Three  executors  were  authorized  to  lend  trust  monies  to  A.     One  of  the  executors 
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(C.)  employed  part  of  the  trust  monies  in  his  business.  In  1812  A.  and  C.  entered 
I  into  partnership,  when  A.  took  upon  himself  the  debt  and  gave  security  for  the 
I  money  to  the  executors.  The  amounts,  with  further  advances,  were  employed  in 
,  the  business,  but  the  whole,  with  interest,  was  fully  repaid.  The  ceshiis  que  trust,  after 
i  long  delay,  insisted  that  they  were  entitled  to  a  share  of  the  profits  made  by  the 
!  employment  of  the  trust  funds  in  trade  ;  but  the  Court  held,  that  the  transaction 
I  amounted  to  a  loan  to  A.  under  the  power,  and  dismissed  the  bill  with  costs. 
"he  Court  looks  with  considerable  jealousy  at  a  release,  executed  by  a  young  lady, 
!  at  or  shortly  after  attaining  twenty-one,  upon  a  settlement  of  accounts  between  her 
i   and  her  trustees. 

\  testator  died  in  1809  ;  his  granddaughter  came  of  age  in  1829  ;  she  then  executed 
a  release  and  married  in  18.36  ;  her  father  died  in  1850,  and  in  18.52  she  instituted 
a  suit  to  make  his  estate  liable  for  the  profits  made  by  him  (he  not  being  a  trustee) 
by  the  employment  of  part  of  the  trust  monies  in  trade.  The  Court  held,  under 
the  circumstances  that,  assuming,  her  right,  there  was  nothing  to  justify  the  delay 
I   in  instituting  the  suit. 

k.  B..  entitled  to  a  share  of  a  residue,  made  a  settlement  of  the  balance  appearing 
!  upon  a  settlement  of  accounts  with  the  executors,  upon  himself  and  afterwards  on 
\  G.  I).,  a  volunteer.  Held,  that  C.  D.  could  not,  against  the  will  of  A.  B.,  open  the 
■■  settlement  of  accounts  with  the  executors. 

!  The  testator,  Mr.  Wilkins,  died  in  1809.  By  his  will  he  gave  his  real  and 
()ersonal  estate  to  three  executors  (Bloxam,  Gray  and  Cull),  on  trust  to  convert  it 
;nto  personalty,  and  to  invest  the  proceeds  in  real  or  Government  securities,  and  he 
';ave  one-eighth  to  his  daughter  Sarah  Mew,  the  wife  of  Benjamin  Mew,  absolutely, 
:,nd  another  one-eighth  to  Sarah  Mew  for  life,  with  remainder  for  her  children.  The 
iestator  authorized  his  trustees  to  lend  and  advance,  at  interest,  such  parts  of  [296] 
ihe  trtist  monies  as  they  should  think  proper,  unto  Kobert  Bird  \\'ilkins,  and 
'Jenjamin  Mew,  and  to  accept  and  take  such  security  or  securities  for  the  same  as 
'hey  sho\ild  think  right  and  proper.  The  will  was  proved  by  Mr.  Cull  and  the  two 
t>ther  executors,  and,  under  a  power  in  the  will,  the  executors  carried  on  the  testator's 
)usinuss  until  February  1812,  when  his  son,  Robert  Bird  Wilkins,  attained  twenty-one, 
'  t  which  time  Robert  Bird  Wilkins  and  Benjamin  Mew  and  the  survivor  were  to 
■lave  the  right  of  pre-emption  of  the  testator's  businesses. 

j  The  executor,  Mr.  Cull,  carried  on  the  business  of  a  brewer,  and  after  the 
'leath  of  the  testator  he  took  £3000  belonging  to  the  testator's  estate  and  employed 
it  in  his  business.  On  the  10th  of  October  1812,  Mr.  Mew  entered  into  partnership 
!vith  Mr.  Cull  as  a  brewer,  and  the  Any  after  Mr.  Mew  took  upon  himself  the  debt 
ilue  from  Mr.  Cull  to  the  testator's  estate,  and  gave  to  the  executors  a  promissory 
jiote  for  £3279,  9s.,  the  amount  of  principal  and  interest  then  due.  In  1814  he  gave 
lin  equitable  mortgage,  and  in  1816  a  legal  mortgage,  to  the  executors  for  that  sum 
iiul  further  loans. 

.Mrs.  Mew  died  in  1815  ;  she  had  two  children,  viz.,  the  Plaintiff,  Mrs.  Parker, 
|md  the  Defendant  Benjamin  Thomas  E.  Mew.  Mrs.  Parker  att^iined  twenty-ono  on 
I  he  ISth  of  May  1829.  At  that  time  certain  accoiuits  were  submitted  to  her,  the 
'terns  of  which  were  correct,  l)ut  they  contained  no  statement,  that  part  of  the 
f.estiitor's  estate  had  been  advanced  to  Mr.  Mew,  and  had  been  emjiloyed  by  him  anil 
Oull  in  the  brewery  business.  The  accounts  shewed  a  balance  of  £2782  due  to  the 
iPlaintitt'.  On  the  24th  of  September  1829,  by  a  deed-poll,  reciting  the  will  and  other 
''297]  matters,  and  that  the  executors  had  made  up  their  accounts,  which  Mrs.  Parker 
;aad  examined  and  approved  of,  and  that  she  was  satisfied  that  her  share  amounted 
'•o  £2782,  she,  in  consideration  of  that  sum,  released  the  executors  from  all  claims 
jmd  demand.s,  in  the  usual  form.  Although  cheques  were  given  for  £2782,  that  sum 
jivas  not  actually  paid  over,  but  £2500  of  it  was  treated,  as  between  herself  and  her 
i'ather,  as  a  loan  by  her  to  him.  Her  father  gave  her  a  promissory  note  for  that 
•  imount,  and  from  the  year  1829  till  her  marriage  in  January  1836,  he  regularly 
iccounted  to  her  for  the  interest  thereon.  At  the  time  of  her  marriage,  the  account 
.vas  again  stated  between  the  PlaintiH"  and  her  father,  and  Mr.  Parker,  her  husband, 
was  aware  of  it.     The  sum  of  £2500,  due  from  the  Plaintiff's  father  on  his  promissory 

R.  v.— 20* 
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note,  was  then  settled  on  Mrs.  Parker  for  life,  with  remainder  to  her  children,  am! 
the  balance  in  his  hands,  amounting  to  £440,  was  paid  to  Mr.  Parker.  The  £250( 
was  allowed,  both  by  Mr.  and  Mrs.  Parker,  to  remain  in  the  hands  of  Mr.  Mew,  ani 
to  be  employed  by  him  in  his  trade  from  that  period  down  to  the  death  of  Mr.  Mew 

Mr.  Mew  died  in  18.50,  and  down  to  that  period  interest  was  regnlarly  paid  b\ 
him  on  the  £2.500.  The  piincipal  sum  was  also  duly  paid,  and  no  part  of  the  trust 
fund  was  lost. 

In  August  1852  Mrs.  Parker  and  her  children  instituted  this  suit  against  the 
surviving  executors  of  the  testator's  will,  the  executors  of  Mr.  Mew  and  others, 
without  making  the  representatives  of  Mr.  Cull  (who  was  dead)  [mrties,  and  the 
substantial  relief  sought  for  was,  to  set  aside  the  release,  to  open  the  accounts,  and 
to  obtain  a  share  of  the  profits  of  the  brewery  proi)or-[298]-tionate  to  the  trust  monie.> 
employed  therein  during  the  period  they  were  thus  employed. 

It  is  necessary  to  advert  to  the  circumstances  connected  with  the  share  of 
Benjamin  Thomas  E.  Mew,  the  other  child  of  Mrs.  Mew.  He  attained  twentv-one 
in  18.32,  and  in  1833  he  e.xecuted  a  deed,  which,  after  reciting  that  he  was,  under 
the  testator's  will,  entitled  to  two  sums  of  £2700  and  £433,  he  assigned  those 
sums,  and  all  "  other  the  sums  of  money,  securities  and  personal  estate  whereof  he 
was  possessed,  or  which  he  was  in  anywise  entitled  to,  "  by  virtue  of  the  will,"  to  his 
father,  upon  certain  trusts,  under  which  the  Plaintiff,  in  the  event  of  Benjamin 
Thomas  E.  Mew  having  no  issue,  would  be  entitled  to  one-half  of  the  settled  funds. 
Benjamin  Mew  had  never  been  married,  and  the  relief  sought  by  the  Plaintifi'  wa.s 
also  based  upon  her  contingent  interest  in  the  funds,  subject  to  this  voluntary 
settlement,  and  which  interest  had  been  included  in  her  own  marriage  settlement. 

Mrs.  Parker  died  pending  the  suit,  and  her  husband  (a  bankrupt),  having  taken 
out  administration  to  her  estate,  revived  the  suit  and  now  brought  it  to  a  hearing. 

Mr.  R.  Palmer  and  Mr.  Rogers,  for  the  PlaintitF.  First.  A  release  executed  by 
a  child  soon  after  coming  of  age,  with  an  imperfect  knowledge  of  the  circumstances, 
arising  from  the  suppression  of  material  facts,  and  having  no  assistance  except  that 
derived  from  a  parent,  whose  influence  will  t>e  presumed,  Hoghton  v.  Hoijhtoii  (15 
Beav.  300),  will  be  set  aside ;  IVedilnhurn  v.  U'edderburn  (2  Keen,  722  ;  4  Mvlne  A; 
Craig,  41). 

[299]  Secondly.  The  trust  money  being  traced  into  a  trade,  the  trustee  must 
account  for  the  profits  made  by  it  ;  ll'rddi-rhurn  v.  Jf'i-dderhurn;  Janes  v.  Fo.mll  (15 
Beav.  392).  The  same  rule  applies  to  persons  obtaining  trust  money,  with  notice 
of  the  trust,  and  employing  it  in  their  trade.  Mr.  Mew's  estate  is  therefore  liable  to 
account  for  the  profits  made  by  him  from  the  employment  of  the  trust  money  in  his 
brewery. 

Thirdly.  The  money  cannot  be  considered  as  a  loan  to  Mr.  Mew,  under  the 
powers  contained  in  the  will  ;  first,  because  it  only  authorized  a  loan  to  Mr.  Wilkins 
and  Mr.  Mew  jointly  ;  and  secondly,  because  that  power  involved  a  discretion,  which 
was  never  exercised  by  the  executors,  for  the  trustees  lent  nothing,  the  money  was 
taken  by  one  of  them  (Cull),  and,  without  being  repaid  to  the  estate,  was  retained  by 
Cull  and  his  partner  Mew  in  their  joint  trade. 

Fourthly.  Time  is  no  bar.  Such  transactions  have  been  set  aside  after  a  greater 
lapse  of  time,  JFcdderburn  v.  JFeddei-buni ;  Allfrey  v.  Allfreij  (10  Beav.  353);  and 
there  being  a  trust,  the  Statute  of  Limitations  is  inapplicable,  I'hillipo  v.  Munnings 
(2  Mylne  &  Craig,  309)  ;  I'lai/fair  v.  Cooper  (17  Beav.  187). 

Mr.  Roupell  and  Mr.  'Wickens,  for  Mr.  Bloxam,  the  surviving  executor.  There  is 
no  ground  for  setting  aside  the  release.  The  items  of  account  are  not  impeached ; 
the  transaction  was  not  settled  until  four  months  after  the  Plaintiff  came  of  age,  and 
there  has  been  no  suppression  of  any  material  fact.  The  money  was  lent  in  1812  to 
Mr.  Mew,  under  the  power  which  authorised  either  a  joint  or  several  loan  to  the 
testator's  son  and  [300]  son-in-law.  The  testator's  business  was  neces.sarily  carried 
on  until  February  1812,  in  consequence  of  the  option  of  pre-emption  given  to  the 
testator's  son  and  son-in-law,  the  money  was  then  lent  to  Mr.  Mew  under  the  power, 
and  security  was  given  to  the  executors  for  the  amount.  The  subsequent  application 
is  wholly  immaterial.  Having  borrowed  the  money,  he  had  an  absolute  dominion 
over  it,  and  had  a  right  to  employ  it  in  trade  or  in  any  other  manner  he  pleased. 
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The  whole  has  been  repaid,  and  after  the  acquiesced  concurrence  of  the  Plaintiff  for 

iO  long  a  period,  the  transaction  cannot  be  impeached. 

I  As  to  the  share  of  Benjamin  Thomas  E.  Mew,  the  settlement  expressly  admits 
!;he  account,  and  proceeds  on  the  basis  of  its  validity  ;  nothing  is  settled  by  it  but 
jhe  balance  appearing  on  that  account.     The  deed   was  voluntary,   and   it  is  not 

lompetent  to  the  Plaintiff  to  impeach  a  settlement  of  accounts  which  the  author  of 
';he  settlement  adopts,  or  to  open  transactions  and  raise  equities  which  the  settlor 
■  Jisclaims. 

Mr.  Follett  and  Mr.  Selwyn,  for  the  executors  of  Mr.  Mew.     This  is  an  attempt, 
'is  against  the  estate  of  a   person  who  was   not  a  trustee,  to  raise  a  constructive 

rust  upon  transactions  between  the  trustee  and  cestuis  que  trust,  twenty-four  years 
'ifter  they  have  been  settled  and  closed.  In  cases  of  constructive  trusts  time  does 
|;reate  a  bar;  Beckfonl  v.  U'ade  (17  Ves.  97;  and  see  I'oiilor.k  v.  (iardnur,  1  Hare, 
!j94).  That  distinction  is  pointed  out  by  Lord  Cottenham  in  the  case  cited  of 
Wedderhurn  v.  JVcddei-hurn  \\  Mylne  &  Craig,  53).  The  Plaintiff  and  her  husband 
'lad  notice,  at  all  events,  from  the  time  of  her  marriage  in  1836,  that  the  money  was 
lU  her  father's  [301]  hands  :  the  larhfts  and  lapse  of  time  from  that  period  alone  is 
jiufiicient  to  bar  her  right;  Browne  v.  Cross  (14  Beav.  105,  affirmed  with  costs  by  Lord 

5t.  Leonards,  July  16,  1852). 

j      Mew  took  the  money  as  a  loan,  and  if  there  be  any  liability.  Cull  is  primarily 

chargeable,  and  his  representatives  are  not  parties  to  this  suit ;  it  would  be  impossible 

'  i  lake  the  partnership  accounts  of  the  business  in  their  absence.     To  follow  trust 

iiuiiey  into  a  business  it  must  be  clearly  ear-marked  ;  here  the  evidence  is  insufficient 
\,o  prove  that  fact.  They  also  referred  to  JrUsaii  v.  Moore  (1  Mylne  &.  Keen, 
126,  337). 

Mr.  Lloyd  and  Mr.  Smythe,  for  Benjamin  Thomas  E.  Mew,  opposed  the  Plaintiffs. 

rhey  cited  lUmneij  v.  Rklyard  (1  Cox,  145) ;  Townscnd  v.  Toivnsend  (1  Cox,  28) ;  BM 

:.  Bell  (Lloyd  &  G.  temp.  Plunkett,  44),  to  shew  that  a  constructive  trust  may  be 
barred  by  time,  laches  and  acquiescence. 

.  Mr.  Snape  and  Mr.  Taylor,  for  other  parties.  Briihje  v.  Bridge  (16  Beav.  315)  was 
|;ited  to  shew  that  a  volunteer  under  a  voluntary  settlement  had  no  title  to  relief. 
^  Mr.  K.  Palmer,  in  reply.  The  representatives  of  Cull  are  not  necessary  parties  ; 
j'or  now  when  two  persons  are  liable,  either  may  be  used  alone.  (Ordincs  Can.  174.) 
jThe  brother's  settlement  included  all  his  rights,  and  if  he  chooses  to  disclaim  the 
jjenefit  of  this  suit,  the  advantage  of  it  will  accrue  to  the  Plaintiff.  The  trust  money 
jjeing  mixed  in  the  business,  it  is  not  necessary  to  shew  the  precise  amount  of  it,  the 
'Defendants  must  separate  [302]  it.     Lord  Clcdworth  v.  Edwards  (8  Ves.  46).     The 

Plaintiff  is  entitled  to  the  profits  in  the  interim  between  the  release  and  the  marriage. 
The  M.\stek  of  the  Rolls  reserved  judgment. 
Jjec.  11.     The  M.v.ster  of  the  IIolls  [Sir  John  Komilly].     The  will  empowered 

;he  executors  to  lend  such  parts  of  the  trust  money  as  they  should  think  proper  to 
iRobert  Bird  Wilkins  and   IScnjamin  Mew,  that  is,  either  to  the  son  or  to  the  son-in- 

Aw  ;  for  I  read  this  power  in  the  disjunctive,  as  a  direction  to  lend  it  to  them,  or 
i;o  one  or  the  other  of  them,  and  I  am  of  opinion  that,  under  this  power,  it  would  not 
'aave  been  a  breach  of  trust  if  the  executors  had  lent  it  to  one  and  not  to  the  other. 
'.Vccording  to  the  construction  I  put  on  this  clause  of  the  will,  the  executors  had 
Authority  to  lend  any  portion  of  the  money  to  Mr.  Mew  upon  his  giving  proper 
iiecurity.  When  Mr.  Mew  entered  into  partnership  with  Cull,  he  took  upon  himself 
l;he  debt  for  which  Cull  alone  was  previously  liable,  and  gave  his  promissory  note  to 
(the  executors  for  £3279  ;  the  question  is,  what  was  the  nature  of  that  transaction] 
[The  executors  had  power  and  authority  to  lend  the  money  to  Mr.  Mew,  and  in  my 
japinion  they  exercised  that  authority  by  lending  that  sum  of  money  to  Mr.  Mew.  I 
;treat  it  exactly  in  the  same  way  as  if  Mr.  Cidl  had,  in  fact,  repaid  the  money  on  that 
|lay,  and  the  executors  had  then  paid  it  over  to  Mr.  Mew,  who  had  given  a  promissory 
jnote  for  the  amount.  .Mr.  Mew  became  a  i)artner  with  Cull,  and  employed  a 
;:onsideral>le  portion  [303]  of  the  money  which  he  got  from  the  testator's  estate  in 

carrying  on  the  partnership  l>usiness  ;  of  that  I  have  not  the  slightest  doubt.     Hut  I 

ira  of  opinion  that  he  is  not  liable  to  account  for  the  profits  made  in  that  business  by 

reason  of  the  money  so  advanced  to  him  having  been  so  employed. 
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It  has  been  contended  that  the  rule  between  principal  and  agent  is  applicable  t| 
this  case,  which  holds  that  if  an  agent  employ  his  principal's  money  in  his  busines.- 
and  it  can  be  traced  and  distinguished,  the  principal  is  entitled  to  recover  it,  and  tli 
profits  made  l)y  it.  But  that  doctrine  does  not  appear  to  nie  to  apply  in  this  case 
The  money,  in  my  opinion,  was  not  taken  by  Mr.  Mew  in  his  character  of  agent,  iiu 
was  it  so  treated.  But  whether  authorized  to  be  so  taken  by  him  or  not,  in  the  Hrs 
instance,  the  executors  have  sanctioned  his  taking  it  as  a  loan  from  the  testator 
estate ;  and  I  am  of  opinion  they  had  authority  so  to  do.  It  appears  to  me  that 
may  consider  the  case  exactly  as  if  it  were  the  case  of  a  stranger.  Now,  if  this  nioiie' 
had  been  lent  to  a  stranger,  under  an  authority  in  the  will,  it  would  have  constitutei 
a  debt  from  the  stranger  to  the  testator's  estate,  and  if  it  became  very  profitable  ii; 
the  hands  of  the  borrower,  the  Court  would  not  hold  that  because  it  was  part  of  thi 
testator's  estate,  the  executors  or  any  persons  claiming  under  the  will,  were  entitlec 
to  the  profits  made  hy  the  employment  of  that  money.  If  the  loan  was  authorized 
it  follows  that  the  person  who  received  the  money  was  Ciititled  to  do  with  the  moiiei, 
exactly  as  he  thought  tit,  and  to  employ  it  in  any  species  of  speculation,  or  in  an\ 
other  way  he  pleased.  It  became  his  money,  and  he  became  subject  to  the  obligatioi 
of  repaying  the  amount  so  borrowed.  As  I  have  already  stated,  I  am  of  opinioi 
that  the  money  obtained  from  the  testator's  estate  was  actually  employed  [304]  1» 
him  in  the  business  of  a  brewer.  He  seems,  sub.sequently  to  entering  into  the  partiiei 
ship,  and  for  the  purposes  of  it,  to  have  taken  money  to  the  amount  of  £8147,  foi 
which  he  gave  a  security  by  mortgage  :  but  it  appears  that  every  penny  of  the  mone\ 
so  taken  has  been  repaid  to  the  testator's  estate.  It  is,  undoubtedly,  true  that  in. 
account  has  been  given  of  the  profits,  but  as  I  have  already  stated,  neither  thi 
executors  nor  the  n'sttiis  ipie  tnt.4  were  entitled,  in  my  opinion,  to  claim  any  part  o 
the  profits  made  in  respect  of  the  business  so  carried  on,  that  is,  so  far  as  Mr.  Me« 
is  concerned. 

With  respect  to  Mr.  Cull  it  might  have  been  difl'erent,  but  no  case  is  made  againsi 
him,  his  executors  are  not  before  the  Court,  and  probably  the  Court,  after  the  great 
length  of  time  that  has  elapsed,  would  not  think  that  anything  substantial  could  bt 
made  in  respect  of  his  employment  of  the  £3000  for  the  two  years  it  was  in  his  haiid.« 
and  during  which  interest  has  been  paid.  Mr.  Mew  was  not  a  trustee  originalh 
constituted  by  the  testator,  and,  in  my  opinion,  the  facts  that  have  occurred  havi 
not  constituted  him  a  qua.'H  trustee  or  made  him  liable  to  account  in  the  character  ot 
a  trustee.  He  held  the  character  of  a  l)orrower  from  the  testator's  estate,  who  wa*. 
probably,  allowed  by  the  trustees  to  deal  with  the  money  in  a  very  improper  manner, 
with  this  this  Court  has  now  nothing  to  do,  unless  by  that  mode  of  dealing  with  thi 
property  a  loss  has  been  sustained  by  the  estate  or  by  the  cestuif:  que  trust.  No  los> 
has  occurred,  and  it  is  not  for  the  purpose  of  making  good  any  loss  that  this  suit  i- 
instituted  ;  but  to  enforce  a  claim  of  ccstuis  que  trust  to  recover  the  profits  made  by 
Mr.  Mew,  over  and  above  the  principal  and  interest  of  the  money  taken  and  employed 
by  him. 

That  being  the  state  of  the  case  in  May  1829,  when  [305]  Mrs.  Parker  attained 
her  age  of  twentj'-one  years.  At  that  time  certain  accounts  were  submitted  to  her, 
all  the  items  of  which  were  correct,  but  they  contained  no  statement  that  part  of  the 
testator's  estate  had  been  advanced  to  Mr.  Mew,  and  that  it  had  been  employed  by 
him  in  the  brewery  business.  That  is  omitted  from  the  account.s,  but  if  I  am  right 
in  the  conclusion  to  which  I  have  come  upon  the  first  part  of  the  case,  that  omission 
was  immaterial,  because,  in  my  opinion,  the  legatees  were  not  entitled  to  claim  any 
part  of  profits  made  in  the  business  duiing  that  period. 

The  release  was  executed  by  her  in  the  month  of  September  following.  Now, 
undoubtedly,  this  Court  will  look  with  very  considerable  jealousy  at  a  release 
executed  by  a  young  lady  who  has  just  come  of  age,  or  shortly  after,  by  reason  of 
the  difficulty  that  a  young  lady  would  have,  in  understanding  complicated  account* 
and  her  rights  with  respect  to  property,  and  her  disinclination  to  contest  the  conduct 
of  her  trustees.  In  that  case  the  Court  would  expect  that  her  natural  guardian  would 
be  the  person  who  would  assist  her  in  having  those  accounts  investigated  ;  and  if 
the  accounts  were  taken  with  the  a.ssistance  of  her  natural  guardian,  that  would 
be  a  strong  argument  in  favour  of  the  validity  of  such  a  release.     The  converse, 
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idoubtedly,  is  the  case  where  the  guardian  himself  is  the  person  to  be  benefited  by 
,ie  release  :  and  it  was  urged,  very  strongly,  that  this  was  a  case  in  which  Mr.  Mew 
as,  in  point  of  fact,  benefited  by  the  release,  and  that,  therefore,  no  reliance  could 
'j  placed  upon  it,  and  that  this  lady  ought  not  to  be  bound  by  it.  If,  in  point  of 
''Ct,  the  father  had  obtained  any  substantial  benefit  by  this  release,  I  should  not 
imsider  it  of  any  value  ;  but,  in  my  opinion,  the  release  does  not  a.ssist  the  Plaintiffs 
iise  at  all.  Here  is  an  account  stated  between  the  executors  and  the  daughter,  the 
>J06]  items  in  the  accounts,  so  far  as  they  go,  are  correct ;  there  is  no  evidence 
ifore  me  to  impeach  the  correctness  of  any  one  of  the  accounts.  There  is  omitted 
om  the  account  that  statement  (which,  as  I  have  already  observed,  I  consider 
imaterial),  that  part  of  the  property  of  the  testator  had  been  lent  to  Mr.  Mew,  and 
|id  been  employed  by  him  in  trade.  This  Court,  after  an  account  has  been  stated, 
fgned  and  acted  on  for  a  considerable  length  of  time,  nay,  even  for  a  short  length  of 
toe,  will  not  open  it,  unless  some  error  or  inaccuracy  is  pointed  out  in  it.  But,  in 
iy  opinion,  no  inaccuracy  whatever  is  pointed  out  in  that  account. 
I  The  facts  that  occurred  immediately  after  the  release  must  have  shewn  the 
flaintitf  that  the  property  of  the  testator  had  been  lent  to  Mr.  Mew,  and  had  been 
Inployed  by  him  in  trade. 

:  The  money  was  not  paid  over  to  her,  but  was  treated  as  a  loan  from  her  to  her 
lither  ;  he  gave  her  a  promissory  note  for  the  amount,  and  regularly  accounted  to 
T  for  the  interest  down  to  her  marriage  in  1836. 

At  the  time  of  the  Plaintiff's  marriage,  the  account  was  stated  again  between 
-■rself  and  her  father,  and  Mr.  Parker,  her  hu.sband,  was  a  party  to  it :  he  knew 
cactly  what  had  taken  place,  and  they  allowed  the  money  to  remain  in  the  trade 
i'  the'father  from  that  period  down  to  the  death  of  Mr.  Mew  in  1850.  At  the  time 
}'  the  marriage  no  inc|uiry  was  made  of  the  executors  whether  they  had  fully 
|;counted,  no  further  account  was  asked  from  them,  and,  as  from  the  date  of  the 
;arriage,  it  would  t>e  impossible  to  contend  (in  fact,  in  reply,  it  was  not  considered 
bssible  for  the  Plaintifi"  to  contend),  that  any  account  could  be  asked  of  the  profits 
lade  of  the  £2-500,  which  Mr.  Mew  had  been  allowed  [307]  to  retain  at  interest, 

•  om  the  period  of  the  marriage,  down  to  Mr.  Mew's  death  in  1850.  During  this 
Ime  matters  went  on  upon  the  same  footing,  and  the  interest  was  duly  paid  by  Mr. 
Kew  to  Mr.  Parker  on  the  £2500. 

I  In  addition  to  this,  Mr.  Mew,  during  the  whole  period,  appears  to  have  been 
jaking  presents  and  an  allowance  to  Mr.  and  Mrs.  Parker,  and  to  have  been  advancing 
joney  to  enable  Mr.  Parker  to  buy  a  situation  in  trade  ;  and  it  is  not  till  the  death 
■'  Mr.  Mew,  fourteen  years^after  the  marriage  and  more  than  twenty-one  years  after  the 
;:count  was  settled  between  his  wife  and  the  executors,  that  Mr.  Parker  (for  that  this 
!  his  suit  no  one  can  doubt)  thinks  fit  to  raise  any  questions  whatever  upon  the  subject. 
I  he  had  raised  the  questions  during  the  life  of  Mr.  Mew,  the  probable  consequences 

•  himself  might  have  been  very  serious.  He  might  have  lost  those  advantages  which 
'i  derived  from  him,  and  Mr.  Mew  being  perfectly  well  aware  of  the  whole  of  the 
1-ansactions  and  of  the  nature  of  the  case,  would  have  been  able,  in  the  clearest  and 
■est  satisfactory  manner,  to  have  stated  exactly  what  had  taken  place  :  for  it  is  clear 
iT  he  was  a  man  of  business  and  that  his  accounts  were  kept  in  a  regular  manner. 

i^e  which  is  brought  forward  after  this  lapse  of  time  does  not  present  itself  in  a 

■     irable  aspect.     It  is  quite  certain  that  this  Court  will  not  allow  any  time  to  pro- 

M  :i  fraud,  or  to  bind  persons  by  a  transaction  in  which  they  have  been  prejudiced, 

I,  in  fact,   they  have  used  the   best  diligence   they   could  in    bringing  the  matter 

!)eedily  before  the  Court.     But  it  appears  to  me,  upon  this  case,  having  not  merely 

'.tended  very  carefully  to  the  very  elaborate  and  able  arguments  of  the  counsel  and 

le  detail  of  the  facts  "before  me,  but  al.so  having  taken  the  trouble  to  go  through  the 

•idonce  myself,   [308]  that  assuming  this  suit  niaintainalde,   there   is  nothing  to 

istify  the  non-institution  of  it  at  a  previous  period.     I  am,  however,  of  opinion  that 

coiild   not   have   been   maintained,   if  it   had  been  brought  forward  immediately 

ter  the  marriage  or  immediately  after  the  release  executed  by  Mrs.  Parker.     So 

r,  therefore,  as  Mrs.  Parker's  share  is  concerned,  I  am  of  opinion  that  tlie  ease  fails. 

The  other  part  of  the  case  is  in  respect  of  Mr.  Benjamin  Thomas  l\  Mew's  share, 

hich  by  a  voluntary  settlement  s^nds  settled,  in  certain  events,  upon  Mrs.  Parker 


I 


622  HARFORD   r.    LLOYD  20BEAV.30i 

and  her  children.  The  same  observation  occurs  with  respect  to  this  as  with  respect  t( 
the  other  share,  with  this  additional  observation,  which  is  of  great  moment :  It  is  tha 
the  account  was  settled  between  Benjamin  Thomas  K.  Mew  and  the  executors  when  Ik 
attained  twenty-one  years  and  when  the  deed  was  executed.  In  fact  there  is  a  recita 
of  it  in  the  deed,  and  it  appears  to  me  that  he  would  be  estopped  from  alle!_'iiiL'  ili, 
contrary  ;  but  so  far  from  doing  so,  he  abides  by  it,  and  insists  upon  its  beiiii: 
It  would  be  a  new  doctrine  to  me,  that  where  a  person,  upon  a  settlement  ut  ■;Ltu.iiit- 
between  himself  and  his  trustees,  is  found  entitled  to  a  specific  sum  of  money,  and  he; 
afterwards  voluntai'ily  settles  that  sum  of  money  in  favour  of  himself  and  certain 
other  persons,  those  other  persons,  who  are  mere  volunteers,  can  in.sist  on  his  incurring 
the  expense  of  a  Chancery  suit,  as  they  allege,  for  his  own  benefit,  to  sot  aside  the 
settlement  of  accounts  by  which  he  professes  to  be  bounti  and  which  he  believes  to  lie 
accurate.  So  that,  he  being  of  opinion  that  he  coi\ld  not  set  it  aside,  even  if  he  were 
desirous,  the  Plaintiff's  ask  to  be  entitbd  to  compel  him  to  do  that  which  he  i- 
unwilliiig  to  do,  and  to  open  accounts  by  which  he  is  desirous  to  be  bound. 

[309]  The  result  is  that,  in  my  opinion,  if  this  were  the  case  of  Mr.  Parker 
himself  before  his  bankruptcy,  who  came  forward  to  institute  this  suit  in  respect  of 
the  unsettled  property,  it  would  completely  fail ;  that  if  it  were  the  case  of  Mrs. 
Paiker  and  her  children  claiming  in  respect  of  the  unsettled  property  and  the  right 
to  a  settlement,  it  also  completely  fails  ;  that  if  it  were  the  case  of  the  a.ssignees  suing 
in  the  place  of  Mr.  Parker,  it  also  fails.  In  my  opinion,  therefore,  it  fails  altogether, 
and  is  a  suit  which  ought  never  to  have  lieen  brought  before  this  Court. 

The  result  is  that  the  bill  must  be  dismissed  with  costs  as  against  all  persons,' 
except  Mr.  Parker  himself,  and  against  his  assignees,  who,  although  they  repudiated 
the  suit,  yet  have  never  disclaimed  any  interest  in  the  subject-matter  of  it,  or 
submitted  to  be  bound  by  the  accounts  themselves. 


[310]     Harfokij  i:  Li.oyd.     Feb.  :.'2,  23,  28,  1855. 

The  produce  of  a  specific  legacy  misapplied  by  A.,  an  administrator,  being  traced  into 
jiost  obit  securities  given  by  B.  to  C.,  the  Court  held  that  the  cestui  que  tntst  was 
entitled  to  a  charge  on  the  securities. 

A  specific  legacy  of  £6000  con.sols,  l)equeathed  to  the  Plaintiffs,  was  unnecessarily  and 
improperly  sold  out  by  the  administrator  (A.),  with  the  aid  of  B.,  and  the  produce 
carried  partly  to  the  banking  accotnit  of  A.,  and  the  remainder  to  that  of  B.  A 
series  of  shutHing  of  cheques  and  transfer  of  moneys  took  place,  but  £2908  was 
traced  to  B.  About  this  time  B.  laid  out  moneys  in  the  purchase  of  a  jum/  ohit 
security,  and  though  the  trust  moneys  could  not  be  distinctly  traced  into  the 
securities,  yet  the  Court  held,  from  the  suspicious  character  of  the  transactions,  that 
such  was  the  just  inference,  so  far  as  to  throw  on  the  other  side  the  oiiiis  of  dis- 
proving it,  and  this  not  having  been  done,  the  Court  held  that  the  Plaintiff's  had  a 
charge  on  the  securities  for  the  £2908  and  interest. 

In  addition  to  this,  B.  had  sold  and  transferred  the  securities  to  C.  in  consideration 
of  a  debt  then  owing.  C.  had  notice  that  the  money  by  which  the  securities  had 
been  obtained  had  been  derived  from  A.,  though  .she  had  no  notice  of  the  breach  of 
trust.  Held,  that  C.  could  not  set  up  an  adverse  title  as  against  A.,  and,  a  fortiori, 
that  she  could  not  do  so  as  against  the  Plaintiffs  (A.'s  ceMiiis  que  tmst). 

John  Ivyleafe  bequeathed  to  the  Bristol  Royal  Infirmary  his  money  in  the  public 
or  Government  stock.s,  upon  trust,  after  certain  payments,  to  apply  the  income  towards 
the  charitable  purposes  of  the  infirmary  for  ever.     And  he  appointed  the  treasurer,  i 
for  the  time  being,  of  the  infirmary  to  be  sole  executor  of  his  will. 

The  testator  died  on  the  10th   of  January  1850,  possessed  of  a  sum  of  £6000  i 
consols.     At  the  time  of  his  death  he  was  residing  in  lodgings  in  the  house  of  Evan  ' 
Rees.     Evan  Rees  took  possession  of  his  papers,  and  communicated  the  contents  of 
his  will  to  the  officers  of  the  infirmary,  who,  from  the  information  derived  from  Rees 
and  under  a  misconception  of  the  true  state  of  the  testator's  assets,  renounced  probate, 
and  letters  of  administration  were,  on   the    17th  of  October  1850,  granted  to  Evan 
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'riees,  as  a  creditoi'  of  the  deceased.  He  obtained  letters  of  administration  through 
t;he  instrumentality  and  assistance  of  John  Lloyd,  a  money-[311]-lender,  who  became 
(mrety  for  him  to  the  Ecclesiastical  Court. 

The  state  of  the  testator's  assets  was  such  that  the  sum  of  £6000  consols  was  a 
'ilear  fund,  applicable  to  the  trusts  of  the  will. 

1  On  the  22d  of  October  1850  Rees  sold  out  the  whole  stock,  and  the  produce  was 
Ipaid  to  him  by  the  broker  in  three  notes  of  £1000  each,  three  notes  of  £500  each, 
!ind  a  cheque  for  £13-12.  Up  to  this  time  neither  Lloyd  nor  Rees  had  any  banking 
nccount,  but,  on  the  same  day,  Lloyd  went  with  Rees  to  Messrs.  Davies  &  Co., 
rjankers,  and  Lloyd  opened  an  account  with  them  by  paying  in  the  identical  cheque 
i'or  £1.'U2.  On  the  following  day  Lloyd's  wife,  who  had  a  banking  account  with 
'Messrs.  Coutts  &  Co.,  introduced  Rees  to  them,  and  he  then  opened  an  account  with 
l:hem  with  the  notes  produced  from  the  sale  of  the  stock.  These  three  accounts  being 
opened,  a  long  series  of  cheques  were  drawn  on  them,  and  the  produce  apparently 
:ransferred  from  one  account  to  another,  but  there  appeared  such  a  shuttling  of  the 
'•noney  that  it  was  impossible  clearly  to  tiace  it.  But,  in  addition  to  the  cheque  of 
!613-t2,  Lloyd  had,  lieyond  doubt,  received  other  parts  of  the  trust  money  from  Rees, 
\iy  means  of  cheques  drawn  on  his  banking  accounts.  It  was  also  taken  to  be  the 
liact  that  the  aggregate  of  the  balances  of  the  three  banking  accounts  did  not,  at  any 
!  irae,  exceed  the  produce  of  the  £6000  consols. 

!  The  officers  of  the  infirmary  having  afterwards,  to  some  extent,  discovered  the 
istate  of  attains,  fileil  a  bill  on  the  15th  of  February  liSol  against  Rees  and  Lloyd 
'[312]  to  recover  the  trust  money,  the  produce  of  the  specific  legacy  to  the  chanty. 
By  the  decree  made  on  the  25th  of  January  1S53,  Lloyd  was  ordered  to  pay  into 
(Court  the  amount  of  the  cheque  for  £134^2,  10s.,  and  an  account  was  directed  of  the 
Ipart  uf  the  produce  of  £6000  consols  which  Lloyd  had  received.  Rees  was  ordered 
i;o  pay  into  Court  £2666,  which  he  admitted  having  paid  to  Lloyd,  and  to  account  as 
ulministrator. 

Lloyd  thereupon  took  the  benefit  of  the  Lisolvent  Debtors  Act  and  Rees  went  to 
Australia,  so  that  the  suit  was  fruitless. 

The  officers  of  the  infirmary  afterwards  discovered  the  following  circumstances 
^relating  to  the  produce  of  the  consols  and  its  application.  Li  1850  Mr.  George 
[Howard,  who  was  presumptively  entitled  to  a  title  and  to  large  estates,  on  certain 
|3ontingencies  to  which  it  is  unnecessary  to  refer,  was  confined  as  a  prisoner  for  debt 
jin  the  (^>ueen's  Rench  Prison,  Lloyd  being  his  principal  detaining  creditor.  In 
ISeptember  1850  Lloyd  entered  into  a  negotiation,  and  in  November  1850  into  a 
written  agreement,  with  Howard  to  pay  and  compromise  his  debts,  so  as  to  procure 
,'his  discharge  from  pri-son,  upon  receiving  a  jiod  ohil  security  for  a  large  amount. 
jLloyd  accordingly  paid  and  compromised  the  debts  to  the  extent  as  was  stated  in 
ithe'deeds  of  £6410,  and  Mr.  Howard  and  his  brother  gave  to  Lloyd  pod  obit  securities, 
, dated  the  11th  of  Feliruary  1851,  for  securing  a  contingent  sum  of  £25,000;  these 
!securities  consisted  of  a  bond,  a  warrant  of  attorney,  and  a  mortgage.  The  PlaintiBs 
jalleged  that  the  consideration  for  these  securities  had,  to  a  great  extent,  been  paid  out 
iof  the  produce  of  the  sale  of  the  £6000  consols. 

'  [313]  Pending  the  suit  of  Harfonl  v.  Lloiiil,  an  indenture  was  executed,  dated  the 
-M  iif  May  1851,  between  Lloyd  of  the  first  part,  his  wife  (who  was  possessed  of  a 
; large  seju'irate  estate),  of  the  second  part,  and  a  trustee  for  her  of  the  third  part. 
i  After  reciting  that  Mrs.  Lloyd  had,  since  her  marriage  in  1844,  lent  her  husband  sums 
■  amounting  to  £13,000  out  of  her  .separate  estate,  and  that  the  greater  part  of  the 
;raoneys  advanced  to  Howard  was  her  se])arate  estate,  and  that  Lloyd  had  agreed  to 
•sell  her  Howard's  security  for  £6410,  Mr.  Lloyd,  in  consideration  of  that  sum,  con- 
U'eyed  the  securities  to  the  trustee  for  the  separate  use  of  his  wife. 
j  The  present  bill  was  filed  by  the  infirmary  again.-<t  Lloyd,  his  wife,  who  had  since 
|died,  her  trustee,  and  Rees,  who  was  out  of  the  jurisdiction,  seeking  to  follow  the 
'produce  of  the  consols  into  the  pod  olut  securities.  It  prayed  a  declaration  that  the 
Idoed  of  May  1851  was  void,  and  that  the  Plaintifis  might  have  the  benefit  of  the  ;'(W< 
lohit  securities. 

I  It  was  alleged,  on  the  part  of  the  principal  Defendant,  that  jiart  of  the  funds 
provided  for  effecting  the  arrangement  with  Howard  had  been  derived  by  Mr.  Lloyd 
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from  his  daughter  Miss  Lloyd,  and  from  his  wife  out  of  her  separate  estate,  ^\■ith 
respect  to  Miss  Lloyd  the  Court,  however,  came  to  the  conclusion  that  although  very 
considerable  sums  had  been  lent  by  her  to  her  father,  yet  that  they  were,  with  the 
exception  of  two,  all  advanced  prior  to  June  l!S50,  and  that  no  part  of  these  advancts 
had  been  applied  as  alleged.  As  to  these  two  excepted  sums,  it  appeared  that  on  the 
25th  of  January  lf<51  she  had  sold  out  a  sum  of  stock  and  paid  the  produce,  £385,  to 
her  father,  who  gave  a  se-[314]-curity  for  it,  and  on  the  25th  of  January  1851  there 
was  a  credit  in  Mr.  Lloyd's  banking  book  of  £250,  which  might  be  a  portion  of  the 
£385.  Again,  on  the  4th  of  February  1851,  she  sold  out  another  sum  and  lent  the 
produce,  £240,  to  her  father,  who  gave  a  security  for  it,  and  there  was  a  corresponding 
credit  in  Mr.  Lloyd's  banking  book. 

As  to  the  large  advances  made  by  Mrs.  Lloyd  to  her  husband  the  Court  came  to 
the  conclusion  that  no  part  could  be  traced  into  the  pn^t  obit  securities. 

Mr.  Follett  and  Mr.  Toller,  for  the  Plaintiff,  argued  that  although  there  had  been 
a  shuttling  of  the  trust  mone}',  still  that  it  had  been  clearly  traced  into  the  [tost  obit 
securities,  and  that,  therefore,  the  PlaintiH's  had  a  charge  on  them  ;  rcnnrll  v.  DeJfeU 
(4  l)e  G.  M.  &  G.  372). 

That  the  trust  moneys  being  traced  into  the  securities  and  mixed  up  with  other 
moneys,  the  onus  of  proving  what  part  did  not  belong  to  the  trust  was  thrown  on  the 
Defendants;  Luptrm  v.  Jllute  (15  Ves.  432);  Lord  Chedworth  v.  Eduanls  (8  Ves.  46; 
and  see  G-ni//  v.  Ilau/,  and  the  cases  there  cited,  anti-,  219). 

That  the  moneys  of  Mrs.  and  Miss  Lloyd  had  not  been  advanced  for  the  purchase 
of  the  securities,  and  that  Mrs.  Lloyd  had  notice  of  the  source  from  which  these 
moneys  had  been  derived. 

Mr.  Selwyn  and  Mr.  Cairns,  for  Mrs.  Lloyd,  argued  [315]  that  the  trust  money 
had  not  been  traced  into  the  securities ;  that  it  had  been  mixed  with  the  general 
moneys  of  Rees  and  Lloyd,  and  could  not  be  followed  ;  that  the  assignment  to  Mrs. 
Lloyd  was  perfectly  valid  as  against  the  Plaintitfs ;  that  the  assignees  of  Lloyd  could 
alone  challenge  its  validity,  and  that  Mrs.  Lloyd  was  a  purchaser  for  valuable  con- 
sideration without  notice ;  Kennedy  v.  Green  (3  Myl.  &  K.  699),  and  In  re  Moijlan 
(16  Beav.  220),  were  cited. 

Mr.  R.  Palmer  and  Mr.  Osborne,  for  Sir  J.  Haberfield,  the  assignee  of  Mr.  Lloyd. 

Mr.  Lindley,  for  the  trustee  of  Mrs.  Lloyd. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  case  of  great  peculiarity. 
The  state  of  it  is  this.  [His  Honor  here  recapitulated  the  principal  facts  above  referred 
to,  and  proceeded  :] — 

I  shall  consider  the  case,  in  the  first  place,  as  against  Mr.  Lloyd,  and  afterwards 
consider  it  separately  as  against  Mrs.  Rebecca  Lloyd.  As  to  Mr.  Lloyd,  the  facts  of 
the  case  shew  very  clearly  that  he  distinctly  knew  that  this  money  was  the  produce 
of  the  £6000  consols,  and  that  Rees  had  obtained  possession  of  it  in  his  character  of 
the  legal  personal  representative  of  Mr.  Ivyleafe.  They  also  shew  that  Mr.  Lloyd 
had  notice  of  the  contents  of  the  will,  which  gave  the  whole  of  this  property  for  the 
benefit  of  a  charity. 

The  first  question  is,  whether  these  trust  funds  can  be  [316]  traced  into  these 
securities,  and  various  steps  must  be  established  for  that  purpose.  The  consols  were 
sold  out  by  a  broker  employed  at  the  suggestion  of  Mr.  Lloyd,  the  produce  was  paid  to 
Mr.  Rees,  and  it  is  then  distinctly  traced  to  the  two  bankers.  Up  to  this  moment 
neither  Rees  nor  Lloyd  had  any  account  with  any  bankers,  and  (except  from  Lloyd's 
wife  and  daughter)  they  had,  apparently,  no  means  of  obtaining  the  means  of  opening 
any.  The  cheques,  drawn  by  Kees  against  his  account  at  Messrs.  Coutts,  amounting 
in  the  whole  to  £3788,  are  proved  to  have  been  paid  to  Lloyd.  Lloyd  gives  to  Kees 
four  I  O  U.'s,  amounting  altogether  to  the  sum  of  £2875,  by  which  he  admits  that 
sum  to  be  due  to  him  from  Rees.  I  therefore  consider  it  established  that  the  amount 
of  this  money  was  paid  bj^  Rees  to  Lloyd.  I  consider  it  also  to  be  established  that 
Rees  had  no  money  arising  from  any  source  whatever,  except  the  money  derived  from 
Ivyleafe's  estate,  and  that  Lloyd  was  well  aware  of  that  fact,  and  that  this  money 
which  was  paid  to  him  came  from  Ivyleafe's  estate. 

The  next  question  is,  what  was  done  with  this  money  ?  These  cheques  were  paid 
at  various  times  between  October  1850  and  the  12th  of  February  1851,  and  it  was 
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uring  this  period  that  Lloyd  entered  into  the  arrangement  with  Mr.  Howard.  The 
iirst  suggestion  as  to  obtaining  the  release  of  Mr.  Howard  from  prison  by  means  of 
tnoneys  advanced  to  him  upon  post  obit  securities  took  place  in  the  beginning  of  the 
'nonth  of  September  1850,  and  a  written  agreement  was  actually  entered  into  on  the 
'  3th  of  November  1850.  In  that  year  various  sums  of  money  were  paid  for  Mr. 
lioward,  and  the  matter  was  completed  and  the  mortgage  given  on  the  Ilth  of 
I'^ebruary  1851.  It  is  obvious  that  this  arrangement  could  not  have  been  carried  into 
hffect  by  [317]  Mr.  Lloyd,  except  by  procuring  a  considerable  sum  of  money  to  enable 
jiim  to  advance  the  funds  necessary  for  this  purpose.  And  with  respect  to  the  money 
,10  advanced,  I  have  this  established  :  There  is  a  series  of  cheques  proved  to  have 
|)een  drawn  by  Lloyd  upon  his  account  with  Messrs.  Davies  it  Co.,  which  passed 
Jhrough  the  hands  of  Mr.  Howard,  and  which  amounted  to  the  sum  of  £2806. 
{There  are  also  other  cheques  amounting  to  £143,  which  have  the  endorsement  of 
^he  solicitor  of  Mr.  Howard,  another  cheque  for  £102,  which  is  stated  to  be  expre.ssly 
;lrawn  for  the  purpose  of  paying  the  balance  of  consideration  for  the  post  obit  securities, 
and  was  drawn  on  the  llth  of  J'ebruary  1851,  the  day  of  the  completion  of  that  trans- 
iiction.  I  am  of  opinion,  therefore,  that  the  £2806  and  £102,  which  together  would 
iimount  to  £2908  (omitting  all  the  other  cheques),  were  paid  by  Mr.  Lloyd  for  the 
iiirpose  of  these  jiost  obit  securities. 

The  next  question  is,  whether  it  is  established  by  the  evidence  that  the  sums  were 
jaid  out  of  the  monies  which  Rees  supplied  to  Lloyd.  I  have  this  fact  before  me, 
l.hat  although  all  the  cheques  on  the  credit  side  of  this  account  of  Lloyd  with  Davies 
>fe  Co.  are  not  proved  to  have  come  from  Kees,  yet  a  very  large  proportion  of  them 
ilid  expressly  come  from  him,  and  that  Lloyd  had  no  account  with  any  banker 
previous  to  the  time  of  Kees  advancing  this  money  to  him.  There  is  a  great  deal  of 
intermixture,  backwards  and  forwards,  of  che<[ues  which  renders  the  tracing  of  them 
jjxtremely  ditticult.  This,  I  assume,  to  be  the  effect  of  accidental  circumstances  in 
|;he  dealings  between  the  parties,  and  not  done  for  the  purpose  of  concealment  or 
;'raud,  and  these,  in  the  absence  of  the  parties  themselves,  it  is  impossible  to  trace, 
|ind  possibly  they  themselves  would  be  unable  to  [318]  explain  them.  But  what  is 
very  material  is  this  :  It  appears  that  at  no  time  did  the  united  balances  on  these 
i;hree  accounts  exceed  the  amount  which  Rees  obtained  from  Ivj'leafe's  estate.  This 
'ippears  to  me  to  throw  on  Mr.  Lloyd  the  burden  of  proving  that  these  moneys  did 
iiiot  come  from  Kees  and  from  Ivyleafe's  estate,  for  it  is,  in  my  opinion,  proved  that 
iLloyd  knew  that  everything  that  he  received  from  Rees  was  derived  from  Ivyleafe's 
■state. 

Then  has  Mr.  Lloyd  proved  that  it  came  from  any  other  source  1  There  is  a  vast 
imount  of  allegation  that  a  great  number  of  sums  were  due  to  him,  and  that  moneys 
|ivere  obtained  by  him  from  othei'  sources  to  be  applied  to  his  general  purposes,  l)ut, 
'with  the  exception  of  the  moneys  derived  from  Mrs.  Lloyd  and  Miss  Lloyd,  the 
matter  stands  totally  on  allegation.  With  that  exception,  there  is  not  a  tittle  of 
'proof  and  not  a  shadow  of  evidence  to  shew  that  any  money  came  from  any  other 
source  whatever. 

With  respect  to  Miss  Lloyd's  evidence,  I  think  that  may  be  disposed  of  very 
.ihurtly.  It  is  clearly  proved  that  considerable  sums  of  stock  were  sold  out  by  her, 
jor  by  a  broker  for  her,  and  advanced  to  her  father,  and  that  upon  all  these  occasions 
|[  0  U.'s  corresponding  to  those  sums  were  given  to  her,  either  by  her  father  or  by 
|her  stepmother  and  her  father  to  secure  those  amounts  ;  but,  with  the  exception  of 
[two  sums,  they  were  all  advanced  prior  to  the  6th  of  June  1850,  and  consciiuently 
•prior  to  any  question  relating  to  this  particular  transaction,  and  none  of  them  aj)pear 
ito  have  been  paid  into  the  account  of  Messrs.  Davies  iV  Co.,  which  was  opened  for 
ithe  first  time  on  the  22d  of  October  1850.  Two  sums  were  sold  out  by  her,  the 
:£400  stock  [319]  was  sold  on  the  25th  of  January  1851,  and  ])ro<luced  £385,  and  the 
l£250  stock  was  sold  out  on  the  4th  of  February  and  produced  £240.  Miss  Lloyd 
jstates  in  her  evidence  that  those  amounts  of  stock  were  sold  out  and  paid  to  her 
jfather,  expressly  for  the  purpose  of  being  apjilicd  for  the  purchase  of  this  bond  :  but 
Ithe  evidence  shews  that  the  money  was  advanced  to  Mr.  Lloyd  on  another  security 
Igiven  by  him  to  his  daughter  in  the  same  months  of  January  and  February,  and  for 
I  mother  purpose,  although  it  is  undoubtedly  possible  that  some  portion  of  the  funds 
may  have  been  applied  for  the  benefit  of  ^Ir.  Howard. 
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I  am  of  opinion  that  the  whole  transaction  was  founded  on  this — that  Mr.  Lloyd 
was  enabled  to  enter  into  the  transaction,  and  that  he  did,  in  fact,  enter  into  it,  \>v 
means  of  the  funds  supplied  to  him  by  Keos  for  the  purpose  ;  that  ho  knew  they  were 
trust  funds  ;  and  that  without  them  he  never  would  have  been  enabled  to  enter  into 
this  tranactiou  :  the  trust  fluids  were  the  cause  and  origin  of  the  transaction,  and 
were  knowingly  applied  by  Mr.  Lloyd  for  the  purpose  of  it. 

With  respect  to  Mrs.  Kebecca  Lloyd,  there  is  not  a  shadow  of  evidence  to  prove 
that  any  money  was  advanced  by  her  at  the  time  the  transactions  with  Mr.  Howard 
took  place.  The  evidence  to  the  contrary  is  very  strong.  It  is,  I  think,  established, 
that  she  had  advanced  moneys  to  a  considerable  amount  to  her  husband,  but  they 
were  all  prior  to  this  period. 

Finding,  therefore,  no  moneys  whatever  derived  from  any  other  source  than  the 
trust  funds,  with  the  exception  of  the  two  sums  of  money  derived  from  the  daughter, 
for  w'hich  sufficient  security  was  given,  I  am  [320]  of  opinion  that  it  is  established, 
that  these  trust  funds  were  applied  in  the  payments  to  Mr.  Howard,  in  consideration 
of  which  he  gave  the.se  post  obit,  securities.  The  probabilities  of  the  case  appear  to  me 
to  be  very  strong,  in  favour  of  believing  that  Kees  advanced  this  money  in  the  belief 
that  he  was  to  have  a  share  in  the  transaction,  and  I  look  in  vain  for  any  reasonable 
cause  to  induce  him  to  advance  so  large  a  sum  of  money  as  he  did  to  Mr.  Lloyd 
without  security,  unless  he  expected  to  derive  some  benefit  or  advantage  from  it. 
The  result  is  that,  as  against  Mr.  Lloyd,  I  am  of  opinion  the  case  is  established,  that 
Mr.  Kees  supplied  him  with  money  for  the  purpose  of  obtaining  these  securities,  that 
he  did  employ  the  money  for  that  purpose,  and  that  being  a  trust  fund,  it  may 
be  traced  into  the  securities,  which  may  be  made  available  to  pay  what  is  due  to  the 
Plaintifi's,  who  are  entitled  to  the  trust  money. 

I  will,  in  the  next  place,  consider  the  case  as  against  Mrs.  Reliecca  Lloyd.  That 
a  great  fraud  was  committed  by  Kees  and  Lloyd,  with  a  view  to  dispose  of  this 
mone}%  which  belonged  to  the  Bristol  Infirmary,  between  themselves,  appears  to  me 
to  be  proved,  but  it  is  not  proved  that  Mrs.  Lloyd  exactly  knew  what  the  funds  were 
which  they  were  dealing  with.  This,  however,  appears  to  me  to  be  quite  established, 
that  she  knew  that  all  this  monev  was  derived  from  Kees  ;  and  after  the  most  careful 
consideration  I  am  of  opinion  that  the  assignment  made  to  her  was  nothing  more  than 
a  colourable  transaction,  entered  into  with  a  view  to  defeat  Kees's  debt.  That  the 
£13,000  was  due  from  Mr.  Lloyd  to  Mrs.  Kebecca  Lloyd  I  do  not  doubt,  but  as  to 
any  money  being  advanced  at  the  time  of  the  assignment  to  her,  not  only  is  that  fact 
not  proved,  but,  I  think,  the  opposite  is  establi.shed.  I  put  the  case  no  higher  than 
[321]  this  :  that  Mrs.  Kebecca  Lloyd  knew  that  Mr.  Kees's  money  had  been  applied 
in  purchasing  the  securities,  and  that  she  allowed  herself  to  be  an  instrument  in  the 
hands  of  her  husband  to  defeat  that  claim.  In  my  opinion  she  could  not  defeat 
Kees's  claim,  and  if,  in  that  state  of  circumstances,  Kees  would  be  entitled  to  the 
securities  as  against  Mrs.  Lloyd,  then  the  Plaintifl's,  in  my  opinion,  are  entitled,  in 
a  still  higher  degree  than  Kees,  to  claim,  in  priority  of  Mrs.  Lloyd,  so  much  of  these 
moneys  as  were  advanced  on  these  securities.  This  being  so,  the  Plaintiffs,  in  my 
opinion,  are  entitled  to  the  first  charge  on  these  securities. 

I  may  observe  that  the  comments  made  by  both  sides  on  Pennell  v.  DeffeU  (4  De 
Gex,  M.  &  G.  372)  and  iJi'nii/nes  v.  AoMe  (1  Mer.  530),  do  not  appear  to  me  to  be 
applicable.  In  Penndl  v.  DeffeU,  I  thought  that  where  moneys  had  been  paid  into 
a  general  account  with  bankers,  and  cheques  had  been  drawn  indiscriminately  upon 
it,  they  became  so  mixed  up  that  the  trust  fund  could  not  be  distinguished  from  the 
other  moneys  paid  in.  The  Lords  Justices  diflered  from  me  in  that  opinion,  and 
thought  that  by  the  attribution  of  payments  it  might  be  distinguished.  But,  in  my 
opinion,  this  case  is  much  higher  than  that.  Here,  in  my  opinion,  the  securities  were 
created  by  the  trust  fund,  antl  I  have  no  evidence  before  me  that  anything  else  was 
added  to  it,  with  the  exception,  that  there  some  presumptive  evidence  that  two 
sums,  at  the  end  of  the  tran.saction,  were  added  by  Miss  Mary  Lloyd,  but  the  whole 
transaction  originated  in  the  trust  fund,  was  carried  on  by  the  trust  fund,  and 
completed  by  the  trust  fund,  with  the  exception  that  those  two  sums  might  have 
been  partly  applied  for  that  purpose,  but  if  they  were  they  formed  a  very  small 
portion  of  it. 
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I      [322]  The  result  is,  that  I  am  of  opinion,  in  this  case,  that  the  trust  funds  are 
raced,  and  that  the  Plaintiffs  are  entitled  to  a  declaration  to  that  effect,  and  a  decree 

ccordingly. 

Declare  that  the  Plaintiffs  have  a  charge  on  the  ;W  ohit  securities  for  £2875  and 
MttTost  at  4  per  cent.,  and  make  the  ordinary  redemption  decree. 

[322]    Stewart  v.  Ste\\-art.    3Iurch  8,  f  855. 

V  Plaintiff"  described  himself  as  resident  within  the  jurisdiction.  By  amendment  he 
described  himself  as  of  the  ship  W.,  "now  on  a  voyage  to  Sydney  and  back  to 
London,  master  mariner."  It  not  appearing  when  he  would  return  within  the 
jurisdiction,  security  for  costs  was  ordered  to  be  given. 

The   Plaintiff",  by  his  original  bill,  de.scribed   himself  as  "of  Ellington  Terrace, 

-i\fipool    Koad,   in   the  county    of    Middlesex,   master   mariner."     The   l)efendant 

jippeared  and  answered.     After  this  the   Plaintiff  amended   his  bill,  and  described 

limself  as  "of  the  ship  '  Wacousta,'  now  on  a  voyage  to  Sydney  and  back  to  London, 

iiaster  mariner." 

The  Defendant,  Elizabeth  Jane  Stewart,  before  appearing  to  the  amended  bill, 
ii'ixod  that  the  Plaintiff  might  give  security  for  costs. 

-Ml-.  Loudon,  in  support  of  the  motion.     The  Plaintiff  having  described  himself  as 
leiiig  out  of  the  juri-sdiction  is  bound  to  give  security  for  costs. 

."Vlr.  Rogers,  contra.  The  rule  does  not  apply  to  a  master  mariner,  whose  business 
Li|uires  him,  from  time  to  time,  to  absent  himself  temporarily  from  iMigland. 
jiecondly,  the  rule  does  not  apply  unle.ss  the  Plaintiff  is  domiciled  abroad  ;  and, 
[hirdly,  the  I)efendant  comes  too  late,  for  she  was  made  aware  of  the  fact  on  the 
;)th  [323]  of  Jaimary,  and  has  delayed  making  the  application.  He  cited  Ilnihii  v. 
,Hifrti(vd-  (5  Ves.  099)  ;  Blakenei/  v.  hvfo.nr  (-1  De  G.  I\L  &  G.  771);  Conimji  v.  U'ihan 
h\A\  Jurist,  GG). 

TnK  Mastek  ok  the  Rolls  [Sir  John  I\omilly].  I  understand  the  rule  to  be 
I'his  :  that  this  Court,  in  all  cases  of  this  kind,  "sees  whether  there  is  reasonable 
liecurity  that  any  order  it  may  make  against  the  Plaintitf  can  be  enforced,  and  does 
hot  compel  a  Plaintiff  to  give  security  for  cost.s,  merely  because  he  goes  abroad 
'lending  the  suit,  for  he  may  have  no  intention  of  remaining  there. 

In  this  case  I  find  that  the  Plaintitf  has  no  fixed  abode  in  this  country,  that  he  has 
;one  abroad  out  of  the  jurisdiction,  and  that  there  is  nothing  to  shew  when  he  will 
return. 

The  order  must  be  made. 

Note.— See  Kerr  v.  Gillespie,  7  Beav.  209  :   Jl'i/Uir  v.  EUin;  1 1  Beav.  99. 

[324]    Sinclair  r.  Wilson.    iMarrh  17,  19,  20,  1855. 

[S.  C.  24  L.  J.  Ch.  537  ;  1  Jur.  (N.  S.),  967.     See  Ex parle  Taylor,  1886, 

18  (,l.  B.  I).  301.] 

lA  trustee,  with  the  consent  of  his  rc'itni  qin-  Ini.^/,  pledged  Madras  Government  notes, 
held  by  him  in  trust,  for  the  benefit  of  a  firm  of  which  he  was  partnei-.  The  notes 
were  afterwards  redeemed  and  delivered  to  the  firm.  Subsei|Uently  the  firm,  without 
the  consent  of  the  rrsliii  i/iir  triis/,  ])ledged  them  for  a  similar  |)urposo.  The  firm 
being  insolvent  and  bankruptcy  ininiincnt,  the  trustee  redeemed  the  notes  with 
partnership  assets,  indorsed  them  to  himself  personally,  and  replaced  them  in  his 
private  chest.  The  tirm  became  bankrupt.  Held,  first,  that  the  notes  were  not 
in  the  order  and  disposition  of  the  firm;  and,  secondly,  that  there  was  no  fraudulent 
preference. 

By  a  settlement,  made  in  18:i6.  upon  the  marriage  of  Joseph  Barrow,  a  merchant 
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in  Madras,  and  the  Plaintiff,  Matilda  Charlotte  Sinclair,  50,000  sicca  rupees,  secured 
to  trustees  by  the  bond  of  Mr.  Barrow,  were  settled  upon  trust  for  the  Plaiiititt"  for 
life,  with  remainder  to  Mr.  Barrow  for  life  ;  and  after  their  decease,  in  the  event  of 
there  being  no  children  (which  happene<l),  upon  trusts  for  Mr.  Barrow. 

The  trust  moneys  might,  amongst  other  securities,  be  invested  on  "Government 
loans  in  India." 

In  It!-t2  Mr.  Barrow  died,  and  his  wife  was  left  executrix  and  sole  residuaiy 
legatee.  At  this  time  Mr.  Wilson,  a  person  residing  at  Madras,  and  Mr.  Marriott, 
who  was  resident  in  England,  were  the  trustees  of  the  settlement,  and  the  bonil 
remained  unpaid.  Part  of  the  assets  of  Mr.  Barrow  being  realized,  was  handed  over 
to  Mr.  Wilson,  the  trustee,  in  discharge  of  the  bond,  and  was  by  him,  in  June  lb43, 
invested  in  the  purchase  of  Madras  (Jovernment  notes,  which,  with  a  .subserjuent  similar 
purchase,  amounted  to  i.'G,700  sicca  rupees,  and  notice  of  the  purchase  was  given  to 
the  Plaintiff. 

On  the  4th  of  January  184.o  Wilson,  acting  on  behalf  of  himself  and  his  co-partners 
in  business  (trading  under  the  firm  of  Barrow  it  Co.),  requested  the  Plaintiff  to  [325] 
accommodate  the  firm  with  the  loan  of  these  notes  for  a  short  time,  in  order  to 
deposit  them  with  the  "Bank  of  Madras,"  for  a  limited  period,  as  security  for 
advances  then  reipiired  by  them.  The  Plaintiff  consented,  and  Wilson  indorsed  the 
notes  to  the  firm  of  Barrow  ife  Co.,  and  the  firm,  on  the  same  day,  deposited  them 
with  the  bank. 

In  March  1.S46  the  Plaintitl'  left  India  and  never  returned;  in  July  1848  she 
married  Mr.  Sinclair,  and  she  was  paid  interest  on  the  notes  down  to  December  1848. 

In  1846  the  firm  of  Barrow  &  Co.  having  paid  off  the  moneys  due  to  the  Bank 
of  Madras,  the  latter,  without  the  knowledge  or  consent  of  the  Plaintiff,  returned  the 
notes  for  the  26,700  sicca  rupees  to  Messrs.  Barrow  &  Co.  The  notes  were  then  kept 
by  Wilson,  apart  from  the  counting-house  of  the  firm,  in  an  iron  chest  appropriated 
to  the  safe  keeping  of  papers  relating  to  the  Plaintiffs  private  affairs. 

Afterwards,  in  June  1846,  Wilson,  without  the  Plaintiffs  knowledge  or  consent, 
deposited  the  notes  for  the  26,700  sicca  rupees  with  the  Oriental  Bank  of  Madras, 
as  a  security  for  monies  advanced  to  the  firm. 

In  February  1849  Wilson,  knowing  the  firm  was  insolvent  and  that  bankruptcy 
or  insolvency  was  imminent,  applied  the  partnership  funds  in  redeeming  the  26,700 
sicca  rupees  from  the  Oriental  Bank.  The  bills  being  returned  to  him,  he,  in  the 
name  of  the  firm,  indorsed  them  to  himself,  as  trustee  for  the  Plaintiff"  under  the 
settlement,  and  replaced  them  in  the  iron  chest.  [326]  Subsequently,  in  the  same 
month  of  February,  Wilson  indorsed  the  notes  specially  and  delivered  them  to  Mr. 
Dymes,  as  his  agent,  with  power  to  receive  the  interest,  but  not  to  part  with  or 
negotiate  the  notes  themselves,  and  he  sent  a  statement  to  that  effect  to  the  Madras 
Treasury. 

On  the  14th  of  March  1849  AVilson  left  the  East  Indies,  and  arrived  in  England 
on  the  23d  of  April. 

On  the  8th  of  May  1849  an  act  of  bankruptcy  was  committed  by  the  firm,  upon 
which  they  were  duly  declared  bankrupts. 

The  notes  were  claimed  by  the  assignees  on  the  one  hand,  as  within  the  order 
and  disposition  of  the  bankrupts,  and  on  the  other,  by  the  Plaintiff,  as  property 
subject  to  the  trusts  of  the  settlement.  The  Chief  Clerk  found  in  favour  of  the 
Plaintiff,  and  the  assignees  now  moved  to  vary  the  certificate. 

Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  assignees.  The  first  question  is, 
whether  the  notes  were  in  the  order  and  disposition  of  Barrow  it  Co.  at  the  time 
of  the  bankruptcy'.  The  Plaintitt',  as  executrix  of  her  husband's  will,  had  full  power 
to  deal  with  the  property.  She  permitted  the  firm  to  transfer  the  notes  to  themselves, 
and  to  be  applied  for  their  benefit,  and  she  was  content  to  hold  the  firm  accountable 
to  her  for  the  amount  of  them.  That  transaction  therefore  terminated  the  trusts 
of  the  settlement  and  converted  the  relation  of  trustee  and  cestui  que  tntd  into  that  of 
debtor  and  creditor;  consequently  this  property  was  in  the  reputed  ownership  of  the 
firm,  and  passed  to  the  assignees  ;  [327]  Fox  v.  Fi^'ht-r  (3  Barn.  &  Aid.  13.5) ;  ExjjarU 
Thomwi  (3  M.  D.  &  De  G.  40  ;  1  Phill.  159,  reversing  2  M.  D.  &  De  G.  294) ;  Ex.  parte 
Jrutkins{-2  M.  &  Ayr.  348,  reversing  1  M.  &  Ayr.  689;  4  Dea.  &  Ch.  87). 
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j  yecondly,  if  these  notes  did  not  pass  to  the  assignees  as  being  within  the  order 
'  and  disposition  of  the  bankrupts,  but  continued  trust  property  belonging  to  the 
i  Plainlitt',  then  the  voluntary  employment  of  the  funds  of  the  firm,  while  it  was  in  a 
i  state  of  insolvency  and  when  bankruptcy  was-imminent,  in  redeeming  them,  constituted 
I  a  fraudulent  preference,  and  consequently  the  produce  of  the  notes  is  liable  to  make 
j  good  or  restore  to  the  bankrupt's  estate  the  sums  so  improperly  applied  in  their 
redemption  ;  Marshall  v.  Lamb  (5  Q.  B.  115);  Poland  v.  Glyn  (4  Bing.  22,  n.;  2  Dowl. 
&K.  310). 

Mr.  Kinglake,  for  the  Plaintiff,  contended  that  the  property  was  ear-marked  and 
1  lent  to  the  firm  for  a  particular  purpose  only,  which  had  been  completely  satisfied  ; 
i  that  having  been  restored  to  its  former  custody,  it  remained  subject  to  the  trusts  of 
;  the  settlement ;  that  the  pledging  of  it  again  by  the  firm  (every  member  of  which 
j  knew  of  the  trust),  without  the  Plaintiff's  con.sent,  did  not  affect  its  character  and 
I  was  a  breach  of  trust,  and  that  consequently  the  relation  of  debtor  was  not  created, 
.  and  that  the  notes  were  not  in  the  order  and  disposition  of  the  bankrupt  ;  Ex  part'' 
\Murmhk  (1  Gl.  &  J.  402) ;  Pinkett  v.  Jfruiht  (2  Hare,  120).  That  the  employment  of 
\  the  money  of  the  firm  in  setting  right  the  breach  of  trust  and  in  restoring  the  property 
1  was  not  a  fraudulent  preference,  and  that  the  PlaintiH'  was,  therefore,  entitled  to  the 
[[328]  notes,  without  restoring  the  money  applied  in  redeeming  them  ;  0(/den  v.  Shin' 
[{11  Mees.  *  W.  494)  ;  Morgan  v.  Brundreti  (5  Barn.  &  Ad.  289  ;  2  Nev.  &  M.  280). 

Mr.  Cairns,  for  another  Defendant. 

Mr.  Cailliard,  for  Mr.  Sinclair. 

Mr.  Karslake,  in  reply. 

Manh  20.     The  Master  of  the  Eolls  [Sir  John  Romilly].     In  this  case  I  have, 
after  some  considerable   hesitation,  come  to  the  conclusion  that  the  Chief  Clerk  has 
I  arrived  at  a  right  decision. 

The  particulars  of  the  case  are  these; — Certain  Government  notes  were  in  the 
!  hands  of  Mr.  Wilson,  as  trustee  of  the  Plaintiff's  settlement.  Under  the  trusts  of 
'that  settlement  and  the  will  of  her  husband,  and  subject  to  the  payment  of  his  debts 
.and  legacies,  it  was  the  Plaintiff's  own  property,  and  she  inidoubtedly  might  have 
disposed  of  it  exactly  as  she  thought  fit  ;  nevertheless  it  was  trust  property  in  the 
hands  of  Mr.  Wilson,  a  member  of  the  firm  of  Barrow  iV  Co.  The  firm  applied  to  the 
)  Plaintiff  for  leave  to  pledge  this  property,  for  the  purpose  of  raising  some  money 
I  for  the  benefit  of  the  firm.  She  consented,  and  thereupon  Mr.  Wilson  indorsed  the 
I  Government  notes  over  to  the  firm  of  Barrow  &  Co.,  who  indorsed  them  over  to  the 
j  Madras  Bank,  to  secure  a  sum  of  money  lent  to  the  firm.  The  Plaintiff  was  informed 
\  of  that  fact,  and  had  no  right  or  reason  to  complain  of  that  transaction.  The  Madras 
,  Bank,  l)eiiig  [329]  paid,  indorsed  these  notes  back  again  to  Barrow  iV;  Co.,  but  it  does 
;  not  appear  that  the  Plaintiff  had  any  knowledge  of  that  transaction.  The  notes  were 
( then  retained  as  the  separate  property  of  the  Plaintiff,  and  were,  in  fact,  set  apart  in 
1  a  chest,  and  were  never  entered  in  the  books  of  the  firm  as  part  of  the  assets  of  the 
j  firm.  They  afterwards  deposited  these  notes,  without  indorsement,  with  the  Oriental 
iBank,  to  secure  the  sum  of  18,000  sicca  rupees;  but  the  Plaintifl' was  not  informed 
I  of  this  transaction.  Mr.  Wilson,  who  seems  to  have  been  the  only  partner  then 
I  remaining  in  India,  knew  of  this  transaction.  He  was  informed  by  letter  of  the 
'  impending  ruin  of  the  film  ;  in  fact,  in  the  course  of  a  fortnight  after  he  called 
j  together  the  creditors  of  the  firm,  and  therefore  that  the  act  he  did  with  reference 
to  those  notes  was  done  in  contemplation  of  liankruptcy,  cannot  certainly  be  denied, 
j  in  this  .sense  of  the  term  :  that  he  knew  the  in.solvency  of  the  firm  was  imminent 
I  and  certain.  Mr.  Wilson  thereupon,  and  immediately  or  shortly  after  receiving  the 
i  letter  giving  this  infoiniation,  applied  part  of  the  assets  of  the  firm  then  in  his  posses- 
i  sion  (consisting  partly  of  the  produce  of  consignments),  in  redeeming  these  notes, 
:  and  he  obtained  them  back  again.  The  question,  in  that  state  of  circumstances,  is, 
I  whether  this  is  property  in  the  order  and  disposition  of  the  firm,  of  which  the  firm 
I  were  the  reputed  owners. 

I        I  am  of  opinion,  in  the  first  place,  that  a  trust  was  attached  to  this  property,  and 

I  that  the  firm  were  all  perfectly  aware  of  that    fact,  anil  that  the  property  was  the 

I  separate  and  distinct  property  of  the   Plaintiff     In  the  case  of  A'.r  jmrd-  Manaltk 

(1  Glyn  &  J.  402),  the  bankrupt,  a  wine  merchant,  had  soKl  a  pipe  of  wine  to  the 
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Petitioner,  and  [330]  liad  been  paid  for  it ;  at  the  bankruptcy  it  had  not  been  taken 
away  from  the  bankrupt's  cellar,  but  had  been  set  apart,  and  each  bottle  sealed  with 
the  customer's  seal.  It  was  held  that  it  did  not  pass  to  the  assignees,  as  being  in  tli.' 
order  and  disposition  of  the  bankrupt. 

Here  this  was  property  separated  and  set  apart  as  belonging  to  the  Plaiiitifl', 
and  the  more  strongly  so  from  this  circumstance :  that  one  of  the  partners  of  the 
firm  was  the  trustee  of  the  property  ;  it  never  was  part  of  the  assets  of  the  firm, 
and  it  was  lent  to  the  firm  for  a  specific  purpose,  which  had  been  completed  and 
at  an  end.  I  look  at  the  case  in  this  way  :  suppose  there  had  been  no  bankruptcy, 
but  by  some  accident  the  notes  had  become  worthless,  as  if  they  had  been  the  notes 
of  a  company  which  had  become  bankrupt,  upon  whom  would  the  loss  have  fallen  I 
would  it  have  fallen  upon  Barrow  &  Co.  (which  would  have  been  the  case  if  the  notes 
were  part  of  their  general  assets,  and  they  had  been  liable  for  the  amount  to  Mrs. 
Sinclair),  or  would  it  have  fallen  upon  Mrs.  Sinclair  ?  I  am  of  opinion  that  the  loss 
would  have  fallen  upon  her.  When  the  purpose  for  which  the  notes  had  been  lent , 
to  the  firm  was  completed,  they  had  no  authority  to  pledge  them  a  second  time  to 
the  Oriental  Bank,  and  it  was  a  breach  of  duty  to  do  so.  I  am  therefore  of  opinion 
that  these  notes  were  trust  property,  and  that  the  clause  in  the  statute  respecting 
order  and  disposition  does  not  apply  to  them. 

With  respect  to  the  second  point  of  the  case,  I  have  some  little  difficulty  in  under- 
standing how  it  applies.  It  has  been  contended,  that  assuming  the  bills  to  have  been 
trust  property,  there  was  a  fraudulent  preference.  But  I  think  that  if  they  were 
trust  property,  the  prin-[331]-ciple  does  not  apply,  because  a  fraudulent  preference 
must  be  made  in  favour  of  a  creditor  ;  and  if  I  am  right  in  the  view  I  take  of  the  case, 
the  Plaintiff'  was  not  a  creditor  of  the  firm,  but  was  the  owner  of  certain  specific 
property  in  the  possession  of  the  firm,  who  had  notice  of  the  trust. 

I  have  great  doubt  whether  there  was  any  intention  to  benefit  Mrs.  Sinclair  by 
the  redemption  of  the  notes,  for  all  the  subsequent  dealings  with  these  notes  appear 
to  me  to  shew  that  Mr.  Wilson  redeemed  the  notes  for  the  purpose  of  trying  to  make 
them  available  for  the  benefit  of  himself  or  the  firm,  and  to  endeavour  thereby  to 
retrieve  their  affairs  ;  for  he  actually  indorsed  them  over  to  a  gentlemen  in  India, 
and  under  circumstances  of  pressure  he  did  the  same  again  in  this  country.  A  desire, 
therefore,  on  the  part  of  the  firm  to  benefit  Mrs.  Sinclair  does  not  appear  to  me  to  he 
the  leading  motive  for  this  transaction. 

I  am,  on  the  whole,  of  opinion  that  this  was  the  property  of  Mrs.  Sinclair,  and 
was  not  in  the  order  and  disposition  of  the  bankrupts.  She  is  therefore  entitled  to 
it.     I  do  not  think  it  proper  to  give  any  costs. 

[332]    Ames  v.  The  Tru.stees  of  the  Birkenhead  Docks.    March  27,  28, 

Jpil  23,  185.5. 

[S.  C.  24  L.  J.  Ch.  540 ;  1  Jur.  (N.  S.)  529 ;  3  W.  R.  381.  No  application  to  order 
appointing  receiver  to  get  in  property  of  lunatic,  Davies  v.  Thomas  [1900],  2  Ch. 
470.] 

Mortgagees  of  the  tolls  of  the  Birkenhead  Docks  held  to  have  a  priority  over  judgment 
creditors  of  the  concern. 

In  a  suit  by  mortgagees  of  a  dock  against  the  trustees  and  a  judgment  creditor,  the 
chairman  was  appointed  receiver  of  the  tolls,  with  direction  to  pay  into  Court  the 
balance,  after  paying  the  expenses  of  carrying  on  the  concern  and  the  interest  on 
the  mortgages.  A  judgment  creditor  having  afterwards  proceeded  to  attach  the 
tolls  under  "The  Common  Law  Procedure  Act,"  was  restrained  by  injunction. 

It  was  insisted  that  the  possession  of  the  receiver  was  either  that  of  the  dock  company 
or  of  the  mortgagees,  and  that  in  the  former  case  the  judgment  creditor  ought  not 
to  be  restrained  in  the  exercise  of  his  legal  remedies  against  the  company,  and  in 
the  second,  that  the  mortgagees  had  no  power,  under  the  Acts  of  Parliament,  to 
carry  on  the  concern,  but  this  argument  was  held  unavailing. 

The  Court  will  not  permit  its  receiver  to  be  interfered  with  or  dispossessed  of  the 
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I     property,  "or  will  it  allow  payment  to  him  to  be  intercepted,  although  the  order 
I     appointing  him  may  be  perfectly  erroneous.     An  application  must  first  be  made  to 
the  Court  for  leave. 

By  the  "7  Si  8  Vict.  c.  Ixxix.,  commissioners  were  appointed  for  the  purpose  of 
[making  the  Birkenhead  Docks,  &c."  They  were  empowered  to  cuter  into  contracts  for 
•  the  execution  of  any  works  and  for  furnishing  materials  (sect.  17),  but  were  not  to 
be  personally  liable  upon  such  contracts  (sect.  I'l).  Execution  upon  every  judgment 
'against  them  was  to  be  "executed  against  the  goods  and  chattels  belonging  to  the 
i commissioners  by  virtue  of  their  otiice."  The  commissioners  were  empowered  to 
borrow,  on  the  credit  of  the  tolls  and  of  any  property  vested  in  them  by  virtue  of 
;the  Act,  to  a  limited  extent,  and  to  assign  the  tolls  and  property  as  a  security  ;  but 
;the  mortgagees  were  to  have  no  preference,  in  respect  of  the  priority  of  their  advances 
'(sect.  40).  The  money  borrowed  was  to  be  applied  by  the  commissioners,  first,  in 
paying  the  costs  of  obtaining  the  Act,  and  next,  in  paying  the  expenses  of  constructing 
fthe  docks,  &c.  (sect.  49).  The  227th  section  provided  that  all  the  tolls  and  the 
.Tents  and  the  produce  of  the  sale  of  lands  should  be  applied  in  defraying  the  expenses 
lof  keeping  in  repair  and  improving  and  maintaining  the  dock,  \,c.,  and  of  paying  the 
'officers  and  .servants,  and  of  otherwise  carry-[333]-iiig  the  Act  into  execution,  and 
ifor  paying  the  interest  and  repaying  the  principal  of  any  sum  of  money  borrowed  by 
;the  comnussioners  under  the  Act. 

By  the  8th  Vict.  c.  iv.,  additional  powers  to  borrow  were  given,  but  the  then 
subsisting  mortgages  were  to  have  priority.  The  8  &  9  Vict.  c.  Ix.  incorporated 
the  subscribers  by  the  name  of  "The  Birkenhead  Dock  Company,"  and  enacted, 
'that  "The  Companies'  Clauses  Consolidation  Act,  1845,"  and  "The  Lands  Clauses 
■  Consolidation  Act,"  should  be  incorporated  in  and  form  part  of  it. 
I  By  the  11  I'v;  12  Vict.  c.  cxliv.  s.  2,  the  duties  and  authorities  of  the  commissioners 
jwere  determined,  and  in  lieu  of  them  (sect.  3),  thirteen  persons  therein  named  were 
;appointed  and  incorporated  by  the  name  of  "The  Ti'ustees  of  the  Birkenhead 
Docks."  Six  of  them  on  behalf  of  the  bondholders  or  mortgagees,  four  of  Birkenhead, 
'and  three  of  Wallasey  (sect.  4),  and  they  were  to  have  the  powers  vested  in  the 
commissioners  by  the  former  Acts. 

Prior  to  the  year  1851  very  considerable  sums  of  money  had  been  raised  under 
the  powers  contained  in  the  Acts,  which  were  secured  by  mortgages  or  bonds,  given 
lin  the  form  ])rescribed  by  the  Act,  whereby  the  tolls  were  assigned,  trn>n<luiii  until 
;the  principal  sums  and  interest  had  been  repaid.  The  Plaintifi"  Ames,  and  the  other 
ifoLir  Co-plaintifts,  were  holders  of  some  of  those  mortgages  or  bonds,  the  interest  on 
which  was  greatly  in  arrear.  Abernethy,  a  simple  contract  creditor,  having  obtained 
|a  judgment  against  the  trustees,  had  proceeded  to  make  it  available  by  fieri  facias, 
iattach-[334]-ment,  and  by  other  proceedings  in  equity.  The  Plaintitfs  instituted  this 
suit  on  the  29th  of  May  1854,  on  behalf  of  themselves  and  the  other  mortgagees  or 
.bondholders,  against  the  trustees  of  the  docks  and  Abernethy,  insi-sting  that  their 
irights  and  remedies  were  prior  in  etiuity  to  those  of  Abernethy  as  a  judgment 
Icreditor  of  the  trustees,  and  praying,  first,  an  injunction  to  restrain  the  proceedings 
lOf  Abernethy;  second,  an  account;  third,  a  declaration  of  the  Plaintiffs'  rights; 
ifourth,  a  receiver  of  the  tolls ;  fifth,  the  realization  of  the  Plaintiffs'  security ;  and 
jsixth,  further  relief. 

On  the  8th  of  February  1855  an  order  was  made  in  the  suit,  appointing  Mr. 
iPowles,  the  chairman  of  the  trustees  (sect.  33),  to  be  the  receiver  of  the  rates  and 
itolls  and  of  the  rents  of  the  property  of  the  corporation,  without  salary  and  without 
jgiving  security.  It  directed  him  to  pay  into  Court  half-yearly  such  balances,  if  any, 
lis  might  remain  in  his  hands,  after  payment  of  the  expenses  of  airrying  on  the 
|business  and  the  interest  then  due  and  to  become  due  on  the  mortgages.  And  the 
receiver  was  not  to  account  otherwise,  until  the  further  order  of  the  Court. 

It  is  now  necessary  to  refer  to  the  case  of  the  Petitioner,  Mr.  Williams,  who  was 
no  party  to  the  suit,  but  was  alleged  to  have  interfered  with  the  receiver  appointed 
under  this  order. 

In  1851  the  Petitioner  Williams  sold  some  mud-barges  to  the  trustees,  for  the 
purpose  of  the  works,  and  became  a  creditor  for  £600.     On  the  26th  of  January 
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1855  he  obtained  a  judgment  against  the  trustees  for  that  amount.  On  the  2d  of 
February  he  obtained  an  order  nisi,  under  "The  Common  Law  Procedure  Act,  185-t " 
(17  iV  18  Vict.  c.  125,  s.  61),  calling  upon  fifteen  [335]  masters  of  ships  in  the  docksi 
to  shew  cause  why  he  should  not  l>u  allowed  to  attach  the  tolls  due  from  them  toi 
the  trustees,  in  satisfaction  of  his  judgment.  This  order  was  served  on  five  of  the 
garnishees  on  the  3d,  4th,  and  oth  of  February. 

On  the  16th  of  February  an  order  absolute  for  the  payment  to  the  Petitioner  of 
the  tolls  was  made  on  three  of  the  garnishees,  and  execution  was  to  issue  without 
further  order. 

The  PlaintifTs  gave  notice  of  motion  to  commit  the  Petitioner  for  contempt,  bv 
interference  with  the  receiver,  and  also  for  an  injunction  to  restrain  further  proceedings 
upon  the  judgment.  The  Petitioner,  on  the  other  hand,  presented  his  petition  for 
leave  to  issue  execution  and  to  obtain  satisfaction  of  his  judgment  debt  out  of  the 
tolls  attached.     The  motion  and  petition  now  came  on  together  to  be  heard. 

The  arguments  on  both  sides  are  so  fully  stated  in  the  judgment  that  it  is 
unnecessary  to  repeat  them. 

Mr.  Follett  and  Mr.  Goldsmid,  for  the  Plaintift's,  in  support  of  the  motion  and 
against  the  petition,  cited  I'otff:  v.  Tin-  IJ'anmck  and  Biriinnijliam  Canal  Xarif/atioii 
Co/iijiani/  (Kay,  142) ;  Ruxsell  v.  The  Ead  Am/Han  Railwaij  Company  (3  Macn.  &  G. 
104);  Uliitworth  v.  Gauf/ain  (3  Hare,  416);  Eirh/n  v.  ieww  (3  Hare,  472);  17  &  lt< 
Vict.  c.  125,  s.  60. 

Mr.  R.  Palmer  and  Mr.  Cairns,  for  the  Petitioner,  in  support  of  the  petition,  and 
in  opposition  to  the  [336]  motion,  cited  liussell  v.  The  Ead  Am/lian  Raihvai/  Coinpany 
(3  Macn.  iK:  G.  104) ;  Fripp  v.  The  Chard  Ilailwai/  Compani/  (22  L.  J.  (N.  S.)  Ch.  1084). 

Mr.  Follett,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 

April  23.  The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  There  are,  in  this 
case,  two  matters  to  be  disposed  of.  The  finst  is  a  motion,  the  ostensible  object  of 
which  is  to  protect,  in  the  discharge  of  his  duty,  a  receiver  appointed  by  this  Court 
to  receive  the  rates  and  tolls  of  the  Birkenhead  Docks  ;  and  the  second  is  a  petition 
by  a  judgment  creditor,  disputing  the  propriety  of  the  order  appointing  that  receiver, 
and  claiming  a  priority,  in  respect  of  his  judgment,  over  the  Plaintitt's,  who  are  the 
mortgagees  of  the  rents  and  tolls  of  the  Birkenhead  Docks. 

The  only  material  and  important  question  is  that  raised  by  the  petition,  and 
accordingly  I  proceed,  in  the  first  instance,  to  express  the  opinion  I  have  formed  on 
this  subject,  before  I  proceed  to  the  minor  and  subordinate  question  which  is  raised 
by  the  motion. 

The  question  on  the  petition  depends  on  the  construction  of  the  Acts  of  Parliament 
establishing  these  docks.  The  first  of  these,  on  which  in  truth  the  question  depends, 
is  the  7  &  8  Vict.  c.  Ixxix.  (the  subsequent  Acts  being  ancillary  to  this),  which 
establishes  [337]  the  undertaking  and  regulates  the  rights  and  interests  of  the 
persons  connected  with  it.  The  scheme  of  the  undertaking  is  peculiar.  The  Act 
does  not  create  a  joint  stock  company,  consisting  of  shareholders  sub.scribing  for  the 
construction  and  support  of  the  docks,  but  it  creates  a  body  of  commissioners,  for  the 
construction  and  support  of  these  docks,  consisting  of  the  persons  who,  for  the  time 
being,  are  commissioners  for  paving  and  lighting  Birkenhead.  Apparently,  they 
have  no  interest  in  the  surplus  profits  of  the  undertaking,  if  it  shall  be  able  to 
realize  any,  after  providing  for  all  the  costs  and  liabilities  of  the  undertaking  ;  but 
they  are,  in  fact,  to  carry  the  scheme  into  execution,  and  they  are  to  obtain  the  funds 
necessary  for  that  purpose,  by  borrowing  money  on  mortgage  of  the  rates  and  tolls 
authorized  by  the  Act  to  be  taken  from  persons  using  the  docks. 

The  persons  advancing  the  money  are  to  have  no  priority  between  themselves ; 
the  amount  of  the  money  to  be  raised  is  limited  to  £400,000,  and  the  rate  of  interest 
is  to  be  specified  in  the  mortgage,  a  form  for  which  is  given  in  the  schedule  to  the 
Act.  The  mortgagees  have  no  concern  in  the  surplus  profits  of  the  undertaking, 
bej^ond  the  payment  of  the  amount  of  interest  specified  in  their  mortgage  bond.  The 
whole  affair  is  to  be  managed  by  the  commissioners,  and  the  mortgagees  are  to  take 
no  part  therein. 

By  the  8  Vict.  c.  iv.  additional  powers  are  given  to  the  commissioners,  and 
amongst  them  a  power  to  raise  further  sums  of  money.  I 
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Iti  the  10th  &  11th  years  of  Vict,  two  additional  Acts  were  passed,  which  are  of  a 

iniilar  character,  and  the  former  of  which  constitutes  a  priority  between  classes  [338] 

if  the  mortgagees.     The  fifth  Act,  which  is  the  11th  &  iL'th  Vict.  c.  cxiv.,  repeals  the 

.ppointnient  of  the  former  commissioners,  aiid  creates  the  thirteen  persons  therein 

lamed  to  he  commissioners  ;    six  on  behalf  of  the  mortgagees,  four  on  behalf  of  the 

lommissioners  for  the  improvement  of  Birkenhead,   three   on   behalf   of   the  com- 

flissioners  for  the  improvement  of  the  parish  of  Wallasey,  and  converts  them  into  a 

orporato  body,  under  the  title  of  "Trustees  of  the  Birkenhead  Docks.'     It  provides 

hat  the  mortgagees,   who  are,   in   this   Act,   called   bondholders,   shall    elect   fresh 

ommissionors  to  fill  up  vacancies  which  may  occur,  from  time  to  time,  in  the  first  six 

Tustees;   it  enacts  that  the  improvement  commissioners  for  the  town  of  Birkenhead 

„re  to  fill  up  the  vacancies  which  may  arise  in  the  next  four  trustees,  and  the  iniprove- 

aent  commissioners  of  Wallasey  aie  to  do  the  same  as  to  the  vacancies  which  may 

iccur  in  the  last  three  trustees. 

Two  other  Acts  have  been  passed,  of  the  13th  &  14th  Vict.  c.  c,  and  the  16th  & 
7th  Vict.  c.  clxv.,  but  to  which  I  think  it  unnecessar}'  at  present  to   refer  more 
'ninuteiy. 

I  The  Petitioner  is  a  judgment  creditor  of  the  trustees.  Four  years  ago  he  sold 
;iertain  mud  barges  to  the  trustees,  for  the  purposes  of  the  works,  and  became  a  simple 
Contract  creditor  for  XGOO. 

I  On  the  26th  January  1855  he  obtained  a  judgment  against  the  trustees  for  that 
i.raount.  On  the  2d  February  1855  he  obtained  an  order  nid  from  Mr.  Baron 
Uderson,  calling  upon  the  trustees  to  shew  cause  why  he  should  not  be  allowed,  under 
he  Common  Law  Procedure  Act  of  1854,  to  attach  the  rates  and  tolls  to  pay  his 
udgment.  On  the  8th  February  Mr.  Powles,  [339]  the  chairman  of  the  trustees,  was 
,ppointcd  receiver  of  these  rates  and  tolls,  without  salaiy  and  without  giving  security, 
,nd  on  the  21st  of  February  the  Petitioner  obtained  an  order  from  Mr.  Baron  Piatt, 
.laking  the  order  of  the  2d  February  absolute. 

The  first  question  is  whether,  in  the  absence  of  any  other  facts,  the  Petitioner  is 
.ntitled  to  be  paid  his  judgment  in  priority  to  the  mortgagees  or  bondholders]  and 
ho  second  question  is  whether  the  order  appointing  a  receiver  of  the  rates  and  tolls 
Makes  any  difference  in  this  respect,  and  whether  that  order  is  not  erroneous  and 
^  ugatory  for  any  such  purpose.  For  the  Petitioner,  it  is  urged  that,  by  the  first  Act 
:nd  the  17th  section,  permission  is  given  to  the  commissioners  to  enter  into  contracts  ; 
ihat  by  the  21st  section  it  is  provi(led  that  they  shall  not  be  j)crs(jnally  liable  ;  that 
y  the  2.'?d  section  it  is  provided  that  execution  shall  issue  against  the  goods  and 
battels  belonging  to  the  commissioners,  by  virtue  of  their  office,  which  is  in  these 
.•ords.  [His  Honor  read  it.]  It  is  contended  that  this  means  against  all  property  so 
Iclonging  which  may  be  tiiken  in  execution;  and  that  by  "The  Common  Law 
I'rocedure  Act  of  1854,"  rates  and  tolls  are  property  of  this  description.  Keliancc  is 
Iso  placed  on  the  227th  .section,  whicii  provides  for  the  aj)plication  of  the  rates  and 
oils,  and  which  directs  that  they  shall  be  applied  in  payment  of  the  costs  of  maiii- 
jiining  and  of  constructing  the  works.  All  this,  it  is  argued,  together  with  the  aid  of 
ihe  Common  Law  1^-ocedure  Act,  constitutes  a  direct  authority',  not  oidy  for  taking 
iho  rates  and  tolls  in  execution  to  satisfy  the  judgment  debt,  but  also  for  taking  them 

II  priority  to  the  moitgagees.  The  construction  and  maintenance  of  the  docks,  it  is 
irged,  constitute,  in  fact,  what  is  first  to  bo  paid  by  the  trustees  ;  that  this  is  admitted 
jO  be  the  fact  as  to  future  expenses  and  debts  to  be  hereafter  [340]  incurred  in 
jianaging  ami  carrying  on  the  concern,  and  is  indeed  ex])ressly  provided  for  in  the 

rder  ap])()inting  the  receiver,  and  that  not  only  no  sutiicient  rea.son  can  be  alleged, 
|ut  that  all  reasoning  and  analogy  exten<l  this  principle  and  order  of  a])plication 
(qually  to  debts  already  incurred  for  the  same  purpose.  It  is  further  contended  that 
ihe  section  giving  the  powers  and  rights  of  mortgagees  are  consistent  with  and  confirm 
jhese  views.  These  clauses  extend  from  tiie  3'Jtii  to  49th,  liotli  inclusive.  The  .'iiUh 
potion  gives  the  power  to  borrow  on  mortgage  ;  the  projjerty  charged  is  expressed  to 
je,  "the  rates  and  tolls,  and  any  property  vested  in  the  commissioners  l)y  virtue  of 
|:»e  Act."  The  49th  section  directs  the  money  to  be  raised  by  tiie  mortgages  to  bo 
ppiied  in  payment  of  the  costs  and  expenses  of  constructing  the  works  necessary  for 
ae  purposes  of  the  undertaking  ;    but  these  sections  are  all  silent  as  to  the  course  to 
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be  adopted  ]>y  the  mortgagees,  if  their  principal  or  interest  remain  unpaid.  It  ' 
insisted  that  the  conse()uenco  of  this  silence  is  that  the  only  mode  hy  which  th; 
mortgagees  can  enforce  payment,  if  at  all,  is  by  taking  possession  of  the  proper! ; 
mortgaged,  and  that  they  cannot  do  this  witliout  stopping  the  whole  uiidertakiiii; 
that  they  have  no  power  to  do  anything  relative  to  the  undertaking,  for  the  purpos! 
of  carrying  it  on  ;  that  all  powers  for  this  purpose  are  confined  to  the  commissioner: 
and  that  therefore  if  the  mortgagees  take  possession,  either  personally  or  by  theii 
receiver  appointed  by  this  Court,  they  cannot  lawfully  levy  a  rate  or  a  toll,  and  ca 
exercise  no  one  of  the  functions  which  are  essential  to  enable  them  to  obtain  ijaynicii 
of  their  interest ;  that  on  the  othei'  hand,  if  they  do  not  take  possession,  the  trusicf 
remain  in  possession,  who  are  bound,  in  the  fiist  place,  to  pay  the  expenses,  and  whc 
that  is  done,  then  to  pay  the  inteiest  of  the  mortgagees  ;  and  according!}',  it  is  urgci 
that  the  [341]  order  obtained  for  the  I'cceiver,  in  this  case,  is  either  improper  o 
nugatory  ;  that  if  the  receiver  appointed  be  the  receiver  of  the  mortgagees,  it  i 
erroneous  to  direct  him  to  jiay  the  costs,  charges  and  expenses  of  carrying  on  th 
business,  he  having  no  authority  to  conduct  it ;  and  that,  if  the  receiver  be  th 
receiver  of  the  trustees,  then  he  is  only  to  do  what  they  have  to  do,  and  the  possessioi 
is  not  altered,  and  the  rights  of  all  parties  are  unaffected  by  the  change. 

The  case  of  Jiussell  v.  Bad  Anglian  Raihvay  Compani/  (3  Mac.  &  Gor.  104),  is  referrei 
to,  on  both  sides,  on  the  subject. 

Upon  carefull}'  reviewing  and  considering  the  provisions  of  the  first  Act,  on  thi 
construction  of  which  this  question  mainly  depends,  I  am  of  opinion  that  the  genera 
creditors  have  no  priority  over  the  mortgagees  on  the  rates  and  tolls  of  the  under 
taking,  Ijut,  on  the  contrary,  that  their  rights  upon  them,  such  as  the}'  are,  an 
subordinate  to  the  rights  of  the  mortgagees.  It  cannot,  I  think,  be  put  more  favorabh 
for  the  Petitioner  than  by  assvuning,  which  I  do  for  the  purpose  of  considering  thi: 
part  of  the  case,  that  the  judgment  creditor,  at  the  time  when  the  first  Act  passcfl 
could  have  taken  the  rates  and  tolls  in  execution  to  satisfy  his  judgment.  On  tha 
supposition,  I  think  it  material  to  consider  how  the  matter  would  stand  in  the  ca.se  o 
an  owner  of  land,  a  mortgagee,  and  a  judgment  creditor.  In  that  event  the  questioi 
could  not  be  argued.  It  is  clear  that  the  mortgagee  who  had  obtained  his  niortgagi 
before  the  judgment  would  have  priority  over  the  judgment  creditor.  The  judgraen 
creditor  could  take,  as  against  the  owner  of  the  land  (who  would  be  both  thi 
mortgagor  and  the  judgment  debtor),  only  that  which  formed  part  of  the  property 
of  the  judgment  debtor  at  the  date  of  the  judgment,  and  as  such  could  [342]  take  al 
his  interest  in  the  land,  but  his  interest  in  the  land  is  oidy  an  etjuity  of  redemption 
subject  to  the  payment  of  the  mortgage.  To  use  the  words  of  Sir  James  ^\'igram,  ii 
iriiUworth  v.  (lauguin  (3  Hare,  425),  which  is  applicable  to  this  part  of  the  case. 
"A  creditor  under  a  judgment  takes  in  execution  all  that  belongs  to  his  debtor,  and 
nothing  more.  He  stands  in  the  place  of  his  debtor.  He  only  takes  the  property! 
of  his  debtor,  subject  to  every  liability  under  which  the  debtor  himself  held  it." 

I  apply  this  doctrine  to  the  present  case.  Under  the  statute  two  classes  ot 
property  may  l)e  mortgaged,  viz.,  property  vested  in  the  commissioners  by  virtue  ol 
the  Act,  and  the  rates  and  tolls.  Suppose  the  commissioners  had  purchased  land, 
under  the  powers  given  to  them  for  that  purpose  by  the  Act,  and  had  mortgaged  it 
under  the  like  powers,  and  a  judgment  debt  had  then  been  entered  up  against  them, 
the  principle  so  enunciated  by  Sir  James  \\'igram  would  clearly  apply,  and  the 
judgment  creditor  could  only  take  so  much  of  the  land  as  might  not  be  i-equired  to 
satisfy  the  mortgage.  On  what  ground  can  it  be  reasonablv  contended  that  the  same 
principle  does  not  apply  to  a  mortgage  of  tolls  !  Suppose  the  case  of  a  mortgage  of 
tolls  of  a  market  or  ferry,  would  the  case  be  varied  .'  certainly  not,  in  the  case  of  a 
private  person. 

There  is,  no  doubt,  this  difference — that  the  tolls,  being  incorporeal  hereditaments,' 
it  would  be  necessary  to  enter  to  pievent  the  mortgagor  or  the  judgment  debtor  from 
receiving  them,  and  consequently  the  judgment  creditor  might,  if  the  mortgagee  were 
not  in  possession  under  his  execution,  take  the  tolls  then  due,  and  [343]  llio.se  which 
subsequently  accrued  due  ;  but  as  soon  as  the  mortgagee  thought  fit  to  take  possession, 
the  judgment  creditor  would  be  dispossessed,  and  could  not  take  the  subsequent 
tolls.     If  authority  were  required  for  this  proposition,  it  woidd  be  found  in  the  ease 
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jf  I'oiU  V.  The.  JFai-wkk  aiul  BinidnijJaun  Caiuil  Navigation  Company  (Kiiy,  142),  wliic-h 
i  strictly  applicable  to  this  case. 

This  would  be  the  law  iiKlepeiideiitly  of  the  particular  provisions  of  this  Act. 
"he  priorities  therefore  must  be  the  same  with  respect  to  property  mortgaged  under 
his  Act,  unless  altered  by  some  specific  enactment  to  be  found  in  the  statutes. 

Ill  reading  through  these  statutes,  for  this  purpose,  I  find  no  words  which  give 

Ljeneral  creditors  a  priority.  I  find  a  power  given  to  the  commi.ssioners  to  make 
iiui  igages,  and  to  enter  into  contracts.  I  find  that  these  mortgages  may  be  made  of 
iates  and  tolls,  and  of  the  property  of  the  undertaking,  and  that  the  general  creditors 
vho  obtain  judgments  are  enaliled  to  take  the  goods  and  chattels  of  the  commissioners, 
>ut  that  the  cmnmissioners  are  not  themselves  to  be  per.«onall_v  liable,  except  in  certain 
ipecified  eases.  In  all  other  respects,  the  rights  of  all  other  persons  are  left  untouched, 
ind  they  remain  att'ected  only  by  the  general  law  applicable  to  such  case.s.  By  virtue 
[f  that  law  no  such  prioiity  e.xists  in  the  general  creditors.  The  23d  section  neither 
^ives  it  in  words  nor  in  spirit.  That  section  appears  to  me  to  have  been  framed  for 
he  purpose  of  aiding  the  efl'ect  of  the  21st  section,  which  provides  for  the  absence  of 
iiersonal  liability  on  the  part  of  the  commissionei's,  and,  at  the  same  time,  gives  effect 
i  the  rights  of  ju(lg-[344]-ment  creditors  against  the  property  held  l>y  the  commis- 
"iM-rs  in  their  character,  as  such.     This  clause  was  rendered  necessary,  because,  as 

<  umniissioners  were  exempted  from  personal  liability,  and  were  not  a  corporation, 
w  Liition  could  not  i.ssue  against  their  goods  without  a  special  enactment. 

The  subsequent  Act,  which  constitutes  the  trustees  a  corporation,  makes  surplu.sage 
f  this  clause,  which  applies  only  to  actions  against  the  commissioners,  and  which 
etions  can  no  longer  be  jirought.  The  227th  section,  which  provides  that  the 
loiieys  received  by  the  commissioners  shall  be  applied  in  payment  of  the  expenses, 
j.as  reference  solely  to  moneys  received  Ijy  them,  and  it  gives  the  general  creditor  no 
jight  against  persons  owing  money  to  the  commissioners,  or  upon  moneys  which  have 
,  ot,  in  fact,  been  received  by  tliem,  although,  as  soon  as  they  were  received,  the 
;ights  of  the  judgment  ei-editors  upon  them  would  have  arisen.  With  regard, 
.iierefore,  to  mortgages  made  by  virtue  of  the  authority  contained  in  these  statutes, 
1m'  general  law,  in  my  opinion,  gives  the  mortgagees  priority  over  other  creditors, 
iilos  controlled  by  distinct  enactment,  and  I  find  no  such  enactment. 

I  Inok,  then,  to  the  policy  and  general  scope  of  the  statutes,  and  I  find  here  strong 
'casuii.i  for  confiiming  the  view  1  have  expressed  concerning  the  particular  clauses 
jeferrcd  to.  In  the  first  place,  the  undertaking  itself,  the  subject-matter  which  is  to 
jreatc  these  rates  and  tolls,  is  to  be  constructed  with  the  money  to  be  obtained  from 
■  he  mortgagees,  persons  who  are  not  shareholders,  participating  in  the  general  profits 
;f  the  concern,  and  therefore  wholly  distinct  from  the  subscribei-s  of  a  joint  stock 
|ompany,  who  carry  on  the  l)usiness,  and  are,  in  truth,  the  real  debtors,  when  a 
judgment  is  recovered  against  the  company.  It  seems  [345]  icasonable  that  pei-sons 
0  situated  should  have  a  prior  charge  on  the  thing  produced  by  their  advances,  and 
iccordingly,  the  Legislature,  with  this  view,  has  omitted  to  gi\e  the  mortgagee  any 
liraclical  remedies  to  enable  him  to  obtain  payment  of  his  money,  l)ut  has  left  him 
'1  iho  usual  remedies  provided  l)y  the  law,  which  are  generally  applicai)le  to  mortgages. 

if  this  were  not  so,  and  the  construction  contended  for  by  the  Plaintiff  were  to 
H  vail,  the  result  would  be  that,  under  pretence  of  giving  the  persons  advancing 
lieir  money  a  mortgage,  the  Legislature  woulil,  in  reality,  have  given  them  nothing  ; 
[hey  would  have  been  in  a  far  better  situation  if'  they  had  advanced  their 
liioney  on  no  security  at  all,  and  had  then  obtained  judgment  against  the  comniis- 
lioneis.  It  is  obvious  that,  on  such  term.s,  the  docks  never  could  have  been  begun, 
jor  no  one  woidd  have  advanced  his  money  on  such  a  security.  If  any  persons  could 
jiave  been  induced  so  to  do,  it  woukl  have  enal)led  the  commi.ssioners,  by  confessing 
judgment  for  debts  incurretl,  at  any  time,  to  have  destroyed  the  interest  of  the  persons 
lo  whose  moneys  the  undertaking  owed  its  existence.  And  this  result  might  have 
jieen  produced,  although  the  goods  and  chattels  of  the  commissionoi-s,  riituU  ojlicii, 
u-orii  amply  suHicient  to  pay  the  general  creditors  who  had  obtained  judgment,  but 
I'hich  goods  and  chattels,  not  l)oing  included  in  his  security,  could  not  be  touched  by 
|he  mortgagee;  so  that  the  judgment  creditor  might  take  the  tolls  in  priority  to 
ho  mortgagee,  and  sweep  away  the  only  properly  available  to  pay  his  debts  or  the 
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interest  duo  upon  it.  To  say,  "that  such  an  event  could  not  occur,  except  hy  , 
fraudulent  collusion  between  the  commissioners  and  the  judgment  creditors,  not  to  b 
contemplated  by  the  IjCgislature,"  is  no  answer  to  this  argument,  which,  on  th 
general  scope  and  [346]  policy  of  the  Act,  seems  to  me  to  contemplate  a  state  o 
things  by  which  the  possibility  of  such  an  event  is  precluded. 

On  the  first  Act  alone,  a.ssuming  that,  according  to  the  state  of  the  law  as  it  stooc 
at  the  passing  of  it,  these  rates  and  tolls  could  have  been  taken  in  execution  by  thi 
judgment  creditors,  my  opinion  is,  that  the  mortgagees  of  these  tolls  have  priorilj 
over  the  general  creditors,  as  also  over  a  judgment  creditor,  before  execution. 

But  this  view  of  the  case  is  much  strengthened  by  considering  that  the  Krst  Act 
standing  alone,  must  be  construed  with  reference  to  the  law  as  it  then  stood,  and  thai 
by  the  law  then  in  force,  these  rates  and  tolls  could  not  have  been  taken  in  execution 
to  satisfy  a  judgment  creditor.  If  the  Common  Law  Procedure  Act  of  1854  had  not 
passed,  this  question  could  not  have  arisen.  It  is,  therefore,  certain  that,  when  the 
first  Act  was  framed,  the  Legislature  considered  that  the  judgment  creditor  had  no^ 
and  could  not  obtain,  any  right  to  or  interest  in  the  rates  or  tolls  unreceived  by  the 
commissioners.  The  Legislature,  therefore,  must  have  contemplated,  not  that  the 
mortgagees  had  a  priority  over  uiu-eceived  rates  and  tolls,  but  that  no  other  person 
had  any  right  or  interest  in  them  except  subject  to  their  mortgages. 

The  Legislature  might,  no  doubt,  by  a  subsequent  Act,  have  given  the  judgment 
creditor  a  priority  over  the  mortgagee  of  rates  and  tolls,  but  "  The  Common  Law 
Procedure  Act,  1854,"  does  nothing  of  this  kind;  it  simply  gives  execution  on  a 
species  of  property  not  before  liable  to  it.  It  nowhere  alters  the  construction  of  an; 
previous  Act  as  to  the  priority  of  charges  upon  the  property  then  for  the  first  tim( 
made  available  to  [347]  pay  the  judgment  debt.  If  I  allowed  this  claim,  I  should  b 
holding  that  a  general  Act,  of  a  remedial  nature,  must  be  held  to  invert  the  e.xistii^ 
order  of  priority  of  charges  on  property,  and  to  alter  the  construction  of  a  statut 
passed  se\'eral  years  before. 

The  view  I  have  expressed  of  the  construction  of  this  statute  is  still  furthei 
confirmed  by  the  statute  of  16  iV  17  Vict.  c.  clxv.,  the  last  of  the  Acts  relating  to  thi 
docks,  in  the  preamble  of  which,  the  order  of  the  charges  and  liabilities  of  th 
trustees  is  set  forth,  in  which  the  general  creditors  are  put  in  the  si.rfh  place.  It  is 
doubtle.ss  true  that  this  preamble  is  inoperative  as  an  enactment,  and  that  it  cannot 
alter  the  construction  or  control  the  operation  of  the  first  Act,  but  it  points  out  the 
view  which  the  Legislature  took  of  the  situation  of  these  persons  under  the  prior 
statutes. 

Again,  it  is  clear  also  that,  if  the  Petitioner  were  to  succeed,  he  would  gain  an 
advantage  for  which  he  never  contracted.  When  he  sold  the  barges  and  became  a 
creditor,  he  dealt  with  a  corporation,  and  had  the  ordinary  remedies  which  a  simple 
contract  creditor  had  against  a  corporation.  At  that  time,  the  rates  and  tolls  were 
not  liable  to  be  taken  in  execution,  and  he  must  be  taken  to  have  been  cognizant  of 
the  law  in  force  at  that  time;  he  therefore  has  no  just  ground  for  complaint,  if  he 
finds  that  the  Common  Law  Procedure  Act  only  leaves  him  exactly  in  the  same 
situation  as  that  in  which  he  was  placed  before  that  .\ct  passed. 

Although  the  success  of  the  Petitioner  would  be  very  beneficial  to  himself,  nothing 
could  be  more  injurious  to  all  persons  concerned  in  the  undertaking,  including  the 
other  general  creditors  themselves  (with  the  exception  of  possil)ly  one  or  two  other 
judgment  creditors  who  [348]  might  first  get  execution),  than  that  this  construction 
should  prevail.  If  the  mortgagees  took  possession,  it  is  to  be  inferred,  either  that 
some  arrangement  would  be  made,  by  which  the  continuance  of  the  undertaking 
would  be  provided  for,  or,  if  a  receiver  were  appointed,  that  the  Court  would  take  care 
to  effect  that  object ;  but,  if  a  judgment  creditor  could  intercept  the  tolls  in  full, 
without  paying  for  the  necessary  expenses,  it  is  obvious  that  in  a  very  short  space  of 
time  the  whole  business  of  the  undertaking  must  be  stopped.  The  judgment  creditor 
who  had  obtained  execution  would  have  no  interest  in  preventing  this  result,  the 
payment  of  his  debt  being  the  only  thing  he  looks  to,  and  which  would  be  effected 
out  of  the  tolls  then  due.  Accordingly,  the  Petitioner  claims  payment  of  the  gross 
amount  of  the  rates  and  tolls,  and  does  not  propose  (as  indeed  he  could  not),  to  do 
anything  towards  the  future  carrying  on  of  the  undertaking. 
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I  am  of  opinion,  therefore,  that  the  mortgagees  have  priority  over  the  general 
reditor,  even  although  his  debt  is  secured  by  a  judgment ;  and  although,  if  the 
Mortgagee  were  not  in  possession,  the  judgment  ercilitor  might  take  the  tolls  in 
ixecution,  under  the  Common  Law  Procedure  Act,  I  am  of  oj)inion  that  the 
|iiortgagees,  by  taking  possession,  might  stop  all  further  execution  for  such  purposes. 
,  I  have  hitherto  considered  this  case  without  reference  to  the  order  of  the  8th  of 
ji'ebruary  185."),  appointing  a  receiver,  on  which  it  remains  for  me  to  make  some 
jibservations,  with  reference  to  this  case. 

I  That  order  was  either  made  by  consent  or  was  unopposed.  It  appointed  the 
Ihairman  of  the  trustees  "to  be  the  receiver  of  the  rates  and  tolls  aTid  of  the  rents  of 
Ihe  property  of  the  corporation,  without  .salary  and  [349]  without  giving  security, 
[iid  it  directed  him  to  pay,  half-yearly,  into  Court,  such  balances,  if  any,  as  might 
[emain  in  his  hands,  after  payment  of  the  expenses  of  carrying  on  the  business,  and 
|he  interest  then  due,  and  to  become  due  on  the  mortgages.  And  the  receiver  was 
iot  to  account  otherwise,  until  the  further  order  of  the  Court,"  that  is,  he  was  not  to 
.■ass  his  accoinit  annually  or  at  all  in  the  manner  usual  for  receivers,  unle.ss  called  upon 
^0  to  do.  It  is  suggested  on  the  part  of  the  Petitioner  that  this  is  no  receiver  at  all, 
|.ut  merely  a  mode  of  continuing  the  possession  in  the  corporation,  in  such  a  manner 
is  may  enable  it  to  defeat  judgment  creditors.  And  it  is  argued  that  whether  it  be 
;o  or  not,  it  is  of  no  avail  against  the  Petitioner,  for  that  the  order  is  either  vicious 
ir  fruitless;  that  either  the  trustees  are  disposse.s.sed,  in  which  case  everything  done 
1  rarry  on  the  concern  is  illegal,  inasmuch  as  the  mortgagees  and  their  receiver  have 

0  power,  by  statute,  of  conducting  the  business  of  the  undertaking;  or  that  the 
Irustees  are  not  dispossessed,  and  that  then  this  is  money  received  by  them  for  the 
;:eneral  purposes  of  the  concern,  and  applicable,  in  the  first  instance,  to  pay  the 
ueneral  creditors,  including  the  Petitioner;  and  that  if  it  were  not,  still  it  is  part  of 

he  property  of  the  corporation  liable  to  be  taken  in  execution.  The  case  of  Jiiis-tell  v. 
'iW  AiKjUan  Ii'ailwai/  Oonipani/  (3  Mac.  &  Gor.  104)  is  much  i-elied  upon  for  the 
liurpose  of  shewing  the  defect  in  this  order. 

The  fact  that  the  order  was  obtained  without  discussion  does  not,  in  my  opinion, 
ar}'  the  right  of  the  parties.  I  also  think  that  the  cases  of  Ji'iissell  v.  Eaal  AikjUuu 
iaihcui/  Coiitpanij  (Ihid),  does  not  support  the  argument  for  the  invalidity  of 
his  order.  In  that  case,  the  older  was  too  extensive,  and  it  included  the  moving 
;350]  capital  of  the  company,  and  the  general  goods  and  efl'ects  of  the  railway, 
[^.ccordingly,  Lord  Truro  held  that  the  property  so  taken  by  the  receiver  was 
Improperly  included  in  the  order,  and  that  the  order  must  be  varied,  and  that  the 
Ixcepted  property  was  liable  to  be  seized  by  the  sheritt'.  In  this  case,  the  order 
ppoints  a  receiver  to  take  nothing  but  the  rates  and  tolls  and  rents,  and  it  is  in  eon- 
iormity  with  the  order  pronounced  by  Vice-Chancellor  Wood,  in  the  ca.se  of  J'ol/s  v. 
{'he  U'anrirk  and  ihnninijliain  Vaiial  Xarir/atian  Voiiipaiii/  (Kay,  142).  This  distinction 
ivas  pointed  out  and  lelied  upon  in  the  case  of  Fripp  v.  Clianl  llailwaif  Coinpanij  ('li  L. 
j .  (N.  S.)  Ch.  l()cS4)  ;  it  is,  in  my  opinion,  a  material  one,  nor  do  the  grounds  on 
ifhich  Loi-d  Truro  proceeded  in  RusscU  v.  End  AiKjIian  Huilwai/  Compani/  exist  in  the 
Present  case. 

1  I  am  of  o{)inion,  therefore,  that  the  order  for  the  receiver  is  a  valid  order,  so  far 
1,9  it  constitutes  the  chairman  an  otticer  of  this  Court,  and  renders  him  amenable  to 
the  jurisdiction,  practice  and  process  of  this  Court  in  the  matter  of  receivers.  I  am 
jif  opinion  that  he  is  the  receiver  of  the  mortgagees,  and  that  he  has,  under  the  order 
if  this  Court,  removed  the  trustees  from  the  possession  and  receipt  of  the  rates,  tolls 
jind  rents.  ' 

I  dissent  from  the  argument  which  suggests  that  in  that  event  the  powers  of  the 
\'  I  vested  in  the  trustees  are  superseded,  and  that  it  has  thereby  become  impossible, 
,0  long  as  this  continues,  for  the  undertaking  to  i)e  lawfully  carried  on.  What  the 
i'eceivor  takes  are  the  rates,  tolls  and  rents.  Out  of  the  moneys  so  received  by  him, 
;ie  pays  the  cxjicnses  of  the  inidertaking  ami  the  interest  of  the  mortgagees,  and  the 
■lalance  into  [351]  Court.  The  undertaking  cDUtinues  to  be  nianage<l  by  the  trustees  ; 
I  hey  enter  into  contracts  ;  they  engage  and  dismiss  workmen  and  servants;  they  do 
|ill  the  other  matters  which  are  entrusted  to  them  by  these  statutes.  The  expenses 
hey  incur  in  so  doing  are  paid  by  the  receiver,  who,  in  that  chai-acter,  has  nothing 
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to  do  with  the  management.  He  simply  pays  the  bills  and  moneys  which  the  trustee 
require  him  to  do,  subject  to  account  hereafter,  if  an ytiiing  improper  should  take  place  i 
relation  to  such  payment.  He  then  pays  the  interest  due  to  the  mortgagees,  and  h 
pays  the  balaticc  into  Court,  all  of  it  subject  to  an  account  when  required.  So  fa 
from  there  being,  in  such  a  course  of  proceeding,  anything  which  exceeds  the  jurisdic 
tion  of  this  Court  or  the  provisions  of  the  statute,  it  appears  to  nie  to  be  in  stric 
accordance  with  them,  and  that  having  regard  to  the  scope  and  policy  of  these  Acti 
this  Court  would  not  have  sanctioned  the  appointment  of  a  receiver,  which  had  not 
as  far  as  possible,  provided  for  the  future  working  and  continuance  of  the  undertakiii 
established  b}^  the  Legislature.  If  no  such  power  of  taking  possession  existed,  th 
mortgage  would  be  a  worthless  security,  and  the  mortgagee  would  be  at  the  meicy  c 
the  mortgagor,  who,  in  that  case,  might  say  to  him,  "  If  you  attempt  to  enforce  you 
mortgage,  you  destroy  the  property  mortgaged."  But  such  is  not,  in  my  opinion,  th 
construction  of  the  statute  or  the  operation  of  the  general  law  upon  the  provision 
contained  in  it ;  and  my  view  in  this  respect  is  confirmed  by  the  case  of  I'olls  v.  Tli 
Warwick  and  Binninfjham  Canal  Nanyation  Companij  (Kay,  142),  to  which  I  hav' 
already  more  than  once  referred.  In  truth,  that  case  is  strictly  applicable  to  th 
present,  in  all  respects,  except  that  the  ju<lgment  in  that  case  had  been  obtained  sufc 
sequently  [352]  to  the  appointment  of  a  receiver,  while  in  the  present,  the  judgnien 
had  been  obtained  previously.  In  my  opinion,  this  does  not  vary  the  rights  ;  an( 
even  if  execution  had  issued  previously  to  the  appointment  of  a  receiver,  although  thi 
judgment  creditor  might  have  taken  the  rates  and  tolls  then  due,  which  had  heei 
previously  attached  by  him  in  the  hands  of  the  garnishees,  he  would  have  been  liahli 
to  be  stopped,  at  any  time,  by  the  mortgagee  entering  into  pos.session,  by  his  receiver 
of  the  rates  and  tolls  thereafter  to  become  due. 

On  the  petition,  therefore,  in  my  opinion,  the  case  raised  wholly  fails,  and  thi^ 
petition  must  be  dismissed  and  the  costs  must  follow  the  result. 

I  have  next  to  consider  in  what  manner  the  motion  is  to  be  dealt  with.  As  th< 
petition  fails,  it  is  needless  to  say  that,  upon  the  motion,  I  am  of  opinion  that  tbt 
Plaintirt's  are  entitled  to  such  an  order  as  will  prevent  the  Petitioner  from  interfering 
with  or  molesting  the  receiver  in  the  receipt  of  the  rates  and  tolls  and  rents  of  th( 
undertaking.  But  I  have  been  compelled  to  look  through  the  affidavits  for  th( 
purpose  of  considering  the  question  of  costs.  On  the  part  of  the  Petitioner,  it  if 
contended  that  the  motion  was,  in  fact,  useless,  and  that  it  was  only  intended  on  l)Otbi 
sides  to  present,  for  the  determination  of  the  Court  and  in  the  most  convenient  form,' 
the  question  raised  by  the  petition,  and  that  the  Petitioner  never  intended  actually 
to  interfere  with  the  possession  of  the  receiver,  however  wrongful  that  possession,, 
might  be,  and  however  wrong  the  order  might  be  by  which  he  was  appointed.  On 
the  part  of  the  Plaintifi's  this  is  controverted,  and  they  assert  that  it  was  ab.solutel 
necessary  to  make  this  motion,  and  that  without  it  the  interests  of  the  mortgage! 
and  indeed  the  undertaking  itself,  would  have  been  destroyed,  or  at  least  very  serious!; 
prejudiced. 

[353]  There  is  no  question  but  that  this  Court  will  not  permit  a  receiver,  appointed 
by  its  authorit3-,  and  who  is  therefore  its  officer,  to  be  interfered  with  or  dispossessed 
of  the  property  he  is  directed  to  receive,  by  anyone,  although  the  order  appointing 
him  may  be  perfectly  erroneous;  this  Court  requires  and  insists  that  application 
should  be  made  to  the  Court,  for  permission  to  take  possession  of  any  property 
which  the  receiver  either  has  taken  or  is  directed  to  take  possession,  and  it  is  an  idle 
distinction  (which  could  not  be  maintained  if  it  were  attempted,  which  it  is  not  by 
counsel  at  the  Bar  although  suggested  by  the  affidavits),  that  this  rule  only  applies  to 
property  actually  in  the  hands  of  the  receiver.  If  a  receiver  be  appointed  to  receive 
debts,  rents,  or  tolls,  the  rule  applies  equally  to  all  these  cases,  and  no  person  will  be 
permitted,  without  the  sanction  or  authoritj'  of  the  Court,  to  intercept  or  prevent 
payment  to  the  receiver  of  the  debts,  rents,  or  the  tolls,  which  he  has  not  actually 
received  but  which  he  has  been  appointed  to  receive.  This,  in  substance,  is  not 
disputed  on  behalf  of  the  Petitioner,  but  the  contest  is,  as  I  have  already  stated, 
whether  the  acts  of  the  Petitioner,  or  rather  those  of  his  solicitor  and  agents,  were 
such  as  made  this  motion  necessary,  for  the  purpose  of  protecting  the  property  to  l)e 
received,  and  of  preventing  an  interference  with  the  orders  of  the  Court.     For  this 


ion,. 
Onj 
el|j 

lel 


lie] 


BEAV.354.  COLLINSON    V.    LISTER  639 

t 

'iirpose,  it  is  necessary  to  refer  to  the  dates  of  the  several  proceedings,  which  lie 

ithiii  a  very  narrow  compass. 

I  On  the  28th  of  January  1855  the  Petitioner  obtained  a  judgment  against  the 
rustees  for  £600.  On  the  2d  of  February  Mr.  Baron  Alderson  made  an  order  ni.4 
in  fifteen  garnishees  to  .shew  cause  why  the  tolls  due  from  them  to  the  trustees  should 
iot  be  attached  to  pay  the  debt  of  the  Petitioner.  Those  orders  were  served  on  five 
■f  the  garnishees  on  the  .3d,  4th  and  5th  of  [354]  Febi'uary.     Up  to  this  time,  the 

)nduct  of  the  Petitioner  and  his  solicitor  and  agent  was  perfectly  regular  and  proper, 
iiid  if  no  subse(|uent  step  had  been  taken  by  the  Plaintifl's,  the  Petitioner  would 

I'operly  have  received  payment  of  the  tolls  due  from  those  garnishees. 
On  the  8th  of  February  the  order  was  made  appointing  Mr.  Powles  receiver  of 

11'  tdlls.     Notice  of  this  order  was  given,  by  letter,  on  the  same  day,  to  Mr.  Watson, 

M'  siilicitor  of  the  Petitioner,  and  was  received  by  him  on  the  9th  of  February. 

I  After  going  through    the    subsequent  circumstances  His    Honor    proceeded    as 
oUows  :] — 

It  is  also  to  be  observed  that  during  the  whole  of  this  time,  the  injury  necessarily 

iMsioned  to  the  traffic  and  use  of  the  docks,  which  might  make  the  garnishees  liable 
,ther  to  an  execution  or  to  double  payment  of  the  tolls,  was  constantly  going  on,  by 
[le  service  of  these  orders  on  them.  I  cannot  but  surmise  the  great  probability  that 
i  this  notice  of  motion  had  not  been  given,  the  Petitioner  would  have  obtained  from 
|ie  garnishees,  through  fear  of  an  execution,  the  money  to  which,  according  to  the 
tiinion  I  have  expressed,  the  mortgagees  had  the  first  claim,  and  I  am  of  opinion, 
liereforo,  that  this  motion  was  proper  and  necessary  to  protect  the  interest  of  the 
Plaintiff's,  and  to  preserve  the  undertaking  itself  from  injury. 

'  The  result  is  that,  in  my  opinion,  an  order  must  be  made  on  the  motion,  enjoining 
jie  Petitioner,  his  solicitor  and  agents,  from  interfering  with  the  functions  of  the 
J!ceiver,  or  intercepting  the  payment  of  any  rates  or  tolls  now  due  or  hereafter  to 
licorae  due  during  such  receivership,  and  that  the  Petitioner  must  pay  the  costs  of 
'le  motion. 

[355]     CoLLiNSON  V.  Lister.     April  19,  1855. 

[See  Turner  v.  Londan  and  South- JFestcrn  llailwai/,  1874,  L.  K.  17  Eq.  565; 
R.  S.  C.  Ord.  41,  r.  3.] 

Ml  abatement  after  hearing  does  not  prevent  judgment  being  delivered  or  the  decree 
\  being  drawn  up. 

The  cause  became  abated  between  the  hearing  and  the  delivery  by  the  Court  of 
IS  judgment. 

'  Mr.  J.  V.  Prior  suggested  that  the  decree  could  not,  under  such  circumstances,  be 
jrawn  U[),  it  having  been  made  pending  the  abatement. 

!  TllK  M.v.sTEK  OK  TIIE  lioLLS.  I  am  satisfied  that  this  presents  no  difficulty.  The 
'  lint  is  settled  by  the  case  of  Cumber  v.  JFare  (1  Strange,  426). 

I  Note.— See  Daries  v.  Davica,  9  Ves.  461  ;  Belshaiii  v.  Perdval,  8  Hare,  157  ;  2  C.  P. 
'ooper,  176  ;  and  15  iV  16  Vict.  c.  76,  s.  139. 

[356]    CoLLiNSON  V.  Lister.     Feb.  14,  15,  Apil  19,  1855. 

I.Vffirmed  with  variation,  7  De  G.  M.  &  G.  634  ;  44  E.  R.  247 ;  25  L.  J.  Ch.  38 ; 
2  Jur.  (N.  S.)  75  ;  4  AV.  K.  133.] 

u   executor  cannot  carry  on   the  trade  of  his  testator,  except  for  the  purpose  of 
I  winding  it    up,  but   he   may,  and,  in   some  cases,  is  bound  to,  complete  contracts 
entered  into  by  his  testator. 

hen  part  of  the  testator's  property  is  invested  on  mortgage,  the  executor  is  justified 
in  making  such  further  advances  as  may  be  absolutely  necessary  to  secure  the  first 
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advance,  semhle.     It  would  be  dangerous  to  lay  down  any  rule  which  would  prevei 
the  executor  from  exercising  a  InmA  JiJ>'  discretion  in  such  case,  or  even  charge  hii 
with  a  devastavit  in  case  the  result  should  disappoint  his  expectations.    In  case  of  V 
however,  the  onint  lies  on  him  of  shewing  that  he  exercised  due  caution. 

A  contract  requires  two  parties  to  it,  and  a  man  in  one  character  can,  with  ditticiilt\ 
contract  with  himself  in  another  character. 

A  testatrix  had  advanced  money  on  mortgage  of  a  ship.  At  bar  death  it  was  umlc 
repair,  and  the  shipbuilders  refusing  to  part  with  it  until  payment,  the  executoi 
without  due  consitloration,  borrowed  money  and  paid  off  the  lien.  He  afterward 
mortgaged  the  ship  to  secure  the  loan  ho  had  contracted.  The  ship  prodiuod  les 
than  the  sub-mortgage.  Held,  that  the  executor's  negligence  incapacitated  hiii 
from  charging  the  estate  with  the  advances,  and  that  his  mortgagee,  having  notice 
was  not  in  a  better  condition. 

This,  in  form,  was  a  suit  to  administer  the  estate  of  Mrs.  Hannah  Hardisty  ;  bu 
a  question  of  considerai)lc  difficulty  was  raised  between  the  Plaintiffs  (her  residuarV 
legatees)  and  the  York  City  and  County  Bank,  with  respect  to  the  proceeds  of  a  shij 
realized  by  the  bank,  on  which  the  testatrix  had  a  lien.  The  Plaintiffs  contendec 
that  these  proceeds  formed  specificall}'  a  part  of  the  testatrix's  as.scts,  and  that  the) 
ought  to  be  applied  accordingly. 

The  facts  were  contested,  but  the  Court  considered  them  as  established,  by  thi 
evidence,  to  be  as  follows  : — 

On  the  26th  of  March  1850  the  testatri.x  advanced  a  sum  of  £1.500  to  a  persoi 
named  Fletcher,  on  the  security  of  a  steam  vessel  called  the  "Toward  Castle.  "  It 
the  month  of  October  following  Fletcher  applied  to  Mrs.  Hardisty  to  permit  th( 
engines  to  be  removed  from  the  "  Toward  Castle "  to  another  ship  called  tht 
"Engineer,"  on  the  terms  of  her  having  a  mortgage  of  the  "Engineer"  and  of  a 
third  vessel  which,  being  already  [357]  mortgaged,  proved  valueless.  Mrs.  Hardist}' 
consented  to  this  transfer,  and  on  the  30th  of  October  18.50  Fletcher  executed  a  deed 
of  that  date,  by  which,  in  consideration  of  the  transfer  of  these  engines,  he  covenanted 
to  a.ssign  the  "Engineer  "  as  soon  as  the  transfer  of  the  machinery  and  other  repairs 
of  that  ve.ssel  he  them  contemplated  were  completed,  so  that  the  registry  of  the  vessel 
and  of  the  mortgage  might  be  effected. 

The  Defendant  Lister  acted  as  the  friend  and  adviser  of  Mrs.  Hardisty  in  these 
transactions. 

The  testatrix  died  on  the  24th  of  December  1850,  having  by  her  will  appointed 
the  Defendant  Lister  her  sole  executor,  and  made  the  Plaintiffs,  her  sisters,  her 
residuary  legatees.  Lister  proved  the  will,  and  acted  in  the  execution  of  the  trusts 
of  it.  He  took  possession  of  the  testatrix's  property,  which,  beyond  the  interest  she 
had  in  Fletcher's  vessels,  he  represented  to  amount  to  £1070,  and  he  stated  that  thi.s 
was  insufficient  to  pay  her  debts  and  funeral  and  testamentary  expenses. 

At  the  death  of  the  testatrix  Lister  was  the  agent  and  manager  of  the  Goole 
branch  of  the  York  City  and  County  Bank,  and  in  that  character  had  a  command 
over  the  funds  of  the  bank,  and  had  power  to  advance  them  to  the  customers  of  the 
bank,  on  such  terms  as  he  thought  fit. 

The  Bank  Quay  Foundry  Company  had,  during  the  life  of  the  testatrix,  been 
employed  by  Fletcher  to  transfer  the  engines  from  the  "Toward  Castle "  to  the 
"  Engineer,"  and  to  make  the  other  repairs  which  were  required,  and  on  account  of 
which  he  paid  the  company  a  sum  of  £443.  In  March  1851  the  company  refused 
to  proceed  further  with  the  repairs,  unless  a  further  sum  of  £300  was  paid  to  them. 
Fletcher,  being  unable  to  [358]  pay  this  money,  applied  to  the  Defendant  Lister  to 
make  him  the  advance,  which  he  did  in  the  following  manner,  as  described  by  himself 
in  his  answers  : — "The  said  sum  of  £300  was  procured  by  me,  by  a  cheque,  drawn  by 
me,  on  account  of  Mrs.  Hardisty,  on  the  said  lianking  company  for  the  sum  of  £300, 
and  the  same  is  debited  in  the  books  of  the  .said  banking  company,  to  Mrs.  Hardisty 's 
e.xecutors."  Fletcher  having  afterwards  required  a  further  advance  for  the  same 
purpose,  it  was  made  by  Lister,  who  in  his  answer  gave  the  following  account  of  it: 
— "It  was  then  expected  that  the  sum  of  £700,  in  addition  to  the  sum  of  £300, 
would  be  sufficient  to  complete  the  ship,  and  I  proposed  also  to  advance  the  sum  of 
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£700  to  Thomas  Fletcher,  and  wrote  and  sent  to  Mr.  England  (who  acted  as  mv 
.oiicitor  ill  the  said  transaction)  a  letter,  dated  the  15th  day  of  March  \f<'A,  in  the 
'.vords  and  figures  fullowing,  that  is  to  say: — 'It  is  now  decided  that  I,  as  Mrs. 
I  Jardisty's  executor,  shall  advance  another  XIOOO  to  Mr.  Thomas  Fletcher,  and  take 
U  mortgage  on  the  "Engineer"  for  £2500.  I  think  it  probable  that  the  family 
;vill  relieve  me  of  it,  rather  than  allow  me  to  sell,  which  of  course  I  must  do,  in  the 
long  run,  to  wind  up  her  affairs.  So  that  you  will  be  good  enough  to  prepare  a 
nortgage  to  me  for  £J500.  The  ship  is  to  be  ready  in  about  a  fortnight.  In  the 
jieantime,  Mr.  Fletcher  wants  money  to  pay  on  account ;  will  it  be  sufficient  to  take 
'.  menioiandum,  or  ought  I  not  to  have  a  promissory  note?  He  may  be  knocked  on 
he  head.     A  line  by  return  will  oblige.' " 

The  repairs  of  the  vessel  were  completed  in  April  1853,  when  the  Foundry 
ninpany,  in  addition  to  the  sum  already  paid,  claimed  a  lien  on  it  for  £1598,  4s.  5d. 
Ill  respect  of  their  repairs.  The  vessel  could  not  be  [359]  got  from  them  without 
.atisfying  their  debt,  and  thereupon  Lister,  by  the  intervention  and  assistance  of  his 
I'olicitor,  made  a  compromise  with  the  company,  who  agreed  to  accept  the  hull  of  the 
l' Toward  Castle,'' and  the  sum  of  £13J0,  in  full  of  their  demands.  The  Defendant 
ijister  also  advanced  this  sum  in  the  same  manner  as  the  former,  and  in  his  answer  he 
|;ave  the  following  account  of  it : — "The  said  sum  of  £1320  was  paid  by  me  to  Mr. 
jCngland  for  the  purpose  of  his  paying  the  same  to  the  Bank  Quay  Foundry  Company, 
ind  the  same  was  so  paid  to  Mr.  England  l)y  myself,  as  being  money  in  my  hands 
,>elonging  to  the  estate  of  Hannah  Hardisty,  and  the  same  was  accordingly  paid  by 
ilr.  England  on  my  behalf,  as  executor  of  Hannah  Hardisty,  to  the  Bank  Quay 
''ouiidry  Company.  The  sum  of  £1320  was  procured  by  me  by  a  che(iue  drawn  bv 
!!■  on  the  Banking  Company,  and  signed  as  follows — 'Francis  Lister  (Hardisty's 
xeeutors).'  "  And  the  same  was  debited  in  the  books  of  the  Banking  Company,  as 
jollows — "Hardisty's  executors,  £1320,"  making  altogether  £1620,  for  there  was 
^nly  £300  advanced  before,  and  the  £700  formed,  in  fact,  part  of  the  £1320.  Lister, 
;ii  his  answer,  also  stated  that  the  transactions  took  place  without  any  communication 
jiy  her  with  the  directors,  or  any  persons  having  the  management  of  the  Banking 
'lompany. 

The  testatrix  never  had  any  account  with  the  bank,  and  Lister  opened  no  account 
s  her  executor ;  and,  except  the  taking  those  two  sums  out  of  the  monies  of  the 
lank,  which  were  within  Lister's  absolute  control,  and  making  the  two  entries  already 
llated  in  the  liank  books,  there  was  no  dealing  with  the  bank  by  anyone  on  behalf  of 
u'  testatrix  or  her  estate. 

l!y  indenture  dated  26th  April  1851,  reciting  the  [360]  advance  of  the  sum  of 
;1500  by  Mrs.  Hardisty,  and  the  advance  of  the  two  sums  of  £300  and  £1320  by 
iiister  in  his  character  of  executor,  Fletcher  assigned  the  "  Entjineer "  to  Lister  to 
'acure  payment  of  these  three  sums,  and  interest  thereon  at  5  per  cent,  per  annum, 
nd  also  covenanted  to  pay  them.  f)ii  the  5th  of  May  following  the  ship  and 
lortgage  were  registered. 

Ill  the  end  of  the  year  L'^ul  the  directors  of  the  bank,  on  inspecting  the  accounts 
f  the  Goole  branch,  discovered  the  two  entries  of  £300  and  £1320  debited  to 
I  Hardisty's  executors."  They  made  further  inquiry,  and  ascertained  that  Lister  was 
jhe  sole  executor,  and  that  he  had,  in  fact,  as  manager  of  the  l)raiich  bank,  advanced 
■hese  sums  to  himself,  as  the  executor  of  the  testatrix.  The  directors  of  the  bank 
Itiereupon  insisted  u[)on  Lister's  depositing  with  and  transferring  to  them  the 
jjcurities  held  by  him  on  the  vessel.  This  he  accordingly  did,  and  an  indenture, 
'ated  the  I5lh  of  January  1852,  was  executed  by  Lister,  of  the  first  part,  and  Mr. 
I'rice  and  Mr.  Meek  (two  of  the  bank  directors),  of  the  second  jiart,  whereby,  after 
pcitiiig  the  indenture  of  assignment  by  Fletcher  to  Lister,  of  the  26th  of  April  1851, 
jlid  the  registiy  of  the  vessel  of  the  5th  of  May  1851,  and  that  these  three  sums  of 
jioney  were  due  to  Lister,  and  that  he  had  applied  to  and  reipiested  I'rice  and  Meek 
.he  two  directors)  to  advance  and  lend  him  a  sum  of  £1620,  which  they  had  agreed  to 
0,  on  having  the  repayment  thereof,  with  interest,  secured  by  a  transfer  of  the  three 
mis  of  £1500,  £300  and  £1320,  and  the  interest  thereof  respectively,  and  an  assign- 
lont  of  the  ship  made  to  them,  in  the  manner  thereinafter  expressed,  the  indenture 
itncssed  that,  in  pursuance  of  the  agreement  and  in  coiisiderutioii  of  £1620,  Price 
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anil  Mock  paid  to  [361]  Lister,  upon  or  before  the  execution  of  the  indenture,  thi 
ri'ceipt  whereof  was  thereby  acknowledged,  Lister  assigned  to  Price  and  Meek  th( 
three  principal  sums  of  £1500,  £300  and  £1320  so  due  to  Lister,  in  trust  to  secun 
the  payment  of  £1600  and  interest.  Lister  then  assigned  to  Price  and  Meek  thi 
ship  "Engineer,"  with  the  appurtenances,  to  hold,  subject  to  the  equity  of  redomp 
tion,  until  payment  of  the  three  several  sums,  with  power  to  sell  and  give  receipts  for 
the  money. 

Under  the  power  of  sale  contained  in  this  instrument,  the  banking  company  solil 
the  ship  for  £1150,  and  received  the  purchase-money. 

In  this  state  of  things,  the  Plaintiffs  tiled  their  bill  against  Lister  and  the  bank, 
praying  an  account  of  what,  but  for  wilful  default.  Lister  might  have  received  as 
executor  of  Mrs.  Hardisty,  and  that  her  estate  might  be  administered  by  the  Cuuit, 
and  praying  a  declaration,  that  Lister  had  no  authority  to  pledge  the  £1500  due  to 
Mrs.  Hardisty's  estate  on  the  secui'ity  aforesaid,  oi-  any  part  of  the  testatrix's  estate  for 
securing  the  same,  and  that  the  sum  of  £1500  was  a  first  charge  on  the  "Engineer.". 
And  praying,  that  the  bank  might  be  ordered  to  account  for  all  money  received  bv 
them  for  the  "Engineer,"  and  to  deliver  up  to  the  receiver  in  the  cause  the  mortgage, 
transfer  and  certificate  of  registry  of  the  "Toward  Castle,"  and  that  the  necessary 
steps  should  be  taken  to  realize  the  amount  due  to  the  estate  of  Mrs.  Hardisty,  in 
respect  of  the  advance  to  Fletcher ;  and  praying  that  a  receiver  might  be  appointed. 

Mr.  Roupell  and  Mr.  Amphlett,  for  the  Plaintiffs.  The  estate  of  the  testatrix  is 
entitled  to  the  first  charge  on  the  purchase-money  of  the  ship.  The  advances  made 
by  Lister,  after  the  testatrix's  death,  for  the  repains,  were  [362]  perfectly  unjustifiable. 
He  neglected  to  take  those  steps  which  common  prudence  demanded,  before  making 
an  additional  outlay.  He  took  no  pains  to  a,scertain  the  value  of  the  ship  when 
repaired,  he  obtained  no  valuation  and  made  no  inquiry.  If  he  had,  he  would  doubt- 
less have  ascertained  that  any  further  advance  on  the  ship  woiild  be  totally  lost.  His 
acts  amounted  to  a  devastnrif.  But,  independently  of  his  neglect,  the  will  conferred 
on  him  no  power  to  advance  money  on  the  security  of  the  .ship,  and  in  his  simple 
character  of  executor  he  had  no  authority  to  do  so.  He  ought  rather  to  have  pressed 
Fletcher  for  payment  of  the  amount  due  to  the  testatrix,  but  there  is  no  evidence 
either  of  any  attempt  to  compel  him  to  pay  or  to  force  him  to  discharge  the  claims 
of  the  shipbuilders  out  of  his  own  fund.s,  or  from  money  derived  from  other 
sources. 

The  lien  of  the  shipbuilders  ceased  on  their  being  paid,  and  it  does  not  now  exist 
for  the  benefit  of  any  party.  The  money  borrowed  from  the  bank  was  a  mere 
personal  debt  from  Lister  to  the  bank,  which  in  no  way  concerned  the  estate  of  the 
testatrix  or  the  persons  interested  in  it,  and  Lister  had  no  right  to  pledge  the  ship 
for  his  own  debt,  or  to  give  to  the  bank  priority  over  the  persons  beneficially 
interested  in  the  ship.  The  bank,  through  Lister,  their  manager,  had  notice  of  all 
the  facts  known  to  Lister  himself,  and  cannot  stand  in  a  better  position  than  Lister. 
They  cited  Jl'ihm  v.  Moore  (1  Myl.  &  Keen,  337);  Huf/h<:<!  v.  Morrvi  (9  Hare,  636; 
2  De  G.  M.  fc  G.  349) ;  M'Cahiwk  v.  Piankin  (8  Hare,  I  ;  _'  De  G.  M.  &  G.  403). 

Mr.  FoUett  and  Mr.  Robson,  for  Lister,  contended,  [363]  first,  that  in  his  character 
of  executor,  he  was  authorized  to  advance  the  testatrix's  assets  for  the  purpose  of 
securing  her  mortgage  debt.  And  that,  supposing  him  to  have  acted  bond  Jiilti  in  so 
doing,  the  result,  whether  attended  with  more  or  less  success,  would  not  aft'ect  the 
question  of  breach  of  trust  or  devastarit.  Secondly,  assuming  that  he  was  entitled  to 
advance  money  out  of  the  estate  for  the  purpose  in  question,  he  was  equally  entitled 
to  borrow  money  from  the  bank  for  the  same  purpose,  as  he  had  done. 

Mr.  R.  Palmer  and  Mr.  J.  V.  Prior,  for  the  banking  company,  claimed  such 
interest  only  as  their  agent,  Lister,  could  have  claimed.  They  argued  that  ]>ister  was 
entitled  to  stand  in  the  place  of  the  shipwrights  and  to  have  the  benefit  of  their  lien, 
which  was  paramount  to  the  claims  of  Mrs.  Hardisty,  for  without  payment  the 
shipwrights  would  never  have  parted  with  the  ship  ;  and  the  money  produced  by  its 
sale,  which  was  attributable  to  the  repairs,  would  never  have  been  realized.  That  the 
executor  had  full  authoritj^  to  pledge  any  part  of  the  assets,  for  moneys  borrowed  for 
the  purposes  of  the  estate,  and  that  he  had  done  so,  in  the  present  instance.  They 
referred  to  Buxton  v.  Buxton  (1  Myl.  &  Cr.  80);  Hughes  v.  Morris  (9  Hare,  636). 
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Mr.  Roupell,  in  reply. 

The  Master  ok  the  Rolls  said  the  case  involved  a  question  of  considerable 
icet}',  and  he  would  take  time  to  consider  it  and  read  the  evidence. 

[364]  .-ipril  19.  The  Master  of  the  Rolls  [Sir  John  Romilly]  (after  stating 
the  facts).  The  question  to  be  detei-niined  is  the  effect  of  these  transactions;  and  for 
;this  purpose  I  think  it  material,  first,  to  consider  the  off"ect  of  them,  as  between  the 
iPlaintirt's  and  the  Defendant  Lister,  without  having  regard  to  the  interests  of  the 
I  banking  company  ;  because,  in  my  opinion,  the  interests  of  the  bank  must,  in  a  great 
[measure,  depend  upon  the  effect  of  the  transactions  between  Lister  and  his  cesliivf  que 
i'nist.     In  my  opinion,  the  testatrix  consented  to  the  transfer  of  the  mortgage  ;  if, 

■  therefore,  the  ship  "Engineer"  produced  nothing  after  her  decease,  that  loss  would 
Jhave  fallen  on  her  estate.  It  is  also  clear  that  the  Foundry  Company,  who  repaired 
ithe  ship  and  transferred  the  engines,  had  a  lien  on  the  vessel  for  their  proper  costs  of 
iiuch  repairs;  and  that,  e.Kceptby  discharging  those  costs,  the  vessel  could  not  have  been 
,registered,  or  the  mortgage  on  it  made  available.  It  is  also,  in  my  opinion,  equally 
\;lear,  first,  that  Fletcher,  by  discharging  these  costs  and  expenses  out  of  his  own 
:nioneys,  could  not  have  defeated  or  prejudiced  the  mortgage  he  had  covenanted  to 
[give  to  the  testatrix  ;  and  next,  that,  if  he  had  borrowed  the  money  for  that  purpose 
from  a  stranger,  who  had  received  notice  of  the  testatrix's  mortgage,  that  stranger 

ould  not  have  obtained  from  Fletcher  a  priority  over  the  testatrix's  mortgage. 

Lister,  therefore,  could  not,  by  advancing  his  own  monej's  to  Fletcher,  have 
il'tained  such  a  prioi'ity,  neither  could  he,  as  agent  for  the  bank,  and  by  advancing 
moneys  on  account  of  the  bank  to  Fletcher,  have  obtained  for  his  principals  such  a 
;priority.  But  this  is  not  the  way  in  which  the  advance  was  made,  and  the  facts,  as  I 
have  stated  them,  must  be  borne  in  mind  in  considering  this  [365]  matter.  It  is 
bontended  on  behalf  of  Lister,  first,  that,  in  his  character  of  executor,  he  was  entitled 
ito  advance  the  assets  of  the  testatrix  to  make  her  mortgage  availalile  ;  and  that,  if  he 
jicted  hand  fill)',  the  greater  or  less  success  of  the  result  cannot  affect  the  question  of 
;breach  of  trust ;  and,  secondly,  that,  if  he  was  entitled  to  advance  the  assets  of  his 
jtestatrix  for  this  purpose,  he  was  equally  entitled  to  borrow  money  for  that  purpose, 
uid  that  this  was  what  he  did. 

This  opens  a  question  of  great  impoitance  as  regards  the  powers  and  liabilities  of 
xucutors  in  discharge  of  the  duties  intrusted  to  and  undertaken  by  them. 

The  acts  which  an  executor,  in  the  absence  of  any  directions  contained  in  the 
Iwill,  can  do  or  ought  to  do,  for  the  purpose  of  completing  or  rendering  available  the 
Contracts  or  property  of  the  testator,  depend  so  much  on  the  peculiar  circumstances 
■ol  each  ca.se,  that  I  find  it  difficult  to  state,  with  distinctness,  any  proposition  which 
'Shall  lay  down  a  principle  applicalile  to  all  cases.  Some  points,  however,  are  settled  : 
'thus  it  is  clear  that  an  executor  cannot  carry  on  the  trade  of  the  tesUxtor,  except  for 
|the  mere  purpose  of  winding  it  up.  But  the  executor  may  and  in  some  cases  is 
bound  to  complete  contracts  entered  into  by  his  testator,  and  the  instance  of  a 
(testator,  who  liad  contracted  to  build  a  house  and  had  died,  having  [)rovided  the 
[materials  and  half  completed  the  work,  was  cited  and  relied  on  at  the  Bar  {MiuslmU  v. 
IHroadliurst,  1  Cr.  &  Jer.  403),  as  an  undoubted  instance,  where  the  executor's  duty 
(would  be  to  complete  the  imperfect  work.  Mr.  Toller  also,  in  his  book  on  Hxecutors 
j(p.  -tST),  mentions  a  case  where  the  testator,  carrying  on  the  business  of  a  wine-cooper, 
Iliad  left  a  stock  of  [366]  wines,  which  could  not  have  been  advantageously  sold, 
Unless  the  executor  had  purchased  other  wines  for  the  purpose  of  refining  the  old 
[?tock,  and  which  act  was  held  not  to  constitute  him  a  trader,  but  to  have  been  done 
lin  due  discharge  of  his  duty  as  an  executor.  If  a  testator  had  advanced  money  on 
Imortgage  of  a  property  either  originally  ins\itlieient  to  pay  the  amount,  or  which  had 
ibecome  so  by  some  subsequent  accident,  anil  the  owner  of  that  property  (the  niort- 
jgagor),  had  applied  to  the  executor  for  a  further  advance,  stating,  with  truth,  that 
Ithe  outlay  of  this  further  money  would  render  the  property  sufficient  to  pay  both 

■  charges,  I  know  of  no  case  or"  principle  which  would  preclude  an  executor  from 
advancing  such  further  sum  out  of  the  assets  of  the  testator,  in  order  to  render  the 
Iproperty  capable  of  paying  the  original  mortgage,  which,  without  such  expenditure, 
Iwould  iiot  have  been  possible  ;  and  it  would,  I  think,  be  dangerous  to  lay  down  any 
jrule  which  would  prevent  the  executor  from  exercising  a  bond  fide  discretion  in  any 
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such  case,  or  even  to  charge  him  with  a  ilerastmni,  in  case  the  result  should  disappoint 
his  expectations.  But  if  a  loss  should  be  the  result,  it  appears  to  me  to  l)e  a  necessary 
pn-liminary  condition,  before  such  advances  could  be  allowed  to  him  in  taking  his 
accounts,  that  lie  should  have  carefully  investigated  the  probabilities  of  success,  before 
he  advanced  the  money  of  his  ci'stiii.t  que  tnisl  for  any  such  purpose.  The  expendi- 
ture of  money  to  recover  other  money  lost  or  in  danger  is  a  matter  which  requires 
\cvy  careful  and  grave  consideration  :  and  if  the  lesult  prove  that  the  transaction  is 
such  as  oidy  to  create  an  additional  loss,  it  is  incumbent  on  the  executor  to  shew 
that  he  used  every  available  means  in  his  power  to  ascertain  the  chance  of  success; 
and  that,  if  he  did  what  was  unfortunate,  he  acted  as  a  reasonaltle  man  would  have 
done,  in  similar  circumstances,  with  refinence  to  his  own  property,  and  [367]  after 
he  had  obtained  all  the  evidence  possible  relative  to  the  chances  of  success  or 
failure. 

I  apply  that  rule  to  the  present  case,  and  I  treat  this  matter  as  if  this  were  an 
ordinary  suit  for  the  administration  of  the  testatrix's  estate,  and  that  Mr.  Lister, 
having  had  £1900  belonging  to  her  estate  in  his  hands,  had  advanc('<l,  first,  £300 
and  then  £1()0(),  for  the  purposes  detailed  in  his  answer  and  evidence,  and  that 
having  so  done,  he  now  sought  to  have  these  advances  allowed  to  him  in  taking  his 
accounts. 

In  this  point  of  view,  I  think  that  this  sum  of  money  could  not  be  allowed  to  Mr. 
Lister  in  taking  his  accounts.  He  did  not,  in  my  opinion,  take  the  precautions 
which  were  fitting  and  proper  before  he  advanced  this  money  ;  and  that  if  he  had 
done  so,  he  would  not,  acting  prudently,  have  advanced  this  money.  In  the  first 
place,  there  is  no  evidence  before  mc  that  Fletcher  might  not,  from  other  sources, 
have  obtained  the  first  sum  of  £300,  which,  if  he  had  done,  it  would  not  have  affected 
the  testatrix's  mortgage  ;  if  he  could  not,  the  necessary  inference  is  that  such  inability 
arose  from  the  fact  that  the  security  of  the  ship  was  not  sufhcient  to  cover  such  an 
additional  advance.  With  regard  to  both  sums,  Mr.  Lister  seems  to  have  taken  no 
pains  to  ascertain  what  Avould  have  been  the  value  of  the  vessel,  even  after  that 
payment,  or  whether  the  advances  could  .safely  be  made.  The  burden  of  proof  to 
establish  this  lies  on  him  who  seeks  to  be  allowed  a  sum  which  has  been  wholly  lost 
to  the  testatrix's  estate.  He  took  no  step  whatever  for  this  purpose,  yet  the  fact 
that  the  Foundry  Company,  who  were  repairing  the  ship,  would  not  proceed  further 
without  an  advance,  was  very  strong  evidence,  whence  it  might  be  inferred  that,  in 
their  opinion,  it  was  at  least  probable  that  the  ship,  when  completed,  [368]  would 
not  be  worth  more  than  the  money  due  for  repairing  it.  This  is  confirmed  by  the 
evidence  before  me,  for  even  the  agent  of  the  company  who  repaired  the  ship  does 
not  put  the  value,  at  the  utmost,  as  exceeding  the  bill  due  to  them.  It  is  obvious, 
therefore,  that  Lister  took  no  pains  to  investigate  the  matter  at  all,  and  that,  if  be 
had  done  so,  he  would  have  discovered  that  it  was  a  foolish  and  rash  matter  to  advance 
further  money  ;  but  that  if  nothing  could  be  realized  from  the  property  as  it  stood, 
nothing  could  be  got  l>y  advancing  further  money  upon  it. 

In  the  case,  therefore,  which  I  have  supposed,  of  Mr.  Lister  having  in  his  hands 
assets  belonging  to  the  estate  of  the  testatrix,  I  am  of  opinion  that  these  advances 
could  not  be  allowed  to  him  in  taking  this  account,  but  that  he  woidd  have  to 
be  charged  with  that  amount,  as  a  loss  improperly  occasioned  by  him  to  the 
estate. 

The  case,  however,  becomes  much  stronger  against  him,  when  it  is  considered  that 
he  borrowed  money  for  this  purpose,  which  is  always  a  more  hazardous  proceeding 
than  the  laying  out  of  money  already  existing.  If  the  matter  had  rested  between  the 
Plaintiffs  and  Lister,  and  the  interests  of  no  other  persons  had  been  concerned,  this 
point,  in  the  present  state  of  the  assets,  would  have  been  immaterial,  for  no  a.ssets 
exist  out  of  which  Lister  could  seek  for  payment,  and  it  could  not  be  contended  that 
the  Plaintifl's  were  liable  to  repay  the  advances  made.  The  consideration  of  the  point, 
however,  has  become  important,  for  the  purpose  of  determining  the  ulterior  question 
affecting  the  banking  company. 

On  the  first  (juestion,  viz.,  that  which  arises  between  the  Plaintiffs  and  the 
Defendant  Lister,  therefore,  I  am  [369]  of  opinion  that  if  there  had  been  finther  and 
other  assets  of  the  testatrix,  exceeding  the  £1900  advanced,  Lister  could  not  have 
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iieeii  untitled,  out  of  those  assets,  to  the  repayment  of  the  two  sums  advanced  by  him 
II  the  manner  and  under  the  circumstancfs  I  have  already  stated. 

I  now  come  to  the  consideration  of  the  next  (inestion,  which  regards  the  interest 
]f  the  hauking  company  and  the  claim  made  by  the  Plaintifi's  against  them.  I 
f'onsider  this,  in  the  first  instance,  independently  of  the  deed  of  the  Kith  January 
j  852,  and  1  shall  then  consider  how  it  is  affected  by  that  deed.  The  mode  by  which 
|hese  sums  were  appropriated  by  Mr.  Lister,  in  April  1.S51,  1  have  already  noticed. 
ie  was  both  the  borrower  and  the  lender.  It  is  not  denied  that,  as  the  agent  of  the 
lank,  he  had  the  authority,  as  well  as  the  power,  to  advance  the  money  of  the  bank 
I)  such  persons  as  he  should  think  fit  ;  and  all  facts  known  to  him,  as  executor, 
vere  also  known  to  him  as  agent  of  the  bank,  and  must  bind  and  conclude  the 
,ianking  company,  exactly  in  the  same  manner  as  if  they  had  acted  directly  Iti  the 
transaction  with  full  notice  of  them.  The  circimistance  of  his  also  being  the 
i!xecutor  does  not,  in  my  opinion,  affect  or  alter  the  tran.saction,  and  I  look  at  it 
jixactly  in  the  same  light  as  I  should  do,  if  he  had  advanced  money  to  a  third  person, 
H'ho  had  been  the  executor  of  the  testatrix,  and  that  when  he  did  so,  he  knew  all 
the  facts  connected  with  the  estate,  and  knew  the  purposes  for  which  it  was 
[•.dvanced. 

!  It  was,  therefore,  an  advance  by  the  agent  of  the  banking  company,  on  behalf  of 
'hat  company,  to  the  executor  of  the  testatrix,  without  taking  any  security  from  him, 
|i,nd  made  in  order  to  enable  the  executor  to  lend  the  money  to  Fletcher,  to  be  by 
jiim  applied  in  [370]  discharging  a  lien  which  the  shipbuilders  had  on  the  "Engineer," 
!ind  all  this,  coupled  with  the  knowledge  that  Fletcher  had  covenanted  to  mortgage 
ihat  vessel  to  the  testatrix,  and  that  the  mortgage  constituted  the  first  charge  on 
hat  ves.sel,  as  soon  as  it  was  registered. 

If  the  agent  of  the  bank  and  the  executor  had  been  distinct  persons,  and  the 
money  had  been  advanced  by  the  agent  of  the  bank,  upon  an  assignment  of  the 
;estatrix's  moitgage  by  the  executoi-,  and  without  a  knowledge  of  the  purpose  for 
;vhich  the  executor  refpiired  the  money,  the  case  would  have  been  wholly  diSerent, 
|iiid  whatever  might  have  been  the  rights  of  the  ce.'i/uis  que  trust  against  the  executor, 
t  would  not  have  affected  the  bank;  but  no  such  contract  is  made.  The  union  of 
i)Oth  characters  in  Lister  would  have  rendered  it  extremely  difficult  to  make  any 
hontract  to  this  effect,  which  would  have  been  legal  and  effectual.  A  contract  requires 
I  wo  parties  to  it,  and  a  man  in  one  character  can,  with  difficulty,  contract  with 
himself  in  another  character.  But,  in  this  case,  it  is  not  even  alleged  that  the 
iirigiual  advance  was  made  on  the  security  of  the  testatrix's  mortgage  ;  on  the 
I'ontrary,  nothing  was  done  with  reference  to  it.  Probably  Mr.  Lister  thought  that 
fhe  vessel  would  be  al)le  to  pay  both  charges,  but  whether  this  was  so  or  not,  all 
'hat  occurs  is,  the  introduction  of  the  two  entries  in  the  books  of  the  bank,  which 
[■ntries  I  consider  as  wholly  inoperative  for  any  purpose,  except  to  shew  the  object 
'or  which  leister  wanted  and  took  the  moneys.  The  facts  I  consider  to  be,  in  effect, 
liothing  more  than  this  : — That  Lister  advanced  the  money  of  the  bank,  in  his  own 
l)erson  as  agent,  to  Fletcher,  and  took  an  assignment  of  the  ship  to  himself,  in  his 
'lanie  of  executor,  to  secure  these  advances,  in  addition  to  the  prior  mortgage  to  the 
jestatrix.  liut  even  regarding  it  as  a  bona  fide  advance  [371]  by  the  bank  to  the 
jixecutor,  for  the  purpose  for  which  it  was  applied,  it  could  not,  in  my  opinion,  be 
'"'>wed  to  the  bank  against  the  assets  of  the  testatrix.  As  an  advance  to  the 
iitor  of  the  testatrix,  it  might  bind  her  assets,  if  it  had  been  properly  and 
■tiiuticially  ai)plie<l  for  the  purposes  of  her  estate,  that  is,  if  the  re<lHi.i  tjite  trust  had 
liad  the  benefit  of  it.  In  that  event,  the  bank  would  have  been  entitled  to  be  repaid 
but  of  the  a.ssets  of  the  testatrix,  because  the  executor  would  have  been  so  entitled  ; 
i)Ut  the  right  of  the  bank  is  to  stand  in  the  place  of  the  executor,  and  it  is  here 
•onfined  to  his  right  as  against  the  assets  of  the  testatrix.  But  I  have  already  staled 
Iny  opinion  that  in  this  case,  the  executor  could  not  be  allowed  these  sums  against 
I  he  assets  of  the  testatrix.  If  a  man,  without  taking  any  security,  advances  money 
lo  another,  who  is  an  executor,  and  the  executor  informs  the  lender  that  he  reipiires 
he  money  for  the  purposes  of  the  testator's  estate,  but  in  fact  misapplies  the  monev, 
hat  cannot  bind  the  persons  interested  in  the  testator's  estate,  but  constitutes 
imply  a  general  debt  from  the  borrower  to  the  lender.     "  Whatever  may  have  been 
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tlic  old  decisions  upon  this  subject "  (I  am  quoting  the  words  of  Lord  Manners, 
in  the  case  of  Ihuius  v.  Power  (2  B.  &  B.  498),  "it  is  now  clearlj-  established  that 
whoever  will  deal  with  an  executor  for  the  assets  of  the  testator,  for  a  purpose 
perfectly  inconsistent  with  the  due  administration  of  the  assets,  subjects  himself  t^ 
the  consequences  of  a  denislarit."  I  think  that  the  same  observation  applies  tu  ii 
person  who  advances  money  to  an  executor,  confessedly  for  a  purpose  relating  to  tiii> 
testator's  estate,  which  is  perfectly  inconsistent  with  the  due  administration  of  the 
trust,  and  that  he  does  not  thereby  acquire  any  charge  on  the  assets  of  the  testatm-. 
When  the  person  lends  money  to  an  ex-[372]-ecutor,  in  order  that  he  may  ap])ly  it 
for  the  purposes  of  the  testator's  assets,  this  is  a  personal  debt  of  the  executor  ;  Imt 
if,  in  addition  to  that  the  lender  claims  repa3'ment  out  of  the  testator's  assets,  it 
can  only  be  in  case  he  can  shew  that  the  executor  himself  would  be  allowoil 
that  sum,  in  taking  the  accounts  of  the  testator's  estate.  This  is,  in  my  opinion, 
the  case  as  it  originally  stood,  and  the  original  loan  of  the  money  does  not, 
therefore,  give  the  banking  company  any  lien  on  any  part  of  the  assets  of  the. 
testatrix. 

I  now  come  to  the  deed  of  assignment  of  the  Kith  of  January  1852,  between 
Mr.  Lister  and  the  two  directors  of  the  bank,  which  is,  in  form,  an  assignment  of  the 
three  debts  due  from  Fletcher  and  of  the  ship,  to  seciu'e  a  sum  of  £1620,  then  for  the 
first  time  advanced  by  the  l)anking  company.  From  what  I  have  already  stated, 
it  follows  that  if  this  had  been  the  real  transaction,  it  might  have  constituted  a  good 
assignment  of  the  property  therein  mentioned  to  secure  that  advance.  But  the  real 
transaction  is  not  expressed  on  the  face  of  the  deed  ;  no  money  was  then  advanced  by 
the  bank  ;  it  was,  in  truth,  only  an  attempt  to  secure  the  sum  already  advanced  upon 
no  security  at  all,  and  by  that  means,  with  a  full  knowledge  of  the  whole  transaction 
and  of  all  matters  relating  to  it,  to  obtain  a  priority  over  the  ]iiior  mortgage  of  the 
testatrix  on  this  ship.  In  my  opinion,  neither  the  testatrix's  mortgage  nor  the 
interests  of  the  residuary  legatees  are  aflected  by  this  deed.  It  leaves  the  matter 
exactly  as  it  stood  before  it  was  executed.  The  deeds  and  their  recitals  disclose  fully 
all  matters  relative  to  the  mortgage  to  the  testatrix,  and  the  subsequent  advances  of 
money  by  Mr.  Lister,  and  if  these  prior  transactions  did  not  give  the  banking 
compau}'  a  charge  on  the  testatrix's  assets,  or  on  this  mortgaged  ship,  as  a  part  of 
them,  this  deed  did  not,  [373]  in  my  opinion,  mend  their  position  in  this  respect.  In 
fact,  on  this  part  of  the  case,  I  consider  it  as  coming  within  the  principle  of  the 
decision  of  Lord  Brougham  in  the  case  of  Ullsm  v.  Moore  (1  Myl.  &  Keen,  337). 

It  is  also  to  be  observed  that  this  case  is  free  from  any  question  respecting  the 
lien  of  the  shipbuilders,  because  no  assignment  of  that  lien  was  attempted  to  be 
taken,  if  it  could  have  been  ;  but  that  lien,  whatever  was  the  value  of  it,  disappeared, 
as  soon  as  the  money  was  paid  to  them  and  the  vessel  was  registered  under  the 
Registry  Act. 

The  short  result  of  my  opinion  is,  that  Mr.  Lister  was  not  justified  in  making  the 
original  advance  to  Fletcher  out  of  any  assets  of  the  testatrix  ;  and  that  such  advance 
being  made  b}'  him  as  agent  of  the  bank,  with  a  full  knowledge  of  the  testatrix's 
mortgage,  it  did  not  affect  that  mortgage,  or  give  the  bank  any  priority  over  it ;  and 
that,  although  it  may  have  given  the  banking  company  a  charge  on  the  vessel,  it  did 
not  displace  the  prior  charge  of  the  testatrix  ;  and,  consequently,  that  the  proceeds  of 
the  sale  of  the  vessel  are  to  be  applied,  in  the  first  instance,  in  payment  of  what  is 
due  on  that  charge,  and  after  payment  of  that  amount,  of  what  is  due  to  the  banking 
company.  As,  however,  the  ship  has  not  produced  sufficient  for  the  first  purpose,  I 
am  of  opinion  that  the  banking  company  must  pay  the  £1140  into  Court,  to  the 
credit  of  the  cause,  to  be  administered  as  part  of  the  assets  of  the  testatrix. 

I  shall  make  the  usual  decree  to  account  against  Mr.  Lister,  but  in  taking  that 
account,  no  allowance  is  to  be  made  to  him  in  respect  of  the  two  sums  of  £300 
and  [374]  £1300,  obtained  bj'  him  from  the  moneys  of  the  banking  compan}^  and  I 
.shall  declare  that  the  testatrix's  estate  is  not  liable  to  repay  those  sums  or  any  part 
thereof.  I  shall  stay  all  further  proceedings  in  the  suit  against  the  Defendants,  who 
represent  the  banking  company.  But  as  the  suit  has,  in  my  opinion,  up  to  this  point, 
been  occasioned  bj-  the  contention  of  the  banking  company  and  of  the  Defendant 
Lister,  which  I  am  of  oi^inion  cannot  be  sustained,  they  must  pay  the  costs  up  to  and 
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including   the   hearing ;    the   future   costs    will    be   dealt    with    as   in   an    ordinary 

,.dministration  suit. 

'      Reserve  further  consideration. 

Xt>TE. — Affirmed  on  appeal  by  the  Lords  Justices  on  the  3d  December  185.5,  who, 
i]  addition,  charged  the  bank  with  interest  at  i  per  cent. 


[374]    III  re  The  Tiverton  M.^rket  Act.    Ex  parte  Tanner. 
3Iarch  29,  April  16,  1855. 

S.  C.  2i  L.  J.  Ch.  657  ;  1  Jur.  (N.  S.)  487.     For  subsequent  proceedings  as  to  costs, 
see  26  Beav.  239.     Followed,  In  re  Jtkinsm  [1892],  3  Ch.  52.] 

nder  a  devise  to  the  children  of  A.  and  to  the  heirs  of  their  respective  bodies,  the 
cliildren  take  as  joint-tenants  for  their  lives,  with  several  inheritances  in  tail,  but 

j    under  a  devise  to  them  and  the  heirs  of  their  bodies  respectively,  they  take  as 

|i   tenants  in  common  in  tail. 

jA.  devise  to  A.  and  B.  and  their  "respective  heirs,"  gives  to  them  a  joint-tenancy  for 

i    life  with  several  inheritances  in  fee. 

The  testator  devised  some  freehold  property  to  his  wife  durante  viduitate,  with 
.emainder  to  his  son  Henry  Marder,  for  life  ;  and  from  and  after  his  decease,  unto  the 
jbild  and  children  of  his  body  lawfully  to  be  begotten,  and  to  the  heirs  of  their 
V:espective  bodies  lawfully  issuing.  He  then  proceeded  as  follows: — "And  in  default 
)f  such  i.ssue,  then  I  give  and  devise  the  said  dwelling-houses,  gardens  and  premises 
liuto  Sarah  [375]  Marder,  ray  daughter,  for  and  during  the  term  of  her  natural  life, 
jind  fiom  and  after  her  decease,  then  I  devise  the  said  dwelling-houses  and  premises 
unto  Ihf  child  ami  rhildmi  of  her  hodi/  latvfully  to  be  begotten,  ami  to  the  heirs  of  their 
i^prdive  boilir.s  lawfully  issuing." 

The   testator  died  in    1776,  and  his    widow  in    1795.     The  testator's  daughter 
inarried  Tanner,  and  had  six  children;  she  died  in  1840,  and  in   1844  Henry  Marder 
ilied  without  having  had  issue,  at  which  time  some  of  the  children  of  the  testator's 
I'lMLjhter  were  dead. 

Fhe  property  was  compulsorily  taken  under  the  Tiverton  Market  Act  (6  Geo.  4) 
.(chapter  c.\.\.\i.\.)  for  the  jnirpose  of  the  Act,  and  the  purchase-money  was  paid  into 
.Court,  and  invested  in  £416,  Is.  consols.  A  disentailing  deed  having  been  executed, 
II  petition  was  presented  by  some  of  the  children  to  obtain  payment  out  of  Court  of 
ithe  fund,  and  a  question  arose  as  to  the  estates  taken  by  the  children  under  the  above 
'devise. 

I  Mr.  R.  Palmer  and  Mr.  Karslake,  in  support  of  the  petition,  contended  that  the 
iword  "respective,"  attached  to  the  gift  to  the  heirs  of  the  bodies  of  the  children,  had 
Ithe  effect  of  severing  the  respective  shares  of  the  children,  and  of  creating  a  gift  to  a 
jclass  of  children  as  tenants  in  common  in  tail. 

Mr.  Berkeley,  for  the  Tiverton  Market  Company,  asked  for  his  costs  out  of  the 
Ifund.  [The  M.vsteu  of  the  Roll.s.  No  ;  it  is  for  their  benefit  that  there  should  be 
nil  investment.] 

-Ml-.  Sehvyn,  for  one  of  the  children.  The  children  take  as  joint-tenants  for  their 
[lives  and  the  life  of  the  [376]  survivor,  with  separate  inheritances  in  tail,  for  a  gift  to 
Sseveral  (who  cannot  intermarry),  and  the  heirs  of  their  bodies,  is  a  joint-tenancy  for 
jlife,  and  several  inheritances  in  tail  ;  Forrest  v.  Whitewaij  (3  Exch.  367)  ;  Edwards  v. 
IChuinpiim  (1  De  G.  &  Sm.  77);  Co.  Litt.  (p.  184  a.);' 2  Jarm.  Wills  (pp.  158-206 
|(2d  ed.) ).  The  word  "  respective  "  applies  oidy  to  the  heirs,  and  not  to  the  children, 
land  the  recent  case  of  Doe  d.  Litllewond  (4  Meos.  iV  Wels.  229),  is  an  authority 
ioxactly  in  point. 

Mr.  R.  Talmer,  in  reply,  contended  that  the  authorities  could  not  be  applied  to  a 
case  like  this,  where  there  was  an  evident  intention  to  sever  the  shares,  and  that  the 
intention  to  sever  was  the  same,  whether  annexed  to  the  words  of  inheritance  or  to 
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the  original  gift.  That  the  object  and  effect  was  the  same,  whether  the  words  (jf 
severance  were  at  the  beginning  or  at  the  end  of  the  clause,  and  that  this  devise  was 
the  same  as  if  the  gift  had  been  "to  the  children  respectively,  and  to  the  respectiv. 
heirs  of  tlioir  bodies." 

The  M.\ster  of  the  Rolls  reserved  judgment. 

.l/riil  15.  The  M.\stek  ok  the  IJoli.s  [Sir  John  Romilly].  I  am  of  opiiiinn 
that  these  words  create  a  joint-tenancy  foi-  life,  with  several  inheritances  in  tail.  It 
is  not  disputed  that  "if  lands  be  given  to  two  men,  and  to  the  heirs  of  their  l\v(] 
bodies  begotten,  in  this  case  the  donees  have  a  joint  estate  for  the  term  of  their  two 
lives,  and  yet  they  have  several  inheritances  in  tail."  (Littleton's  Tenures,  s.  L'S3.) 
But  it  is  contended  that  in  the  present  case  the  word  "rcspirliir"  creates  a  tenancy  in 
common  in  tail,  and  that  the  expression  applies  not  oidy  to  the  iidieritance,  but  to 
the  whole  [377]  estate  of  the  children.  I  think,  however,  that  the  word  "respective" 
expres.ses  ordy  that  which  the  law  would  imply  without  it.  If  lands  were  given  to  a 
man  and  woman,  and  the  heirs  of  their  bodies,  this  would  be  an  estate  in  special  tail 
(Littleton's  Tenures,  s.  16),  and  the  word  "respective,"  if  introduced  before  the  word  ■ 
"heirs,"  would  have  the  eflect  of  making  the  man  and  woman  joint-tenants  for  life. 
It  would  be  the  same  as  if  the  gift  were  to  a  man  and  woman  who  couhl  not  marry, 
and  the  heirs  of  their  bodies.  So  if  an  estate  were  devLsed  to  two  and  their  heirs, 
they  would  be  joint-tenants  in  fee-simple,  and  if  not  severed  the  survivor  would  take 
the  whole  ;  but  if  the  words  "  respective  heirs  "  were  introduced,  and  it  were  a  devise 
to  A.  and  B.  and  to  their  respective  heirs,  I  should  be  of  opinion  that  they  were 
jnint-tenants  for  life,  with  several  inheritances  in  fee.  (Doc  d.  Litth-wood  v.  Grren, 
4  M.  &  W.  229).  I  think  I  must  give  the  same  effect  to  these  words  as  I  should  in 
the  case  suggested,  and  I  must  confine  the  application  of  the  word  "  respective  "  to 
the  inheritance  given  after  the  estate  to  the  children.  If  the  devise  had  been  "  to  the 
children  and  the  heirs  of  their  bodies  respectively,"  I  should  have  held  them  tenants 
in  common  in  tail.  Here  the  expression  "  respective  "  is  limited  to  the  inheritance, 
and  these  are  fit  words  to  create  a  joint  estate  for  life,  with  several  estates  of  inherit- 
ance in  tail.  I  think  it  would  be  impossible  to  give  any  other  construction  to  these 
words,  if  the  question  arose  upon  a  deed,  and  there  is  nothing  from  which  I  can  come 
to  a  ditferetit  conclusion  when  they  are  used  in  a  will.  The  children  were,  therefore, 
joint-tenants  for  the  term  of  their  lives,  with  several  inheritances  in  tail. 

[378]     /n  ?r  Lewin',s  TRU.ST.     .¥«rc/t  29,  ^pn716,  1855. 

The  Court,  under  very  peculiar  circumstances,  ordered  the  whole  income  of  a  fund  in 
Court  belonging  to  a  feme  covert,  who  had  committed  adidtery,  to  be  paid  to  her, 
on  terms. 

On  a  marriage  the  wife  had  brought  £2000  into  settlement,  and  the  husband 
about  £3000,  and  he  had  also  bound  his  estate  for  about  £5000  more.  These  funds 
had  been  settled  on  the  husband  for  life,  with  remainder  to  the  wife  for  her  life,  for 
the  support  of  herself  and  children,  with  remainder  to  the  children. 

The  wife  committed  adultery  with  a  foreigner,  and  the  husband  obtained  a  divorce 
a  mensa  el  thoro,  but  not  a  vinculo  mairiinonii,  in  which  case  he  could  not  have  ititer- 
terfered  with  her  enjoyment  of  her  future-aoiuired  property.  The  husband  had 
procured  her  to  be  imprisoned  in  Paris  in  the  common  gaol,  and  refused  her  any 
support,  except  on  humiliating  terms. 

The  husband's  income  was  £1500  per  year,  but  the  wife  had  none,  and  she 
continued  to  live  with  the  adulterer  by  whom  she  was  supported.  She  became 
entitled  to  £1.323,  6s.  7d.  three  per  cent.  Reduced,  which  had  been  paid  into  Court  by 
the  trustees  of  a  will. 

The  husband  now  presented  a  petition  for  payment  of  the  £1323,  6s.  7d. 

The  wife  presented  a  cross-petition,  claiming  an  equity  to  a  settlement  out  of  that 
fund. 

Mr.  Lloyd  and  Mr.  Goldsmid,  for  the  husband. 

Mr.  R.  Palmer  and  Mr.  Shapter,  for  the  wife. 
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[379]  The  following  cases  were  cited,  Harrow  v.  Barrow  (18  Beav.  535) ;  Moore  v. 

Moore  (1  Atk.  272) ;  Ball  v.  MonUjomerii  (2  Ves.  jun.  191) ;  Carr  v.  Eastahroolce  (4  Ves. 
1 146) ;  BuUock  v.  Mennes  (4  Ves.  798) ;  Greedy  v.  Lavender  (13  Beav.  62) ;  In  re  Anne 
j  Wath:r  (LI.  &  G.  temp.  Sugd.  299) ;  Coster  v.  Coster  (9  8ini.  604) ;  Ball  v.  Coutts 
I  (1  Ve.s.  .^  B.  304). 

I  The  Ma.stek  of  the  Rolls  [Sir  John  Komilly]  ordered  that,  upon  the  wife 
J  undertaking  to  reside  in  England  and  to  have  no  further  communication  with  the 
I  adulterei',  who  was  abroad,  £100  and  her  costs  should  be  paid  out  of  the  £1323,  6s.  7d. 
;  Reduced,  and  that  the  residue  should  be  carried  to  a  separate  account  and  the  income 
i  paid  to  her  for  life,  subject  to  further  order,  with  liberty  to  apply  as  to  capital.     But 

he  directed  the  order  not  to  be  drawn  up,  in  order  to  see  whether  the  husband  would 

■  make  a  better  arrangement. 

> 

.ijiril  16.     On  the  16th  of  April  1855  it  was  ordered,  by  arrangement,  that  the 

husband  should  pay  her  £100  a  year,  and  £100  down,  to  discharge  some  of  her 

.'pressing  debts  and  to  enable  her  to  pay  for  a  small  outfit — that  all  costs  should  be 

J  raised  uiit  of  the  £1323,  6s.  7d.,  and  that  the  dividends  of  residue  should  accumulate 

land  be  added  to  the  capital  for  the  children,  subject  to  furthei-  order. 


[380]    YoNUE  V.  FuRSE.     Ajnil  18,  1855. 
[Discussed  and  followed,  In  re  Muffett,  1888,  39  Ch.  D.  534.] 


A.  B.  purchased  an  estate  in  consideration  of  an  annuity.  It  was  thereupon  charged 
upon  the  purchased  and  also  on  another  estate,  and  A.  B.  covenanted  to  pay  it. 
On  A.  B.'s  death.  Held,  that  his  personal  estate  was  the  primary  fund  for  payment 
of  the  annuity. 

In  1848  the  testator,  John  H.  Furse,  purchased  "the  Beaford  estate"  from 
'Wheeler,  in  consideration  of  a  life  annuity  of  £500.  By  the  conveyance,  after 
,  reciting  that  the  ainiuity  was  to  be  secured  by  the  covenant  of  the  testator  and  a 
I  charge,  Wheeler  conveyed  the  estate  to  Furse  and  his  heirs,  to  the  use  and  intent 
I  that  trustees  should  receive  thereout  a  rent  charge  of  £500  a  year,  during  the 
I  vendor's  life,  in  trust  for  the  vendors,  with  powers  of  distress  and  entry,  i\.-c.,  and 
subject  thereto,  to  the  use  of  Furse  absolutely.  Mr.  Furse  covenanted  to  pav  the  life 
'annuity,  and,  by  an  indenture  of  even  date,  he  also  charged  an  estate  of  his  own, 
i  called  Hartland,  with  payment  of  it. 

I  The  testator  died  in  August  1854  intestate  as  to  his  real  and  as  to  the  residue  of 
1  his  personal  estate,  and  the  question  now  arose,  between  his  heirs  and  next  of  kin, 
which  was  the  primary  fund  for  the  payment  of  thi.s  annuity.  His  co-heirs  contended 
'that  it  was  payable  out  of  the  personal  estate,  and  the  next  of  kin  insisted  that  it  was 
:  charged  ])riniarily  on  the  Beaford  and  Hartland  estates. 

Mr.  II.  Palmer  and  Mr.  Surrage,  for  the  Plaintitl's.  The  annuity  is  payable  out 
of  the  personal  estate.  The  deed  of  conveyance  recites  that  the  annuity  was  to  be 
■secured  by  the  covetiant  of  the  testator  and  by  a  charge.  The  covenant,  being 
'mentioned  first,  shews  that  it  was  the  first  security,  and  the  word  "secured"  points 
I  to  the  personal  obligation  alone. 

[381]  Mr.  Follett  and  Mr.  C.  C.  Barber,  for  the  other  co-heir.  The  seciu-ity  for 
(payment  of  the  annuity  is  threefold  :  first,  the  covenant  by  the  testator  to  pay  ; 
'secondly,  the  charge  on  the  purchased  estate  ;  and  thirdly,  the  charge  on  the  au.xiliary 
j  estate.  Now  the  contract  is  jirimd  fade  a  personal  contract,  and  the  covenant  to  pav 
.is  absolute,  the  primary  fund,  therefore,  for  payment  is  the  personal  estate,  as  in  the 
I  case  of  a  mortgage;  Barhaui  v.  Earl  of  Thanet  (3  Myl.  \-  K.  607);  jrarinq  v.  Ward 
1(7  Ves.  332,  336^. 

;  Mr.  Bagshawe  and  Mr.  Bagshawe,  jun.,  for  some  of  the  next  of  kin.  The 
iBeafonl  ami  Hartland  estates  are  primarily  liable  to  the  i)ayinent  of  the  annuity.  It 
lis  true  that  in  the  recital  of  the  contract  in  the  deed  of  conveyance,  the  covenant  is 
mentioned  first,  but  then  the  conveyance  is  to  the  use  that  the  trustees  shall  receive 
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and  take  £500  a  year  out  of  the  estate,  and  hold  the  same  on  trust  for  the  vendors. 
An  agreement  of  this  kind  entitles  a  vendor  of  the  land,  not  only  to  the  security  df 
the  charge,  but  to  the  covenant  of  the  purchaser  for  the  payment  of  the  ainuiity  ; 
flown-  V.  ('(wpiT  ('2  Hare,  -tOfS) ;  but  the  substantial  contract  was  that  a  rent  chaiiio 
should  be  granted  out  of  the  estate,  and  that  the  vendor  should  thus  retain  a  part  uf 
the  estate.  The  personal  covenant  was  intended  only  to  come  in  aid  of  and  as  a 
security  for  the  rent  charge.  But  it  is  said  that  the  contract  is  personal,  and  the  case 
of  a  mortgage  is  referred  to,  in  which  the  money,  though  charged  on  the  land,  is 
payable  out  of  the  personal  estate,  except  where  the  late  Act,  in  certain  cases,  makes 
it  primarily  a  charge  on  the  land.  This  case  is  not,  however,  similar  to  that  of  a 
mortgage,  it  is  not  one  where  a  mortgagor  raises  money  for  his  own  ])nrposes  and 
secures  its  repayment  by  a  mortgage,  in  which  case  the  estate  is  merely  pledged  for 
the  debt  which  is  to  be  paid  out  of  the  personal  estate.  Here  [382]  there  is  no  debt 
but  a  legal  rent  charge.  When  a  mortgage  is  given  as  a  security  for  raising  a  sum  of 
money  for  a  special  purpose,  and  not  to  secure  a  debt  of  the  mortgagor,  even  though 
the  mortgagor  covenants  to  pay  the  mone}-,  it  is  not  primarily  payable  out  of  the 
personal  estate.  The  covenant  is  "merely  a  matter  of  form  and  only  auxiliary.''  In 
Giati's  V.  Ilirh  (6  Sim.  398),  a  father  agreed  to  secure  a  marriage  portion  for  his 
daughter,  and  mortgaged  land  for  that  purpose,  and  he  covenanted  to  pay  the  money  ; 
it  was  held  that  the  mortgaged  land  was  not  to  be  exonerated  out  of  the  personal 
estate.  This  is  a  legal  rent  charge  payable  out  of  the  estate,  and  the  personal 
covenant  is  merely  thrown  in  as  an  additional  .security,  it  being  the  intention  that 
the  real  estate  should  bear  the  burden  ;  Ker  v.  Cldmrij  (Sugd.  Cone.  View,  137).  In 
Hii-llinff  v.  Boi/cr  (3  Macn.  iV:  G.  635),  a  testatrix  having  bequeathed  leasehold 
property,  which  was  held  subject  to  a  covenant  to  repair,  it  was  held,  on  general 
principles,  that  the  legatee  must  take  it  cum  omir,  and  subject  to  the  dilapidations 
existing  at  the  testatrix's  death  ;  Coote  on  Mortgages  (p.  480  (3d  edit.))  was  cited. 

Mr.  Jessel  (in  the  absence  of  Mr.  Koupell),  for  the  testator's  widow.  This  is  a 
case  of  a  simple  rent  charge.  No  authority  can  be  produced  for  the  position  that  the 
personal  estate  is  the  primary  fund  to  pay  a  legal  rent  charge,  and  it  is  contrary  to 
every  principle  to  bo  derived  from  the  decided  cases. 

There  are  three  classes  of  cases,  first,  where  the  money  secured  is  the  debt  of  the 
party  securing  it ;  secondly,  where  it  is  not,  but  arises  from  some  arrangement  by 
which  he  has  agreed  to  secure  it ;  and  thirdly,  where,  properly  speaking,  there  is  no 
debt  at  all,  but  a  sum  is  to  be  paid  or  raised  under  the  provisions  of  a  [383]  settle- 
ment, or  the  like,  and  in  order  to  raise  it,  the  owner  of  the  estate,  besides  creating 
the  charge,  has  entered  into  a  covenant  to  pay  it.  According  to  the  decisions,  the 
personal  estate  is  primarily  liable,  in  the  first  case,  but  not  in  the  latter.  Where  the 
estate  is  the  original  and  the  covenant  only  an  additional  and  auxiliary  security, 
there,  as  between  legal  and  personal  representatives,  the  first  must  be  exhausted 
before  recourse  can  be  had  to  the  second. 

Mr.  Lloyd  and  Mr.  Henry  Stevens,  for  trustees. 

The  M.\ster  of  the  Kolls  [Sir  John  Komilly].  I  cannot  distinguish  this  from 
the  ordinary  case  of  the  purchase-money  for  an  estate  being  allowed  to  remain  a 
charge  upon  it.  The  case  is  not  embarrassed  by  the  person  who  advances  the  money 
or  allows  it  to  remain  being  also  the  vendor,  for  if  a  third  party  had  advanced  the 
money  to  purchase  an  estate,  and  in  consideration  of  the  advance  the  purchaser  had 
given  him  a  rent  charge  on  the  estate  and  had  covenanted  to  paj'  the  annuity,  I 
should  have  had  no  hesitation  in  coming  to  the  conclusion  that  this  would  be  a  debt 
of  the  purchaser,  payable  primarily  out  of  his  personal  estate.  Here  a  debt  was 
contracted  by  the  purchaser  to  the  vendor  ;  for  the  purpose  of  securing  it,  he  gave  a 
charge  on  the  estate  and  a  personal  covenant  to  pay  it,  which  bound  his  personal 
estate.  It  can  make  no  diflTerence  whether  the  purchase-money  was  to  be  paid  in  a 
gross  sum,  or  from  time  to  time,  by  way  of  an  annuity  for  life ;  it  is  equally  a  debt 
and  charge  upon  the  personal  estate,  and  in  either  case  the  personal  estate  is  the 
primary  fund  to  pay  it. 
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[384]    Harris  v.  The  North  Devon  Railway  Company.     Apnl  23,  1855. 

Directors  had  power,  on  non-payment  of  calls,  to  sue  for  them  or  forfeit  and  sell  the 
shares.  They  proposed  to  a  shareholder  to  relieve  him  from  further  liability,  on 
his  consenting  to  an  absolute  forfeiture.  He  assented,  but  the  directors,  having 
afterwards  discovered  that  he  was  in  good  circumstances,  refused  to  complete.  The 
Court  declined  to  compel  the  directors  specifically  to  perform  the  contract. 

The  discretion  of  directors  to  forfeit  shares  for  non-payment  of  calls  is  a  trust,  to  be 
exercised  for  the  benefit  of  all  the  shareholders. 

The  Defendants,  The  North  Devon  Railway  and  Dock  Company,  were  incor- 
porated by  Acts  of  Parliament,  and,  by  the  68th  section  of  the  first  of  those  Acts, 
Ithe  diiectors  of  the  company  were  empowered  to  make  calls  on  shares,  and  it  was 
(thereby  enacted  that  if  any  owner  of  shares  should  neglect  or  refuse  to  pay  the  calls 
[thereon,  it  should  be  lawful  for  the  company  to  sue  for  and  recover  the  same,  or  to 
[declare  the  shares  forfeited,  and  to  order  them  to  be  sold;  provided  that  no 
[advantage  should  be  taken  of  any  forfeiture  without  giving  notice  to  the  shai'e- 
i  holder  in  writing,  and  observing  the  other  formalities  therein  mentioned.  In 
i another  of  the  Acts,  passed  in  1847,  the  Companies  Clauses  Consolidation  Act  was 
ji incorporated.  The  Plaintiff  was  at  first  a  registered  proprietor  of  130  shares,  but 
;  these  were  subsequently  reduced  to  50,  on  which  there  being  arrears  of  calls, 
.amounting  to  £400,  unpaid,  a  correspondence  relative  thereto  took  place  between  the 
;.  Plaintirt'  and  the  solicitors  of  the  company,  which  resulted  in  a  letter  from  the 
solicitors  to  the  Plaintiff',  dated  8th  November  1854,  and  written  by  the  retiial  order 
^of  the  board  of  directors,  stating  that  the  directors  had  come  to  the  determination  of 
(allowing  the  PlaintitV,  if  he  pleased,  to  forfeit  his  shares  ;  that,  in  default  of  their 
'receiving  the  arrears,  they  could  of  course  forfeit  the  shares  without  his  consent ;  but 
;in  that  case  he  would  be  entitled,  at  any  time  before  the  shares  were  actually  sold,  to 
I  redeem  them  on  payment  of  arrears,  &c.  ;  that  the  directors  meant,  if  he  wished  a 
forfeiture,  to  rec(uire  him  to  renounce  the  right  of  redemption,  [385]  and  to  consent 
I  to  final  and  complete  forfeiture  and  surrender  ;  that  he  would  then  be  relieved  from 
(further  liability  ;  and  that  if  he  assented  to  the  proposition,  he  was  to  sign  a  form  of 
Iconsent  to  abandon  the  shares.  To  this  the  Plaintiff,  by  letter  dated  the  13th  of 
Ithe  same  month  of  November,  replied,  that  he  would  be  happy  to  have  the  shares 
fiiifeited  on  the  terms  proposed. 

On  the  24th  of  the  same  month,  however,  the  solicitor  wrote  to  the  Plaintiff  a 
.  letter,  stating  that,  on  reconsideration  of  the  case,  the  board  were  not  prepared  to 
i  make  a  forfeiture  of  his  shares,  and  in  January  following  the  Defendants  brought  an 
taction  against  the  Plaintiff  for  the  recovery  of  the  arrears.  The  Plaintiff  then  filed 
'  his  bill  for  a  specific  performance  of  the  agreement.  A  motion  now  made  on  behalf 
[of  the  Plaintiff  for  an  injunction  to  restrain  the  action  was  turned  into  a  motion  for 
a  <lecreo. 

From  the  evidence  it  appeared  that  the  directors  had  made  the  offer  of  forfeiture, 
I  in  the  belief  of  the  Plaintiff's  want  of  means  to  pay  the  arrears  :  but  beforethe  final 
I  completion  of  the  forfeiture  and  surrender,  they  discovered  that  on  the  9th  of  November 
j  the  Plaintiff  had  allowed  himself  to  be  nominated  for  the  office  of  Mayor  of  Bivrnstaple, 
land  though  unsuccessful,  he  was  afterwards,  on  the  26th  of  December  1854,  elected 
I  mayor,  the  office  having  become  vacant  by  death.  On  that  occa.sion,  in  pursuance  of 
i  the  provisions  of  the  Municipal  Corporation  Act,  he  made  a  declaration  that  he  was 
[  seised  or  possessed  of  real  and  personal  estate  to  the  amount  of  £500.  The  Defendants 
i  thereupon  insisted  on  payment  of  the  arrears,  and  refused  to  carry  into  eft'eet  the  alleged 
[ii;ri'fim'nt  to  forfeit. 

[386]  Mr.  R.  Palmer  and  Mr.  Waller,  for  the  motion,  contended  that  the  agreement 

I  contained  in  the  letters  of  the  8th  and  i:Uh  of  November  1854  constituted  a  binding 

I  agreement  on  the  Defendants  to  declare  the  fifty  shares  forfeited,  and  to  release  the 

Plaintiff  from  all  further  lial)ility,  and  conseiiuently  that  it  was  inequitable  to  sue  him 

at  law  for  the  arrears.     That  the  contract  satisfied  the  13th  section  of  the  Statute  of 

Frauds  (29  Car.  2,  c.  3) ;  for  it  was  in  writing,  and  if  made  between  private  persons, 
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was  binding  and  capable  of  being  enforced,  and  therefore  though  not  signed  by  a 
committee  or  by  two  directors,  as  provided  by  tlie  97th  section  of  the  Com  pan  its 
Clauses  Consoh'iiation  Act  {!S  Vict.  c.  10),  but  only  by  their  agent,  it  might  be  enforced 
They  cited  The  iMivcs  Hoyal  Socktij  \.  Miujmuj  {-H  L.  .).  (Kxch.)  7). 

Mr.  FoUett  and  Mr.  C.  M.  Koupell,  for  the  Defendants.  The  declaration  of 
forfeiture,  even  if  properly  made  with  notice  in  writing,  is  not,  until  confirmation  ai 
a  general  or  special  general  meeting  of  the  company,  any  defence  to  an  action  fur 
calls  ;  Londvn  and  Hrightm  Itaihvaij  Company  v.  Fairchnigh  (3  Scott,  N.  K.  68  ;  2  Man, 
iV'  Gr.  674  ;  2  Eailw.  Cas.  r)44),  and  forfeiture  is  not  a  substitutional  but  a  cumnlativf 
remedy  ;  Great  Nmihn~n  L'ailnai/  Conqiany  v.  Kennnli/  (6  Kailw.  Cas.  .'J ;  4  Exch.  417) ; 
an  injunction  therefore  cannot  be  granted.  The  alleged  contract  is  not  conformable 
with  the  recjuisites  of  the  97th  section  of  the  Companies  Clauses  Consolidation  .Vet 
(8  Viet.  c.  16);  and  even  if  it  were  .so,  it  is  not  an  agreement  of  which  specific 
performance  can  be  enforced,  for  the  directors  had  no  power,  under  the  circumstances, 
to  enter  into  it,  or  to  release  any  shareholders  from  payment  of  calls  upon  their  share.s 
or  from  the  obligations  of  ownership.  The  duty  [387]  of  the  directors  is  to  sue  fur 
and  get  in  the  calls  upon  the  shares,  but  not  to  arrange  with  proprietors  to  release 
them  from  obligations  in  which  the  other  shareholders  are  inteiested.  There  is  nothing 
to  take  this  case  out  of  the  ordinary  jurisdiction  of  a  Court  of  Common  Law,  anil  biing 
it  into  equity.  It  is  a  contract  to  acquire  shares  of  a  shareholder  for  a  particular  con- 
sideration, or  to  buy  the  shares  at  a  particular  price,  the  directors  had  no  power  so  to 
contract.  It  would  be  illegal  and  nugatory  if  they  purchased  them  direct,  and  even 
if  they  were  surrendered,  the  shareholder  would  not  be  relieved,  for  the  transaction 
would  be  ultra  rires,  unless  efl'ected  in  the  manner  prescribed  by  the  Act. 

Mr.  K.  Palmer,  in  reply,  insisted  that  the  mere  declaration  of  forfeiture  was 
sufficient,  and  would  operate  as  such,  and  it  was  only  for  the  benefit  of  the  shareholder 
that  it  was  confirmed  by  a  general  meeting.  He  referred  to  llie  Kdinhvrgh,  Lrdh  and 
Kncliaren  Itaihvaij  Company  v.  HidiMewhde  (2  Kailw.  Cas.  2.37  ;  6  Mees.  &  A\'els.  707), 
I'lie  llirminc/Jiam,  dlristol  and  'J'Iiamc)<  Junction  Itaihcay  Company  v.  Locke  (1  (}.  B.  Kep. 
256). 

The  Master  of  the  Rolls  [Sir  John  Komilly].  I  am  of  opinion  that  the 
forfeiture  of  shares  in  this  case  is  not  a  proper  subject  of  contract,  but  a  power  and 
discretion  in  the  directors,  who  are  trustees  for  the  benefit  of  all  the  .shareholders, 
which  is  to  be  exercised  for  the  benefit  of  all  the  .shareholders  in  the  company^  ;  and 
it  is  the  duty  of  the  directors  to  direct  a  forfeiture  when  it  is  for  the  benefit  of  all  the 
shareholders,  and  to  refrain  from  doing  so  when  it  is  not  for  their  benefit.  They  are 
in  so  doing  to  make  use  of  all  the  information  [388]  attainalile  up  to  the  time  when 
the  forfeiture  takes  place,  to  guide  them  in  determining  whether  or  not  it  is  for  the 
benefit  of  the  company.  The  Plaintiff  must  be  taken  to  have  been  aware  that  this 
was  the  duty  of  the  directors. 

The  way  I  read  the  letter  is  this  :  The  directors  say  to  the  Plaintiff',  "  If  we  forfeit 
these  shares,  will  you  give  up  your  light  to  redeem  them  ?  "  He  say.s,  "  I  will."  They 
are  entitled,  on  further  information  which  makes  them  think  it  is  an  improper 
exercise  of  their  discretion,  to  say,  "We  will  not  forfeit  on  those  terms."  It  is  not  an 
agreement  for  valuable  consideration  ;  it  is  a  case  in  which  trustees  consider  it  bene- 
ficial to  modify  their  power,  but  before  it  is  carried  into  effect  they  get  subsequent 
information,  which  shews  that  they  cannot  properly  exercise  that  discretion  in  the  way 
proposed,  and  the  Plaintiff'  cannot  compel  them  to  exercise  that  discretion  by  a  bill 
for  specific  performance  of  forfeiture  on  those  terms. 

I  am  also  of  opinion  that  I  cannot  mix  these  two  Acts  of  Parliament  together,  so 
as  to  make  this  clause  68  of  the  first  Act  affected  by  the  Companies  Clauses  Consolida- 
tion Act,  where  it  is  beneficial  to  the  Plaintiff',  but  the  contrary  where  it  is  injurious 
to  him.  I  am  satisfied  that  I  must  take  one  Act  or  the  other.  If  I  take  the  first  Act, 
there  was  no  forfeiture  until  confirmed  by  the  general  meeting  ;  on  the  second  Act, 
whether  that  be  so  or  not,  an  action  may  still  be  brought  for  the  calls  due. 

I  do  not  pursue  the  consideration  of  this  case  any  further,  because  I  think  that  it 
is  not  one  for  the  exerci.se  of  the  jurisdiction  of  the  Court. 

Dismiss  the  bill,  without  costs. 
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[389]    MoRLAND  0.  Isaac.    April  26,  1855. 
[S.  C.  24  L.  J.  Ch.  753 ;  1  ,Iur.  (N.  S.)  989 ;  3  W.  K.  397.] 

A.  traflesman  insured  the  life  of  his  debtoi-,  in  his  own  name  ;  he  charged  the  debtor 
with  the  premiums,  but  they  were  never  paid  by  him.  On  the  death  of  the  debtor, 
the  Court  held  that  his  representatives  were  entitled  to  the  pioduce  of  the  policy 
after  payment  of  the  debt  and  premiums. 

There  is  a  distinction  between  a  policy  effected  to  secure  a  debt  and  one  to  secure  an 
annuity. 

In  April  and  May  1850  the  Defendant,  an  army  contractor  and  outfitter,  supplied 
j;oods  on  credit  to  Lieutenant  Walker,  who  was  then  about  to  go  abroad.  On  the 
ith  of  .June  the  Defendant  delivered  him  a  signed  account,  and  on  the  10th  of  June 
the  Defendant,  with  Walker's  knowledge,  who  attended  at  the  insurance  ottice  for 
[that  purpose,  effected  a  policy  on  the  life  of  Walker  for  £500  in  the  Defendant's  own 
iname.  In  the  account  delivered  one  of  the  items  debited  was  this:  "  1850,  May  13, 
;Sum  paid  for  insurance,  =£14,  6s.  8d."  Walker  was  debited  therein  with  twelve 
jmonths'  interest,  making  together  the  sum  of  £169,  19s.  8d.,  and  he  was  credited 
:with  a  draft  for  £169,  19s.  8d.,  payable  twelve  months  after  date. 

Soon  after,  ^\'alke^  went  to  Canada.  Two  letters  were  written  to  him  there  by 
tlic  Defendant.  The  first,  dated  25th  April  1851,  was  as  follows  : — "Sir, — We  regret 
to  be  under  the  necessity  of  again  addressing  you  upon  the  subject  of  our  ucrimnl, 
ibut  we  cannot  allow  it  to  remain  without  coming  to  some  kind  of  arrangement 
jiu  the  matter  ;  uidess,  therefore,  some  satisfactory  settlement  is  made  immediately, 
more  especially  with  regard  to  your  oi'enlue  arceptancc,  we  shall  have  no  other  resource 
(but  to  lay  the  whole  case  before  the  Master-General  of  the  Ordnance,  and  leave  the 
'matter  to  his  adjudication."  The  second  letter,  dated  10th  November  1851,  was  as 
follows; — "  Dear  Sir, — Many  months  having  passed  since  you  embarked,  and  as  we 
[390]  have  made  repeated  applications  without  receiving  from  you  an  answer,  w-e 
,''Pl''y  agiii"  and  ask  you  to  pay  youi-  lUshmumred  i/rafl,  as  also  the  sum  paid  for  i/our 
^in.iuranci'.  It  is  our  intention,  .should  you  fail  to  reply  to  this,  to  place  the  matter  in 
[Other  hands.     With  reference  to  your  account,  this  is  considerably  overdue,"  itc. 

Walker  died  in  Canada  in  March  lf^52,  without  having  discharged  the  debt.  The 
1  >ofendant  Isiiac  received  the  £500  on  the  policy,  antl  claimed  the  whole,  on  the 
{ground  that  it  had  been  effected  by  himself  and  for  his  own  benefit.  The  Defendant 
.denied  that  any  express  agreement  had  ever  been  made  between  him  and  ^Valker, 
1  either  as  to  the  amount  to  be  insured  (which  was  to  be  entirely  at  the  Defendant's 
i discretion),  or  the  ownership  of  the  policy,  or  payment  of  the  premiums;  but  it  was 
'clearly  understood  by  the  Defendant,  and,  he  believed,  also  by  Walker,  that  the  policy 
;  was  the  Defendant's,  and  with  respect  to  the  pajMuent  of  the  premiums,  that  it  should, 
I  in  the  first  instance,  be  made  by  the  Defendant;  and  it  was  fully  iniderstood  that  the 
I  moneys  assured  by  the  policy  should  remain  the  Defendant's  own  alisolute  property. 
I  The  Defendant's  understanding  and  intention  was,  as  he  alleged,  that  if  Walker 
;  should,  in  his  lifetime,  pay  off  the  debt  and  premiums  and  expenses  of  insurance, 
'  he  should  be  at  liberty  to  do  so,  and  in  that  case,  the  Defendant  would  either  have 
i  dropped  the  insurance  or  transferred  the  policy  to  Walker.  He  also  stated  that  the 
j  entry  in  the  account  of  the  item  of  £14,  6s.  8d.  for  insurance  wa.s  a  mistake, 
j  Mr.  Bright,  in  the  absence  of  Mr.  R.  Palmer,  for  the  Plaintiff,  argued  that  the 
I  claim  advanced  by  the  Defendant  to  be  entitled  to  the  produce  of  the  policy  for  his 
i  own  benefit,  was  quite  inconsistent  with  the  facts,  [391]  and  the  accounts  and  letters 
1  of  the  Defendant  himself,  in  which  he  treated  Walker  a.s  liable  to  pay  the  amount  of 
i  the'premiums.  Tiiat  if  such  were  the  case,  the  policy  was  a  mere  security  for  the 
i  debt,  and  that  the  Plaintiff  was  entitled  to  the  balance  of  the  produce  of  the  policy 
;  after  discharging  the  delit.  Secondly,  he  argued  that  the  ilocumeiits  evidenced  a 
I  constructive  U-ust ;  Forsfrr  v.  ILile  (3  "Ves.  696  ;  5  Ves.  308).  He  also  referred  to 
i  Lea  v,  Hintoii  (19  Beav.  324),  which  he  stated  had  been  affirmed. 

Mr.  Roupell  and  .Mr.  Haddan,  for  the  Defendant.     I'riitul  facte  a  policy  effected 
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by  A.  ill  his  own  name,  on  B.'s  life,  belongs  to  A.,  and  the  mere  proof  that  some  of 
the  premiums  were  (mid  by  B.  does  not  rebut  the  presumption  ;  Tnstmi  v.  Ilarihij  (14 
Beav.  "232).  To  establish  an  ownership  in  Walker  a  contract  must  be  proved  that  ho 
would  pay,  and  an  obligation  on  him  to  keep  up  the  insurance.  No  such  contract  i^ 
proved,  and  its  existence  is  positively  denied  l)y  the  Defendant.  It  is  true  that  the 
premium  was  charged  in  the  account,  but  it  was  never  paid,  and  nothing  was  done 
by  Walker  to  recognize  the  payment  on  his  Itehalf,  or  to  render  himself  bound  u> 
keep  up  the  policy.  The  first  charM  is  sworn  to  have  been  made  by  mistake,  and 
the  other  was  never  assented  to.  Ihe  policy  was  not  effected  in  pursuance  of  any 
contract,  and,  unless  the  Plaintiff  establishes  some  subsequent  contract  which  proves 
the  ownership  to  have  been  in  Walker,  he  has  no  right  to  any  part  of  the  ])roduce  of 
the  policy  on  paying  oft"  the  debt ;  Gotlieb  v.  Cranch  (4  De  tx.  M.  &  G.  440).  The 
attendance  of  Walker  at  the  insurance  office  proves  nothing  ;  it  was  a  mere  compliance 
with  one  of  the  reipiirements  necessary  to  effect  any  policy.  The  Defendant  might 
have  dropped  or  con-[392]-tinued  the  policy  at  his  pleasure,  and  the  legal  ownership 
of  the  policy  remains  in  the  Defendant  unaffecteil  by  any  trust.  They  cited  Jliiinilfie 
v.  How  (1  Younge  &  C.  (C.  C.)  183) ;  Gw/.va/  v.  Bohiero.(\) 

The  M.\stek  of  the  Koli.s  [Sir  John  Romilly].  I  think  the  Plaintiff  is  entitled 
to  a  decree.  It  has  l)een  justly  observed,  during  the  argument,  that  this  matter 
depends  on  the  contract  between  the  parties.  This,  however,  may  either  be  expressed 
in  writing  or  by  parol,  or  it  may  be  inferred  from  the  acts  and  dealings  between  the 
parties,  from  which  a  contract  between  them  may  appear. 

There  is  a  distinction  between  an  assurance  to  secure  a  debt  and  one  to  secure 
the  payment  of  an  annuity.  In  the  case  of  an  annuity  the  grantee  is  at  liberty  to 
effect  an  insurance  or  not ;  it  is  a  distinct  contract  which  diminishes  his  profits  to  the 
extent  of  the  premiums,  the  amount  of  which  the  grantee  cannot  recover  from  the 
grantor.  Thus,  if  the  grantee  of  an  annuity  of  £100  a  year  pays  £.5  a  year  for 
insurance,  he  cannot  charge  it  against  the  grantor,  but  it  must  como  out  of  his  own 
pocket.  The  object  of  an  insurance,  in  the  case  of  an  annuity,  is  to  indemnify  the 
grantee  against  the  premature  death  of  the  grantor,  and  in  such  a  case,  it  re(iuire3 
strong  facts  to  bring  one  to  the  conclusion  that  it  was  incumbent  on  the  grantee 
to  keep  it  on  foot  and  to  assign  the  policy  to  the  grantor  upon  his  redeeming  the 
annuity. 

[393]  The  case  is  different  where  a  creditor  insures  the  life  of  his  debtor.  If 
the  creditor  pays  the  premium  out  of  his  own  pocket,  the  case  is  analogous  to  that 
of  the  annuitant ;  but  if  he  makes  the  debtor  pay  them  the  case  is  perfectly  different. 

The  Plaintiff  stands  in  the  same  situation  in  which  Walker  would  stand  if  he 
were  now  alive  and  came  forward  and  said,  "I  am  willing  to  pay  you  the  amount 
of  the  bill  and  all  premiums  on  the  policy,  and  I  require  you  to  assign  it  to  me." 
The  case  of  the  Defendant  is  that  the  understatiding  was  that  he  should  l)e  at  liberty 
to  do  so,  and  in  that  case  the  Defendant  would  either  have  dropped  the  insurance  or 
transferred  the  policy  to  Walker.  Now,  that  is  exactly  what  the  Plaintiff  is  asking 
in  this  case.  He  says,  "I  will  pay  the  total  amount  of  the  bill  and  of  the  premiums, 
and  I  ask  you  to  transfer  the  produce  of  the  policy  to  me."  Neither  Walker,  nor 
the  Plaintiff",  would  be  entitled  to  this,  unless  there  had  been  that  which  amounted 
to  an  understanding  and  agreement  between  the  Defendant  and  Walker,  that  Walker 
should  pay  the  premiums,  for  if  not,  the  creditor  would  have  taken  on  himself  the 
risk,  and  might  say  to  the  debtor,  "  You  have  nothing  to  do  with  the  policy." 

What  are  the  facts  of  this  case  ?  The  Defendant  tells  Walker  he  will  insure  his 
life,  and  he  gets  him  to  attend  at  the  insurance  office.  Walker,  therefore,  had 
knowledge  that  the  policy  was  effected.  An  account  is  delivered  at  the  time,  in 
which  Walker  is  charged  with  "the  sum  paid  for  insurance."  In  November  1851 
a  letter  is  written  by  the  Defendant  to  Walker,  requiring  payment  "of  your 
dishonoured  draft,  as  al.so  the  sum  paid  for  3'our  insurance."  This  evidently  refers 
to  the  second  premium  on  the  policy,  for  the  letter  proceeds,  [394]  "  with  reference  to 

(1)  9  East,  72,  reversed  by  Dalhij  v.  The  India  arul  London  Life  Assurance  Compam/, 
24  L.  J.,  C.  P.,  2,  and  Laiv  v.  The  London  Indisputable  Life  Polky  Company,  1  Kay  & 
Johnson,  223. 
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/our  account,  this  is  considerably  overdue."  It  therefore  refers  to  the  account 
previously  sent,  which  contains  the  item  for  the  first  premium.  I  hold  it  clear, 
therefore,  that  this  letter  refers  to  the  second  premium. 

If  Walker  had  been  sued,  could  he  have  successfully  resisted  paying  the  premiums  ? 
The  answer  would  be,  "You  knewthe  policy  was  to  be  effected;  you  attended  the 
;ofKce  ;  the  account  was  delivered  to  you,  in  which  the  payment  was  charged  ;  you 
|made  no  complaint,  and  did  not  say  you  were  not  liable  :  a  second  account  was  sent, 
,and  again  you  made  no  complaint."  How,  after  all  this,  could  he  say  he  was  not 
liable  '.  If,  then,  he  was  bound  to  pay  the  premiums,  is  he  not  entitled  to  have  the 
produce  of  those  payments  f  According  to  the  Defendant's  contention,  if  this  matter 
had  gone  on  for  twenty  years,  and  the  Defendant  had  charged  Walker  with  all  the 
payments,  he  might  now  refuse  to  a.ssign  over  the  policy.  The  Defendant  would,  I 
think,  have  had  a  right  to  deduct  the  amount  of  his  bill,  and  the  amount  paid  for  the 
insurance,  but  the  balance  would  belong  to  Walker. 

The  Plaintitt'  stands  exactly  in  the  same  situation  as  Walker.  This  policy  was  a 
security  for  the  debt  and  the  premiums,  and  I  am  therefore  of  opinion  that,  on 
•  payment  of  all  that  is  due  to  the  Defendant,  the  Plaintitf'  is  entitled  to  the  balance. 

The  Defendant  must  pay  the  costs  of  suit. 

i  XoTE. — See  HfUKon  v.  BlachveU,  4  Hare,  434  ;  Brown  v.  Freeman,  4  De  Gex  &  S. 
|I444  ;  and  Ex  jjarte  Lancaster,  Ibid.  524. 

[395]    Hughes  v.  Key,  His  Wife  and  Addisox.    Ajml  20,  1855. 

A  trust  fund  settled  on  husband,  wife  and  children  in  succession,  was  received  by  the 
husband,  and  lent  by  him  to  his  brother.  A  bill  by  one  trustee  against  the  other 
trustee,  the  husband  and  wife,  and  omitting  the  brother  and  the  children,  held 
sustainable,  and  a  decree  was  made  against  the  husband,  reserving  all  rights  against 
the  brother  and  the  trustees. 

The  co-trustee,  who  had  not  joined  as  Co-plaintifl',  refused  his  costs. 

In  18.39,  on  the  marriage  of  Mr.  and  Mrs.  Key,  a  sum  of  £1000,  to  which  she  was 

untitleil,  under  the  will  of  her  father,  was  assigned  to  Hughes  and  Addison,  on  trust 

(for  Mr.  and  Mrs.  Key,  for  their  lives,  and  afterwards  for  their  childi-en.     The  money 

I  was  secured  ly  the  bond  of  Lord  T.,  which  was  paid  off  in   1844,  and  the  amount 

1  received  by  Mr.  Key,  and  by  him  lent  to  his  brother. 

i  There  were  seven  children  of  the  marriage.  Addison  having  refused  to  concur 
1  with  the  Plaintitt'  in  compelling  repayment  of  the  money,  the  Plaintitt'  filed  this  bill 
I  against  Mr.  and  Mrs.  Key  and  Addison  alone,  alleging  some  concurrence  by  Addison 
in  the  payment  of  the  money  to  Key,  and  praying  that  Mr.  Key  might  be  ordered  to 
I  pay  the  amount. 

I  Mr.  li.  Palmer  and  Mr.  Rudall,  for  the  Plaintiff".  The  Plaintiff  had  no  knowledge 
'  whatever  of  the  tran.saction  until  a  consideraljle  time  after,  when  he  was  informed  of 
I  it  by  Mrs.  Key.  He  is  not,  therefore,  primarily  liable  for  the  breach  of  trust,  though 
;  he  would  become  respon.sible,  if  he  neglected  to  take  the  necessary  steps  to  compel 
'  the  restoration  of  the  trust  finid,  consequently  it  was  nccessarv  for  him  to  tile  the 
Ibill. 

j  Mr.  Hoare,  for  the  Defendants.  Every  party  to  a  breach  of  trust_  is  primarily 
'  liable,  and  there  ought  to  bo  a  decree  against  all.  The  brother  of  Mr.  Key,  in  whose 
;  hands  the  money  now  remains,  is  not  a  party  to  [396]  the  suit,  as  he  ought  to  have 
j  been.  Addison  has  received  nothing;  he  is  culpjible  in  the  same  degree  as  the  Plaintiff. 
I  He  ought  to  have  his  costs. 

I  The  Ma.stek  of  the  Rolls  [Sir  John  Komilly].  This,  as  regards  the  Defendant 
I  James  Key,  is  a  very  simple  case,  though,  unfortunately,  one  of  very  fre((uent 
i  occurrence. 

I  Here,  a  sum  of  £1000,  payable  to  a  lady  under  the  will  of  her  father,  is,  by  her 
I  marriage  settlement,  settled  on  certain  trusts,  to  the  benefit  of  her.self  for  life,  and 
'  then  of  her  husband  for  life,  and  afterwards  of  the  children  of  the  marriage.     It  was 
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the  duty,  no  doubt,  of  the  trustees,  to  call  in  that  money,  and  when  paid,  to  hiive 
invested  it  on  the  trusts  of  the  settlement.  The  executors  of  the  father  of  the  lady 
unfortmiiUely  pay  it  directly  to  the  husband,  who  lends  it  to  his  brother,  and  this 
suit  is  instituted  by  one  of  the  trustees  of  the  marriage  settlement,  to  compel  the 
husl)and  to  repay  that  sum  of  money.  It  is  a  mere  matter  of  course  to  direct  him  to 
repay  it. 

If  no  application  had  been  made  to  him  before  the  filing  of  the  bill,  and  he  bail 
always  l)ccti  ready  to  pay  it,  then  this  Court,  although  it  would  undoubtedly  have 
compelled  him  to  pay  the  money,  would  have  paused  before  it  directed  him  to  pay 
the  costs  of  the  suit.  But  the  very  opposite  is  the  case.  Here  he  is  told  that  the  suit 
will  be  absolutely  necessary,  unless  he  repays  the  money,  and  an  application  will  be 
made  to  the  Court  of  Chancery  against  him.  He  does  not  choose  to  pay  it,  but  he 
makes  a  suit  for  replacing  the  fund  for  the  benefit  of  the  Cfs/nis  que  tnt.it  necessary.  I 
therefore  entertain  no  doubt  that  this  Court  must  make  a  decree  [397]  against  hira, 
not  only  to  replace  the  money,  but  also  to  pay  the  costs  of  the  suit. 

With  respect  to  Addison  and  the  Plaintitf,  I  do  not  now  propose  to  make  a 
decree,  because  I  do  not  know  what  may  be  the  result  of  the  proceeding.  I  assume 
that  James  Key  will  pay  the  money,  and  that  no  question  will  arise  as  to  the  trustees. 
There  is  no  case  now  to  fix  the  Plaintirt",  but  the  decree  I  make  in  this  case  will  not 
affect  or  exonerate  him,  if  he  be  liable  to  his  cc4uLf  que  truxt  in  respect  of  this  trans- 
action. If  James  Key  should  not  repay  the  money  the  Plaintiff's  liability  will  remain 
undischarged,  and  the  seven  children  of  the  marriage,  who  are  all  infants,  may,  at  any 
time,  file  a  bill  to  compel  him  to  repay  the  money,  assuming  him  to  be  liable,  as  to 
which  I  do  not  intimate  any  opinion. 

I  do  not  intend  to  decide  any  matter  hypothetically,  without  seeing  what  the 
result  may  be.  Therefore  I  suspend  all  expressions  of  opinion  on  that  subject,  but 
will  I'ive  liberty  to  apply  as  the  case  may  occur.  I  now  direct  the  money  to  be  paid 
into  Court,  and  reinvested  on  the  trusts  of  the  settlement. 

I  caTinot  give  Mr.  Addison  his  costs,  because,  on  his  own  allegation,  he  is  an 
innocent  trustee  ;  and  if  so,  it  was  clearly  his  duty  to  have  joined  the  Plaintiff  in 
compelling  the  restoration  of  this  money  for  the  benefit  of  their  restuis  qiif  tnist. 
never  allow  an  estate  to  be  burdened  with  more  than  one  set  of  costs,  by  the  .severance 
of  two  trustees,  even  if  they  appear  as  Defendants,  unless  there  is  some  very  special 
reason  for  their  so  doing.  If  I  gave  him  his  costs,  James  Key  would  in  fact  have  to 
pay  them,  because  I  should  allow  the  Plaintiff  to  add  them  to  his  own,  and  have  them 
over  against  James  Key.  In  my  opinion,  Mr.  Addison  ought  [398]  to  have  joined  as 
Co-plaintiff,  for  the  purpose  of  having  the  sum  of  money  replaced  by  the  husband, 
who  in  fact  received  it. 

Note. — See  Franco  v.  Franco,  3  Ves.  75;  Greenwood  v.  JVakefonl  (1  Beav.  576; 
May  V.  Selhy,  1  Younge  &  C.  (C.  C.)  235. 


[398]     Lewis  c.  Dunx'Ombe.     April  19,  1855. 

[See  Bankes  v.  Small,  1887,  36  Ch.  D.  725.] 

In  a  mortgage  suit  by  a  judgment  creditor  of  a  tenant  in  tail  in  possession,  the  latter 
was  ordered  to  execute  a  disentailing  deed,  in  order  to  give  full  effect  to  the 
Plaintiffs  charge. 

In  1844  the  Plaintiff  obtained  a  judgment  against  Duncombe,  who  was  now  tenant 
in  tail  in  possession  of  some  real  estate,  and  this  bill  was  filed  by  the  Plaintiff  to 
realize  his  charge  on  the  property. 

Mr.  R.  Palmer,  for  the  Plaintiff,  asked  that  the  tenant  in  tail  might  be  ordered  to 
execute  a  disentailing  deed  under  the  Fines  and  PLecoveries  Act  (3  &  4  Will.  4,  c.  74), 
observing  that  the  1  iV;  2  Vict.  e.  110,  s.  13,  made  the  judgment  a  charge  on  the  land 
as  against  the  issue  in  tail  and  the  subsequent  remainder-man,  still  that,  in  the  event 
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;of  the  Defendant's  death,  they  would  not  be  wholly  barred,  except  by  the  execution 
■  oi  such  a  deed. 

Mr.  Duncombe  did  not  appear. 

Mr.  Stevens,  for  prior  incumbrancers. 

Mr.  J.  V.  Prior,  for  a  disclaiming  Defendant. 

Mr.  Southgate  said  his  impression  was  that  a  disentailing  deed  had  already  been 
executed. 

The  Master  of  the  Roll.s  [Sir  John  Romillyl.  Let  the  Defendant  execute  a 
disentailing  deed,  if  none  has  already  been  executed. 

[399]     Sullivan  v.  Bevan.     Jpril  21,  2.3,  1855. 

A  simple  contract  creditor  obtained  an  order  to  administer  the  intestate's  estate.  He 
afterwards  had  notice  that  the  estate  was  insufficient  to  pay  the  specialty  creditor 
and  the  costs  of  the  administratrix,  but  he  still  persisted  in  prosecuting  the  suit. 
Held,  that  the  fund  must  be  applied,  first,  in  paying  the  costs  of  the  administratrix, 
then  in  paying  the  Plaintiff's  costs  down  to  the  notice,  and  the  residue  in  payment 
of  the  specialty  creditor. 

An  order  was  made  for  the  administration  of  the  estate  of  the  intestate,  upon  the 
iipplication  of  a  simple  contract  creditor.  The  estate  was  greatly  insolvent,  and  the 
Umount  due  from  the  administiatrix  was  only  £169.  It  was  now  supposed  that  this 
isum  would  be  insufficient  to  pay  the  only  specialty  debt  which  had  been  proved  and 
'the  costs  of  the  administratrix.  Pending  the  proceedings,  notice  was  given  to  the 
iPiaintiti'  of  the  state  of  the  assets  and  of  the  claims  of  the  specialty  creditor,  but  he 
Continued  the  prosecution  of  the  order,  and  under  it  the  specialty  creditor  came  in 
'ind  proved. 

The  case  Tiow  came  on  upon  the  certificate  of  the  Chief  Clerk. 
Mr.  Sheffield,  for  the  Plaintitt',  argued  that  his  costs  ought  to  be  paid  in  priority 
'A  the  debt  of  the  specialty  creditor,  who  had  come  in  and  taken  the  benefit  of  the 
uiit.     He  cited  Ladin.s  v.  J'(u:t>m  (2  Myl.  &  K.  320)  ;  Barker  v.  It'ardlc  (2  Myl.  & 
K.  S18). 

Mr.  Speed,  for  the  Defendant,  argued  that  the  Plaintifl',  a  simple  contract  creditor, 
jiould  take  nothing  until  the  debt  of  the  specialty  creditor,  who  had  priority  over 
lim,  had  been  provided  for.     He  cited  IHnctt  v.  Je^soji  (Jacob,  240). 

The  Ma.ster  of  the  Koll.s  [Sir  John  Komilly].  In  this  case  the  Plaintifl',  before 
le  prosecuted  the  [400]  order,  was  informed  what  the  state  of  the  assets  was,  and  the 
I'laims  of  the  specialty  creditor ;  and  he  prosecuted  it  subsequently  at  his  own  peril. 
\So  doubt,  in  this  case,  the  administratrix  must  be  paid  her  costs  in  the  first  instance, 
!-hen  the  Plaintifl'  his  costs  up  to  the  notice,  the  specialty  creditor  is  then  entitled  to 
j)e  paid  his  debt,  and  the  residue,  if  any,  will  be  divided  amongst  the  simple  contract 
■reditors. 

[400]     Bavne  r.  Crowthek.     Jpril  26,  1855. 

[S.  C.  3  W.  R.  395.     See  Attimml  v.  Alford,  1866,  L.  R.  2  Eq.  481.] 

iiequest  for  "maintenance"  of  a  child,  held  not  to  cease  on  his  death,  but  to  jwss  to 
I    his  representative. 

iiequest  of  leaseholds,  in  trust  to  pav  half  of  the  rents  to  A.  for  life,  and  the  other 
1    half  to  B.  for  life,  and  in  case  of  the  death  of  either,  his  share  of  the  rents  "  to  be 

paid  and  applied  for  the  maintenance  of  his  children,"  until  the  decea.se  of  the 
I  survivor  of  A.  and  H.,  and  then  to  sell  and  divide  equally  between  the  children  of 
I    A.    and    H.     After  the  death   of  A.,   one  of  his  children   died.     Held,   that    his 

representative  was  entitled  to  a  share  in  the  rents  until  the  death  of  B. 

The  testatrix  bequeathed  a  leasehold  house  to  her  executor,  upon  the  following 
rusts : — "  As  to  one  moiety  of  the  rents  and  profits  thereof,  in  trust  to  pay  the  same 
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to  my  niece,  Martha  Savage,  for  her  life,  aiul  as  to  the  other  moiety  of  the  said  rents  . 
and  profits,  in  trust  to  pay  the  same  to  my  nephew,  William  Crowther,  for  life  ;  and 
in  the  event  of  the  decease  of  either  of  them,  my  said  nephew  or  niece,  the  share  of 
the  said  rents  of  him  or  her  so  dying  to  he  paid,  anil  appUed  for  the  iiminti'nanci>  of  his 
or  her  children  or  child,  until  the  decease  of  the  survivor  of  my  said  nephew  or  niece, 
and  after  the  decease  of  the  survivor  of  them,  then  upon  trust,  that  my  said  trustee 
"do  sell  the  house  and  premises,  and  do  and  shall  pay  the  money  arising  therefrom, 
equally,  between  the  children  of  my  said  nephew  and  niece  for  their  absolute  use  and 
benefit." 

In  a  subsequent  part  of  his  will,  he  gave  a  legacy  to  [401]  William  Crowther  for 
life,  and  after  his  decease  between  his  two  children  by  name,  viz.,  to  Charles  James 
and  Cordelia  Crowther. 

The  testatrix  died  in  1842,  Coidelia  Crowther  attained  twenty -one  and  married, 
and  she  died  in  1850.  Her  father,  William  Crowther,  died  in  lSr)4,  and  Martha 
Savage  and  Charles  James  Crowther  were  still  living.  In  this  suit,  the  legal  personal 
representative  of  Cordelia  claimed  one-half  of  a  moiety  of  the  rents  of  the  leasehold 
daring  the  life  of  Martha  Savage.  « 

Mr.  G.  L.  Russell,  for  the  Plaintiffs. 

Mr.  Hallett,  for  Charles  James  Crowther. 

Mr.  Ware,  for  the  representative  of  Cordelia,  cited  U'ehh  v.  Kdly  (9  Sim.  469),  and 
Lewes  v.  Lewes  (16  Sim.  266). 

Mr.  Hallett,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  this  was  a  vested  interest 
in  the  two  children.  The  difficulty  arises  on  the  word  "  maintenance  ; "  but  there  is 
no  ilirection  that  it  should  cease  when  the  minority  ceased.  The  rents  of  the  lease- 
holds are  to  be  "paid  and  applied  for  the  maintenance"  of  the  children  ;  that  is,  to 
be  applied  for  their  benefit  while  infants,  and  to  be  paid  to  them  if  adult ;  the  fact, 
therefore,  of  one  dying  does  not  prevent  his  legal  personal  representative  taking  the 
benefit  of  the  bequest.  Mr.  Ware's  argument  is  that  if  both  died  there  would  be  no 
intestacy,  and  why  should  the  result  be  diflferent  if  one  only  died  ?  Why  should 
there  be  an  intestacy  in  one  case  and  not  in  the  other? 

[402]  I  am  of  opinion  that  the  children  took  vested  interests,  and  the  legal  personal 
representative  of  Cordelia  is  now  entitled  to  one-half  of  the  rents  which  were  given 
to  her  father,  William  Crowther,  for  life. 

[402]     BiDDULPH  V.  Lord  Camoys.     April  30,  1855. 

A  witness,  examined  under  a  bill  to  perpetuate  testimony,  was  very  old,  and  unable, 
through  illness,  to  leave  his  home  without  danger  ;  another  was  resident  in  Canada. 
Their  depositions  were  ordered  to  be  published,  and  produced  at  the  trial,  about  to 
take  place,  and  that  either  party  might  make  such  use  of  them  "  as  by  law  they 
can." 

Another  motion  was  made  in  this  cause,  for  the  publication  of  the  depositions  of 
witnesses  taken  in  a  suit  to  perpetuate  testimony,  in  order  that  they  might  be  used  on 
a  trial  of  an  ejectment  at  the  next  assizes.  Amongst  them,  it  was  asked  that  those 
of  John  Hammond  might  be  published,  as  to  whom  the  Court,  on  the  former  occasion 
(19  Beav.  467),  considered  the  evidence  insufficient. 

There  was  now  the  additional  evidence  of  the  medical  attendant  of  John  Hammond, 
who  stated  that  Hammond  had  told  him,  and  he  believed  it  to  be  true,  that  he  was  in 
the  eighty-fifth  year  of  his  age.  The  witness  then  stated  as  follows,  "  He  is  almost 
stone  blind  ;  he  has  not  left  his  house  for  the  last  three  years  ;  he  has,  at  intervals, 
during  the  last  three  months,  been  confined  from  ill-health  to  his  bedroom,  and  he 
has,  during  such  last-mentioned  period,  been  obliged,  for  the  same  reason,  to  keep  his 
bed  for  seven  weeks  together.  He  is  now  suftering  from  such  extreme  general 
debility,  and  his  general  bodily  infirmity  is  such  that  it  would  be  highly  dangerous  for 
him  to  attemjjt  to  leave  home  for  the  present,  nor  do  I  believe  he  will,  under  any 
circumstances,  be  able  to  do  so  without  [403]  danger  to  his  health,  for  the  next  six 
months,  at  the  least." 
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i  It  was  also  asked  that  the  depositions  of  another  witness,  Maigaret  Llewellyn, 
night  be  published.  She  was  resident  in  Canada,  and  her  sister  deposed,  "that  it 
ii-as  not  likely  that  she  would  return  to  England,  but  if  she  should  return  at  all,  it 
jk'onld  certainly  not  be  for  many  years  to  come." 

1  Mr.  K.  Palmer  and  Mr.  Bagshawe,  for  the  Plaintiff,  in  .support  of  the  motion, 
.'he  case  of  Hammond  is  governed  by  Mnnism  v.  Anuil'l  (19  Ves.  669),  he  being 
Incapable  of  travelling.  Llewellyn  is  abroad  and  likely  to  remain  there,  and  cannot 
,ie  compelled  to  come  and  be  examined  vim  voce  at  the  trial.  It  is  therefore  right 
I  hat  her  depositions  should  also  be  published.     Barnsdale  v.  Loive  (2  Russ.  &  Myl.  142) 

las  also  referred  to. 

Mr.  lioupell  and  Mr.  Fleming,  cmtra,  for  Lord  Camoys,  argued  that  the  depositions 

I  i|iiestion  ought  not  to  be  published,  as  the  Plaintiff'  had  now  the  power  of  examin- 

1-  the  witnesses  openly,  under  a  commission  issued  by  the  Common  Law  Court  by 
lirtue  of  the  statute  (1    Will.  4-,  c.  22.     See  1  Chit.  Statutes,  1120),  and  that  it  was 

iilv  in  the  event  of  the  impossibility  of  a  witness  being  examined  openly  that  thi.s 
)k)Urt  would  permit  depositions  taken  secretly  to  be  published  and  used. 
I      Mr.  Ellison,  for  assignees. 

[  [404]  The  M.vstrk  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  the 
I'laintitV  is  entitled  to  the  order,  and  that  the  case  comes  within  the  rule  of  the 
authorities  cited.  You  cannot  have  the  benefit  of  the  evidence  given  in  a  suit  to 
;  erpetuate  testimony,  if  you  can  get  the  witness  examined  rird  vor<' ;  but  if  a  witness 
'annot  travel  without  danger  to  his  health,  he  cannot  give  his  evidence  in  open  Court ; 

e  is  prevented  from  attending. 

The  statute  referred  to  does  not  take  away  the  jurisdiction  which  the  Court  alwaj^s 

xercised,  in   suits   to  perpetuate  testimony,  before  the   statute  passed.     I  do  not, 

herefore,  consider  it  any  reason  why,  when  testimony  has  been  taken,  the  Plaintirt' 
Ihonld  not  have  an  order  to  publish  it.  I  am  of  opinion  that  the  Plaintift'  is  entitled 
'd  the  order. 

Abstk.\CT  of  Okuek. — Order  publication,  and  that  the  proper  officer  attend  with 
he  record  and  deposition,  and  that  either  of  the  parties  ma\-  make  such  use  of  them 
as  by  law  they  can.'' 

[405]    Davis  v.  Earl  of  Dysakt.     March  7,  8,  Apil  26,  1855. 

>  C.  3  Eq.  R.  599  ;  24  L.  J.  Ch.  381  ;  1  Jur.  (N.  S.)  743  ;  3  W.  R.  393.     For  subse- 
quent proceedings  as  to  costs,  see  21  Beav.  124;  8  De  G.  M.  it  G.  33;  44  E.  R. 
(  301.     Followed,  rennell  v.  Dimrt,  18.59,  27  Beav.  542.     Distinguished,  Chichestrr  v. 
Mnniuis  of  Ihmeqal,  1869,  L.'  R.  4  Ch.  419.     See  Prm  v.  iV//.-r,  1872,  L.  R.   15 

Kq.  92.] 

.ny  remainder-man  whose  estate  is  vested  may  maintain  a  bill  against  the  tenant  for 
i  life,  for  the  sole  purpose  of  production  and  inspection  of  the  muniments  of  title. 
[  If  the  tenant  for  life  suggests  that  the  purpose  for  which  production  is  re<iuired  is 
i  improper,  the  onus  is  on  him  to  shew  it. 

'"his  right,  however,  only  exists  when  the  title  of  the  remainder-man  is  undisputed  ; 
tor,  if  there  be  a  reasonable  cause  for  litigating  his  title,  he  cannot  compel  pro- 
;  duction. 

i'he  mortgagee  of  A.  (an  alleged  remainder-man)  instituted  a  suit  against  B.  (the 
i  alleged  tenant  for  life)  for  the  mere  production  of  the  title-deeds.  B.  set  up  a  /«>«<( 
j  fide  objection,  that  .\.'s  estate  had  become  forfeited,  aii<l  also  that  by  the  terms  of 
!  the  mortgage  deed  the  estates  in  ipiestion  were  not  comprised  therein.  The 
j  assignees  of  A.  (who  had  become  bankrupt),  though  intercsted.in  the  latter  question, 
j  were  not  parties  to  the  suit.  The  Court  declined  adjudicating,  incidentally,  on  the 
!  Plaintitt"s  right,  and  dismissed  the  bill  with  costs. 

I     By  this  bill  the  Plaintiti',  Mr.  Davis,  sought  simply  to  comix?l  the  Defendant,  the 
arl  "of  Dysart,  to  produce  the  deeds  and  documents  relating  to  his  estates.     The 
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Plaintiff  insisted  that  these  estates  stood  limited  to  the  earl  for  life,  with  remainder 
to  his  son  Lord  Huntingtower,  and  that  Lord  Huntingtowcr  had,  liy  deed  of  the  18th 
of  Novemlier  1^41,  mortgaged  these  estates  to  him,  the  Pliiintitt". 

In  the  argument,  the  estates  were  divided  into  three  classes,  and  were  very  con- 
veniently distinguished  as  "  tlie  Earl  Liond's  i:4ati's,'' "  tin'  End  Jl'llbmha/n'f:  cslales^" 
and  "^'jc  Jl'tUitun  TdJintadies  cdatfs.'^ 

The  Defendant  contende<l  that  the  interest  of  Lord  Huntingtower  in  the  first 
estates  had  lieen  barred  by  a  prior  tenant  in  tail ;  that  Lord  Huntingtower's  interest 
in  the  second  estates  hiid  been  forfeited  by  a  non-compliance  with  a  condition,  but  he 
did  not  dispute  Lord  Huntingtower's  title  to  the  third  class  of  estates.  In  setting 
out  the  title  to  these  estates,  it  is  proposed  to  omit  all  the  facts  and  limitations  not 
bearing  on  the  (luestion,  and  it  will  be  convenient,  in  the  first  place,  to  refei'  to  the 
state  of  the  family. 

Lionel  l)ysart  died  in  1799,  and  was  succeeded  [406]  by  Wilbraham,  Earl  Dysart, 
on  whose  death,  in  1821,  his  daughter  Lady  Louisa  became  Countess  Dysart,  and  she 
died  in  1840.  She  had  a  son.  Sir  William  ToUemache,  who  predeceased  her,  having 
died  in  1833,  and  he  left  a  son,  the  Defendant  Earl  Dysart,  whose  eldest  son  was 
Loid  HuntingtoweJ',  and  the  Plaiutitt'  was  his  mortgagee. 

The  title  to  the  first  or  Lionel  estates  was  as  follows :  Earl  Lionel  by  his  will  had 
(subject  to  prior  estates,  to  which  it  is  unnecessary  to  refer)  devised  one-third  of  the 
Lionel  estates  to  Lady  Louisa  for  life,  with  remainder  to  Sir  William  ToUemache  iu 
tail  male. 

As  to  the  Wilbraham  estates,  it  appeared  that  by  a  deed  of  the  3d  of  December 
1804  Wilbraham,  Earl  Dysart,  had  settled  part,' of  them  (including  a  second  third 
share  of  the  Lionel  estates)  on  Sir  William  ToUemache  for  life,  with  remainder  to  the 
Defendant  Pkrl  I>ysart  for  life,  with  remainder  to  Lord  Huntingtower  in  tail,  with 
remainder  over  to  the  Halliday  family.  But  these  limitations  were  subject  to  a 
condition,  whereby  it  was  provided  and  declared  that  the  limitations  in  favour  of  Sir 
A\  illiam  ToUemache,  &c.,  J.  K.  D.  Halliday,  Arc,  and  their  respective  issue  male,  were 
upon  this  express  condition,  that  if  they,  or  any  of  them,  or  their  or  any  of  their 
issue  male,  should,  under  the  limitations  contained  in  the  will  of  Earl  Lionel,  or  other- 
wise, become  seised  of  or  entitled  to  "  the  other  shares  of  the  Lionel  estiite,  for  an 
estate  of  inheritance  in  fee  or  in  tail,"  then  and  in  that  case  Sir  William  ToUemache 
and  the  other  persons  and  their  respective  issue  male  should,  within  twelve  calendar 
months  after  being  so  severally  seised,  execute  such  deeds  as  Mr.  Greville  and  Mr.  i 
Butler  (the  two  trustees  of  the  deed),  or  the  survivor,  or  the  executors  or  adrainis-,1 
trators  of  such  survivor,  should  judge  neces-[407]-sary,  proper  or  expedient  for  limiting, 
settling  and  assuring  the  estates  "to  the  uses  and  upon  the  trusts  thereinbefore 
mentioned,  to  the  end  and  intent  and  so  that  the  entirety  of  the  said  manors  and 
hereditaments  might  go  in  the  same  manner,  together  upon  the  trusts  before  mentioned." 
And  that  if  the  said  Sir  William  ToUemache,  iVc.,  J.  K.  D.  Halliday,  &c.,  or  any  of 
them,  or  their  or  any  of  their  issue,  should  refuse  or  neglect  to  execute,  &c.,  such  act, 
deed,  &c.,  as  aforesaid,  within  twelve  calendar  months,  "  then  and  in  such  case,  the 
uses  or  estates  thereinbefore  limited  to  or  for  the  benefit  or  in  favour  of  the  person, 
who  or  whose  issue  male  should  so  refuse  or  neglect  as  aforesaid,  should  absolutely 
cease  and  lie  void,  in  such  and  the  same  manner  as  if  he  or  they  respectively  were 
(lead  without  issue  of  his  or  their  body  or  bodies,  entitled  or  inheritable  under  the 
limitations  thereinbefore  contained." 

This  clause,  probably,  from  the  omission  of  a  few  words,  did  not  create  any 
forfeiture  of  the  estate  of  the  issm-  of  the  persons  who  should  neglect  to  execute  such  i 
deed.  j 

By  his  will,  executed  the  next  day  (the  4th  of  December  1804),  Earl  Wilbraham 
devised  other  estates  in  strict  settlement,  subject  to  the  declaration  following : — And 
he  thereby  declared  that  every  person  to  whom  he  had  devised  the  property,  who 
had  or  thereafter  should  have  any  estate  or  interest  in  the  hereditaments  devised  by 
Earl  Lionel,  should  respectively  make,  execute,  kc,  all  such  deeds,  >.Vc.,  whatsoever, 
as  the  said  K.  F.  Greville  and  C.  Butler,  and  the  survivor  of  them,  and  the  executors, 
itc,  should  judge  necessary,  &c.,  for  settling,  ^Vx.,  the  same  respectively,  to  the  uses, 
iV-c.,  to  which  the  same  were  respectively  limited  by  the  deed  of  1804,  and  by  that 
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lis  will ;  and  that  if  any  such  [408]  persons  should  refuse  or  neglect  to  do  so,  the 
ises,  devises,  \c.,  thereby  expressed  in  favour  of  the  person  or  persons  so  refusing 
ir  neglecting,  or  his  or  their  issue,  or  limited,  created  or  devised  to  and  for  the  benefit 
i.r  in  favour  of  him  or  them,  by  virtue  of  that  present  clause,  or  for  his,  her  and  their 
Issue  respectively,  should  absolutely- cease,  determine  and  be  void,  to  all  intents,  con- 
.tructions  and  purposes  whatsoever,  in  the  same  manner  as  if  such  person  or  persons 
espectively  had  died  without  issue  in  his  lifotimo.  And  he  declared,  that  if  anyone 
n  whom  an  estate  tail  was  given  should  be  living  at  his  decease,  he  should  take  onlv 
ir  life. 

>ir  William  ToUeniache  never  came  into  possession  of  the  first  third  of  the  "  Ear! 

'  /  cslalcs,"  but  in  1811,  and  in  the  life  of  his  mother,  he  levied  a  fine  and  obtained 

i-e  fee.     The  Defendant  the  Earl  of  Dysart  came  into  possession   of  the  "Earl 

I'll  estates"  in  1840,  and  in  1842  he  executed  a  disentailing  deed,  and  thereby 
'.cquired  the  fee  in  them.  Neither  Sir  William  Tollemache  nor  the  Defendant  had 
jiver  resettled  the  Lionel  estates,  pursuant  to  the  conditions  prescribed  l>y  the  deed 
find  will  of  1804,  but  the  Halliday  family  had  complied  with  the  condition,  as  regarded 
•  he  property  devised  to  them. 

In  1843  John  Tollemache,  the  representative  of  the  Halliday  family,  claimed  the 
:blates  comprised  in  the  deed  and  will  of  1 804,  and  which  had  been  settled,  successively 
'ID  Sir  William  Tollemache,  the  Defendant  Earl  Dysart  and  Lord  Huntingtower,  on 
i  he  ground  that  they  had  become  forfeited  by  the  non-compliance  with  the  condition, 
ibe  Defendant  thereupon  bought  up  the  claimant's  interest  for  £15,000. 

The  third  or  "the  Tollemache  estates,"  which  had  [409]  been  devised  by  the  will 
if  Sir  William  Tollemache,  it  was  admitted,  stood  limited  to  the  Defendant  the  Earl 
lysart  for  life,  with  remainder  to  Lord  Huntingtower  for  life. 

By  indenture,  dated  18th  of  November  1841,  and  made  between  Lord  Hunting- 
lower  of  the  one  part,  and  the  Plaintifi"  Moss  Davis  of  the  other  part,  reciting  the 
jvill  and  death  of  Sir  William  Tollemache,  and  that  his  widow  and  the  Defendant, 
liis  son,  were  living,  and  reciting  a  judgment  entered  up  by  the  PlaiTitift"  against  Lord 
iiuntingtower  for  £7210,  14s.,  and  that  the  Plaintifl'  had  agreed  to  advance  to  Lord 
iuntingtower  the  sum  of  £500,  upon  having  the  same  with  interest  secured,  and 
lilso  the  £7210,  14s.  and  interest  further  secured  as  thereinafter  expressed;  Lord 
Huntingtower  granted,  itc,  to  the  Plaintiff,  his  heirs  and  assio;ns,  all  the  manors, 
lands,  hereditaments  and  premises  comprised  in  the  residuary  devise,  contained  in 
jhe  will  of  Sir  ^^'illiam  Tollemache,  and  all  the  hereditaments  then  or  thereafter  to 
|)e  purchased  under  the  trusts  contained  in  such  will.  "  And  also  all  and  singular 
i)ther  the  freehold  manors,  messuages,  farms,  lands,  tenements,  hereditaments  and 
i)reniises,  whatsoever  and  wheresoever,  of  or  to  which  the  said  Lord  Huntingtower 
!vas  seised  or  entitled,  in  possession,  reversion,  remainder  or  expectancy,  or  otherwise, 
'iither  under  or  by  virtue  of  the  said  recited  will,  «/•  otherwise  howsoerer,"  to  hold  the 
■ame  to  Moss  Davis,  his  heirs  and  assigns,  subject  to  redemption.  And  Lord 
'Huntingtower  covenanted  to  surrender  all  the  copyholds  comprised  in  the  will  of  Sir 
jU'illiam  Tollemache,  and  also  those  to  be  purchased  thereunder,  "and  also  all  other 
;he  copyhold  or  customary  messuages,  farms,  lands,  tenements,  hereditaments  and 
premises  whatsoever  and  wheresoever,  of  or  to  which  Lord  Huntingtower  was  seised 
|)r  entitled,  in  possession,  [410]  remainder,  reversion  or  expectancy,  or  other«-ise, 
ither  under  or  by  virtue  of  the  said  will  or  olhennse  howsoerer." 

In  June  1842  the  Plaintiff  filed  a  bill  for  an  account  of  what  was  due  on  the 
juortgage  security,  and  to  obtain  a  sale  of  the  interest  of  Lord  Huntingtower  in  the 
iroUemache  estates.  In  1845  a  decree  was  made  which  was  confined  to  that  est<Ue, 
Init  between  the  filing  of  the  bill  and  the  hearing  of  the  cause.  Lord  Huntingtower 
|.vas  duly  adjudged  a  bankrupt,  and  assignees  of  his  estate  were  appointed. 

On  the  18th  of  November  1846  the"  Master  ma<le  his  report,  finding  the  amount 
lue  on  the  mortgage  to  be  £8334,  4s.  lid.  On  the  23d  of  February  1S47  the  cause 
jiame  on  to  be  heard  on  further  directions,  when  a  decretal  order  was  made,  not 
nonfincd  to  "the  Tnlhrmehe  estates,"  but  directing  a  sale  of  the  interest  of  Lord 
Huntingtower,  in  all  and  singular  the  real  and  personal  estate  comprised  in  or  subject 
o  the  indenture  of  mortgage  of  the  18th  of  November  1841.  Thi.s,  the  Plaintitt" 
illeged,  included  not  merely  "  the  Tollemache  estate,"  but,  under  the  general  words  in 


662  DAVIS   V.    EARL    OF    DYSART  20BEAV.«i. 

the  mortgage  deed,  "the  Earl  Lionel  ami  tin'  Ead  1 1-' ilh raham  edates,"  hwt  f^n(i\\^^'\\. 
impracticable  to  prosecute  the  order  made  on  further  directions,  without  access  to  the 
title-deeds,  <Vc.,  which  were  in  the  Defendant's  possession,  he  filed  this  hill  against  the 
Earl  of  Dvsart,  to  compel  production  and  inspection,  and  for  no  other  purpose. 

The  Defendant  admitted  he  was  only  tenant  for  life  of  the  Tollemache  estate,  ami 
said  he  had  offered  to  produce  the  deeds  relating  to  it ;  but  he  claimed  by  his  answer, 
to  be  absolutely  entitled  to  the  other  two  [411]  estates,  and  denied  that  Lord 
lluntingtower  had  any  right  to  or  interest  in  them,  and  he  refused  production  of  the 
title-deeds  relating  to  them. 

The  cause  now  came  on  to  be  heard  upon  motion  for  a  decree. 

Mr.  K.  Palmer  and  Mr.  Jessel,  for  the  Plaintiff.  The  Defendant,  as  tenant  for 
life  of  the  estates,  is  bound  to  produce  the  title-deeds  to  the  persons  entitled  in 
remainder.  The  authorities  are  distinct  on  the  subject.  The  Defendant,  at  one  time, 
was  only  tenant  for  life  of  the  two  estates  in  ipiestion,  but  he  now  insists  that  he  has 
become  absolutely  entitled  to  them,  by  i-eason  of  their  forfeiture  and  the  subsequent 
conveyance  to  him.  In  the  first  place  there  was  no  forfeiture,  for,  upon  the  terras  of 
the  proviso,  the  parties  were  only  liouml  to  execute  such  deeds  as  the  trustees  should 
j\ulge  necessarj',  proper  and  expedient.  They  never  adjudged  any  deed  to  be 
necessary,  proper  or  expedient,  nor  called  for  the  execution  by  the  devisees,  of  any 
deed  ;  there  has,  therefore,  been  no  default  or  forfeiture.  Besides  this,  by  the  terms 
of  the  deed  of  1804,  the  life-estate  only,  and  not  the  estate  of  the  issue,  was  to  1)€ 
forfeited,  in  case  of  the  tenants  for  life  not  complj'ing  with  the  condition.  Secondly, 
but  if  a  forfeiture  was  committed,  the  effect  of  the  pui'chase  fiom  .lohn  Tollemache, 
and  of  the  conveyance  to  the  Defendant,  also  operated  as  a  forfeiture  of  John 
Toilemache's  interest,  because  the  property  was  not  conveyed,  as  it  ought,  to  the  uses 
of  the  deed  and  will  of  1804,  and  the  interest  therefore  of  Lord  Huiitingtower  was 
not  affected.  Thirdly,  assuming  that  a  forfeiture  took  place,  then  John  Tollemache 
had  nothing  but  a  mere  right  of  entry  to  convey,  which  could  not  (prior  to  the 
statute  8  i&  9  Vict.  c.  106)  be  conveyed  by  deed  ;  the  convej'ance  to  the  [412] 
Defendant  operated  merely  as  a  release  of  that  right  of  entry,  and  enured  to  the 
benefit  of  all  parties  interested  in  the  estate,  except  the  party  conveying,  and  there- 
fore simply  extinguished  the  right,  if  any,  under  the  forfeiture.  Fourthly,  a  tenant 
for  life  purchasing  up  such  a  right  or  interest  becomes  a  trustee  for  all  parties 
interested.  They  remarked  on  the  inadequacy  of  the  consideration  paid  by  the 
I)efendant  for  the  estates,  and  cited  Lord  Lcmpster  v.  Lord  I'oiiifrd  (1  Ambl.  154- ;  1 
Dick.  •2.38);  hie  v.  Ine  (1  Atk.  429);  Nuel  v.  Ward  (1  Madd  322);  Brujdocke  v. 
Manuel  (3  Madd.  47) ;  Smith  v.  Cooke  (3  Atk.  382) ;  Pi/nrent  v.  J'l/ncent  (3  Atk.  571); 
h'eeves  v.  L'eeres  (9  Mod.  132);  1  Sug.  V.  &  P.  (p.  469  (1 1th  edit.)). 

Mr.  Lloyd  and  Mr.  Tripp,  for  the  Defendant.  A  tenant  for  life  is  entitled  to  the 
sole  custody  of  the  title-deeds  so  long  as  his  estate  endures,  and  a  bill  against  him  for 
their  mere  production,  and  seeking  no  ulterior  relief,  cannot  be  maintained.  At  any 
rate  the  production  is  a  matter  of  discretion,  and  the  tenant  for  life  is  bound  to  shew, 
that  the  purpose  for  which  the  production  is  sought  is  proper. 

A  forfeiture  clearly  took  place  by  reason  of  the  non-compliance  with  the  proviso, 
and  the  Defendant  became  a  purchaser  of  the  forfeited  interest  for  valuable  con.sidera- 
tion,  from  the  party  in  whom  that  interest  became  vested.  The  amount  of  the 
consideration  paid  by  the  Defendant  is  immaterial,  the  case  standing  exactly  on  the 
same  footing  as  if  John  Tollemache  were  a  J)efen(lant  and  himself  contested  the 
Plaintitt's  rii'ht.  The  Plaintift"s  mortj^age  does  not  in  fact  include,  nor  was  it  intended 
to  include,  the  property  in  question  :  its  ope-[413]-ration  is  confined  to  the  property 
described  in  the  deed,  and  the  general  words  will  not  be  construed  to  include  estates 
not  in  the  contemplation  of  the  parties. 

They  cited  Iri.-<on  v.  GiUiiot  (3  De  Gex,  M.  &  G.  958)  ;  Pope  v.  IVhitcomhe  (3  Russ. 
124):  Watkins,  Convey,  (p.  317  (White's  edit.));  and  see  JVahh  v.  Trecanion  (15 
Q.  B.  734). 

The  Master  of  the  Kolls  reserved  judgment. 

Jpril  26.  The  Master  of  the  Rolls  [Sir  John  Komilly].  This  is  a  suit 
instituted  by  the  Plaintiff  to  compel  the  Defendant  to  produce  deeds  and  documents 
relating  to  certain  estates  of  which  the  Defendant  is  possessed  as  tenant  for  life,  and 
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,11  which  the  Plaintiff  claims  an  interest,  by  virtue  of  a  mortgage  deed  of  the  li^th  of 
November  1841,  executed  by  Lord  Huntingtower,  the  son  of  the  Defendant,  in  favour 
l)f  the  Plaintiff. 

i  The  bill  prays  no  further  or  ulterior  relief;  it  is  simply  a  suit  to  obtain  the 
|)roduction  of  the  deeds  and  documents  possessed  by  the  Defendant,  relating  to 
.ertain  estates  of  which  he  is  the  tenant  for  life,  at  the  instance  of  a  person  who  claims 
Jo  be  mortgagee  of  the  reversion  of  these  estates,  and  who  re(juires  their  production,  in 
jirder  to  enable  him  to  make  his  mortgage  security  available,  by  sale  of  the  interest 
hereby  conveyed  to  him.  Although  the  suit  is  of  so  simple  a  nature,  the  questions 
(i  which  it  has  given  rise  are  of  a  very  different  character. 

The  first  and  preliminary  question  is,  whether,  ad-[414]mitting  his  title,  the 
nortgagee  of  a  reversion  is  entitled  to  compel  the  tenant  for  life  in  possession  to 
Produce  the  title-deeds  relating  to  the  estate  ;  in  other  words,  whether  the  reversioner 
-  -io  entitled,  for  the  purpose  of  enabling  him  to  dispose  of  or  deal  with  his  property 
11  ^uch  a  manner  as  he  may  think  fit.  It  is  not  disputed  that  the  tenant  for  life  is 
I  ntitled  to  have  the  custody  of  the  deeds  and  documents  relating  to  the  estate,  but  it 
|S  contended  that  a  person  interested  in  the  .same  lands,  under  the  same  settlement, 
Inay  deal  with  his  interest  therein  as  he  may  think  fit,  and  that  for  this  purpose,  he 
[nay  compel  this  production,  by  any  one  who  has  the  custodj'  of  the  documents.  The 
defendant,  on  the  other  hand,  contends  that  this  discovery  and  production  is  limited 
n  cases  where  it  is  sought  as  ancillary  to  some  ulterior  relief,  and  that  a  bill  confined 
>  I  lie  mere  purpose  of  production  and  inspection  is  a  novel  e.xperiment,  unsupported 
■y  authority,  and  one  which  ought  to  be  discouraged  by  the  Court. 

<  )n  this  question,  I  am  of  opinion  that  any  person  entitled  to  a  vested  remainder 
,11  an  estate  may  maintain  a  bill  against  the  tenant  for  life,  for  the  sole  purpose  of 
tiroduction  and  inspection  of  the  title-deeds  and  documents  relating  to  the  estate,  in 
jhe  possession  of  the  tenant  for  life,  in  order  to  enable  the  remainder-man  to  deal 
Ivith  his  property  as  he  may  consider  most  for  his  advantage.  I  think  it  unnecessary 
jo  go  through  the  various  authorities  that  were  cited  and  commented  upon  before  me 
11  this  subject,  they  all  tend  in  the  same  direction  ;  and  although,  in  some  cases,  as 
II  that  of  Lard  Lempder  v.  Lord  Pomfret  (1  Ambl.  154;  1  Dickens,  238);  they 
i(itiinate,  that  the  ordering  of  this  production  is  not  a  matter  of  right,  but  rests  on 
jhe  discretion  of  the  Court,  and  that  [415]  it  will  not  be  directed,  unless  for  a  purpose 
Xhich  the  Court  shall  deem  to  be  proper,  still  I  think  the  [irinciple  is  that  the  person 
liititled  in  remainder,  or  his  mortgagee,  who  stands  in  his  place,  is  entitled  to  and 
j:iay  compel  such  production  ;  and  if  it  be  suggested  that  the  purpose  for  which  the 
locuments  are  required  is  an  improper  one,  that  the  burden  of  the  proof  of  this  lies 
.n  the  person  resisting  the  production.  In  the  present  case,  this  is  not  attempted, 
Ind  the  Plaintiff  has  obtained  a  decretal  order  from  the  Court  of  Chancery,  on  the 
1 3d  of  February  1847,  for  the  sale  of  all  the  property  comprised  in  his  mortgage 
ecurity. 

If  there   were  nothing  more  in   this  case,    I   should   not  hesitate  to  direct  the 
I'lduction  sought  for  by  the  Plaintiff,  but  this  case  involves  many  other  matters. 

It  is  admitted  that  the  Plaintiff  cannot  require  the  production  of  documents 
elating  to  estates  in  which  he  has  no  interest.  He  claims  no  interest  except  under 
;he  deed  of  the  18th  of  November  1841.  He  takes,  therefore,  nothing  except  what 
Lord  Huntiiigtower  had  to  convey  at  the  time  when  he  executed  that  deed,  and 
inly  so  much  of  that  as  is  actually  conveyed  by  the  deed  itself.  The  answer  to  the 
brmer  of  these  queries,  namely,  what  estate  or  interest  Lord  Huntiiigtower  had 
p  convey  on  the  18th  of  November  1841,  involves  several  matters  of  nicety  and 
iuportancc,  and  rc(iuires  a  statement  of  the  title  affecting  the  lands  in  question. 
1  The  Defendant  is  tenant  for  life  in  po.ssession  of  throe  estates,  devised  under 
.ifferent  titles,  and  which  have  been  conveniently  distinguished,  in  argument,  as  " //« 
\-tati'  of  Earl  Lionel"  "  lltr  rslafc  of  Earl  irHlirahaiit,"  and  " //c  rs/aU  of  Sir  U'ilUam 
['ollemarlii'."  The  Plaintiff  insists  that  his  mortgage  affects  all  these  [416]  I'states, 
iibject  to  the  life  interest  of  the  Defendant.  Tliis  is  disputed  on  the  part  of  the 
I'efendant,  who  admits  that  the  Plaintiffs  mortmige  security  includes  the  estate  of 
|ir  William  ToUemache,  but  ilenies  that  it  incluaes  the  estate  of  Earl  Lionel  or  that 
f  Earl  Wilbraham,  on  two  grounds  :  in  the  first  place,  because  the  mortgagor,  Lord 
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Huntingtower,  had  no  interest  in  these  estates  at  the  date  of  the  mortgage,  by  reason 
of  a  forfeiture  thereof,  arising  from  a  non-compliance  with  a  proviso  coiitaiiii'd  in  the 
instrument  bv  which  they  were  settled  ;  and  secondly,  because  even  if  Lord  Hunting 
tower  had  any  interest  in  these  estates,  subject  to  the  life-estate  of  the  Defendant, 
he  has  not  conveyed  it  to  the  Plaintiff  by  the  deed  of  the  18th  of  November  1851. 

The  title  to  the  estates  over  which  the  claim  is  disputed,  is  as  follows.  [His 
Honor  here  stated,  at  length,  the  title,  the  instruments,  the  deaths  of  the  parties,! 
the  purchase  by  the  Defendant  from  John  ToUemache,  &c.,  itc,  and  proceeded  :]— 
Thi.s,  therefore,  is  the  state  of  the  property  :  An  estate  is  derived  from  Earl  Lionel, 
and  is  settled  by  the  deed  of  the  3d  of  December  1804  ;  another  estate  is  derived 
from  Karl  Wilbraham,  and  is  settled  by  his  will  of  the  4th  of  Deceml)er  1804  ;  and 
the  third  estate  is  derived  from  Sir  William  ToUemache,  and  is  settled  by  his  will, 
respecting  which  last  estate  no  ([uestion  is  raised. 

The  deed  under  which  the  Plaintiff  claims  was  executed  on  the  18th  of  November 
1841.  [His  Honor  here  stated  the  material  clauses.]  Since  the  execution  of  these 
deeds,  a  fiat  in  bankruptcy  has  issued  against  Lord  Huntingtower,  under  which  he 
has  been  adjudged  a  bankrupt,  and  assignees  of  his  estate  have  been  duly  appointed. 

[417]  The  Defendant  contends,  in  the  first  place,  that  by  reason  of  the  non- 
compliance with  the  conditions  contained  in  the  settlement  of  the  3d  of  December 
1804,  and  the  will  of  Earl  Wilbraham,  the  interests  which  would  have  vested  in  Sir 
AVilliam  ToUemache  and  his  issue,  had  these  conditions  been  complied  with,  were, 
by  reason  of  the  non-compliance  therewith,  forfeited  to  John  ToUemache  and  his 
issue  ;  that  these  have  been  sold  by  him  to  the  Defendant,  and  that  Lord  Hunting- 
tower had  no  interest  in  them  which  he  could  convey  to  the  Plaintiff ;  and  he  further 
contends,  that  if  this  forfeiture  did  not  take  place,  still  that  the  mortgage  deed, 
which  I  have  fully  stated  neither  was  by  the  parties  thereto  intended  to  pass,  nor  did 
in  fact  pass  his  interests  in  these  estates,  but  that  the  same  are  claimed  by  bis 
assignees  in  bankruptcy. 

In  this  state  of  things  I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the 
production  of  the  deeds  and  documents  relating  to  the  estates  which  passed  under 
the  will  of  Sir  William  ToUemache,  but  not  to  those  which  relate  to  the  estates 
included  in  the  settlement  of  the  3d  of  December  1804,  or  to  those  which  relate  to 
the  estates  which  passed  under  the  will  of  Earl  Wilbraham.  The  right  to  the 
production  of  such  deeds  and  documents  of  title  exists,  in  my  opinion,  only  where 
the  title  of  the  Plaintiff  to  the  interest  he  claims  in  the  land  is  clear  and  undisputed. 
By  using  this  word  "  undisputed,"  I  do  not  mean  that  a  tenant  for  life  could  prevent 
a  reversioner  from  obtaining  a  production  and  inspection  of  such  <locuments,  by 
simply  denying  the  necessary  inference  of  law,  which  arises  from  admitted  facts  :  but 
I  mean  where  a  reasonable  cause  of  litigation  exists,  and  that,  in  my  opinion,  is  the 
case  here. 

A  short  refei-ence  to  the  principal  points  discussed  [418]  before  me  will  shew  this 
with  abundant  cleai-ness.  The  Defendant  claims  these  lands  adversely  to  the 
Plaintiff,  and  adversely  to  Loi'd  Huntingtower,  under  whom  the  Plaintiff  derives  bis 
title.  The  Defendant  sets  out  the  particulars  of  that  claim,  founded  on  this  alleged 
forfeiture  for  non-compliance  with  the  proviso  contained  in  the  deed  and  in  the  will 
of  1804,  and  contends  that  he  has  become  a  purchaser  for  valuable  consideration 
of  that  interest  from  the  person  in  whom  the  estate  became  vested,  in  case  it  was 
forfeited,  in  the  events  which  occurred.  It  is  true  that  £15,000,  the  price  paid, 
was  a  very  small  sum  to  give  for  this  purpose,  if  no  doubt  existed  respecting  the 
forfeiture,  but  that,  he  contends,  is  not  a  matter  to  be  regarded  by  this  Court  ;  and 
that,  so  far  as  the  price  is  concerned,  the  matter  must  be  regarded  in  the  same 
manner  as  if  John  ToUemache,  who  claimed  and  sold  the  forfeited  interest,  were  now 
contesting  the  Plaintiff's  right  to  the  production. 

The  Plaintiff  contests  this  claim  of  the  Defendant,  and  contends,  first,  that  no 
forfeiture  took  place  ;  secondly,  that  if  a  forfeiture  took  place,  the  purchase  of  the 
claim  from  John  ToUemache,  and  the  deeds  b\'  which  it  was  effected,  operated  also 
as  a  forfeiture  of  the  interest  of  John  ToUemache,  because  he  did  not  convey  the 
property  to  the  uses  of  the  original  settlement,  in  which  case  the  interest  of  Lord 
Huntingtower  would  not  be  affected  ;   and  thirdly,   that  if  John   ToUemache  had 
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iiythiiig,  it  was  a  mere  right  of  entry,  which  could  not,  at  that  time,  be  conveyed 
y  a  deed,  inasmuch  as  this  transaction  took  place  prior  to  the  statute  8  &  9  Vict.  c. 
!06,  and,  therefore,  that  the  deeds  carr3'ing  the  purchase  into  execution  took  effect 
jierely  as  a  release  of  that  right  of  eiitr}',  which  lelease  must  enure  for  the  benefit  of 
ill  persons  interested,  except  the  disseisor  ;  and  that,  consequently,  in  this  view  of 
ibe  [419]  case,  the  transaction  operated  as  an  entire  extinguishment  of  the  right, 
'.•hatever  it  was  under  any  forfeiture.  But  this  is  not  all  ;  if  these  fail  him,  he 
ontonds  that  a  tenant  for  life  cannot  buy  up  a  claim  for  the  purpose  of  excluding  a 
M  isioner,  or  those  who  claim  under  him,  but  that  he  becomes  a  trustee  for  them. 

The  question  of  forfeiture  itself,  at  least  so  far  as  regards  the  property  devised 

V  the  will  of  Earl  Wilbraham,  depends,  in  my  opinion,  on  the  construction  of  the 

■  istrument ;  that  is,  whether  the  direction  to  the  devisee  to  "make,  do,  and  execute 

[11  such  acts,  deeds,  matters  and  things,  conveyances  and  assurances,  as  the  trustees 

'    nld  judge  necessar}',  proper  or  expedient  for  the  purposes  therein  mentioned," 

the  trustees  the  power  to  determine  whether  anything  was  necessary  to  be  done  or 

,  01 ;  or  whether  it  left  it  incumbent  on  the  devisee  to  endeavour  to  ettect  the  purpose 

(tated  ill  the  will,  and  only  left  it  to  the  trustees  to  determine  in  what  manner  that 

|ho\iId  be  efTected  ;  in  other  words,  whether  the  neglect  of  the  trustees  to  require 

inything  to  Ije  done  dispensed  with  the  necessity,  which  was  otherwise  thrown  upon 

■he  devisee,  of  doing  something  to  carry  the  wishes  of  the  testator  into  effect ;  or 

I'hether  the  true  construction  of  the   will  be,  not,  that  the  devisee  was,  without 

rJggestion  from  anyone,  bound  to  ascertain  from  the  trustees  what  they  thought  to 

!■  necessary,  and  to  otter  to  do  whatever  might  be  necessary  and  proper. 

( )n  the  part  of  the  Defendant  it  is  urged  that  it  would  be  a  strange  construction  to 
old,  if  the  trustees  required  the  devisee  to  do  an  act  or  execute  a  deed,  both 
injurious  to  him  and  unnecessary  to  ettect  the  object  of  the  testator,  that  he  must 
|ither  do  that  act  and  execute  that  deed,  or  forfeit  the  estate  ;  and  yet  that  [420] 
'his  would  follow,  as  a  necessary  consequence,  from  acceding  to  the  Plaintifl''s 
lontcntion  and  holding,  that  the  devisee  was  Iwund  to  do  exactlv  that  and  that  only 
!-hich  the  trustees  directed,  and  that,  if,  the  trustees  thought  nothing  was  necessary 
'r  neglected  to  do  anything,  this  released  the  devisee  altogether  from  the  obligation 
uposed  on  him  by  the  testator. 

My  intention  is  to  avoid  expressing  any  opinion  on  these  various  points,  which 

,11^'gest  considerations  of  great  interest  and  importance,  and  which  have  been  argued 

[efore  me  with  great  ability.     My  object,  by  referring  to  them  in  detail,  is  to  point 

lit  that  the  Court  cannot  give  the  Plaintiflf  the  relief  he  seeks,  without  deciding,  in 

i~  favour  and  against  the   Defendant,  various  collateral  questions  of  considerable 

ty  and  difficult}'  as  to  the  right  to  the  estate;  questions  not  now  properly  ripe 

decision,  and  which  will  or  may  hereafter  have  to  be  tried  at  law  or  in  this 

;  ourt.     To  give  the  Plaintiff  the  production  he  seeks  involves  impliedly  a  decision, 

!hat  he  is  entitled  to  the  interest  he  claims.     It  is,  in  efFect,  to  decide  incidentally 

;hese  (|iiestions,  in  a  manner  to  conclude  no  one,  but  in  a  way  which  may  prejudice 

lights  hereafter  to  aiise  and  to  be  determined.     1  repeat  my  opinion,  that  in  a  clear 

iase  the  Plaintiff'  is  entitled  to  such  production  ;  Vmt  that,  if  the  case  be  not  clear, 

Ihis  Court  will  not  give  him  that  relief  through  the  incidental  decision  of  collateral 

joints;  but  will  leave  him  to  establish  his  right  to  the  estate  at  the  proper  time  and 

1  the  ])roper  manner.     If  the  matter  were  now  ripe  for  decision,  if  the  time  had 

line  when,  according  to  the  Plaintiffs  contention,  if  right,  he  would  be  entitled  to 

,10  enjoyment  of  the  property  in  possession,  and  if  the  Plaintiff'  were  now  seeking  to 

jbtain  that  possession,  and  the  case  were  so  circumstanced  that  this  Court  was  the 

j roper  triliinial  [421]  to  give  the  Plaintiff  such  possession,  if  all  this  were  the  case, 

jien,  as  the  property  is  claimed  adversely  to   him,  the   production   and  inspection 

f  the  (lii'ds  and  dociiments  relating  to  that  property  could  only  be  given  incidentally 

'  Mill  rnMsc((uent  upon  his  obtaining  a  decree  to  recover  the  est-ate.     But  here  the 

jrodiKtioii  and  inspection  are  required,  while  his  right  to  the  estate  itself  is  a  matter 

[ereafter  to  be  determined,  that  right  being  contested,  and  the  period  for  deciding  it 

jot  having  arrived.     This  alone  would  be  sufficient  to  induce  me  to  dismiss  this  bill, 

p  far  as  these  are  concerned. 

Hut  the  questions  which  spring  out  of  the  clauses  of  forfeiture  are  not  the  only 
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obstacles  which  present  themselves  in  the  way  of  the  Plaintiff.  Another  difficulty 
of  a  serious  character  presents  itself  in  the  construction  of  the  mortgage  floccl  itself 
under  which  he  claims.  The  (|ucstion  i.s,  whether  the  deed,  being  wholly  sIIlmiI 
respecting  the  interest  of  Lord  Huntingtower  in  any  estates  other  than  those  devisor 
by  the  will  of  his  grandfather,  and  the  Plaintiff,  at  least,  if  not  both  parties  to  it,  Ijuiiii 
ignorant  of  Lord  Huntiiigtowor's  interest  in  any  other  property,  the  general  woi(l> 
"either  under  the  will  of  Sir  William  Tollemache,  or  otherwise  howsoever,"  to  wliicl 
I  have  already  pointedly  called  attention,  passed  the  interest  of  Lord  Huntingtowei 
in  this  property,  assuming  no  forfeiture  to  have  occurred.  This  is  a  point  which  \va: 
argued  at  considerable  length  on  both  sides.  Conflicting  decisions  are  cited  to  main 
tain  the  propositions  adduced,  and  yet  the  assignees  of  Lord  Huntingtower,  undei 
his  bankruptcy,  who  are  the  persons  maiidy  interested  in  the  question,  are  not  befon; 
the  Court,  to  support  their  interest,  which  is  in  direct  opposition  to  that  of  tlit 
Plaintiff 

If  my  decision  were  to  bind  the  right  to  the  estate,  I  [422]  could  not,  with  pro. 
priety,  do  so  in  the  absence  of  the  assignees.  I  think  that  I  am  equally  precludeil 
from  giving  an  incidental  decision  against  them,  by  compelling  the  Deft^ndant,  in 
their  absence,  to  produce  the  documents  of  title  relating  to  the  estate  in  which  they 
claim  to  be  interested.  The  .same  princijile,  therefore,  is  involved  here  which,  undei 
the  clauses  of  forfeiture,  induceil  me  to  hold  that  the  Plaintiff  must  establish  his  right 
to  the  property  before  he  seeks  for  production  of  the  title-deeds,  with  this  additional 
impediment,  that  the  adverse  claimants  are  absent. 

If  the  suit  instituted  by  the  Plaintiff  and  the  decree  obtained  by  him  for  enforce- 
ment of  his  mortgage  security  had  determined  his  right  to  the  estate,  the  case  would 
have  been  different,  but  this  is  not  so.  The  bill  was  filed  on  the  14th  of  June  1842, 
the  prayer  was  confined  to  asking  an  account  of  what  was  due  on  the  mortgage 
security,  and  for  obtaining  a  sale  of  the  interest  of  Lord  Huntingtower  in  the  estate.- 
devised  by  the  will  of  Sir  AVilliam  Tollemache,  and  the  decree,  dated  the  12th  ol 
Jidy  1845,  is  confined  to  that  estate.  On  the  18th  of  November  1846  the  Mastci 
found  £8234,  4s.  lid.  to  be  the  amount  due,  and  the  cause  then  came  on  to  be  heard 
on  further  directions  on  the  23d  of  February  1847,  when  a  decretal  order  was  made, 
not  confined  to  that  estate,  but  directing  a  sale  of  the  interest  of  Lord  Huntingtowei 
in  all  and  singular  the  real  and  personal  estates  comprised  in  or  subject  to  the  said 
indenture  of  mortgage  of  the  18th  of  November  1841.  This,  therefore,  even  if  the 
last  order  be  not  to  be  interpreted  by  the  prayer  of  the  bill  and  the  prior  decree,, 
leaves  the  matter  exactly  as  it  stood  before  ;  and,  indeed,  if  it  were  not,  the  argument! 
adduced  to  me  would  have  been  superfluous. 

[423]  The  case  of  Lard  LentpMer  v.  Lord  Pmnfret  (Ambler,  154  ;  1  Dickens,  231 
lays  down  that  the  Court  has  a  discretion  in  these  matters  relative  to  production  i 
deeds  and  muniments  of  title,  so  far,  at  least,  as  regards  father  and  son,  and  whie 
if  it  exist  between  them,  must  extend  to  persons  claiming  under  the  son.  Mi 
opinion  is  that,  exercising  the  best  judgment  I  can,  this  is  not  a  case  in  which  thi 
Plaintiff  is  entitled,  in  the  present  condition  of  affairs,  to  any  production  or  iiispectioi 
of  the  deeds  relating  to  the  estates  included  in  the  settlement,  or  in  the  will  of 
December  1804. 

The  Plaintiff  is  entitled  to  a  production  of  the  deeds  of  the  property  devised  by 
Sir  William  Tollemache,  and  may  have  a  decree  for  that  purpose  ;  but,  as  this  wa.s 
not  opposed  prior  to  the  institution  of  this  suit,  and  as  this  suit  has  been  occasioned 
by  his  seeking  to  obtain  production  of  the  deeds,  to  which  he  is  not,  in  my  opinion, 
entitled,  he  must  pay  the  costs  of  the  suit  up  to  and  including  the  hearing. 

[424]     Armstrong  v.  Burnet.     Ajml  19,  May  7,  8,  1855. 

[S.  C.  24  L.  J.  Ch.  473 ;  1  Jur.  (N.  S.)  765 ;  3  W.  E.  433.] 

Specific  legatees  of  shares  in  a  banking  company,  held  liable  to  pay  the  calls  made 

subsequent  to  the  testator's  death. 
Distinction  between  the  eases  in  which  specific  legatees  of  shares  take  cum  onere,  and 


BEAV.425.  ARMSTRONG   V.    BURNET  667 

I  those  in  which  the  general  personal  estate  of  the  testator  is  liable  to  pay  the  future 
:  calls  for  the  benefit  of  the  legatees. 

ii'here  the  interest  of  the  testator  in  the  suljject-matter  which  he  professes  to  bequeath 
!  is  complete,  or  where  it  is  so  treated  and  considered  by  hira  and  by  all  persons 
I  connected  with  it,  the  future  calks  fall  on  the  legatees  and  not  on  the  genei'al 
;  personal  estate.  But  where  further  payments  are  required  to  make  perfect  the 
interest  which  the  testator  professes  specifically  to  bequeath,  then  the  general 
piTsona!  estate  is  applicable  for  that  purpose. 

banking  company  was  established   in  183G.     By  the  deed  of  settlement  £5  per 

siiare  was  payable  immediately,  and  the  directors  were  empowered,  at  any  time,  to 

make  a  further  call  of  £5,  and  on  non-payment  the  shaies  might  be  forfeited.    The 

■  shares  w-ere   transferable,   and,   on   transfer,   the   former  proprietor  was   released. 

Legatees  and  executors  might  sell,  but  were  not  to  be  members  until  a  transfer  to 

I  them,  and   until   then,  were   not  entitled   to  the  current  dividends.     The  share- 

i  holders   thereby  covenanted   to  observe   the  clauses  of   the  deed.     A  shareholder 

died  in  184.3,  having  specifically  bequeathed   his  shares  to  infants.     The  executors, 

in  184.5,  transferred  the  shares  into  their  own  names,  and   they  assented   to  the 

r  legacies.     Afterwards,  in  1848,  the  fmther  call  of  £5  per  share  was  made.     Held, 

'  that  it  was  pa^-able  by  the  legatees  and  not  out  of  the  testator's  residuary  estate. 

The  question  in  this  case  was,  whether  a  call  on  shares  in  a  banking  company, 

I'lf  five  years  after  the  testator's  death,  was  payable  out  of  his  residuary  estate,  or 

>  ilie  specific  legatees  of  the  shares. 

The  testator,  by  his  will,  "gave  all  his  shares  in  the  Northumberland  and  Durham 

istrict  Banking  Company,  to  his  grandnephews  and  grandnieces  "  [describing  them] 
lequally  to  be  divided  between  them.'' 

The  testator  died  in  1843,  being  the  registered  proprietor  of  1180  shares  of  .£10 

ell,  on  which  two  instalments  of  £2,  10s.  had  been  paid.  He  was  the  original 
I'oprietor  of  some  of  the  shares,  and  had  executed  the  deed  of  .settlement  in  respect 
f  the  others,  which  he  had  acquired  by  purchase.     The  legatees,  being  all  infants, 

ere  incapable  of  electing  to  accept  or  decline  the  shares,  and  as,  Ijy  the  rules  of  the 
linking  company,  the  [425]  dividends  cotdd  not  be  paid  while  the  shares  stood  in 
lie  name  of  a  deceased  person,  the  executors,  in  1845,  transferred  the  shares  into 
'ifir  own  names.     They  also  assented  to  these  specific  legacies;  in  1847  they  paid 

!■   legacy  duty  on  them,  and  they  also  received  the  dividends. 
\l  the  testator's  death,  seven  years  had  elapsed  since  any  call  had  been  made, 

111  it  did  not  appear  that  one  was  expected  to  be  made  ;  but  in  October  1848  (five 

ears  after  the  testator's  death)  a  further  call  of  £.5  per  share  was  made,  amounting 
111  these  shares  to  £.5900.  This  was  payable  by  three  instalments,  with  an  option  of 
jaying  the  whole  at  once,  on  certain  terms  considered  to  be  beneficial  to  the  holders 

f  shares.     The  executors  borrowed  £5000  for  that  purpose,  and  paid  the  whole  calls 
'■nee.     They  received  altogether  £(3953  for  dividends  on  the  shares  subsequent  to 

If  testator's  death.      In  1853  the  executors  paid  ofl  the  loan  of  £5000. 
'     The  shares  had  Huctnated  in  value,  and,  though  worth  £82G0  at   the  testator's 
!eath,  their  value,  at  present,  after  paying  the  call  of  £5  per  share,  did  not  exceed 

1'    -ume  sum.     I'nder  these  circumstances  the  legatees,  on  the  one  hand,  insisted 

i;il  the  call  of  £5  was  payable  out  of  the  testator's  residuary  estate.  On  the  other 
•and,  the  residuary  legatees  contended  that  the  call  ought  to  be  borne  by  the  legatees 
If  the  shares.  This  suit  was,  in  coiise<iuence,  instituted  by  an  executor,  to  have  the 
Lghts  of  the  parties  ascertained. 

The  argument  principally  turned  on  the  effect  of  the  deed  of  settlement,  to  the 

1 1 'Visions  of  which    it    is   now  necessary  to  advert   in  .some  detail.     This  banking 

Jinpany  was  established  in  183(),  under  the  Banking  Act,  [426]  ~  Oco.  4,  c.  40,  and 
ly  the  deed  of  settlement,  dated  the  1st  of  .July  lf<M'>,  made  between  the  directors 
If  the  first  part,  the  registered  public  oHicers  of  the  secoiul  jiart,  the  trustees  of  the 
'lird  part,  and  the  sharehoklers  of  the  fourth  part.  After  the  usual  provisions  for 
litablishing  the  company,  the  8th  clause  provided  for  the  entry  in  the  "  Shareholders' 
legisier"  book  of  the  names,  \c.,  of  the  shareholders. 

"  The  personal  representatives  or  legatees  of  any  shareholder  who  should  die 
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were  to  give  notice,  specifying;  tlic  iiiinies  aiiii  residences;  and  tlie  "  Sharelioldois' 
Register'  was  to  be  conclusive  evidence  of  proprietorship  on  liehalf  of  the  company. 
By  Article  91,  no  shares  were  to  lie  hold  jointly,  except  on  trust,  and  the  tiist-named 
trustee  was  to  be  deemed  pro|)rielor,  for  the  purpose  of  voting,  \'c.  The  rcgistui  eil 
proprietor  was  to  be  deemed  the  itcneticial  owner,  and  the  company  were  not  tu  lie 
bound  to  notice  any  trust,  or  any  gift  Ijy  way  of  legacy,  until  the  legatee  should 
become  a  shareholder. 

Provision  was  made  for  the  almost  immediate  payment  of  two  instalments  of 
£2,  10s.,  and  the  17th  clause  provided  that,  in  addition  to  this  £5,  the  diiectors 
should  have  full  power,  from  time  to  time  or  at  any  time,  to  call  for  and  require  the 
payment,  by  each  and  eveiy  shareholder,  of  the  further  sum  of  £0,  in  respect  of  every 
share.  The  directors  were  to  have  full  power  to  sue  for  such  call,  and  in  default  of 
payment  to  forfeit  the  share. 

By  the  21st  clause,  shares  might  be  sold  with  the  consent  of  the  directors,  but  if 
tiiey  it'fuscd  their  consent,  they  were  bound  to  purchase. 

[427]  By  the  i.'3d  clause,  all  sales  and  transfers  of  any  shares,  not  made  conformably 
to  the  provisions  of  the  deed  of  settlement,  were  to  lie  invalid  at  law  and  in  ei[uity. 

The  25th  clause  provided,  that  whenever  any  .shares  should  be  duly  vested  in  a 
new  holder,  then,  and  not  before,  the  future  responsibility  of  the  previous  holder 
should  n-ase  arul  ilcknnine,  and  such  previous  holder  and  all  persons  claiming  by, 
from  or  under  him,  shall  be  exonerated  and  released  from  all  subsequent  claims, 
demands,  liabilities  and  obligations,  in  respect  of  the  same  shares,  and  from  all 
future  observance  and  performance  of  the  covenants,  conditions,  stipulations  and 
agreements. 

The  27th  and  28th  clauses  provided,  that  the  executor  or  legatee  of  any  deceased 
shareholder  should  not  be  a  member,  but  should  be  at  liberty  either  to  sell  the  shares 
or  to  become  a  member  in  respect  of  such  shares,  by  giving  notice  of  his  desire,  "  where- 
upon, and  upon  otherwise  complying  with  the  provisions  of  the  deed  of  settlement,'' 
he  shall  be  admitted  and  become  a  member  of  the  company  in  respect  of  such  shares, 
and  have  the  same  transferred  into  his  name  accordingly,  and  shall  stand  and  be 
personally  charged  with  the  duties  and  liabilities  incident  to  the  ownership  of  the 
same." 

By  the  29th  clause,  the  executor,  administrator  or  legatee  of  any  deceased 
shareholder,  not  electing  to  become  a  member,  was  not  to  be  entitled  to  receive  any 
dividend  becoming  due  after  his  title  should  have  accrued,  but  it  was  to  remain  in 
suspense,  until  a  new  proprietor  should  be  substituted. 

The  30th  clause  gave  right  of  forfeiture,  in  case  of  [428]  any  legatee  or  representa- 
tive neglecting  or  refusing  to  execute  the  deed. 

By  the  100th  clause  the  several  persons  to  the  deed  covenanted  with  the  others,  , 
to  observe,  Ac,  all  the  clauses  and  stiptdations  "  which  were  or  ought  to  be  observed  1 
itc,  by  the  covenantor,  or  his  or  her  heirs,  executors  or  administrators,  respectively, 
in  respect  of  or  in  relation  to  such  share  or  shares  respectively,  .so  for  tin;  lime  li'ing 
remaining  part  of  his  or  her  assets,  and  according  to  the  true  intent  and  meaning  of  the 
same  covenants,"  &c. 

Mr.  Toller,  for  the  Plaintiff",  stated  the  case. 

Mr.  Follett  and  Mr.  Giftard,  for  the  specific  legatees,  argued  that  this  call  was  a 
lialiility  of  the  testator  upon  his  covenant,  which  his  estate  was  bound  to  discharge, 
and  referred  to  the  100th  clause  of  the  deed  for  the  purpose  of  shewing  that  the 
testator  had  covenanted  to  perform  the  obligations  contained  in  the  deed,  which 
included  the  payment  of  future  calls.  They  referred  to  the  cases  of  Blount  v.  Hijikins 
(7  Sim.  43) ;  Jacques  v.  Chambers  (2  Collyer,  435  ;  4  Kailw.  Cas.  499),  and  CHre  v.  Clive 
(1  Kay,  600),  as  establishing  the  right  of  the  specific  legatees  to  have  the  call  paid  as 
a  debt  out  of  the  testator's  i-esiduary  personal  estate. 

Mr.  Lloyd  and  Mr.  Prior,  for  the  residuary  legatees.  All  the  existing  liabilities 
had,  at  the  testator's  death,  been  performed.  If  the  specific  legatees  had  been  adult, 
it  would  have  been  the  duty  of  the  trustees  foithwith  to  have  transferred  the  shares 
into  the  names  of  such  legatees,  and  all  liability  on  the  part  of  the  executors  [429] 
would  then  have  ceased.  The  circumstance  of  their  being  infants  cannot  alter  or 
atfect  their  rights,  or  increase  or  diminish  the  extent  of  the  liability  of  the  testator's 
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lisiduary  estate.  At  all  events,  on  the  transfer  of  the  shares  into  the  names  of  the 
v'cciitors,  in  October  184.''),  all  lial)iiity  ceased,  the  estate  of  the  testator  never  became 
iMi'  In  pay  the  call,  and  the  legatees  themselves  have  adopted  this  act  of  the  executors. 
hr  CISC  is  analogous  to  a  bequest  of  leaseholds,  in  which  the  specific  legatee  takes 
'/,/  niinr,  .-uid  subject  to  the  obligation  of  discharging  the  future  rent  and  of  performing 
iriiccforth  the  covenants  contained  in  the  lease.  In  this  case,  on  the  transfer  of  the 
i;ii  IS  into  the  names  of  the  executors,  and  on  their  assenting  to  the  legacy,  the  estate 
the  testator  became  discharged  from  all  further  liability,  and  the  executors  became, 
I  fact,  the  trustees   for  the  specific  legatees  ;  FitzwilUams  v.  Kelli/  (10  Hare,  266). 

is  the  opinion  of  an  eminent  Judge,  "  that  the  doctrine  has  already  been  carried 
in  far;"  J!ani/ v.  Hardin ff  (1  Jones  &  Lat.  475,  490).  In  Blount  v.  Hipkins  there 
01  !■  no  means  of  determining  the  liability. 

.Mr.  FoUett,  in  reply.  The  transfer  by  the  executors  into  their  own  names  was  an 
■t  iif  duty  and  necessity  to  prevent  a  forfeiture;  they  were  entered  as  "executors," 
id  therefore  the  liability  of  the  estate  continued,  for  the  shares  are  now  as  much 
ut  of  the  estate  of  the  testator  as  they  were  at  his  death.  No  act,  however,  done 
V  the  executors  could  in  any  way  perjndice  the  rights  of  infants. 

The  M.\stek  uk  the  Rolls.  I  will  look  over  the  deed  and  authorities  before  I 
•ride  this  case. 

[430]  Mitii  7.     The  M.\ster  of  the  Rolls  [Sir  John  Romilly].     The  questions 
1   I  his  cause  were  whether  the  payment  necessary  in  respect  of  a  call  on  certain 
Hiking  shares,  specifically  bequeathed  by  the  testator,  must  be  borne  by  his  general 
I -Miial  estate  or  by  the  specific  legatees  thereof. 

Mthuugh  alone  it  may  not  dispose  of  the  whole  question,  still  an  important 
insideratiim  in  the  case  is  whether  the  liability  of  the  testator's  estate  to  the  payment 
I  this  call  did  subsist  at  the  time  when  the  call  was  made.  I  have  not  found  any 
I-'  ill  which  the  general  personal  estate  of  the  testator  has  been  compelled  to  bear 
II-  payment  unless  where  such  liability  subsisted  at  the  time  when  the  call  was 
lailc.     I  think  it  desirable  shortly  to  refer  to  the  reported  decisions. 

The  case  of  Jlhuiiit  v.  Hi/ikins  (7  Sim.  43)  was  to  this  ctiect : — The  testator  had 
iki'ii  shares  in  the  London  and  Birmingham  Railway  Company.  He  executed  a  deed 
■  I'lth  of  October  1S30,  by  which  he  covenanted  to  pay  the  future  instalments  on  his 
laiis  necessary  for  the  completion  of  the  railway  within  ten  years.  He  died  in 
-  ;|,  and  the  Act  passed  in  1833.     By  his  will  he  had  exonerated  his  personal  estate 

111  payment  of  his  debts,  which  he  had  thrown  on  the  real  estate,  and  be  specifically 
Bijiieathed  these  shares  to  his  widow.  It  was  clear  that  the  liability  of  the  estate 
bntinucd,  and  the  Court  held  that  the  calls  must  be  paid  out  of  the  real  estate. 

Jiicqiii's  v.  CliaiiihiTs  (2  Collyer,  435  ;  4  Railw.  Cas.  499)  was  substantially  the  same 

-131]  point.     That  case  related  to  shares  in  the  Great  Western   Railway  Company 

hich  had  been  specifically  bequeathed,  and  the  Covirt  ordered  a  sutficient  sum  to  be 

't  apart  to  answer  the  future  calls,  to  pay  which  the  estate  of  the  testator  under  his 

i\  iiiant  remained  liable. 

'  'liiv  V.  Clitr  (Kay,  600)  was  to  the  same  effect.  The  testator  had  bequeathed  the 
iiii'st  and  annnai  income  "arising  from  all  his  shares  in  the  Peninsular  and 
'1  M  iital  Steam  Navigation  Company,  and  from  his  Birmingham  CJas  shares,  to  his 
\ir  for  her  life,"  and  after  her  death  or  marriage  he  gave  it  over  to  other  persons. 
In-  lalls,  which  were  a  liability  of  the  testator's  estate,  were  ordered  to  be  paid  out 
f  that  estate 

\farslicill  V.  Ilolloivaij  (a  Sim.  196)  was  a  ctise  in  which  the  testator  had  entered 
Una  covenant  to  erect  buildings  on  a  leasehold  estate.  This  leasehold  estate  he 
I"  ritically  bequeathed  to  his  daughter  for  life,  with  remainder  to  her  chihlren.  It 
a>  held  that  the  personal  estate  mnst  bear  the  expense  of  ])erfoiniing  the  covenant. 

ll'ihiht  V.  ll'arn-n  (4  De  G.  iV;  Sm.  367)  was  a  similar  case,  anil  there  the  Viee- 
liiiieeilor  reluctantly  followed  Blount  v.  Hipkin.t.  It  appears  from  the  Master's 
Import  that  the  testator's  estate  was  liable  to  pay  all  these  calls,  except  calls  on  five 
jnares  in  a  chartered  gas  company,  Init  no  distinction  seems  to  have  been  raised  on 
:iis  subject  or  submitted  to  the  consideration  of  the  Coiu't,  and  it  is  to  be  observed 
1  this  ease  that  although  the  testator  had  twenty  shares  in  the  London  and  West- 
jinster  Bank  of  £100  each,  on  which  shares  only  [432]  £'20  each  had  been  pai.l,  and 


670  ARMSTRONG    V.    BURNET  20BEAV.4M 

that  £80  on  each  share  might  still  lie  called  for,  nevertheless  the  Court  did  not  set, 
apart  any  fniul  to  meet  that  possible  future  liability. 

In  Baiii/  V.  llarding  (1  .loiies  i^-  Lat.  475)  Lord  St.  Leonards  held  that  the  specific! 
legatee  of  leaseholds  was  not  liable  to  paj'  the  amount  due  from  the  testator  at  hi.s 
decease  for  head  rents,  respecting  which  there  could  be  no  question,  but  he  shewed, 
no  disposition  to  extend  the  doctrine  of  Blount  v.  Hipkins. 

The  case  of  Filrwilliams  v.  Kdh)  (10  Hare,  266)  appears  to  me  to  lay  down  ai 
principle  and  draw  a  valuable  distinction  attecting  this  subject.  In  that  case  lca.se- 
holds  were  devised,  a  fine  was  payable  in  respect  of  the  admission  of  trustees  which 
had  become  necessary  during  the  life  of  the  testatrix  ;  it  was  held  that  this  wa,s 
payable  out  of  the  general  personal  estate.  But  another  fine  was  also  payable  in 
respect  of  the  admission  of  trustees,  which  became  necessary  after  the  death  of  the 
testatrix,  and  it  was  held  that  this  latter  fine  was  properly  payable  1)3'  the  devisees. 
That  the  devisees  of  leasehold  estates  take  the  property  nim  imi'ir  cainiot  be  doubted  ; 
but  that  case  establishes  that  although  everything  that  is  due  from  the  testator  at  his 
death  must  be  paid  out  of  his  resitluary  personal  estate,  yet  that  what  may  liccome 
due  subsequently  to  his  death  is  not  so  payable,  although,  by  reason  of  his  covenant, 
his  personal  estate  maj'  remain  liable  thereto,  so  far  as  regards  the  covenantee,  but 
that  this  amount  is  properlj'  payable  by  the  devisee  of  the  leasehold  interest. 

A  distinction  is,  I  think,  to  be  found  (although  perhaps  not  very  clearly  defined  in 
these  decisions)  between  [433]  such  cases  as  those  of  Blount  v.  HipMns  and  Janpieti  v. 
('hamhers,  and  such  a  case  as  the  present.  In  those  two  cases  the  testator  had 
contracted  to  take  shares  in  a  railway  to  acquire  a  title  to  which  the  whole  amount  of 
Ciich  share  subscribed  would  be  required.  It  seems  to  me  that  it  is  reasonable  to 
assume  that  the  testator  intended  to  give  the  >vhole  share  for  which  he  had  subscribed 
to  his  legatee,  and  that  the  accident  of  his  death  occurring  sooner  or  later  ought  not 
to  afl'ect  this  bequest.  But  in  other  cases  the  full  amount  of  the  share  subscribed  foi- 
ls not  intended  to  be  paid  or  expected  to  be  required.  The  first  payment  is  supposed 
to  be  also  the  last,  and  the  testator  sees  no  prospect  of  any  further  liability  at  hi.s 
decease.  The  common  instance  of  a  company  for  insurance  will  illustrate  my  meaning. 
In  these  cases  the  shares  subscribed  for  may  be  £100  each  ;  this  amount  is  specified 
to  meet  the  liability  which  the  company  may  possibly  incur ;  £5  per  share  is  paid  up, 
the  company  goes  on  realizing  large  profits,  which  are  divided  year  after  year  in  the 
shape  of  dividends  ;  many  years  after  the  death  of  the  testator,  in  consequence  of 
some  great  and  unforeseen  loss,  a  further  call  becomes  necessary  ;  the  estate  of  the 
testator  still  continues  liable  under  his  covenant,  but  it  may,  I  think,  be  reasonably 
doubted  whether  the  rule  laid  down  in  Blount  v.  HipHns  could  be  applied  to  such  a 
case.  If  it  were  to  arise  I  do  not  apprehend  that  the  learned  Judges  who  decided 
Blount  v.  Hijikinx  and  Jarqucs  v.  Chaiiilcis  intended  to  lay  down  that  the  rule  applied 
to  every  case  of  calls  made  after  the  death  of  the  testator,  for  which  his  e.state 
continued  liable,  whatever  might  be  the  circumstances  under  which  the  original  shares 
were  taken.  It  is,  I  think,  on  this  distinction  alone  that  the  omission  of  the  Court  to 
provide  for  the  possibility  of  further  calls  on  the  London  and  Westminster  Bank 
shares  in  ll'miht  v.  n'arrcn  can  be  explained. 

[434]  Both  the  elements  which  I  have  noticed  as  affecting  the  decisions  to  which 
I  have  referred  appear  to  me  to  exist  in  the  present  case  in  favour  of  the  residuary 
legatees.  In  the  first  place,  iii  my  opinion,  in  the  case  before  me,  when  this  call  was 
made,  the  liability  of  the  testator's  estate  to  pay  the  amount  due  in  respect  thereof 
did  not  exist.  I  think  that  this  is  established  by  the  clau.ses  of  the  deed,  which 
establishes  the  company  combined  with  the  acts  of  the  parties  them.selves.  The  17th 
clau.se  provided  that  a  further  sum  of  £.5  per  share  might  be  called  for,  and  by  the 
1 10th  clause  the  testator  covenanted  for  himself,  his  heirs,  executors  and  adminis- 
trators, to  perform  and  fulfil  all  the  covenants,  clauses  and  stipulations  contained  in 
the  deed,  and  which  ought  to  be  performed  by  him  in  respect  of  his  shares.  Under 
these  clauses  I  think  that  the  testator's  estate  was,  at  his  death,  liable  to  pay  the  call 
of  £5  per  share  whenever  that  call  should  be  made,  and  that  this  liability  continued 
initil  the  shares  were  transferred  out  of  his  name  into  that  of  some  other  person. 

B\'  the  2.5th  clause,  on  the  transfer  of  shares  to  a  fresh  holder,  the  liability  of  the 
former  holder  ceases.     This  transfer  may,  under  the  provisions  of  the  deed,  take 
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ilace  in  one  of  two  methods.  First,  it  may  take  place  hy  transfer  to  a  purchaser,  for 
vhich  purpose  various  rules  and  restrictions  are  imposed  by  the  deed,  hut  which,  as 
hey  do  not  apply  to  this  case,  I  pass  over,  or  it  ma}'  take  place  by  transfer  into  the 
lame  of  the  legal  personal  representative  under  the  28th  section. 

I  The  executors  in  this  case  thought  fit  to  avail  themselves  of  this  clause,  and  in 
|\pril  1845,  before  any  call  had  been  made  or  even  contemplated  by  the  company, 
:hese  shares  were  transferred  to  the  executors.  By  this  act  they  did,  in  my  opinion, 
,iiake  themselves  [435]  trustees  for  the  legatees  who  were  then  all  infants.  The 
iifants  on  attaining  twenty-one  adopt  this  act  and  claim  the  legacy.  The  effect  of 
his,  in  my  opinion,  is  e.xactly  the  same  as  if  these  shares  had  at  that  time  been 
ransferred  to  other  persons  in  trust  for  the  legatees,  or  as  if  the  legatees,  having 
.ttained  twenty-one,  the  transfer  had  then  been  made  to  them,  personally,  in  the 
[iroper  proportions. 

I  It  is  material  to  consider  this  transfer  in  two  points  of  view  ;  first,  as  regards  the 
;:ompany  itself ;  and  secondly,  as  regards  the  persons  interested  under  the  testator's 
■state.  As  regards  the  company,  the  executors  had,  by  this  transfer,  become  share- 
riolders,  and  they  were  personally  liable  to  pay  these  calls  to  the  companj',  whether 
|he  testator's  estate  was  solvent  or  insolvent.  The  assets  of  the  testator  were  no 
longer  liable  to  make  these  payments.  I  hold  it  to  be  clear,  under  this  deed,  that 
•  he  directors,  having  permitted  the  transfer,  the  estate  of  the  testator  was  thereby 
•iischarged  from  all  further  liability  to  the  company,  however  ample  that  estate  might 
'lave  been,  and  although  the  executors  personally  might  be  unable  to  pay. 

The  liability  to  pay  the  call  subsequently  made,  therefore,  cannot  be  treated  as 
iiie  of  the  liabilities  which  attached  to  the  testator's  estate.  It  was  not  a  debt  due 
rom  him  ;  he  had  entered  into  a  covenant  to  pay  a  future  call  of  £5  per  share  on  his 
■hares  only  so  long  as  they  remained  untransferred  from  his  name  into  that  of  some 
lither  person.  The  cases  therefore  of  Blount  v.  Hijikins  and  Jacques  v.  Chambers  do 
'lot  apply. 

As  between  the  persons  interested  under  the  testator's  will,  I  think  that  this  call 
imst  be  borne  by  the  legatees  and  not  by  the  general  personal  estate.  As  [436]  the 
)ayment  of  the  call  could  not  have  been  enforced  by  the  company  against  the 
;;;eneral  personal  estate  of  the  testator,  the  liability  of  the  general  personal  estate  to 
Dear  this  payment,  or,  in  other  words,  to  exonerate  the  trustees  from  the  payment 
I  hereof,  if  at  all,  can  arise  only  by  reason  of  some  intimation  of  an  intention  to  that 
I'ffect,  to  be  gathered  from  the  will  of  the  testator.  But  nothing  of  that  sort  is  to 
1)8  found  in  it ;  on  the  contrary,  the  intention  fairly  attributable  to  the  testator  is, 
I  hat  the  legatees  should  take  their  legacies  nun  (mere,  and  this  is  one  of  the  burdens 
ni^idental  to  the  gift. 

In  I'Aonnt  v.  Hijikins  and  Jacques  v.  Chambers,  I  apprehend  that  the  Court  would 
not  have  directed  payment,  out  of  the  general  personal  estate,  of  any  calls  which  had 
Wn  made  after  the  full  payment  of  all  that  was  due  on  each  share  (assuming  that 
;iny  such  call  could  have  been  made),  and  after  the  transfer  of  the  shares  to  the 
legatees.  If  this  were  not  so,  it  would  seem  to  me  to  follow,  that  if  a  testator  had 
I'Pecitically  be(|ueathed  shares  in  a  company  to  one,  who  got  them  transferred  into  his 
!)wn  name,  and  that  company  afterwards  failed,  and  thereupon  a  contribution  were 
jequired  in  respect  of  the  share  so  bequeathed,  then  that  in  such  a  case  the  testator's 
'general  personal  estate  would  be  liable  to  pay  such  contribution.  This  is  not,  I  think, 
fhe  effect  of  the  decisions  or  of  the  law. 

'  It  was  argued,  however,  with  great  force,  that  the  mere  fact  of  the  transfer  to  the 
V'^eutors  cainiot  alter  the  right  between  themselves  and  the  persons  interested  in  the 
.estatoi's  estate,  and  that,  to  permit  such  transfer  to  have  such  an  effect,  would  be  to 
jinable  the  executors,  by  favour  or  caprice,  to  alter  the  rights  of  the  parties  and  the 
'lisposition  of  the  testator's  will.  I  do  not  adopt  that  argument  to  it.s  full  extent; 
though  generally  [437]  true,  it  is  liable  to  many  ([ualifications  ;  but  adopting  it  in 
|he  present  case,  for  the  purpose  of  the  arguments,  I  still  remain  of  opinion  that  this 
h  a  burden  to  be  borne  by  the  legatee.  I  am  dispo.sed  to  believe  that  the  distinction 
ihich  regulates  these  cases  is  that  which  I  have  before  referred  to,  as  being 
iidistinctly  admitted  in  some  of  the  cases  cited,  and  particularly  in  the  case  of  ll'right 

IVairen,  and  I  think  that  the  distinction  is  involved  in  the  answer  to  this  question  : 
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was  the  subject-matter  of  the  testator's  bequest  complete  in  itself  when  the  beinicst 
took  effect!  In  Blouitl  v.  Ilijikins  and  Janjitcs  v.  Cliamliers  the  testator  bcqiieatheil 
shares  in  a  company  to  be  formed,  the  shares  and  the  interest  of  the  testator  in  them 
were  not  complete,  and  therefore  the  liability  he  was  under  to  complete  his  interest 
therein  fell  on  his  general  personal  estate.  This  seems  to  me  also  to  be  the  principle 
of  the  decision  in  Marshall  v.  Ilolliwai/,  and  also  in  Fi/nvilliams  v.  Kelli/.  'Where  the 
interest  of  the  testator,  in  the  suliject-matter  which  he  professes  to  be(iueath,  is 
complete,  or  where  it  is  so  treated  and  considered  by  him  and  by  all  persons 
unconnected  with  it,  as  in  the  case  suggested  of  a  share  in  an  insurance  t-onipany,  I 
think  that  the  future  calls  fall  on  the  legatee  and  not  on  the  general  personal  estate : 
but  where  further  payments  are  required  to  make  perfect  the  interest  which  the 
testator  professes  specifically  to  bequeath,  then,  I  think  that  the  general  personal 
estate  is  applicable  for  that  purpose. 

To  apply  this  to  the  present  case  :  if  the  transfer  had  not  taken  place  to  the 
executors,  I  should  still  be  of  opinion  that  the  burden  of  paying  this  call  must  fall  on 
the  legatees.  But  if  this  call  ha<l  been  contemplated  before  the  death  of  the  testator, 
and  had  been  required  to  make  his  interest  in  that  share  complete  (as,  for  [438] 
instance,  if  the  further  call  were  required  before  the  company  could  be  worked,  or 
before  any  dividends  could  be  paid),  then  I  should  have  been  of  opinion  that  the 
general  personal  estate  of  the  testator  ought  to  have  borne  the  expense  of  these  calls. 
This  distinction  may  possibly  give  rise  to  some  difficulty  and  some  nicety  in  .some 
cases,  but  not,  I  think,  an  insurmountable  one.  Whether  however  this  be  so  or  not, 
it  appears  to  me  to  be  a  reasonable  principle,  and  one  by  which  all  the  decisions  on 
this  subject  may  be  reconciled. 

The  result  is  that,  in  my  opinion,  this  call  of  £5  per  share  must  be  borne  by  the 
legatees  of  the  banking  shares,  and  that  the  residuary  legatees  are  exonerated  from 
all  contribution  in  respect  of  it. 


[438]     Hope  r.  LiDDELL.     Maij  2,  ISoo. 

[Aflfirmed  on  point  as  to  lien,  7  De  G.  M.  &  G.  331  ;  44  E.  E.  129;  3  Eq.  K.  790; 
24  L.  J.  Ch.  691  ;  1  Jur.  (N.  S.)  665  ;  3  W.  R.  581.] 

A  suhpcena  duces  tecum  to  produce  and  testify  at  the  hearing  will  not  be  issued  excep 

to  the  extent  of  the  old  practice. 
The  lien  of  a  solicitor  on  documents  does  not  relieve   him   from   the  necessity  of 

producing  them  for  the  purposes  of  evidence  at  the  instance  of  third  parties. 

Mr.  Clipperton,  a  solicitor,  was  .served  with  a  suhpn'na,  on  behalf  of  the  three 
Defendants,  to  produce  a  deed  before  the  examiner.  He  attended,  but  refused  to 
produce  it,  on  the  ground  that  he  had  a  lien  on  it  for  the  costs  of  its  preparation. 
The  deed  had  been  prepared  by  him  for  Benjamin  Norton,  deceased,  and  neither  of 
the  three  Defendants,  on  whose  behalf  the  production  was  sought,  was  his  representa- 
tive. Application  was  then  made  to  the  Record  and  M'rit  Cleik  to  seal  a  suhpana  dims 
tecum  to  attend  the  Court  at  the  hearing  of  the  cause  and  produce  the  deed,  but  he 
declined  to  seal  such  snhpuna  without  the  order  of  the  Court. 

Mr.  R.  Palmer  and  Mr.  Amphlett  now  moved  that  [439]  the  Record  and  Writ 
Clerk  might  be  directed  to  seal  the  suhpayna. 

The  Ma.ster  of  the  Rolls.  I  think  the  Record  and  Writ  Clerk  right.  There  | 
is  no  power  under  the  old  practice,  it  is  only  under  the  new  practice.  You  may 
either  proceed  under  the  old  piactice  or  the  new.  The  old  practice  is  this :  You 
olttain  an  order  to  examine  witnesses  to  prove  a  deed  vira  voce  at  the  hearing.  Yoo 
then  obtain  a  s-ubpa-na  duces  lennii  to  produce  and  prove  it,  and  you  serve  the  witness, 
When  he  attends,  the  only  question  you  can  ask  is,  "  Is  that  your  name  and  hand- 
writing," and  if  he  refuses  to  produce,  you  are  stopped.  Under  the  new  practice 
the  Court,  if  it  sees  fit  so  to  do,  may  require  the  production  and  oral  examination  of 
a  witness,  but  I  shall  not  order  the  production  and  examination  of  witnesses  at  the 
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earing  of  the  cause  without  special  reason,  unless  it  be  shewn  that  it  cannot  be 
one  before.(l) 

May  8.  Mr.  K.  Palmei'  and  Mr.  Amphlett  now  moved  that  Mr.  Clipperton  might 
je  ortlered,  at  his  own  expense,  to  produce  the  deed  before  the  examiner,  and  pay  the 
,osts.  They  relietl  on  Jlra-'^siiif/hm  v.  llrcissim/km  (1  Sim.  iV  Stu.  45.0)  as  Ijeing  a  ca.se 
•I  point,  and  argued  that  a  solicitor  could  not,  on  the  ground  of  lien,  deprive  a  party 
f  the  evidence  necessary  to  prove  his  case. 

Mr.  Follett  and  Mr.  Edmond  James,  cmilm,  for  Mr.  Clipperton.  A  solicitor  is  not 
ound  to  produce  any  [440]  document  until  his  lien  for  preparing  it  is  discharged, 
t'his  was  decided  by  Vice-Chancelloi'  Wigram  in  Griffith  v.  liicketts  (7  Hare,  303), 
/ho  refused  to  oider  a  solicitor,  claiming  a  lien  on  a  deed,  to  produce  it,  observing 
!  that  such  an  order  would  not  be  made  as  against  a  mortgagee,  and  the  case  of  a 
jen  was,  in  substance,  the  same."  The  solicitor  has  the  same  rights  as  a  mortgagee, 
iid  ought  not  to  be  compelled  to  produce  a  deed  prepared  by  him  until  it  has  been 
'aid  for.  A  solicitor's  lien  would  be  luigatory  if  he  were  ordered  to  produce  the 
.ocuments  whenever  required.  Thompson  v.  Moaeley  (5  Car.  &  P.  501),  In  the  matti'r 
/  The  Oxford  ami  Worcester  Extension,  ttc,  liailwaij  Company  (1  De  G.  &  Sm.  728)  were 
Iso  cited. 

;  The  M.\ster  of  the  Rolus  [Sir  John  Eomilly].  I  am  of  opinion  that  Mi-, 
i^lipperton  is  bound  to  produce  the  deed.  The  lien  of  a  solicitor  entitles  him  to 
.jtain  documents  on  which  he  has  a  lien  against  all  the  world,  and  I  have  always 
xpressed  an  anxiety  to  preserve  to  solicitors  the  benefit  of  their  lien,  but  there  is 
marked  distinction  between  a  production  of  documents  for  the  purposes  of  evidence, 
nd  taking  them  out  of  a  solicitor's  possession. 

.V  solicitor's  lien  must  be  the  same,  whether  he  is  the  solicitor  in  the  cause  or  is  a 
;iere  witness,  and  in  a  cause  it  is  a  matter  of  daily  experience,  notwithstanding  a 
'jlicitor  has  a  lien  on  the  papers  in  the  cause,  to  compel  their  production.  Why 
Ihould  his  rights  in  respect  of  his  lien  be  dift'erent  when  he  is  called  upon  as  a 
itness  to  produce  papers  in  his  possession  for  the  purposes  of  justice  ?  The  only 
'uestion  now  is,  whether  [441]  the  lien  of  a  solicitor  on  a  deed  can  entitle  him  to 
irevent  its  being  given  in  evidence  in  this  cause,  I  think  not. 

There  is  a  marked  diflerence  between  the  rights  of  a  mortgagee  and  that  of  a 
jilicitor  having  a  lien  on  papers.  The  mortgagee  has  no  lien  on  the  deeds  i  he  has  a 
jharge  on  the  land.  At  law,  he  is  the  owner  of  the  estate,  the  deeds  evidence  his 
tie  to  the  property,  and  the  Court,  therefore,  will  never  compel  him  to  produce  the 
Ividenee  of  his  title,  until  his  claims  have  been  paid.  But  a  lien  on  deeds  does  not 
■ffect,  and  is  not  a  charge  upon  the  property  ;  it  affects  merely  the  parchment  or 
japer  which  happens  to  be  in  his  hands.  Lord  Lyndhurst  thought  that  the  lien  on 
I  document  was  no  reason  why  it  ought  not  to  be  produced  for  the  purposes  of 
istiee  at  the  trial ;  and  Sir  John  Leach,  in  Brassinyton  v.  Brassington,  compelled  a 
;)licitor  to  produce  documents  on  which  he  had  a  lien  for  the  purposes  of  evidence, 
/he  case  of  the  Oxfoid  and  Worcester  Railway  Company  was  very  dirt'erent  ;  there 
lie  order  was  for  the  delivery  up  of  the  papers,  which  is  a  different  and  distinct 
iiatter.  It  is  obvious  that  no  order  for  the  delivery  up  of  the  documents  can  be 
'latle,  but  it  is  the  right  of  the  parties,  anfl  essential  to  the  due  administration  of 
'istice,  to  have  it  in  evidence,  and  I  am  of  opinion  that  'Mr.  Clipperiun  is  bound  to 
froducc  this  deed  before  the  examiner.  I  am,  however,  of  opinion  that  he  is  justified 
'1  saying  he  will  not  part  with  it. 

No  costs. 

XoTE.— An  order  was  drawn  up  directing  Mr.  Clipperton  to  produce  the  deed. 
ie  attended  the  examiner  (June  7th)  and  produced  it,  but  declined  to  allow  it  to 
B  looked  at  by  the  parties  until  his  lien  had  been  satisfied.  A  motion  was  made  to 
)mmit  him  (June  12th).     The  Master  of  the  Kolls  observed  that  Mr.  Clipperton 


(1)  See  Crrilfith  v.  UkLrlts,   7  Hare,  301  ;  May  v.   Biflf/fnd'ii,  1   Smale  &  G.  133; 
mith's  Prac.  i!45,  255  (5th  edit.) ;  Graves  v.  BiuLjel,  1  Atk.  443  ;  15  i\;  It!  Vict.  c.  86, 
39  ;  Ordines  Can.  293,  339. 
R.  v.— 22 
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had  misunderstood  his  order,  [442]  for,  though  he  did  iu)t  intend  that  the  deodi 
should  not  be  taken  from  him,  he  meimt  that  the  contents  of  the  deed  should  be 
read,  otherwise  the  order  wouhl  be  nugatory.  He  directed  the  motion  to  stand  over 
on  Mr.  Clipjierton  undertaking  to  move  before  tlie  Court  of  Appeal  to  discharge  the' 
order  of  the  Sth  of  Maj'.  On  ajjpeal,  the  order  of  the  Master  of  the  Rolls  was, 
attirmed  by  the  Lords  Justices  on  the  30th  of  June  1855. 

[442]    Essex  v.  Essex.     Mai/  2,  1855. 

[See  Hof/fj  v.  Iloqg,  1876,  35  L.  T.  794.     Followed,  Cox  v.  IFillou</libi/,  1880, 
'  •  '  13  Ch.  D.  863.] 

Two  persons  seised  of  freeholds  agreed  to  carry  on  business  in  partnership  upon  the 
premises  for  fourteen  year-s  and  that  if  either  died  during  that  term,  the  survivor 
should  purchase  the  freehold.s  at  a  stated  price.  The  fourteen  years  having 
expired,  they,  by  parol  agreement,  continued  the  partnership  "on  the  old  terras.' 
One  afterwards  died  intestate.  Held,  that  the  stipulation  as  to  purchase  was 
)>inding,  and  that  the  freeholds  were  converted  into  personal  estate,  and  did  not 
pass  to  the  heir. 

Admissibilit}'  of  evidence  of  a  parol  contract  as  to  the  continuance  of  a  partnership 
where  real  estate  is  concerned. 

William  Esse.x  and  his  brother  Thomas  Essex  were  seised  in  fee  of  some  freehold 
messuages  in  Stanhope  Street,  and  entitled  to  certain  leaseholds  there,  which  they 
derived  under  the  will  of  their  father.  They  agreed  by  deed  to  become  partners  in 
the  business  of  curriers  and  tanners,  for  a  term  of  fourteen  years  from  the  1st  of 
January  1837,  and  to  carry  it  on  upon  these  premi.ses,  which  were  fitted  for  that 
purpose. 

The  partnership  deed  contained  a  clause  which,  as  far  as  is  material,  was  as 
follows : — 

"In  case  either  of  the  said  parties  shall  depart  this  life  during  the  said  co-partner- 
ship term,  the  said  co-partnership  shall  wholly  cease,  and  the  surviving  partner  shall 
purchase  and  take  all  the  share,  estate,  right,  title  and  interest  of  the  deceased 
partner  of  and  in  the  said  freehold  messuages  and  promises,  Nos.  27  and  28  Stanhope 
Street.  For  the  purpose  of  ascertaining  and  settling  the  price  or  value  to  be  paid 
by  the  surviving  partner  for  the  said  freehold  messuages  and  premises,  Nos.  27  and  . 
28  Stanhope  Street,  it  is  agreed  that  the  entirety  of  the  same,  including  the  plant 
and  tan  pits,  shall  be  [443]  valued  at  the  sum  of  £5000,  and  each  undivided  moiety 
at  £2500." 

The  term  of  fourteen  years  expired  in  Januar}'  1851,  after  which  they  continued 
to  carry  on  tlie  business  together,  but  they  entered  into  no  new  articles  of  agreement 
for  the  co-partnership,  and  no  break  was  made.  They  continued  to  carry  on  business 
in  partnership  on  the  premises  on  the  same  terms,  as  to  division  of  profits  and  other- 
wise, as  they  had  done  during  the  fourteen  years,  until  July  185'4,  when  Thomas 
Essex  died  intestate,  leaving  the  Plaintiflf,  his  widow  and  administratrix,  and  the 
defendant,  Thomas  Essex  the  younger,  who  was  his  heir,  and  other  children. 

The  Plaintitl'  now  insisted  that  the  stipulation  for  the  purchase  of  Thomas's 
moiety  of  the  freehold  messuages,  at  £2500,  was  binding,  and  that  the  purcha.se- 
money  was  personal  estate ;  but  the  Defendant,  Thomas  Essex  the  younger,  on  the 
contrary,  contended  that  on  his  father's  death,  intestate,  the  freehold  became  vested 
in  him. 

The  solicitor  of  the  partners,  in  his  affidavit,  stated  that  shortly  after  the 
termination  of  the  term  of  fourteen  years,  he  was  consulted  by  the  parties,  and 
suggested  the  renewal  of  the  partnership  agreement,  by  fresh  articles,  but  he  "  was 
informed  by  both  of  them,  that  they  did  not  consider  it  necessary,  inasmuch  as  they 
intended  to  remain  in  partnership  on  the  old  terms." 

By  this  bill,  the  Plaintiff  prayed  that  the  agreement  for  the  purchase  of  this 
moiety  of  the  freehold  messuages   and  premises  at  the  price  of  £2500  might  be 
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444]  specifically  performed,  and  that  the  rights  of  the  parties  to  the  purchase-money 
night  be  declared. 

!  Mr.  K.  Palmer  and  Mr.  H.  R.  Farrer,  for  the  Plaintiff.  The  .stipulation  as  to  the 
i.urviving  partner  taking  the  share  of  the  deceased  partner  in  the  plant  and  freeholds, 
lit  a  fixed  price,  was  operative  at  the  death  of  the  intestate.  By  continuing  the 
mrtnership  after  the  expiration  of  the  fourteen  years,  the  partners  adopted  all  the 
Provisions  of  the  articles,  except  as  to  the  duration  of  the  partnership.  The  law  is 
■learly  stated  by  Sir  Anthony  Hart  in  Booth  v.  Purh  (1  Molloy,  46G).  He  says, 
'  We  know  that  after  the  expiration  of  the  term  at  first  agreed  upon,  partnerships 
requently  contimie  without  a  new  agreement;  and  the  effect  of  that  is,  that  the 
lartners,  after  the  expiration  of  the  partnership  term,  continuing  to  carry  on  the 
rade  without  a  new  deed,  all  the  old  covenants  are  infused  into  the  new  series  of 
transactions,  with  the  single  exception  of  the  covenant  for  duration  ;  for  either  mav 
•mtanta-  dissolve  the  prolonged  partnership,  but  all  the  other  original  stipulations  are 
'ontinued."  [The  Master  of  the  Rolls.  The  case  seems  like  that  of  a  tenant 
iiolding  over  after  the  expiration  of  the  term.]  That  would  be  the  law  independent 
,.f  any  subsequent  contract,  but  here  the  evidence  proves  an  agreement  to  carry  on 
'he  business  on  the  old  terms. 

!  Secondly,  there  being  a  valid  contract  for  sale  at  the  death  of  the  intestate,  the 
iiroduce  is  personal  estate.  The  case  of  Cookson  v.  Cookscm  (8  Sim.  529),  which  will 
i-e  cited,  is  not  consistent  with  Ripley  v.  Watn-worih  (7  Ves.  425).  The  plant  is 
.itermixed  with  the  premises,  and  cannot  be  [445]  severed ;  the  whole  is  partnership 
iroperty  and  personal  estate. 

I  Mr.  Lloyd  and  Mr.  Fowler,  for  the  surviving  partner,  insisted  on  his  right  to 
lurchase  the  plant  and  premises  at  the  price  fixed.  They  cited  Cook  v.  C'ollingmlne 
Jacob,  G20) ;  Ilnttun  v.  If'anrn  (1  Mee.  &  Wels.  466) ;  Due  <l.  Rixjeje  v.  BM  (5  Term 
;.  471  ;  2  Smith's  Leading  Cases,  72). 

Mr.  Ronpell  and  Mr.  Wclford,  for  the  heir.  First,  and  apart  from  the  stipulation 
|s  to  purchasing  the  real  estate,  the  fact  that  the  property  was  used  for  partnership 
lurposes  is  iiisutticient  to  change  its  nature  and  convert  it  into  personalty.  Real 
state  purchased  out  of  the  partnership  monies  for  partnership  purposes  will  be 
jonsidered  personal  estate,  but  the  rule  is  inapplicable  to  a  case  where  it  is  not 
liurchased  by  the  partnership,  but  is  vested  in  the  partners  independently  of  it ; 
•'frith  V.  Smith  (5  Ves.  193);  Randall  v.  Randall  (7  Sim.  271);  Balmain  v.  Shore 
'  \'es.  508).  In  the  latter  case  there  was  a  purchase  by  partners  of  real  estate, 
lid  a  conveyance  to  them  and  their  respective  heirs,  equally,  as  tenants  in  common, 
h'C.,  to  be  used  in  trade  during  the  partnership,  with  covenants  against  alienation  and 
■artition  ;  the  answer  stated  that  the  purchase-money  of  the  freehold  premises  was 
wid,  not  out  of  the  partnership  effects,  but  out  of  the  separate  property  of  each 
lartner.  On  the  ([uestion  whether  this  was  real  estate.  Sir  AVilliam  (irant  said, 
'  After  the  case  of  Thninas  v.  Dixon,  reported  in  Browne  by  the  name  of  Thornton  v. 
\)ixon,  that  is  not  a  question  that  admits  of  argument,  for  this  is  rather  a  stronger 
;ase  for  the  heir  than  that.  There  it  was  purchased  generally,  applied  to  the  uses  of 
ihe  partnership,  and  apparently  was  purchased  for  no  other  end,  yet  it  was  [446] 
lonsidered  to  be  real  estate  by  Lord  Thurlow.  Here  the  parties  have  limited  and 
;efined  the  extent  of  the  interest  the  partnership  was  to  have  in  the  real  property. 
'Considering  themselves  as  owners  of  the  real  estate,  as  tenants  in  common,  they 
•;ipulate  that  the  partnership  shall  have  a  certain  ownership,  notwithstanding  that 
literest  in  them  as  tenants  in  fee.  The  premises  are  to  continue  to  be  used  in  the 
l-ade  as  long  as  the  partnership  lasts.  They  can  claim  nothing  as  jmrtners  except 
lirough  the  covenants.  Subject  to  the  covenants  it  goes  as  real  estate.'  "The 
juestion  for  my  decision  is  oidy  whether  I  can  declare  this  real  estate  to  be  personal 
.roperty,  to  go  as  the  shares  of  the  partnership.  That  I  am  of  opinion  I  cannot  declare." 
i  The  partnership  had  nothing  but  the  right  of  user  of  the  land,  so  long  as  the 
]irtnership  subsisted,  and  the  law  relative  to  the  (juality  of  jjartnership  property  does 
|3t  affect  the  ([uestion  of  conversion,  which  depends  on  the  special  contract. 
I  Secondly,  the  proviso  that  the  surviving  partner  should  purcha.se  the  freeholds,  is 
jmited  to  the  event  of  one  dying  "during  the  said  co-parlnerMp  term,"  that  is,  during 
le  fourteen  years.     It  therefore  ceased  on  the  1st  of  January  185L 
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But  it  is  said  that  it  was  revived,  first,  by  the  circumstance  of  the  partners  havin- 
continued  to  carry  on  the  business  after  that  period  ;  and  secondly,  by  express  agree 
ment.  On  the  Krst  point,  however,  the  case  of  L'oiikson  v.  Coohon  (S  !Sim.  529)  is  : 
conclusive  authority  in  favour  of  the  Defendant.  In  that  case,  A.  carried  on  trad, 
upon  land  of  which  he  was  seised  in  fee.  Afterwards  he  took  one  of  his  sons  inti 
partnership  for  twenty-four  years,  and  conveyed  to  him,  in  fee,  certain  .shares  in  th. 
land,  and  by  their  articles  of  partnership  they  covenanted  that  the  land  [447]  should 
at  all  times  thereafter,  be  held  as  pai'tnci-.ship  property,  and  be  consideri;il  and  treatei 
as  part  of  the  joint  stock  of  tlie  trade;  and  it  was  provided  that  if  either  partnti 
died  or  retired  during  the  twenty-four  years,  his  co-partner  might  pinchasc  his  shai. 
at  the  sum  stated  to  be  its  value  in  the  last  yearly  accounts.  In  the  course  of  th. 
twenty-four  years,  £1700  was  expended  out  of  the  partnership  fund.s,  in  building  oi 
the  laud.  After  the  expiration  of  the  twenty-four  years,  and  until  A.'s  death,  he  an. 
his  son  continued  to  carry  on  their  trade  on  the  land,  without  entering  into  any  ne» 
agreement.  Held,  that  the  son's  right  of  pre-emption,  as  to  his  father's  share  of  th- 
stock,  including  the  laud,  expired  with  the  term  of  twenty-four  years,  and  that,  a! 
the  debts  of  the  partnership  having  been  paid,  A.'s  share  of  the  land  retained  it- 
original  character  and  descended  to  his  heir.  Sir  Lancelot  .Shad  well,  in  regard  to  thi 
right  of  purchasing,  obseiTcs  (8  Simons,  546),  "  The  clauses  which  relate  to  wha 
was  to  be  done,  if  at  any  time  before  the  expiration  of  the  term  of  twent^'-four  year- 
either  of  the  parties  should  be  desirous  to  sell  his  share,  or  should  die  without  havim 
bequeathed  his  share  to  a  son,  are  clau.ses  which  apply  only  to  the  specific  case  whicl 
is  there  pointed  out,  and  do,  by  no  means,  even  by  reference,  apply  to  the  case  whicl 
did  happen,  namely,  to  the  case  that  the  original  term  of  twenty-four  years  dii 
actually  expire,  and  that  the  father  and  son  continued  to  carry  on  the  partnershi] 
business  without  any  new  stipulation,  until  the  death  of  the  father  in  1K51.  It  seem 
to  me  that  the  effect  in  law  was  this,  namely,  that  inasmuch  as  when  they  continue' 
to  carry  on  the  partnership  after  the  expiration  of  the  oiiginal  term,  without  unteriii: 
into  any  new  stipulations,  the  stipulations  that  were  in  the  old  articles  [448]  dii 
apply  as  far  as  they  could,  but  the  stipulation  with  respect  to  the  purchase  of  : 
deceased  partner's  share  could  not  apply,  inasmuch  as  that  stipulation  had  reference  onl\ 
to  the  contingency  of  one  of  the  partners  dying  during  the  continuance  of  the  term.' 

Then  it  is  said  that  there  was  a  subsequent  contract,  by  which  this  stipulation  i- 
engrafted  on  the  continuing  partnership,  but,  as  regards  real  estate,  this  was  a  men 
parol  agreement,  void  under  the  Statute  of  Frauds  ;  besides  which,  it  carries  the  ca.*' 
no  further  than  if  there  had  been  no  evidence  at  all,  for  they  are  represented  to  hav< 
said,  "  that  they  intended  to  remain  in  partnership  on  the  old  terms  ; "  that,  as  ii 
Cuokson  v.  Cook-'ion,  means  the  terms  e.wlusive  of  the  right  to  purchase,  which  ha 
expired.  In  Eiiinss  v.  Smith  (2  De  G.  it  Sm.  734),  the  Court  remarked,  "That  m 
one  could  read  the  judgment  in  Tawnlei/  v.  BnliceU  (14  Ves.  591),  and  not  see  tha 
Lord  Eldon  thought  that  Laires  v.  Bennr/l  (1  Cox,  167)  had  gone  far  enough." 

The  Master  of  toe  Kolls  [Sir  John  Eomilly].  I  am  of  opinion  tha't  the  clausi 
in  question  is  binding  on  the  estate  of  the  deceased  partner,  as  well  as  on  thi 
survivor. 

The  case  stated  is  to  this  effect : — Two  gentlemen  agreed  to  enter  into  partnership 
as  curriers  and  tanners.  They  were  possessed,  as  tenants  in  common,  of  certain  free 
hold  premises,  which  were  suited  for  the  purpose  of  the  trade.  They  enter  inti 
articles,  by  which  they  agree  that  the  partnership  shall  continue  for  fourteen  years 
and  which  contain  various  other  stipulations,  some  relating  to  the  accounts,  other- 
relating  to  the  mode  in  which  the  trade  is  to  be  carried  on,  and  others  as  to  the  waj 
in  which  the  property  is  to  be  dis[449]-posed  of  at  the  expiration  of  the  partnership 
They  enter  into  various  covenants  ;  one  is,  that  in  case  either  party  to  the  deed  shouli 
die  during  the  term,  the  survivor  shall  purchase  the  share  of  the  deceased  partner  ii 
the  freeholds.  It  is  not  disputed  that  this  clause  was  binding  during  the  continuanci 
of  the  partnership  articles. 

The  term  expired  in  January  1851,  and  about  three  years  and  a  half  afterward 
one  of  the  partners  died,  but  in  the  meanwhile,  after  the  expiration  of  the  fourteei 
years,  the  two  partners  had  agreed  by  parol  to  carry  on  the  partnership  on  the  term; 
of  the  deed,  and  the  question  is  this  :  is  this  agreement  binding  on  them  ? 
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I  express  no  opinion  on  Cookson  v.  C'oohim,  or  whether  it  is  to  be  followed  in  all 
■jases  or  not ;  I  think  it  does  not  apply  to  this  case.  This  is  a  case  to  which  the 
Sitatute  of  Frauds  does  not  apply,  for  a  partnership,  the  terms  of  which  have  been 
settled  by  parol,  is  as  good  as  one  the  terms  of  which  have  been  settled  by  wiiting. 
I^t  is  clear,  that  if  they  had  carried  on  the  partnership  for  a  year  they  were  at  liberty 
i.o  do  so,  and  the  terms  agreed  upon  would  be  perfectly  binding  on  them.  All  I  have 
',0  ascertain  is,  whether  in  fact  it  was  part  of  the  arrangement,  that  this  stipulation 
■ihould  form  part  of  the  conditions  on  which  they  continued  to  cany  on  the  partner- 
'ship.  Supyjose  they  had  indorsed  on  the  partnership  articles  that  tlicy  had  agreed  to 
;;arry  on  the  partnership  for  seven  years,  on  the  terms  contained  in  the  articles,  would 
iinybody  doubt  that  the  stipulations  would  be  binding  on  both  jiartics  i  If  they 
'igreed  to  carry  it  on  for  one  year,  these  terms  would  have  beeti  as  binding  as  for 
iieven  years ;  so  if  they  had  agreed  to  carry  the  partnership  on  at  pleasure,  these 
^;erms  would  have  l>oen  equally  landing  on  the  paities  until  it  was  determined.  I  am 
:it  a  loss  to  discover  on  what  principle  [450]  the  Court  can  stop  short.  The  agree- 
|iiient  is,  that  the  accounts  for  fourteen  years  shall  be  taken  in  a  particular  manner; 
f;hey  contiinie  the  partnership  after  the  expiration  of  that  term  ;  is  this  clause  binding] 
;.\re  they  to  take  the  accounts  in  the  same  manner '  It  seems  that  there  is  a  clause 
(in  the  articles  that  the  accounts  are  to  be  taken  yearly,  and  to  be  binding  on  them, 
M'ould  not  this  clause  be  binding  I  If  there  was  a  clause  that  they  should  not  pledge 
I. he  partnership  assets  during  the  fourteen  years,  would  not  that  apply  to  the  new 
partnership  f  and  does  not  the  same  principle  apply  to  the  division  of  property?  On 
what  principle  can  it  he  contended  that  the  mode  in  which  the  estate,  which  has  been 
tused.for  partnership  purposes,  is  to  be  divided  is  not  to  be  as  biufling  as  the  mode  of 
Jcarrying  on  the  business,  of  taking  the  accounts,  or  the  prohibition  against  pledging 
tthe  partnership  assets,  all  of  which  are  expressed  to  be  only  during  fourteen  years, 
till  the  case  I  have  supposed,  viz.,  that  they  had  indorsed  on  the  articles  that  they  had 
(agreed  to  continue  the  partnership  on  the  same  terms,  I  am  of  opinion  they  would  be 
Abound.  Assume  hero  they  did  it  by  parol,  and  that  they  stated  "  that  they  intended 
;to  remain  a  partneiship  on  the  old  terms."  This,  no  doubt,  would  constitute  a 
partnership  during  pleasure,  which  either  of  them  might  dissolve  when  he  pleased  ; 
ibut  I  concur  with  Sir  A.  Hart,  that  the  contimiing  partnership  was  varied  only  as  to 
ithe  term  of  its  <luration,  and  that  all  the  other  stipulations  exist.  I  am  at  a  loss  to 
lunderstand  how  the  partners  are  to  be  bound  by  every  other  stipulation,  and  that  the 
jCourt  is  to  say,  with  respect  to  this  one,  that  it  is  not  binding,  though  no  reason  is 
jgiven  why  it  should  not  be  equally  binding.  I  must  make  a  degree  for  specific 
'performance,  according  to  the  prayer,  and  I  am  of  opinion  that  the  property  is 
ipersonal  estate. 

I      Note. — See  Kiiu/  v.  Chuck,  17   Beav.  32o  ;  and  Duiit//  v.  Darhi),  Vice-Chancellor 
I  Kindersley,  8th  March  1 856. 

[451]     HoNYWOon  r.  Honywood.     Maij  3,  8,  --'G,  1855. 

I  Disinclination  of  the  Court  to  sanction  the  mairiage  of  an  infant  ward,  where  it  is 
impossible  for  him,  by  reason  of  his  infancy,  to  settle  his  real  estate  so  as  to  go  along 
with  his  title  and  to  make  provision  for  younger  children. 

An  ap])li(ation  was  made  to  the  Court  for  its  sanction  to  the  marriage  of  Sir 
Courlenay  Honywood,  an  infant  ward,  who  had  recently  attained  the  age  of  twenty. 

Mr.  Lloyd  and  Mr.  Jessel  appeared  for  the  Petitioner. 

Mr.  Sehvyn,  for  the  lady. 

Mr.  M.  Palmer  and  Mr.  Chapter,  for  Lady  Honywood. 

TiiK  M.vsTKK  i)F  THE  RoLi.s  [Sir  John  Uomilly]  expressed  the  following  opinion  :  — 

"I  am  of  opinion  that  I  cannot  sanction  the  marriage  of  Sir  Courtenay  Honywood 

during  his  iufaucv,  unless  all  his  guardians  concur  in  thinking  it  desirable  tiiat  the 

^marriage  should  lake  i)lace  during  his  infancy.     Hven  with  that  concurrence,  I  should 

I  hesitate,   whether  I  could    with    propriety   give    the   sanction  of   the  Court  to  tho 
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marriage  during  the  infancy  of  the  proposed  husband.  The  evil  likelv  to  arise  froml 
the  niurriago  being  delayed  for  ten  or  eleven  months  does  not  (considering  the  age  ai; 
which  the  intended  huslMind  and  biide  are  now  anived)  appear  to  nie  to  l)e  appreci  | 
able  ;  l)ut  the  advantages  to  be  derived  from  this  delay  appear  to  me  to  be  consider' 
able.  That  alone  to  which  I  shall  refer  is  the  following  : — As  Sir  Gourtenay  HoDy-| 
wood  is  tlie  representative  of  an  old  family,  and  pos.sessed  of  an  hereditary  title,  it  is,  • 
as  it  appears  to  me,  desirable  that,  [452]  on  his  marriage,  the  family  estates  should j 
be  so  settled  that  they  may  go  with  the  title,  and  that  provision  should  be  made  for, 
younger  children,  or,  at  least,  that  this  should  lie  cajjable  of  being  done,  if  the  parties | 
to  the  marriage  contract  and  the  families  on  botli  sides  think  it  desirable.  This  is 
impossible  if  the  marriage  takes  place  during  infancy.  No  settlement  of  the  family  j 
estates  to  be  then  made  would  i)ind  the  husband,  and,  although  it  is  true  that  he  | 
might,  on  attaining  twenty-one,  settle  tlie  estates  in  any  manner  that  might  be  thouelil ' 
proper,  still,  as  it  would  be  a  post-nuptial  settlement,  it  would  bo  voluntary  and  liable 
to  be  revoked,  at  any  time  afterwards,  by  a  sale  from  Sir  Gourtenay  to  a  purchaser : 
or  by  his  creditors.  I 

"  But  if  the  settlement  be  made  on  the  marriage,  and  after  Sir  Gourtenay  ha.? 
attained  twenty-one,  no  purchaser  or  creditor  could  afterwards  disturb  it. 

"The  improbability  that  Sir  Gourtenay  should  ever  hereafter  so  act  as  to  permit 
the  family  estates  and  the  provision  for  his  children  to  be  dissipated  does  not  appear 
to  nie  to  be  sufficient  to  overcome  the  apprdiension  which  the  Gourt  ought  to  feel 
from  the  possibility  of  such  an  event,  and  which  must  be  followed  in  other  cases,  if 
adopted  in  this.  I  think  that  the  Gourt  ought,  so  far  as  it  can,  to  guard  against  the 
possibility  of  the  occurrence  of  such  a  calamity." 

On  the  8th  May  1855  the  matter  was  heard  on  appeal  by  the  Lords  Justices, 
when  it  was  arranged  that  it  should  be  heard  by  the  full  Court. 

[453]  Ma;/  26.  The  Lord  Ghancellor  and  Lords  Justices  ordered  the  matter  to  stand 
over  until  the  bill  pending  in  Parliament  (IS  tV;  19  Vict.  c.  i'-i)  had  passed,  enablingaii 
infant  to  make  a  settlement  of  his  real  estate.  Shortly  after  which  the  marriage  took 
place. 

[453]    Hatch  i:  Skelton.     May  6,  7,  8,  1855. 

A.,  the  owner  of  a  freehold  estate,  subject  to  a  mortgage  in  fee  to  secure  £1300, 
devised  and  bequeathed  his  real  and  personal  estate  to  B.  the  mortgagee.  B.,  in 
his  residuary  account,  stated  that  he  had  retained  X-1-67,  out  of  the  personal  estate, 
towards  payment  of  his  mortgage  debt.  Afterwards,  B.  devised  the  property  to 
three  relatives  of  A.,  "  provided  they  undertake  to  receive  the  same  with  all  the 
liabilities  attaching  thereunto."  Held,  first,  under  the  circumstances,  that  the 
mortgage  had  not  merged  in  the  fee  ;  and,  secondly,  that  the  three  took  the  estate 
subject  to  the  payment  of  the  balance  of  the  mortgage  debt. 

Caroline  Skelton  was  seised  of  two-thirds  of  certain  freeholds,  subject  to  a  mort- 
gage in  fee  thereof,  vested  in  Joseph  B.  Angell,  to  secure  the  sum  of  £1300.  Caroline 
Skelton  was  also  seised  of  the  other  one-third  of  the  freeholds,  which  was  not  included 
in  the  mortgage.  At  her  death  she  also  possessed  some  leaseholds.  By  her  will, 
dated  in  August  1848,  she  devised  and  bequeathed  to  Joseph  B.  Angell  all  her  real 
and  personal  estate  for  his  absolute  use  and  benefit,  subject,  nevertheless,  in  the  first 
place,  to  the  payment  of  the  debt  of  £1300  and  interest  due  to  him,  and  all  other  her 
debts  and  her  pecuniary  legacies,  and  she  appointed  him  her  executor.  After  her 
death,  Joseph  B.  Angell,  in  November  1849,  proved  her  will  and  paid  all  the  legacies 
and  the  debts,  except  his  own  mortgage  debt.  In  the  residuary  account,  rendered 
by  him  to  the  Commissioners  of  Stamps,  in  May  1850,  he  represented  the  balance  of 
the  estate  as  being  £467.  He  added  :  "The  executor  will  appropriate  this  balance 
towards  payment  of  the  mortgage  of  £1300  due  to  himself." 

[454]  Joseph  B.  Angell,  by  his  will,  dated  in  September  1853,  appointed  the 
Plaintifts  his  executors  and  trustees,  and  made  the  following  bequest: — "It  is  my 
will  and  desire,  that  the  wharf  and  several  houses  possessed  by  me  under  the  will  of 
the  late  Caroline  Skelton  shall  be  given  and  transferred,  absolutely,  to  the  persons 
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under  named,  as  tenants  in  common,  jjivvided  theij  unJedake  to  receive  the  same  idth  all  the 
liabilities  attarhinff  thereunto."    The  persons  under  named  were  two  sisters  and  a  niece 

}  of  Caroline  Skelton. 

On  Joseph   B.   Angell's  death,  a  question  arose,   whether  the  Defendants,   the 

[  legatees  under  his  will,  wore  to  take  the  property  subject  to  or  discharged  from  the 

,  moitgage  debt. 

I        By  the  direction  of  the  Court,  Mr.  Dignam,  the  .solicitor  of  the  testator  Angell, 

I  was  e-xamined  rinl  voce  at  the  hearing.     Ho  pro\  od  that  the  testator  had  given  him 

■  instructions  in  August  18.50,  to  prepare  a  deed  settling  the  property  on  tiie  family  of 

■  Miss  Skelton,  after  payment  of  the  mortgage  of  £1300.  A  copy  of  the  instruction* 
written  by  Dignam  and  submitted  to  counsel  was  produced.  The  deed  was  prepared, 
but  never  e.xecuted. 

The  testator  had  in  his  lifetime  stated  his  intention  not  to  benefit  by  the  gift  to 
i  him  by  Caroline  Skelton,  but  to  restore  the  property  to  her  relatives. 

Mr.  li.  Palmer  and  Mr.  J.  V.  Prior,  for  the  Plaiiititl's.  First,  whether  the 
mortgage  merged  in  the  inheritance  is  a  pure  question  of  intention,  to  be  determined 
,  by  the  acts  and  conduct  of  the  testator.  Here  it  is  shewn  that  he  intended  to  keep 
his  mortgage  debt  alive,  and  to  benefit  the  Skelton  family  only  to  the  ex-[455]-tent 
of  the  benefit  derived  by  him  from  Caroline  Skelton.  Secondly,  the  property  being, 
at  the  death  of  the  testator,  subject  to  the  mortgage,  is  directed  to  be  "  given  and 
transferred"  to  them,  sul)ject  to  "all  the  liabilities  attaching  thereunto,"  and  there- 
fore necessarily  subject  to  the  mortgage.  The  Defendant  takes  the  estate  cum  onere. 
They  cited  The  Earl  of  Clarendon  v.  liarham  (1  Y.  &  C.  C.  C.  688)  ;  Bijam  v.  Sutton 
(19  Beav.  5(;6). 

Mr.  lioupell  and  Mr.  W.  H.  Harrison,  for  the  Defendants,  the  devisees.  There 
can  be  no  question  on  the  will  but  that  the  devisees  are  to  take,  subject  to  "all  the 
liabilities."  The  liabilities  intended  aie  the  rent  and  covenants  of  the  leaseholds  and 
such,  if  any,  liabilities,  in  respect  of  tenure,  as  the  freeholds  might  be  subject  to,  but 
had  no  reference  to  the  moitgage,  which  had  already  merged  in  the  estate ;  for  the 
owner  in  fee,  and  the  mortgagee  being  one  person,  he  was  incapable  of  having  a  debt 
owing  from  himself  and  charged  on  his  own  fee-simple  estate. 

At  law,  the  mortgage  merged  in  the  fee,  and  in  ecpiity  it  sunk  into  the  inheritance, 
unless  it  can  be  shewn  that  it  would  be  more  beneficial  for  the  owner  to  keep  it  alive. 
Here  it  was  not.  As  to  intention,  to  be  collected  from  the  acts  of  the  testator,  it  is 
manifest  that  the  object  of  the  return  to  the  Stamp  Office  was  to  escape  the  payment 
of  legacy  duty  on  the  residue  ;  besides  this,  the  return  itself  shews  that  all  the  legacies 
had  been  paid,  and  therefore  that  the  debts,  which  were  a  paramount  charge,  had 
been  satisfied.  The  testator  never  afterwards  kept  any  account  of  the  mortgage  or 
of  the  interest,  and  he  did  no  act  to  shew  that  a  debt  existed.  As  to  the  instructions 
for  the  deed,  this  was  [456]  nothing  more  than  an  intention  to  settle,  which  was 
never  carried  into  effect,  and  which  settlement  might,  at  any  time,  have  operated  out 
of  his  absolute  interest ;  this  therefore  cannot  be  relied  on.  They  cited  Forbes  v. 
Moffalt  (18  Ves.  384) ;  Dmisthorpe  v.  J'orter  (2  Eden,  IGl' ;  2  Amb.  GOO) ;  Lord  Comptm 
V.  Oxenden  (2  Ves.  jun.  263  ;  4  Bro.  C.  C.  397) ;  Grice  v.  Shaw  (10  Hare,  76) ;  Swahey 
V.  Swaheij  (1.")  Sim.  lOG);  Kniiiht  v.  Davis  (3  Myl.  &  K.  358);  Marshall  v.  HoUowatj 
(5  Sim.  196). 

May  7.  The  Master  of  the  Rolls.  I  think  there  is  sufficient  evidence  of  the 
charge  having  been  kept  alive  ;  I  will  read  the  evidence,  and,  if  I  think  it  necessary, 
1  will  hear  the  reply  to-morrow. 

May  8.  The  Ma.stkr  of  vwv.  Rolls  [Sir  John  Romilly].  I  have  looked  at  the 
evidence,  and  am  of  opinion  that  the  debt  is  not  merged  in  the  estate.  When  a 
mortgagee  becomes  entitled  in  fee  to  tlie  estate  on  which  his  mortgage  is  charged, 
the  presumption,  in  the  first  instance  and  in  the  absence  of  evidence,  is  that  the 
mortgage  has  merged  in  the  estate.  These  cases  always  depend  uj)on  the  evidence 
of  intention,  and,  in  the  ab.sence  of  any  direct  evidence,  the  presumption  is  that  the 
mortgagee  would  do  that  which  was  most  for  his  interest. 

I  think,  in  this  case,  that  there  is  evidence,  on  the  part  of  the  mortgagee  and 
devisees,  of  an  intention  to  keep  this  charge  alive.  The  evidence  is  distinct,  that  ho 
intended  to  derive  no  benefit  from  the  devise,  but  to  [457]  return  everything  to  the 
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relations  of  Caroline  Skelton.  He  proposed  to  effect  his  intention  by  deed,  but  he 
did  it  by  will.  That  he  intended  to  give  the  property  to  the  relations  is  clearly 
established,  and  the  evidence  as  to  keeping  alive  the  mortgage  is  distinct.  In  the  first 
])lace,  there  is  the  residuary  account  ])as.sed  at  the  Stamp  Otfice,  in  which  ho  makes 
the  balance  £i(}',  and  stjites  he  will  retain  it  in  payment  of  his  mortgage  of  £1300 
on  the  property.  The  evidence  is,  therefore,  distinct,  that  he  intended  so  to  apply  it 
It  has  been  argued  that  this  was  done  merely  for  the  purpose  of  avoiding  payment 
of  legacy  duty  on  that  sum,  to  which  he  would  have  been  liable,  if  the  mortgage  did 
not  exist.  Assuming  this  to  be  so,  it  would  only  shew  one  of  his  motives  for  keeping 
the  charge  alive.  What  he  stated  was  this :  "  The  executor  will  a])propriate  this 
l)alance  towards  payment  of  the  mortgage  of  £1300  due  to  himself."  He  says,: 
"towards  payment"  of  it,  and  therefore  the  balance  of  the  mortgage  debt  stiH| 
remained  due  to  him. 

Another  proof  of  his  intention  is  the  evidence  of  Dignam,  his  attorney,  to  whom 
he  gave  in.structions  to  prepare  a  deed,  by  which  the  property  derived  from  Caroline 
Skelton  was  to  be  settled  on  her  relations.  In  the  instructions  for  the  deed,  which 
are  in  writing,  he  expressly  states  his  wish  to  secure  the  property  to  the  family  of 
Mi.ss  Skelton,  after  payment  of  the  mortgage  debt  of  £1.300,  and  all  other  debts  and 
expenses.  He  could  not  have  given  such  instructions,  uide.ss  he  considered  that  the 
charge  was  in  existence  at  the  time,  and  this,  therefore,  is  positive  evidence  to  shew 
that  he  considered  it  then  alive. 

The  expression  in  the  will  is  ambiguous,  viz.,  to  take  the  property  "  with  all  the 
lialjilities  attaching  thereunto."  [458]  The  leaseholds  were  no  doubt  subject  to  some 
liability,  but  if  ho  had  omitted  this  expression  altogether,  the  devisee  would  still  have 
taken  them  subject  to  the  burden  of  the  covenants,  to  the  payment  of  the  rent  and 
to  the  obligation  to  repair.  The  word  "  liabilities  "  may  apply  to  the  mortgage  debt 
also,  and  he  uses  it  generally.  I  think  that  the  conduct  of  the  testator  and  these  two 
documents  are  conclusive  to  shew  that  he  intended  to  keep  the  charge  alive,  and  that 
he  intended  to  give  to  his  devisees  the  property  minus  the  charge. 

The  sum  of  £467,  which  he  treated  as  retained,  must  go  in  part  discharge  of  the 
mortgage  debt. 

[458]    Be  The  Greenwich  Hospital  Improvement  Act.    May  7,  8,  1855. 

[Followed,  Evans  v.  Jme.t,  1877,  46  L.  J.  Ex.  280.] 

A  testator  "  gave  "  to  his  wife,  for  her  use  and  benefit,  "  his  leases,  moneys,  goods, 
furniture,  plate,  book  debts,  securities  for  money  and  all  other  property,  of  every 
description,  that  he  might  be  possessed  of."     Held,  that  the  real  estate  passed. 

The  testator,  by  his  will,  dated  in  1843,  expressed  himself  as  follows: — "I  give 
and  bequeath  to  my  dearly  beloved  wife,  Ann  Phillips,  for  her  use  and  benefit,  ray 
leases,  moneys,  goods,  furniture,  plate,  book  debts,  securities  for  money,  and  all  othtr 
jiroperty  of  crerij  dcsaiption  that  I  mail  he  possessed  of  at  the  time  of  my  decease."  And 
he  appointed  his  wife  and  brothers  his  executors. 

After  the  testator's  death,  a  part  of  his  real  estate  was  taken  under  the  above 
Improvement  Act,  and  the  purchase-money  was  paid  into  Court.  Mrs.  Phillips  now 
petitioned  for  payment  of  the  fund  to  her,  and  the  question  was,  whether  the  real 
estate  passed  to  her  by  the  will. 

[459]  Mr.  C.  M.  Koupell,  in  support  of  the  petition.  This  is  a  gift  to  the  widow 
of  all  "  property  of  every  description,"  and  "  for  her  absolute  benefit."  The  word 
"  property  "  has  the  most  extensive  operation,  and  includes  real  as  well  as  personal 
estate.  Like  the  word  "estate,"  it  primd  facie  includes  freeholds  ;  Fullcrfon.  v.  Martin 
(17  Jur.  778) ;  l'atter»on  v.  Huddart  (17  Beav.  210) ;  Jone/sma  v.  Jmr/sma  (1  Cox,  362); 
Dunnage  v.  niiite  (I  Jac.  ^t  \V.  .583). 

Mr.  Allnutt,  contra.  The  real  estate  did  not  pass  by  this  will.  The  testator  uses 
the  word  "give,"  and  not  the  pioper  technical  word  "devise,"  and  gives  the  property 
"  he  is  possessed  "  and  not  that  which  he  is  "  seised  "  of.     Even  the  word  "  estate," 


lOBEAVMO.  JEBB    V.    TUGWELL  681 

■vhich  is  more  applicable  to  real  estate,  may  be  restricted  by  the  context ;  Jl^oollam  v. 

Kenwortkij  (9  Ves.  137)  ;  Cwird  v.  HohU'rne.is  (ante,  p.  147) ;  Doe  d.  Sjiearing  v.  Burkner 

I  6  Durnf.  &  E.  610).     Here  the  general  words,  following  the  jwrticular  enumeration 

iif  personal  estate  of  diiferent  descriptions,  must  be  limited  to  property  ejufikm  generis. 

i      The  Mastkk  of  the  Kolls.     I  will  consider  this  case. 

{     Maij  s.    The  Master  of  the  Rolls  [Sir  John  Komilly].     In  this  case  I  think 

';he  words  are  sutlicient  to  pass  real  estate. 

'      In  Coanl  v.  Ilolihriuss  (ante,  p.  147),  I  held  that  real  estate  [460]  did  not  pass,  by  a 

nft  of  "all  estate,  effects  and  property,  whatsoever  and   wheresoever,"  because  I 
•hought  the  whole  of  the  rest  of  the  will  was  applicable  to  personal  estate  only,  and 

;hat  there  were  no  words  in  the  will  applicable  to  real  estate.     Not  merely  was  the 

imitation  to  the  three  trustee.s,  "their  executors  and  w/mini.itrators,"  but  all  the  various 

)ther  clauses  and  expressions  in  the  will  evidenced  an  intention  to  deal  with  personalty 
;)nly.     That  was  the  principle  on  which  JVoolhim  v.  Kenworthi/  (9  Ves.  137)  and  Doe 

I.  SpeaniDj  v.  Burkiicr  (6  Durn.  &  E.  610)  proceeded. 

j      As  I  stated  in  raftersim  v.  Huddart,  where  the  words  are  sufficiently  large  to  pass 

'•eal  estate,  the  burden  of  proof  lies  on  the  heir,  and  it  is  for  him  to  shew  that  the 

words  do  not  include  the  real  estate. 

I      The  words  in  the  present  case,  it  is  true,  are  associated  \vith  many  other  words 

;!xclusively  applicable  to  personal  estate,  which  are  sufficient  to  include  every  species 

ilif  personal  estate  ;  the  words  that  follow  must  apply  to  something  beyond  :  and,  not 

Ueing  applicable  to  anything  else,  I  think  they  must  pass  the  real  estate. 


[461]     Jeeb  v.  Tugwell.     June  5,  1855. 

1^  decree  was  made  in  the  absence  of  an  infant  who  was  interested  ;  nothing  having 
I  as  yet  been  done  under  it,  and  it  appearing  to  lie  for  her  benefit,  the  Court  made  a 
]•    supplemental  order,  under  the  15  A;  16  Vict.  c.  86,  s.  52,  to  carry  on  the  decree. 

!  In  this  case,  a  decree  had  been  made  in  a  suit  to  carry  into  effect  the  trusts  of  a 
liettlement  {ante,  p.  84) ;  the  decree  declared  the  rights  and  directed  inquiries  and 
itccounts. 

I  After  the  decree  had  been  passed  and  entered,  but  before  anything  had  been  done 
under  it,  it  was  discovered  that  an  infant  cestui  que  trust  had  been  born  just  before  the 
'learing,  and  who  had  not  been  made  a  party  to  the  suit. 

j  Mr.  Shapter  now  moved,  under  the  52d  section  of  the  statute  15  &  16  Vict.  c.  t<6, 
I'or  a  supplemental  order  that  the  decree  might  be  carried  on  and  prosecuted  between 
j.he  parties  and  the  infant  Anna  Louisa  Jebb,  in  like  manner  as  if  she  had  been  a 
:)arty  to  the  suit  at  the  date  of  the  decree.  He  .said  the  registrar  and  the  secretary 
1)1  tiie  Master  of  the  Kolls,  to  whom  an  application  for  an  order  of  course  had  been 
iiiade,  were  of  opinion  that  application  must  be  made  to  the  Court.  The  <iuestion 
I  he  said)  is,  whether  the  order  required  is  the  usual  supplemental  order  !  The  old 
!)ractice,  in  such  cases,  was,  to  file  an  original  bill  in  the  nature  of  a  supplemental 
!)ill,  asking  a  decree  to  bind  the  infant,  and,  in  a  very  plain  and  simple  case,  as  where 
li  decree  had  been  recently  made  and  no  account  or  proceedings  in  the  Master's  office 
;iad  been  taken  in  the  absence  of  the  infant,  the  Court  would,  in  the  first  instance, 
inake  a  decree,  "  that  the  decree  in  the  original  cause  and  the  accounts  and  [462] 
UKjuiries  thereby  directed,  should  be  carried  on  and  prosecuted  between  the  parties 
jo  the  second,  or  supplemental  suit,  in  like  manner  as  the  same  were  directetl  between 
I  he  parties  to  the  first  or  original  suit;"  Eijremnnt  v.  Thompson  (Vice-Chancellor  of 
'^nglaii.l,  February  9,  1849).  But  if  accounts  had  been  taken  in  the  aljsence  of  the 
infant,  the  order,  in  the  first  instance,  was  for  an  inquiry  whether  it  would  i>e  for  the 
oenetit  of  the  infant  that  he  should  be  bound  by  the  decree  and  proceetlin^s,  and  on 
■hat  lifing  reported  in  the  attirmative,  a  decree  was  made,  that  the  suit  should  proceed 
'.gainst  the  infant ;  Eifreinonl  v.  Thompson  (Vice-Chancellor  of  England,  March  20, 
850) ;  lUtrton  v.  Monro  (Vice-Chaucellor  Knight  Bruce,  January  19,  1850) ;  BrookjiM 
'.  Brudlei/ {Seton  on  Decrees,  606  (2d  edit.));  or  a  decree  that  the  accounts  should 

K.  v.— 22* 
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be  taken  o\er  again,  with  liberty  to  the  Masters  to  adopt  the  accounts  previously 
taken  ;  llaillie  v.  Jad.-'on  (10  Sim.  167). 

In  this  case,  the  decree  has  been  recently  made,  and  it  is  within  the  recollection  of 
the  Court  that  the  decree  is  such  as  to  be  fit  and  proper  that  the  infant  should  be 
bound  bv  it.  The  oidy  case  under  the  statute  touching  the  subject  is  Fulkiton  v. 
Martin  (William's  Practice,  51  :  Seton  on  Decrees,  000  (:.'d  edit.)).  There,  the  Vice- 
Chancellor  Kindersley  doubted  whether  a  decree  to  bind  an  infant  not  party  to  the 
proceedings  was  a  common  decree  within  the  52d  .section,  but,  it  being  made  to  appear 
that  no  proceedings  whatever  had  been  taken  since  the  birth  of  the  infant,  the  common 
order  was  made.     (1  Drew.  238.) 

He  submitted,  that  as  the  hearing  was  in  the  absence  of  the  infant,  it  was  proper 
to  notice  the  case  to  the  [463]  Court ;  but  that  as  nothing  had  been  done  since  the 
decree,  and  the  Judge's  memory  supplied  him  with  the  facts  establishing  that  it  was 
fit  and  proper  to  bind  the  infant,  the  common  order  might  be  made  in  the  first 
instance. 

The  Ma.STER  of  the  Rolls  [Sir  John  Rorailly],  upon  reading  the  decree,  and  it 
appearing  to  be  for  the  infant's  benefit  that  she  should  be  bound  by  the  decree,  made 
the  order. 

[463]    Stei'Hens  v.  G.mwden.     .!/<(//  8,  1855. 

A  testator,  by  virtue  of  a  power,  appointed  a  fund  to  trustees  for  his  four  chiklreii, 
in  four  equal  portions  and  subject  to  the  trusts  thereinafter  contained  respecting 
his  own  residuary  estate.  .Some  of  those  trusts  were  to  the  children  for  life,  with 
remainder  to  their  children,  and  (as  regarded  the  fund  subject  to  the  power)  the 
appointment  to  grandchildren  was  void  for  remoteness.  Held,  that  the  children 
took  absolutely  in  the  first  instance,  and  that  the  subsequent  attempt  to  limit  the 
absolute  gift  being  void,  the  children  took  the  fund  absolutely. 

Under  the  settlement,  made  in  1827,  on  the  marriage  of  Mr.  and  Mrs.  Gadsden,  a 
sum  of  £7500  £3  per  cents,  (in  the  event  which  happened  after  the  decease  of  their 
j)arents)  was  held  in  trust  for  all  and  every,  or  such  one  or  more,  exclusively  of  the 
others,  of  the  children  of  the  marriage  or  the  issue  of  such  children,  in  such  parts,  iVc, 
as  Mr.  Gadsden  should,  by  deed  or  will,  appoint,  and  in  default  of  appointment,  the 
fund  was  to  be  held  in  trust  for  all  the  children  of  the  marriage,  Sic,  equally,  &C. 
Mrs.  Gadsden  died  in  1847,  and  there  were  five  children  of  the  marriage,  viz.,  Henry, 
Frederick,  illiza,  Emily  and  Grace. 

In  1850  Mr.  Gadsden  made  his  will,  whereby,  after  giving  to  his  son  Henry  £200 
and  an  annuity  of  £G8,  and  declaring  that  ho  should  take  no  interest  in  the  settlement 
fund,  and  after  referring  to  his  power  to  [464]  appoint,  he  bequeathed  the  £7500  to 
his  executors,  in  trust  for  his  four  children,  Frederick,  Eliza,  Emily  and  Grace,  in 
four  equal  portions,  and  subject  to  such  trusts  and  powers  as  were  thereinafter 
contained  respecting  the  residue  of  his  estate. 

The  testator  then  gave  one-fourth  of  his  own  residuary  real  and  personal  estate  to 
his  son  Frederick,  and  one-eighth  thereof  upon  trust  for  each  of  his  daughters  Eliza, 
Emily  and  Grace,  and  another  eighth  to  his  daughter  Eliza  for  life  for  her  separate 
use,  and  after  her  decease  on  certain  trusts  for  her  children,  and,  in  case  there  should 
be  no  person  in  whom  this  last-mentioned  eighth  part  should  become  absolutely  vested, 
under  the  trusts  thereinbefore  declared,  then  on  trust  for  his  daughter  Eliza,  her 
e.icecutors,  administrators  and  assigns.  And  he  made  similar  dispositions  as  to  two 
other  eighths  in  favour  of  his  two  other  daughters  and  their  children. 

By  a  codicil  to  his  will,  dated  in  July  1853,  the  testator  gave  a  legacy  of  £5000 
to  his  son  Frederick,  instead  of  the  legacy  of  one-fourth  part  of  the  residuary  estate 
bequeathed  to  him  by  the  will,  and  in  the  event  of  the  clear  residue  of  his  estate 
realizing  less  than  would  give  to  each  of  his  children  (other  than  Henry),  the  sum  of 
£5000,  then  he  directed  that  the  legacy  given  to  Frederick  should  be  reduced  to  such 
less  sum  ;  and  he  declared  that  one-half  of  the  sum  or  share  of  the  residue  which  he 
bequeathed  to  his  daughters  should  be  settled  for  the  separate  use  of  each  of  his 
daughters,  instead  of  one-eighth;  and  he  thereby  declared,  that  his  son  Frederick 
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Ihould  take  no  interest  under  his  marriage  settlement,  it  being  his  intention  to  give 
im  the  legacy  of  £5000  in  lieu  of  all  interest  in  [465]  the  sums  and  trust  funds 
iiereby  settled,  which  he  intended  to  go  to  his  three  daughters  with  his  residuary 
state. 

I  The  testator  died  in  1853,  leaving  his  five  children  surviving  him.  Neither  of  his 
laughters  had  then  been  married,  and  the  appointment  to  their  children,  under  the 
ower  contained  in  the  marriage  settlement,  was  too  remote  and  invalid. 
',  (^Kiestions  were  raised  whether  the  will  and  codicil  contain  a  valid  and  effectual 
ppointment  of  the  funds  comprised  in  the  settlement  of  January  1827,  and  if  invalid, 
len  whether  Henry  and  Frederick  Gadsden  were  bound  to  elect  between  the  benehts 
iven  bv  the  will  and  their  share  of  the  trust  fund.  Questions  were  also  raised  as  to 
'le  share  and  interest  in  the  testator's  estate  to  which  the  testator's  daughters  were 
'ispectively  entitled  under  the  will  and  codicil,  and  whether,  in  estimating  the  legacy 
iiven  by  the  codicil  to  Frederick,  the  trust  funds  comprised  in  the  settlement  of  1827 
,ught  or  not  to  be  brought  into  the  account. 

i  The  Defendant  Henry  Gadsden  was  out  of  the  jurisdiction,  and  no  one  appeared 
|)r  him. 

j  Mr.  R.  Palmer  and  Mr.  Cotton,  for  the  Plaintiffs.  The  limitations  to  the  issue  of 
iie  daughters,  made  by  the  testator  in  exercise  of  his  power,  are  too  remote  and  void, 
■ut  the  appointment  to  the  daughters  is  perfectly  valid,  and  confers  on  them,  in  the 
jrst  instance,  an  absolute  interest  in  the  fund.  The  subsequent  attempt  to  restrict 
[le  mode  of  enjoyment  is  wholly  void,  and  the  prior  absolute  gift  therefore  remains  ; 
:l(u-ht  V.  liQG]  Lamh  (U  Beav.  482);  Carvtr  v.  Bowlrs  (2  Kuss.  &  Myl.  301); 
\lm)jiii-nnij  v.  iJniiuj  (15  Jur.  1050);  Kampf  v.  J(Mes  (2  Keen,  756);  Lasscnce  v. 
I'ierne;/ (I  Mac.  &  G.  551;  2  H.  &  T\v.  115);  Cam/ibrll  v.  llruicniiijij  (I  Phill.  301); 
\'mold  V.  Cimiprir  (1  Kuss.  &  Myl.  209;  Tamlyn,  347).  But  if  not,  and  the  appoint- 
'lent  is  to  be  looked  upon  as  a  direct  appointment  to  the  void  uses,  then  Frederick 
jid  Henry  are  bound  to  elect  between  the  benefits  given  him  by  the  will  and  the 
;iares  in  the  trust  funds  to  which  they  may  be  entitled,  in  consequence  of  the  failure 
If  the  appointment.  The  only  remaining  question  is  as  to  how  Frederick's  share  is 
')  be  computed,  that  is,  whether  the  shares  under  the  settlement  are  to  be  taken  into 
pcount. 

I  The  M.\ster  of  the  Rolls.  My  impression  is,  they  were  meant  to  be  as  nearlj' 
Is  possible  equal. 

I    Mr.  Fleming,  in  the  same  interest,  relied  on  the  gift  over,  in  case  there  should  be 
io  person  in  whom  the  one-eighth  should  become  absolutely  vested. 
'    Mr.  Ferrers,  for  Frederick  (Jadsden. 

i  Mr.  Bagshawe,  junior,  and  Mr.  J.  H.  Palmer,  for  the  trustees  of  the  settlement  of 
!827,  contended  that  the  appointment  to  the  daughters  for  life  was  valid,  but  was 
'oid  as  to  the  limitations  over.  That  this  was  not  the  case  of  an  independent  absolute 
ift,  with  a  subsequent  invalid  qualification,  but  one  where  the  (pialification  was 
tiseparable  from,  and  formed  the  essence  of,  the  gift  itself.  They  cited  Lu.<.<inc<!  v. 
['(mu'//  (1  Mac.  it  G.  551  ;  2  H.  &  Tw.  115),  and  CampUU  v.  Jimcnri;/;/  (1  Phill.  301). 
'  [467]  Mr.  Taylor,  for  one  of  the  executors  of  the  testator's  will. 
I  The  M.\ster  ok  thk  Rolls  [Sir  John  Komilly].  I  regret  that  no  one  appears  for 
j[enry  Gadsden,  for  I  should  have  been  more  satisfied  if  he  had  been  heard  ;  but  as 
'le  trustees  have  raised  the  argument,  I  must  express  my  opinion,  which  is,  that  the 
'ise  comes  within  Cairer  v.  JJonIrs  (2  Kuss.  iV  Myl.  301),  which  I  followed  in  Bladrl 
I.  Lamh  (14  Beav.  482).  The  appointment  of  the  trust  fund  and  the  disposition  of 
!ie  residuary  and  personal  esUitc  are  distinct.  The  testator  appoints  the  whole  of 
lie  settled  fund  to  his  executors  in  trust  for  his  four  children  Freilerick,  .Vc,  in  four 
jiual  portions,  and  subject  to  the  trusts  and  powers  thereinafter  contained  respecting 
'le  residue  of  his  estate.  Where  a  testator  has  a  power  to  make  an  appointment 
here  are  two  things  to  be  considered,  first,  who  are  the  objects  of  the  power ;  and, 
licondly,  how  they  are  to  take  the  fund.  Here  the  four  children,  and  they  only,  in 
iio  first  instance,  are  appointees,  but  afterwards,  by  reference  to  the  trusts  respecting 
le  testJitor's  own  residuary  real  and  personal  estate,  other  objects  and  other  limita- 
ons  are  superadiled.  It  would  have  been  different  if  he  had  originally  appointed 
)  the  children  for  life  and  afterwards  to  their  children.      IHacktl  v.  Lamb  (14  Beav. 


684  GARDNER   V.    GARRETT  20  BEAV.w. 

482)  was  something  like  this  case  ;  for  there,  the  testator  duly  appointed  a  fund  in 
favour  of  objects  of  the  power,  absolutely,  and  he  also  bequeathed  to  them  his  own 
propert}',  especially  requesting  them  to  leave  the  appointed  fund  to  persons  not 
objects  of  the  power.  That  might  have  raised  a  precatory  trust,  but  could  not  lie 
an  appointment  under  the  power  in  favour  of  [468]  the  children  of  the  objects  of 
it.  It  is  extremely  likely  that  the  testator  may  have  had  a  similar  intention  here, 
for,  having  appointed  the  fund  to  the  four  children  equally,  he  says,  "and  subject 
to  the  trusts  of  my  residuary  estate,"  part  of  which  he  directs  to  be  settled  on  his 
daughters,  with  remainder  to  their  respective  children.  That  is,  in  the  first  place, 
he  appoints  the  fund  to  his  four  children,  and  afterwards  he  adds  directions  as  to  the 
manner  in  which  part  of  these  shares  is  to  be  held,  but  which,  being  invalid,  have  no 
effect  in  cutting  down  the  previous  absolute  gift. 

I  think  this  case  comes  within  the  principle  of  Cunvr  v.  Bowl's  and  Jllurlyf  v.  Lainb, 
and  that  the  superadded  trusts  may  be  struck  out  of  the  will  as  invalid,  leaving 
the  absolute  gift,  which  is  good,  untouched,  in  the  same  manner  as  in  ca.ses  coming 
within  the  provisions  of  the  Thellusson  Act  (39  i\;  40  Geo.  3,  c.  98),  in  which  you 
deal  with  the  invalid  direction  to  accumulate  as  if  the  clause  were  struck  out  of 
the  will.  1  deal  with  this  case  in  the  same  manner,  and  as  if  this  invalid  trust  had 
been  struck  out  of  the  will,  and  I  treat  it  in  the  same  way  as  if  the  power  had 
been  simply  and  absolutely  executed  in  their  favour.  I  will  make  a  declaiatioii  to 
that  effect. 

Note. — See  Gerrard  v.  Hutler,  20  Bea\-.  541. 

[469]    Gardner  i:  Garrett.    May  8,  1855. 

A  creditor,  having  continued  his  proceedings  at  law  after  notice  of  a  decree  for 
administration,  was  ordered  to  pay  the  costs  of  a  motion  to  restrain  him,  but  was 
allowed  to  set  them  off  against  the  costs  of  the  proceedings  at  law  incurred  prior 
to  the  notice. 

On  the  1 3th  of  April  a  decree  was  made  for  the  administration  of  the  estate  of 
the  deceased.  On  the  next  day,  notice  was  given  to  a  creditor,  who  was  proceeding 
at  law  for  the  recovery  of  his  debt.  Instead  of  suspending  the  proceedings  in  the 
action  he  went  on. 

Mr.  Jessel  moved  for  an  injunction  to  restrain  the  action  at  law.  He  asked 
that  the  creditor  might  pay  the  costs  of  the  motion  ;  Gntliam  v.  Maxwell  (1  Mac.  A: 
Gor.  71). 

Mr.  Terrell,    contra. 

The  Master  of  the  Rolls  [Sir  John  Komilly].  I  am  of  opinion  that  the 
creditor  must  pay  the  costs  of  this  motion ;  but  he  may  set  them  off'  against  his  costs 
of  the  action  up  to  notice  of  the  decree. 

Note. — See  Beauckamp  v.  llie  Marquis  of  Huntley,  Jacob,  546. 


[470]    Sharp  r.  Cosserat.    May  24,  1855. 

Funds  were,  in  1823,  settled  on  a  wife  for  life,  with  remainder  to  the  husband  "until" 
he  should  "  make  any  composition  with  his  creditors  for  the  payment  of  his  debts, 
although  a  commission  of  bankruptcj'  should  not  i.ssue  against  him."  In  1842  his 
principal  creditors  agreed  to  take  a  composition  on  their  debts  .secured  by  bills. 
The  wife  died  in  1852.  Held,  that  the  composition,  though  not  made  with  the 
whole  of  his  creditors,  and  was  made  during  the  wife's  life,  and  did  not  affect  the 
trust  property,  nevertheless  operated  as  a  forfeiture  of  the  husband's  interest. 

On  the  marriage  of  Mr.  and  Mrs.  Cockram,  in  1823,  a  settlement  was  executed, 
under  which  a  sum  of  consols,  which  belonged  to  the  intended  wife,  was  settled  ou 
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tirs.  Cockram  during  the  joint  lives  of  herself  and  Mr.  Cockram  ;  but  if  she  should 
lie  in  his  lifetime  (which  event  happened),  upon  trust  to  pay  the  dividends  of  the 
'aid  trust  monies  unto  Mr.  Cockram  "and  his  assigns,  or  permit  and  suffer  him  and 
1  hem  to  receive  the  same  during  his  life,  or  until  he  should  commit  any  act  of  bank- 
•uptcy  within  the  intent  and  meaning  of  any  statute  or  statutes  made  or  to  be 
■nade  relating  to  bankrupts,  whereupon  a  commission  should  issue  or  he  should  be 
jbund  or  declared  bankrupt,  or  nuike  any  ronijuMifitm  witli  his  cri'diiors  for  ihr  jiai/minl 
'if  his  ibhk,  although  a  commission  of  bankruptcy  should  not  issue  against  him, 
j)r  until  he  should  make  any  assignment  of  his  effects  for  the  benefit  of  his  creditors, 
|)r  take  the  benefit  of  any  "  Iii.solvent  Act.  And  from  and  after  the  death  of  John 
Jockram,  "or  his  committing  any  act  of  bankruptcy,"  &c.,  "or  making  any  eom- 
jDOsition  with  his  creditors  for  the  payment  of  his  debts,"  itc,  then  the  whole  of  the 
j>aid  trust  monies  were  to  be  held  upon  trust  for  the  children  of  the  marriage  equally. 
I  There  were  three  children  of  the  marriage.  Mrs.  Cockram  died  in  18.52,  but  in 
phe  meantime,  and  in  1846,  Mr.  Cockram  had  fallen  into  pecuniary  difficulties,  and 
lis  principal  creditors,  eleven  in  number,  signed  a  deed,  whereby,  "in  consideration 
pf  a  composition  of  10s.  [471]  in  the  pound  on  the  amount  of  their  respective  claims, 
jpaid  to  them  by  four  equal  instalments  of  2s.  6d.  each,  at  four,  eight,  twelve,  and 
^sixteen  months,  in  discharge  of  the  several  demands  on  him,"  they  released  Mr. 
jCockram,  his  heirs.  Arc,  "from  all  demands  whatsoever  which  they  had  against 
I  lira."  The  composition  was  secured  by  bills  accepted  by  his  brother,  which  were 
baid. 

'  This  present  suit  was  instituted  by  one  of  the  children,  and  the  question  was, 
whether  Mr.  Cockram  had  or  had  not  forfeited  his  interest  in  the  trust  funds  by  the 
composition  with  his  creditors  in  18-46. 

i  Mr.  Follett  and  Mr.  Southgate,  for  the  Plaintiff.  The  defences  raised  are,  first, 
jthat  the  composition,  being  made  during  the  life  of  the  wife,  was  ineffectual  to  work 
'a  forfeiture  ;  and,  secondly,  that  the  amount  of  composition  was  not  paid  out  of  or 
!charged  upon  the  settled  fund,  so  as  to  incumber  or  aflfect  it.  The  answer  is  this : — 
If  the  husband  had  become  bankrupt  during  the  life  of  his  wife,  his  future  interest 
would  not  have  been  transferred  to  the  assignees,  but  would  have  ceased  ;  it,  there- 
fore, can  make  no  difference  that  the  act  of  forfeiture  was  bj'  a  composition  in  her 
ilifetime.  As  to  the  second,  nothing  is  .said  as  to  charging  the  trust  fund  with  the 
jcomposition  payaljle  to  the  creditors,  the  real  intention  being  that  the  necessity  of 
|Compromising  with  his  creditors  should  be  the  test  and  proof  of  his  insolvency,  and  in 
;that  case  the  trust  fund  was  to  go  over  to  the  children.  In  Manning  \.  Chamhi-rs  (1  De 
|G.  it  Sm.  282),  funds  were  settled  on  E.  M.,  "until  he  should  become  bankrupt."  It 
turned  out  that  he  was,  at  the  very  time,  an  uncertificated  bankrupt,  an<l  the  Court 
;held,  that  his  [472]  interest  had  ceased,  for  the  object  of  that  settlement  was  to 
iprovide  that  the  income  should  be  received  by  the  children  rather  than  by  the 
'assignees. 
j       Mr.  J.  V.  Prior,  for  trustees  of  the  settlement. 

Mr.  Biron,  for  a  mortgagee  of  a  child's  share. 
I  Mr.  Kasch,  for  the  trustees  of  the  settlement  of  a  child.  This  was  a  contract 
ftetween  the  husband  and  wife  for  valuable  consideration,  and  she  has  stipulated  that, 
•  on  a  certain  event  occurring,  her  children  shall  have  the  fund.  That  event  has 
i  happened.  He  cited  Urandon  \.  Aston  (2  V.  X-  ('.  C.  C.  24) :  Kcarslei/  v.  JFoo<lcoi-k  (3 
iHare,  185). 

I  Mr.  K.  Palmer  and  Mr.  Dickinson,  for  Mr.  Cockram.  First,  this  is  not  a  com- 
I  position  with  creditors  within  the  meaning  of  the  deed  ;  and,  secondly,  having  taken 
I  place  in  the  wife's  lifetime,  it  does  not  operate  as  a  forfeitiu'c.  Clauses  of  forfeiture 
i  are  construed  with  the  greatest  strictness,  and  here  the  "  composition  with  his 
'creditors"  means  a  dee<l  of  composition  with  all  his  creditors,  conveying  the  whole 
j  of  his  property  to  trustees  for  the  benefit  of  his  creditors,  and,  in  fact,  superseding  the 
I  necessity  of  having  recourse  to  the  Courts  of  Bankruptcy  and  Insolvency.  Unless  the 
;  composition  amounted  to  an  act  of  bankru|itcy,  which  put  the  life-estate  in  peril,  it 
was  no  forfeiture.  The  test  is  this  :  Would  an  agreement  by  two  small  creditors  to 
take  a  portion  of  their  debts  in  lieu  of  the  whole  lie  a  forfeiture  (     Surely  not. 

Secondly,  the  payment  is  to  be  "  until,"  which  implies  that  his  interest  is  to  begin 
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and  end  ;  but  the  event  cannot  happen  before  the  beginning  of  his  estate,  and  it  [473] 
is  an  uninteiligibloand  irrational  meaning  to  attribute  to  the  parties  to  the  settlcnient, 
that  an  act  wniuh  does  not  aflfect  his  life  interest  in  the  fund  and  is  for  the  benefit  of 
his  children  themselves,  should  operate  as  a  forfeiture.    The  contingency  runs  through  ' 
the  whole  limitation. 

TnK  Mastkk  UK  THE  Roi.i.H  [Sir  John  Romilly].     On  both  points  I  am  in  favour 
of  the  Plaintiff.     In  the  first  place,  I  am  of  opinion  that  this  is  a  composition  with 
his   creditors    within    the    terms   of   the   deed.     The   dividends  are  to  be   paid   to 
Mr.  Cockram  until  one  of  these  five  events.     [His  Honor  stated  them.]     That  this  is  ' 
a  composition  with  creditors  nobody  can  doubt ;  but  it  is  contended  that  it  was  not ' 
a  forfeiture,  because  it  was  not  of  such  a  nature  that  a  commission  could  have  issued  i 
upon  it,  it  not  being  an  act  of  bankruptcy.     It  appears  to  me  that  the  very  thing  is  i 
provided   for  by  the  deed,  for  the  interest  is  given  until  he  shall  "  make  anj'  com- 
position with  his  creditors  for  the  payment  of  his  debts,  although  a  commi-ssion  of  ■ 
bankruptcy  should  not  issue  against  him."     Am  I  to  consider  it  as  if  the  words  were 
a  composition  "  on  which  a  commission  might  though  it  has  not  issued  V     I  think 
not,  and  that  the  very  case  is  provided  for.     Munninij  v.  Chaiaher^,  if  anything,  was  a 
stronger  case  than  the  present,  for  there,  by  a  voluntary  deed,  certain  funds  were 
assigned  to  the  husband  until  he  should  commit  an   act  of  bankruptcy  ;    he  had 
committed  one  before  the  deed  had  been  executed,  and  was  uncertificated,  and  the 
Court  held  that  he  had  no  interest  in  the  funds.     The  object  was  not  so  much  to 
forfeit  the  interest  of  the  husband,  as  to  accelerate  the  wife's  estate. 

Here  interests  were  limited  in  succession  to  the  wife,  [474]  the  husband  and  the 
children  ;  and  the  intention  was,  if  the  husband  committed  an  act  of  bankruptcy,  or 
made  a  composition  during  the  life  or  after  the  death  of  his  wife,  to  bring  forward 
and  accelerate  the  estate  to  the  children.  The  result  is,  that  when  the  Defendant 
Mr.  Cockram  made  a  composition  with  his  creditors,  the  rights  of  the  children 
became  accelerated,  and,  on  the  death  of  their  mother,  they  became  entitled  to  the 
property. 


[474]     AsPLAND  r.  AVatte.     May  25,  June  11,  185.5. 
[S.  C.  25  L.  J.  Ch.  53  ;  3  W.  R.  526.] 

Bequest  to  A.  for  life  of  an  annuity  of  £100,  "  by  interest  arising  out  of  money  to  be 
vested  for  that  purpose  l)y  the  executors  "  in  public  funds  or  other  good  security, 
and  after  his  death,  "  the  said  capital  stocks  so  purchased  "  to  A.'s  children.  By  a 
codicil  the  testator  said,  "  What  I  mean  in  my  will  by  securing  money  in  the  public 
funds,  is  to  purcha.se  a  capital  stock  "  in  the  consols  by  my  executors.  Held,  that  the 
executors  might  either  purchase  in  the  consols  or  in  other  good  security,  but 
having  done  neither  in  the  life  of  A.,  his  children  were  entitled  to  £3333,  6s.  8d. 
consols,  and  not  to  £2000  cash. 

In  the  above  case  .\.  died  in  1843,  and  his  children,  on  receiving  £2000,  executed  a 
release,  which,  after  reciting  that,  according  to  the  trust,  £2000  had  been  set  apart 
to  answer  the  aniuiity,  thev  relea.sed  the  representative  of  the  testator  from  all 
claims  and  demands.  In  1854  the  children  instituted  a  suit  to  recover  the  amount 
of  consols  which  would  be  required  to  produce  £100.  Held,  that  having  regard  to 
the  situation  in  life  of  the  Plaintiff,  the  inaccuracy  of  the  recitals,  and  the  absence 
of  professional  assistance,  they  were  not  barred  by  lapse  of  time. 

The  testator,  John  Watte,  by  his  will,  bequeathed  as  follows  : — "  Also  I  give, 
devise  and  bequeath  unto  my  said  son  John,  an  annuity  clear  of  £100  of  like  British 
money  by  interest  arising  out  of  money  to  be  vested  for  that  purpose  by  my 
executors  in  the  piihlic  funds  or  otlur  good  seciiriti/,  he  to  be  paid  the  same  quarterly, 
of  £25  per  quarter,  and  the  same  to  be  vested  in  trustees  for  payment  of  the  same 
annuity  to  him,  my  said  son  John,  for  and  during  his  natural  life,  and  after  that 
estate  or  period,  my  mind  and  will  is,  that  shoukrhe  leave  any  lawful  issue  of  his 
body,  that  then  and  in  that  case  the  said  capital  stock  so  purchased  and  vested  [4753 
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II  trustees  for  payment  of  the  said  annuity,  or  be  it  in  money,  shall  be  equally 

Jivided  l>etween  such  child  or  children  of  my  said  son  John  as  shall  be  then  living." 

irhe  testator  appointetl  William  Morton  and  John  Compton  executors  of  his  will. 

i      The  testator  made  a  codicil  to  his  will  without  date,  as  follows: — "Note,  what  I 

'mean  in  my  will  alwve  by  securing  money  in  the  public  funds  is  to  purchase  a  capital 

.stock  in  the  consolidated  Bank  of  England  annuities,  by  my  altove-named  executors, 

iVVilliam  Morton  and  John  Compton."  • 

;      The  testator  died  in  Ls09,  and  on  the  renunciation  of  the  two  executors,  letters  of 

administration  were  granted  to  Abraham  Watte,  the  residuary  legatee.     It  did  not 

appear  that  any  investment  had  lieen  made  to  secure  the  annuity,  but  it  was  duly 

paiil  by  Abraham  Watte  to  John  Watte  during  his  life.     He  died  in  September  184-3, 

leaving  the  Plaintiffs,  Mary  Ann  and  Elizabeth,  his  only  children,  him  surviving,  and 

Ithereupon  Abraham  Watte  paid  to  each  of  them  £970,  6s.,  being  half  the  £i'000, 

iminits  the  legacy  duty  and  expenses.     They  executed  a  release,  dated  6th  of  October 

1843,  whereby,  after  reciting  the  above-stated  clause   in  the  will,  but  making  no 

lallusion  to  the  codicil ;  and  reciting  the  renunciation  of  probate  by  the  executors,  and 

,the  grant  of  letters  of  administration  to  Abraham  Watte,  and  that  he  "  proceeded  to 

lexecute  the  duties  and  trusts  directed  in  and  by  the  said  will,  and  particularly  he, 

(Abraham  ^\'atte,  .■>«/  ajuiif,  out  of  the  asfU'lg  of  the  testator  the  itum  of  X2000,  to  meet, 

janswer  and  pay  the  annuity  of  £100  to  the  said  John  Watte,  the  testator's  eldest 

iijon,  as  directed  In'  the  will,'  and  which  annuity  he  paid  to  John  Watte  till  his  death  ; 

and  rtciting  the  death  of  John  Watte,  leaving  Mary  Ann  and   Elizabeth,  his  only 

[476]  children,  him  surviving,  who  thereupon  "  became  entitled,  in  equal  moieties, 

to  the  film  of  £2000  mone//  so  set  apart  to  answer  and  pay  the  said  annuity  of  £100  to," 

'etc.,  it  was  witnessed  that  in  consideration  of  the  sum  of  £990  paid  to  Mary  Ann  and 

lElizabeth,  "  as  and  in  full  of  their  several  and  respective  moieties,  parts  and  shares  of 

Ithe  trust  sum  of  £2000  so  set  apart  to  answer  and  pay,"  Ac,  after  deducting  the 

!legacy  duty  thereon,  the  receipt  whereof  was  thereby  acknowledged,  Mary  Ann  and 

!Elizal)eth  jointly  and  severally  released  and  discharged  Abraham  Watte,  his  heirs,  iVrc, 

"from  all  further  or  other  claims  or  demands  whatsoever,  for  or  in  respect  of  their 

said  several  moieties,  half  parts  and  shares  of  and  in  the  reversionary  legacy  of  £2000 

money,  or  other  property  whatsoever  given  and  bequeathed  and  intended  to  be  given 

and   bequeathed   by  the  will  of  the   testator,  John  Watte,  to  or  for,"  iV-c;  with  a 

.general  release  "  of  and  from  all  further  and  other  accounts,  reckonings,  actions,  suits, 

1  controversies,  claims  or  demands  whatsoever  in  respect  of  the  said  reversionary  gift, 

i  bequest  or  benefit  given  or  intended  to  be  given  by  the  testator,  John  Watte,  by  his 

I  will  til  or  for  the  said  lawful  children  of  the  said  John  Watte,  his  son,  living  at  the 

,time  iif  his  death  as  aforesaid,  or  otherwise  howsoever." 

I       Abiaham  Watte  died  in  November  1852,  and  his  will  was  proved  by  the  Defen- 
rdant.  Margaret  Watte. 

I  The  release  or  deed-poll  of  the  6th  of  October  1843  was  executed  by  Mary  Ann, 
\  then  the  wife  of  John  Dimmock  Aspland,  and  also  by  John  Dimmock  Aspland. 
I  Elizabeth  Watte  was  then  a  spinster,  but  was  now  the  wife  of  ^^"illialn  Drew. 
i  The  Plaintiffs,  Mr.  and  Mrs.  Aspland  and  Mr.  and  [477]  Mrs.  Drew,  having 
I  discovered  in  the  beginning  of  January  18.'')4  that  they  were  entitled  to  the  sum  of 
;  stock  directed  to  be  invested  to  answer  the  annuity  of  £100,  in  the  manner  men- 
i  tidied  in  the  codicil,  which  fact,  as  they  alleged,  Alirahani  Watte  had  wilfully  coii- 
■  cealed  from  them,  filed  their  bill  on  the  27th  of  January  1854,  claiming,  notwith- 
I  standing  the  release,  to  be  paid  the  difference  between  the  value  of  the  stock  and  the 
I  sums  actually  paid  to  them. 

I        Mr.  Koupell  and  Mr.  Cottrell,  for  the  Plaintiff's.     The  release  executed  by  the 
i  Plaintiff's  in  1843  is  no  bar  to  the  relief  sought  by  this  liill,  for  though  general  words 
,  are  used  applicable  to  every  claim  or  demand  which  the  Plaintiff's  might  have,  yet,  in 
I  construing   such   instruments,  general    expressions  of   this  sort  are  limited    by   the 
I  recitals  and  context,  which  shew  the  object  in  view  and  the  real  intentions  of  the 
I  parties;  I'ai/ler  v.  Honiershani  (4  Maule  i^;  S.  423 1 :  Liwlo  v.  Limlo  (1    Beav.   496); 
).'i(»i<iA';i  v.  Hi/ltim  (2  Ves.  sen.  30.5).     But   besides  this,  there  are  errors,  misrepre- 
sentations and  suppression  on  the  face  of  the  instrument,  which  remlers  it  ineff'ectual, 
except  as  a  receipt  of  the  amount  actually  paid.     Such  settlements,  made  in  error 
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and  under  a  mistaken  notion  of  the  parties'  rights,  have  been  repeatedl_v  avoided  in 
eiiuity  ;  Millnr  v.  Crauj  (6  Beav.  433) ;  Brcxhrick  v.  Brmhrick  (1  Peere  Wms.  239). 
If  the  real  facts  be  concealed,  even  a  family  compromise  is  invalid  ;  Hariry  v.  Cook( 
(4  Kuss.  34). 

Secondly.  Accortling  to  the  true  construction  of  the  will,  as  explained  by  the. 
codicil,  the  testator  intended  exclusively  an  investment  in  stock.  It  was  therefore 
the  duty  of  the  legal  personal  representative  to  have  [478]  invested  a  surticieiit  sum 
in  consols  to  produce  XI 00  a  year,  and  having  neglected  to  do  so,  he  became  liable  to 
the  Plaintiffs  for  the  amount  of  stock,  and  not  for  the  £2000 ;  Bijrrhall  v.  lUwlford 
(6  Madd.  13,  235);  FruU  v.  Fooks  (2  Beav.  430).  But  even  if  he  hafl  an  option  to 
invest  in  consols  or  real  security,  he  is  still  answerable  in  stock  ;  Dimes  v.  Scott  {\  Kuss. 
202);  iratlfv.  Girdledme  (6  Beav.  188);  Marsh  v.  Hunter  (6  Madd.  295);  Ama\. 
J'arkinson  (7  Beav.  379). 

Mr.  K.  Palmer  and  Mr.  Cole,  contril.  The  will  gives  an  option  of  investing  either 
in  the  public  funds  or  other  good  security,  and  in  the  codicil  the  testator  merely 
explains  that  by  "public  funds"  he  meant  " con.<ol%"  the  option  therefore  remains. 
AVhatever  doubt  might  have  formerly  existed,  the  case  of  Ruhinson  v.  J!oli!n.<(ni  { I  De 
(i.  Macn.  &  Cior.  247)  has  finally  determined  that  where  a  testator  directs  his  trustees 
to  invest  trust  monies  in  Parliamentary  stocks  or  funds,  or  on  real  securities,  and  they 
omit  so  to  invest  it,  the  n'.-<liii.f  que  tru.4  have  not  the  option  of  charging  them  with  the 
monies  which  would  have  been  produced  if  the  monies  had  been  invested  in  the  funds, 
but  are  only  entitled  to  have  the  trust  monies  replaced,  with  interest  at  £4  per 
cent. 

The  release  is  a  complete  bar  to  the  present  demand.  It  was  executed  twelve 
years  ago,  and  where  the  parties  have  acted  on  a  particular  construction  of  a  doubtful 
instrument,  this  Court  is  most  reluctant  to  disturb  a  settlement  or  compromise  entered 
into  on  that  foundation  ;  Clifton  v.  Cockhurn  (3  Myl.  &  K.  100).  The  lapse  of  time 
which  has  intervened,  the  laches  of  the  Plaintiffs,  and  the  deaths  [479]  of  the  only 
parties  who  could  have  satisfactorily  explained  the  matter,  and  who  most  probably 
would  have  proved  that  the  £2000  had  been  really  set  apart,  are  sufficient  to  induce  a 
the  Court  to  refuse  to  disturb  the  existing  final  settlement. 

Mr.  Koupell,  in  reply. 

The  M.v.ster  of  the  Rolls  [Sir  John  Romilly].  I  will  read  the  will  and  the ' 
answer  of  the  Defendant  before  I  dispose  of  the  case,  and  I  reserve  my  opinion  on  the 
effect  of  the  codicil  ;  but  there  are  one  or  two  points  material  to  observe  upon  on 
this  occasion.  It  is  obvious  that  Itobinson  v.  liddnson  and  that  class  of  cases,  where  a 
sum  of  money  is  given  to  trustees  or  executors  to  invest  either  in  consols  or  on  real 
securities,  do  not  apply  to  a  case  where  they  are  directed  to  invest  such  a  sum  of 
money  as  will  produce  a  given  amount  of  annuity. 

If  this  bill  had  been  filed  against  Abraham  Watte  in  1844,  instead  of  against  hia  I 
representatives  in  1853,  the  case  would  be  extremely  different.  The  Plaintiffs  might, 
at  any  time  during  the  life  of  John  AVatte,  have  come  forward  and  insisted  on  an 
investment :  if  they  had  done  so  in  Abraham  Wattes  lifetime,  and  it  appeared  that 
the  money  had  not  been  invested,  he  could  not  successfully  have  contended  that  he 
was  only  bound  to  invest  such  a  sum  as  would,  after  the  death  of  John  Watte,  produce 
£100  a  year.  He  would  have  been  compelled  to  make  such  an  investment  in  real 
securities  or  in  consols  as  would  have  produced  £100  a  year  for  John  Watte  for  life, 
and  secured  the  capital  to  the  children  on  his  death.  He  would  not  have  been  per- 
mitted to  take  advantage  of  his  own  breach  of  trust.  [480]  If  John  Watte  had  died, 
t  he  effect  of  his  death  would  not  have  deprived  the  persons  entitled  in  remainder  of 
their  right.  If  John  Watte  were  alive,  the  trustee  would  have  to  purchase  stock 
sufficient  to  produce  £100  a  year,  but  if  he  were  dead,  the  trustee  could  not  say,  "I 
am  only  bound  to  pay  such  a  sum  of  money  as  would  at  any  time  purchase  £100  a 
year."  If,  however,  Abraham  Watte  had  proved  that  he  had  invested  the  money  on 
other  securities,  which  had  produced  and  was  then  producing  £100  a  year,  that  would 
be  an  answer  to  the  claims  of  the  Plaintiffs. 

The  lapse  of  time  is  very  material.  As  against  Abraham  Watte,  I  should  call  on 
him  to  prove  the  investment,  which  it  might  be  difficult  for  him  to  prove  after  a  great 
lapse  of  time :  at  the  same  time,  it  is  the  duty  of  trustees  to  keep  evidence  of  their 
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dealings  in  respect  of  their  trust.  It  is  with  respect  to  the  evidence,  on  this  part  of 
the  case,  that  I  wish  to  reserve  my  opinion. 

I  I  think  the  release  cannot  ho  considered  as  a  bar.  It  was  given  to  a  trustee  by 
I  his  cesluis  que  trust,  persons  in  a  humble  condition  of  life,  not  likely  to  be  very  con- 
versant with  the  subject,  having  no  information  as  to  their  rights,  and  no  independent 
professional  assistance  ;  and  though  I  at  all  times  feel  inclined  to  give  weight  to  the 
objections  arising  from  lapse  of  time,  I  think  I  cannot  treat  this  release  as  of  any 
.gi'eater  value  than  a  receipt  for  the  money  then  actually'  paid  over, 
f  June  II.  The  M.\stek  of  the  Rolls  (after  stating  the  circumstances  of  the 
'case).  It  is  contended  that  the  executor  had  power  to  in-[481]-vest  in  the  funds  or 
real  securities,  and  although  I  had  some  hesitation  at  the  hearing,  I  have  come  to  the 
'conclusion  that  he  had  the  power  to  invest  in  either,  provided  the  securities  were 
|ample  and  sufficient  to  produce  the  £100  a  year. 

j  The  annuity  was  paid  to  John  until  his  death  in  1843,  when  he  died  leaving  two 
Children,  who  are  PlaintiflTs  in  this  case.  Within  a  month  afterwards  Abraham  paid 
ieach  of  these  children  X970,  and  they  then  executed  a  release,  which  wa.s  to  this 
reflect.     [His  Honor  stated  it.] 

j  The  first  question  is  as  to  the  validity  of  this  transaction.  If  the  Court  should  be 
lof  opinion  that  these  children  have  not  had  their  full  rights,  then  the  next  question  is 
jwhat  effect  the  lapse  of  time  has  on  the  transaction  which  took  place  in  1843,  while 
I  the  bill  was  not  filed  until  the  beginning  of  1854?  I  first  consider  the  question  of 
[construction  of  the  will,  and,  in  that  view  of  the  case,  I  am  of  opinion  that  the 
Plaintiffs  were  entitled  to  more  than  the  £2000  ;  that  is,  on  the  evidence  now  before 
me.  Having  come  to  the  conclusion  that,  according  to  its  true  construction,  the  will 
■gave  power  to'the  executors  to  invest  the  money  either  on  real  security  or  in  consols,  it 
'follows  that  if  they  had  hond  fide  invested  £2000  on  real  securites  which  produced  five 
[per  cent.,  they  would  not  be  liable  for  more  than  the  sum  so  invested.  But,  on  the 
^evidence  now  before  me,  I  am  of  opinion  that  they  did  not  make  any  such  investment, 
jand  none  being  made,  the  cestuis  que  trust  had  a  right,  at  any  time,  to  insist  on  having 
.an  investment  made. 

This  is  distinguishable  from  the  cases  before  Lord  Langdale.  Those  were  cases 
jwhere  executors  were  [482]  oidered  to  invest  either  "  in  the  fawl^  or  on  real  seairities," 
land  the  interest  was  payable  to  one  for  life,  and  afterwards  to  other  persons.  The 
I  Courts  have  ultimately  held  that  the  executors  are  only  liable  for  the  amount  of  the 
(money  and  not  for  the  stock.  The  same  result  would  take  place  in  the  converse  case 
|if  the  funds  had  fallen  ;  there  the  executor  would  not  be  entitled  to  compel  the  legatee 
I  to  take  so  much  consols  as  would  have  been  bought  had  the  legacy  been  so  applied, 
bbut  which  would  not  now  produce  the  same  amount. 

I  am  of  opinion  that  in  this  ease  the  ee.<fiii.t  que  trust  were  entitled  to  the  amount  of 
lan  investment  to  produce  £100  a  year.  The  amount  could  only  be  ascertained  by 
'actual  investment,  and  the  trustee  not  having  thought  fit  to  make  one,  the  ri:<tuL<  que 
;/)H.</  have  a  right  to  come  and  insist  on  it.  The  case  I  put  during  the  argument 
•  illustrates  the  view  I  take  of  the  case.  If  the  Flaintifis  had,  during  the  life  of  their 
'father,  filed  a  bill  to  have  a  sutticient  sum  invested  to  pay  the  annuity  and  for  securing 
'the  amount  duo  to  them  on  his  death,  then,  as  the  trustee  hail  made  no  investment, 
;the  Court  would  have  ordered  an  investment  to  be  made,  and,  as  the  trustee  had 
made  no  selection,  would  have  selected  consols. 

If  the  father  had  died  immediately  after  the  bill  had  been  hied,  the  result  would 
I  have  been  the  same,  as  the  trustee  had  not  performed  his  duty.  I  am  of  opinion  in 
I  this  case,  that  though  the  tenant  for  life  died,  the  Plaintifls  are  entitled  to  have  the 
jaraount  required  to  produce  £100  divided  between  them. 

j  That  being  so,  I  am  of  opinion  (assuming  the  case  to  be  recent)  their  rights  would 
.be  the  same  liow,  and  that  [483]  if  Abraham  Watte  had  been  a  Defendant  to  this  suit, 
]he  would  be  liound  to  pay  the  amount  necessary  to  make  the  investment,  and  he  not 
jhaving  made  any,  the  I'laintifl's  would  be  entitled  to  so  much  consols  as  would  have 
iproduced  this  annuity. 

The  case  is  embarrassed  by  reason  not  merely  of  the  length  of  time,  but  of  the 
circumstance  that  the  bill  was  not  tiled  till  after  the  deaths  of  Abraham  Watte  and  of 
the  solicitor  engaged  in  the  matter.     Under  ordinary  circumstances,  I  should  consider 
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this  to  \>e  a  bar  to  the  claim  ;  but  the  Plaintiffs  were  in  a  humble  station  of  life,  and 
hail  no  professional  assistance  :  the  facts  wore  not  accurately  represented,  nor  was  the 
release  explained  to  them  at  the  time.  I  think  that  their  rights  arc  not  barred  by 
what  has  occurred,  but  the  executor  ought  to  have  lil>erty  to  shew  that  the  money 
has  been  invested.  I  should  have  required  Abraham  Watte  to  shew  that  it  had  been 
invested  in  good  and  sutticient  security,  for  he  ought  to  have  preserveil  evidence  of 
his  dealings  with  these  trust  monies.  I  think  from  the  answer  that  the  Defendant 
would  not  now  he  able  to  shew  it.  It  appears  reasonably  clear  that  no  such  invest- 
ment did  take  place,  and  although  I  will  direct  an  incjuiry  if  asked,  yet  if  it  should 
turn  out  that  none  was  made,  the  Defendant  will  have  to  pay  the  costs  of  the  inijuiry. 
.Subject  to  that  I  nuist  declare,  that  it  appearing  that  the  fund  was  not  invested  by  i 
Abraham  ^\'atte,  the  Plaintift's  are  entitled  to  the  value  of  so  much  consols  as  would  ; 
have  produced  £100  a  year  ;  that  of  course  is  £3.'?33,  6s.  8d.  consols.  I  shall  make 
the  decree  without  costs  ;  but  if  the  suit  had  been  against  Abraham  Watte  himself, 
and  he  had  not  jjroved  a  proper  investment,  I  should  have  made  him  pay  the  costs. 

[484]     Staines  r.  GiFFARD.     /»«<- 11,  12,  1855. 

When  it  is  asked  that  small  sums  may  be  paid  out  of  Court,  to  the  solicitor  of  the 
parties  entitled,  the  Court  re(|uires  the  production  of  their  written  consent.  In  a 
case  where  the  consent  was  signed  by  eleven  out  of  twelve  of  the  parties,  and  the 
twelfth  was  in  America,  the  Court  dispensed  with  his  signature,  on  the  solicitor's 
undertaking  to  pay  over  the  amount. 

Mr.  AV.  H.  Clarke  appeared  in  support  of  a  petition  for  payment,  out  of  Court,  of 
some  small  sums  to  the  solicitor,  the  solicitor  undertaking  to  pay  them  over  to  the 
parties  entitled. 

June  12.  The  Master  of  the  Rolls  [Sir  John  KomillyJ.  In  this  case,  the  order 
may  be  taken  for  the  payment  of  these  small  sums  to  the  solicitor,  he  undertaking  to 
pay  them  over  to  the  parties  entitled.  The  usual  practice  is,  to  require  a  document 
signed  bj'  the  parties  to  be  produced,  expressing  their  wish  that  the  amount  should 
be  paid  to  their  solicitor.  In  this  case  eleven  out  of  twelve  have  signed  such  a  paper, 
and  the  twelfth  is  resident  in  America. 

Under  these  circumstances,  I  will  dispense  with  the  signature  in  this  particular 
case,  on  the  undertaking  of  the  solicitor  to  pay  the  same  over. 

Note. — See  Ki'UaU  v.  Minion,  2  Beav.  361  ;  BianiUinfj  v.  HiiiiMe,  Jacob,  48; 
llav.kuu  V.  Doil,  1  Hare,  146 ;  Middkton  v.  Younger,  17  Jur.  664  ;  Annstromj  v.  StocUiam, 
1 1  Jur.  97. 

[485]    FoRSHAW  r.  Higginson.     Mai/  2,  5,  1855. 

A  trustee  cannot,  from  mere  caprice,  retire  from  the  performance  of  his  trust,  without 

paying  the  costs  occasioned.     But  circumstances  arising  in  the  administration  of  a 

trust  which  have  altered  the  nature   of  his  duties,  justify  him  in  leaving  it  and 

entitle  him  to  his  costs. 
A  trustee  was  dsirous  of  retiring,  and  was  justified  in  so  doing,  though  from  private 

circumstances  :  his  fe.fliii.<  que  trust  having  prevented  him  retiring,  he  instituted  a 

suit  to  administer  the  trusts.     He  was  allowed  his  costs. 
A  trustee  desirous  of  retiring,  by  reason  of  his  want  of  confidence  in  his  co-trustee, 

cannot  safely  effect  his  object  by  getting  such  co-trustee  to  appoint  a  new  trustee 

in  his  place,  under  a  power  vested  in  him  for  that  purpose. 

This  case  was  argued  bj' 

Mr.  K.  Palmer  and  Mr.  Bury,  for  the  Plaintiff.  They  cited  Greenwooilv.  Wakrford 
(1  Beav.  576;  and  see  Hovunfx.  lilmile^,  1  Keen,  581  {Covcntni  v.  Corcntri/,  1  Keen, 
758). 

Mr.  Eoupell,  Mr.  Prior,  Mr.  Follett,  Mr.  Smith,  Mr.  Dickinson,  for  the  Defendants. 
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!j\Ii.  i;.  Palmer,  in  reply. 
The  Mawtek  of  the  Rolls  reserved  judgment  as  to  costs. 
Ma//  5.     The  M.a.stek  of  the  Rolls  [Sir  John  Romilly].     In  this  case,  the  terms 
(of  the  decree  to  be  made  were  settled  at  the  hearing,  but  I  reserveil  my  judgment,  for 
I  the  purpose  of  considering  what  ought  to  be  done  with  respect  to  the  costs  of  the 
,  suit. 

I       This  is  a  suit  In*  a  trustee,  who  prays  that  he  may  he  discharged  from  the  trusts 

fof  an  indenture  of  the  21st  of  June  1850,  ajid  that  the  trusts  remaining  to  l)e  performed 

•may  be  duly  performed,  and  offering  to  account.     The  rule  on  this  sul)ject  is  free 

from  obscurity,  the  only  ditticulty  is  to  apply  it.     It  is  quite  settled,  that  a  trustee 

[486]  cannot,  from  mere  caprice,  retire  from  the  performance  of  his  trust,  without 

:  paying  the  costs  occasioned  by  that  act.     It  is  also  quite  clear,  that  any  circumstances, 

I  arising  in  the  administration  of  the  trust,  which  have  altered  the  nature  of  his  duties, 

i  justify  him  in  leaving  it,  and  entitle  him  to  receive  his  costs,  but  I  think  that  to 

justify  him  in  that  course,  the  circumstances  must  be  such  as  to  arise  out  of  the 

jiadrainistration  of  the  trust,  and  not  those  relating  to  himself  individually. 

Here,  the  circumstances  which,  in  nw  opinion,  justified  his  .saying,  "I  cannot 
[proceed  in  the  administration  of  the  trust  with  my  co-trustee,"  arose  out  of  his  private 
[Circumstances,  not  out  of  the  administration  of  the  trust.  If  therefore,  on  the 
[application  to  the  trustees  to  be  discharged,  his  co/mw  que  lrii.</  had  .said,  "  Vou  must 
|i  pay  the  costs  of  the  appointment  of  the  new  trustees,"  which  would  have  been  the 
'mere  costs  of  an  endorsement  on  a  deed,  and  he  had  refused  to  do  that,  I  should  not 
*have  supported  the  Plaintiff  in  instituting  a  suit,  by  giving  him  the  costs  thereby 
occasioned.  But  that  is  not  the  present  case,  which  is  one  of  a  different  description. 
In  fact,  the  events  which  had  occurred  made  it  impossible,  in  my  opinion,  for  the 
1  Plaintiff  to  feel  that  confidence  in  his  co-tru.stee,  which  was  neces.sary,  although  the 
j  reasons  were  of  a  private  natuie  and  not  arising  out  of  the  trust.  He  made  an 
!  application  to  the  cestuis  que  Irust  to  be  discharged  from  the  trust,  and  for  a  release  in 
i  respect  of  his  former  proceedings.  They  stated,  in  answer,  "  We  cannot  give  you  a 
release,  because  there  is  one  matter  in  which  we  think  you  have  committed  a  breach 
'of  trust.'  His  reply  was  a  very  proper  one:  "Then  give  me  a  release  in  respect  of 
^all  other  matteis  relating  to  the  trusts."  The  answer  is,  "No,  it  is  a  matter  of  great 
I  importance,  and  we  cannot  relieve  you  from  the  trust."  [487]  ^Vhat  could  a  trustee 
I  do  uniler  such  circum.stances  ?  I  am  of  opinion  that  he  could  not  properly  have  got 
I  rid  of  the  trust  by  means  of  the  power  contained  in  the  deed,  for  although  it  enabled 
jthe  other  trustee  to  appoint  a  new  trustee  in  the  place  of  a  retiring  one,  still,  if  the 
'Plaintiff,  William  John  Forshaw,  had  retired  from  the  trust,  on  the  ground  of  want  of 
1  confidence  in  his  co-trustee,  and  had  allowed  that  person,  in  whom  he  felt  no  confidence, 
I  to  appoint  another  person,  not  oidy  not  sanctioned,  but  opposed  and  objected  to  by 
I  the '•'.■-/'"(.<  7"'-  //■».</,•  although  I  do  not  say  he  would  have  been  lialjle  for  any  mis- 
'  conduct  that  might  afterwards  have  been  committed  by  the  trustees,  yet  the  Court 
;  would  certainly  have  greatly  disapproved  of  such  a  proceeding,  and  he  would  iuive 
)  rendered  himself  liable  to  gi'eat  lisks,  such  as  no  trustee  should  be  called  upon  to 
i  incur.  I  think  therefore  lit" could  not  proporly  get  rid  of  the  trusts  by  means  of  the 
I  power  of  appointing  new  trustees  contained  in  the  deed. 

j       No  person  can  be  compelled  to  remain  a  trustee  and  act  in  the  execution  of  the 

'trust.     As  I  have  already  stated,  if  the  circumstances  preventing  his  continuing  to 

i  perform  his  duties  arose  from  any  act  of  his  own,  or  anything  relating  to  himself,  I 

[think  he  ought  to  pay  the  costs  of  the  appointment  of  a  new  trustee  ;   but  if  the 

I  persons  uponwhom  the  appointment  of  the  new  trustee  depend  (which,  in  my  opinion, 

jare  the  (•'.</»/.<  qin^  trust  in  the  present  case)  alisolutely  refuse  to  take  any  steps  for  that 

j  purpose,  what  is  he  to  do?     In  my  opinion,  the  only  course  he  could  take  was,  to  say, 

Ithat  which  every  trustee  may  say,  "I  will  apply  to  and  have  the  trusts  executed  by 

jthe  Court  of  Chancery,  and  I  will  ask  to  be  discharged  from  the  trusts  as  incidental 

I  to  that  relief."     That,  in  fact,  is  what  has  taken  place  in  this  case.     The  Plaintiff,  by 

I  his  bill,  seeks  to  have  the  [488]  tru.sts  of  the  indenture  executed  by  the  Court,  and  to 

be  discluuged  from  his  office  of  trustee.     The  'o/iu'v  </ui-  tiu.<t  appear  to  take  the  benefit 

of  the  suit"  for  they  ask  for  an  account  against  the  Plaintiff  and  his  co-trustee,  which, 

no  doubt,  might  have  been  given  without  the  institution  of  the  suit,  and  they  are 
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willing  and  are  desirous  to  have  two  new  trustees  appointed.  I  cannot,  from  the 
circumstance  that  the  account  might  have  been  taken  out  of  Court,  say  that  they 
have  not  occasioned  this  suit,  for  when  the  Plaintiff  asked  for  a  release  (which  of 
course  must  have  been  on  passing  his  accounts),  they  said,  "  No,  we  object  to  one 
thing,  we  will  not  give  you  any  release,  you  must  remain  a  trustee."  The  Plaintiff 
then  says,  "  If  I  am  to  remain  a  trustee  I  have  no  confidence  in  my  co-trustee,  and  I 
must  go  to  the  Court  and  have  the  trusts  administered  there."  This,  in  effect,  is  the 
prayer  of  the  bill :  it  prays  that  the  Plaintiff  may  be  relieved  from  being  any  longer 
a  trustee  of  the  indenture  of  the  21st  day  of  June  lf<50,  jointly  with  the  Defendant, 
Henry  Forshaw,  and  that  the  trusts  of  the  said  indenture  (so  far  as  they  still  remain 
unperformed)  may  be  carried  into  effect  by  and  under  the  direction  of  this  Court. 
That,  if  necessary,  some  person  may  be  appointed  a  trustee  of  the  said  indenture,  in 
the  place  or  stead  of  the  Plaintiff.  That  all  proper  accounts  may  be  taken  and 
directions  given  for  carrying  the  above-mentioned  purposes  into  effect.  He  does  not 
pray  an  account  against  himself,  but  makes  an  offer  to  account,  which  is  accepted, 
and  the  account  will  be  taken  accordingly. 

I  am  of  opinion,  in  the  result,  that  I  must  treat  this  as  an  ordinary  suit,  for  the 
administration  of  the  trusts  of  an  estate ;  and,  as  these  persons  are  all  interested  in 
the  fund,  I  am  of  opinion  that  the  costs  of  all  parties  [489]  must  be  paid  as  betweeo 
solicitor  and  client  out  of  the  trust  fund. 

I  have  a  word  to  say  with  relation  to  the  costs  of  the  evidence  which  has  been 
gone  into  between  the  Plaintiff  and  the  Defendant,  Henry  Forshaw.  I  think  that  the 
Plaintiff  was  placed  in  a  very  difficult  position  with  regard  to  this  evidence.  In  tbe 
first  place,  if  he  had  not  gone  into  evidence  it  would  have  been  said  that  he  had  acted 
from  mere  caprice,  and  that  although  he  had  made  certain  allegations,  there  was  no 
evidence  of  them.  Therefore  he  went  into  this  evidence.  But  the  evidence  is  given 
not  in  respect  of  any  relief  prayed  against  the  Defendant,  Henry  Forshaw,  for  no 
relief  is  prayed  against  him,  and,  in  my  opinion,  properly,  for  I  do  not  think  the  bill 
ought  to  have  prayed  relief  against  him.  It  was  for  the  resluis  <pic  tiiid  to  pray  relief 
against  him,  and  ask,  either  that  he  might  be  discharged  from  the  trust,  or  that  a  new 
trustee  might  be  appointed,  because  a  trustee,  particularly  a  retiring  trustee,  has  no 
interest  whatever  in  that  matter.  Well,  then,  he  has  gone  into  evidence  as  against  a 
Defendant,  against  whom  he  prays  no  relief,  and  against  whom  he  can  properly  have 
no  relief,  in  order  to  justifj-  him.self  and  to  give  a  reason  why  he  retired  from  the 
trust.  I  think  that  he  was  entitled  to  retire  from  the  trust  without  referring  to  this 
matter,  and  that  I  cannot  throw  the  costs  of  this  evidence  (with  respect  to  which  the 
resiuis  qui'  trust  had  nothing  to  do,  because  they  do  not  take  issue  on  it)  on  the  trust  ' 
estate.  At  the  same  time,  I  think  there  was  considerable  justification  in  the  Plaintiff's 
going  into  evidence,  and  I  do  not  think  I  can  make  him  pay  the  costs  of  it.  I  cannot 
certainly  make  Henry  Forshaw  pay  the  costs,  because  as  there  was  evidence  affecting 
him,  he  was  entitled  to  go  into  a  defence  on  the  subject,  and  I  feel  considerable 
embarrassment  as  to  [490]  this  evidence,  which,  I  have  no  doubt,  the  Plaintiff 
himself  felt,  when  he  framed  his  suit,  but  the  result  is,  that  under  the  peculiar 
circumstances  of  the  case,  I  shall  give  no  costs  of  the  evidence  on  either  side. 

[490]    In  re  The  London  Dock  Act.     Ex  parte  Tavernek.    June  11,  21,  1855. 

[Affirmed,  7  De  G.  M.  &  G.  627 ;  U  E.  E.  244 ;  25  L.  J.  Ch.  45 ;  1  Jur.  (X.  S.) 

1194;  4  W.  K.  29.] 

The  acknowledgment  of  a  deed  by  a  married  woman  under  the  "  Act  for  the  Abolition 
of  Fines  and  Recoveries  "  (3  &  4  Will.  4,  c.  74),  may  be  made  after  the  deed  is 
inrolled,  and,  if  so  made,  will  be  valid. 

Xfi'ine  covert,  tenant  in  tail,  executed  a  disentailing  deed  on  the  1 2th  of  December 
1842,  which  was  enrolled  on  the  10th  of  June  184.3,  but  was  not  acknowledged  by 
her  until  the  17th  of  September  1845.  Held,  that  it  was  effectual  to  bar  the 
entail. 

Martha  Louisa  Moore  and  Louisa  Anne,  the  wife  of  William  Whittakers,  being 
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each  entitled,  as  tenant  in  tail,  to  an  undivided  moietv  of  certain  freehold  premises 
in  Gravel  Lane,  parish  of  St.  Paul,  Shadwell,  executed  an  indenture  in  New  South 
'Wales,  where  they  then  resided,  dated  12th  December  18-12,  conveying  the  property 
[to  Philip  Charles  Moore,  upon  trust  to  sell.  The  indenture  was  transmitted  to 
lEngland,  and  was  duly  enrolled  in  the  Court  of  Chancery  on  the  10th  of  June  1843, 
[pursuant  to  the  Act  for  the  AVwlition  of  Fines  and  liecoveries  (3  <t  4  Will.  4,  c.  74). 
(On  the  17th  September  184.5  the  indenture  was  produced  and  acknowledged  by  Mrs. 
i  Whittakers  before  a  .special  commission  in  New  South  Wales,  in  pursuance  of  the 
labove  Act;  and  on  the  21st  of  May  1846  the  certificate  of  acknowledgment,  and  an 
affidavit  verifying  it,  and  the  signature  thereto,  were  filed  in  the  Court  of  Common 
f  Pleas  at  Westminster. 

In  August  1848  the  propertj*  was  put  up  for  sale  by  auction,  and  being  purchased 
[by  the  Petitioner,  Stephen  Taverner,  was  conveyed  to  him  by  indenture  dated  3d 
January  1849. 

The  London  Dock  Company  having  purchased  the  [491]  property  for  the  purposes 
of  their  Act,  objected  to  the  Petitioner's  title  to  Mrs.  Whittakers'  moiety,  on  the 

f round  that  the  acknowledgment  was  taken  after  the  inrolment ;  and  on  the  1st  of 
ebruary  18.5.5  they  paid  X3475,  half  the  purchase-money,  into  Court.  The  Petitioner 
li having,  on  the  1st  February  18-55,  presented  a  petition  for  payment  of  the  £347.5 
:  and  interest  thereon  at  5  per  cent.,  together  with  the  costs  of  the  application,  the 

question  of  title  was  argued. 

The  loth  section  of  the  3  &  4  Will.  4,  c.  74,  empowers  a  tenant  in  tail  to  bar 
Uhe  entail;  but,  by  the  40th  section,  every  disposition  of  lands  under  this  Act  by 
f  a  tenant  in  tail  thereof  must  be  effected  by  some  one  of  the  assuranc/'s  (not  being  a 
[  will)  by  which  such  tenant  in  tail  could  have  made  the  disposition  if  his  estate  were 

an  estate  at  law  in  fee-simple  absolute:  "provided  nevertheless,  that  no  disposition 

by  a  tenant  in  tail  shall  be  of  any  force,  either  at  law  or  in  equity,  under  this  Act, 
[unless  made  or  evidenced  by  deed,"  &c.  .  .  .  "And  if  the  tenant  in  tail  making 
I  the  disposition  shall  be  a  married  woman,  the  concurrence  of  her  husband  shall  be 
I  necessary  to  give  effect  to  the  same,  and  any  lUnl  which  may  be  i-jrcnted  by  her 

for  effecting  the  disposition  shall  be  acknowledged  by  her  as  hereinafter  directed." 
I  The  41st  section  provides,  that  no  "assurance,"  by  which  any  disposition  of  lands 
\  shall  be  effected  under  the  Act,  shall  have  any  operation  under  the  Act,  unless 
I  inrolled  in  Chancery  within  six  calendar  months  after  "  execution  "  thereof. 

iThe  77th  section  makes  it  lawful  for  every  married  woman,  in  every  case  except 
that  of  tenant  in  tail,  "  by  deed  to  di.spose  of  lands  of  any  tenure  and  money  subject 
to  be  invested  in  the  purchase  of  land.s,  and  also  to  dispose  of,  release,  suirender  or 
'  extinguish  any  estate  which  [492]  she  alone,  or  she  and  her  husband  in  her  right, 
i  may  have  in  any  lands  of  any  tenure,  or  in  any  such  money  as  aforesaid,"  &c.,  "as 
'  fully  and  effectually  as  she  could  do  if  she  were  a/'ine  aolc,  .save  and  except  that  no 
'  such  disposition,  release,  surrender  or  extinguishment  shall  be  valid  and  effectual 
I  unless,"  iVc,  .  .  .   "the  deed  be  acknowledged  by  her  as  hereinafter  directed." 

The  79th  section  enacts,  "  that  every  deed  to  be  executed  by  a  married  woman 

for  any  of  the  purposes  of  this  Act,  except  such  as  may  be  executed  by  her  in  the 

1  character  of  protector,  for  the  sole  purpose  of  giving  her  consent  to  the  disposition  of 

a  tenant  in  tail,  shall,  upon  her  executing  the  same,  or  afterwards,  lie  produced  and 

I  acknowledged  by  her  as  her  act  and  deed,  before  a  Judge  of  one  of  the  Superior 

■  Courts  at  ^\'estminster,  or  a  Master  in  Chancery,  or  before  two  of  the  perpetual 

I  Commissioners,  or  two  special  Commissioners,  to  be  respectively  appointed  as  herein- 

I  after  appointed."    The  80th  section  directs,  that  before  receiving  the  acknowledgment 

!  by  any  married  woman  of  any  "  deed  "  under  the  Act,  she  shall  be  examined  apart 

from  iier  husband,  to  ascertain  whether  she  freely  and  voluntarily  consents  to  "such 

deed,"  and  if  she  does   not,  she  is  not   to  be  permitted  to  acknowledge  the  same  ; 

"  and  in  such  case,  siirli  ilerd  shall,  so  far  as  relates  to  the  fxtnition  thereof  by  such 

married  woman,  be  void." 

The  83d  section  provides,  that  in  case  any  married  woman  shall  be  prevented, 
by  reason  of  residence  beyond  the  seas,  or  for  the  reasons  therein  mentioned,  from 
making  the  acknowledgment  required  by  the  Act  before  a  Judge,  \-c.,  "it  shall  bo 
lawfurfor  the  Court  of  Common  Pleas  at  Westminster,  or  any  Judge  of  that  Court, 
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to  issue  a  commission  specially  appointing  any  persons  therein  named  to  be  Com- 
missioners to  take  the  [493]  acknowledgment  by  any  married  woman,  to  be  therein 
named,  of  any  such  deed  as  aforesaid  :  provided  always,  that  every  such  commission 
shall  be  made  returnable  within  such  time,  to  be  therein  expressed,  as  the  said  Court 
or  Judge  shall  think  fit." 

The  84th  section  prescribes  the  form  of  memoianduni  to  be  indorsed  on  or  written 
at  the  foot  or  margin  of  the  deed  by  the  person  taking  such  acknowledgment  of  such 
deed. 

The  86th  section  provides,  "  that  when  the  certificate  of  the  acknowledgment  of 
a  deed  by  a  married  woman  shall  l)e  so  filed  of  record,  as  aforesaid,  the  deed  so 
acknowledged  shall,  so  far  as  regards  the  disposition,  release,  surrender  or  extinguish- 
ment thereby  made  by  any  married  woman  whose  acknowledgment  shall  be  so  certified, 
concerning  any  lands  or  money  comjirised  in  such  deed,  take  effect  from  the  time  of 
its  being  acknowledged,  and  the  subsequent  filing  of  such  certificate  as  aforesaid  shall 
have  relation  to  such  acknowledgment." 

Mr.  II.  Palmer  and  Mr.  \V.  H.  Clarke,  for  the  Petitioner.  The  question  is, 
whether  the  acknowledgment  having  been  made  after  the  inrolment  is  valid.  By 
the  express  language  of  section  41,  the  inrolment  must  be  made  within  six  calendar 
months  after  the  execution  of  the  deed,  and  if  not  it  is  to  be  void ;  but  the  time  is 
not  fixed  for  making  the  acknowledgment,  except  that  it  is  to  be  on  or  after  the 
execution  of  the  deed,  s.  79.  There  is,  therefore,  a  distinction  between  the  inrolment 
and  acknowledgment.  The  whole  scheme  of  the  Act  may  Vie  reduced  to  this  :  there 
must  be,  first,  execution  of  the  deed  ;  secondly,  an  inrolment  within  six  calendar 
months  after  execution ;  and,  thirdly,  acknowledgment,  but  at  what  time  is  left 
undetei'mined  ;  and  the  operation  of  the  [494]  acknowledgment  is  kept  in  suspense 
until  the  certificate  thereof  is  duly  filed  in  the  Common  Pleas,  and  being  so  fileil  it 
is  open  to  the  inspection  of  all  persons.  It  is  clear  also,  from  the  other  provisions 
of  the  Act,  that  the  acknowledgment  of  the  deed  may  be  made  at  any  time ;  for  the 
power  given  to  the  Court  of  Common  Pleas,  or  any  Judge  thereof,  to  issue  a  special 
commission  and  to  fix  the  time  of  the  return  of  the  acknowledgment,  as  the\'  or  he 
should  think  fit,  proves  that  it  may  be  done  at  any  time. 

Mr.  Lloyd  and  Mr.  C4oldsmid,  rontrd.  The  company  have  no  desire  to  oljstruct 
the  Petitioner,  but  they  wish  to  have  a  good  title,  and  a  good  title  might  easily  be 
made,  for  Mrs.  Whittakers  could  execute  a  fresh  disentailing  deed  and  acknowledge 
it  before  it  is  returned  to  this  country  for  inrolment.  It  is  assumed  that  the 
"execution,"  mentioned  in  the  41st  section,  is  the  same  as  that  in  the  79th  section  ; 
but  the  term  is  ambiguous,  and  means  either  the  complete  act  of  execution,  or  only 
sealing  and  deliver3^  The  Legislature  did  not  mean  the  execution  by  a  married 
woman  to  be  valid  as  a  mere  sealing  and  delivery;  but  they  intended,  by  "execution," 
the  complete  act,  or  the  entire  assurance  :  and  as  to  the  83d  section,  which  in  certain 
cases  empowers  the  Court  to  issue  a  commission  to  take  the  acknowledgment,  return- 
able within  a  time  to  l)e  fixed,  it  follows  that,  as  soon  as  the  acknowledgment  is 
returned  and  the  certificate  filed,  the  assurance  becomes  complete,  and  it  must  be 
inroUed  within  six  calendar  months  after.  [The  ^L\ster  of  the  Kolls.  Your 
contention,  in  reference  to  the  83d  section,  is,  that  if  a  deed  is  executed,  and 
acknowledged  twelve  months  after,  and  then  inroUed  within  six  months  after  the 
acknowledgment,  that  would  do.]  The  execution  means  the  whole  assurance, 
including  everything — the  signing,  sealing,  [495]  delivery  and  acknowledgment ;  and 
if  the  deed  is  inrolled  six  months  after  the  acknowledgment,  that  would  be  a 
compliance  with  the  requirements  of  the  Act.  Indeed  it  would  be  absurd  were  it 
otherwise,  and  is  obvious  that  that  is  so  from  the  41st  section,  which  says,  that  no 
assurance  of  lands  is  to  have  any  operation  unless  inrolled  within  six  months  "after 
the  execution  thereof."  [The  Master  of  the  Kolls.  The  79th  section  makes  a 
distinction  between  execution  and  acknowledgment.]  It  does  so,  but  it  is  absurd, 
and  it  is  questionable  whether  you  can  inrol  the  assurance  until  it  has  been  acknow- 
ledged, for  the  execution  is  not  complete  until  that  has  been  done.  There  are  several 
things  to  be  done:  the  sealing,  the  delivery,  the  acknowledgment,  filing  the  certificate, 
and  the  inrolment. 

Mr.  K.  Palmer,  in  reply. 
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1     Jiiitr  21.     The  Master  of  the  Rolls  [Sir  John  Korailly].     The  question  upon 
.his  petition  is,  whether  the  acknowledgment  of  a  married  woman  must  he  taken 
i)eforethe  inrolment  under  the  statute  of  the  3  ifc  4  Will.  4,  e.  74,  usually  intituled 
['The  J'ines  and  Kecoveries  Act." 
j      This  is  a  question  which  depends  solely  upon  the  construction  of  the  clauses  of 

I  he  Act  of  Parliament,  and,  upon  careful  consideration  of  those  clauses,  which  I  am 
i.bout  to  mention,  I  have  come  to  the  conclusion  that  the  acknowledgment  of  a 
inarried  woman  need  not  be  taken  before  inrolment,  but  would  be  perfectly  good  and 
'alid  if  taken  after  inrolment. 

'  The  first  clause  which,  in  any  respect  whatever,  refers  [496]  to  this  subject,  is 
[he  40th  section,  which  enacts,  "that  every  disposition  of  lands  under  this  Act  by 
j.  tenant  in  tail  thereof  shall  be  efl'ected  by  some  one  of  the  assurances  (not  being  a 
fill)  by  which  such  tenant  in  tail  could  have  made  the  disposition,  if  his  estate  were 
(.n  estate  at  law,  in  fee-simple  absolute;  provided  nevertheless  that  no  disposition  by  a 
lenant  in  tail  shall  be  of  any  force,  either  at  law  or  in  equity,  under  this  Act,  unless 
iiiade  or  evidenced  by  deed."  Now,  I  think,  these  words  are  material,  and  I  shall 
ihortly  point  out  why  I  consider  an  important  distinction  is  to  be  drawn  in  the 
iionstruction  of  the  Act,  as  far  as  relates  to  the  question,  by  the  fact  that  it  refers 
Ik)  the  disposition  by  the  tenant  in  tail,  which  is  to  be  made  or  evidenced  by  deed. 
)'he  distinction,  the  importance  of  which  I  shall  refer  to  immediately,  is  very  obvious 
j  pon  the  state  of  the  law  as  it  stood  when -this  Act  passed.  The  disposition  might 
|ie  wholly  eft'ected,  that  is,  the  whole  property  might  be  conveyed  by  deed  alone, 
luch  as  by  lease  and  release,  but  it  might  also  be  only  evidenced  by  deed,  such  as 
|,  feofi'ment  with  livery  of  seisin,  where  the  deed  was  evidence  of  the  disposition,  but 
lid  not,  of  itself,  constitute  the  whole  disposition.  Now  the  .same  thing  occurs  in 
he  case  of  a  demise,  where  entry  was  necessary,  for  the  purpose  of  making  the 
ssurance  complete.  This  will  be  found  to  be  material  with  respect  to  that  which 
i  pplies  to  the  ne.xt  section,  where  it  is  said,  no  assurance  shall  be  valid  unless  inrolled. 
'Xiter  proceeding  in  that  way,  the  40th  sect,  says,  "  that  no  disposition  l)y  a  tenant 
|n  tail,  resting  only  in  contract  express  or  implied  or  otherwise,  and  whether 
upported  by  a  valuable  or  meritorious  consideration  or  not,  shall  be  of  any  force 
i.t  law  or  in  equity,  under  this  Act,  notwithstanding  such  disposition  may  be  made 
|)r  evidenced   by  deed  ;  and  if  the  tenant  in  tail  making  the  disposition  shall  be 

II  married  woman,  the  concurrence  of  her  husband  shall  be  necessary  to  [497]  give 
!;ftect  to  the  same,  and  any  deed  which  may  be  executed  by  her  for  effecting  the 
jlisposition  shall  be  acknowledged  by  her  as  hereinafter  directed." 

;  It  therefore  states  nothing,  except  the  necessity  of  an  acknowledgment  by  her, 
.vbich  is  to  be  specified  in  the  sub.sequent  part  of  the  Act  of  Parliament. 

Then  comes  the  41st  section,  which  refers  to  this  question  also.  This  section 
i^ves  directions  as  to  the  inrolment,  and  says,  "  that  no  assurance  by  which  any 
lisposition  of  land  shall  be  ett'ected,  under  this  Act,  by  a  tenant  in  tail  thereof,  except 
li  lease  for  any  terra,  \c.,  shall  have  any  operation  under  this  Act,  unless  it  be  inrolled 
j  n  the  High  Court  of  Chancery  within  six  calendar  months  after  the  execution  theieof, 
ind  if  the  assurances  by  which  any  disposition  of  land  shall  be  effected  under  this 
I.\ct  shall  be  a  bargain  and  sale,  such  assurance,  although  not  inrolled  within  the  time 
Iprescribed  In-  the  Act  of  Parliament  of  the  '27  Hen.  f<,  shall,  if  inrolled  in  the  Court 
;>f  Chancery  within  the  time,  be  as  valid  and  effectual  as  if  the  same  had  been  inrolled 
jwithin  the  time  prescribed  by  that  Act." 

The  principal  argument,  in  fact,  against  the  view  that  I  have  taken  of  this  statute, 
'is,  that  upon  the  effect  of  the  word  "assurance," — that  no  assurance  shall  have  any 
bperation  under  this  Act,  unless  it  be  inrolled  in  the  High  Court  of  Chancery,  that  is, 
juo  assurance  by  which  any  disposition  of  land  shall  be  effected  under  this  Act. 
f  The  word  "assurance  '  does  not,  I  think,  mean  that  which  constitutes  a  complete 
llisposition  of  property,  because  the  disposition  of  ])roperty  liy  the  previous  clause,  as 
|[  have  pointed  out,  niay  be  effected  by  deetl  [498]  «i-  an  assurance  entire  in  itself,  or 
nay  be  effecteil  partlv  l>y  a  deed  and  paitly  by  something  which  the  deed  evidencetl  ; 
nich  as  in  the  case  which  I  mentioned  of  a  feoffment  with  livery  of  seisin  ;  and  that 
tvas  the  state  of  the  law  at  the  time  this  Act  which  I  have  mentioned  [jassed. 

It  caimot  therefore  be  denied  that  the  deed  might  either  be  the  whole  assui-ance, 
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or  the  evidence  only  of  the  assurance ;  and  it  is  obvious  that  this,  which  was  to  effect 
a  disposition,  and  which  was  to  be  evidence  of  the  assurance,  was  to  be  inrolled,  and 
in  fact  was  the  only  thing  which  can  be  inrolled.  In  the  cases  that  I  have  before 
mentioned,  the  whole  assurance  is  not  inrolled,  but  the  deed  only,  which  evidences 
the  assurance. 

It  is  to  be  observed  that  the  Act  specifies  distinctly  the  time  within  which  it  must 
1)0  done,  namely,  six  months. 

The  next  section  which  it  is  important  to  refer  to,  upon  the  subject,  is  the  77th, 
which  is  the  general  clause  which  enables  alienation  by  a  married  woman.  It  specifies 
that  a  woman  may  dispose  of  her  property,  and  contains  this  passage,  ".save  and 
except  that  no  such  disposition,  release,  surrender  or  extinguishment  shall  bo  valid 
and  effectual,  uidess  the  husband  concur  in  the  deed  by  which  the  .same  shall  be 
eflected,  nor  unless  the  deed  be  acknowledged  bj'  her,  as  hereinafter  directed." 

Xow  there  is  here  no  reference  whatever  to  the  time  of  the  execution,  there  is 
no  reference  to  the  time  of  the  iurolment,  but  it  only  provides  that  her  acknowledg- 
ment shall  be  necessary.  The  79th  section  is  the  section  which  provides  for  the 
acknowledgment,  which  is  to  this  efl'ect: — "And  be  it  further  enacted,  that  every 
[499]  deed  to  be  executed  by  a  married  woman,  for  any  of  the  purposes  of  this  Act 
(except  such  as  may  he  executed  by  her  in  the  character  of  protector  for  some  party, 
for  the  sole  purpose  of  her  giving  her  consent  to  the  disposition  of  the  tenant  in  tail), 
shall,  on  her  executing  the  same,  or  afterwards,  be  produced  and  acknowledged  by  her 
as  her  act  and  deed,  before  the  Judge  of  one  of  the  Superior  Courts  at  Westminster 
or  the  Master  in  Chancery,  or  before  two  of  the  perpetual  Commissioners,  or  two 
special  Commissioners,  to  be  respectively  appointed  as  afterwards  provided." 

It  is  to  be  observed,  therefore,  that  the  acknowledgment  is  not  to  be  a  part  of  the 
execution.  It  is  distinctly  specified  here  that  this  is  not  to  be  part  of  the  execution, 
because  it  is  "  upon  her  executing  the  same,  or  afterwards."  It  may  be  a  distinct 
and  separate  Act,  and  the  clause  does  not  specify  within  what  time  it  is  to  be  done. 
It  shews  this  very  clearly,  because  the  SOth  section,  which  provides  for  the  mode  of 
examination,  has  no  reference  whatever  to  the  acknowledgment,  except  that  it  must 
be  subsequent  to  the  execution  of  the  deed. 

It  specifies  that  she  shall  be  examined  "apart  from  her  husband  touching  her 
acknowledgment  of  the  deed,"  and  so  on,  "and  unless  she  shall  freely  and  voluntarily 
consent  to  the  deed  [the  Commissioners]  shall  not  permit  her  to  acknowledge  the 
same  "  (the  deed  having  been  duly  executed  in  such  case),  that  is  to  say,  in  case  she 
does  not  acknowledge  the  deed,  such  deed,  so  far  as  relates  to  the  execution  thereof 
by  such  married  woman,  shall  be  void.  So  that,  in  fact,  it  provides  that  there  should 
have  been  a  previous  execution,  which  execution  is  to  be  acknowledged  ;  and  if  it  is 
not  acknowledged  in  a  particular  form  there  specified,  it  is  to  be  void.  [500]  The 
83d  section  also  shews  this  in  the  same  manner  more  distinctly,  because  that 
provides  that  if,  from  being  be3^ond  the  seas,  or  ill-health,  or  any  other  sufficient 
cause,  a  married  woman  shall  be  prevented  making  the  acknowledgment  required  by 
the  Act,  then  it  shall  be  lawful  for  the  Court  of  Common  Pleas,  or  any  Judge  of  that 
Court,  to  issue  a  commission  for  taking  her  acknowledgment.  Xow,  that  might 
require  a  verj'  considerable  time  ;  and  accordingly,  as  it  is  obvious  that  if  a  woman  were 
to  reside  at  New  Zealand,  or  in  the  Australian  Colonies,  as  a  considerable  length  of 
time  would  be  required,  there  is  a  proviso,  that  every  such  commission  shall  be  made 
returnable  within  such  time,  therein  expressed,  as  the  Court  or  Judge  shall  think  fit 
and  reasonable.  It  is  clear  it  does  not  limit  this  to  six  months.  It  is  obvious  that 
the  Judge  has  power  to  extend  the  time  beyond  six  months,  and,  in  case  he  thinks 
fit  and  reasonable,  more  than  six  months  may  be  given  for  the  acknowledgment  of  a 
married  woman  ;  but,  as  I  have  already  pointed  out,  the  execution  has  already  taken 
place,  and  to  obtain  an  acknowledgment  of  her  due  execution,  an  application  is  to  be 
made  to  the  Court  after  the  execution  has  taken  place,  and  the  acknowledgment  may 
be  within  such  time  as  the  Judge  shall  think  fit  and  reasonable.  The  deed  must  be 
enrolled  within  six  calendar  months  ;  but  there  is  nothing  in  this  clause  to  say  that, 
although  the  Judge  shall  think  it  fit,  he  is  not  at  liberty  to  give  more  than  six  months 
to  acknowledge  the  execution  ;  but  that  would  be  implied  if  it  were  absolutely 
necessary  that  the  acknowledgment  should  be  taken  before  inrolment. 
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I  The  iiirolmeiit  must  take  place  within  six  months  after  the  execution,  that  in 
■jxpressly  pointed  out  by  Act  of  Parliament.  The  84th  section  confirms  this,  and 
Ispecifies  what  the  memorandum  of  acknowledgment  [501]  shall  be  ;  the  84th  section 
iipecifies  that  the  certificate  of  acknowledgment  is  to  be  filed  with  the  aflidavit. 
Then  the  certificate  of  acknowledgment  must  be  duly  filed,  and  duly  verified  by 
,iftidavits  to  be  then  filed  of  Record  in  the  Court  of  Common  Pleas.  No  time  what- 
•jver  is  specified  for  this  purpose  in  any  part  of  the  Act,  and  the  whole  of  the 
|irgument  rests  on  the  41st  .section,  with  respect  to  the  inrolmcnt  of  assurances, 
ivhich,  I  think,  is  limited  to  the  extent  pointed  out  in  the  oljservations  1  have  already 
made.  It  is  clear  that  the  deed  only  affects  a  married  woman  from  the  time  of  the 
icknowlcdgment  of  the  deed  ;  the  deed  of  course  does  not  affect  her  until  after  her 
■icknowledgment,  but  the  same  observation,  to  some  extent,  may  be  made  with  respect 
to  other  instruments,  thus  a  lea.se  is  only  a  perfect  lea.se  after  entry.  The  deed  is 
la  good  deed,  no  doubt,  but  the  disposition  is  not  perfect  until  something  else  is  done. 
[  I  am  of  opinion  that  the  Court  is  not  authorized  to  import  into  this  Act  that 
fH'hich  is  not  expressed,  namely,  that  of  two  requisites  to  the  validity  of  the  disentailing 
,deed,  one  of  which  is  the  inrolment,  the  other  the  acknowledgment  fjy  the  married 
•woman,  the  acknowledgment  must  precede  the  inrolment  in  point  of  time.  It  is  not 
;S0  specified  in  the  Act,  and  it  would  be  to  import  into  the  Act  that  which  the  words 
|do  not  require. 

i  I  am  more  confirmed  in  this  view  of  the  case  because  the  Act  is  peculiarly  specific 
ind  distinct  in  pointing  out  any  question  of  time,  wherever  it  occurs,  directing  what 
should  be  done  with  respect  to  priority  of  time,  when  it  is  considered  an  important 
and  necessary  element  for  making  the  dispositions  of  property  effectual.  As  an 
instance  of  which  I  refer  to  the  42d  section  ;.  here  may  be  other  instances  in  this  Act 
of  Pailiament,  but  this  is  very  dis-[502]-tinct  in  this  respect.  The  clause  relates  to 
;the  mode  in  which  the  consent  of  a  protector  is  to  be  given  to  the  settlement,  and  it 
lis  enacted,  "  That  the  consent  of  a  protector  of  a  settlement  to  a  disposition  under 
Ithis  Act  of  a  tenant  in  tail  shall  be  given  either  by  the  same  assurance  by  which  the 
disposition  shall  be  effected,  or  by  a  deed  distinct  from  the  assurance,  and  to  be 
executed  either  on  or  at  aiiij  tiim-  hefori'  the  daii  on  which  the  assurance  shall  be  made, 
otherwise  the  consent  shall  be  void."  Therefore,  in  this  case,  where  the  consent  of 
ithe  protector  was  to  be  given,  the  Legislature  were  of  opinion  that  the  con.sent  of  the 
;proteetor  should  not  be  given  subsequently  to  the  execution  of  the  deed,  and, 
laccordingly,  here  it  expressly  points  out  that  it  must  be  done,  either  simultaneously 
:0r  by  a  separate  and  distinct  deed,  or  to  be  either  executed  at  the  same  time,  oi- 
'previously  to  the  deed  which  effects  the  disposition  of  the  property.  I  thiid<  that,  if 
the  Legislature  had  intended  a  similar  provision  with  respect  to  the  acknowledgment 
;of  married  women,  it  would  have  specified  it  in  this  Act  of  Parliament.  It  does  not 
iS0  specify  it,  and  the  clause  to  which  I  have  referred  appears  to  me  to  point  out  the 
■possibility  of  its  being  made  subsequently  to  that  period,  but  having  this  check  and 
;guard  upon  it,  that  it  determines  it  shall  not  bo  effectual,  as  far  as  a  married  woman 
;is  concerned,  until  after  the  deed  has  been  acknowledged,  and  the  certificate  of  that 
[acknowledgment  has  been  duly  filed  in  the  Court  of  Common  Pleas. 

I  am  of  opinion,  therefore,  upon  this  Act,  the  Petitioner  is  entitled  to  the  prayer 
of  the  petition. 

Note. — Affirmed  by  the  Lords  Justices,  November  9,  1855. 

I         [503]     Ware  v.  Cumberlecje.     March  22,  April  18,  May  7,  July  17,  1855. 

j    [S.  C.  24  L.  J.  Ch.  630.     Overruled,  Edwards  v.  Hall,  1855,  6  De  G.  M.  &  G.  74 ; 
I  43  K.  K.  1158 ;  Hohhivorth  v.  Davenpmt,  1876,  3  Ch.  D.  189.] 

[Shares  of  an  incorporated  company,  where  the  substance  of  the  undertaking  is  a 
I     dealing  with  land,  arc  within  the  Statute  of  Mortmain,  unless  specially  exeni|)tc(l, 
iBequest  of  shares  in  the  (Jrand  Junction   Waterworks  Company  to  a  charity,  held 
I    invalid. 
jRule  as  to  the  appearance  of  the  .Vttorney-Gencral  in  charity  cases. 
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The  testatrix  Mrs.  Hodges,  by  her  will  dated  in  1849,  bequeathed  the  residue  c, 
hor  property,  in  ef|ual  shares,  to  twelve  charitable  institutions,  which  she  specified.    ; 

The  testatrix  had  no  real  estate,  and  the  Chief  Clerk  founil  that  the  value  of  he; 
leaseholds  and  every  other  personal  estate,  which  partook  of  the  nature  of  real  estatd 
was  .£5093,  Os.  3d.  ;  and  the  amount  of  the  pure  peisonal  estate  was  £39,707,  14.s 
lid.  In  this  latter  sum  he  included  the  value  of  shares  in  The  St.  Katherine's  Doe 
Company,  The  Grand  .lunction  Waterworks  Company,  The  Vau.\hall  Waterwork, 
Company,  The  West  Middlesex  Waterworks  Company,  The  Univer.sal  Insuraiic! 
Company,  The  General  Cemetery  Company  and  The  Southwark  Bridge  Companv| 
The  next  of  kin  of  the  testatrix  insisted  that  these  shares  partook  of  the  nature  c 
real  estate  ;  that  the  gift  of  them  to  charity  was  void,  under  the  Mortmain  Act,  ' 
Geo.  2,  c.  36,  and  that  the  Chief  Clerk  ought  to  have  so  found.  ; 

The  Plaintiffs,  who  were  some  of  the  next  of  kin  of  the  testatrix,  applied  to  hav 
the  Chief  Clerk's  certificate  reversed  or  varied  ;  and  on  the  case  coming  on  to  be  heaiv 
it  was  agreed,  as  an  appeal  to  the  House  of  Lords  was  intended,  to  limit  the  argumen 
to  the  shares  of  the  Grand  Junction  Waterworks  Company,  in  whose  Act  (51  Geo.  c 
c.  clxix.)  there  was  no  provision  that  [504]  the  shares  should  be  considered  persona 
and  not  real  estate.  ] 

Mr.  K.  Palmer  and  Mr.  G.  L.  Kussell,  for  the  Plaintifi's,  some  of  the  next  of  kii 
argued  that  shares  in  a  company,  the  profits  of  which  were  wholly  derived  from  lane 
were  clearly  "an  interest"  in  lands,  and  consequently  within  the  very  terms  of  th 
third  section  of  the  Mortmain  Act.  That  the  distinction  that  a  shareholder  could  noi 
take  possession'  of  the  land  and  require  his  share  therein  was  unsound,  for  if  tha 
were  to  prevail  similar  arrangements  might  be  entered  into  as  between  partners  o 
private  individuals  which  would  prevent  any  person  taking  possession  or  acquirioj 
any  share  in  the  land  itself.  That  if  the  aggregate  of  the  shares  was  an  interest  ii 
real  estate  so  were  the  components,  and  therefore  within  the  Act,  and  if  so  could  no' 
be  taken  out  of  its  operation  by  the  creation  of  a  corporation  or  by  being  transraissibl 
as  personal  estate  to  executors.  Nothing  less  than  a  statutory  enactment  that  th 
shares,  to  all  intents  and  purposes,  should  be  personal  estate,  could  destroy  thei 
character  as  "  interests  "  in  land.  They  argued  that  the  old  authorities  were  express 
and  that  no  modern  authority  had  gone  the  length  of  holding  that  shares  in  an  undei 
taking,  the  essence  of  which  was  the  tenure  of  land,  were  not  an  interest  in  lane 
They  cited  Sparling  v.  Parker  (9  Beav.  450) ;  Mi/ers  v.  Perigal  (16  Sim.  533  ;  2  De  G 
Mac.  &  G.  599) ;  Tovilinson  v.  Toiiilint>on  (9  Beav.  459) ;  AMon  v.  Lord  Langdale  (4  D 
G.  &  Sm.  402) ;  Walker  v.  Milne  (11  Beav.  507) ;  Negus  v.  Coulter  (Amb.  ,367) ;  Awap, 
v.  Willianu  (4  Yes.  430) ;  Bligh  v.  Brent  (2  Y.  &  C.  (Exch.)  268) ;  Attorney-General  \ 
Jones  (1  Mac.  &  Gor.  574) ;  Howse  v.  Chapman  (4  Yes.  542). 

[505]  Mr.  Toller  and  Mr.  Kenyon,  for  the  executors,  referred  to  Baxter  v.  Brow 
(7  Manning  &  Gr.  198). 

Mr.  Elddis,  for  five  of  the  charities.  In  modern  cases  a  distinction  is  taken  tha 
the  particular  interests  of  shareholders  in  the  lands  of  a  company  do  not  give  th 
shareholders  a  direct  interest  in  the  land,  but  that  is  not  the  question.  The  Mortmai 
Act  makes  use  of  no  such  expression,  but  says,  "any  estate  or  interest  therein."  H 
cited  Thornton  v.  Kempfon  (Kay,  592). 

Mr.  Baggallay,  for  another  charity,  cited  In  re  Langham's  Trust  (10  Hare,  446). 

Mr.  Shapter,  Mr.  Greene  and  Mr.  Cairns,  for  other  charities,  referred  to  Curling  \ 
Flight  (2  Phill.  613). 

Mr.  Wickens,  for  the  Attorney-General,  supported  the  gift.  He  argued  that  th 
point  had  been  expressly  decided  by  the  recent  authorities  already  referred  to,  wher 
the  distinction  was  whether  there  was  a  corporation  or  not.  He  cited  Edimrds  \ 
Hall,  in  which  he  said  that  Yice-Chancellor  M'ood,  on  the  30th  April  1853,  had  heli 
that  shares  of  the  Grand  Junction  Waterworks  Company  were  not  within  th 
Mortmain  Act.     [See  this  case  on  appeal,  6  De  G.  M.  &  G.  74.] 

The  Master. of  the  Rolls  [Sir  John  Romilly].  I  shall  consider  the  case  a  littl 
more  before  I  finally  decide  it.  If  it  were  not  for  the  case  of  Edwards  v.  Hall,  upo 
which,  although  I  have  not  the  grounds  of  [506]  the  decision,  I  place  great  weigh! 
I  should  have  no  hesitation  as  to  the  decision  which  I  should  come  to  upon  this  case 
The  distinction,  if  it  can  be  supported,  must  be  between  a  company  incorporated  b 
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Act  of  Parliament,  and  a  mere  association  of  individuals ;  the  former  of  which  it  is 
said  so  alters  the  property  taken  by  a  corporation  as  to  make  it  not  obnoxious  to  the 
Mortmain  Act  although,  in  any  other  ease,  it  remains  obnoxious  to  the  Mortmain  Act. 
!  This  is  a  distinction  of  so  fine  and  delicate  a  description  that  it  is  very  likely  to  lead 
i  to  serious  difficulty  and  great  litigation.  I  think  one  of  the  worst  evils  that  can 
'exist  in  expounding  the  law  is  the  creating  and  supporting  distinctions  of  so  shadowy 
I  a  character,  and  that  the  best  exposition  of  the  law  will  be  found  to  be  by  laying 
;  down  broad  principles,  au<l  disregarding  narrow  and  minute  distinctions.  I  doubt, 
!  also,  whether  the  distinction  can  be  supported  in  reason.  It  certainly  is  inconsistent 
'■  with  many  of  the  cases  to  be  found  in  the  books.  It  does  not  appear  to  be  in  accord- 
!  ance  with  the  view  takeji  by  Lord  St.  Leonards  in  the  case  of  Mi/ers  v.  Petiijal  (2  De 

■  G.  Mac.  ifc  Gor.  599),  nor  with  the  view  taken  by  Lord  Justice  Knight  Bruce  in  the 
I  case  of  Ashtim  v.  Lord  Langdale  (4  De  G.  &  Sm.  402) ;  the  distinction  seems  to  be  of 
I  the  most  singular  description,  because  it  is  that  the  members  of  a  corporation  do  not 
\  hold  the  land  in  their  individual  character,  but  hold  it  amongst  them  in  their 
I  corporate  character  ;  and,  therefore,  what  they  really  possess  for  one  and  the  same 
>  purpose  is  altered  by  a  name  given  them  by  the  Legislature,  merely  for  the  pui-pose 
[  of  conveniently  suing  and  being  sued.  The  view  which  I  have  always  taken  of  this 
I  subject  is  that  where  the  substance  of  the  undertaking  is  a  dealing  with  land,  and 
:  that  land  is  of  the  essence  of  the  thing  which  creates  the  junction  of  these  parties 
I'  [507]  together,  whether  incorporated  or  not,  the  case  falls  within  the  proxisions  of 

the  Statute  of  Mortmain.     In  .some  instances,  as  in  the  case  of  a  banking  company 

■  which  has  nothing  whatever  to  do  with  land,  except  that  they  must  have  an  office 
for  carrying  on  their  business,  which  is  solely  confined  to  dealing  with  money,  a 
distinction  is  to  he  taken  between  them  and  those  companies  which  deal  entirely  in 

I  land.  I  express  no  opinion  upon  the  case  of  Mi/cn:  v.  J'eiif/al,  nor  would  it  be  fitting 
I  in  me  to  do  so.  It  does  not  appear  to  me  to  govern  this  case  of  the  Grand  Junction 
I  M'aterworks.  Lord  St.  Leonards  seems  to  have  thought  that  the  case  of  Walker  v. 
\  Milne  (11   Beav.  o07),  which  would  govern  it,  had  gone  a  good  deal  beyond  that 

case,  and  Lord  Justice  Knight  Bruce  does  not  think  he  was  bound  by  that  decision. 
!  In  the  present  state  of  the  laws  I  am  disposed,  in  the  great  confusion  of  the 
[  authorities  and  of  the  cases,  to  decide  it  according  to  the  view  I  take  of  these  cases. 
I  AVith  respect  to  these  Grand  Junction  Wateiworks  the  waterworks  are  so  large  and 
;  the  shares  so  numerous  that  it  is  probable  that  this  case  has  occurred  on  many 
;  occasions,  and  I  believe  that  the  point  has  been  abandoned  by  counsel,  but,  although  I 
I  have  endeavoured  to  refer  to  some  instance,  I  have  not  been  aide  to  do  so.  It  only 
!  shews,  as  has  been  observed  by  all  the  counsel,  the  extreme  obscurity  of  the  law  upon 
;  the  present  point  by  reason  of  the  decision,  and  attbrds  another  instance  of  the  danger 
I  of  attempting  to  do  that  which  Lord  Eldon  was  always  desirous  to  avoid,  viz.,  ais- 
I  turbing  a  long  current  of  authorities  :  he  expresses  himself  thus :  "  If  it  had  been  res 
•  inliyra  I  myself  should  have  decided  the  other  way,  but  it  is  infinitely  better,  for  the 
I  sake  of  society,  that  a  long  series  of  decisions  [508]  should  be  confirmed  in  order 
I  that  persons  may  know  what  the  law  is  and  conform  to  it,  than  to  disturb  them  by 
I  trying  to  get  at  something  which,  in  the  present  state  and  view  of  the  Courts,  would 
I  have  been  the  better  decision  in  the  first  instance."  I  myself  have  undoubtedly 
:  seen  many  cases  of  very  gross  injustice  where  testators  have  deprived  their  families  of 

their  property  and  have  left  them,  without  any  rea.son,  in  abject  poverty  by  giving 

their  pioperty  away  to  chaiity.  Perhaps  my  opinion  has  been  somewhat  biassed  by 
;  these  cases,  and  I  am  not  at  all  disposed  to  think  that  it  would  be  advantageous  to 
I  the  public  to  relax  the  rules  respecting  the  Statute  of  Mortmain.  .Vccording  to  the 
I  views  I  have  formed  the  shares  in  a  canal  company  or  shares  in  a  waterworks 
j  company,  where  there  is  no  clause  in  the  Act  of  Parliament  providing  that  the  shares 
.  should  be  personal  estate,  which  a])pears  to  me  to  vary  the  case  entirely,  are 
I  obnoxious  to  the  provisions  of  the  statute,  and  ought  to  be  so  treated  as  such,  and 
I  held  to  go  to  the  next  of  kin  or  to  the  residuary  legatees  and  not  to  charity.  I  will, 
I  however,  in  consequence  of  what  has  been  stated  with  res^)eet  to  the  case  of  EdivariLi 
I  V.  //((//,  and  from  the  respect  I  have  for  the  o[)inion  of  Vice-Chancellor  Wood,  look 
i  into  the  authorities  befoio  I  finally  dispose  of  this  case  ;  but  I  have  thought  it  proper 

to  state  the  view  which  I  at  present  take  of  the  case. 
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I 
.1/(11/  7.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  have  looked  at  alii 
tlio  mithoiities  on  the  subject,  and  I  see  no  reason  to  add  to  or  retract  anything  fronii 
what  I  said  on  the  former  occasion.  I  am  of  opinion  that,  a[)on  the  decisions  as  theyi 
are  stated,  these  shares  [509]  are  oljnoxious  to  the  provisions  of  the  Mortmain  Act.i 
and  that  accordingly  they  do  not  pass  under  the  devise.  It  is  certainly  not  easy  toi 
reconcile  all  the  decisions  on  the  subject,  and  I  am  very  glad  that  this  case  is  abouti 
to  be  cariied  further,  in  order  that  some  final  decision  may  be  come  to  on  the  sul)ject.| 
I  have  looked  carefully  through  these  cases,  and  although  there  certainly  has  been  ai 
change  to  some,  though  not  very  material,  extent  of  late  years,  I  still  think  that  upon! 
the  decided  cases  which  appear  in  the  boolcs,  the  opinions  which  I  stated  on  the  last] 
occasion  are  supported.  I  must  repeat  the  view  which  I  then  stated  that,  according! 
to  my  experience,  it  is  for  the  general  good  of  society  that  the  provisions  of  this  ActI 
should  not  be  cut  down  so  as  to  enal)le  persons  to  dispose  of  property  to  charities' 
after  their  death,  to  the  disherison  of  their  near  relations,  though  undoubtedly  the' 
promotion  of  charity,  during  their  lifetime,  is  a  very  desirable  object,  and  one  whichi 
ought  to  be  encouiaged.  (See  Edwards  v.  Hall,  Lord  Chancellor,  December  3,  1845.' 
[6  DeG.  M.  &  G.  74.]) 

As  to  the  costs  and  the  testamentary  expenses,  they  are  to  come  out  of  the  sharest 
rateahly,  and  then  an  apportionment  will  be  made  of  the  costs  between  the  general! 
personal  estate  and  that  part  which  passed  to  the  next  of  kin. 

Jul)/  17.  The  Attorney-CTeneral  had  been  made  a  Defendant  in  the  first  instance,] 
it  being  doubtful  what  charities  were  intended  by  the  testator  ;  but  after  the  Chief! 
Clerk  had  certified  what  the  charities  were,  and  the  ca.se  had  come  on  upon  motion  to 
vary  his  certiKcate,  it  was  allowed  to  stiind  over  to  serve  them.  The  charities  accord- > 
ingly  appeared,  and  the  question  now  was,  whether  [510]  the  Attorney-General  was 
to  be  kept  before  the  Court,  and  how  his  costs  were  to  be  provided  for.  ! 

Mr.  Wickens,  for  the  Attorney -General.  It  is  entirely  a  matter  of  indifference  to ; 
the  Attorney-General  except  as  a  matter  of  principle.  No  doubt  all  the  charities  in 
this  case  are  represented.  I  have  never  been  able  to  discover  that  there  is  any  rule 
as  to  the  Attorney-General  in  such  a  case  ;  the  Court  sometimes,  even  when  the 
charities  are  individually  represented,  desires  that  the  Attorney-General  should  be 
present ;  but,  no  doubt,  it  sometimes  acts  in  the  presence  of  the  individual  charities 
without  requiring  the  Attorney-General  to  be  here.  In  a  case  before  Yice-Chancellor 
AVood,  of  iJunn  v.  Boivness,  on  the  2d  of  July  1855,  the  question  was  discussed,  and 
His  Honor  there  thought  (but  no  doubt  under  the  special  circumstances  of  the  case 
with  regard  to  what  remained  to  be  done  in  the  suit,  which  was  simply  the  apportion- 
ment of  the  property  between  pure  and  impure  personalty),  that  it  would  be  better 
that  the  Attorney-General  should  alone  represent  the  charity,  and  thereupon,  in  that 
case,  he  kept  the  Attorney-General  before  the  Court.  The  questions  which  arise  in 
the  case  regulate  the  discretion  of  the  Court  in  considering  the  matter,  but  there  has 
been  an  anxiety  for  some  time  to  have  a  general  rule  on  the  subject,  and  if  the  Court 
could  lay  down  one  which  would  guide  the  profession,  it  would  be  very  acceptable. 
The  question  is  very  often  asked,  and  is  one  of  considerable  difficulty  to  the  Attorney- 
General.     It  is  entirely  indifferent  to  him  how  it  is  settled. 

The  Master  of  the  Rolls.  It  is  difficult  to  lay  down  any  general  rule,  which 
shall  be  adapted  to  every  case  ;  there  must  be  a  great  [511]  deal  of  discretion  in 
these  matters.  The  general  principle  which  regidates  them  I  take  to  be  something 
of  this  description  :  the  Attorney-General  represents  all  absent  charities,  and  it  is 
sufficient  to  have  him  here  to  represent  all  absent  charities.  But  absent  charities 
may  obviously  be  of  two  different  characters  :  they  may  either  be  under  gifts  to 
specified  individual  charities,  er  to  charity  generally.  In  case  the  gift  is  for  charity 
generally,  no  one  can  represent  it  but  the  Attorney-General,  and  he  must  be  here 
to  represent  such  general  charities.  When  there  are  specified  individual  charities, 
then  the  Attorney  General's  presence  is  not  univerally  necessary  ;  but  it  is  required 
by  the  Court  upon  various  occasions,  as,  for  instance,  where  any  rules  are  required 
for  the  regulation  of  the  internal  conduct  of  the  charity  itself,  such  as  the  estaljlish- 
ment  of  a  scheme  and  the  like  ;  there  the  Attorney-General  is  necessary  for  the 
purpose  of  aiding  and  assisting  the  Court  in  directing  and  sanctioning  the  general 
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system  and  principle  that  ought  to  govern  charities  of  those  descriptions.  But  there 
are  other  cases  where  there  is  no  question  as  to  the  conduct  or  management  of  the 
charities,  but  only  whether  the  charity  is  entitled  to  a  particular  legacy  or  not.  In 
those  cases,  the  Attorney-General  is  rather  in  the  nature  of  a  trustee  for  those 
cbarities,  and  the  Court  prefers  having  before  it  the  charities  beneficially  interested, 
for  the  purpose  of  putting  their  interests  before  the  Court  in  the  light  which  they 
consider  most  favourable  to  them.  In  those  cases  I  think  it  preferable  that  the 
iharity  itself  should  appear,  rather  than  that  the  Attorney-General  should  represent 
it.  This  appears  to  me  to  be  one  of  that  latter  class  of  cases,  and  therefore  it  would 
l)e  better  that  the  charity  should  appear.  Having  stated  that  as  my  general  view  of 
the  case,  it  is  very  obvious,  as  counsel  will  see,  that  [512]  there  may  be  mixed  cases 
in  which  it  is  impossible  to  lay  down  a  rule  beforehand,  and  in  which  the  Court  must 
act  on  the  matter  before  it  in  such  manner  as,  according  to  the  best  exercise  of  its 
discretion  and  judgment,  it  may  think  best  calculated  to  promote  justice. 

[512]    Rump  v.  Greenhill.     Nor.  15,  16,  21,  1854. 
[S.  C.  2-1  L.  J.  Ch.  90  ;  1  Jur.  (N.  S.)  123  ;  3  W.  li.  .JL] 

Practice  of  the  Court  in  gi-anting  or  refusing  the  common  administration  decree,  upon 
summons,  in  cases  involving  complicated  questions. 

.V  testator  gave  his  estate  to  the  Plaintiff's  (his  executors)  in  trust  for  his  son  for  life, 
remainder  to  his  daughter-in-law  for  life,  remainder  to  their  children.  The  son 
effected  a  compromise  with  an  annuitant  under  the  will,  by  means  of  part  of  the 
testator's  assets  advanced  by  the  Plaintifts.  He  died  leaving  his  widow  his 
executrix  and  universal  legatee.  A  decree  was  made  to  administer  the  first 
testator's  estate,  wherein  the  executors  were  disallowed  both  the  money  advanced 
for  the  compromise  and  the  annuity  which  was  the  subject  of  it.  They  filed  a 
second  bill  against  the  widow  and  childien  to  have  the  rights  of  the  parties  under 
the  compromise  settled,  and  to  determine  other  questions  arising  between  them  and 
the  son.     A  demurrer  for  multifariousness  and  want  of  equity  was  overruled. 

When  there  is  a  demurrer  for  multifariousness  on  the  record,  the  Defendant  may 
demur  are  Irniis  for  want  of  equity. 

The  testator,  William  Smith,  devised  a  cottage  to  Harriott  Wiggett,  and  his  real 
estate  to  the  Plaintiffs  (Kump  and  Pilgrim,  whom  he  appointed  his  executors),  upon 
trust  to  pay  Harriott  Wiggett  an  annuity  of  £15  for  life,  and  subject  thereto,  upon 
trust  for  his  son  Robert  B.  Smith  for  life,  remainder  upon  trust  for  Sarah  Ann,  his 
son's  wife,  for  life,  remainder  upon  trust  for  their  children  ;  and  he  gave  his  i-esiduary 
personal  estate  upon  certain  trusts  for  the  benefit  of  his  son  and  daughter  and  their 
issue. 

By  a  third  codicil,  dated  the  26th  March  1847,  the  testator  gave  Harriott  Wiggett 
some  household  fur-[513]-niture,  and  increased  her  annuity  to  £50  per  annum  for 
life. 

The  testator  died  on  the  2.sth  of  March  1847.  Robert  B.  Smith  cotitcsted  the 
validity  of  the  third  codicil,  but  a  compromise  was  entered  into  with  Harriott 
Wiggett,  who  agreed  to  give  up  her  claims  for  the  sum  of  £500.  This  sum  the 
Plaintiffs,  the  executors,  at  the  request  of  Robert  B.  Smith,  advanced  out  of  the 
testator's  estate,  and  paid  it  to  Harriott  Wiggett,  who,  in  consideration  of  the  sum 
of  £500,  therein  expressed  to  be  paid  to  her  by  Robert  B.  Smith,  assigned  the 
annuities  and  furniture  to  Robert  B.  Smith.  The  deed  of  assignment  was,  with  the 
acquiescence  of  Robert  B.  Smith,  retained  by  the  executors,  by  way  of  deposit  as  a 
security  for  their  advances,  and  Robert  B.  Smith  also  gave  them  his  promissory  note 
for  £500  and  interest. 

The  will  and  codicils  of  the  testator  were  then  proved  by  the  Plaintiffs  in  October 
1847. 

Robert  B.  Smith  died  in  October  1852,  having  appointed  his  wife  his  executrix 
and  sole  legatee.     She  proved  the  will  and  afterwards  married  Greenhill. 
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In  1853  a  suit  of  Smith  v.  Rump,  for  the  administration  of  William  Smith's  estate, 
\v!is  commenced  by  summons  by  the  children  of  Robert  B.  Smith  originally  against 
the  executors,  and  notice  of  the  proceedings  therein  was  afterwards  served  upon  Mr. 
and  Mrs.  (Jreenhill.  The  ordinarj'  administration  decree  was  made,  and  the  usual 
accounts  were  directed  to  be  taken.  On  the  19th  of  July  1854  the  Chief  Clerk  made 
his  certificate,  disallowing  the  Plaintiffs  the  sum  of  £500  advanced  by  them  in  respect 
of  the  compromise  with  Harriott  Wiggett,  and  also  certain  other  sums  con-[514] 
nected  therewith,  and  refusing  them  credit  in  respect  of  the  annuity  bequeathed  to 
Harriott  Wiggett  by  the  third  codicil. 

On  the  21st  of  October  1854  the  Plaintiffs,  the  executors  of  the  first  testator,  filed 
this  bill,  alleging  that  doubts  existed  whether  the  purchase  from  Harriott  Wiggett 
was  effected  for  the  benefit  of  the  parties  interested  in  the  residuary  estate  of  William 
Smith,  or  for  the  individual  benefit  of  Robert  B.  Smith. 

The  bill  then  stated  that  the  Plaintiffs,  the  executors,  had,  from  time  to  time, 
made  advances  to  Robert  B.  Smith  on  loan,  out  of  the  testator's  estate,  and  that  he 
had  given  them  a  mortgage  of  certain  real  estate  and  a  polic}'  of  assurance  for  £500, 
by  way  of  security  for  such  advances.  The  bill  further  stated  that  Robert  B.  Smith 
became  indebted  to  the  Plaintiff's,  as  the  executors  of  William  Smith,  for  certain 
household  furniture  sold  to  him,  and  for  the  costs  of  effecting  the  compromise  with 
Harriott  Wiggett,  &c.,  upon  the  supposition  of  the  same  not  being  chargeable  against 
the  estate  of  the  testator.  That  since  the  decease  of  Robert  B.  Smith,  in  October 
1852,  his  estate  (upon  the  like  supposition)  had  become  further  chargeable  to  the 
Plaintiff's  in  three  several  sums  of  legacy  duty  paid  by  the  Plaintiff's  on  the  bequest 
of  the  furniture  to  Harriott  Wiggett,  on  the  income  of  the  proceeds  of  the  sale  of 
the  real  estate  payable  to  Robert  B.  Smith  for  life,  and  on  the  specific  bequest  to 
Robert  B.  Smith.  That  treating  Robert  B.  Smith  as  purchaser  of  the  furniture 
bequeathed  to  Harriott  Wiggett  by  the  third  codicil,  he  became  entitled  to  credit 
in  account  for  the  amount  thereof,  and,  treating  the  purchase  of  the  aniniities  aa 
effected  personally  on  behalf  of  Robert  B.  Smith,  he  was  entitled  to  have  credit,  in 
account,  in  respect  [515]  thereof,  subject  to  the  rights  of  the  Plaintiff's  to  the  appro- 
priation of  the  same  in  account  with  him,  in  respect  of  the  transactions  aforesaid. 
That  no  payment  was  ever  made  to  Robert  B.  Smith  in  respect  of  the  said  annuities 
or  the  income  of  the  testator's  estate,  and  the  accounts  in  respect  of  the  testator's 
estate  were  unadjusted  at  his  decease  ;  that  on  his  death  the  Plaintiff's  obtained  pay- 
ment of  the  policy  of  insurance,  and  that  the  mortgage  was  a  very  inadequate  security 
for  the  amount  still  remaining  due  ;  that  Robert  B.  Smith  appointed  his  wife 
executrix  of  his  will,  and  that  she  and  her  present  husband  had  possessed  themselves 
of  his  personal  estate  and  entered  into  receipt  of  the  rents  and  profits  of  the  real 
estate.  That,  as  the  Plaintiff's  were  advised,  a  question  existed,  how  far  the  said 
compromise  was  to  be  treated  as  a  purchase  on  behalf  of  Robert  B.  Smith,  or  as  an 
extinguishment  of  the  rights  of  Harriott  Wiggett  to  the  annuities  and  furniture, 
either  for  the  benefit  of  the  parties  generally  interested  in  the  testators  residuary 
estate,  or  his  own  children  in  particular,  and  that  the  settlement  of  that  question, 
which  was  not  raised  in  the  suit  of  Smith  v.  Ji'iiinp,  was  requisite  to  the  due  adminis- 
tration of  the  estate.  That  provision  could  not  be  made  in  that  suit,  from  the  nature 
and  frame  of  it,  for  the  settlement  of  the  accounts  between  the  Plaintiffs  and  Robert 
B.  Smith's  estate,  and  the  adjustment  of  the  question  as  to  Harriott  Wiggett's  com- 
promise, and  that  what  was  coming  to  the  estate  of  Robert  B.  Smith,  upon  the  taking 
of  the  account  in  that  suit  upon  the  principle  upon  which  they  were  to  be  taken, 
would  be  insufficient  to  pay  the  Plaintiffs'  demand  against  his  estate. 

The  bill  prayed  that,  if  and  so  far  as  might  be  proper  and  necessary,  this  suit 
might  be  taken  as  supplemental  to  the  suit  of  Smith  v.  It'itrnp,  and  come  on  to  be  heard 
[516]  with  it  on  further  consideration.  That  the  Plaintiffs  might  be  allowed  in 
account  against  the  estate  of  William  Smith  and  the  parties  interested  therein  the 
£500  and  the  other  payments  connected  therewith,  or  if  not,  that  they  might  have 
the  benefit  thereof  in  account  with  the  estate  of  Robert  B.  Smith,  and  that  the 
annuities  and  value  of  the  furniture  bequeathed  to  Harriott  Wiggett  might  be 
considered  as  subsisting,  and  as  chargeable,  in  favour  of  the  Plaintiff's,  with  what 
might  be  payable  to  them  on  account  of  their  payments  in  respect  of  the  compromise, 
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\c.  That  if  the  Plaintitis  might  be  disallowed,  in  account  against  the  estate  of 
William  Smith,  the  payment  relating  to  the  compromise,  and  if  it  either  should  not 
.)e  necessary  to  resort  to  the  annuities  of  furniture  in  payment  of  the  Plaintiffs,  or  if 
my  surplus  should  be  left  after  such  payment,  then  that  it  might  be  ascertained  and 
ileclared  whether  the  same  formed  part  of  the  estate  of  Robert  B.  Smith,  or  whether 
'be  children  of  Robert  B.  Smith  were  entitled  to  have  the  purchase  treated  as  effected 
I'or  their  benefit,  and  their  share  of  the  estate  of  William  Smith  exonerated  from  the 
liame.  That  an  account  might  be  taken  of  what  was  due  to  the  Plaintiffs  from  the 
istate  of  Robert  B.  Smith,  and  that  they  might  be  entitled  to  set  oft'  against  such 
lemand  what  might  be  coming  to  Robert  B.  Smith's  estate  on  taking  the  accounts  in 
"■^milh  V.  Rump,  and  that  any  deficiency  might  be  raised  and  paid  out  of  the  general 
;jstate  of  R.  B.  Smith,  and  that  so  far  as  necessary,  this  suit  might  be  treated  as  a 
^editors'  suit  against  his  estate,  and  that  the  usual  account  might  be  taken  ;  and  for 
H  receiver  and  injunction  against  Mr.  and  Mrs.  Greenhill. 

•      To  this  bill  Mr.  and  Mrs.  Greenhill  and  the  children  of  Robert  B.  Smith  put  in 
(separate  demurrers  on  the  ground  of  multifariousness. 

I  [517]  Mr.  G.  L.  Russell,  in  support  of  the  demurrer  of  Mr.  and  Mrs.  Greenhill. 
The  bill  seeks  the  administration  of  the  estate  of  both  William  Smith  and  Robert  B. 
Smith,  and  prays  for  alternative  relief  out  of  the  one  or  out  of  the  other  ;  but  the 
•children  of  Robert  B.  Smith  ought  not  to  be  involved  in  questions  of  account  with  his 
ijstate,  which  all  belongs  to  his  widow,  and  in  which  they  have  no  concern  ;  they  have 
drisen  solely  out  of  the  transactions  in  reference  to  the  compromise.  This  com- 
promise, being  a  breach  of  trust,  the  Plaintift's  can  have  no  claim  against  the  estate  of 
William  Smith  for  the  appropriation  of  any  part  of  it  in  payment  of  the  sums  applied 
by  them  towaids  effecting  it,  as  to  which  transaction  they  have,  throughout  the  bill, 
mixed  up  their  claims  as  executors  of  William  Smith  with  those  in  their  individual 
icharacter.  The  bill  is,  therefore,  clearly  multifarious  ;  Ward  v.  Duke  of  Northuinberland 
'■(2  Anstr.  469) ;  Marcos  v.  I'ehrer  (3  Sim.  466),  doubting  the  principle  of  Tunw  v. 
'.Robin.'im  (I  Sim.  &  Stu.  313);  Turner  v.  IkmbMaij  (6  Madd.  94).  The  bill  is  also 
(demurrable,  because  it  only  prays  relief  against  the  estate  of  Robert  B.  Smith, 
contingent  upon  the  Plaintiff's'  being  disallowed  their  claims  in  account  with  the 
iBstate  of  William  Smith  ;  Srdilim  v.  Cmnell  (10  Sim.  79).  The  bill  is  also  demurrable 
ifor  want  of  equity  ;  for  though  a  demurrer  for  want  of  equity  has  not  been  filed,  the 
iDefendaut  maj'  demur  ore  tenus  on  that  ground,  as  it  applies  to  the  whole  bill,  in  the 
isame  way  as  the  demurrer  on  record.  This  was  established  in  Crouch  v.  Hid-in 
'(I  Keen,  385),  in  which  case  there  was  a  plea  to  part  of  the  bill  and  a  demurrer  to 
!the  rest,  and  the  latter  being  overruled,  a  demurrer  we  tenus  for  want  of  equity  was 
allowed.  A  Defendant  may  demur  ore  tenus  for  want  [518]  of  equity  ;  Ihmhni  v. 
,IUdman  (1  Vern.  78);  Beames's  Orders  (p.  174,  n.  39);  1  Dan.  Pr.  (p.  446);  2  /-/. 
i(p.  92);  Mitford,  PI.  (p.  217  (4th  edit.)).  The  Plaintiff's  have  clearly  no  equity  to 
support  their  bill,  for  in  the  suit  of  Smith  v.  L'uiii/i,  they  might  have  obtaineil  all 
,'the  relief  they  are  entitled  to.  The  bill  is  therefore  demurrable  for  want  of  equit}'. 
I  Mr.  G.  Lovell,  in  support  of  the  demurrer  by  the  infant  children  of  R.  B.  Smith, 
'relied  on  Mareos  v.  I'ehrer  (3  Sim.  466) ;  Trench  v.  Harrison  (17  Sim.  111). 
I  Mr.  Roupell  and  Mr.  Goodeve,  in  support  of  the  bill.  The  Plaintiff's  could  not 
■have  obtained  full  relief  in  the  othei-  suit.  That  is  shewn  from  the  course  which  has 
been  taken  in  it,  for  their  claims  have  been  rejected,  and  a  separate,  or  additional 
'Suit,  has  therefore  become  necessary  to  establish  their  rights.  When  there  is  on  the 
Irecord  simply  a  demurrer  for  multifariousness,  there  cainiot  be  a  demurrer  ore  tenus, 
ifor  want  of  ecpiity  ;  for  that  is  wholly  inconsistent  with  the  record,  which  admits  two 
ivalid  grounds  of  e(|uity,  but  asserts  that  they  ought  not  to  be  united  in  one  suit.  If 
jyou  demur  for  the  minor,  you  cannot  then  demur  ore  tenus  for  the  major  ground  of 
■demurrer,  which  you  have  passed  over  on  your  pleading;  J'ills  v.  Short  (17  Ves.  213). 
!The  demurrer  for  multifariousness  cannot  be  suj)ported,  for  in  certain  circumstances, 
irlifTerent  estates  may  be  united  in  the  same  suit,  when  they  are  so  mixeii  together  a.s 
ito  make  it  convenient  or  necessary  ;  CaiKjMl  v.  Mackaij  (7  Sim.  .')64  ;  1  Myl.  \-  Cr. 
|608)  ;  Attinncii-Heneral  v.  CrwlocL-'(:\  Myl.  I'v;  Cr.  8.0).  Lastly,  it  is  plain  that  the 
I  luestion  of  the  compromise  could  [519]  not  have  been  disposed  of  under  the  decree  in 
the  suit  of  Smith  v.  Rump,  which  did  not  reach  such  a  case. 
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Mr.  G.  L.  Russell,  in  reply.  If  a  demurrer  be  to  the  whole  bill,  you  may  ore/eniwi 
shew  anv  cause  of  domurrer  which  applies  to  the  whole  bill  ;  but  if  the  demurrer  be  1 
to  part  only,  then  the  demurrer  an'  tcnus  must  be  confined  to  that  part :  CarlwruilU  v.  I 
Gi-een  (8  Ves.  405).  Here  the  denuirrer  is  to  the  whole  bill,  and  therefore  it  may  he  I 
demurred  to  for  want  of  equity;  Jlroderip  v.  i7«7///w  (1  Vcni.  78,  n.) ;  Mitford,  PI. , 
(pp.  217,  24G);  2  Dan.  Prac.  (p.' 542).  ; 

Mr.  Koupell  then  moved  to  stay  proceedings  in  Smi/h  v.  Iiump,  and  consolidate  it  i 
with  the  present  cause  of  Iiump  v.  (rirenhill.  He  argued  that  justice  could  not  be' 
done  to  the  parties,  unless  the  two  suits  came  on  together.  ! 

The  dates  of  the  proceedings  were  as  follows  : — The  administration  summons  issued  j 
in  November  1853  ;  the  Chief  Clerk's  certificate  was  made  in  July  1854  ;  the  present! 
suit  was  instituted  in  October  1854;  notice  of  this  motion  given  on  the  5th  of  I 
November,  and  the  demurrers  were  filed  on  the  8th. 

Mr.  G.  L.  Russell  and  Mr.  (t.  Lovell,  contra. 

The  Master  of  the  Roi.i.s.  I  will  dispose  of  the  demurrer  on  Monday.  My  1 
present  impres.sion  is  that  the  objection  for  multifariousness  cainiot  be  sustained;  and' 
that  there  are  sutticient  allegations  in  the  bill  to  sustain  it  in  other  respects. 

[520]  But  whatever  I  do  about  the  demurrer,  I  am  of  opinion  that  this  motion  I 
ought  to  be  refused  with  costs.     This  is  a  case  in  which  a  summons  was  issued  on  the  • 
23d  of  November  in  last  year  (now  within  a  very  few  days  of  one  year  since).     The 
form  of  proceeding  on  which  a  summons  for  the  administration  of  the  estate  is  issued 
is   this :     The    Plaintiff  calls   on    the    e.xecutors    to   shew    cause  why   the  common , 
administration  decree  should  not  be  made.     It  would  be  a  suthcient  cause  to  state 
that  there  are  complicated  questions,  involving  the  rights  of  various  parties,  arising 
from  the  dealings  and  transactions  which  the  executors  had,  during  the  lifetime  of 
the  tenant  for  life  of  the  ])roperty,  and  aftecting  also  the  purchase  of  an  annuity  from 
an  annuitant  under  the  will,  in  order  to  get  rid  of  it,  and  to  avoid  the  question  on  the  ' 
will.     When   there  is  a  (|ue.stion   which   cannot  be  properly   dealt  with   under  an 
administration  summons,  the  Court  does  not  grant  the  common  administration  decree,  • 
but  says,  "  If  you  will  file  a  1>ill  to  bring  these  questions  before  the  Court  within  a 
limited  period,  as  within  a  fortnight  or  three  weeks,  no  administration  decree  will  be 
granted  ;"  but  if  that  be  not  done,  the  Court  then  makes  the  usual  order  for  adminis- 
tration, and  considers  that  the  Defendants  have  waived  the  question. 

These  parties  had  full  notice  of  the  whole  of  the  questions  now  raised  ;  they  did 
not  bring  them  before  the  Court  or  Chief  Clerk,  but  allowed  the  order  to  be  made,  as 
if  the  case  were  proper  for  the  usual  ordei'  for  administration.  The  certificate  of  the 
Chief  Clerk  was  made  in  July  1854,  and  the  cause  must  have  lieen  within  a  few  days 
of  being  heard  before  the  Long  Vacation,  and  then,  on  the  21st  of  October  1854,  a 
bill  is  tiled  for  the  purpose  of  raising  all  these  questions  for  the  first  time,  and  a 
motion  is  now  made  to  stay,  in  [521]  eflect,  the  proceedings  in  the  other  cause,  until 
this  cause  can  be  heard  ;  offering,  no  doubt,  to  have  these  questions  disposed  of  in 
any  manner  that  the  Court  shall  think  fit,  but  without  a  word  of  explanation  why  a 
period  of  at  least  eleven  months  has  been  passed  without  any  step  being  taken  for 
that  purpose. 

I  am  quite  sure  the  Court  would  act  very  unwisely,  and  only  encourage  useless 
litigation,  and  unnecessary  delay,  if  it  allowed  the  cause  to  be  postponed  upon  this 
application.     Under  these  circumstances  the  motion  must  be  refused. 

Nov.  21.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  case  of  a 
demurrer  put  in  to  the  bill  for  multifariousness  and  a  further  demuirer,  ore  ienus  for 
want  of  equity.  On  the  fullest  consideration,  the  opinion  which  I  formed  at  the 
hearing  is  confirmed,  and  I  thiTik  that  neither  of  these  demurrers  can  be  sustained. 

The  first  way  to  look  at  the  case  is  this  :  Suppose  there  had  been  no  suit  for  the 
administration  of  the  assets  of  William  Smith,  and  that  this  suit  had  omitted  the 
supplementary  statements,  and  prayed  simply  an  account  of  the  estate  of  William  1 
Smith.  In  that  case  I  entertain  no  doubt  that  it  could  be  maintained  as  a  suit  for  the 
administration  of  the  estate  of  William  Smith.  It  is  true  the  bill  prays  various 
things,  to  which  it  appears  to  me,  as  at  present  advised,  the  Plaintiffs  are  not  entitled ; 
but  the  question  is,  whether  the  Plaintiffs  are  entitled  to  any  relief  at  all. 

[522]  It  has  been  argued  that  the  children  of  Robert  B.  Smith  are  not  to  be 
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iivolved  in  the  account  of  Robert  B.  Smith's  estato,  in  which  they  have  no  concern, 
nd  that  the  questions  have  arisen  solely  in  consequence  of  the  dealing  which  took 
Ijace  between  the  executors  of  William  Smith  and  Robert  B.  Smith  with  reference 
')  the  claims  and  interests  of  Hairiott  Wiggett  upon  the  estate  of  William  Smith. 
;  am  of  opinion,  that  if  this  suit  had  been  instituted  against  the  representatives  of 
Robert  B.  Smith,  to  settle  differences  ari.sing  out  of  or  relating  to  the  estate  of 
A'illiam  Smith,  it  could  not  be  maintained  without  making  the  other  parties 
,iterested  in  the  estate  of  William  Smith  parties.  It  is  essential,  in  such  a  suit,  to 
iscertain  the  shares  of  the  children  and  the  other  parties  interested  in  William 
•mith's  estate  arising  out  of  these  transactions.  It  undoubtedly  may  become 
ecessary  to  go  into  various  matters  in  which  the  children  have  no  interest,  but  that 
'  one  <loes  not  make  a  bill  multifarious.  It  frequently  happens  that  one  of  several 
;;siduary  legatees  has  mortgaged  his  share  before  the  suit  is  instituted,  the  mortgagee 
;,  in  consequence,  made  a  part}',  and  questions  of  ditticuity  may  and  do  constantly 
I'ise  between  the  mortgagor  and  his  mortgagee  in  which  the  other  residuary  legatees 
|ive  no  concern  ;  still  the  mortgagee  is  a  necessary  party  to  the  suit,  and  the  rights 
i:  the  legatees  cannot  be  ascertained  without  making  him  a  party.  The  way  in 
jhich  the  Court  deals  with  such  cases  is  by  making  the  costs  fall  on  the  mortgaged 
iiare,  and  the  Court  takes  care  that  one  residuary  legatee  does  not  pay  the  costs  of 
licertaining  the  rights  between  another  and  his  mortgagee  with  which  he  has  no 
bncern.  The  same  thing  may  arise  in  the  present  case.  With  regard  to  the 
..irchase  of  the  annuity  and  the  compromise  of  the  rights  of  Harriott  Wiggett,  it  is 
;3S8ible  that  the  children  of  Robert  B.  Smith  may  contend  that  [523]  this  transaction 
sas  entered  into  for  their  benefit  or  for  the  lienefit  of  theii'  father;  they  may  insist 
1  either  of  these  points,  and  the  rights  and  intei'ests  of  the  parties  cannot  be  ascer- 
I'.ined  except  by  a  suit.  There  are  other  questions  respecting  the  furniture  and  the 
liyment  of  legacy  duty,  which  mu.st  be  determined  in  the  administration  of  A^'illiam 
!inith's  estate,  and  in  these  questions  these  children,  so  fai'  as  relates  to  such 
liestions,  are  necessary  parties.  They  may  possibly  have  no  interest  in  some  of  the 
latters,  as  in  the  accounts  of  Robert  B.  Smith's  estate,  but,  because  a  Plaintiti'  prays 
ir  more  than  he  is  entitled  to,  it  does  not  prevent  his  having  .so  much  of  the  relief 
ji  he  may  be  entitled  to,  unle.ss  the  matters  be  so  unconnected  that  they  cannot  be 
i'oved  in  the  same  suit. 

t  That  is  the  view  I  should  take  of  this  case  if  the.se  were  original  suits  for  the 
llministration  of  William  Smith's  estate.  But  it  was  argued  that  if,  in  fact,  this  is 
I  suit  for  that  purpose,  and,  so  far,  proper  and  fit  for  that  purpose,  its  object  may 
!)  effected  in  tiie  administration  suit  which  originated  in  a  summons,  and  which  is 
bw  pending  in  this  Court ;  that  if  the  Chief  Clerk  has  not  certified  these  matters  as 
\i  ought,  the  Plaintiffs  may,  by  objecting  to  the  certificate,  bring  these  matters  before 
lo  Court,  and  that  it  would  be  injurious  to  the  new  practice  if  the  Court  were  not 
'  determine  these  questions  under  the  administration  decree. 

!  I  have  considerable  doubts  whether  the  supplemental  relief  could  have  been 
liccessfully  olitained  in  respect  of  these  transactions,  which  involve  questions  between 
t'illiam  Sinitii's  estate  and  the  legal  personal  re])resentative  of  luil)ert   15.  Smith. 


'ithout  the  dis])ii.sal  of  these  questions,  [524]  which  a  common  flocree  will  not  reach. 
I  this  bill  ha<l  l)een  confined  solely  to  the  questions  which  could  not  be  determined  in 
jie  other  suit,  the  Plaintitis  would  be  entitled  to  relief,  and  some  account  and  incpiiry 
lould  be  necessary  for  tliat  purpose.  I  think  the  Plaintiffs  have  established  a  right 
}i  some  in(|uii-y  and  decree  in  respect  of  these  matters. 

I  I  am  of  opinion  that  the  demurrer  for  multifariousness  and  want  of  equity  cannot 
j)  sustained. 

I  at  first  doulited  whether  the  demurrer  ore  /<'«».<  for  want  of  equity  could  be 
jised  when  the  only  demurrer  on  record  was  for  niultifariousncss,  but  the  latest 
lithorities  seem  to  establish  that  it  could. 


R.  v.— 23 
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[524]    CoBBETT  V.  Brock.    Mai/  5,  1855. 
[See  Carnegie  v.  Carnegie,  1874,  30  L.  T.  462.]  • 

When  a  man  obtains,  without  consideration,  a  security  from  a  lady  to  whom  he  i 
engageil  to  be  married,  the  Court  requires  him  to  shew  the  bond  Jides  of  thi 
transaction.  ; 

A  debtor  induced  a  lady,  to  whom  he  was  engaged,  to  become  security  for  a  debli 
After  the  marriage,  she  insisted  that  she  had  been  imposed  upon.  Held,  that  th 
only  duty  of  the  creditor  (who  was  aware  of  the  relation  between  the  parties 
towards  the  lady  was  to  see  that  she  had  proper  professional  assistance,  and  tha 
any  fraud  or  misrepresentation  of  the  debtor  in  the  transaction,  of  which  th 
creditor  had  no  notice,  did  not  affect  his  security. 


At  the  end  of  1849  Mr.  Brock,  a  tailor,  was  considerably  indebted  to  the  Plaintiffs 
his  drapers,  and  they,  being  unable  to  obtain  payment,  employed  an  accountant  t 
ascertain  the  state  of  his  afl'airs,  and  contemplated  taking  proceedings  to  compel  pay 
ment  of  their  debts.  Mr.  Brock,  to  obtain  time,  promised  the  [525]  Plaintiffs  to  giv 
them  security  for  their  debt,  and  the  security  he  propo.sed  was  that  of  Miss  Sophi. 
Ann  Colyer,  a  lady  with  whom  he  stated  he  was  about  to  be  married. 

The  Plaintiffs'  solicitor,  Mr.  Pike,  accordingly  prepared  the  draft  of  a  security 
whereby  Miss  Colyer  mortgaged  her  reversion  in  some  real  estate  for  securing  th 
debt.  On  the  21st  of  January  18.50  Mr.  Pike  sent  the  draft  to  Mr.  Brock,  with  , 
letter,  which  was  as  follows  : — "  I  send  draft  of  the  proposed  security  in  favour  c» 
Messrs.  Cobbett  and  Mr.  Gabriel  [the  Plaintiffs]  for  your  perusal,  and  when  you  hav 
satisfied  yourself  of  its  accuracy,  be  so  obliging  as  to  send  it  to  Miss  Colyer,  uilh  //,' 
partiadar  request  that  she  will  get  some  respectable  solicitor  to  peruse  it  on  her  behalf  on' 
advise  with  her  on  its  effect  and  provisions." 

The  draft  was  returned  approved  by  Mr.  Basham,  a  solicitor  on  behalf  of  Mi 
Brock  only.  Mr.  Pike  immediately  returned  it  to  Mr.  Brock,  with  the  followiiii 
letter  : — "  The  letter  which  I  sent  you  particularly  requested  that  Miss  Colyer  wouli 
have  the  draft  perused  by  a  solicitor  on  her  behalf.  If  Mr.  Basham  did  this,  pra; 
get  him,  as  soon  as  possible,  to  put  a  certificate  of  that  fact  on  the  enclosed,  but  if  h 
does  not  consider  himself  as  representing  her,  then  I  should  still  wish  her  to  b 
advised  by  some  other  solicitor  who  will  give  such  a  certificate." 

On  the  following  day  it  was  returned  to  Mr.  Pike,  with  the  approval  of  Mi 
Basham  amended,  and  stating  that  he  had  perused  the  draft,  and  approved  thereo 
on  the  part  of  Mr.  Brock  and  Miss  Colyer.  The  deed  was  engrossed,  and  Mr.  Brocl 
attended  with  Miss  Colyer,  by  appointment,  at  the  office  of  Mr.  Basham,  [526]  am 
executed  the  security,  and  the  matter  was  afterwards  completed  by  handing  it  ove 
to  the  Plaintiffs. 

There  were  subsequent  acts  of  confirmation  of  this  deed  by  Mr.  Brock  and  Mis 
Colyer,  but  these  did  not  form  the  grounds  of  the  decision  of  the  Court.  Th' 
marriage  between  them  took  place  in  October  18.50,  and  the  estate  having  fallen  int< 
possession  and  the  money  remaining  unpaid,  this  suit  was  instituted,  in  1854,  for  i 
foreclosure. 

The  relief  sought  by  the  Plaintiffs  was  resisted  both  by  Mr.  and  Mrs.  Brock 
who  insisted  that  the  deed  was  not  binding  and  could  not  be  enforced  in  this  Court 
Mrs.  Brock,  in  resistance  to  the  claim  of  the  Plaintiffs  to  be  paid  out  of  her  estate 
insisted  on  the  formularies  usual  in  such  cases.  She  said  that  the  deed  had  beei 
obtained  through  undue  influence  on  the  part  of  her  hu.sband,  and  by  fraud,  deeep 
tion,  misrepresentation,  surprise,  concealment  and  suppression  of  facts  on  the  part  o 
the  Plaintiffs  and  their  solicitor.  She  said  that  it  had  been  represented  to  her  h\ 
them,  that  the  difficulties  of  Mr.  Brock  were  merely  temporary,  that  the  Plaintiff- 
had  promised  to  afford  him  assistance  and  forego  all  interest,  and  that  she  shoulf 
never  be  called  on  to  pay  the  debt,  which  would  be  paid  out  of  the  profits  of  Mr 
Brock's  business,  whereas  he  was,  at  the  time,  in  a  hopeless  state  of  insolvency.  Ir 
addition  to  this,  she  said  that  she  did  not  employ  her  own  solicitor,  but  trusted 
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iiiruly  to  Mr.  Pike,  who  was  a  friend  of  her  husband  ;  that  the  deed  had  not  been 
ad  over  or  explained  to  her  and  had  never  been  pernsed  on  her  behalf,  and  that  she 
id  executed  it  without  proper  professional  advice.  She  stated  that  she  had  been 
ken  by  Mr.  Brock  to  the  office  of  some  solicitor,  where  she  executed  the  deed. 

[527]  The  whole  of  these  allegations,  as  regards  the  Plaintiffs,  were  positively 
;)uied,  and  were  unsupported  by  any  proof  with  the  exception  of  the  influence  which 
[t.  Brock,  under  the  circumstances  of  his  approaching  marriage,  naturally  possessed  over 
[is8  Colyer,  and  except  the  fraud  or  misrepresentation  (if  any)  on  his  part.  With 
fspect  to  the  professional  assistance  afforded  Miss  Colyer  on  the  occasion  of  this 
•ansaction,  it  appeared,  from  the  evidence  of  Mr.  Basham,  that  Miss  Colyer  was  a 
ranger  to  him,  that  he  received  instructions  from  Mr.  Brock  to  peruse  the  deed  on 
■s  behalf,  and  that  he  had  done  so,  and  that  by  his  appointment  Mr.  Brock  brought 
ilady,  whom  he  supposed  to  be  Miss  Colyer,  to  his  office,  when  they  both  executed 
iie  deed.  He  denied  (inadvertently)  that  he  had  ever  been  professionally  employed 
/  Miss  Colyer,  and  he  stated  that  he  had  never  seen  her  since. 
I  Mr.  R.  Palmer  and  Mr.  Bright,  for  the  Plaintiffs,  argued  that  the  security  was 
(jrfectly  valid  and  that  the  deed  must  be  acted  on  until  it  had  been  set  aside  by  an 
I  dependent  suit;  Jacobs  v.  likhanh  (18  Beav.  300). 

i  Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  for  Mrs.  Brock.  The  security  was  voluntary 
iid  obtained  by  undue  influence  and  misrepresentation  ;  the  parties  taking  the 
jinefit  of  it  are  bound  to  prove  the  bona  fides  of  the  transaction,  and  that  the  lady 
rjluntarily  and  deliberately  did  the  act,  knowing  its  nature  and  effect ;  Cooke  v. 
\amotb'  (15  Beav.  234) ;  Horjhtan  v.  Hoghton  (1.5  Beav.  278).  The  Plaintiffs  knew  of 
;ie  engagement  between  Mr.  Brock  and  Miss  Colyer,  and  are  bound  to  prove  these 
rcumstances,  and  they  have  failed  in  doing  so.  Besides,  they  employed  Mr.  Brock 
ii  obtain  the  security  [528]  from  her,  and  they  are  bound  by  every  representation 
lade  by  him.  She  considered  that  the  execution  of  the  deed  was  a  matter  of  form, 
!id  that  it  would  release  her  intended  husband  from  all  his  difficulties,  and  in  that 
lilief  she  mortgaged  her  estate,  without  consideration,  as  a  security,  to  the  Plaintiffs, 
r  an  utterly  hopeless  debt  due  from  Mr.  Brock.  Such  a  security  cannot,  in  equity, 
')  enforced. 
:    Mr.  Whitelcy,  for  Mr.  Brock. 

Mr.  E.  G.  White  and  Mr.  Bury,  for  other  parties. 
,  The  Mastek  of  the  Kolls  [Sir  John  Komilly].  In  cases  where  a  deed  is 
litained  by  fraud  or  undue  influence,  though  it  may  be  avoided  as  between  the 
iirties,  yet  it  cannot  be  set  aside  as  against  a  person  claiming  for  valuable 
'msideration  under  it,  and  without  notice  of  the  fraud.  The  real  question  is  this  : 
lisurae  that  a  fraud  was  committed  by  the  husband,  did  the  Plaintiffs  know  of  that 
laud? 

i  The  state  of  the  case  is  this ;  Mr.  Brock  was  indebted  to  the  I'laintifls  in 
')nsiderable  sums  of  money,  and  he  seems  to  have  had  some  apprehension  that  he 
liould  be  made  a  bankrupt  if  the  debt  was  not  paid.  He  thereupon  says  to  the 
[laintitfs,  I  am  about  to  be  allied  to  a  lady,  and  she  will  give  you  security  for  your 
'ebt.  The  solicitor  of  the  Plaintiffs  is  put  in  communication  with  Mr.  Brock,  who 
JDes  to  the  lady  and  makes  some  representations.  I  will  assume  them  to  have  been 
jilse,  and  that  he  stated  that  his  difficulties  were  temporary,  and  that  this  security 
ould  afford  him  the  means  of  getting  over  his  embarrassments.  Assuming  all  this, 
'lere  is  not  a  tittle  of  evidence  that  the  Plaintiffs  desired  him  to  say  so,  or  that  they 
I  ere  parties  [529]  to  his  misrepresentations.  All  they  did  was  to  say,  "  We  will 
i>rbear  to  sue  you  or  to  make  you  a  bankrupt  provided  you  give  us  the  security  of 
i)me  other  party.'  For  the  purpose  of  preparing  the  security  they  employed  a 
i)licitor ;  but  he  did  not  act  as  solicitor  for  this  lady,  though  he  was  a  friend  of  Mr. 
■rock,  he  repudiates  that  character  altogether,  and  in  his  letter  of  the  21st  of 
lanuary  1850  he  insists  that  she  should  have  a  solicitor  of  her  own.  He  did  not 
just  to  Mr.  Brock  to  explain  the  matter  to  Miss  Colyer  ;  for  when  the  draft  was 
liturned  to  him,  sanctioned  and  approved  by  a  solicitor  on  behalf  of  Mr.  Brock  only, 
le  says,  "This  will  not  do,  it  must  be  sanctioned  and  approved  of  by  the  solicitor  of 
Itiss  Colyer,"  and  it  was  afterwards  done. 

What  was  the  duty  of  Mr.  Pike  to  this  lady]     It  was  the  duty  of  her  own 
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solicitor,  and  not  of  the  solicitor  of  the  Plaintiffs,  to  protect  her.  Mr.  Pike  did  no 
affect  to  be  her  solicitor :  all  he  rei|iiired  was,  that  she  should  have  a  solicitor  of  he 
own  ;  it  was  the  duty  of  her  solicitor  to  ascertain  that  she  knew  what  she  was  abou 
to  do,  and  the  Plaintiffs'  solicitor  was  bound  to  trust  to  the  note  of  her  solicitor  tha 
the  deed  had  been  approved  by  him  on  her  behalf. 

If  I  wore  to  hold,  that  by  reason  of  any  misrepresentations  of  Mr.  Brock  th 
transaction  could  not  stand,  the  result  would  be,  that  no  debtor  could  obtain  th 
forbearance  of  his  creditor  by  getting  a  friend  to  give  a  security  for  him,  unless  th 
solicitor  of  the  creditor  took  upon  himself  the  duties  of  the  solicitor  of  the  surety. 

There  was  ample  consideration  for  the  deed  as  between  the  Plaintiffs  and  Mr 
I'lTick,  l)y  their  forbearance  to  sue  ;  and  a  solicitor  being  employed  by  Miss  Colyci 
it  [530]  was  his  duty  to  see  that  she  tniderstood  the  matter,  and  if  he  performed  hi 
duty  the  transaction  was  perfectly  good  and  valid.  I  conceive  that  all  that  th 
Plaintiffs'  solicitor  had  to  do  was,  to  see  that  she  had  independent  professional  advict 
and  this  he  did. 

I  look  at  the  case  in  the  same  light  as  if  certain  benefits  had  been  voluntaril' 
conveyed  to  Mr.  Brock  by  Miss  Colyer,  and  he  had  afterwards  sold  them  to  th 
Plaintiffs.  The  fact  of  this  being  one  transaction  does  not  affect  the  ijucstion,  unle.'^ 
the  Plaintiffs  were  privy  to  a  fraud. 

Hitherto  I  have  assumed  that  a  fraud  was  committed  on  Miss  Colyer,  that  ther 
was  undue  influence,  and  that  it  would  be  very  difficult  for  Mr.  Brock  himself  t 
take  advantage  of  the  transaction:  still  she  knew  that  she  was  executing  securitic 
which  bound  her  property  ;  that  is  the  reasonable  inference  from  the  evidence 
Basham  must  have  considered  himself  as  her  solicitor,  for  that  was  pointedly  put  ti 
him  when  it  was  stated  that  he  must  approve  of  the  draft  on  behalf  of  the  lady  ;  hi 
did  so,  and  I  assume  he  performed  his  duty. 

What  else  was  it  po.ssible  for  Mr.  Pike  to  do  ?  It  was  not  liis  iluty  to  go  to  Mis 
Colyer  and  try  to  persuade  her  not  to  execute  the  security,  and  1  am  of  opinion  tha 
he  had  no  duty  towards  this  lady  except  to  see  that  she  had  proper  professiona 
assistance. 

I  fully  adhere  to  what  I  expressed  in  the  cases  of  Cooke  v.  Lamotte  (15  Beav.  234 
and  Hiirjhtim  v.  Ho(jhfi'n  (15  Beav.  278),  and  if  this  were  a  case  l)etween  Mr.  Brocl 
and  his  wife  1  should  require  him  to  prove  all  the  requisites  I  pointed  [531]  out  ii 
those  cases  as  necessary  to  give  validity  to  the  transaction  ;  but  when  the  securit' 
gets  into  the  hands  of  a  purchaser  for  valuable  consideration,  the  case  is  verv 
different,  unless  the  person  obtaining  the  benefit  of  it  has  been  guilty  of  or  privy  b 
the  fraud.  The  fact  of  Mr.  Brock  saying,  "I  am  about  to  marry  a  lady  who  wil 
give  you  security,"  does  not  amount  to  notice  to  them  that  this  security  could  onl\ 
be  obtained  liy  undue  influence. 

The  subsequent  transaction  stands  or  falls  with  the  original,  and  the  result  is  tha 
the  Plaintiffs  are  entitled  to  the  decree  asked. 

Note. — Dec.  5,  1855.     An  appeal  was  dismissed  with  costs  by  the  Lords  Justices 


[531]     Chilton  v.  Campbell,     illai/  8,  1855. 

The  Plaintiff,  before  tiling  interrogatories,  moved  for  an  injunction  to  stay  proceeding- 
at  law.  The  Defendant  filed  an  affidavit  displacing  the  grounds  of  defence  at  law 
The  injunction  was  refused. 

•Sir  Kobert  Campbell  was  seised  in  fee  of  some  freehold  estates,  the  title-deeds  ol 
which  were  in  the  hands  of  his  eldest  son.  Sir  John  Campbell.  In  1850  Sir  Johi 
Campbell  deposited  these  deeds  with  the  Plaintiffs  to  secure  some  monies  then  leiii 
to  him,  and  he,  at  the  same  time,  stated  that  his  father  had  left  him  the  estates  bv 
his  will  and  had  authorized  him  to  raise  money  by  a  deposit  of  the  deeds.  In  ISo.^i 
Sir  Robert,  discovering  that  the  deeds  were  in  the  hands  of  the  Plaintiff's,  deraandeil 
them,  and  afterwards  commenced  an  action  at  law  to  recover  them.  The  Plaintiff- 
thereupon,  on  the  -tth  of  May,  instituted  the  present  [532]  suit  against  Sir  Kobert 
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jcl  Sir  John,  insisting  on  their  equitable  mortgage  and  seeking  to  have  the  benefit 
it,  and  for  an  injunction  to  restrain  the  proceedings  at  law. 

The  bill  alleged  that  Sir  Kobert  expressly  authorized  his  son  to  deposit  the  titlo- 

;eds  as  a  security  for  the  actual  advances  made  to  him  by  the  Plaintift's,  or  at  all 

ents,  that  Sir  Kobert  delivered  the  deeds  of  his  son,  with  a  full  knowledge  of  his 

;tention  to  raise  money  upon  the  same.     That  if  Sir  Kobert,  in  fact,  delivered  the 

i;le-deeds  to  his  son,   or  allowed  him  to  become  possessed   thereof  without   any 

■j  press  knowledge  of  his  intention  to  raise  money  upon  the  security  of  the  same,  yet 

iat,  by  having  invested  his  son  with  the  custody  of  the  title-deeds  under   the 

'•cumstances  stated,  he  enabled  him  to  commit  a  fraud  on  the  Plaintiffs  and  ought 

iw  to  be  bound  by  the  acts  and  dealings  of  his  son  therewith. 

'  Before  any  interrogatories  had  been  filed,  the  Plaiiititt's  gave  notice  of  motion  for 
ii  injunction  to  restrain  the  proceedings  at  law,  and  no  interrogatories  had,  in  fact, 
iisn  tiled  until  the  present  day  (Sth  May). 

Sir  Kobert  filed  an  affidavit,  which  stated  as  follows : — "  Intending  that  my  son, 
■r  John,  should,  after  my  decease,  enjoy  this  property,  it  occurred  to  me  that  it 
light  be  the  means  of  saving  some  trouble  at  my  death  and  avoid  the  chance  of  the 
feds  being  mislaid,  if  I  at  once  placed  them  in  the  custody  of  my  son,  and  I 
ierefore  delivered  the  deeds  to  him,  explaining  to  him  my  intention  and  object 
lat  I  wished  this  property  should  always  remain  in  my  family."  "  I  deny  that  I 
|er,  directly  or  indirectly,  at  any  time  whatsoever,  agreed  to  allow  my  son  to 
■ise  money  on  the  [533]  security  of  the  deposit  of  the  title-deeds  of  the  property." 
'e  also  denied  that  he  ever  authorized  his  son  to  deposit  the  deeds  as  a  security  for 
ly  advances  made  or  to  be  made  by  the  PlaititifFs  or  any  other  person. 

Mr.  Terrell,  in  support  of  the  motion.  First,  the  Defendant  is  bound  to  give  a 
iscovery  by  answer,  and  the  PlaintifTs  are  entitled  to  an  injunction  in  the  meantime ; 
jnior  V.  J'ritchanl  (16  Beav.  473);  Lorell  v.  Gallmvai/  (17  Beav.  1).  Secondly,  the 
jidavits  of  the  Plaintiti's  and  Defendant  shew  a  sufficient ;;?wrt(t  facie  case  to  entitle 
18  PlaintifFs  to  an  injunction. 

1  Mr.  K.  Palmer  and  Mr.  Schomberg,  contra.  There  are  no  interrogatories  on  the 
e,  and  therefore  the  rule  docs  not  apply.  The  case  alleged  by  the  Plaintiti's  is 
l>sitively  denied  by  the  Defendant,  and  therefore  the  Plaintiffs  are  not  entitled  to  an 
Ijunction  on  the  merits. 

I   The  Master  of  the  Rolls  :  My  impression  is,  that  if  the  discovery  will  not  be 
Idefence  at  law,  and  there  is  an  equitable  case,  the  Court  requires  judgment  to  be 
Iven,  and  stays  execution. 
.    Mr.  Terrell,  in  reply. 

;  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  there  is  no 
Ise  for  the  injunction.  It  is  clear  how  the  matter  stands  ;  if  interrogatories  had  been 
jed,  and  the  Plaintiffs  sought  a  discovery  of  facts  which  might  furnish  a  defence  to 
'  e  action  at  law,  the  present  practice  of  the  Court  would  entitle  them  to  the  same 
linefit  as  under  the  old  practice,  [534]  that  is,  to  a  full  discovery.  The  case  made 
1^  the  PlaintiH's  is  not  a  defence  to  the  action  at  law,  and  if  any  injunction  were 
ranted,  it  must  be  on  equitable  grounds,  and  on  the  Plaintiffs  giving  judgment  in 
|e  action.  The  case  made  by  the  bill  is,  that  an  equitable  mortgage  was  made  by 
|ie  son  and  was  sanctioned  Vjy  the  father  ;  but  this  is  positively  denied  by  the  father, 
[be  son  had  no  interest  in  the  property,  and  the  result  is,  that  at  law  there  is  nothing 
'•  prevent  Sir  Ifolicrt  from  recovering  the  deeds.  If  the  Plaintiffs  made  out  that  the 
Iseds  had  been  deposited  by  the  son,  that  would  not  be  a  mortgage  of  the  property 
:;ainst  the  father.  If  the" Defendant  should  recover  the  deeds  without  paying  the 
ioney  advanced  by  the  Plaintiff's,  the  fact  of  their  losing  possession  of  the  deeds  would 
jrt  prevent  their  still  insisting,  in  equity,  that  there  was  a  contract  by  the  father  as 
lell  as  the  son,  that  this  property  should  be  mortgaged  to  them. 

This  is  no  case  for  an  injuiiction.     Let  the  costs  of  the  motion  be  costs  in  the 

use,  in  order  that  I  may  see  if  the  Plaintiffs  should  ultimately  establish  their  right. 
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[535]    Lane  v.  Jackson.    May  25,  26,  1855. 

An  estate  wa.s  mortgaged  to  A.,  and  afterwards  to  the  Defendant ;  the  Plaintill 
subscfiuently  obtained  a  registered  judgment  against  the  mortgagor.  The  Defendant 
then  purchased  the  equity  of  redemption,  without  searching  for  judgments.  On  o 
bill  to  charge  the  equity  of  redemption  with  the  judgment,  the  Court  held  that  tht 
defence  of  "  purchase  for  valuable  consideration  without  notice  "  was  available  in 
this  case  ;  secondly,  that,  on  the  evidence,  no  notice  was  proved  ;  thirdly,  that  ii 
was  not  incumbent  on  a  purchaser  to  search  for  judgments. 

By  a  deed  dated  the  23d  of  November  1849,  some  freeholds  were  conveyed  t( 
AVallis  and  others,  in  fee,  subject  to  redemption  on  payment  by  John  Brewer,  oi 
JE1200. 

In  1850  John  Brewer  mortgaged  the  same  property  to  the  Defendant  Jackson,  foi 
securing  £1300,  subject  to  the  prior  mortgage. 

In  January  1851  the  Plaintiti'  Lane  obtained  a  judgment  against  John  Brewer 
■which  was  duly  registered  under  the  statute  1  it  2  Vict.  c.  110,  s.  19,  on  the  7th  o: 
July  1851. 

In  1851  Jackson  purcha.sed  from  John  Brewer  the  equity  of  redemption  of  thi 
property  for  £150,  and  it  was  conveyed  to  him,  subject  to  the  first  mortgage  foi 
£1200,  by  a  deed  of  the  5th  of  September  1851,  to  which  Turnbull  was  a  paity. 

The  Plaintiff  instituted  this  suit  in  March  1852  against  Jackson  alone,  insisting 
that  the  Defendant  and  his  solicitor,  Mr.  Turnbull,  had  notice  of  the  Plaintiti's  judg 
ment,  at  the  time  of  the  purchase  of  the  equity  of  redemption.  He  alleged  tha' 
Turnbull  had  searched  for  judgments,  or  if  not,  that  he  had  wilfully  omitted  to  do  so 
in  oi-dcr  not  to  be  ati'ected  with  notice  of  the  judgments  against  John  Brewer.  Tht 
[536]  bill  prayed  a  declaration,  that  the  amount  of  the  judgment  was  a  charge  on  thi 
estate,  that  the  estate  might  be  sold, and  the  proceeds  applied  in  payment  of  the  Plaintiti' 
judgment  debt. 

The  Defendant  positively  denied  having  had  any  notice  of  the  judgment,  but  i 
appeared,  that  on  the  purcha.se  and  previously  thereto,  Tuinbull  had  been  employe( 
as  the  solicitor  both  of  Jackson  and  Biewer.  j 

Brewer,  in  his  affidavit,  made  on  behalf  of  the  Plaintiff,  deposed  as  follows:—! 
"  Previous  to  the  completion  of  the  .sale  to  the  Defendant,  considerable  negociatio 
took  place  between  me  and  Turnbull,  with  respect  to  such  sale,  and  as  to  the  price,  & 
and  ultimately,  in  or  about  the  beginning  of  the  month  of  September  1851,  I  had 
conversation  with  Turnbull,  relative  to  the  sale  of  my  property,  subject  to  the  charg 
thereon,  when,  in  the  course  of  such  conversation,  Turnbull  informed  me  to  the  eff( 
following : — That  he  could  procure  me  £150  for  my  interest  therein,  adding,  that  if 
would  not  take  that  sum  I  should  get  nothing.  In  reply  to  which,  and  with  referen 
to  the  insufficiency  of  the  said  sum  of  £150  to  free  me  from  my  judgment  debts,- 
said  to  Turnbull,  the  words  or  to  the  effect  following : — What  am  I  to  do  with  tl 
judgment  ?  (thereby  meaning  and  alluding  to  the  judgment  of  Richard  Kirkmi 
Lane  and  others)  when  Turnbull  answered,  'You  must  manage  as  well  as  you  can.'" 

This  conversation  was  as  positively  denied  by  Turnbull.  He  also  denied  all  notiC' 
of  or  suspicions  of  any  judgment  of  the  Plaintiff".  He  said,  "I  did  not  search  th 
registry  of  judgments  for  judgments  against  Biewer,  and  it  is  not  my  custom  o 
practice,  when  concerned  for  a  purchaser  or  mortgagee,  to  cause  the  .said  [537]  registp 
of  judgments  to  be  searched  for  judgments  against  the  vendor  or  mortgagor.  I  mos 
positively  say  that  I  did  not  omit  to  search,  in  order  that  the  Defendant  should  no 
be  affected,  by  reason  of  such  search,  with  notice  of  judgment  against  Brewer,  or  froii 
any  other  improper  motive  ;  but  I  omitted  to  make  such  search  conformably  will 
my  usual  custom  and  practice,  and  because  I  did  not  consider  the  same  to  be  necessary. 
There  was  .some  evidence  of  Tuinbull  having,  in  May  1850,  witnessed  a  consen 
to  a  Judge's  order,  in  a  suit  of  Nrxjielil  v.  Breuvr,  to  Nesfield's  signing  final  judgmen 
against  Brewer,  in  case  his  debt  should  not  be  paid  on  the  8th  of  July  1850.  It  di( 
not,  however,  appear  what  was  done  upon  it. 

The  cause  now  came  on  for  hearing. 
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Mr.  K.  Palmer  and  Mr.  Flather,  for  the  Plaintiff.  First,  the  Defendant  Jackson 
ites  that  he  had  no  notice  of  the  Plaintiff's  judgment,  but  that  is  immaterial, 
cause  the  interests  are  equitable,  and  the  charges  rank  according  to  their  dates. 
I  Secondly,  Turnbull  was  solicitor  both  to  the  vendor  andjpurchaser ;  he  was  a  party 
I  the  deed  of  September  1849,  and  was  aware  of  the  state  of  Brewer's  affairs,  and 
the  pending  judgment  in  Nesfiehl  v.  Brewer.  He  had  either  actual  notice  of  the 
idgraent,  or  must  be  deemed  to  have  had  constructive  notice,  for,  contrary  to  the 
liversal  practice  in  such  cases,  he  wilfully  abstained  from  searching  the  registry, 
urposely  to  defeat  Brewer's  judgment,  by  shutting  his  eyes  to  its  ex-[538]-istence. 
aey  referred  to  Allen  v.  Knight  (5  Hare,  272) ;  Jones  v.  Smith  (1  Hare,  43). 

Mr.  Lloyd  and  Mr.  Toller,  for  the  Defendant.  Jackson  is  a  honA  fide  purchaser 
ir  valuable  consideration,  without  notice,  and  the  Court  will  not  interfere  in  favour 
I  a  judgment  creditor  as  against  such  a  purchaser;  Attorney-General  v.  JVilkins  (17 
!;av.  285;  and  see  Finch  v.  Shaw,  19  Beav.  500). 

There  was  no  obligation  to  search  the  registry,  for,  if  that  were  so,  the  law  would 
'ipute  notice  of  everything  that  might  be  ascertained  from  the  search,  or,  in  other 
prds,  the  registry  would  itself  be  notice  to  all  the  world,  which  it  undoubtedly  is 
lit.  You  must  shew  a  wilful  intentional  omission  to  search,  for  the  .sake  of  avoiding 
Mice,  and  this  is  not  proved.  The  2  Vict.  c.  11,  s.  5,  was  introduced  by  Lord  St. 
ponards,  for  the  verj^  purpose  of  relieving  purchasers  for  valuable  consideration, 
130  are  not  to  be  affected  by  registered  judgments  more  extensively  than  they  were 
rraerly  by  docketed  judgments. 

;  The  Ma.ster  of  the  Rolls.  If  it  were  the  duty  of  purchasers  to  search  the 
.gistry  of  judgments,  there  would  always  be  notice.  There  is  no  e\idence  that  the 
'inoiit  in  Xesfield  v.  Brewer  resulted  in  a  judgment  against  Brewer,  and  none  appears 
I  have  been  registered.  I  will  read  the  evidence  and  dispose  of  the  case  to-morrow 
jorning. 

I  Maij  26.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  This  case  raises  a 
jmple  question  of  evidence.  The  [539]  case  is  this : — The  Plaintiff  had  a  judgment 
';aiiist  Brewer,  and  some  time  after  the  judgment  had  been  entered  up  and  registered, 
Irewer  sold  his  estate,  which  was  an  equity  of  redemption,  to  Jackson,  the  Defendant, 
.ickson  says  he  is  a  purchaser  for  valuable  consideration  without  notice.  If  he  be,  I 
V.'  already  held  that  such  a  defence  is  applicable  to  equitable  as  well  as  to  legal  titles 
I'Hi  the  authority  of  a  case  decided  by  Lord  St.  Leonards.  The  Defendant  is  there- 
ire  entitled  to  the  benefit  of  the  doctrine,  if  he  had  no  notice. 

I  If  he  had  any  notice,  it  must  have  been  constructive  notice  through  Turnbull,  who 
I  ted  as  the  solicitor  of  Brewer  and  of  the  Defendant  in  the  transaction  relating  to 
i.e  purchase  of  the  equity  of  redemption.  Turnbull  having,  in  September  1851, 
jted  for  both  parties,  it  is  .said  that  all  the  information  which  he  had  at  that  time, 
I  solicitor  of  Brewer,  he  had  also  as  solicitor  of  Jackson.  The  only  question  is, 
ihether  Turnbull  had  notice  of  the  Plaintiff's  judgment.  He  asserts  that  he  had  not. 
I  The  burden  of  proving  notice  lies  on  the  person  who  asseits  it,  viz.,  the  Plaintiff; 
|id  the  evidence  on  which  he  relies  consists  of  a  passage  in  the  evidence  of  Brewer, 
iid  this  passage  is  to  this  effect: — "Previous,"  &c.,  .  .  .  "what  am  I  to  do  with  the 
iidgment?"  [whether  this  word  is  "judgments"  or  "judgment,"  in  the  plural  or 
Ingular,  I  do  not  know].  This  conversation  is  positively  and  distinctly  denied  by 
'urnliuU. 

I    I  have  frequently  stated  that  where  the  positive  fact  of  a  particular  conversation 

j  stated  to  have  taken  place  between  two  persons  of  equal  credibility,  and  one  states 

|)sitively  that  it  took  place  and  the  other  as  positively  denies  it,  I  believe  that  the 

lords  were  said,  [540]  and  that  the  person  who  denies  their  having  been  said  has 

j'rgotten  the  circumstance.     By  this  means  I  give  full  credit  to  both  parties.     But 

I  this  case,  if  I  believe  that  these  words  were  said,  they  amount  to  nothing.     The 

leslion  is  as  to  a  judgment  duly  entered  up  and  registered,  with  respect  to  which 

irewer  says,  "  What  am  I  to  do  with  the  judgment !'    speaking  of  debts  generally  ; 

lonuld  not  hold  that  these  words  even  expressed  notice  of  a  jud";mont  having  been 

I'll  up  and  registered.     He  says,  Turnbull  informed  me  "to  the  effect  following" 

[His  Honor  here  read  the  pas.sage  stated,  ant'\  page  5;?6],  "my  judgment  debts." 

he  only  refers  to  debts  is  obvious  from  this,  if  it  were  of  any  importance. 


I 
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1 , 

Turnbull  swears  positively  that  he  did  not  know  of  the  judgment,  and  that  these! 
words  were  never  said.  In  that  state  of  things  it  would  be  going  too  far  to  say! 
that  client  or  solicitor  to  be  fixed  with  notice  of  a  registered  judgment.  ] 

On  the  whole,  I  think  there  was  no  notice  to  the  Defendant,  Jackson,  of  thej  i 
Plaintifl's  registered  judgment,  and  the  result  is  that  the  bill  must  be  dismissed  with| 
costs.  ' 


Note. — Under  the  1  i^'  2  Vict.  c.  110,  s.  13,  a  judgment  operates  as  a  charge  oil' 
the  real  estate  of  the  debtor,  but  the  charge  cannot  be  enforced  for  twelve  months.! 
The  statute,  though  it  gives  this  charge,  unfortunately  provides  no  means  of  preserving! 
it,  or  of  preventing  the  judgment  debtor  aliening  the  land,  for  valuable  consideration, 
to  a  purchaser  without  notice,  and  thus  (as  in  the  case  in  the  text)  defeating  the! 
ch.arge.  It  is,  perhaps,  possible,  by  instituting  a  suit  for  the  protection  of  the' 
creditor's  interest  and  registering  a  &  pcmlruK,  to  prevent  the  charge  from  being  thus' 
defeated.  See  Biisted  v.  WilkiTis,  3  Hare,  235  ;  Watts  v.  Jefferyes,  3  Mac.  &  Gor.  372  ;j 
lieece  v.  Taylor,  5  De  Gex  &  Sm.  480. 

[541]    Gerr.\kd  v.  Butler.    May  26,  1855. 

Where  there  is  an  absolute  appointment  to  A.,  an  object  of  the  power,  followed  by 
a  qualification  limiting  the  interest  of  A.  to  a  life  interest,  with  remainder  to 
persons  not  objects  of  the  power,  the  latter  being  void,  A.  takes  absolutely,  under 
the  prior  appointment. 

A  testatrix,  having  a  power  to  appoint  a  fund  to  her  children,  appointed  it  in  this 
form : — Amongst  my  children  A.,  B.,  C.  and  D.,  the  share  of  A.  to  be  upon  the 
trusts  of  her  marriage  settlement,  and  to  be  paid  to  the  trustees  thereof.  A.  was 
the  only  person  in  the  marriage  settlement  within  the  power.  Held,  that  she  took 
her  share  absolutely. 

By  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Fowler,  in  1788,  a  sum  of 
.£3000  was  provided  for  the  younger  children  of  the  marriage,  to  be  paid  at  such  times, 
in  such  shares,  and  subject  to  such  conditions  as  Mr.  Fowler  and  Mrs.  P"owler  jointly, 
or  the  survivor  of  them,  by  any  deed  or  will,  should  appoint ;  and,  for  default  thereof, 
then  to  be  equally  divided  amongst  such  children. 

On  the  6th  of  December  1816  Mr.  and  Mrs.  Fowler  appointed  to  their  daughter 
Elizabeth  one-sixth  of  the  fund  which  was  settled  by  her  marriage  settlement,  dated 
the  7th  of  December  1816,  upon  her  and  her  husband,  successively  for  life,  and  after 
the  death  of  the  survivor,  upon  trust  for  all  their  children,  in  such  shares  as  they  or 
the  survivor  of  them  should  appoint,  and  in  default  of  appointment  then  share  and 
share  alike. 

Mrs.  Fowler  survived  her  husband,  and  by  her  will  (after  mentioning  her  settle- 
ment and  that  of  her  daughter  Elizabeth)  she  appointed  two-.sixths  of  the  fund  as 
follows :  "  unto  and  equally  among  my  said  younger  children,  Elizabeth  Gerrard, 
Kichard  Butler,  Sarah  Fowler,  and  William  Fowler,  the  shares  of  my  saul  dauffhler 
Elizabeth,  to  be  upon  such  trusts  as  are  declared  of  her  former  pmiion  in  her  said  marm'je 
settlement,  and  to  be  accordingly  paid  to  the  trustees  thereof  therein  named." 

The  share  thus  appointed  to  Elizabeth  was  repre-[542]-sented  by  a  sum  of 
£277,  15s.  7d.  £3  per  cents.  The  Plaintiff,  who  was  the  legal  personal  repre- 
sentative of  Elizabeth  Gerrard,  who  had  died  in  1839,  now  claimed  the  fund. 

Mr.  Koupell  and  Mr.  Wynne,  for  the  Plaintiff.     There  is,  in  the  first  instance,  a 
valid  and  absolute  appointment  to  Elizabeth   Gerrard,   and  there  is  a  subsequent 
invalid  attempt  to  modify   the  gift,  which,  being  in  favour  of  grandchildren  and 
beyond   the  power  of  the  testatrix,   is  void.     The  prior  absolute  appointment  to  i 
Elizabeth  remains;  Ring  v.  Hardwick  (2  Beav.  352);  and  her  representative  is  there- r 
fore  entitled  to  the  fund. 

Mr.  Caiy,  contra.  In  Rinfj  v.  Hardwick,  and  similar  cases,  there  was  an  absolute 
gift,  in  the  first  instance,  followed  by  an  attempt  to  control  it,  in  an  independent 
passage ;  but  here  the  whole  appointment  and  its  modification  are  contained  in  one 
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ntence,  and  the  direction  that  the  appointed  fund  shall  be  subject  to  the  trusts  of 
le  settlement  forms  an  essential  portion  of  the  gift  itself,  and  cannot  be  separated 
era  it.  The  fund  is  to  be  paid  to  the  trustees,  to  bo  held  on  certain  trusts;  this 
iakes  a  distinction  in  the  construction  of  such  gifts,  as  was  pointed  out  by  Lord 
,ottenham  in  Lassence  v.  Tierncy  (1  Mac.  &  Gor.  565).  Lord  St  Leonards  observes. 
We  should  be  careful  how  to  apply  this  doctrine  ;  for  whore  the  absolute  apparent 
i  f t  is  explained  to  be  only  a  life  interest,  to  which  are  added  void  gifts,  we  might 
\i  led  to  suppose  that  a  gift  to  an  object  of  the  power  for  life,  with  a  gift  over  to  his 
lildren  not  objects  of  it,  would  vest  the  absolute  property  in  the  object;  which  is 
mtrary  to  the  settled  rule." — Sugden  on  Powers  (vol.  2,  p.  74  (7th  edit.)).  The 
'!sult  is  that  Mrs.  Gorrard  took  for  life  only.  [543]  He  referred  to  Kampf  v.  Jones 
:!  Keen,  756);  Peanl  v.  Kehnoich  (15  Beav.  166);  Chambers  v.  Brailsford  (18  Ves. 
[38);  HolMaij  v.  Uvertm  (14  Beav.  467). 
1    Mr.  Osborne  and  Mr.  Biron,  for  other  parties. 

f  The  Master  of  the  Rolls  [Sir  John  Komilly].  These  cases  depend  on  nice 
'istinctions,  and  one  case  is  seldom  an  authority  for  another,  for  they  turn  much  on 
^le  particular  expressions  used.  I  think,  however,  that  the  principle  which  governs 
iiese  cases  may  be  drawn  from  the  cases  of  Carver  v.  Binvks  (2  Kuss.  &  Myl.  301) ; 
'id  PiiiKj  V.  llarduick  (2  Beav.  352).  The  question  is  this:  whether  the  words  of 
jpointment  are  sufficient  to  vest  the  property  in  the  objects  of  the  power  absolutely, 
|ith  a  superadded  condition  not  warranted  by  the  power,  or  whether  the  superadded 
'  rms  constitute  an  essential  part  of  the  gift  itself.  Applying  the  rule  to  this  case,  I 
link  that  they  arc  superadded  words,  and  not  words  forming  part  of  the  original 
ift.  The  direction  that  the  fund  shall  be  held  on  the  trusts  of  the  daughter's 
'jttlement  is  by  a  distinct  and  separate  sentence  and  forms  no  part  of  the  gift  to 
jlrs.  Gerrard.  If  it  had  been,  "  I  direct  one-fourth  of  the  appointed  fund  to  be  paid 
)  the  trustees  of  the  settlement  of  my  daughter,  Mrs.  Gerrard,  upon  the  trusts  of 
ler  settlement,"  I  should  not  have  doubted  that  the  appointment  was  to  all  the 
Ibjects  of  that  settlement,  and  therefore  void,  except  so  far  as  Mrs.  Gerrard  was 
iterested.  But  the  words  are  these :  The  remaining  two-thirds,  &e.,  I  appoint 
'nto  "my  said  younger  children,  Elizabeth  [544]  Gerrard,  liichard  Butler,  Sarah 
owler  and  William  Fowler."  This  is  a  simple  appointment  amongst  these  four 
jersons.  The  next  part  of  the  sentence,  "  the  share  of  Elizabeth  to  be  upon  such 
i'usts,"  itc,  &c.,  clearly  forms  no  part  of  the  appointment  to  her  other  three  children, 
,id  therefore  forms  no  part  of  the  appointment  amongst  the  four.  There  is  an 
jbaolnte  appointment  to  the  four,  and  the  testatrix  then  goes  on  to  say,  "  the  share 
if  Elizabeth  to  be  upon  such  trusts,"  &c.  "What  share?  Why,  the  share  which  she 
iad  just  appointed  to  be  held  on  the  trusts  of  her  settlement,  "and  to  be  accordingly 
jaid  to  the  trustees  therein  named."  It  appears  to  be  an  absolute  appointment,  with 
i  superadded  direction  in  what  manner  the  shares  of  Elizabeth,  created  by  the 
irevious  appointment,  complete  and  perfect  in  itself,  is  to  be  held.  It  is  the  same  as 
i'  she  had  appointed  a  share  absolutely  to  Elizabeth,  and  then  added  a  direction,  that 
[;  was  for  her  for  life  and  afterwards  to  go  to  her  children  ;  or  had  then  repeated  the 
irusts  of  the  settlement,  limiting  the  fund  to  her  husband  for  life,  and  afterwards  to 
iheir  children.  It  is  something  superadded  to  the  absolute  appointment  which  had 
[reviously  taken  place. 

i     I  am  of  opinion,  in  this  case,  that  the  words  of  the  appointment  are  sufficient  to 
jest  the  share  in  her  absolutely,  and  that  the  superadded  direction  is  one  which 
iinnot  be  maintained,  and  is  void.     The  result  is,  that  the  legal  personal  reprosenta- 
ve  of  Mrs.  Gerrard  is  entitled  to  the  fund. 


I 


Note. — See  Stephens  v.  Gadsden,  20  Beav.  463. 


R.  v.— 23* 
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[545]    In  re  Thomson.     May  23,  24,  30,  1855.  ; 

[S.  C.  24  L.  J.  Ch.  599 ;  1  Jur.  (N.  S.)  718 ;  3  W.  R.  474.]  ' 

On  payment  of  a  solicitor's  bill,  the  client  is  entitled  to  the  possession  of  letter 
written  to  the  solicitor  by  third  parties,  but  not  to  copies  of  letters  written  by  th 
solicitor  to  third  parties,  unless  they  are  paid  for  by  the  client. 

Seinhle,  that  a  solicitor  is  entitled  to  retain  the  original  letters  written  to  him  by  hi 
client. 


The  Petitioner,  Mrs.  Lowe,  employed  Mr.  Thomson  as  her  solicitor,  from  Jul' 
1853  to  February  1855,  when  she  discharged  him  and  retained  other  solicitors.  Mi 
Thomson's  bill  of  costs  being  paid,  he  handed  over  to  the  new  solicitors  the  deed- 
books,  papers  and  writings  belonging  to  the  Petitioner,  except  the  original  letter 
addressed  to  and  received  by  him  as  the  Petitioner's  solicitor,  and  relating  exclusivel' 
to  her  business,  and  except  copies  of  letters  written  by  him  as  the  Petitioner's  solicitoi 
and  exclusively  relating  to  her  business,  which  copies  had  been  made  by  him  and  ha' 
not  charged  for  in  his  bill  of  costs.  These  he  declined  to  deliver  up,  but  he  ottered  t- 
furnish  copies  of  both  classes  of  letters  at  the  expense  of  the  Petitioner.  This  proposa 
being  unsatisfactory  to  Mrs.  Lowe,  she  presented  a  petition  for  the  delivery  up  o 
these  letters  and  copies,  and  which  she  alleged  were  important  to  her  interests. 

Mr.  Waller,  in  support  of  the  petition.  First,  the  letters  written  to  the  solieito 
on  his  client's  affairs  were  received  by  him  and  are  now  in  his  possession,  as  the 
solicitor  and  agent  of  his  client.  They  belong  therefore  to  the  client,  and,  thi 
pecuniary  claims  of  the  solicitor  being  fully  satisfied,  the  Petitioner  is  entitled  to  thei 
possession.  Secondly,  the  copies  of  the  letters  written  by  the  solicitor  were  made  ii 
the  usual  and  proper  discharge  of  his  duty,  and  they  are  as  important  to  the  client  a- 
the  original  letters  to  which  they  are  answers.  They  belong  to  the  Petitioner  ant 
their  possession  is  es-[546]-sential  in  order  to  understand  and  to  explain  the  cor 
respondence  which  has  taken  place  relative  to  her  affairs.  They  form  part  of  hei 
documents,  and  it  would  be  a  great  hardship  to  compel  her  to  pay  for  copies  o 
documents  already  made. 

Mr.  Morgan,  contra.  The  solicitor  has  the  property  or  at  least  a  qualified  propert} 
in  the  letters  sent  to  him,  and  he  is  entitled  to  retain  possession  of  them  ;  J'upe  v 
Curl  (2  Atk.  342)  ;  Gee  v.  Fritchanl  (2  Swanst.  415).  They  do  not  belong  to  the 
client  and  would  not  come  within  the  terms  of  the  common  order  for  delivery  "  upo: 
oath  of  all  deeds,  X'c,  belonging  to  the  Petitioner."  As  to  the  copies  of  the  letter.' 
written  by  the  solicitor,  they  were  made  in  his  letter-book,  for  his  own  protection  am 
justification,  and  at  his  own  expense,  for  they  were  neither  charged  for  in  the  bill  ol 
costs  nor  paid  for  by  the  client.  Charges  for  copies  of  such  letters  are  never  allowec 
upon  taxation.  If  the  client  requires  copies,  she  must  bear  the  expense  of  making 
them.     He  referred  to  an  unreported  case  of  E.t  parte  Bosville,  before  Baron  Parke. 

Mr.  Waller,  in  reply.  As  to  the  copies  of  the  letters  in  question,  the  petition  does 
not  allege,  in  words,  that  they  are  charged  for,  but  it  does  so  inferentially,  for  tht 
copies  are,  in  fact,  taken  and  retained  solely  for  the  benefit  of  the  client,  and  they 
are  considered  and  paid  for  in  the  charge  for  the  letters  themselves.  If  the  solicitor 
desires  copies  of  any  of  the  letters  for  his  own  purposes,  he  may  take  them  at  his  own 
expense. 

The  M.A.STER  ok  the  Rolls.  I  am  at  present  of  opinion  that  the  copies  of  letters 
written  by  the  solicitor  and  copied  in  his  own  letter-book  cannot  be  ordered  to  be 
given  up,  and  that  if  the  [547]  client  wants  copies  of  them,  she  must  pay  for  them, 
but  as  to  the  original  letters,  I  shall  reserve  my  judgment. 

May  30.  Th"e  M.\ster  of  the  Rolls  [Sir  John  Romilly]  in  substance  said  :— The 
copies  made  by  the  solicitor  of  letters  written  by  him  to  third  parties,  on  his  client's 
business,  were  made  for  his  own  benefit  and  protection,  and  were  neither  charged  for 
by  him,  nor  paid  for  by  his  client.  If  therefore  the  client  requires  copies,  she  can 
only  have  them  on  the  terms  of  paying  for  them. 
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No  question  arises  as  to  the  letters  from  the   client  to  her  solicitor,  but  my 

ipression  is  that  the  solicitor  would  be  entitled  to  retain  them. 

':  As  to  the  letters  written  to  the  solicitor  by  third  parties,  relating  exclusively  to 
'le  client's  business,  I  think  that  they  having  been  received  by  the  solicitor  as  the 

,'ent  of  the  client  she  is  entitled  to  have  them  delivered  up  to  her.  My  decision  is 
;  no  way  founded  on  any  questions  of  copyright  or  qualified  ownership. 

[548]     III  re  Baker.     Baker  v.  Baker.     June  9,  1855. 

!l.  C.  on  appeal,  7  De  G.  M.  &  G.  681  ;  44  E.  R.  265 ;  6  H.  L.  C.  616  ;  10  E.  R,  1436. 
'  See  cases  cited  in  note,  10  E.  K.  1436  ;  and,  also,  Brayne  v.  Bees,  1866,  15  L.  T.  349  ; 
'.  Mkhell  V.  Wilton,  1875,  L.  R.  20  Eq.  271.] 

|he  testator  gave  his  real  and  personal  estate,  on  trust  to  raise  such  a  sum  of  money, 
fas  when  invested,  the  dividends  would  realize  the  clear  annual  sum  of  £200  a  year, 
t  and  to  pay  such  dividends  to  his  widow  for  life,  and  afterwards  to  stand  possessed 
[of  the  principal  or  trust  monies  in  trust  for  his  brothers  and  sister.  There  was  a 
[gift  to  the  same  person  of  the  residue,  "after  raising  thereout  the  money  sufficient 
i  to  realize  the  annuity  to  his  wife."  On  a  deficiency  of  assets,  held,  that  the  corpus 
f  was  liable  to  make  good  the  widow's  annuity. 

( 

'  The  testator  gave  all  his  real  and  personal  estate  to  his  brother,  Alfred  Baker, 
^on  trust,  to  convert  the  same  into  money,  and  stand  possessed  of  the  proceeds, 
upon  trust  to  raise  thereout  and  invest  in  the  Pailiamentary  stocks  or  funds  of 
ireat  Britain,  or  upon  mortgage  or  other  good  security,  siich  a  mm  of  mmeij  as,  when 
I  placed  out  or  invested,  the  dividends  or  interest  thereof  i^hall  realize  (he  clear  annual 
•/:ome  of  £200  ;  and  do  and  shall  pay  to,  or  permit  and  suffer  my  said  wife,  Elizabeth, 
;  take  and  receive  such  dividends,  interest  or  annual  income,  by  two  half-yearly 
i.yments,  for  and  during  the  term  of  her  natural  life,  provided  she  shall  so  long 
•ntinue  my  widow,  but  not  otherwise.  And  from  and  after  her  decease  or  second 
iirriage,  whichever  shall  first  happen,  it  is  my  will  and  I  further  declare  that  in  case 
Ishall  die  without  issue,  the  said  trustee  shall  stand  possessed  of  the  said  principal  or 
lust  monies,  and  the  stocks,  funds  and  securities  in  or  upon  which  the  same  shall  be 
(vested,  upon  trust  for  himself  and  my  other  brothers,  AValter  Baker  and  James 
liker,  and  my  sister,  Louisa,  the  wife  of  Thomas  Grant,  in  equal  shares  and 
loportions." 

S  There  was  a  residuary  clause  giving  the  residue  of  the  trust  monies  arising  from 
Is  real  and  personal  estate  and  effects  {after  raii<ine/  thereout  the  laoneij  sntjicient  to  realize 
I"  annuitij  for  his  said  wife),  to  the  testator's  brothers  and  his  sister. 
'  [549]  There  was  also  a  proviso  that  in  case  the  testator  died  leaving  issue,  the 
I  quests  to  his  brothers  and  sister  should  be  void,  and  that  instead  thereof  his  children 
lould  take  the  trust  monies. 

!  In  this  suit,  the  accounts,  itc,  were  taken  and  the  only  available  residue,  when 
{vested  in  consols,  would  only  produce  £100  a  year.  There  were  some  outstanding 
;sets  apparently  irrecoverable.  The  question  therefore  arose,  on  further  considera- 
')n  of  the  cause,  whether  the  deficiency  of  the  £200  a  year  ought,  or  ought  not,  to 
fi  made  up  out  of  the  corpus  of  the  residue. 

I  Mr.  Shebbeare,  for  the  Plaintiff',  the  widow,  insisted  that  deficiency  of  the  income 
I  meet  her  annuity  of  £200  a  year  ought  to  be  made  good  out  of  the  eorjius  of  the 
isidue.     He  relied  on  irrii/ht  v.  Callender.(l) 

j  Mr.  J.  H.  Palmer,  for  the  Defendant,  argued  that  the  income  of  the  fund  was 
one  liable  to  pay  the  annuity. 

!  The  Master  of  the  Rolls  was  of  opinion  that  this  case  was  governed  by  Wright 
'  ''illemler,  and  that  he  was  bound  to  follow  that  decision ;  he  declared,  therefore, 


(1)  2  De  G.  Mac.  A-  G.  652;  and  see  Hodge  v.  Lewin,  1  Beav.  431  ;  Swallmv  v. 
vallow,  1  Beav.  432,  n.  ;  May  v.  Bennett,  1  Russ.  370 ;  Mills  v.  Drewitt,  post,  632, 
id  Ingleman  v.  Worthington,  V.-C.  Kindersley,  20th  Nov.  1855. 
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that  Elizabeth  Baker  was  entitled,  during  her  life  or  widowhood,  to  the  full  araouiijs 
of  the  annuity  of  £200  bequeathed  to  her,  and  to  have  the  difference  between  tha' 
sum  and  the  amount  of  the  dividends  arising  from  the  residue  made  good  out  of  thJt 
corpus  of  the  fund.  I 

I 
Note. — On  appeal  to  the  Lords  Justices,  they  differed  in  opinion,  and  the  decisioii ' 
was  aflSrmed.     An  appeal  to  the  House  of  Lords  is  said  to  be  pending.  I 

[550]     Staeiu.e  i:  Winter.     July  2,  3,  1855. 

[S.  C.  3  \V.  K.  580.] 

A.  B.,  being  entitled  to  a  share  of  the  produce  of  a  testatrix's  real  and  personal  estate;  i 
instituted  a  suit  for  its  recoverj'  and  obtained  a  decree.  C.  D.  afterwards  filed  ;i  | 
bill  of  revivor  and  supplement,  stating  that  A.  B.  was  domiciled  at  Stuttgard,  an(J, 
that  by  a  decree  of  the  Court  there,  he  had  been  ajipointed  "  atrator  honorum,"  and' 
directed  to  get  in  the  property  for  A.  B.'s  creditors.  The  bill  prayed  a  revivorej 
and  liberty  to  prosecute  the  original  suit,  for  payment  and  additional  relief.  M 
general  demurrer  was  allowed,  on  the  ground  that  the  relief  thus  prayed  couliiij 
only  be  obtained  by  original  bill.  ' 

(. 
This  was  a  demurrer  to  a  bill,  praying  a  revivor.     The  effect  of  the  statements  ii}' 
the  present  bill,  which  set  out  at  length  the  original  bill,  was  as  follows  : — •  ; 

Matilda,  the  wife  of  Frederick  Lesinger,  was  entitled  to  one-fourth  of  the  product* 
of  the  residuary  real  and  personal  estate  of  Mrs.  Warren  Hastings.  In  1854  PVedericlJ 
Lesinger  and  Matilda  his  wife  instituted  a  suit  in  this  Court  against  the  executors  ana 
devisees,  in  trust,  for  an  account  and  payment  of  their  share.  In  that  cause  (Ledngei 
V.  Winter)  a  decree  was  made  on  the  7th  of  March  1855,  whereby  "divers  account! 
and  inquiries  were  directed,"  but  the  decree  had  not  yet  been  prosecuted,  and  if 
omitted  to  direct  any  account  of  the  monies  produced  from  the  sale  of  the  said  reaj 
estates,  or  of  the  timber  thereon,  or  of  the  timber  and  fir  poles  cut  down,  as  prayec^ 
by  the  4th  and  6th  paragraphs  of  the  prayer.  \ 

Some  part  of  the  said  share  or  inheritance  of  the  said  Matilda  Lesinger  had  beerj 
paid  under  the  directions  of  this  Court  to  the  said  Matilda  Lesinger  or  her  husband.  I 
The  said  Defendants,  Frederick  Lesinger  and  Matilda  his  wife,  are  now  and  alwayi! 
have  been  resident  and  domiciled  at  Stuttgard,  in  the  kingdom  of  Wurtemberg,  anc* 
were  married  there,  and  are  subject  to  the  jurisdiction  of  the  Eoyal  Town  Court  oij 
Stuttgard,  and,  by  the  laws  of  Wurtemberg,  the  share  or  inheritance  of  [551]  Matildr 
Lesinger  is  subject  to  the  payment  of  divers  charges  and  debts,  and  the  Royal  Towiji 
Court  of  Stuttgard  is  the  proper  and  most  convenient /o/i/w  for  the  administratioiji 
and  disposal  of  the  said  shares  or  inheritance  according  to  due  course  of  law.  \ 

By  a  decree  or  order  of  the  Eoyal  Town  Court  of  Stuttgard,  upon  a  report  duljl^ 
made  of  the  state  of  the  debts  of  Frederick  Lesinger  and  his  wife,  and  which  decre^i 
or  order  is  dated  the  17th  of  March  1855,  the  Plaintiff  was  duly  appointed  provisiona  I 
curator  honorum,  and  the  Plaintiff  was  thereby  directed  to  take  proceedings  in  London Ij 
so  that  the  said  inheritance  belonging  to  the  said  Matilda  Lesinger  should  be  placet^! 
at  the  disposal  of  the  Town  Court  of  Stuttgard,  or,  at  least,  so  that  the  same  shoulc.i 
not  be  paid  to  Matilda  Lesinger,  or  to  any  person  by  her  order,  until  it  should  havf 
been  shewn  that  the  creditors  have  been  satisfied;  "as  by  the  said  decree  or  ordei 
to  which  the  Plaintiff  craves  leave  to  refer,  or  by  a  proper  translation  thereof,  wil 
appear." 

By  a  further  decree  of  the  Town  Court  of  Stuttgard,  dated  the  2d  day  of  May 
last  past,  the  Plaintiff  was  absolutely  appointed  curator  honorum  of  the  said  property' 
and  was  directed,  forthwith,  to  take  the  necessary  steps  to  call  in  the  said  inheritanct 
which  had  reverted  to  Matilda  Lesinger,  for  the  security  of  the  creditors,  and  tc| 
receive  and  bring  the  same  under  the  control  of  the  Town  Court  of  Stuttgard,  as  thfi 
competent  Court  for  the  administration  thereof,  as  by  the  said  last-mentioned  decree] 
or  a  proper  translation  thereof,  will  appear.  i 
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j   The  bill  prayed, 

.  "  1.  That  the  suit  and  proceedings  in  Lcsim/cr  v.  [552]  IVinter  might  be  revived, 
|id  stand  in  the  same  plight  and  condition  as  the  same  were  prior  to  the  Plaintiff 
hing  appointed  such  niralor  hmwniiii;  or  assignee  as  aforesaid. 

"  2.  That  the  Plaintiff  might  be  at  liberty  to  carry  on  and  prosecute  the  said  suit 
'id  proceedings  as  directed  by  the  decree,  or  as  the  Plaintiff  might  be  advised,  in 
'spect  of  the  produce  of  the  sale  of  the  real  estate,  and  of  the  timber  and  fir  poles. 
,  "3.  That  the  share  of  Matilda  Lesinger  might  be  paid  to  the  Plaintiff,  or  other- 
[ise  placed  at  the  dispo.sal  of  the  Town  Court  of  Stuttgard,  or  otherwise  that  the 
Ime  might  not  be  paid  to  Lesinger  and  wife,  until  the  executors,  who  had  charges 
jereon,  according  to  the  laws  of  Wurtemberg,  had  been  duly  satisfied." 
!  The  executors  and  Lesinger  and  wife,  when  within  the  jurisdiction,  were  made 
tefendants  to  this  bill. 

i   The  executors  demurred  for  want  of  equity. 

'f  Mr.  Roupell  and  Mr.  Bevir,  in  support  of  the  demurrer.  First,  the  Plaintiff  has 
|)  loais  4andi  according  to  his  own  statement.  He  alleges  that  he  is  curator  hononim, 
\\  office  unknown  to  and  unrecognized  by  the  English  law.  He  does  not  state  that 
|!  is  assignee,  or  that  any  title  whatever  is  vested  in  him,  except  the  duty  of  receiving 
iie  produce  of  the  suit.  He  is  a  mere  receiver,  and  even  as  an  incumbrancer  ;)f«'7('n<e 
\e,  a  common  stop-order  is  all  that  he  is  entitled  to.  Secondly,  there  is  no  abate- 
lent  or  defect  in  the  original  suit,  and  there  is  nothing  to  justify  a  bill  either  of 
.pplement  or  revivor;  even  if  there  were,  then,  l)y  the  statute  L5  &  IG  Vict.  e.  86, 
.52,  the  imperfection  ought  to  be  cured  by  [553]  an  order  of  course.  Thirdly,  as  to 
lie  alleged  omission  with  respect  to  the  timber  in  the  decree,  which  is  set  out  in  the 
,11,  it  can  only  be  remedied  by  rehearing  oi'  by  bill  of  review,  in  which  case  the  leave 
i  the  Court  is  necessary.  Lastly,  Lesinger  and  wife,  who  are  resident  at  the  same 
ace  as  the  Plaintiff,  are  not  properly  made  parties  ;  process  is  merely  prayed  against 
icra  when  they  shall  come  within  the  jurisdiction  ;  they  ought  to  be  served. 
\  Mr.  R.  Palmer  and  Mr.  Haig,  cmlm.  Any  person  obtaining  a  charge  or  incum- 
I'ance  on  a  property  has  a  right  to  file  a  bill  to  enforce  it,  even  pcndi'ntc  litr.  The 
Kce  of  curator  Jumorum  is  well  known  :  he  is  an  assignee,  and  in  that  character  is 
(ititled  to  the  future  conduct  of  the  debtor's  suit.  The  Court  construes  a  foreign 
fstrument  by  its  plain  import ;  The  King  of  Spain  v.  Machado  (4  Kuss.  225) ;  and  the 
liswer  of  the  Defendant  will  more  clearly  shew  its  proper  construction.  The  law  of 
le  domicil  of  Lesinger  and  wife  regulates  their  rights  ;  Story's  Conff.  (.sect.  376) ;  and 
lie  bill  shews  that  the  Plaiutifi'  now  properly  represents  them  according  to  the  law 
r  Stuttgard.  The  Plaintiff  is  at  least  entitled  to  relief  respecting  the  timber,  and  if 
iiat  be  so,  the  general  demurrer  to  the  whole  relief  cannot  be  supported. 
I  The  M.vstek  ok  the  Rolls  [Sir  John  Romilly].  I  do  not  know  that  this  bill  can 
Ij  sustained.  The  case  alleged  l)y  the  l)ill  is  that  some  change  in  the  interest  of  the 
!laintiff  has  taken  place.  The  Plaintiff's  to  the  original  bill  were  entitled  to  one- 
[lurth  of  the  residuary  estate  of  the  testatrix.  This  bill  alleges  that,  by  the  foreign 
I  w,  the  creditors  of  the  husband  and  wife  are  entitled  to  have  a  charge  on  it,  and 
hat  the  Plaiiititf  [554]  is  appointed  by  the  Court  of  Stuttgard  curator  honoruni  to 
jiforce  puymeiit  of  the  charge  :  that  a])pears  to  be  the  fan-  effect  of  the  allegations  of 
jie  bill.  I  must,  therefore,  lofik  on  the  Plaintiff  in  the  light  of  a  person  having  a 
large  on  the  share  of  the  residuary  legatee  ;  but  I  do  not  know  a  case  in  which  it 
las  been  hold  that  a  person,  having  obtained  priulcnte  lite  a  charge  on  a  residue,  may 
le  a  bill  to  revive  or  to  amend  the  decree  already  made  and  make  the  charge  avail- 
pie.  If  the  money  be  in  Court,  the  usual  cour.se  is  to  obtain  a  stop-order  against 
layment  of  any  ])art  of  it  to  the  Plaintiff  without  notice.  If  the  fund  be  not  in 
iourt,  the  usual  practice  is  to  give  notice  to  the  trustees  not  to  pay  it  to  anybody ; 
.:id  if  there  is  reason  to  apprehend  that  the  trustee  will  not  act  on  that  notice,  it  is 
|ndoubtedly  in  the  power  of  the  person  who  has  obtained  a  charge  to  Kle  a  bill  to 
iiforce  hi.s  security  and  have  benefit  of  any  decree  in  the  suit.  Hut  that  this  must 
'e  an  original  bill,  in  the  strict  sense,  appears  from  what  is  stated  by  Lord  Kedesdalo 
|}p.  6.5,^98  (tth  ed.)).  He  says,  "If  a  sole  Plaintiff,  suing  in  his  own  right,  i.s 
|eprived  of  his  whole  interest  in  the  matters  in  question  by  an  event  subsequent  to  the 
istitution  of  a  suit,  as  in  the  case  of  a  bankrupt  or  insolvent  debtor,  whose  whole 
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property  is  transferred  to  assignees,  or  in  case  such  a  Plaintiff  assigns  his  wbli 
interest  to  another,  the  Plaintifl"  being  no  longer  able  to  prosecute  for  want  of  interej, 
and  his  assignees  claiming  by  a  title  which  may  be  litigated,  the  benefit  of  the  p!- 
ceedings  cannot  be  obtained  by  a  supi)lcmental  l)ill,  but  must  l)e  sought  by  an  origi(l 
bill  in  the  nature  of  a  supplemental  bill."  Here  the  bill,  if  any,  ought  to  be  ji 
original  bill,  and  should  pray  the  benefit  of  the  former  proceedings.  , 

If  I  were  to  overrule  this  demurrer  I  should  be  holding  [555]  that  a  bill  of  reviv^- 
and  supplement  might  be  instituted,  after  decree,  where  the  whole  interest  of  ijj 
Plaintiff  has  been  parted  w-ith.  If  that  be  not  allowed,  it  cannot  be  allowed  why 
the  transfer  is  partial.  \ 

Allow  the  demurrer.  | 

I 
[555]     FixcH  v.  Sh.wv.     Colyek  r.  Finch.     Jul//  3,  1855.  ! 

The  time  appointed  for  redemption  enlarged,  on   term.s,  pending  an  appeal  to  te 

House  of  Lords.  I 

I 

At  the  hearing  of  the  causes  on  the  I8th  of  July  1854  (19  Beav.  500)  a  decree Jr 
foreclosure  was  made  in  the  first  suit,  and  the  second  was  dismissed  with  costs.  Tje 
decree  was  passed  on  the  .3 1st  of  October  following,  and  Colycr,  having  enrolled  te 
decree,  appealed  to  the  House  of  Lords  on  the  14th  of  December.  It  now  stood? 
in  the  list,  and  there  was  no  prospect  of  its  being  heard  the  present  session  of  Par.- 
ment.  The  account  has  been  taken  in  Chambers,  and  a  day  appointed  for  paymef. 
It  was  now  moved,  on  behalf  of  the  Defendant  Colyer,  that  the  time  appointed  p 
redeem  might  be  enlarged,  until  ten  days  after  his  appeal  to  the  House  of  Lords  M 
been  heard  and  judgment  given  thereon.  ' 

'  It  appeared  that  Finch  was  in  poor  circumstances,  living  on  monies  borrowed  p 
the  security  of  the  property  ;  and  it  was  sworn,  and  not  contradicted,  that  if  K 
money  were  paid,  it  would  never  be  recovered  back  from  him,  in  the  event  of  to 
decision  on  the  appeal  being  in  the  Appellant's  favour.  ' 

[556]  Mr.  C.  Hall  and  Mr.  Mott,  in  support  of  the  motion. 

Mr.  K.  Palmer  and  Mr.  Osborne,  contra.  Monkhouse  v.  Caipwation  of  Bedpd 
(17  Ves.  380);  //ay  v.  Fotj  (18  Ves.  452);  The  Maym;  <(r.,  of  Glmmter  v.  /Hf 
(3  Hare,  150);  Stni-fjr  v.  Sturffe  (2  Hall  k  Tw.  469);  Seton  on  Decrees  (p.  142,  t 
edit. ;  p.  182,  2d  edit.)  were  cited. 

The  M.\ster  of  the  Rolls  [Sir  John  Komilly].  My  only  doubt  has  been  asD 
the  costs  of  the  suit.  I  think  I  must  order  Colyer  to  pay  into  Court  the  prinei  1 
and  interest  found  due  on  the  mortgage  security  (£4558).  I  must  then  direct  it) 
be  invested,  and  the  dividends  to  be  paid  to  Finch,  on  his  undertaking  to  repay  thi 
if  the  decree  should  be  reversed,  and  Colyer  must  at  once  pay  the  costs  of  suifandf 
this  application.  Thereupon  I  will  enlarge  the  time  to  redeem  until  the  1st  of  Jie 
1856,  with  liljcrty  to  apply.  : 

Mr.  11.  Palmer.     The  investment  must  be  at  the  risk  of  Colyer. 

The  M.\ster  of  the  Rolls.     That  must  be  so.(l) 

[557]     Marriott  v.  Turner.    July  4,  18.55. 

A  testator  devised  the  residue  of  his  real  estate  to  a  trustee,  until  one  of  his  grandso 
attained  twenty-one  ;  and  in  case  his  grandson  Thomas  attained  twenty-one,  i 
trust  to  pay  him  "  the  future  rents."  He  bequeathed  to  the  same  trustee  13 
residue  of  his  personal  estate  to  accumulate  until  one  of  his  grandsons  attain! 
tM;enty-one  :  and  he  directed  payment  of  "  the  aggregate  "  of  the  residue  of  5 
personal  estate  and  its  accumulations  and  the  accumulations  of  the  rents  to  ' 
grandson  Thomas,  from  and  after  his  attaining  twenty-one.  There  was  an  intery 
of  three  years  between  the  eldest  grandson   and  Thomas  attaining  twenty-o(- 

(1)  BroiKjhlon,  v.  Pitchfmd,  6  Madd.  295 ;  Taylor  v.  Waters,  I  Myl.  &  Cr.  266;  al 
Bridger  v.  Wickens,  V.-C.  Stu*t,  3  Dec.  1855.  ; 
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Held,  that  the  rents  during  that  interval  were  undisposed  of  and  passed  to  the 
heir  at  law. 


The  testator,  after  certain  devises,  &c.,  devised  the  residue  of  his  real  estate  to  a 
ustee  in  fee,  in  trust  to  accumulate  the  rents  "until  such  time  as  one  of  his 
■andsons  thereinafter  named  should  attain  the  age  of  twenty-one  years,"  and  to 
; tply  such  accumulated  fund  in  the  manner  thereinafter  directed;  and  in  case  his 
"andson,  Thomas  Hyde  Marriott,  should  live  to  attain  the  age  of  twenty-one  years, 
(len  the  testator  directed  his  trustee  and  his  heirs  to  stand  seised  of  his  residuary 
lal  estates,  in  trust  to  pay  the  future  rents  and  profits  thereof  to  the  Defendant, 
homas  Hyde  Marriott,  during  his  life,  with  remainder  to  his  eldest  son  who  should 
;tain  twenty-one,  and  in  default  to  his  grandson  Joshua  Marriott. 
I  And  he  bequeathed  the  residue  of  his  personal  estate  to  the  same  trustee,  in 
rust,  "  until  one  of  his  said  grandsons  attained  twenty-one,"  to  accumulate.  And 
;3  directed  his  trustee  to  stand  possessed  of  the  residue  of  his  personal  estate,  and 
le  accumulations  thereof,  and  also  of  the  accumulated  fund  to  be  produced  from 
le  rents  and  profits  of  his  residuary  real  estates,  in  trust  to  pay  the  dividends, 
iiterest  and  proceeds  of  the  aggregate  amount  of  the  residue  of  his  personal  estate, 
I'ld  of  such  accumulation  as  aforesaid,  unto  Thomas  Hyde  Marriott,  from  and  after 
;iis  attainment  to  the  age  of  twenty-one  years,  during  his  life,  and  after  his  [558] 
vecease  to  pay  the  principal  of  the  residue  of  his  personal  estate  and  of  such 
;i:cumulations  as  aforesaid,  to  the  eldest  or  only  son  of  the  body  of  Thomas  Hyde 
larriott. 

The  testator  died  in  1837.  Joshua,  the  eldest  grandson,  attained  twenty-one  in 
i.ugust  1847,  and  Thomas  attained  twenty-one  three  years  after,  viz.,  in  August 
S50. 

:  Mr.  R.  Palmer,  for  the  heir  at  law.  The  eldest  grandson  attained  twenty-one 
iiree  years  before  Thomas  attained  a  vested  interest.  The  rents,  therefore,  during 
jie  interval  of  three  years,  are  undisposed  of  and  belong  to  the  heir.  The  rule  is 
iifferent  as  to  the  personal  estate.  He  referred  to  In  re  Drakeley's  Estate  (19  Beav. 
,35)  ;  Cunninf/ham  v.  Murraij  (1  De  G.  &  Sm.  366). 

Mr.  Prendergast,  for  a  granddaughter. 
i    Mr.  Freeling,  for  Turner. 

I  Mr.  FoUett  and  Mr.  Wickens,  for  Thomas  H.  Marriott,  contrL  The  intention  of 
lie  testator  was  manifestly  the  same  both  as  regards  the  real  and  personal  estate, 
I'ld  it  is  admitted  that,  as  to  the  personal  estate,  the  intermediate  income  passed  ; 
lie  same  result  must,  therefore,  follow  as  to  the  rents  of  the  real  estate  during  the 
.iree  years.     The   real   and    personal   estate   are    here    blended    together,    and    the 

•  agyreyati'  amount"  is  given;  the  case,  therefore,  falls  within  the  authority  of 
\eMrii  V.  Fit~.gcnild  (Jacob,  468),  where  the  residue  [559]  of  real  and  personal  was 
'iven  to  the  eldest  of  three  children   who  should  attain   twenty-one  ;  and   it  was 

eld  that  the  intermediate  rents  and  profits  of  the  real  estate  passed,  as  well  as  the 
iiterest  of  the  personalty.  Again,  the  whole  fee  is  given  to  the  trustee,  which 
iiews  that  the  testator  did  not  intend  to  die  intestate.  The  intention  of  the  words, 
'  until  such  time  as  one  of  my  grandsons  shall  attain  the  age  of  twenty-one  years,"  is, 
jiitil  one  shall  become  entitled  in  possession,  under  the  subsequent  gift,  and,  in  the 
jvent  which  has   happened,  they  refer  to  Thomas's  attaining  twenty-one,  in  which 

ise  there  will  be  no  interval  or  intermediate  period. 

*  Mr.  Humphreys,  for  John  Marriott.  "  Future  rents  "  mean  all  those  accruing 
1  ibsequent  to  the  ehlest  grandson  attaining  twenty-one. 

!  The  M.\stek  ok  the  Rolls  [Sir  John  Romilly].  I  think  these  rents  are  undis- 
iosed  of.  I  cannot  arrive  at  the  conclusion  that  the  testator  has  made  a  disposition 
jf  them,  without  introducing  some  words  into  the  will  and  remodelling  and  qualifying 
|ie  e.xpressions  u.sed  by  him.  The  words  "until  one  of  his  grandsons  thereinafter 
lamed  should  attain  twenty-one  "  cannot  be  a  description  of  any  particular  grandchild, 
jut  means  any  one  of  them  attaining  twenty-one.  The  testator  says,  in  case  Thomas 
iiould  live  to  attain  twenty-one,  then  the  trustee  shall  pay  him  "the  future  rents." 
These  cannot  bo  future  to  his  brother  attaining  twenty-one,  but  must  be  future  or 
jfter  his  own  attaining  that  age.     It  would  be  contrary  to  grammar  and  construction 
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to  say  it  refers  to  rents  three  years  prior  to  his  becoming  entitled.  The  testator  \i 
loft  an  interval  between  the  elder  grandson's  attaining  [560]  twenty-one  and  tj 
vounger  becoming  entitled,  during  which  the  rents  are  undisposed  of.  He  mi, 
have  intro<luced  words  which  would  have  given  these  rents  to  the  grandson  Thomi| 
but  I  am  of  opinion  that  I  am  not  at  liberty  to  introduce  any  such  words.  I 

[560]    TuER  v.  Turner.    Jtily  4,  1855. 

[S.  C.  24  L.  J.  Ch.  663 ;  3  W.  R.  583.] 

Though  no  assignment  can  be  made  of  the  reversionary  interest  of  a  married  woniii 
so  as  to  bind  her,  in  the  event  of  the  death  of  her  husband  in  her  lifetime,  aj 
before  it  falls  into  possession,  yet  a  perfect  conveyance  may  be  made  by  her  a; 
her  husband,  under  the  Fines  and  Recoveries  Act,  of  a  reversionary  interest  in  ll 
produce  of  real  estate  directed  to  be  sold.  I 

The  testator  (see  same  case,  18  Beav.  185),  after  providing  for  his  widd 
ordered,  after  the  decease  of  Barbara  Bell,  his  widow,  "  all  his  property  and  efTei 
to  be  sold,  and  the  money  accruing  out  of  the  same  to  be  disposed  of  in  manit- 
following:"  he  then,  in  effect,  gave  one-eighth  of  "the  whole  of  his  then  persoil 
property  "  to  Sarah  Tucr,  afterwards  the  wife  of  William  Elliott. 

The  testator  died  in  1830.     He  had  real  as  well  as  personal  estate.  j 

In  December  1836  William  Elliott  and  Sarah  his  wife,  by  deed  of  lease  a| 
release,  duly  acknowledged  under  the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  7 
.s.  77),  conveyed  to  Hugh  Elliott  all  that  one-eighth  of  Sarah  Elliott  in  the  hercdi; 
ments  and  j)remises  devised  by  the  will. 

William  Elliott  died  in  the  lifetime  of  the  testator's  widow,  and  she  died  in  If*-' 
leaving  Sarah  Elliott  sur\'iving  her,  whereupon  the  real  estates  became  salealil 
The  simple  question  was,  whether  the  conveyance  [561]  of  the  reversionary  intend 
was  valitl  as  against  Mrs.  Elliott. 

Mr.  Hobhouse,  for  the  trustees.  I 

Mr.  Shebbeare,  for  Sarah  Elliott.  It  is  clearly  settled  that  the  assignment  by 
married  woman  and  her  husband  of  a  reversionary  interest  in  a  chose  in  action' 
unavailing  against  her  if  she  happens  to  survive  her  husband.  Here  the  testato 
real  estate  was,  by  his  will,  imperatively  "  ordered "  to  be  sold,  and  was  therel 
converted  out  and  out,  into  per.sonaltj'.  The  interest  of  Mrs.  Elliott  was  therefo: 
a  reversionary  interest  in  personal  estate  expectant  on  the  death  of  the  tenant  f 
life,  and  it  is  so  treated  by  the  testator,  who  disposes  of  it  as  "  the  whole  of  m 
then  personal  property."  This  interest,  therefore,  was  not  assignable  by  her  and 
the  provisions  of  the  Abolition  of  P'ines  and  Recoveries  Act  (3  A;  4  Will.  4,  c.  7  j 
The  Vice-Chancellor  Knight  Bruce,  in  Hohbi/  v.  Collins  (4  De  G.  &  Sm.  293),  wa.s ' 
that  opinion.  He  said,  "  It  appears  to  me  doubtful,  at  least,  whether  Mrs.  Hughr 
right  to  her  £250  will  be  affected  by  what  has  been  done,  if  she  shall  become 
widow  in  her  mother's  lifetime.  The  point  is  not  new  to  me,  as  I  have  had  occasii 
more  than  once  to  think  of  it ;  "  and  he  directed  the  fund  to  be  paid  into  Court,  ai 
the  income  onlj^  paid  to  the  married  woman.  As  the  property  here  is  personal  an 
reversionary,  and  did  not  fall  into  possession  pending  the  coverture,  the  assignmc 
of  it  is  not  binding  on  Mrs.  Elliott. 

Mr.  Bagshawe,  junior,  for  the  representative  of  the  assignee.  The  question  is  n 
whether,  in  equity,  this  real  estate  is  converted  into  personalty  or  whether  it 
[562]  reversionary,  for  this  is  admitted,  but  the  real  point  is  this  :  whether  the  Fin 
and  Recoveries  Act  enables  a  married  woman  to  dispose  of  it?  The  77th  sectn 
authorizes  her  to  dispose  of  any  estate  "  which  she  alone,  or  she  and  her  husbai 
in  her  right,  may  have  in  any  lands  of  any  tenure."  By  the  interpretation  clam 
(sect.  1),  the  word  "estate  "is  made  to  extend  "to  any  estate  in  equity  as  well 
at  law,"  and  to  "  any  interest,  charge,  lien  or  incumbrance  in,  upon  or  affecting  landi 
either  at  law  or  in  equity."  The  produce  of  the  sale  of  land  clearly  comes  withi, 
this  definition.  1 
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,  In  May  v.  Roper  (4  Sim.  360)  a  married  woman,  being  entitled  to  a  share  of  the 
]  iceeds  of  real  estate  directed  to  be  sold,  joined  with  her  husband  in  assigning  and 
1  ving  a  fine  of  her  share  to  a  mortgagee,  and  it  was  held  that  she  was  barred  of  her 
(  lity  to  a  settlement.  The  Fines  and  Recoveries  Act  is  only  a  substitute  for  the 
I  mer  mode  of  passing  a  married  woman's  estate  and  interest  in  land,  and  does  not 
I  row  but  rather  extends  her  right  of  disposition.  It  gives  her  a  power  to  dispose 
1  lands  of  any  tenure,  of  money  to  be  invested  in  lands,  and  any  estate  or  interest  in 
I  ds  either  at  law  or  in  equity. 

Now  so  long  as  the  land  is  unsold  the  Act  applies,  for  it  is  an  equitable  interest 
i  Mrs.  Elliott.  Jlohhi/  v.  Collins  was  a  surpri.se  upon  the  profession,  and  is  incon- 
r  :ent  with  Briggs  v.  Chamhiniaine  (23  Law  Journ.  (Ch.)  635),  where  a  testator  gave 
[  1  estate  to  trustees,  upon  trust  to  sell  and  to  pay  the  proceeds  to  the  children  of 
I  B.,  upon  the  youngest  child  attaining  twenty-one.  One  of  the  children,  a  married 
1  man,  with  her  husband,  mortgaged  her  share  and  interest  by  a  deed  duly  acknow- 
t'  gad  pursuant  to  [563]  the  Fines  and  Recoveries  Act,  it  was  held,  that  the  intere.st 

the  married  woman  passed  by  the  mortgage.     He  cited  Forbes  v.  Adams  (9  Sim. 

I) ;  Sugden's  Real  Prop.  Stat.  (p.  240) ;   1  Jarman  on  Wills  (p.  .538). 
il  Mr.  Shebbeare,  in  reply. 

]i  The  M.\stek  of  the  Rolls  [Sir  John  Rorailly].     I  must  follow  the  later  decision. 
:  e  right  to  the  proceeds  of  lanci  directed  to  be  sold  certainly  gives  a  married  woman 
•  equitable  interest  in  the  land. 
;  I  must  follow  the  decision  of  Vice-Chancellor  Wood,  who  seems  to  have  decided 

;  ease  of  Briggs  v.  Chamberlaine  after  he  had  taken  time  to  consider  the  decision  in 

bbi/  V.  Collin,s. 


[563]     Oldfield  v.  Cobbett.     July  10,  11,  1855. 

e  Plaintiff  instituted  a  creditors'  suit  against  the  executor.  The  estate  was 
iccordingly  administered,  and  a  decree  was  made  on  further  directions.  The 
3xecutor  afterwards  brought  actions  against  the  PlaintifT,  for  debts  alleged  to  be 
hie  from  him  to  the  testator,  which  the  Court  restrained  by  injunction.  The 
Plaintitt'  having  died,  the  Defendant  moved  that  the  suit  might  be  revived  by  his 
representatives,  or,  in  default,  that  the  injunctions  might  be  dissolved.  The 
proceeding  was  held  irregular,  and  the  motion  was  refused  with  costs. 

The  Defendant,  Colibett,  was  the  executor  of  his  father.  The  Plaintiff,  a  creditor, 
tituted  this  suit  against  him,  on  behalf,  &c.,  for  the  administration  of  the  estate ; 
i,  on  motion  before  decree  (27th  of  August  1855),  the  Defendant  was  restrained, 

injunction,  [564]  from  getting  in  the  personal  estate  and  effects  of  the  testator, 
;1  a  receiver  was  appointed.  The  usual  decree  was  afterwards  made  for  the 
ministration  of  the  estate,  and  (as  it  was  stated)  the  injunction  and  receiver  were 
jreby  continued.  The  Master  made  his  report.  Exceptions  were  taken  thereto, 
lieh  were  overruled,  and  a  decree  on  further  directions  was  made  in  1841,  but  the 
unction  and  receiver  were  not  thereby  continued.     (5  Beav.  132.) 

The  Defendant  Cobbett  afterwards  brought  an  action  against  the  Plaintiff  Oldfield, 

recover  £5000,  which,  as  he  alleged,  was  due  from  the  Plaintiff  to  the  testator's 
ate.  On  the  7th  of  June  1842  an  injunction  was  granted  to  restrain  the  action. 
Beav.  132.)  The  Defendant  repeated  the  same  proceedings,  and  a  further  injunction 
i3  granted  on  the  28th  of  July  1843.     (6  Beav.  515.) 

Ihe  Plaintiff  Oldfield  afterwards  died. 

The  Defendant,  in  penson,  now  moved  that  the  injunction  granted  on  the  7th  of 
ne  1842,  and  that  granted  on  the  28th  of  July  1843,  might  be  dissolved,  unless  the 
it  should  be  revived  by  his  representatives  within  such  time  as  the  Court  should 
point.     He  cited  L'c  v.  Le  (1  Hare,  617) ;  Daniel's  Prac.  (p.  1427  (2d  edit.) ). 

The  Master  of  the  Rolls.     I  will  give  judgment  to-morrow. 

Jiilii  11.  The  Mastkh  of  the  Rolls  [Sir  John  Romilly].  The  authorities  cited 
support  of  this  motion  are  in-[565]-applical)le  ;  this  is  quite  a  different  case.  Here 
lecreo  was  made  for  the  administration  of  the  testator's  estate  ;  and  it  appears,  by 
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tho  report  of  the  Master,  which  is  now  before  me,  that  the  decree  continued  tli 
injunction  to  restrain  the  Defendant  from  collecting  the  assets,  and  the  roceivul 
The  order  was,  therefore,  made  by  the  decree.  Subsequently  to  that,  Mr.  Cobbct 
brought  an  action  against  Uldtielil,  and  an  application  being  made  to  this  Coxii, 
(5  Beav.  1,32),  Lord  ]>angdale  said,  "He  had  no  hesitation  in  granting  an  injunctioiii 
This  oitier  was  athrraed  on  appeal  by  the  Lord  Chancellor.  [Mr.  Cobbett.  Not  thi, 
order.]  ! 

Then  it  remains  unreversed.  Afterwards,  in  1843,  the  matter  was  again  brouglj 
forward  ((>  Beav.  51.j).  when  Lord  Langdale  said,  "  After  the  estate  of  the  testator  hii 
been  fully  adrainisterctl  in  this  Court,  and  every  opportunity  given  to  the  Defendan' 
the  executor,  to  examine  every  charge  on  the  estate,  and  every  particular  constitutiiij 
the  estate,  he  amnot  be  permitted,  without  the  leave  of  the  Court,  to  commence  a| 
action  to  recover  from  the  Plaintift'  a  portion  of  the  testator's  property."  Either  tit 
order  for  the  injunction  then  made  remains  untouched,  or  was  affirmed  by  the  Lor! 
Chancellor.  I 

It  appears  to  me  that  this  application  which  is  made  to  me  is  perfectly  novel,  vizj 
that  I  should  call  on  Old  field's  representatives  either  to  revive  the  suit,  or  that  thea 
injunctions  should  be  dissolved.  Here  the  injunctions  are  perfectly  regular,  and  nj 
application  has  been  made  either  for  leave  to  take  any  proceedings  at  law  or  t| 
discharge  them.  There  are  various  other  circumstances  in  the  case  ;  the  Master! 
report  found  what  the  pro-[566]-perty  consisted  of ;  the  Defendant  took  e.xceptioii' 
which,  on  the  TJth  of  May  lii-il,  were  overruled,  and  the  report  was  confirmed.  I 
appears,  therefore,  to  me  that  it  is  proper  that  the  matter  should  remain  as  it  stands 
and,  moreover,  that  I  have  no  power  to  alter  or  remove  these  injunctions. 

Refuse  the  motion  with  costs. 

Note.— See  2  Daniel's  Pr.  (2d  edit.),  154:3  ;  Yeomans  v.  Kilmngton,  1  Dickens,  3511 
Askew  v.  Townseiul,  2  Dickens,  471.  ! 


[566]     Kay  v.  Smith.    July  10,  1855. 

A  Plaintiff'  who  has  required  a  r>efendant  to  make  an  affidavit  as  to  the  possession  tt 
documents,  under  the  15  &  16  Vict.  c.  86,  s.  18,  may  afterwards  compel  th' 
Defendant  to  be  cross-examined  on  such  affidavit,  under  the  40th  section. 

Under  tho  15  &  16  Vict.  c.  86  (sect.  18),  the  usual  order  was,  on  the  25th  o' 
November  1854,  made  on  the  Defendant,  to  file  an  affidavit,  stating  whether  he  bati 
in  his  possession  or  power  any  documents  relating  to  the  matters  in  question  and  Ion. 
their  production.     (See  the  form  of  order.     Ordines  Can.  532,  533.) 

The  Defendant  accordingly,  on  the  11th  of  December,  filed  an  affidavit.  Th< 
Plaintiff  thought  it  unsatisfactory,  but  upon  a  summons  calling  on  the  Defendant  td 
make  a  better  affidavit,  it  was  held  to  be  sufficient  in  form. 

The  Plaintifi'  then  served  the  Defendant  with  a  mhpn'na  to  attend  the  examiner 
and  be  cros.s-examined  on  his  affidavit.  The  Defendant  attended,  but  refused  to  bi 
examined,  on  the  ground  that  the  proceeding  was  [567]  irregular.  A  motion  was  now 
made  that  the  Defendant  might  attend  and  be  cross-examined  on  his  affidavit. 

Mr.  R.  Palmer  and  Mr.  Dickinson,  in  support  of  the  motion.     By  the  40th  sect.' 
of  the  15  &  16  Vict.  c.  86,  "an;/ parti/  having  made  an  affidavit,  to  be  used  or  which 
shall  be  used  on  any  claim,  motion,  petition  or  other  proceeding  before  the  Court, 
shall  be  bound  to  attend  before  an  examiner,  for  tho  purpose  of  being  cross-examined. 
This  section  applies  to  every  case. 

If  the  Plaintift"  had  proceeded  under  the  old  practice,  he  might  amend  his  bill  anJ. 
in  that  way  sift  the  matter,  and  the  proper  mode  of  obtaining  a  similar  benefit  under* 
the  new  practice,  by  a  much  less  expensive  process,  is  by  a  cross-examination.  Ani 
answer  is  equivalent  to  an  affidavit  (sect.  59),  and  it  has  been  hold  that  a  Defendant' 
may  be  cross-examined  on  his  answer.  ' 

Mr.  Roupell  and  Mr.  Speed,  ronhn.  First,  the  affidavit  in  question  is  not  within 
the  40th  section,  for  it  was  made  at  the  instance  of  the  Plaintiff"  and  for  his  benefit. j 
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lis  is  an  application  by  a  party  to  cross-examine  his  own  witness,  which  is  clearly 
•egular  and  has  never  yet  been  allowed  ;  you  can  cross-examine  an  adverse  witness, 
It  not  a  person  whose  evidence  you  are  yourself  using. 

Secondly.  This  affidavit  has  been  held  to  be  sufficient,  and  is  a  full  compliance  with 
e  requirement  of  the  statute  and  the  exigencies  of  the  order  of  the  Court,  which  is 
erely  to  make  a  satisfactory  affidavit. 

Thirdly.  The  Plaintiff  has  accepted  and  acted  upon  the  affidavit,  and  has  had  the 
oduction  and  inspection  of  the  documents,  he  has  therefore  waived  any  further 
'ht ;  and,  fourthly,  the  40th  section  only  applies  where  [568]  "  any  cause  or  matter 
depending,"  and  here  the  cross-examination  is  not  in  furtherance  of  any  pending 
oceeding  before  the  Court,  for  the  order  has  been  made  and  complied  with. 

The  Master  of  the  Kolls  [Sir  John  Eomilly].  I  think  the  case  is  within  the 
ith  section.  The  objection  raised  to  a  cross-examination  on  this  affidavit  would 
ually  apply  to  an  answer,  which  may  be  used  on  a  notice  of  motion  for  a  decree, 
id  which  I  have  held  is  to  be  treated  as  an  affidavit,  and  renders  the  Defendant 
ible  to  be  cross-examined  on  it.  This  affidavit  may  be  used  for  the  purpose  of 
)taining  the  production  of  documents  in  the  Defendant's  possession,  and  I  am  of 
linioii  that  it  comes  within  this  Act,  which  provides  that  a  person  making  any 
ddavit  shall  be  liable  to  a  cross-examination  on  it,  in  case  the  opposite  party 
quires  it. 

[568]     Smith  v.  Bakes.     Juh/  5,  12,  1855. 

testator,  who  died  in  1833,  bequeathed  two  cottages  to  his  executor,  in  trust  to  sell 
and  retain  a  debt  due  to  him  from  the  testator,  and  hold  the  suqjlus  for  other 
persons.  The  executor  never  proved  the  will,  but  retained  the  property  in  discharge 
of  his  debt.  He  bequeathed  it  by  his  will,  and  it  was  enjoyed  by  the  tenant  for 
life  thereunder  until  1852.  A  legatee  in  remainder  under  the  second  testator 
afterwards  instituted  a  suit  to  recover  the  cottages,  which  was  resisted  by  a  person 
claiming  under  the  will  of  the  first  testator.  The  executor's  debt  was  alleged  to  be 
£300,  and  the  value,  according  to  one  side,  was  £300,  and  on  the  other,  £3G0,  but 
the  value  of  the  property  had  lately  greatly  increased  from  local  circumstances. 
The  Court,  notwithstanding  the  lapse  of  time,  granted  relief  by  ordering  a  sale. 


Thomas  Fenton  the  elder,  being  possessed  of  two  leasehold  cottages,  at  Bradford, 

'  his  will,  dated  in  May  1830,  gave  his  leasehold  cottages  and  personal  property  to 

s  son,  Thomas  Fenton  the  [569]  younger,  on  trust  "to  sell  the  cottages,  for  the  best 

•ice  that  he  could  obtain,  either  by  private  contract  or  public  auction,  which   he 

lould  think  proper,  as  soon  after  his  decease  as  conveniently  could  be  done,  and  out 

the  money  thence  arising,  to  reimburse  himself  or  retain  for  his  own  use  the  sum 

£154,  which  he,  Thomas  Fenton  the  elder,  borrowed  of  him  some  years  before  the 

ite  of  his  will,  to  pay  the  executors  of  the  then  late  Jane  Hudson,  also  to  reimburse 

imself,  Thomas  Fenton  the  younger,  for  funeral  expenses,  proving  of  his  will,  and 

le  maintenance  of  him  the  said  Thomas  Fenton  the  elder  and  his  wife,  since  the  11th 

ly  of  September  1829,  at  the  rate  of  15s.  per  week,  during  the  then  remainder  of 

is,  Thomas  Fenton  the  elder's,  life."     "And  if  there  was  any  remaining  surplus, 

ten  the  above  payments  were  deducted,  he  willed  that  it  should  be  equally  divided 

nongst"  Thomas  Fenton  the  younger,  the  Defendant  James  Fenton  his  grandchild, 

id  two  other  persons.     And  he  appointed  Thomas  Fenton  the  younger  his  executor. 

'     The  testator  died   in  August   1833,  his  son,  Thomas  Fenton  the  younger,  never 

roved  his  will,  but  he  took  possession  of  the  two  cottages  in  satisfaction  of  the  debt 

jUe  to  him  from  his  father,  the  testator,  and  the  maintenance  of  15s.  a  week,  which, 

,:cording  to  his  calculation,  amounted  to  £370. 

Thomas  Fenton  the  younger,  by  his  will  dated  in  1839,  bequeathed  the  two 
I  ittages  upon  trust  foi'  his  wife  for  life,  with  remainder  to  his  daughter  for  life,  with 
/mainder  to  the  Plaintiff.  He  died  in  March  1839,  and  his  will  was  proved  by  the 
I'efendants,  Bakes  and  Ackroyd.  After  the  death  of  Thomas  Fenton  the  younger, 
I  le  rents  were  received  bv  the  tenants  for  life  under  his  will  until  the  death  of  the 
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survivor  in  1852.  [570]  The  Defendant  James  Fenton  afterwards  obtained  letters  oi 
administration,  with  the  will  annexed,  of  the  estate  of  Thomas  Fenton  the  elder,  an<| 
he  brouf;ht  an  ejectment  to  recover  the  two  cottages,  but  failed  (Fenton  v.  CUg(jl 
9  Exch.  Kep.  CSO),  on  the  ground  that  Thomas  Fenton  the  younger  had  assented  t<l 
the  bequest  of  the  leasehold  to  himself.  ] 

The  Plaintiff,  claiming  as  devisee  under  the  will  of  Thomas  Fenton  the  youngerj 
instituted  this  suit  against  Bakes  and  Ackroyd  (the  executors  of  Thomas  Fenton  th(i 
younger),  and  James  Fenton  (the  administrator  of  Thomas  Fenton  the  elder),  t<j 
recover  the  two  cottages  and  the  rents  accrued  due  since  the  death  of  the  tenant  foii 
life.  ! 

The  value  of  the  two  cottages  at  the  testator's  death  was,  according  to  th^ 
Plaintiff's  witnesses,  £300,  and  according  to  the  Defendant's  witnesses,  £360  ;  but  th<( 
property  had  since  considerably  increased  in  value,  in  conser|uence  of  its  being  near  (| 
railway  station.  1 

Mr.  Lloyd  and  Mr.  Humphry,  for  the  Plaintiff.  The  executor  had  a  right  i^ 
appropriate  and  retain  any  part  of  the  assets  in  satisfaction  of  his  own  demand,  am, 
he  did  retain  this  property,  which  was  not  of  a  gi-eater  value  than  £300  in  discharge 
of  his  debt.  The  costs  of  sale  would  merely  have  created  a  loss  without  benefiting! 
the  legatees.  At. this  distance  of  time  the  transaction  cannot  be  impeached;  Jloberl^ 
V.  Tun.stall  (4  Hare,  2")  7). 

Mr.  Pearson  and  Mr.  Kllis,  for  trustees. 

Mr.  C.  C.  Barber,  for  James  Fenton.  Thomas  Fenton  the  younger  was  a  trustee; 
and  he  acted  as  such  though  he  never  proved  the  will ;  that  is  established  by  th(j 
[571]  action  at  law,  which  was  decided  on  his  having  assented  to  the  bequest.  H^ 
could  not,  therefore,  purchase  the  trust  estate.  The  trust  now  exists  and  must  be' 
peiforraed.  There  have  been  no  laclic.f  or  concurrence  on  the  part  of  James  Fenton^ 
who  was  only  thirteen  years  of  age  when  the  first  testator  died,  and,  as  the  will  waj 
not 'proved,  he  did  not  become  aware  of  his  rights  until  1853.  He  cited  Lord  v| 
irifihtwkk  (4  De  G.  Mac.  \-  G.  803). 

Mr.  Lloyd,  in  replj'.  The  executor  has  a  right  of  retainer  over  every  species  o^ 
property  for  the  payment  of  a  debt  due  to  him  by  the  testator.  It  is  a  legal  right, 
subject  to  the  inciuiry  as  to  the  Jioml  Jides  of  the  transaction.  , 

The  M.\stek  of  the  Rolls.  If  the  executor  had  proved  the  will,  I  should  have- 
thought  that  there  was  very  little  doubt,  considering  the  lapse  of  time.  I  will, 
however,  consider  the  case. 

Juhj  12.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  The  Defendant,: 
James  Fenton,  contends  that  Thomas  Fenton  the  younger,  was  a  trustee  of  these! 
cottages,  and  that  the  trusts  ought  now  to  be  performed.  The  Plaintiff  on  the  othen 
hand  contests  the  claim,  on  the  ground  that  Thomas  Fenton  the  younger  took  thesci 
cottages  in  discharge  of  his  debt,  and  having  done  so,  so  long  ago  as  1833  (now 
upwards  of  twenty  years),  this  Court  will  not  open  the  transaction,  particularly  a.si 
there  is  evidence  to  shew  that  the  cottages  were  not  then  worth  more  than  the  debt,i 
and  that  Thomas  Fenton  would  not  have  benefited  [572]  the  legatee  by  sellin";,  but 
would  simply  have  injured  himself  to  tlie  extent  of  the  expenses  of  the  sale.  It  wa.s 
possible  that,  for  the  same  reason,  he  neglected  to  prove  the  will,  and  in  confirmation 
of  this  view,  it  is  observed  that  the  legal  personal  representatives  of  Thomas  Fenton 
the  elder  brought  an  ejectment  to  recover  these  cottages,  and  that  he  failed  on  the 
ground  that,  on  the  evidence,  it  appeared  that  Thomas  Fenton  the  younger  had,  as 
executor  of  his  father,  assented  to  the  bequest  to  himself,  and  that,  therefore,  the 
legal  estate  was  not  in  the  administrator  de  bonk  non.  This,  however,  leaves  the 
question  of  trust  wholly  untouched,  and  though,  considering  the  lapse  of  time,  I 
should  be  rejoiced  if  I  could  leave  the  matter  undisturbed,  yet  I  do  not  see  how  I  can 
arrive  at  that  result.  Thomas  Fenton  the  younger  had  a  trust  to  perform  and  was 
bound  to  perform  it,  and  anyone  interested  might  have  insisted  on  its  performance,  • 
unless  he  had  bound  himself  by  laches,  or  acquiescence.  Acquiescence  on  the  part  of  i 
James  Fenton  there  is  none,  for  Thomas  Fenton  the  younger  not  having  proved  the 
will,  he  did  not  enable  James  Fenton  to  ascertain  his  rights  and  interests.  | 

Roberts  v.  TunstaU  and  other  cases  were  cited,  in  which  the  Court  has  refused  to  | 
set  aside  a  transaction  in  which  the  trustee  had  bought  the  property.     Roberts  v.  | 
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tmstall  was  the  only  case  that  goes  to  that  extent,  but  it  is  to  be  observed  that  there 
'  e  sale  took  place  with  the  knowledge  of  everybody  interested,  and  a  considerable 
terval  of  time  had  elapsed  since  the  purchase. 

Persons  who  undertake  a  trust  must  really  perform  it,  and  I  am  of  opinion  that  I 

nnot  resist  the  right  which  James  Fenton  has  to  have  the  trust  now  executed, 

;  twithstanding  the  length  of  time  which  has  elapsed,  [573]  the  circumstance  of  the 

;  se  being,  that  Thomas  Fenton   the  younger  has  kept   the  property  as  his  own, 

jtead  of  selling  it  and  ascertaining  what  it  would  produce.     I  do  not  mean  to  say, 

coming  to  this  conclusion,  that  in  a  case  in  which  it  was  tolerably  clear  that  the 

operty  was  not  nearly  sufficient  to  pay  the  debt,  I  should  open  the  transaction  at 

e  end  of  so  long  a  time  ;  but  so  far  as  I  can  make  out  from  the  evidence,  the 

ttages  were  worth  about  £300,  being  the  amount  claimed  by  the  executor  to  be  due 

■   him,  while  the  Defendant's  evidence  is  that  they  were  worth  £360.     The  only 

xle  of  testing  the  value  was  by  a  sale,  and  they  might  have  sold  for  more. 

'    In  this  state  of  things,  though  the  Court  will  exercise  a  discretion  in  these  cases, 

think  I  am  bound  to  perform  the  trusts  of  the  will. 

|i  I  cannot  direct  any  account  of  rents  received  by  the  mother,  for  she  is  dead  and 
(Dt  represented  here,  and,  under  the  circumstances,  I  cannot  treat  these  trustees  as 
i  lilty  of  a  breach  of  trust  in  allowing  her  to  take  the  rents  under  the  will  of  Thomas 
;nton  the  younger. 

•  I  must  direct  the  cottages  to  be  .sold  and  the  proceeds  to  be  disposed  of  according 
;  the  trusts  of  the  will  of  Thomas  Fenton  the  elder ;  and  for  that  purpose  I  must 
Ke  an  account  of  the  rents  and  profits  of  the  cottages  received  by  Thomas  Fenton 
e  younger,  making  all  just  allowances,  and  an  account  of  what  was  due  to  him  in 
spect  of  his  debt  and  the  funeral  expenses  and  any  debts  he  may  have  paid,  and  an 
count  of  the  personal  estate,  and  the  balance  must  be  made  good  by  his  estate. 


[574]     /.'(■  Templeman.     July  13,  1855. 

jrsonal  service  on  a  solicitor  of  proceedings  under  a  taxation  dispensed  with,  and 
service  by  placing  under  his  door  substituted. 

An  order  was  made,  on  the  application  of  the  client,  for  the  taxation  of  a 
ilicitor's  bill,  and  the  delivery  up  of  the  papers.  The  bill  was  taxed  and,  including 
le  costs  of  taxation,  a  balance  was  found  due  to  the  client. 

The  solicitor  having  avoided  personal  service  of  the  Taxing  Master's  certificate, 
id  kept  the  door  of  his  chambers  closed, 

Mr.  Karslake  applied  for  an  order  for  substituted  service. 

The  Master  of  the  Rolls  ordered  that  putting  a  copy  of  the  Master's 
trtificate  through  or  under  the  door  of  the  solicitor's  chambers,  together  with  a  copy 
:  the  present  order,  should  be  deemed  good  service. 

[575]     Hall  v.  Clive.     Jul;/  17,  1855. 

.  suit  having  been  instituted  by  A.  and  B.,  his  mortgagee,  as  Co-plaintifts,  B.  died 
before  decree.  It  was  ordered,  on  motion,  that  A.  might  carry  on  the  proceedings 
against  B.'s  executors  and  devisees. 

The  bill  was  filed  by  Hall  and  Brown  against  Clive  and  others.  Brown  was  a 
lortgagee  under  Hall,  and  claimed  the  legal  estate. 

Before  decree,  the  Plaintitl'  Brown  died,  having  appointed  five  executors,  and 
ovised  the  mortgage  estate  to  two  of  them. 

Mr.  C.  Hall  moved,  under  the  15  &  16  Vict.  c.  86,  s.  52,  for  an  order  of  revivor 
nd  supplement,  that  the  surviving  Plaintiff  might  carry  on  the  proceedings  against 
36  five  executors  and  the  two  devisees.  He  said  that  against  the  executors,  it 
■as  a  mere  case  of  revivor,  but  the  difficulty  was  as  regarded  the  devisees,  against 
■  hom,  by  the  old  practice,  a  supplemental  decree  could  not  have   been  obtained 
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upon  a  defect  prior,  which  occurred  before  decree.  He  cited  Lash  v.  Milln-  {\9  Juristj 
457),  in  which  case,  upon  the  bankruptcy  of  the  Defendant  before  the  hearing! 
the  Lord  Chancellor  ordered  that  the  Plaintiff  might  be  at  liberty  to  prosecute  th^ 
suit  against  the  assignees,  without  filing  a  bill  of  revivor  or  supplemental  bill.  I 

The  Master  ok  the  Kolls  [Sir  John  Komilly].  You  may  take  an  ordei 
that  the  surviving  PlaintiflT  may  carry  on  the  proceeding  against  the  executors  aim 

devisees. 

j 

Note. — Heath  v.  Levns,  18  Beav.  .J27  ;  Edwards  v.  Batley,  19  Beav.  4.j7.  ; 

[576]     7.V  Wn.M.i.EY.     J«/y  2, 14,  1855. 

By  error  and  mistake,  some  items  were  omitted  from,  and  others  undercharged  aiic 
overcharged  in,  a  bill  of  costs  referred  for  taxation.  On  a  petition  by  the  executoi' 
of  the  solicitor,  liberty  was  given  to  insert  the  omitted  items  and  increase  tho8(i 
undercharged,  but  he  was  not  allowed  to  decrease  the  overcharges,  and  the  costs  of 
the  application  were  ordered  to  be  paid  by  the  Petitioner.  i 

Pending  a  taxation,  both  the  solicitor  and  client  died,  the  reference  was  revived,  and! 
the  taxation  continued  between  the  representatives. 

In  December  1849  the  usual  order  was  made  upon  William  Whalley,  a  .solicitor,' 
to  deliver  his  bill  of  costs  against  Cole,  his  client,  and  for  its  taxation.  The  bill  was 
delivered  after  considerable  delay,  but  Cole  died  in  1851,  and  Whalley  in  1852^ 
before  the  bill  had  been  taxed. 

By  an  order  of  the  3d  of  March  1854,  made  upon  the  petition  of  the  e.\ecutor 
of  Cole,  it  was  ordered  that  the  order  of  December  1849,  and  the  proceedings 
thereunder,  should  be  revived,  and  that  the  taxation  thereof  directed  should  ba 
carried  on  l)etweeii  the  executor  of  Cole  and  the  executor  of  Whalley.  (Hand's) 
Pr.  252.)  '  I 

The  Master  proceeded  to  tax  the  bill,  but  before  he  had  completed  it,  the  executor 
of  Whalley  presented  a  petition,  stating  that  by  error  and  mistake  there  were,  in  the; 
bill  delivered  by  Whalley,  certain  undercharges,  overcharges  and  omissions,  which  hei 
specified  by  reference  to  some  documents,  and  that  on  the  taxation  the  Master  had 
made  improper  disallowances  in  the  bill  of  costs.  The  Petitioner  stated,  "  That  he  was 
desirous  of  rectifying  the  items  of  undercharge,  by  increasing  or  enlarging  the  same,! 
of  amending  the  items  of  overcharge,  by  decrease  thereof,  of  inserting  such  omissions 
in  the  bill  now  under  taxation,  and  of  carrying  in  before  the  said  Master  an  additional' 
liill  of  items  of  business  done  by  Whalley  for  Cole,  omitted  to  Ije  charged  in  the  [577]- 
liill  already  delivered,  subject  to  the  taxation  by  the  Master,  and  that  the  Master 
might  review  his  taxation  as  to  the  items  of  allowance."  { 

The  petition  prayed  that  the  items  of  undercharge  might  be  increased,  the  over-' 
charges  decreased,  and  the  omissions  inserted  in  the  bill  now  under  taxation,  and 
that  an  additional  bill  of  items  of  business  done  by  Whalley  for  Cole,  omitted 
to  be  charged  in  the  bill  already  delivered,  might  be  carried  in  before  the  Master, 
subject  to  his  taxation  ;  that  the  Master  might  be  ordered  to  review  his  taxation 
as  to  the  said  items  of  disallowance,  and  that  the  executor  of  Cole  might  be  further 
ordered  to  pay  what  the  Master  should  report  due  to  the  Petitioner  on  such  i 
additional  bill.  , 

The  Petitioner  in  person  supported  the  petition.     He  referred  to  In  re  WaUm 
(9   Beav.  299),  in  which  case,  "  pending  a  taxation,  leave  was  given,  upon  special ' 
application,  to  carry  in  an  additional   bill  for  specified  items  of  undercharge  and 
omission,  arising  from  error  and  mistake."  j 

Mr.  J.  H.  Taylor,  rnnlra.     He  Catlin  (18  Beav.  519  ;  and  see  ibid,  n.)  was  cited. 

The  Master  ok  the  Eolls.  I  propose  to  consult  the  Taxing  Master.  I  think  i 
the  Petitioner  will  not  be  allowed  to  diminish  any  of  the  items,  and  he  must  deliver  ' 
to  the  Court  and  to  the  Respondent  a  list  of  items  which  he  wishes  to  increase  and  i 
to  add. 

[578]  July  14.    The  Master  of  the  Rolls  [Sir  John  Romilly].    After  consulting 
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Taxing  Master,  and  looking  into  the  list  of  new  items,  I  am  of  opinion  that  the 
itioner  should  be  at  liberty  to  deliver  a  new  bill  of  the  omitted  items  and  to 
•ease  the  undercharges,  but  this  ought  not  to  affect  the  question  of  the  costs  of  the 
atioii,  under  the  existing  order  of  reference. 

Beyond  this,  the  petition  must  be  dismissed,  that  is,  so  far  as  it  prays  for  liberty 
decrease  the  items,  to  review  the  taxation,  and  for  payment  of  what  may  be 
lid  due  on  the  additional  bill.  So  far  as  the  Petitioner  asks  to  alter  the  bill  already 
ivered,  by  increasing  the  undercharges  and  adding  omitted  items,  the  Petitioner 
\f  be  at  liberty  to  do  so  within  a  fortnight. 

Refei-  the  matter  to  the  same  Taxing  Master,  who  is  not  to  regard  these  new 
tters  in  relation  to  the  question  of  the  costs  of  taxation  under  the  old  order. 
The  Petitioner  must  pay  the  costs  of  the  present  petition. 


[579]     Markham  «;.  IvATT.     Jh/// 23,  1855. 

bequeathed  a  leasehold  for  the  benefit  of  B.,  and  gave  her  a  power  to  appoint  it  by 
vill,  and,  in  default,  to  A.'s  "  nearest  of  kindred,  precisely  in  the  same  manner 
Jirected  by  the  statute  made  for  the  distribution  of  intestates'  effects."  On  B.'s 
,eath  without  appointment,  held,  that  the  next  of  kin  of  A.  at  her  own  death,  and 
ot  those  at  the  death  of  B.,  were  entitled. 

estatrix  having  two  leaseholds,  at  X.  and  Y.,  bequeathed  those  at  X.  to  one  for 
ife,  and  directed  that  after  her  decease,  they  should  "  form  the  re.sidue  of  her  lease- 
lold  estates  thereinafter  bequeathed."  She  then  bequeathed  all  the  residue  of  her 
uaseholds,  "  whatsoever  and  wheresoever,"  not  thereinbefore  otherwise  disposed  of. 
lekl,  that  the  leaseholds  at  Y.  also  passed  under  the  residuary  gift. 
J  term  "  nearest  of  kindred,"  with  reference  to  the  Statute  of  Distributions,  has 
he  same  meaning  as  "  next  of  kin." 

,  Katherine  Smith,  being  possessed  of  a  leasehold  messuage  in  the  parish  of  St. 
ry,  in  Cambridge,  be((ueathed  it  to  two  trustees,  upon  trust  for  the  separate  use  of 

daughter  Aim,  the  wife  of  the  Plaintiff  Thomas  Markham,  and  to  convey  it  as  she 
I  uld  by  deed  or  will  appoint  ;  "  and  in  default  of  any  such  direction,  appointment, 
|.  or  bequest,  then  upon  further  trust  that  her  trustees,  from  and  immediately  after 
[  decease  of  .\nn  Markham,  should  dispose  of  the  said  leasehold  estates,  or  so  much 
jreof  as  should  remain  unappointed  and  undisposed  of  by  her,  to  and  amongst  the 
!  rest  kindri'd  of  hi'r  "  [Katherine  Smith],  "  precisely  in  the  manner  directed  by  the 
;;ute  made  for  the  distribution  of  intestates'  effects." 

1  Katherine  Smith  died  in  1833,  leaving  Ann  Markham  her  sole  next  of  kin. 
I  111  184G  Ann  Markham  made  her  will,  and  she  thereby  bequeathed  her  two  lease- 

il  messuages  in  St.  Giles,  Cambridge  (being  the  whole  of  her  leasehold  property, 
;  lusive  of  that  in  St.  Mary's),  unto  the  Plaintiff",  her  husband,  for  life,  and  directed 
;  t  after  his  decease,  the  same  should  form  the  rcddue  of  her  leasehold  estates  therein- 
t  ;r  bequeathed.  And,  after  [580]  making  divers  other  devises  and  bequests,  Mrs. 
'!  rkham  devised  and  bequeathed  "  all  the  residue  and  remainder  of  her  freehold 
►  I  leasehold  messuages  or  tenements,  lands,  hereditaments,  estate  and  premises, 
'  atsoever  and  wheresoever,  not  thereinbefore  otherwise  disposed  of,  and  over  which 
:  had  any  disposing  power  by  her  will,  unto  James  Ivatt  and  Robert  Emson,  their 
Irs,  iV'c.,  upon  trust,  at  such  time,  after  the  decease  of  her  husband,  as  to  them  should 
^m  most  expedient,  to  sell  and  stand  possessed  of  the  produce,  upon  trust  to  pay  the 
^  eral  legacies  therein  mentioned. 

i  Mrs.  iVIarkham  died  in  18-47,  and  at  her  decease  the  Defendant  Ann  Cotton  was 
i  of  the  "  nearest  kindred  "  of  Katherine  Smith.  As  such  she  claimed  an  interest 
I  /he  leasehold  premises  in  St.  Mary's. 

;  This  bill  prayed  a  declaration  of  the  rights  of  the  parties  to  the  leasehold  in  St. 
^jry's,  and  for  a  declaration  that  the  I'laintill'  was  entitled  thereto,  absolutely  or  for 


I  Mr.  Beales,  for  the  Plaintiff.      The  leasehold  in  St.  Mary's  belonged  to  Mrs. 
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Murkhain,  as  sole  next  of  kin  of  her  mother,  and  formed  part  of  her  estate  at  h< 
decease.  It  was  not  appointed  by  her  will,  nor  is  it  comprised  in  the  residuary  gifj 
for  the  tesUitrix  expressly  directs  that  the  leaseholds  in  .St.  (Giles's  alone  "  shall  fori 
the  residue  of  her  leasehold  estates  thereinafter  l)ei|ueatlied."  The  St.  Mary's  leasi 
hold,  in  default  of  appointment,  belonged  to  Mrs.  Markham,  as  next  of  kin  of  htj 
mother,  and  being  undisposed  of,  passed  to  the  I'lainlilV  jure  mariii.  Secondly 
"  nearest  of  kindred,  precisely  in  the  manner  directed  [581]  by  the  Statute  o 
Distributions,"  is  the  same  as  "  next  of  kin"  according  to  the  statute,  and  they  mui: 
be  ascertained  in  the  same  way,  namely,  at  the  death  of  Katherine  Smith  ;  EUmUy  \ 
Young  (2  Myl.  &  Keen,  780) ;  Lasbuii/  v.  Xm-jjort  (9  Beav.  376) ;  Gumlry  v.  Pijuiigl 
(14  Beav.  94) ;  Cable  v.  Cable  (16  Beav.  507) ;  Say  v.  Creeil  (5  Hare,  580).  j 

Mr.  Forster,  for  Ann  Cotton.  There  having  been  no  execution  by  Mrs.  Markhai 
of  the  power  given  her  by  her  mother's  will,  the  St.  Mary's  leasehold  passed  undu 
the  ultimate  limitation  in  Mrs.  Smith's  will  to  her  "next  of  kindred;"  Andersmi 
Dausan  (\o  Ves.  532).  This  expression  diflers  from  the  term  "next  of  kin."  Til 
period  of  division  is  the  time  for  ascertaining  the  class,  and  therefore  the  persoii 
who  were  nearest  of  kin  of  Mrs.  Smith,  living  at  the  death  of  Mrs.  Markham,  a» 
entitled;  Tij/in  v.  Lomjinan  (15  Beav.  275);  Jones  v.  Colbeck  (8  Ves.  38).  Tl; 
testatrix  desires  a  division  to  be  made ;  that  would  be  impossible  if  the  Plaintifli 
construction  be  correct,  for  she  had  an  only  child  who  would  have  taken  solely  aii| 
exclusively.  It  is  impossible  that  the  testatrix  could  have  meant  that,  on  the  deal 
of  her  daughter  without  making  an  appointment,  the  property  should  pass  to  hd 
husband.     Secondly,  the  residuary  gift  comprises  everything  not  before  disposed  of. 

Mr.  Goren,  for  the  trustees.  j 

The  Master  of  the  Kolls  [Sir  John  Romilly].  My  opinion  is  against  tb 
Plaintiff,  on  the  will  of  Ann  Markham.  The  residuary  gift  is  too  large  to  be  cr 
[582]  down  and  limited  in  its  operation  to  the  two  leaseholds  in  St.  Giles's.  Tb 
testatrix  gives  these  two  leaseholds  in  St.  Giles's  to  her  husband  for  life,  and  direct 
that  after  his  decease  the  same  shall  form  the  residue  of  her  leasehold  estatti 
thereinafter  bequeathed.  She  afterwards  bequeaths  the  residue  of  her  leasehold) 
"whatsoever  and  wheiesocver,  not  thereinbefore  disposed  of."  Here  is  the  large* 
possible  residuary  clause,  and  it  includes  a  leasehold  she  had  power  to  dispose  of,  air 
which  had  not  previously  been  disposed  of.  I  am  of  opinion  that  I  cannot  cut  dow; 
the  general  disposition,  and  say  that  the  St.  Mary's  leasehold  is  not  included  in  th 
residuary  gift. 

If  the  dispositions  were  inconsistent,  I  must  give  effect  to  the  latter.(l)  I  thin| 
that  the  residuary  clause  comprises  everything,  and  that  after  the  death  of  he] 
husband  it  must  be  sold  for  the  benefit  of  the  persons  named.  | 

With  respect  to  the  other  question,  it  appears  to  me  to  be  the  same  questio, 
which  I  have  had  before.  The  gift  is  to  the  daughter,  with  a  power  of  appointment 
and  in  default  to  the  nearest  of  kindred  of  Katherine  Smith,  "  precisely  in  the  sam| 
manner  directed  by  the  Statute  "  of  Distributions.  I  am  asked  to  distribute  it  no| 
in  the  manner  directed  by  the  statute,  but  between  persons  who  would  have  been  th 
ne.xt  of  kill  of  Katherine  Smith,  if  she  had  died  at  the  same  time  as  her  daughter 
I  am  of  opinion  that  such  a  construction  is  contradicted  by  all  the  late  decisions 
The  words  "nearest  of  kindred,"  and  "next  of  kin,"  have  the  same  meaning  whei 
reference  is  made  to  [583]  the  statute.  I  think,  therefore,  that  the  daughter  of  Mrt 
Smith  took  the  leasehold  as  the  sole  next  of  kin  of  her  mother.  i 

Declare  that  the  St.  Mary's  property  is  undisposed  of  during  the  Plaintiff's  life 
and  that  at  his  decease  it  passes  under  the  residuary  bequest  contained  in  his  wife'i 
will. 

(1)  Shenatt  v.  Bentley,  2  Myl.  &  K.  149  ;  Co.  Litt.  112  b. ;  Brocklebank  v.  Mnm 
20  Beav.  205.  I 


i 
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[583]    Baynard  v.  Woolley.     Wearing  v.  Baynard  and  Woolley. 

.42M-il  26,  1855. 

[See  Butler  v.  Butler,  1877,  7  Ch.  I).  120.] 

ire  is  no  such  general  rule  that  a  wrongdoer  cannot  file  a  bill.     Thereupon,  if  A. 
nd  B.,  two  trustees,  have  committed  a  breach  of  trust,  and  are  equally  liable,  but 
5.  received  the  produce,  A.  may  sustain  a  bill  against  B.  alone   to  recover  the 
mount,  for  the  benefit  of  the  trust. 
informal  document,  signed  by  a  trustee  who  was  indebted  to  the  trust,  construed 

0  amount  to  an  equitable  mortgage  in  favour  of  the  trust,  notwithstanding  a 
lenial  by  the  answer. 

;  Plaintirt",  a  tenant  for  life,  having  received  five  per  cent,  on  an  investment,  which 
he  knew  to  be  and  insisted  was  improper,  was  ordered  to  account  for  the  excess 
jeyond  four  per  cent.,  for  the  benefit  of  the  trust. 

In  1844  Henry  Wearing,  of  Truro,  assigned  two  policies  and  all  moneys  owing 
aim,  to  the  Plaintift',  Baynard,  and  the  Defendant,  Woolley,  in  trust  for  himself  for 
,  with  remainder  to  his  wife,  Catherine  Wearing,  for  life,  with  remainder  to  his 
.  The  trustees  were  to  invest  the  trust  funds  "  in  the  Parliamentary  stocks  or 
)lic  funds  of  Great  Britain,  or  at  interest  upon  any  other  securities." 
The  settlor  died  shortly  after,  and  the  trustees,  having  received  £400  trust  money 
d  it  into  their  bankers,  but  afterwards  lent  it  to  Woolley.  Woolley,  who  also 
3d  the  trust  a  sum  of  £100,  thereupon  signed  the  following  memorandum  : — 
5th  May  1845. — I,  George  Woolley,  do  hereby  acknowledge  that  I  am  indebted 
the  estate  of  the  late  Mr.  Henry  Wearing,  of  Truro,  the  sum  of  £500,  with 
jrest  on  the  same  at  £4  per  cent,  per  annum,  holding  the  deeds  of  my  house  as  a 
ateral  security,  and  policies  of  insurance. — George  Woolley." 
[584]  The  title-deeds  of  his  house  were  at  the  time  in  the  possession  of  the 
intiti',  Baynard,  in  respect  of  a  debt  due  to  another  person,  and  secured  on  the 
le  property  by  a  term  of  500  years. 

Catherine  Wearing  was  soon  afterwards  informed  that  the  money  had  been  lent  to 
)olley  on  the  above  security,  and  she  received  the  interest  from  him  at  £4  per 
t.  from  May  1845  to  November  1846,  and,  at  her  request,  it  was  raised  to  £5  per 
1 1.  from  November  1846  to  May  1853,  since  which  time  no  interest  had  been  paid. 
In  November  1846  Wearing,  the  son,  conveyed  all  his  real  and  personal  estate  to 
lyd,  for  the  benefit  of  his  creditors. 
Baynard  filed  this  bill  against  Woolley,  Mrs.  Wearing,  her  son  and  Lloyd,  and 

1  yed  for  the  administration  of  the  trusts,  for  the  recovery  from  Woolley  of  the 
I  JO  and  the  realization  of  the  securities.     The  bill  insisted  that  Catherine  Wearing 

i  concurred  in  the  loan  and  that  her  interest  in  the  funds  was  answerable  for  any 
;ies. 

I  The  second  suit  was  instituted  by  Mrs.  Wearing  and  her  son,  for  the  performance 
i  the  trusts  and  to  make  the  trustees  liable  for  the  breach  of  trust. 
'  Mr.  Koupell  and  Mr.  E.  Smith,  for  the  Plaintiti'.  First,  Woolley,  having  received 
|!  trust  money,  must,  in  the  first  instance,  be  ordered  to  replace  it.  Secondly,  Mrs. 
'  ;aring,  by  receiving  the  interest  for  seven  years,  has  sanctioned  the  investment, 
]\  "as  long  acquiescence  is  ecjuivalent  to  an  original  concurrence,"  her  interest  must 
I  attached  in  order  to  reinstate  the  trust  fund  ;  Trafford  [585]  v.  Boehn  (3  Atk.  444) ; 
l'7/i/woft  V.  Gattii  (1  Hare,  531;  2  Hall  &  Twells,  459);  Browne  v.  Cross  (14  Beav. 
|i);  Booth  V.  Booth  (1  Beav.  125). 

i  Mr.  Nalder,  for  Woolley  and  Lloyd,  argued,  first,  that  the  instrument  ilid  not 
'istitute  an  ecjuitable  mortgage  ;  Ex  parte  Finden  (11  Ves.  404,  n.).  Secondly,  that 
j'  creditors'  deed  vested  the  estate  in  Lloyd,  who  had  no  notice  of  any  prior  charge, 
;I  therefore  had  priority;  and  thirdly,  that  a  wrongdoer  could  not  file  a  bill  for 
I'tribution,  the  rule  of  law  being  clear  that,  as  between  tort  feasors,  there  is  no 
liity.  Attoi-neij-General  v.  Jl'ihon  (Craig  A;  Phill.  1)  was  also  cited. 
I  The  Master  of  the  Kolls  [Sir  John  I\«millyJ.      I  entirely  dissent  from  the 
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I 
last  proposition,  that  a  wrongdoer  can,  in  no  case,  file  a  bill.     Take  this  illustration, 
— where  two  trustees,  having  the  trust  fund  in  their  hands,  divide  it  between  them, 
and  afterwards  one  of  them  says,  "  I  have  joined   my  co-trustee  in  committing  a 
breach  of  trust,  but  I  am  ready  and  willing  to  pay  into  Court   the   whole  of  the    | 
trust  fund,  if  no  part  can  tie   recovered  from  the  co-trustee."     This   Court   would    I  IS 
undoubtedly  compel  the  other  trustee  to  make  good  the  breach  of  trust,  though  the    '  ' 
I'laintitf  may  have  concurred  in  it,  it  being  his  duty  to  secure  the  trust  fund  for  the    ! 
benefit  of  the  re.stuix  que  tniat,  and  to  such  a  .suit  the  trustees  alone  are  necessary    ■  -, 
parties.     The  books  are  full  of  cases,(l)  in  which  the  trustees  have  called  on  their    '  ( 
co-trustees  to  replace  funds,  notwithstanding  they  have  themselves  been  guilty  of    ! 
acts  not  in  accordance  with  [586]  their  duty.     If,  therefore,  this  were  a  case  between    ■ 
two  trustees,  one  calling  on  the  other  to  make  good  the  breach  of  trust,  I  should  see   i  -^ 
no  objection  to  the  frame  of  it.  i 

As  to  the  equitable  deposit,  the  Defendant  denies  in  his  answer  that  he  did  t  [ 
deposit  the  deeds  with  the  Plaintiff;  but  the  state  of  the  case  is  this : — Baynard,  one  i  |i 
of  the  trustees,  had  in  his  possession  the  title-deeds  relating  to  Woolley's  house  as  a  i 
security  for  another  debt,  and  Woolley  was  aware  of  that  fact.  A  trust  fund  of  I  i 
£400  being  in  the  hands  of  the  Plaintiff  and  Woolley,  the  Plaintiff  suggests  to  ■  i 
AVoolley  that  he  should  take  this  sum  and  employ  it  in  his  business.  Woolley,  who  i  t 
also  owes  the  trust  estate  £100,  accedes  to  this  proposal,  and  on  the  15th  of  May  1845  1  i 
signs  a  document,  on  an  ordinary  bill  stamp,  in  the  following  words: — "I,  George  '  ) 
Woolley,  grocer,  of  Truro,  do  hereby  acknowledge  that  I  am  indebted  to  the  estate  : 
of  the  late  Mr.  Henry  Wearing,  of  Truro,  the  sum  of  £500,  with  interest  on  the 
same  at  £4  per  cent,  per  annum,  holding  the  deeds  of  my  house  as  a  collateral  I  ti 
security,  and  policies  of  insurance."  j 

What  is  the  meaning  of  the  words  "  holding  the  deeds  of  my  house  as  a  collateral  '  i, 
security  "  for  £500  ?  Who  held  them  1  Why,  his  co-trustee,  to  whom  the  document  i  v 
was  given.  The  law  is  clear,  that  where  there  is  a  deposit  of  title-deeds  to  secure  a  1 1» 
debt,  the  equitable  mortgagee  may  by  agreement  add  further  advances  to  the  amount  '  If 
for  which  they  are  deposited.  The  fact  must  be  proved,  but  it  need  not  be  in  writing.  ]  x 
This  does  not  rest  on  a  parol  allegation  of  one  person  denied  by  the  other,  for  here, 
the  last  passage  in  the  written  instrument  is  susceptible  of  no  other  construction  than 
this  :  that  the  deeds  were  to  be  held  by  the  Plaintift'  [587]  as  a  security  for  the 
£500.  This,  in  my  opinion,  constituted  an  equitable  mortgage,  and  the  estate,  unless 
it  has  been  disposed  of,  is  chargeable  with  the  money. 

It  is  stated,  however,  that  Woolley  has  conveyed  the  whole  of  this  propert}'  to 
Lloyd  for  the  benefit  of  his  creditors.  The  deed  is  for  value  and  without  notice  of 
the  previous  charge,  but  then  it  appears  that  the  legal  term  is  now  efl'ectually  vested 
in  the  Plaintiff,  and  Lloyd  has  merely  the  legal  estate  in  the  reversion  expectant  on 
the  expiration  of  the  term  of  500  years.  After  that  period  he  will,  at  law,  become 
entitled  to  the  property,  and  in  equity  as  soon  as  the  first  mortgage  has  been  satisfied ; 
that  is  the  extent  to  which  he  is  entitled.  As  to  the  Plaintiff,  I  think  he  is  liable 
to  repay  the  whole  trust  fund  if  it  cannot  be  recovered  from  Woolley. 

I  have  now  to  consider  the  rights  as  between  Baynard  and  Catherine  Wearing, 
and  having  attended  to  the  evidence,  I  do  see  nothing  which  amounts  to  an 
acquiescence  by  her  in  what  had  been  done  by  the  trustees,  for  the  purpose  of 
rendering  her  liable  to  make  good  the  amount. 

The  point  on  which  I  wish  to  hear  Mr.  K.  Palmer  is,  whether  she,  having  had  the 
benefit  of  investment,  is  entitled  to  relief,  without  repaying  that  which  she  has 
received  beyond  that  which  the  fund  would  have  produced  if  it  had  been  in  a  proper 
state  of  investment. 

Mr.  R.  Palmer  and  Mr.  Daunay,  for  the  widow,  referred,  on  this  point,  to  the 
terms  of  the  power  to  invest,  and  to  Robinson  v.  Robinson  (1  De  G.  Mac.  &  G.  247). 

[588]  The  Master  of  the  Rolls.     I  cannot  give  her  more  than  £4  per  cent.,- 

(1)  Linr/ard  v.  Bromley,  1  Ves.  &  B.  114;  Franco  v.  Franco,  3  V'es.  75;  Greenwood 
V.  JFahford,  \  Beav.  576  ;  May  v.  Selby,  1  Y.  &  G.  (C.  C.)  235  ;  Robinson  v.  Evans, 
7  Jur.  738 ;  Bridget  v.  Harms,  1  Coll.  72. 
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and  I  think  I  must  make  her  account  for  the  excess  of  income  paid  to  her  beyond  the 
lamouiit  of  interest  at  £i  per  cent,  on  the  £400. 

i      Note. — See  Lichfield  v.  Baker,  13  Beav.  447  ;  Ba(e  v.  Hooper,  5  De  G.  Mac.  &  G. 
,338. 


[588]    Pariente  v.  Lubbock.    July  2,  3,  4,  1855. 
[S.  C.  on  appeal,  8  De  G.  M.  &  G.  5 ;  44  E.  R.  290.] 

Ad  agent  is  bound  to  act  in  the  best  manner  he  can  for  his  principal,  and  in  matters 
which  are  left  to  an  agent's  discretion,  he  can   only  act  for  the  benefit  of  his 

I     principal. 

JA  foreign  merchant  directed  his  correspondence  in  England  to  treat  any  consignment 

'  as  his  son's  (who  wa.s  in  England  and  superintended  the  sales  and  purchases),  and 
to  acknowledge  him  owner  of  the  money,  so  that  he  might  dispose  thereof  as  if  it 
was  his  own  money.  By  the  direction  of  the  son,  moneys  in  the  hands  of  the 
correspondent,  belonging  to  the  father,  were  applied  by  him  in  paying  a  private 
debt  of  the  son  to  the  correspondent.  Held  (overruling  the  decision  of  the 
Master),  that  the  transaction  was  valid. 

In   1837  the   Plaintiff",   Jacob  Pariente,   a  merchant  at  Tangiers,  employed  the 
! Defendant,   Sir  John   Lubbock,   and   his  late  father,   merchants  in   London,  as   his 

consignees  and  agents.     The  course  of  dealing  between  the  Plaintifl"  and  the  London 

house  was  of  this  nature:  the  Plaintiff"  consigned  goods  to  the  London  house  or  to 
I'tbeir  correspondents  abroad,  the  goods  were  sold,  and  the  proceeds  having  been 
'received  by  or  remitted  to  the  London  house,  were  invested  in  the  purchase  of  return 
i cargoes,  and  these  were  sent,  to  or  to  the  order  of  the  Plaintiff".  During  these  trans- 
!  actions,  the  Plaintift"s  son,  Judah  Pariente,  re.sided  in  London,  and  he  superintended 
'the  purchases  and  .sales,  made  [589]  there  on  the  Plaintiff's  account,  and  was  allowed 
'by  the  Plaintiff' a  commission  for  this  superintendence.     Judah  Pariente  also  carried 

on  business  in  London  on  his  own  account,  and  in  the  course  of  that  business  had 
j  large  transactions  with  Messrs.  Lubbock. 

i  In  1839  the  Plaintiff"  wrote  three  letters  to  Messrs.  Lubbock,  which  were  relied  on 
I  as  evidencing  the  terms  on  which  the  agency  was  carried  on.  The  first,  dated  the 
il8th  February  1839,  proceeded  thus: — "I  beg  of  you,  when  I  consign  you  any  of 
[my  property,  on  my  own  account,  that  you  xvill  consuler  it  as  the  property  of  Judah,  my 

son,  ait'l  to  acknoideilfie  him  ou-ner  of  the  money  ivhich  you  may  hare,  at  any  time  of  mine." 
Again,  on  the  27th  of  February  1839,  the  Plaintiff"  wrote  to  Messrs.  Lubbock  in 

these  terms  : — "In  my  last  of  the  18th,  I  wrote  to  you  by  my  son  Judah,  and  now  I 
I  confirm  to  you  that,  any  time  that  you  may  have  any  money  of  mine,  you  may 
r  aehnowledge  my  son  Judah  as  myself,  so  that  he  may  place  and  dispose  of  my  money  as  if  it 
I  Kits  his  own  property,  and  you  ^vill  acknowledge  him  as  the  owner  of  the  money."  In 
I  another  letter  of  the  2d  of  December  1839,  there  were  expressions  to  this  eff'ect : — 
'  "  In  all  my  busincs.s,  I  hope  that  you  will  consult  with  my  son  Judah,  for  purchases 
!  as  well  as  for  .sales,  the  same  as  if  he  was  myself,  and  I  have  already  written  my  said 
'  son  that  he  must  consult  with  you  ; "  and  further  on  in  the  same  letter,  he  said,  "  I 
i  have  a  letter  from  Joseph  Pariente,  at  Gibraltar,  he  says  that  he  ordered  you,  on  the 
[  31st  of  October,  to  insure  the  cargo  for  the  nameless  value  £5000.  I  hope  that  j'ou 
I  have  done  this  in  due  time  ;  and,  as  my  son  Judah  informs  me  of  everything,  I  shall 
I  not  continue  my  writing,  and  whatever  my  saul  son  may  say  for  me  is  the  same  as  if  I 
I  said  it  myself,  which  must  guide  you." 

I  [590]  In  October  1840  Sir  John  Lubbock's  father  died,  and  the  mercantile 
I  business  was  afterwards  carried  on  by  Sir  John  Lubbock  alone,  and  the  agency 
I  between  the  Plaintiff's  and  the  Defendant  continued  without  any  change. 
j  Early  in  1842  the  Plaintiff"  consigned  a  cargo  of  goods  in  a  vessel  called  the  "St. 
I  Paul  Serge,''  to  his  correspondents  at  Genoa,  who  sold  them,  and  in  the  month  of  May 
I  1842  remitted  the  proceeds  (£2664,  4s.  5d.)  to  the  Defendant,  Sir  John  Lubbock. 
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At  this  time  Jiulah  Pariente  was  largely  indebted  to  the  Defendant  on  his  private  i 
account  between  them,  and  on  the  20th  of  May  1842  the  sum  remitted  from  Genoa  | 
was  placed  by  the  Defendant  to  Judah  Pariente's  account,  and  thus  Jacob's  funds 
were  applied  in  part  liquidation  of  the  debt  due  from  his  son,  Judah  Pariente,  to  the 
Defendant. 

Judah    Pariente  (the  son)  became   bankrupt  in  January  1843.     In  taking  the 
accounts   between   Jacob  and   the   Defendant,   in    this   Court,    the   (juestion   arose,  ! 
whether  the  Defendant  ought  to  be  held  discharged   from  the  £2604,  4s.  5d.  by  1 
its  having  been  placed  to  the  credit  of  Judah's  account.  1 

Master  Humphry,  in  an  elaborate  judgment,  held,  first,  that  the  son  had  no  ! 
authority  to  direct  the  produce  of  the  cargo  to  be  placed  to  the  credit  of  his  private  j 
account  with  the  Defendant :  that  the  object  and  effect  of  the  Plaintiff's  letters  were  j 
merely  to  substitute  the  judgment  and  discretion  of  the  son  for  that  of  the  father,  | 
and  solely  for  the  benefit  of  the  latter,  and  that  the  latter  had  been  constituted  dux  I 
fu-cti,  and  not  dominiin  rcrum.  Upon  this  point,  he  relied  on  Story  on  Principal  and  I 
Agent  (sects.  21,  82,  S.3,  210).  Secondly,  that  if  the  son  [591]  had  authority  so  to  I 
act,  it  had  determined  upon  the  dissolution  of  the  partner.shi])  by  the  death  of  Sir  1 
John  Lubbock's  father.  Thirdly,  that,  upon  the  evidence,  it  did  not  appear  that  the  | 
son  had  given  any  authority  to  the  Defendant  to  place  the  amount  to  his  private  | 
credit  ;  and,  fourthly,  that  the  son  had  not  subsequent!}'  ratified  that  act.  I 

To  this  finding  the  Defendant  took  exceptions,  which  now  came  on  for  argument. 

Mr.  Roupell  and  Mr.  Cairns,  for  the  Plaintiff,  argued,  first,  that  the  Plaintitl'  had  ' 
authorized  the  son  to  deal  with  the  fund  in  the  same  manner  as  if  it  were  his  own.  , 
Secondly,  that  the  change  in  the  Defendant's  firm  did  not  affect  the  question,  the  ! 
agency  having  been  continued  on  the  same  terms.  Thirdly,  that  the  transfer  had 
been  made  by  the  son's  authority,  and  had  been  subsequently  ratified  and  confirmed 
by  him.  They  cited  Xml  v.  Erring  [\  ilsp.  61);  Brorh'lhank  v.  Sufiru  (.5  Car.  tfc  P.  ' 
21) ;  Todd  V.  Itohinsm  (Ry.  &  M.  217) ;  Gilman  v.  l!nhinson  (Kv.  &  M.  226  ;  1  Car.  &  | 
P.  642) ;  Tickel  v.  Short  (2  Ves.  sen.  239) ;  IFillis  v.  Jernerjan  (2  Atk.  2.52) ;  Wyatl  v.  1 
The  Marquist  of  Hertford  (3  East,  147).  I 

Mr.  Lloyd,  Mr.  W.  H.  Clarke,  and  Mr.   Dowdeswell,  for  the    Plaintiff,    conlrh, 
argued  that  the  son  was  a  mere  agent  and  trustee  for  the  father,  and  that  he  and  the   j 
Defendant,  with  notice  of  the  trust,  had  transferred  the  fund,  not  for  the  benefit  of   i 
the  principal,  but  in  payment  of  the  personal  debt  of  the  agent ;  that  such  a  trans- 
action could  not  stand,  and  that  the  Defendant  coiild  not  take  advantage  of  such  a 
transfer;  JFil^on  v.  [592]  Moore  (1  Myl.  &  K.  126,  337).     Secondly,  that  "the  son  had   I 
never  authorized  the  transfer ;  and  thirdly,  that  there  had  been  no  ratification,  and, 
as  the  transaction  was  wrong  in  its  origin,  it  was  incapable  of  ratification.  1 

They  cited  IFhifeheml  v.  Turkett  (lo  East,  400);  Smith  v.  The  AV<  India  Company   < 
(16  Sim.  76);  Be  Bouchout  v.  Goldsinid  {r>  Ves.  211);  Story  on  Principal  and  Agent 
(sect.  62). 

The  M.vster  of  the  Rolls  [Sir  John  Romilly].     Although  I  feel  the  utmost   ' 
deference  to  the  Master's  judgment,  I  am  bound  to  follow  the  view  (which  I  regi'ct  to 
say  dift'ers  from  his)  to  which  the  careful  consideration  of  the  documents  has  led  mo. 

The  real  question,  in  this  case,  appears  to  me  to  depend  upon  the  construction  of 
three  letters,  and  the  rights  and  powers  given  by  them,  and  how  the  parties  were 
bound  to  act  in  consequence  of  them. 

The  proposition  on  which  the  Master  proceeded  cannot  be  disputed,  viz.,  that  an 
agent  is  bound  to  act  in  the  best  manner  he  can  for  his  principal  (see  Beniley  v.  Craven, 
18  Beav.  77),  and  that  in  matters  which  are  left  to  his  di.scretion,  he  can  only  act  for 
the  benefit  of  his  principal.  But  it  is  also  quite  clear  that  he  is  bound  to  follow  the 
directions  of  his  principal,  and  is  not  answerable  for  any  injury  which  may  occur,  if 
he  strictly  and  directly  follow  the  instructions  which  are  given  him.  For  instance, 
there  are  many  cases  in  which  a  principal  abroad  directs  his  agent  in  this  country  to 
hold  a  balance  or  a  certain  sum  [593]  of  money  then  in  his  hands,  or  the  proceeds  of 
a  particular  cargo,  at  the  disposal  of  a  stranger.  If  nothing  be  due  to  the  agent  he 
cannot  help  acting  upon  such  an  order,  and  he  would  hi  liable  to  an  action,  and  to  all 
the  consequences  which  might  follow  to  his  principal,  if  he  did  not ;  if  he  com- 
municates the  order  to  the  third  person,  then  it  amounts  to  a  promise  to  pay,  and  an 
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action  would  be  maintainable  against  him  on  behalf  of  that  third  person ;  and  that 
class  of  cases  to  which  I  referred  yesterday,  such  as  Burn  v.  Carralho  (4  Myl.  &  Cr. 
690),  would  then  apply.  I  refer  to  them  merely  to  point  out  that  it  is  the  duty  of 
an  agent  to  follow  the  direction  of  his  principal,  and  that,  subject  to  such  rights  as  he 
may  have  arising  from  the  state  of  the  account  between  himself  and  his  principal,  he 
is  hound  to  do  so  ;  he  never  can  be  blamed  for  acting  as  directed  by  his  principal, 
and  he  is  liable  to  an  action  if  he  should  not. 

In  the  ol)servations  I  am  now  making,  I  am  assuming  that  the  father  at  Tangiers 
was  the  principal,  and  that  Messrs.  Lubbock  were  the  agents   in  London.     But  a 

Erincipal  may  direct  any  other  persons  to  give  directions  for  him  to  his  agent  in 
ondon,  and  he  may  constitute  that  penson  his  agent,  or  a  sort  of  second  principal, 
for  the  purpose  of  dealing  with  that  agent ;  and  if  he  choose  to  do  so,  the  agent  or 
mercantile  house  in  London  cannot  be  blamed  for  acting  on  directions  so  communicated 
to  them.  Now  that  case  is  perfectly  distinct  from  those  referred  to  by  Mr.  Justice 
Story,  and  on  which  the  Master  seems  to  have  relied,  and  which  shews  the  extreme 
difficulty  of  making  an  agent  not  merely  the  diu;  fadi,  but  the  dominns  reruin.  No 
doubt  there  is  very  considerable  difficulty  in  doing  so,  but  it  is  not  disputed  that  it 
may  be  done.  Accord-[594]-ingly,  if  a  father,  employing  a  son  as  his  agent  in 
another  country,  thought  fit  to  say  to  his  son,  "  Not  only  I  give  you  the  entire  control 
and  management  of  the  business,  but  I  make  you  a  present  of  all  the  proceeds  which 
may  arise  from  it,"  he  would  make  him  not  merely  the  dux  fadi,  but  the  dominu.t 
rerum. 

Sir  John  Lubbock,  the  agent  of  the  father  at  Tangiers,  was  not  made  dominus  rei-iim, 
but  was  bound  to  follow  the  directions  of  the  father,  or  of  that  person  whom  the 
father  had  put  in  his  place  :  but  it  is  a  perfectly  new  proposition  to  me  to  hear  that 
the  principal  abroad  might  not,  if  he  thought  fit,  constitute,  as  between  himself  and 
his  agent  here,  some  other  person  to  be  a  sort  of  second  principal,  in  order  to  give 
complete  directions  to  the  agent  in  this  country  as  to  what  he  should  do  with  the 
property. 

If  so,  the  only  question  is,  whether  he  has  done  so  in  this  case.  On  the  10th  of 
February  1839  the  father  writes,  "I  beg  of  you,  when  I  consign  you  any  of  my 
property  on  my  account,  that  you  will  consider  it  as  the  property  of  Jndah  mj'  son." 
What  is  the  meaning  of  that  I  I  think  it  is  impossible  to  put  it  lower  than  this, 
that  it  made  the  .son  joint  owner  of  the  property  with  himself.  I  do  not  put  it  so 
high  as  to  say  that  it  made  the  son  the  exclusive  owner,  and  that  it  would  have 
justified  Sir  John  Lubbock  in  saying,  "  We  will  not  answer  the  father's  drafts  ;  "  but  it 
is  impossible,  after  that,  to  say  that  he  was  not  entitled  to  regard  any  property  con- 
signed by  the  father,  on  his  own  account,  as  the  property  of  Judah  the  son.  The 
letter  goes  on  to  say,  "  And  to  acknowledge  him  owner  of  the  money  which  you  may 
have  at  any  time  of  mine." 

Now,  there  are  two  things  here,  "  If  I  consign  you  [595]  any  pro[)erty,  you  must 
consider  him  as  the  owner  of  that  property  ;  "  next  "  If  you  have  any  money  of  mine, 
you  are  to  acknowledge  him  as  the  owner  of  it."  This  gives  the  son  a  right  to  dispose 
of  that  property  as  he  may  think  fit,  and  it  makes  him  dominKs  nnnn,  to  the  full 
extent  that  the  father  himself  was.  It  makes  him  as  much  a  principal,  with  respect 
to  Sir  John  Lubbock,  as  the  father  himself  was.  Suppose  the  father  had  said,  "  I 
direct  you  to  carry  the  produce  of  the  'St.  Paul  Serge'  to  the  account  of  my  son," 
would  not  that  have  been  good  !  But  he  says,  "  Vou  are  to  consider  my  son  as  the 
owner."  Well  then,  suppose  the  son  gives  directions  as  to  its  application,  is  not 
that  to  be  considered  good  also .'  There  can  be  no  question  that  if  the  father  had 
given  such  diiections,  he  would  have  been  bound  by  them  ;  and  if  the  son  is  placed 
in  exactly  the  same  situation  as  the  father,  why  is  not  the  father  equally  bound  by 
the  directions  given  Ijy  the  son,  unless  indeed  there  is  some  principle  of  law  which 
forbids  it,  and  there  is  none  that  1  know  of  f 

It  does  not  rest  upon  this  letter  alone,  for  a  fortnight  afterwards,  on  the  27th  of 
February,  in  another  lettei-,  the  father  says  this,  "In  my  last  of  the  18th  I  wrote  to 
you  by  my  son  Judah,  an<l  now  I  confirm  to  you  that,  any  time  you  may  have 
any  money  of  mine,  you  may  acknowledge  my  son  Judah  as  myself,  so  that  he  may 
place  and  dispose  of  my  money  as  if  it  was  his  own  property,  and  you  will  acknowledge 
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him  as  the  owner  of  the  money."     That  is  to  say,  you  will  take  his  directions  with 
respect  to  any  property  or  money  of  mine,  exactly  in  the  same  way  as  if  I  myself ; 
gave  those  directions,  and  I  consent  to  be  bound  by  such  a  proceeding.     It  appears, 
to  me  to  be  impossible  to  read  these  letters  in  any  other  way  than  this.     Is  it  to  be ; 
contended  that  a  father  cannot  give  his  own  son   such  a  [596]  power,  or  that  the 
nature  of  the  relation  between   principal  and  agent  is  such  that  a  principal  cannot 
direct  his  agent  to  receive  directions  from  another  person,  exactly  in  the  same  manner ' 
as  if  he  himself  gave  them?     I  am  ignorant  of  any  principle  of  law  that  prevents  it,  | 
and  it  would  be  new  to  me  to  find  that  the  law  of  principal  and  factor  forbids  a 
principal  to  say  to  his  factor  "  You  shall  take  certain  directions  from  another  person, 
exactly  in  the  same  manner  as  if  I  myself  gave  them."     No  doubt  they  may  be  limited 
to  the  selling  and  buying,  but  if  the  principal  says,  "  You  shall  be  at  liberty  to  pay  any 
balance  to  my  son  for  his  own  advantage,  and  follow  any  directions  of  his  upon  the 
subject,"  I  am  at  a  loss  to  know  what  principle  of  law  there  is  which  forbids  a  principal 
from  so  dealing  with  respect  to  his  agent.     Then  if  that  be  permitted  by  law,  I  am 
unable  to  find  any  words  by  which  it  can  be  done  more  expressly  than  in  this  case,  , 
"  I  wish  you  to  consider  my  son  as  myself,  I  wish  you  to  acknowledge  him  as  mj'self, 
so  that  he  may  dispose  of  my  money  as  if  it  was  his  own  property,  and  that  you  will 
acknowledge  him  to  be  the  owner  of  the  money."     It  is  done  with  a  redundancy  and  i 
a  surplusage  of  expressions.     It  is  not  merely  saying,  "  I  wish  you  to  consider  ray 
son  as  myself,"  but  he  goes  on  to  say,  and  "  let  him  dispose  of  my  money  and  as  if 
it  were  his  own  property,"  and  if  that  were  not  sufHcient  he  goes  on  further  and  says,  ' 
"you  must  acknowledge  him  to  be  the  owner  of  the  money." 

There  is  a  third  letter,  in  which  he  says,  "  Whatever  my  said  son  may  say  for  ' 
me  is  the  same  as  if  I  said  it  myself,  which  must  guide  you."     This  letter,  if  it  stood 
alone,  might  be  open  to  the  observations  that  it  only  related  to  the  t)uying  and  selling, 
but  the  two  former  letters  shew  that  he  made  him  complete  and  [597]  entire  owner  ' 
of  the  whole  property,  to  deal  with  it  as  he  thought  fit.  ( 

I  have  looked  at  it  in  another  point  of  view,  suppose  the  son  had  ordered  him  to 
pay  a  sum  of  money  on  his  father's  account,  and  Sir  John  Lubbock  had  refused  to  do  ' 
so,  and  that,  in  consequence,  the  father  had  suffered  great  injury,  an  action  might 
have  been  supported  against  Sir  John  Lubbock  for  disobeying  the  orders  of  the  agent 
The  matter  does  not  appear  to  me  in  the  slightest  degree  altered  by  the  fact  that  the  i 
son  was  carrying  on  business  on  his  own  account  in  London,  or  that  the  son  was,  in 
many  respects,  acting  as  the  agent  of  the  father,  or  that  he  had  so  acted  previously  in 
giving  directions  to  Sir  John  Lubbock. 

It  is  clear  there  was  nothing  to  authorize  Sir  John  Lubbock  to  place  any  sums 
arising  from  the  father  to  the  account  of  the  son,  unless  the  son  directed  it,  and  the  next  i 
question  therefore  is,  did  the  son  give  him  any  authority  with  respect  to  the  proceeds  of 
the  "  St.  Paul  Serge  i  '  In  my  opinion  it  was  not  necessary  that  the  authority  should 
be  in  writing,  it  might  be  verbal,  and  I  am  of  opinion  that  such  authority  was  given 
to  Sir  John  Lubbock  by  the  son  ;  and  no  complaint  was  made  upon  the  subject  until 
after  the  bankruptcy  of  the  son,  when  the  interests  of  the  parties  were  completely 
altered. 

The  result  is  that  I  must  hold  that  the  proceeds  of  the  cargo  of  the  "  St.  Paul 
Serge  "  were  properly  put  to  the  account  of  the  son.  The  short  way  in  which  I  put 
it  is  this  :  The  letters  appear  to  me  to  give  the  son  power  to  deal  with  all  the  cargoes 
and  the  money  arising  from  them  as  his  own  property,  exactly  in  the  same  manner  as 
the  father  could  ;  that  the  son  directed  the  sum  in  cjues-[598]-tion  to  be  placed  to  the 
credit  of  his  account,  and  which,  if  the  father  had  done  it,  would  have  been  binding ; 
and  the  son  having  the  same  power  as  the  father,  and  ha\"ing  acted  upon  that  power, 
the  father  is  equally  bound ;  and  there  is  no  rule  of  law  which  forbids  such  a  course 
of  dealing. 

Note. — Affirmed  by  the  Lords  Justices,  January  L5,  1856. 
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[598]    Fry  v.  Noble.    Mai/  24,  July  7,  11,  1855. 

rs.  C.  24  L.  J.  Ch.  591  ;  1  Jur.  (N.  S.)  767 ;  3  W.  R.  599.     Affirmed,  7  De  G.  M.  & 
G.  687  ;  44  E.  R.  267  ;  25  L.  J.  Ch.  144 ;  2  Jur.  (N.  S.)  128 ;  4  W.  R.  145.] 

Dower  of  a  woman,  married  after  the  Dower  Act,  out  of  an  estate  made  subject  to 
dower  by  that  statute,  held  not  to  be  excluded  by  a  declaration  against  dower 
contained  in  a  conveyance  prior  to  the  Act. 

In  1827  freeholds  were  conveyed  to  A.  B.,  a  married  man,  to  the  usual  uses  to  bar 
dower,  "  to  the  intent  that  his  then  present  or  any  future  wife  might  not  be  entitled 
to  dower."  In  1834  the  Dower  Act  passed,  giving  dower  out  of  estates  thus  limited 
(s.  2),  but  allowing  the  right  to  be  defeated  by  a  declaration  against  dower  in  the 
conveyance  (s.  6),  and  providing  that  the  Act  should  not  extend  to  any  widow 

i     maiTied  before  1834,  or  give  to  any  deed  previously  executed  the  eflect  of  defeating 

I     any  right  of  dower.     A.  B.  contracted  a  second  marriage  in  1838,  and  died  seised. 

}     Held,  that  the  declaration  in  the  conveyance  did  not  defeat  the  second  wife's  right 

(     to  dower  out  of  the  estate. 

►Costs  allowed  to  a  widow,  in  a  suit  for  dower,  her  right  thereto  being  contested. 

i  By  indenture  of  release,  dated  8th  August  1827,  certain  real  estate  was  conveyed 
ito  the  use  of  such  persons  as  Thomas  W.  Fry  (then  a  married  man)  should  by  deed 
.vppoint,  and  in  default  of  appointment  to  the  use  of  Thomas  W.  Fry  for  life,  and  after 
the  determination  of  that  estate  by  any  means  in  his  lifetime,  to  the  use  of  John 
Fitch,  his  executors  and  administrators,  during  the  life  of  Thomas  W.  Fry,  upon 
trust  for  Thomas  W.  Fry,  "and  to  the  intent  that  the  then  present  or  am/ future  wife 
iof  the  said  Thomas  W.  Fry  might  not  be  entitled  to  dower,"  with  remainder  to  the 
I  use  of  Thomas  W.  Fry  in  fee. 

!  Fry's  wife  afterwards  died,  and  in^September  1838  [599]  he  intermarried  with  the 
IPlaintitt'.  Fry  died  intestate  in  October  1842,  without  having  exercised  the  power  of 
'appointment  contained  in  the  deed  of  1827,  and  seised  of  the  property. 
(  After  Fry's  death,  his  heir  at  law  entered  into  possession  of  the  property.  He 
imortgaged  it  to  Russell  in  fee,  with  power  of  sale;  and  in  May  1853  Russell  sold  it 
I  to  Noble,  who  claimed  to  hold  it  discharged  of  the  Plaintiffs  dower.  The  Plaintiti" 
[thereupon  filed  her  bill  to  enforce  her  right. 

i  The  Plaintifl"s  title  depended  entirely  upon  the  construction  of  the  2d,  6th,  and 
14th  sections  of  the  Dower  Act  (3  &  4  Will.  4,  c.  105),  which  passed  on  the  29th  of 
August  1833,  after  the  execution  of  the  deed  and  before  the  Plaintiff's  marriage. 
Sect.  2  enacts,  "That  when  a  husband  shall  die  beneficially  entitled  to  any  land  for 
an  interest  which  shall  not  entitle  his  widow  to  dower  out  of  the  same  at  law,  and 
such  interest,  whether  wholly  equitable  or  partly  legal  and  partly  equitable,  shall  l)e 
an  estate  of  inheritance  in  possession  or  equal  to  an  estate  of  inheritance  in  possession 
(other  than  any  estate  in  joint-tenancy),  then  his  widow  shall  lie  entitled  in  equity  to 
dower  out  of  the  same  land."  By  sect.  6,  "  A  widow  shall  not  be  entitled  to  dower 
lout  of  any  land  of  her  husband  when,  in  the  deed  by  which  such  land  was  conveved 
'to  him,  or  by  any  deed  executed  by  him,  it  shall  be  declareil  that  his  widow  shall  not 
!be  entitled  to  dower  out  of  such  land."  Sect.  14  enacts,  "That  this  Act  shall  not 
t  extend  to  the  dower  of  any  widow  who  shall  have  been  or  shall  be  married  on  or 
[before  the  1st  of  Jamiary  1834,  and  shall  not  give  to  any  will,  deed,  contract, 
I  engagement  or  charge  executed,  entered  into  or  created  before  the  said  [600]  1st  of 
iJanuary  1834,  the. effect  of  defeating  or  prejudicing  any  right  to  dower." 
I  Mr.  FoUett  and  Mr.  Wickcns,  for  the  Plaintiff.  It  is  not  disputed  that  the 
j  Plaintiff  has  no  right  to  dower  by  the  old  law,  and  independently  of  the  Dower  Act; 
'but  the  2d  sect,  prevents  the  common  uses  to  bar  dower  from  depriving  a  widow  who 
j  married  subsequent  to  the  Act  of  her  dower.  The  3d  sect,  makes  seisin  unnecessarv 
I  to  give  title  to  the  widow,  and  the  Act  proceeds,  in  the  Gth  sect.,  to  point  out  the 
mode  by  which  the  widow's  title  to  dower  may  be  defeated  either  wholly  or  paitly 
by  the  declaration  of  the  husband.  It  will  be  contende<l  that  such  a  declaration, 
Joatained  in  a  deed  executed  anterior  to  the  1st  of  January  1834,  will  have  the  same 
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eflect  as  if  executed  since  the  passing  of  the  Act,  and  will  deprive  the  widow  i_> 
dower  ;  but  that  cannot  be  the  proper  construction  of  the  clause,  which  is  prospectiv 
only  and  not  retrospective.  This  is  clear  from  the  language  of  the  clause  itself,  f.j 
the  words  are  when  by  the  conveyance  "it  shall  be  declared,"  not  "shall  have  been 
declared.  The  section  is  therefore  applicable  to  future  declarations  only,  that  i-; 
declarations  made  after  the  passing  of  the  Act. 

But  the  1-lth  sect,  is  that  upon  which  the  Plaintiff  relies,  as  .shewing  conclusivel}' 
that  the  Act  cannot  be  so  construed  as  to  deprive  her  of  dower  by  any  such  declara; 
tion  as  that  relied  upon.  That  section  distinctly  enacts  that  the  Act  shall  not  giv( 
to  any  "deed  executed  before  the  first  of  January  1834,  the  effect  of  ili-featiii;/  « 
prejudicing  untj  ricjht  to  dower."  The  declaration  contained  in  the  deed  of  August 
18"27  cannot  therefore  have  the  effect  of  defeating  the  Plaintiff's  right  to  dower.  1; 
is  clear  that  the  common  limitations  to  uses  to  bar  dower  would  not  alone  deprive  tli( 
Plaiu-[601]-tiff  of  her  dower,  and  a  declaration  alone  before  the  Act  would  not  haw 
done  so.     The  widow  is,  therefore,  entitled  to  her  dower. 

Mr.  It.  Palmer  and  Mr.  T.  Stevens,  contra.  The  plain  object  of  the  Legislalun 
was  to  leave  existing  rights  unaffected,  but  to  alter  the  rights  to  dower  of  thuM 
women  who  might  marry  after  the  1st  of  January  1834  :  to  put  these  on  a  inu 
footing,  but  to  leave  the  rights  of  those  already  married  untouched.  Down  to  llu 
14th  sect,  the  enactments  are  general,  and  would  apply  to  every  widow,  and  the  14th 
sect,  first  introduces  a  restriction  to  its  operation.  It  enacts  that  that  Act  shall  not 
extend  to  the  dower  of  any  widow  married  on  or  before  the  1st  of  January  1834,  and 
proceeds  to  say  that  it  shall  not  give  to  any  deed,  &c.,  executed  before  that  period, 
the  effect  of  defeating  any  right  to  dower.  The  second  part  of  the  clause  is  ancillary 
to  the  former  part,  and  is  applicable  only  to  such  right  of  dower  as  a  widow  married 
before  that  period  might  have  been  entitled  to  under  the  old  law,  and  not  to  any  new- 
right  of  dower  introduced  by  that  Act.  Any  widow  taking  the  benefit  of  the  Act,' 
and  insisting  on  her  right  to  dower  under  its  provisions,  must  take  subject  to  all  the' 
qualifications  attached  in  its  very  creation  to  the  new  species  of  dower,  and  amongst 
them,  subject  to  the  right  of  the  husband,  to  prevent  her  dower  attaching  to  an 
equitable  estate  by  a  simple  declaration  to  the  contrary. 

The  limitation  of  the  estate  to  uses  to  bar  dower  would  defeat  the  dower  under 
the  old  law,  and  the  declaration  against  dower  would  prevent  its  attaching  under  the 
new,  so  that,  in  both  ways,  the  PlaintitTs  right  is  Ijarred. 

Mr.  Follett,  in  reply.  The  2d  sect,  must  be  read  [602]  together  with  the  6th, 
the  latter  being,  in  fact,  an  exception  out  of  the  former,  and  to  give  the  latter  an 
exclusively  prospective  operation  would  lead  to  great  absurdities  and  contradictions. 
The  two  sections  taken  together  give  dower  to  widows  out  of  their  husbands'  lands, 
in  all  cases  thereafter  generally,  except  where  it  is  declared  that  they  are  not  to 
have  it. 

The  Master  of  the  Eoll.s  reserved  judo;ment. 

July  7.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  is, 
whether  the  Plaintiff  is  entitled  to  dower  out  of  the  real  estate  of  her  husband,  and 
depends  on  the  construction  of  the  Dower  Act. 

Two  things  are  quite  clear,  first,  that  if  the  words  "  to  the  intent  that  the  then 
present  or  any  future  wife  of  Thomas  W.  Fry  might  not  be  entitled  to  dower  "  had 
Ijeen  omitted  from  the  deed  of  1827,  the  Plaintiff  would  have  been  entitled  to  dower: 
and  next,  that  if  the  deed  with  these  words  had  been  executed  since  the  Dower  Act, 
the  widow  would  have  been  bari'cd. 

The  clauses  which  affect  this  question  are  the  2d,  the  6th  and  14th.  The  2d  and 
14th  are  relied  on  by  the  widow,  and  the  6th  is  relied  on  by  the  heir  at  law.  Now, 
if  the  2d  clause  stood  alone,  the  wife's  right  to  dower  would  have  been  clear,  for  here 
the  husband  died  beneficially  entitled  to  land,  for  an  estate  equal  to  an  estate  of 
inheritance  in  possession,  under  the  ordinary  limitations  to  bai'  dower.  By  the  6th 
sect,  it  is  enacted  that  the  widow  shall  not  be  entitled  to  dower  where  the  conveyance 
declares  .she  shall  not,  and  on  reference  to  this  conveyance,  it  settles  the  matter  against 
the  widow,  [603]  because  it  contains  this  express  declaration,  "That  the  then  present 
or  any  future  wife  of  Thomas  \V.  Fry  shall  not  be  entitled  to  dower "  out  of  such 
lauds.     It  is  contended,  however,  that  these  words  in  the  6th  sect,  are  j^rospective 
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uid  lelate  only  to  deeds  which  are  to  be  executed  after  the  passing  of  this  Act.  The 
.vords  of  the  clause  arc  ambiguous,  it  says,  "when  in  the  deed  by  which  such  land 
,vas  conveyed  to  him  "  (that  does  not  appear  to  be  prospective,  but  to  relate  to  every 
ipecies  of  deed),  "  oi'  by  any  deed  executed  by  him  "  (that  may  mean  which  has  been, 
)r  hereafter  may  be,  executed  by  him),  "it  shall  be  declared  "  (that  is,  that  the  deed 
;hall  declai'e).  I  do  not  think  it  absolutely  necessary  to  determine  whether  this 
clause  is  prospective  or  not,  in  the  view  I  take  of  this  case  ;  but  it  is  clear  that 
jy  itself  it  might  be  applied  to  existing  deeds  as  well  as  to  deeds  thereafter  to  be 
ixecuted. 

1  It  was  also  argued  that,  as  the  2d  clause  was  retrospective,  it  is  reasonable  enough 
what  this  clause  should  also  be  retrospective  ;  because,  though  it  affects  only  the  case 
)f  widows  who  were  married  subsequently  to  the  passing  of  the  Act,  yet  it  affects 
deeds  conveying  property  to  husbands  who  have  married  these  women  subsequently 
!.o  the  passing  of  the  Act,  and  therefore  has  a  retrospective  effect  on  those  deeds. 

The  effect  of  this  clause  cannot  be  fully  understood  without  reading  the  14th 

l.ect.,  which  is  the  section  on  the  construction  of  which  this  case  principally  turns. 

The  14th  sect,  is  by  no  means  expressed  with  clearness;  and  the  argument  against 

he  widow  is,  that  the  whole  intention  of  the  14th  sect,  cannot  be  to  give  to  a  widow 

A  right  to  dower  not  previously  existing,  and  that  the  effect  of  the  clause  in  the 

tatute  must  be  taken  to  be,  in  a  broad  commonsense  view,  to  leave  the  existing 

'604]  rights  as  they  were  without ;  and  that  the  construction  suggested  of  giving 

he  (5th   sect,  an   exclusively   prospective  operation   would   lead   to  absurdities  and 

lontradictions. 

The  result  of  the  consideration  which  I  have  given  to  the  statute  leads  me  to 
ihe  conclusion  that,  in  the  present  case,  the  widow  is  entitled  to  dower.  The  2d 
'  ect.  standing  alone  clearly  gives  it,  and  I  do  not  find  anything  subsequent  to  cut  it 
ilown. 

'  If  the  deed  in  this  case  had  omitted  the  declaration  against  dower,  it  is  obvious 
I  hat  the  statute  would  have  had  a  retrospective  effect  upon  it,  and  would  have  given 
;he  wife  a  right  to  her  dower.     The  addition  of  this  declaration,  in  fact,  adds  nothing 

0  the  deed  itself;  for  if  the  deed  had  contained  that  declai-ation  alone  without  any 
Uifticient  limitation  to  uses  to  bar  dower,  it  is  obvious  that  the  dower  would  have 

ttached  totally  independently  of  the  Act,  and  that  the  14th  sect,  would  have 
|)revented  the  6th  sect,  from  applying  so  as  to  deprive  the  widow  of  her  dower,  to 
jt'hich,  but  for  the  Act,  she  would  have  been  entitled.    The  statute,  therefore,  appears 

0  me  to  be  very  much  to  this  effect:  The  2d  sect,  gives  the  dower  to  the  wife  in 
pvery  case  where  the  husband  of  a  wife  married  subsequently  to  the  1st  of  January 
1  834  has  an  estate  equal  to  an  estate  of  inheritance.  Then  the  6th  sect,  says  that 
'  he  wife's  dower  is  to  be  taken  away  whenever  there  shall  be  in  the  conveyance  of 

1  he  land  a  declaration  that  she  shall  not  be  entitled  to  dower.  This  section  leaving 
it  doubtful  whether  the  declaration  is  to  be  prospective  only,  or  prospective  and 
letrospective  also,  the  14th  sect  says,  "But  this  Act  shall  not  give  to  any  deed, 
iixecuted  before  the  1st  of  January  1834,  the  effect  of  defeating  or  prejudicing  any 
I  ight  to  dower." 

i  [605]  I  read  the  enactments  very  much  as  if  they  were  three  Acts  of  Parliament 
instead  of  three  clauses.  The  1st  gives  the  dower,  the  2d  takes  it  away,  but  the  3d 
i  ays  that  a  prior  deed  is  to  have  no  operation  at  all  in  defeating  dower.  Independently 
|if  the  Gth  sect.,  she  appears  to  me  to  be  entitled  to  her  dower,  and  I  am  of  opinion 
;  hat  the  Nth  sect,  prevents  the  6th  sect.,  or  the  declaration  in  the  deed,  from  having 
i.ny  operation  or  effect. 

j  Although  I  was  a  member  of  the  Legislature  at  the  time  this  Act  passed,  and 
look  some  part  in  the  discussion  of  the  real  property  statutes  which  then  passed,  I  am 
■inable  to  state  what  motive  the  Legislature  had  in  providing  that  the  ordinary  uses 
jo  bar  dower,  which  expressed  an  intention  that  dower  should  not  attach,  should 
or  the  future  have  no  operation,  and  yet  allowing  a  simple  declaration  in  another 
lorm  of  words  to  have  that  effect.  It  is  somewhat  ditticult  to  understand,  where  the 
intention  is  clear,  why  the  Legislature  should  have  preferred  one  mode  of  expressing 
ihat  intention  to  another.     It  appears  somewhat  capricious,  but  I  can  only  construe 

1  he  Act  as  I  find  it.     It  seems  to  be  pretty  clear  tliat  the  real  property  commissioners, 
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from  whom  this  statute  ongiiiated,  seem  to  have  had  an  intention  of  puttinj^  an  eni; 
to  dower  altogether  ;  hut  they  found  this  either  dithcult  or  impossible,  and  instead  o' 
doing  so  suggested  this  nKKJification  of  it.  I 

However,  the  lesult  of  my  opinion  on  this  case,  which  I  presume  was  neveii 
contemplated  by  the  framers  of  this  Act,  is  that  the  widow  is  entitled  to  her  dower.   • 

Mr.  FoUett  asked  for  the  costs  of  the  suit,  contending  that  the  Plaintiff  w&i. 
entitled  to  them,  bocau.se  the  [606]  iiuestion  raised  was  a  question  of  right  to  dower 
and  that  there  was  no  such  thing  as  a  legal  remedy  for  dower  under  this  Act  o; 
Parliament. 

Mr.  K.  Palmer  and  Mr.  Stevens,  contra.  Under  the  old  practice,  in  suits  for  dowei 
each  party  bears  his  own  costs  (Beames  on  Costs,  35,  36),  unless  where  a  vexatioui 
defence  is  set  up  ;  Bamfonl  v.  liamfoid  (5  Hare,  203).  The  right  is  just  as  mucb 
legal  here  as  it  was  before. 

The  Mastkr  ov  thk  Rolls.  The  estate  was  in  this  case  conveyed  to  uses  to  bai 
dower.  It  is  a  legal  estate,  in  fact  the  dower  was  not  barred  by  creating  a  trust 
estate,  but  by  conveying  it  to  uses  to  bar  dower  it  is  a  legal  estate.  Still  I  should 
wish  the  practice  to  be  looked  into. 

Jidij  11.  The  M.v.stek  ok  the  Rolls.  I  have  looked  into  this  matter,  and  I  am 
of  opinion  that  this  is  a  case  in  which  the  costs  ought  to  be  allowed  to  the  Plaintifl', 
This  is  not,  in  fact,  one  of  the  cases  in  which,  ui)on  an  undisputed  (juestion,  the 
Plaintiff  comes  merely  for  the  purpose  of  having  partition  or  the  dowable  lands  set 
out  by  metes  and  bounds  ;  but  it  is,  in  truth,  a  disputed  right  to  the  dower,  resisted 
upon  grounds  which  failed,  though  I  admit  the  question  was  one  of  considerable 
nicety,  and  justified  the  Defendant  in  contesting  the  Plaintift"s  right.  But  I  repeat 
the  observation  which  Lord  Cottenham  frequently  made,  [607]  that  the  mere  fact  of 
a  case  being  one  of  difficulty  (unless  the  difficulty  is  created  by  a  testator  and  his 
estate  can  be  made  to  pay  for  it)  is  not  a  sufficient  ground  for  saying  that  the  person 
who  is  in  the  right  shall  not  recover  what  he  claims,  together  with  the  costs  to  which 
he  has  been  subjected  in  obtaining  it. 

I  must,  however,  say  that  the  conduct  of  the  Defendant  appears  to  me  to  have 
been  as  proper  as  it  was  possible  to  be,  and  I  have  no  sort  of  objection  to  make  either 
to  the  correspondence  or  to  the  course  which  he  has  taken.  However,  viewing  the 
case  in  the  most  favourable  manner  for  the  Defendant,  still  I  am  of  opinion  that  the. 
Plaintiff  is  entitled  to  her  costs. 


i 


Note. — Affirmed  by  the  Lords  Justices,  December  11,  1855  ;  Lord  Justice  Turner, 
diihitante. 

[607]     Sporle  i\  Whavm.vn.     Juhj  20,  23,  1855. 

[S.  C.  24  L.  J.  Ch.  789.] 

Title-deeds  were  deposited  by  the  Defendant  with  the  Plaintiff  as  an  indemnity 
against  contingent  payments,  but  there  was  no  agreement  to  execute  a  formal 
mortgage.  Before  the  Plaintiff  had  made  any  payment  he  filed  a  bill  to  have  a 
formal  mortgage  executed.  Held,  that  he  was  not  entitled  thereto,  but  only  to  a 
memorandum,  signed  by  the  Defendant,  specifying  the  terms  of  the  deposit. 

In  August  1854  the  Plaintiff,  Sporle,  signed  a  joint  and  several  promissory  note 
for  payment,  on  demand,  to  a  benefit  society  of  jEICO,  and  of  interest  mo?)thly. 

This  sum  was  borrowed  for  the  benefit  of  Whayman  and  another,  and  Sporle  was 
a  mere  surety.  To  indemnify  Sporle,  Whayman  deposited  with  him  the  title-deeds  of 
his  copyhold  estate.  There  was  no  written  memorandum  of  deposit,  and  the  precise 
terms  on  which  the  [608]  deeds  were  deposite<i  were  disputed  ;  but  on  the  conflicting 
evidence  the  Court  came  to  the  conclusion  that  the  Defendant  had  entered  into  no 
obligation  to  execute  any  formal  mortgage  until  the  Plaintiff"  should  be  called  on  to 
pay  the  money  for  which  he  had  become  surety. 

Instalments  of  the  principal  sum  borrowed  were,  according  to  the  regulations  of 
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the  benefit  society,  payable  monthly,  and  such  instalments  and  the  interest  were 
regularly  paid,  and  the  Plaintiff  had  not,  as  yet,  been  called  on  to  pay  anything. 
Notwithstanding  this,  however,  the  Plaintiff  insisted  on  the  Defendant's  executing  a 
formal  legal  mortgage  of  the  copyholds.  The  Defendant  neglected  to  do  so,  and  the 
Plaintiff  thereupon  filed  this  bill,  praying  a  specific  performance,  by  the  Defendant, 
of  the  alleged  agreement  between  him  and  the  Plaintiff  to  execute  a  mortgage  of  the 
copyhold  hereditaments,  with  all  proper  covenants  and  provisions  for  the  Plaintiff's 
lindemnity,  pursuant  (as  the  Plaintiff  alleged)  to  the  agreement,  and  to  do  all  things 
necessary  and  proper  for  the  purpose  of  giving  the  Plaintiff  a  valid  and  effectual 
mortgage. 
I       Mr.  Eddi.s,  for  the  Plaintiff. 

Mr.  Koupell  and  Mr.  Hardy,  for  the  Defendant, 
i      The  Ma.stek  of  the  Rolls  reserved  judgment. 

j  July  23.  The  Master  of  the  Rolls  [Sir  John  Romillyl.  After  reading  the 
iifiidavits,  I  think  that  the  Plaintiff  has  asked  for  more  than  he  is  entitled  to,  and 
;hat  the  Defendant  has  refused  that  which  he  is  bound  to  give. 

;  [609]  The  state  of  the  case  is  this  :  Whayman  and  another  person,  wanting  to 
wrrow  a  sum  of  money  from  a  benefit  society,  induced  the  Plaintiff  and  another  to 
;^ive  a  joint  and  several  promissory  note  to  the  secretary  of  the  society  to  secure  the 
i-epayment  of  the  money.  The  mode  of  paying  off  the  debt  was  this  :  They  were  to 
loay  a  sum  for  interest  every  month,  and  in  addition  they  were  to  pay  monthly 
'  iistalments  for  six  years  until  the  principal  and  interest  had  been  fully  paid  off.  The 
'i^laintiff,  though  he  received  no  part  of  the  money,  consented  to  sign  this  joint 
iiid  several  promissory  note,  provided  he  should  be  indemnified  by  having  a  deposit 
,)f  the  title-deeds  of  some  copyholds  to  secure  him.  [His  Honor  here  examined  the 
'lonflicting  testimony  as  to  the  terms  on  which  they  were  to  be  deposited,  and 
proceeded.] 

I  The  result  seems  to  be  this  :  There  was  an  agreement  that  the  title-deeds  of  the 
i  opyholds  should  be  an  indemnity  against  anything  the  Plaintiff  should  be  called  on 
'  0  pay  ;  but  I  am  satisfied  from  the  affidavits  that  there  was  no  intention  that  a 
:ormal  deed  should  be  executed  ;  the  effect  of  which  would  be  to  put  the  Defendant 
!o  a  great  expense ;  this  he  never  contemplated,  but  merely  that  the  deeds  should  be 
.  imply  deposited. 

I  The  Plaintiti'  wants  to  preserve  evidence  of  the  terms  of  the  deposit ;  I  think  he 
;s  entitled  to  have  it  in  writing  in  order  to  make  it  effectual  if  he  should  ever  be 
ailed  on  to  pay  the  promissory  note.  His  right  is  clear,  for  suppose,  after  the  lapse 
•if  four  or  five  years,  the  Plaintiff  should  be  called  on  to  pay  any  part  of  the  debt,  if 
i  he  Defendant  were  dead,  the  terms  of  the  agreement  might  then  be  contested.  This 
"ourt  daily  sees  the  great  inconvenience  which  arises  from  depositing  deeds  without 
.  lear  written  evidence  of  what  it  is  to  secure. 

\  [610J  Thinking  that  the  Plaintiff  is  entitled  to  have  evidence  in  writing,  I  have 
hen  specifically  to  perform  the  agreement,  and  I  am  of  opinion  that  the  Plaintiff  is 
,ntitled  to  receive  a  memorandum  signed  by  the  Defendant,  specifying  the  terms  on 
l.'hich  the  title-deeds  were  deposited.  I  shall  direct  him  to  sign  such  memorandum, 
j  nd  the  terms  of  it  must  be  settled  in  Chambers  if  the  parties  disagree. 
I  I  tfive  no  costs, 
i        ^ 

[610]     RoLFE  V.  Chester.     July  25,  31,  1855. 

[S.  C.  25  L.  J.  Ch.  244.] 

ince  the  3  &  4  AV'ill.  4,  c.  104,  a  mortgagee  of  copyholds  may  tack  a  simple  contract 
debt  to  his  mortgage  debt,  as  against  the  customary  heir  or  devisee,  but  not  as 
against  specialty  creditors.  It  seems  also  that  a  mortgagee  may  tack  a  simple 
contract  debt  to  his  mortgage  debt  as  against  the  heir,  devisee  or  executor,  wherever 
the  equity  of  redemption  is  assets  in  their  hands  for  payment  of  simple  contract 
debts. 

George  Rutter,  in  June  1848,  mortgaged  certain  copyhold  or  customary  hcrcdita- 
lents  to  Ann  Ives,  to  secure  the  sum  of  £150,  with  a  power  of  sale.     By  his  will, 
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dated  in  Novemlier  1850,  Rutter  devised  the  hereditaments,  siihjeet  to  his  fuiieralj 
expenses,  to  the  Plaintiff,  Jane  Uolfe,  for  life,  and  after  her  decease,  to  his  grand- 
daughter, the  Plaintift"  Georgiiia  Maria  Kutter,  for  life,  and  after  her  decease  he 
directed  the  whole  to  be  sold  and  the  proceeds  divided  among  his  grandchildrenJ 
He  ajjpointed  Jane  Kolfe  and  Joseph  Crump  his  executors. 

The  testator  died  in  January  1853,  leaving  six  grandchildren,  who  were  infants 
and  Plaintiffs  in  this  suit. 

In  March  1855  Ann  Ives  transferred  the  mortgage  to  the  Defendant,  Charles 
Chester,  without  the  knowledge  of  the  Plaintiffs,  aiid  he  was  admitted  to  the  property. 
The  Plaintiffs' solicitor,  on  the  17th  of  April,  [611]  tenilered  to  Chester  £150,  ami 
£3  interest,  but  Chester  refused  the  tender  unless  he  was  also  paid  a  simple  contract' 
debt  of  £159,  4s.  lid.  due  to  him  from  the  testator.  Chester  had,  by  admini.stration 
summons,  filed  on  the  2+th  of  June  1853,  commenced  the  suit  of  Clu'ster  v.  Jtolfi;  in 
which  an  order  had  been  made,  on  the  7th  of  July  1853,  for  an  account  of  what  was 
due  to  him  and  the  other  creditors  of  the  testator,  and  for  an  account  of  the  testator  s 
personal  estate,  but  no  certificate  had  been  made  in  pursuance  of  the  order. 

This  bill,  filed  by  Jane  llolfe,  Joseph  Crump  and  the  six  infants,  prayed  an  account 
of  what  was  due  on  the  mortgage  for  principal  and  interest  after  deducting  the  rents 
and  profits  received  by  Chester,  who  was  in  possession,  or  which,  but  for  his  wilful' 
default,  might  have  been  received,  and  that  on  paj^ment  of  what  should  be  found  due^ 
the  Defendant,  Chester,  might  transfer  the  mortgaged  premises  to  someone  in  trust 
for  such  of  the  Plaintiffs  as  should  pay  the  same ;  and  that  if  anything  was  to  l"- 
raised  out  of  the  hereditaments  for  payment  of  testators  debts,  the  same  might  be 
raised  by  mortgage,  and  for  an  injunction  and  receiver. 

Mr.  R.  Palmer  and  Mr.  Husk,  for  the  Plaintiffs,  asked  for  the  ordinary  decree, 
and  that  the  interest  on  the  mortgage  debt  should  cease  from  the  date  of  the  refusal 
to  accept  the  tender. 

Mr.  Lloyd  and  Mr.  W.  G.  Collins,  cimtm,  contended  that  Chester  had  a  right  ti> 
tack  his  simple  contract  debt  to  the  mortgage  debt.  They  relied  upon  Cnh'inan  v. 
Winch  (1  P.  Wms.  775  ;  Prec.  Ch.  511),  and  cited  Bythewood  bv  Jarman  (vol.  5,  p. 
440,  3d.  edit.). 

[612]  Mr.  R.  Palmer,  in  reply,  referred  to  Upjnnffton  v.  liiillen  (2  Dr.  «fe  War.  190). 
in  which  Lord  St.  Leonards  said,  "  That  it  was  extremely  questionable  whether,  even 
since  the  statute  (3  &  4  Will.  4,  c.  104),  a  party  would  be  permitted  to  tack  a  simple 
contract  debt  to  his  mortgage."  He  also  argued  that  this  case  did  not  come  within 
the  reasoning  of  Coleman  v.  Jf'inch,  for,  as  to  copyholds,  the  3  &  4  Will.  4,  c.  104, 
made  them  assets  in  equity  only  for  payment  of  debts,  and  rendered  the  customary 
heir  and  devisees  liable  only  to  a  suit  in  equity,  and  not  to  any  legal  process,  and, 
therefore  giving  to  the  creditor  no  legal  rights  and  imposing  on  the  customary  heir, 
&c.,  no  legal  obligation.  That  the  right  to  tack  only  existed  where  the  person 
coming  to  redeem  was  liable  to  pa}'  the  two  debts,  and  here  the  devisees  were  not 
bound  to  pay,  and  the  statute  made  the  estate  assets  only  in  case  and  to  the  extent 
of  the  deficiency  of  the  personal  estate. 

The  Master  of  the  Rolls  [Sir  John  RomillyJ.  I  think  that  the  principle  stated 
by  Lord  Macclesfield  in  Coleman  v.  Jllnrh  (1  P.  Wms.  776  ;  Prec.  Ch.  30),  establishes 
the  right  of  the  mortgagee  to  tack  the  simple  contract  debt.  He  .says,  "  The  bond 
of  the  ancestor,  wherein  the  heir  is  bound,  becomes,  upon  the  ancestor's  death,  the 
heir's  own  debt,  for  which  he  is  suable  in  the  dehet  and  di-tinef,  and,  therefore,  if  he 
comes  to  redeem  the  mortgage  made  by  his  ancestor,  he  must  pay  the  debt  by  bond 
as  well  as  that  by  mortgage."  "  Suppose  one  be  indebted  to  A.  by  mortgage  of  a 
term  for  years,  and  also  indebted  to  him  bv  bond,  if  on  the  death  of  the  mortgagor, 
his  executor  brings  a  bill  to  redeem  the  mortgage,  he  must  pay  both."  "So  if  the 
testator,  being  possessed  of  a  term,  mortgages  it  to  A.,  and  becomes  also  [613] 
indebted  to  A.  by  simple  contract,  and  dies,  his  executor,  bringing  a  bill  to  redeem, 
shall  pay  both  the  mortgage  and  the  debt  by  simple  contract,  because  the  very  equity 
of  redemption  is  assets  to  pay  simple  contract  debts  ;  but  if  any  creditor  of  the 
testator  brings  a  bill  to  redeem  this  mortgage,  he  shall  pay  only  the  mortgage." 

That  judgment  is  very  comprehensive,  and  includes  all  the  cases  ;  it,  in  fact, 
decides  that  where  the  heir,  devisee,  or  executor,  files  a  bill  to  redeem,  the  mortgagee 
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s  entitled  to  t^ck  his  simple  contract  debt  to  the  mortgage,  whenever  the  equity  of 
edemptioii  is  assets  for  the  payment  of  simple  contiact  debts.  Here  the  statute 
■xpressly  makes  the  copyholds  assets  for  the  payment  of  simple  contract  debts, 
■xactly  in  the  same  manner  as  if  they  were  assets  in  the  hands  of  the  heir,  and  as  if 
he  debts  were  by  specialty  and  binding  on  the  heir. 

I  am  of  opinion,  therefore,  that  in  this  case  the  Defendant  is  entitled  to  tack  the 
imple  contract  del)t  to  his  mortgage  debt,  and  that  the  ordinary  decree  to  redeem 
luist  be  made,  unless  the  parties  agree  upon  a  sale. 

Juli/3\.  After  some  discussion  this  cause  was  ordered  to  be  in  the  paper  to  come 
in  witii  the  cause  of  Chester  v.  liolfe,  on  the  31st  of  July,  and  the  Master  of  the  Rolls 
hen  expressed  an  opinion  that  the  Defendant  could  not  tack  as  against  the  specialty 
reditors. 

[614]    Gibson  v.  Seagrim.     June  23,  25,  1855. 

I  [S.  C.  24  L.  J.  Ch.  782.] 

'wo  properties,   X.  and  Y.,  were  mortgaged  to   A.,  and  afterwards   X.  alone  was 
I  mortgaged  to  B.     Held,  that  B.  is  entitled  to  have  the  securities  marshalled,  so  as 
to  throw  A.'s  mortgage,  in  the  first  instance,  on  estate  Y. 


!  In  1851  Charles  Seagrim  mortgaged  certain  real  estate  to  Henry  Johnson,  with  a 
viewer  of  sale,  to  secure  £1200.  Afterwards,  in  1852,  Seagrim  mortgaged  the  same 
'•state  to  Godwin  to  secure  £700,  and  by  deed  of  even  date  transferred  ten  shares 
11  the  Winchester  Gas  Light  and  Coke  Company,  by  way  of  additional  security. 
I  In  1853  Seagrim  mortgaged  all  his  lands,  incUuling  those  in  the  former  mortgage, 
10  the  Plaintiff",  but  the  gas  shares  were  not  comprised  in  the  security.  On  the  17th 
lUigust  1853  the  Plaintiffs  instituted  the  present  suit  to  realize  their  securities,  and 
'hey  registered  the  suit  as  a  lis  jjetiJens,  in  pursuance  of  the  Act  (2  &  3  Vict.  c.  11). 
I  On  the  10th  October  1853  Seagrim  became  bankrupt,  and  his  assignees  were  made 
larties  to  the  suit. 

On  the  -Ith  NovemV)er  1853  the  first  mortgagees  sold  the  real  estate  included  in 
heir  mortgage  for  £1895,  and,  after  paying  themselves,  they  handed  over  the 
urplus  to  Godwin,  who  applied  it  in  part  payment  of  his  mortgage  debt,  and  he 
hen,  on  the  13th  December  1853,  sold  the  gas  shares,  and  having  paid  himself  in 
ull,  handed  over  the  balance  (being  about  £206,  10s.  Id.)  to  the  assignees  of  Seagrim. 
.'he  Plaintiffs  claimed  to  have  this  sum  applied  in  satisfaction  of  their  debt,  in  lieu  of 
I  he  smplus  of  the  proceeds  of  the  real  estate  intercepted  by  Godwin. 

[615]  The  iiuestion  was  adjourned  from  Chambers  for  argument  in  Court. 
1  Mr.  It.  Palmer  and  Mr.  Gitt'ard,  for  the  Plaintiff'.  Godwin  had  two  securities,  the 
'.state  and  the  gas  shares,  while  the  Plaintiff'  had  one  only,  viz.,  the  estate.  The 
principle  of  marsiialling  is  therefore  applicable,  and  the  Plaintiff'  is  entitled  to  require 
Ihat  Godwin  should  be  paid  out  of  the  gas  shares  alone,  so  as  to  exonerate  the  real 
state  for  the  Plaintiff's  benefit. 

The  principle  is  laid  down  by  Lord  Hardwicke  in  Lanoi/  v.  'The  Duke  of  Athol 
2  Atk.  446): — He  says,  "The  duchess  has  two  funds,  real  and  personal  assets,  to 
.nswer  her  demands ;  the  I'laintitt'  has  only  one.  Is  it  not  then  the  constant  equity 
I  if  this  Court,  that  if  a  creditor  has  two  funds,  he  shall  take  his  satisfaction  out  of 
I  hat  fund  upon  -which  another  creditor  has  no  lien  !  Suppose  a  person  who  has  two 
i  eal  estates  mortgages  both  to  one  person,  and  afterwards  onlj'  one  estate  to  a  second 
inortgagee,  who  lia(l  no  notice  of  the  first,  the  Courts,  in  order  to  relieve  the  second 
jnortgagee,  have  directed  the  first  to  take  his  satisfaction  out  of  that  estate  only 
vhich  is  not  in  mortgage  to  the  second  mortgagee,  if  that  is  sufficient  to  satisfy  the 
lirst  mortgage,  in  oriler  to  make  room  for  the  second  mortgagee,  even  though  the 
'  stiites  descended  to  two  different  persons.  And,  therefore,  I  am  of  opinion  that, 
0  far  as  will  secure  the  Plaintiff'  her  £0000  fortune,  she  ought  to  be  consideretl  as  a 
reditor,  and  entitled  to  turn  the  duchess  upon  the  copyhold  and  personal  estates.  " 
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Lord  Eldoii  adopts  similar  laiii,'iiage  in  Ahhirh  v.  Coo/xr  (8  Vcs.  391): — "Th(j 
Court  has  said,  and  the  j)rinci[)le  [616]  is  repeated  very  distinctly  in  The  Atloniei/] 
Gnifral  v.  TifmluH  {Xm\\  lilt),  that  if  a  creditor  has  two  funds,  the  interest  of  tlu 
debtor  shall  not  he  regarded,  but  the  creditor,  having  two  funds,  shall  take  to  tha^ 
which,  paying  him,  will  leave  another  fund  for  another  creditor.  " 

He  subsequently,  in  giving  an  illustration  of  the  nde,  instances  this  very  case: — 

He  says  (8  Ves.  394),  "  Suppose  another  case  : — Two  estates  mortgaged  to  A.,  an 
one  of  them  mortgaged  to  B.  He  has  no  claim  under  the  deed  upon  the  other  estate, 
It  may  be  so  constructed  that  he  could  not  affect  that  estate  after  the  death  of  thi 
mortgagor.  But  it  is  the  ordinary  case  to  .say  a  person  having  two  funds  shall  not 
by  his  election,  disappoint  the  party  having  otdy  one  fund  ;  and  equity,  to  .satisfy 
both,  will  throw  him  who  has  two  funds  upon  that  which  can  be  affected  by  him  onlv' 
to  the  intent  that  the  only  fund  to  which  the  other  has  access,  may  remain  clear  ii 
him.  This  has  been  carried  to  a  great  extent  in  bankruptcy."  In  Baldwin  v.  IJilrh,^ 
(3  Dr.  &  War.  176),  Sir  Edward  Sugden  states  the  rule  to  be  perfectly  settled 
Ilis  language  is  this: — "The  rule  of  law  is  perfectly  settled.  If  there  are  tw. 
creditors  who  have  taken  securities  for  their  respective  debts,  and  the  security  ni 
hrst  creditor  langes  over  two  funds,  while  the  security  of  the  othei'  is  confined  to  one 
of  those  funds,  the  Court  will  arrange  or  marshal  the  assets  so  as  to  throw  the  persoi* 
who  has  two  funds  liable  to  his  demand  on  that  which  is  not  liable  to  the  debt 
of  the  second  creditor.''  The  same  rule  is  adopted  in  AreraU  v.  ll'ailf  (LI.  iV-  Goo 
{temp.  Sugden),  252)  ;  Hurihi-.^  v.  Williams  (3  Mac.  &  Gor.  690).  The  [617]  case  ol 
Barnes  v.  Bac.ttrr  (1  Y.  it  Coll.  C.  C.  401)  will  be  cited  on  the  other  side,  but  the  Vice 
Chancellor  Knight  Bruce  expresslj^  states  that  his  conclusion  in  that  case  is  "entirely 
in  accordance  with  the  principles  on  which  Lanon  \.  Tin-  Duke  of  A/hol,  Akh-ich  \. 
Cooper,  and  Arerall  v.  Wade  were  decided." 

Mr.  C.  C.  Barber,  for  the  assignees,  contra.  This  is  a  mere  foreclosure  suit,  in 
which  the  Plaintiff  would  have  been  simply  entitled  to  redeem  the  prior  mortgageii 
and  foreclose  the  mortgagor  ;  it  raises  no  particular  equity.  The  first  and  second 
mortgagees  ha\e  realized  their  securities,  as  they  were  entitled  to  do,  and  the  surplus 
of  the  gas  shares  has  been  handed  over  to  the  assignees ;  this  was  <|uite  proper,  for 
the  Plaintiff  never  had  an}-  interest  in  those  shares.  The  prior  mortgages  have  been 
discharged,  there  is  now  no  account  to  be  taken,  and  the  fund  is  no  longer  (" 
medio,  but  in  the  hands  of  the  assignees,  and  as  in  the  case  of  bygone  rents  received 
by  a  mortgagor,  no  account  can  now  be  given.  The  Plaintiff  has  no  peculiar  equity 
to  be  paid  in  preference  to  the  other  creditors  of  the  mortgagor,  the  utmost  relief  to 
which  he  can  be  entitled  is  to  order  the  prior  mortgages  to  be  paid  pari  jya.'tsii  out  of 
the  two  funds,  as  was  done  in  Barnes  v.  Rae.fter  (1  Y.  &  Coll.  C.  C.  401).  In  that 
case  there  were  two  properties,  Foxhall  and  No.  32.  Foxhall  alone  was  mortgaged 
first  to  Barnes  and  then  to  Hartwright.  After  this  Foxhall  and  No.  32  were  mort- 
gaged first  to  Barnes  and  then  to  Williams.  Foxhall  being  insufficient  to  pay  the 
first  mortgage,  but  No.  32  being  sufficient  to  pay  both  of  Barnes's  mortgages, 
Hartwright  insisted,  as  against  Williams,  that  Barnes  should  be  paid  out  of  ^o.  32 
alone,  in  order  to  exonerate  Foxhall,  and  thus  [618]  leave  sufficient  to  pay  Hart- 
wright's  mortgage  ;  but  the  Vice-Chancellor  Knight  Bruce  held  that  it  was  not  a  case 
for  marshalling,  and  that  Barnes  must  be  paid,  pari  passu,  out  of  Foxhall  and  No.  32, 
and  that  the  residue  of  Foxhall  must  go  to  Hartwright,  and  the  residue  of  No.  32 
to  Williams.  The  reasoning  of  the  Vice-Chancellor  shews  that  the  mortgagor  and 
Barnes  together,  and  the  mortgagor  alone,  as  against  Hartwright,  might  have  made 
a  valid  sale  or  mortgage  of  No.  32. 

This  rea.soning  applies  to  the  present  case,  and  proves  that  the  payment  over  of 
the  residue  to  the  assignees  was  a  valid  irrevocable  payment. 

Mr.  Gittard,  in  reply,  alluded  to  Sober  v.  Kemp  (6  Hare,  L55). 

The  Master  of  the  Rolls  reserved  judgment. 

June  25.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that 
the  two  estates  ought  to  be  marshalled.  I  can  have  no  doubt  that  if  these  securities 
had  been  sold  by  the  direction  of  the  Court,  and  the  money  had  been  paid  into  Court, 
the  second  mortgagee  would  not  have  been  allowed  to  exhaust  the  proceeds  of  the 
real  estate  in  paying  off  his  charge  upon  it,  to  the  injury  of  the  Plaintiffs,  and  then 
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to  hand  over  the  surplus  proceeds  of  the  gas  shares  to  the  mortgagor,  or  to  his 
issignees,  which  is  the  same  thing,  and  thereby  enable  them  to  receive  something  to 
which  they  were  not  entitled.  On  the  contrary,  accord-[619]-ing  to  the  principle 
laid  down  in  the  case  of  Baldwin  v.  Belcher  (3  l)ru.  &  War.  173) ;  Lanoy  v.  Duke  of 
Aihol  (2  Atk.  444)  ;  Ahlrirh  v.  Cooper  (8  Yes.  382),  and  that  class  of  cases,  the  Court 
will  order  the  funds  to  be  marshalled  ;  but  I  agree  with  what  was  decided  by  the 
V^ice-C'hancellor  Knight  Bruce,  in  Barnes  v.  JUicster  (1  Y.  &  Coll.  C.  C.  401),  that  if 
two  estates  are  mortgaged  to  A.,  and  one  is  afterwards  mortgaged  to  B,,  and  the 
remaining  estate  is  afterwards  mortgaged  to  C,  B.  has  no  equity  to  throw  the  whole 
of  A.'s  mortgage  on  C.'s  estate,  and  so  destroy  C.'s  security.  As  laetween  B.  and  C,  A. 
is  bound  to  sati.sfy  himself  the  principal,  interest  and  costs  due  to  him  out  of  the  two 
jstates  rateably,  according  to  the  respective  values  of  such  two  estates,  and  thus  to 
eave  the  surplus  proceeds  of  each  estate  to  be  applied  in  payment  of  the  respective 
ncumbrances  thereon.  But,  in  my  opinion,  that  rule  does  not  apply  to  the  present 
3ase,  to  which  a  different  equity  is  applicable. 

It  is  obvious  that  there  are  three  modes  of  dealing  with  this  case ;  the  first  is,  to 
dlow  the  Flaintitt'  to  throw  the  whole  of  the  second  mortgagee's  charge  upon  the 
,;;as  shares,  and  make  them  solely  available  for  payment;  the  second,  to  apportion 
i;he  second  mortgage  lateably  on  the  two  properties,  as  was  done  in  Barnes  v.  Bacster  : 
'jr,  thirdly,  to  let  the  mortgagor  have  the  whole  surplus  of  the  produce  of  the  gas 
;ihares  after  satisfying  the  claim  of  the  second  mortgagee.  But,  in  my  opinion,  neither 
1  )f  these  last  two  principles  apply  to  this  case.  Here  a  mortgagor  having  mortgaged 
'wo  properties  to  one  person,  and  one  of  them  to  another,  and  the  security  of  the 
!;atter  having  been  exhausted  by  the  prior  mortgagee,  he  is  entitled  to  say,  as  against 
;;he  mort-[620]-gagor,  that  his  mortgage  shall  be  thrown  upon  the  other  security,  and 
i;hat  he  is  entitled  to  be  recouped  out  of  it. 

i  I  do  not  say  what  would  have  been  the  effect  if  the  sale  and  payment  over  of  the 
(mrplus  had  taken  place  before  any  suit  had  been  instituted,  but  here  the  decree 
i-eserves  the  question,  and  the  suit  having  been  registered  as  a  lis  pendens  before  the 
!iale  took  place,  has  the  effect  of  preserving  all  the  equities,  in  the  same  manner  as  if 
',he  Plairitiff  had  taken  proceedings  to  have  the  money  paid  into  Court. 
•  I  am  of  opinion  that  the  Plaintiff  is  entitled  to  have  the  £206,  which  is  now  in  the 
lands  of  the  assignees,  applied  in  payment  of  his  mortgage  security,  and  that  the 
iiecond  incumbrancer  was  bound,  as  between  the  Plaintiff  and  the  mortgagor,  to  apply 
.he  gas  shares  in  the  first  instance  towards  the  discharge  of  his  debt. 

I  will  certify  accordingly. 

Note. — See  Tidd  v.  Lister,  10  Hare,  157. 


[621]     Spyer  r.  Hyatt.     Feb.  20,  Jpril  21,  1855. 

[S.  C.  1  Jur.  (N.  S.)  315  ;  3  ^V.  R,  294.] 

By  Sir  John  Komilly's  Act,  freeholds  and  copyholds  of  a  deceased  are  now  assets  for 
the  payment  of  his  debts,  and,  by  the  Dower  Act,  illl  debts  to  which  the  land  of  a 
deceased  aie  subject,  are  "  valid  and  effectual  as  against  the  right  of  his  widow,  to 
dower."  Held,  nevertheless,  that  the  widow's  right  to  dower  or  freebench  has  still 
priority  over  mere  creditors  of  a  deceased. 

Richard  Hyatt,  a  copyholder  of  the  manor  of  Bensington,  in  the  county  of  Oxford, 
lied  intestate,  leaving  a  widow,  and  an  infant  son,  his  customary  heir. 

The  Plaintiff,  a  creditor  of  the  intestate,  had  obtained  the  usual  order  for  the 
idministration  of  the  estate.  The  personal  estate  of  the  intestate  being  insufficient  to 
my  the  debts,  the  Plaintiff  applied  for  an  order  for  the  absolute  .sale  of  the  copyholds, 
ree  from  the  widow's  freebench.  This  raised  the  question,  whether  the  widow's  right 
«  freebenih  had  or  had  not  priority  over  intestate's  debts.  The  intestate  hail  never 
)een  admitted. 

Mr.  Shettield,  for  the  Plaintiff.     The  statute  (3  &  4  Will.  4,  c.  104)  makes  freehold, 
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customaryhold  and  copyhold  estates  assets  for  the  payment  of  debts  on  simple  coii-i 
tract,  as  well  as  on  specialty.  The  5th  section  of  the  next  Act  (the  Dower  Act,  3  &  4  i 
AVill.  4,  c.  105),  cTiacts,  "  That  all  partial  estates  and  interests,  and  all  charges  created' 
by  any  disposition  or  will  of  a  husband,  and  all  debts,  incundjrances,  contracts  and 
engagements,  to  which  his  land  shall  be  sul)ject  or  liable,  shall  be  valid  and  eft'ectualj 
as  against  the  right  of  his  widow  to  duwer."  The  result  is,  that  the  first  Act  subjeotf|  \ 
the  copyholds  to  the  intestate's  specialty  and  simple  contract  debts,  and  the  second 
Act  gives  them  priority  over  the  widow's  dower.  Copyholds  are  equally  within  thej 
mischief  sought  to  be  remedied  by  the  Dower  Act,  and  it  is  [622]  to  be  presumed  that, 
the  Legislature  did  not  intend  to  exclude  them  from  it.  It  is  true  that  the  DoweH 
Act  makes  mention  of  "  dower  "  only,  but  here  the  widow's  interest  is  dower  by  the! 
custom  of  the  manor,  and  freebench  is  therefore  within  the  Act.  The  case  is  annlngouc' 
to  that  of  escheat,  where  the  lord  takes  subject  to  debts.  In  Evans  v.  Brmrn  ("i  I'^av 
114),  a  testator  died  without  heir.s,  seised  of  freeholds,  which  he  had  not  charged  wiili 
his  debts,  and  it  was  held,  as  against  the  lord  claiming  by  escheat,  that  the  freeholdali 
were  assets  for  payment  of  the  testator's  debts.  Again,  in  Beale  v.  Si/iiiimd.f(\n  Beav.' 
40(5),  a  person,  who  had  made  a  mortgage  in  fee,  died  intestate  and  without  heir.s,  and' 
it  was  held  that  the  e()uity  of  redemption  did  not  escheat  to  the  Crown,  but  belonged 
to  the  mortgagee,  subject  to  the  moitgage  debt.  Since  the  alteration  of  the  law  a* 
to  dower,  the  widow's  interest  in  the  freeholds  is  subject  to  her  husband's  debts,  and' 
the  same  rule  prevails  in  the  case  of  copyholds.  The  husband  could  formerly  have 
excluded  the  wife  from  freebench  by  Act  inter  rivos  (1  Scriven  on  Copyholds,  90  ; 
Vaiighan  d.  Alkins  v.  Atlins,  5  Burrows,  2785),  and  he  may  do  so  now  by  will.  La.stly, 
the  widow's  right  to  freebench  never  arose,  because  the  husband  was  not  admitted,' 
and  he  was  not  therefore  seised  of  the  copyholds  at  his  death,  and  he  could  not,  before 
the  7  Will.  4  and  1  Vict.  c.  26  (Wills  Act),  have  devised  them  ;  Jfainu-rifihl  v.  EJvyll 
(1  Madd.  627);  Doe  d.  IlamiUm  v.  C'lifi  (12  Ad.  &E\\.  566).  The  right  of  the  creditors, 
therefore,  attached  immediately  on  the  intestate's  death,  and  while  the  widow  had  iiu 
interest  in  the  estate.  ih 

"Sir.  Martindale,  for  the  widow,  was  not  heard.  ■ 

[623]  The  M.vster  of  the  Rolls  [Sir  John  Komilly].  I  am  of  opinion  that  the 
widow's  freebench  is  not  subject  to  her  deceased  husband's  debts,  but  that  it  has 
priority  over  them.  If  the  argument  on  behalf  of  the  Plaintiff  were  to  prevail,  it' 
would  follow  that  where  a  person,  seised  of  lands  out  of  which  his  wife  is  entitled  to 
dower,  dies  intestate,  the  creditors  could  take  the  whole  of  the  land,  and  altogether 
defeat  the  widow's  dower  ;  but  they  cannot  do  so.  In  truth,  what  is  claimed  by  or 
comes  to  the  widow  was  no  part  of  what  the  intestate  was  seised  of  at  his  death.  He 
died  seised  of  lands  subject  to  the  widow's  right  to  dower,  and  it  is  only  that  which 
became  subject  to  the  payment  of  his  debts. 

Freebench  stands  upon  the  same  footing,  and  is  not  subject  to  the  husband's  debts. 

It  is  difficult  here  to  see  whether  the  widow  actually  has  a  right  to  freebench  at , 
all ;  and  the  question  as  to  the  custom  will  be  best  determined  upon  the  widow's 
application  to  be  admitted.     Let  the  case  stand  over  to  allow  the  widow  to  apply  for 
admission. 

April  21.     The  widow  having  been  admitted,  the  usual  decree  was  made  for  the 
sale  of  the  copyhold  estate,  subject  to  her  freebench. 

[624]     Fre.\ii  v.  Dowling.     July  24,  1855. 

[Varied  on  appeal,  see  L.  R.  4  Eq.  145  (n.).     Commented  on  as  varied, 
Hoilges  v.  Grant,  1867,  L.  R.  4  Eq.  140.] 

A  testator  gave  his  real  and  personal  estate  to  trustees,  and  directed  them  to  pay  the 
income  to  his  wife  for  life,  and  after  her  death,  to  sell  his  real  estate,  "  and  out  of 
the  money  to  arise  therefrom,  in  the  first  place,"  to  pay  to  A.,  B.  and  C.  the  follow- 
ing suras  (specifying  them),  and  upon  trust  to  invest  "  the  remainder  of  the  money 
to  arise  from  such  sale,"  and  staud  possessed  thereof  and  of  his  personal  estate,  in 
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trust  to  pay  certain  annuities,  and  he  gave  the  residue  to  the  Plaintiff.  Held,  by 
the  Master  of  the  Rolls,  that  the  bequests  to  A.,  B.  and  C.  were  payable  solely  out 
of  the  real  estate,  but  the  decree  was  varied  by  the  Lords  Justices. 

The  testator,  by  his  will,  dated  in  1843,  gave  and  devised  to  his  three  trustees 
who  were  also  his  executors)  all  his  real  and  personal  estate  not  thereinbefore 
lisposed  of,  upon  trust,  to  call  in  all  money  in  the  hands  of  his  bankers  at  the  time 
if  his  decease,  and  the  debts  due  to  him  and  not  then  invested  at  interest,  and 
hereout,  in  the  first  place,  to  pay  his  debts  and  funeral  and  testamentary  expenses, 
md  the  charges  of  proving  his  will,  and  retain  to  themselves  £19,  19s.  each,  and 
nvest  the  residue,  and  to  pay  to  his  wife  the  dividends  thereof,  and  the  rents, 
lividends  and  interest  of  his  other  real  and  personal  estate  and  effects  during  her  life, 
,nd  after  her  decease,  upon  trust,  absolutely,  to  sell  his  real  estate,  "  and  shall  (pro- 
:eeded  the  will)  mtt  of  the  money  to  arise  therefrom,  in  the  first  place,  pay  the  following 
ums,  viz.,  to  Mary  Learwood  £150,  to  Thomas  Clarkstone  £200,  to  William  Clark- 
tone  £200,  and  to  James  Clarkstone  £100,"  and  a  number  of  other  legacies  ;  and  he 
irected  his  trustees  and  executors  to  pay  the  legacy  duty  which  would  be  payable 
'1  respect  of  all  the  said  several  legacies.  And  upon  further  trust,  that  his  said  trustees 
)•  should  lay  out  and  invest  the  remainder  of  the  money  to  arise  from  such  sale  or 
;iles "  at  interest,  upon  Government  or  real  security,  and  should  stand  possessed 
hereof  and  of  his  said  personal  estate  thereinbefore  bequeathed  to  them,  upon  trust 
I)  pay  each  of  his  sisters  and  sisters-in-law,  Ann  Millington,  Mary  Cole  and  Sarah 
i.'rosser,  and  his  brother-in-law,  William  White,  an  annuity  or  yearly  [625]  sum  of 
UO,  free  from  legacy  or  other  duty,  for  life.  And  upon  further  trust,  to  pay  the 
'laintiff,  Mary  Fream,  the  residue  and  remainder  of  the  said  interest,  dividends  and 
!  roceeds  until  the  decease  of  the  survivor  of  them,  his  sisters  and  brother-in-law,  to 
jiid  for  her  own  use  and  benefit;  and  from  and  after  the  decease  of  such  survivor  of 
lis  said  sisters  and  brother-in-law,  that  his  said  trustees  or  trustee  for  the  time  being 
liould  stand  posse.s.sed  of  all  the  rest,  residue  and  remainder  of  the  produce  of  his  said 
oal  and  personal  estate,  in  trust  for  the  Plaintiff  absolutely.  He  then  declared  that 
lie  interest  of  his  nephews  and  nieces  in  their  "legacies"  should  become  vested 
Inmediately  upon  his  decease,  notwithstanding  the  payment  was  postponed  till  after 
ae  decease  of  his  wife.  He  then  devised  his  trust  estates  to  his  three  trustees, 
i  subject  to  the  trusts  and  equities  affecting  the  same  respectively,  and  to  the  purposes 
f  my  will." 

The  testator  died  in  1848  ;  his  wife  predeceased  him. 
'  The  question  was,  whether  the  legacies  given  by  the  testator's  will  (which, 
Ixclusive  of  those  to  the  executors,  amounted  to  £4.3.50)  and  the  legacy  duty  thereon, 
'ere  charged  by  the  testator  on  his  real  estate  only,  or  whether,  the  real  estate 
.eing  insufficient  to  pay  them,  the  personal  estate  was  properly  resorted  to  by  the 
i'ustees  to  make  up  the  deficiency. 

I  The  trustees,  considering  the  real  and  personal  estate  to  have  been  intended  by 
1 16  testator  to  constitute  a  mixed  fund  for  payment  of  the  legacies,  paid  them  all  in 
'  ill,  the  real  estate  being  only  of  the  value  of  £2000,  so  that  about  £2500  had  been 
;ai(l  out  of  the  personal  estate. 

I  [626]  Mr.  Lloyd  and  Mr.  Bevir,  for  the  Plaintiff,  Mary  Fream,  the  residuary 
iigatec.  The  testator  gives  the  income  of  the  personal  estate  and  the  rents  and 
(rofits  of  the  real  estate  to  his  wife  for  life,  but  after  her  death  he  separates  the  real 
litate  from  the  personal  estate  and  creates  a  series  of  trusts  in  respect  of  the  real 
i  state  alone.  He  directs  it  to  be  sold  and  certain  specified  sums  to  be  paid  out  of  the 
|roduce,  and  the  residue  to  be  invested.  This  amounts  to  a  gift  of  specific  portions 
if  the  produce  of  the  real  estate,  and  these  sums  are  payable  solely  and  only  out  of 
lich  proceeds,  and  the  personal  estate  is  exonerated.  This  view  of  the  case  is 
I  rongly  supported  by  the  authorities.     In  Ilanco.n  v.  Ahheij  (11   Ves.  179),  there  was 

devise  to  sell  and  pay  off  a  mortgage  and  raise  another  sum,  which  the  testator 
I  we  to  his  (laughter.  It  was  held  that  the  personal  estate,  though  bequeathed  aftci- 
liyment  of  debts  and  legacies,  was  exinn|)toil  from  payment  of  those  two  sums.  >So 
'i  Keirliiild  V.  Iloa<lkni(jht  (1   Kuss.  &  Myl.  677  ;  Taml.  492),  the  testator  devised  a 

lal  estate  in  trust  to  sell,  and  pay  out  of  the  proceeds  a  sum  of  money  to  one  person 
R.  v.— 24* 
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and  the  residue  of  the  proceeds  to  others  ;  it  was  held  that  this  was  not  a  gift  ol 
legacies  with  a  collateral  charge  upon  the  estate,  but  substantially  a  gift  of  the  wholtj 
estate  itself,  and  that  the  gift  was  adeemed  if  the  testator  sold  the  estates  in  hit 
lifetime.  In  Dkkin  v.  Edwanh  (4  Hare,  273),  a  testator  devised  his  estate  to  i 
trustee  upon  certain  uses,  and  directed  him  to  raise  .£1000  by  sale  of  timber,  whicH 
he  bequeathed  to  the  Plaintiff;  and,  after  giving  other  pecuniary  legacies,  ht 
bequeathed  his  residuary  personal  estate,  subject  to  the  payment  of  his  legacies,' 
debts,  i*i:c.,  to  certain  legatees.  It  wa.s  held  that  the  £1000  was  not  charged  upor^ 
the  personal  estate.  All  [627]  the  authorities  are  there  collected,  and  the  principle' 
is  there  stated,  "  That  where  a  testator  bequeaths  a  sum  of  money  in  such  a  muimeb 
as  to  shew  a  separate  and  independent  intention  that  the  money  shall  bo  paid  t<l 
the  legatee  at  all  events,  that  intention  will  not  be  held  to  be  controlled  merely  by 
a  direction  in  the  will,  that  the  monies  are  to  be  raised  in  a  particular  way  or  out  o( 
a  particular  fund.  In  Mann  v.  Cojilaml  {2  Madd.  2i!6),  Sir  T.  Plumer  says,  "The 
legacy  may  stand  though  the  fund  out  of  which  it  is  directed  to  be  paid  does  not  existi 
The  legacy  is  not  so  specific  and  .so  eoiniected  with  the  fund  as  to  fail  if  there  is  no 
such  fund,  it  appearing  that  there  was  a  fixed,  independent,  separate,  distinct  intenll 
to  give  the  legacy  ;  the  particular  pioperty  out  of  which  it  was  to  be  paid  being  a 
.secondary  thought."  The  principle,  therefore,  is,  that  where  there  is  a  fi.xed,  separate 
and  independent  intention  in  the  testator's  mind,  to  give  the  legacy  at  all  event*, 
there  the  personal  estate  will  go  to  satisfy  the  bequest,  if  the  particular  estate  out  of 
which  it  is  to  be  paid  fails  ;  but  here  there  is  no  such  intention  manifested.  The 
legacies  are  strictly  portions  of  the  proceeds  of  the  real  estate  and  nothing  more. 
They  cited  Crowder  v.  Cloin-s  (2  Ves.  jun.  449).  I 

Mr.  R.  Palmer  and  Mr.  T.  H.  Terrell,  contra.  The  legacies  are  general  and 
demonstrative,  and  do  not  fail  by  the  failure  or  inadequacy  of  the  fund  ;  Finder  v. 
IVillowjhhy  (2  Sim.  A;  Stu.  354) ;  Kirhy  v.  Potter  (4  Ves.  748).  In  Sarilc  y.  ISladet 
(1  P.  Wms.  779),  the  Court  said,  "If  a  legacy  was  given  to  J.  S.  to  be  paid  out  of 
such  a  particular  debt,  and  there  should  not  appear  to  be  any  such  debt,  or  the  fund 
fail,  still  the  legacy  ought  to  be  paid,  and  the  failing  of  the  [628]  /»'«/".<  appointed  for 
payment  should  not  defeat  the  legacy  itself."  There  is  a  blending  together  of  the 
real  and  personal  estate  into  one  fund,  which  shews  that  they  were  both  to  be  liable 
in  the  hands  of  the  trustees  for  the  payment  of  the  legacies.  The  ultimate  gift  is' 
of  "  rest,  residue  and  remainder  of  the  produce  of  the  real  and  personal  estate," 
which  form  of  residuary  gift  has  been  held  to  make  legacies  a  charge  both  on  the 
real  and  personal  estate,  as  in  Bench  v.  Biles  (4  Madd.  187);  Mirehou-se  v.  Scaife. 
(2  Myl.  &  Cr.  706) ;  FrancLi  v.  Cleyiiotv  (Kay,  435) ;  Awhrey  v.  Muldleton  (4  Viu. 
Abr.  460,  pi.  15  ;  2  Eq.  Ca.  Ab.  497,  pi.  16).  They  relied  on  the  expression  "first, 
place,"  which  intimated  that  another  fund,  viz.,  the  personal  estate,  was  to  be  applied 
"in  the  ne.\t  place,"  on  the  direction  to  the  executors  to  pay  the  legacy  duty,  on  the 
proviso  which  followed  the  gift  to  the  Plaintiff,  where  the  term  legacies  was  used,  and 
on  certain  pecuniary  legacies  which  the  testator  had  given  by  his  codicil. 

Mr.  Lloyd  was  stopped  in  his  reply. 

The  Master  of  the  Koli.s  [Sir  John  Komilly].  I  am  of  opinion  that  the 
personal  estate  is  exonerated. 

There  is  a  distinction  of  very  considerable  importance  to  be  found  in  the  books 
between  a  legacy  given  charged  upon  a  pai-ticular  estate  and  where  the  proceeds  of 
the  sale  of  a  particular  estate  are  created  a  fund  for  the  payment  of  a  legacy.  In 
this  will  I  find  no  gift  at  all,  except  out  of  the  proceeds  of  the  sale  of  the  real  estate. 

The  scope  of  the  will  undoubtedly  is  this  :  The  [629]  testator  gives  to  his  trustees 
and  executors  all  his  real  and  personal  estate,  he  keeps  the  real  estate  unconverted 
during  the  life  of  the  widow,  and  desires  that  she  should  receive  the  rents  of  the 
estate,  so  that  the  whole,  no  doubt,  is  blended  together  in  one  general  fund ;  but 
upon  the  death  of  the  widow  he  makes  a  clear  and  distinct  separation.  The  trustees 
are  then  to  sell  the  real  estate,  and,  in  the  first  place,  to  stand  possessed  of  the  money 
to  arise  therefrom,  upon  certain  trusts.  What  are  those  trusts  1  Why,  it  is  to  be 
applied,  in  the  first  place,  in  payment  of  a  series  of  legacies,  and  then  of  the  legacy 
duty  ;  and  after  all  this  is  done,  the  trustees  are  to  "  lay  out  and  invest  the  remainder 
of  the  money  to  arise  from  such  sale  or  sales."     There  is,  therefore,  a  clear  direction 
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low  the  produce  of  the  real  estate  is  to  be  applied,  viz.,  in  the  first  place,  in  payment 

A  these  legacies,  then  in  the  next  place  in  payment  of  the  legacy  duty,  for  though 

lotbing  is  said  in  the  will  that  the  legacy  dut\'  is  to  be  paid  out  of  the  proceeds  of 

;,he  sale  of  his  real  estate,  yet  it  is  clear,  from  the  position  in  which  the  direction  is 

JDlaced,  that,   if  necessary,   it  must  fall  on  it.     If  legacies  are  payable  out  of  the 

)roceeds  of  real  estate  only,  and  nothing  is  said  as  to  the  legacy  duty,  then  it  is  clear 

hat  it  would  have  to  be  borne  by  the  legatees  out  of  the  proceeds  of  the  real  estate ; 

DUt  here  the  testator  wishes  the  legatees  to  take  free  from  legacy  duty,  and  it  is 

»yable  out  of  the   real   estate.     I   find   no  other  part  of  the  will  where  there  is  a 

lirection   for  pa\-ment  of  the  legacy  duty.      The   testator   then   directs,  that  the 

emainder  to  be  invested  by  the  trustees. 

It  is  true  he  previously  blends  the  real  and  personal  estate,  and  he  subsequently 
lirects  the  executors  to  unite  the  remainder  of  the  money  to  arise  from  the  sale 
•'630]  of  his  real  estate  and  his  personal  estate  into  one  fund.  Then  why  did  he  not 
iirect  these  legacies  to  be  paid  out  of  the  joint  fund,  if  he  had  intended  it,  as  he  did 
.11  the  subsequent  annuities  ?  The  case  of  Hancox  v.  Ahheij  (11  Ves.  179),  and  all  the 
!)ther  cases  of  that  class,  appear  to  me  to  apply  expressly  to  this  case.  There  is  no 
;ift  whatever,  except  after  the  estate  has  been  converted  and  the  proceeds  are  in  the 
jiands  of  trustees,  who  are  then  directed  to  apply  them  in  a  particular  manner. 
!  Fowler  v.  IFUloughhy  (2  Sim.  &  Stu.  358)  was  the  case  of  "a  pecuniar}^  legacy  with 
!',  particular  security,"  and  the  Court  gave  efi'ect  to  it,  though  the  particular  security 
intended  by  the  testator  happened  to  fail.  It  would  be  a  very  different  thing  if  the 
■estator  had  directed  a  sale  of  the  real  estate,  and  the  proceeds  apportioned  among 
he  various  persons  ;  that  is  the  distinction  between  this  case  and  Fowler  w.  JVillmuiJihy, 
•■lid  brings  it  within  the  principle  laid  down  in  Hancox  v.  Ahheij,  and  other  cases 
'pf  a  similar  description.  The  gift  of  the  residue,  and  the  cases  relating  to  that  point, 
1.8  Mirehoitxe  v.  Scaif,  do  not  appear  to  affect  this  question,  provided  I  am  right  in 
ibis  :  that  there  is  no  gift  whatever,  except  of  the  purchase-money  to  arise  by  the  sale 
|if  the  estates.  It  is  true  that  the  sale  was  postponed  for  the  convenience  of  the 
jife-estate,  and  that  the  gifts  were,  nevertheless,  to  be  vested,  but  that  leaves 
'mtouched  the  question,  whether  the  personal  estate  is  exonerated. 
i  If  the  codicil  stood  alone,  and  gave  a  legacy  of  £100  to  the  son  of  his  sister-in-law, 
.Jary  Cole,  and  a  legacy  of  £250  to  Rachel  White,  the  daughter  of  his  brother-in- 
|iw,  no  doubt  those  would  be  general  and  pecuniaiy  legacies,  but  the  testator 
I  onfirms  his  will  in  every  respect,  [631]  with  the  exceptions  that  he  substitutes  a 
legacy  of  £100  for  £150  to  Charles  Cole,  and  £250  for  £200  to  Kachel  White.  The 
Jesuit  of  which  is,  that  you  must  read  the  will  as  giving  those  two  sums  of  £100  and 
1^250,  the  codicil  only  altering  those  two  amounts  and  leaving  all  the  other  matters 
In  exactly  the  same  situation. 

I  My  opinion,  therefore,  is,  that  these  legacies  were  thrown  upon  the  proceeds  of 
jhe  real  estate,  and  that  the  general  personal  estate  was  exonerated.  The  testator 
xpected  that  the  proceeds  of  the  real  estate  would  be  sufficient  to  pay  the  whole, 
,'Ut  why  he  should  have  blended  the  whole  funds  for  one  purpose,  and  then  have 
eparated  them,  and  afterwards  united  them  together  for  another  purpose,  I  cannot 
I  peculate  upon. 

I     It  is  a  hard  case,  and  very  probably  all  parties  acted  under  a  mistake  ;  but  there 
\i  nothing  to  amount  to  acquiescence  on  the  part  of  the  Plaintiff. 
I     Declare  the  legacies  payable  exclusively  out  of  the  produce  of  the  real  estate. 


I  On  the  23d  December  1855  the  Lords  Justices  varied  the  decree  of  the  Master  of 
ihe  Rolls,  by  omitting  the  declaration  appealed  from,  and  substituting  a  declaration 
:hat  the  legacies  were  all  payable  out  of  the  proceeds  of  the  real  estate  and  the 
i  eneral  personal  estate  not  specifically  bequeathed. 
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[632]     Mills  r.  Drewitt.    Jul;/  18,  19,  1855. 
[S.  C.  1  Jur.  (N.  S.)  816  ;  3  W.  R.  626.     See  Gee  v.  MaJwod,  1878,  9  Ch.  D.  156.] 

The  testator  directed  the  investment  in  the  funds  of  sufficient  to  produce  £40  a  year 
and  the  dividends  to  be  paid  to  his  wife  for  life,  and  he  bequeathed  his  genera 
residue  and  the  fund  invested  (after  her  death)  to  other  persons.  An  investmenij 
was  nuulc  in  five  per  cents.,  which  were  reduced  and  ])roduccd  less  than  £40 
Held,  that  the  widow  was  entitled  to  have  the  deficiency  made  good  out  of  the 
mrjjiis  of  the  fund.  i 

The  widow  had  received  less  than  £40  for  thirty-three  years.  Held,  that  there  bao 
been  no  laches  or  acquiescence,  the  question  now  relating  to  the  respective  rights  o| 
parties  to  an  existing  trust  fund. 

The  testator,  by  his  will,  bequeathed  his  personal  estate  to  his  two  executors/*' 
"upon  trust,  in  the  first  place,  to  lay  out  and  invest  so  much  and  such  part  thereof 
in  their  joint  names,  in  the  purchase  of  stock  in  some  or  one  of  the  public  funds,  oi, 
upon  other  Government  or  real  securities,  at  interest,  in  England,  as  by  the  divideiidsj 
interest  and  annual  proceeds  thereof  would  be  sufficient  to  produce  the  clear  yearly 
sum  of  £40,  fiee  and  clear  of  property  tax  and  all  other  deductions  whatsoever,  ami 
should  pay,  apply  and  dispose  of  the  dividends,  &c.,  of  the  said  stocks,  &c.,  as  the 
same  should  from  time  to  time  arise  and  be  received  bj'  them  or  him,  unto  his  wife 
Sarah,"  for  life.  And  as  to  all  the  rest,  residue  and  remainder  of  his  personal  estate,- 
and  the  said  stocks,  &c.,  so  to  be  purchased  from  and  after  the  decease  of  his  wife,  in 
tiust  to  divide  the  same  among  five  persons  therein  mentioned. 

The  testator  died  in  1813,  and  the  trustees  and  executors  purchased  £800  Navy 
£5  per  cent.,  which  produced  £40  a  year  for  the  widow. 

In  1822  the  £800  Navy  £5  per  cents,  were,  by  Act  of  Parliament,  converted  into, 
£840  New  £4  per  cents.,  and  by  successive  conversions,  they  ultimately  becamel 
£860  New  £3  per  cents.,  the  income  of  which  was  only  £25,  4s.  a  year.  After  1822 
the  income  being  insufficient  to  satisfy  the  annuity  of  £40,  it  fell  considerably  into 
arrear. 

[633]  The  widow  died  in  1853,  and  the  Plaintiff'  was  her  legal  personal  repre- 
sentative. 

The  Defendant  Drewitt  and  two  other  persons,  who,  after  the  death  of  the 
executors,  had,  in  1844,  taken  upon  themselves  the  trusts  of  the  stock,  and  had 
transferred  it  into  their  own  names,  sold  out  the  stock  and  divided  the  proceeds  among, 
the  residuary  legatees,  though  notice  had  been  served  upon  Drewitt,  by  the  Plaintiff, 
that  he  claimed  to  have  the  arrears  of  the  annuity  made  good  out  of  the  rorjm.i  of  the 
£860  £3  per  cents.  ; 

The  Plaintiff  filed  his  bill,  asking  a  declaration  that  the  widow  was  entitled  to  a ; 
full  and  clear  annuity  of  £40  a  year,  and  to  have  the  arrears  made  good  out  of 
the  fund. 

Mr.  Lloyd  and  Mr.  Cory,  for  the  Plaintiff,  contended  that  he  was  entitled  to  have 
the  arrears  raised  and  paid  out  of  the  corpus  of  the  fund,  for  the  gift  was  not  of  the 
interest  of  so  much  stock,  but  a  clear  annuity  of  £40,  to  be  provided  for  by  investing 
a  sum  of  money  sufficient  to  produce  it.  They  cited  Daiies  v.  Watticr  (1  Sim.  &  Stu. 
463);  Man  v.  Bennett  (1  Russ.  370);  Kendall  v.  Eimcll  (3  Sim.  424);  Phillipo  v. 
Munnings  (2  Myl.  &  Cr.  309) ;  Iloch  v.  Calkn  (6  Hare,  531). 

Mr.  R.  Palmer  and  Mr.  Selwyn,  for  Drewitt,  the  trustee.     The  testator  did  not 
give  his  wife  an  annuity  of  £40  a  year,  but  only  directed  the  executors  to  invest  a 
sum  sufficient  to  produce  that  amount ;  they  strictly  complied  with  that  direction, 
and  consequently  no  more  could  be  required  of  them,  and  the  widow  must,  there-[634]-  ■ 
fore,  bear  the  subsequent  variation  in  the  fund  effected  by  an  act  of  the  Legislature.  ^ 
The  case  is  distinguishable  from  Asphnit  v.  Jl'atte  {ante,  p.  474),  in  which  no  invest- 
ment at  all  had  been  made.     The  Plaintiff,  at  the  utmost,  can  only  call  upon  the  ^ 
residuary  legatees,  as  in  Innes  v.  Mitcliell  (1  Phill.  710),  to  abate  rateably  with  the 
widow  in  the  proportion  of  the  amounts  of  their  respective  interests  in  the  investment. 
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he  fund  required  to  fulfil  the  intention  of  the  testator  being  set  apart,  the  residuary 
■gatees,  in  case  of  a  conversion  of  the  stock  and  reduction  of  dividends,  could  not 
lone  be  called  on  to  abate.  The  testator  carefully  avoids  using  the  word  "annuity," 
ut  adopts  the  expressions  "dividends,  interest,  &c.,  of,  &c.,"  and  therefore  the  cases 
i  to  an  absolute  gift  of  a  particular  annual  sum  are  inapplicable.     What  is  the  sum 

hich  ought  to  have  been  set  apart  ?  the  Plaintift"  says,  a  sum  which,  at  all  times, 

ould  produce  £40.     But  that  being  once  done,  what  are  the  rights  of  the  parties  to 
le  sum  so  set  apart  1     The  widow  was  only  to  have  a  life-estate  in  it,  with  remainder 
)  the  legatees. 
After  acquiescing  for  so  long  a  time  in  the  payment  of  the  reduced  amount,  the 

idow  was  precluded  claiming  more;  Browne  v.  Cross  (14  Beav.  105).  She  must  be 
3ld  to  have  known  of  the  conversion  and  reduction  of  the  funds  by  the  law  of  the 

nd  ;  this  was  laid  down  l>y  Lord  Cottenham  in  Johnson  v.  Miller  (referred  to  by  Mr. 
(unro,  registrar). 

Mr.  H.  Stevens,  for  the  co-trustees  and  some  of  the  rcduis  que  trust.     The  fund  is 
Itiraately  to  be  divided  amongst  the  remainder-men,  but  if  the  arrears  of  the  annuity 

■e  charged  upon  the  corpus,  the  gift  to  them  will  [635]  be  defeated,  and  in  eiTect  be 
:  ruck  out  of  the  will;  Foster  v.  Smith  (1  Phill.  G29,  reversing  S.  C.  2  Y.  &  C. 
;.  C.  193). 

!  Mr.  Roupell  and  Mr.  Shebbeare,  for  persons  entitled  to  one-tenth  of  the  residue, 
;-iiitended  that  this  was  not  a  case  of  improper,  but  of  insufficient  investment,  in 

hich  the  widow  had  acquiesced  since  1822,  she  never  having  raised  the  claim  now 
tised  by  her  representative. 
'    Mr.  Lloyd  was  not  heard  in  reply. 

I  The  M.vster  of  the  Rolls  [Sir  John  Komilly].  I  think  the  Plaintiff  is  entitled 
I  a  decree  in  this  case.  I  proceed  upon  the  construction  of  the  will,  which  I  am  of 
hinion  makes  the  corpus  of  the  fund  liable  to  pay  a  clear  yearly  sum  of  £40  per 
!unmi.  I  apprehend  there  is  no  magic  in  the  word  "annuity,"  and  that  it  is  not  by 
'  a.son  of  a  person  using  the  word  "annuity,"  and  charging  it  upon  an  estate,  that  the 
l/yiw  of  the  estate  is  liable  to  make  good  that  annuity,  for  it  is  clear  that  the  testator 
^ay  use  other  words  exactly  in  the  same  manner  as  he  would  "annuity."  The 
'stinction  was  taken  by  Sir  James  Wigram  in  The  Attorneii-Geiieral  \.  PouUen{i  Hare, 
i')5) ;  but  the  case  here  is  perfectly  distinct  from  that.  If  the  testator  had  directed 
j  sum  of  £840  to  be  invested  in  Xavy  £.5  per  cents.,  and  the  interest  paid  to  this 
Uly  for  her  life,  and  had  disposed  of  that  fund,  after  her  death,  amongst  other  persons, 
|)  reduction  whatever  by  Act  of  Parliament  in  the  rate  of  interest  payable  would  have 
'labled  her  to  come  upon  the  corpms  of  the  fund;  she  would  then  [636]  have  been 
'impelled  to  submit  to  such  abatement,  like  any  other  person  to  whom  a  fund  had 

sen  given  for  life.  But  here  the  words  are  these,  "upon  trust,"  iVc.  [His  Honor 
lere  repeated  the  terms  of  the  gift.]  The  object  of  that  is  to  produce  a  clear  yearly 
lim  of  £40,  to  be  paid  to  the  wife.  If  the  direction  had  been  "  to  invest  such  sum  in 
'ly  of  the  funds  as  they  should  in  their  discretion  think  necessary  to  produce  it,  and 
|ien  to  pay  the  dividends  of  that  stock  for  her  life,  with  remainder  to  other  persons, 
lime  question  might  possibly  have  arisen  ;  but  here,  the  sole  purpose  and  object  is, 
'i  produce  a  clear  yearly  sum  of  £40,  to  be  paid  to  her  during  her  life. 
I  I  cainiot  distinguish  this  case  from  the  case  of  May  v.  Bennett  (1  Kussell,  370) ;  it 
j)pears  to  me  to  be  perfectly  the  same.     The  word  "annuity"  was  not  used  in  the 

se  of    .1/(1//  V.  Bennett  any  more  than  it  is  here.     The  case  there  was  this  :  The 

stator,  after  all  his  just  and  lawful  debts  were  discharged,  ordered  his  executors  to 
ly  out,  in  their  own  names  and  in  what  Government  security  they  pleased,  as  much 

oney  arising  from  his  estate  as  would  produce  the  annual  interest  of  £-54,  r2s.  per 

aar,  for  the  use  of  his  widow  during  her  life,  if  she  did  not  marry.     It  is  as  near  as 
can  be  to  this  case.     Here  it    is — to    lay  out  "in  some  or  one  of    the  public 

mds,  or  upon  other  Government  or  real  securities,"  so  much  as  will  be  sufficient  to 

■odnce  the  clear  yearly  sum  of  .£40,  with  a  direction  to  pay  the  dividends  to  his 
|ifc  during  her  life.  In  Maij  v.  Bennett,  the  testator  also  directed,  if  his  widow  did 
I  any,  then  the  £.54,  12s.  per  annum  should  cease  to  be  paid  to  her;  and  he  ordered 

s  executors  to  sell  out  so  much  of  the  said  stock  in  trust  as  would  produce  £300, 

id  to  pay  it  to  [637]  his  wife  on  her  marriage,  and  the  remainder  of  the  stock  that 
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was  put  into  trust  for  the  produce  of  the  £i>i,  12s.  a  year  was  to  become  a  part  o^ 
the  residue  of  his  estate,  in  like  manner  as  if  she  did  not  marry.  The  Master  of  the 
Rolls  upon  that  held,  that  it  gave  her  a  charge  upon  the  fund  to  have  the  full  amountl 
of  that  annual  sum  of  £.54,  12s.  paid  out  of  the  capital  of  the  fund.  I  am  not,  ad 
this  moment,  considering  the  question  whether  she  was  entitled  to  have  that  araounti : 
made  good  out  of  the  residue,  but  out  of  the  capital  of  that  fund.  I  am  of  opinion; 
that  this  case  is  exactly  analogous  and  similar  to  that. 

The  case  of  Foster  v.  ,S»»7/(  (2  Y.  &  C.  C.  C.  193),  was  a  very  distinct  case  :  therel 
the  testator  gave  a  particular  est<ate  to  trustees  and  directed  them  to  receive  the  rents,' 
and  out  of  the  rents  to  pay  an  annuity  to  the  widow  of  so  much  per  annum.  The. 
^'i(;e-Chanccllor  Knight  Bruce  thought  that  was  a  charge  upon  the  nyrpiis  of  the  estate  j 
but  the  Lord  Chancellor,  upon  the  construction  of  the  will,  thought  otherwise  (1| 
Phill.  629),  for  there  a  particular  and  express  estate  was  given  to  trustees,  out  ofl 
the  rents  alone,  of  which  they  were  to  pay  the  annuity.  That  is  exactly  analogouSj 
to  the  case  of  The  Attorneii-ilenera}  v.  Pouhlen  (3  Hare,  .5.55). 

I  am  of  opinion,  therefore,  upon  the  true  construction  of  this  will,  that  this  fundi 
was  made  available  for  the  payment  of  this  yearly  sum  to  the  widow  as  long  as  she; 
lived.  I 

I  do  not  express  any  opinion,  whether  this  investment  was  proper  or  improper  i 
that  may  raise  a  ques-[638]-tion  between  other  poisons.  All  that  I  have  here  to  do  witfe 
is  the  right  of  the  widow,  and,  in  my  opinion,  she  was  entitled  to  have  the  deficiencyj. 
made  good  out  of  the  corjnis  of  the  fund.  » 

As  to  the  (juestion  of  larlifx,  or  lapse  of  time,  I  think  it  does  not  apply  to  a  case, 
of  this  description.  Lapse  of  time  and  acquiescence  apply  to  cases  where  a  fund  is 
parted  with  or  becomes  deficient,  and  where  you  seek  to  make  a  trustee  answerable 
or  liable  to  pay  something  by  reason  of  his  conduct.  Suppose,  in  this  case,  the  money' 
had  been  invested  in  consuls,  and  the  trustees  had  sold  out  a  portion  of  those  consols, 
by  reason  of  which  the  amount  to  pay  the  widow  ))ecame  insufficient,  and  that  the! 
widow  had  known  of  that  fact  and  had  acquiesced  in  it  during  her  life,  and  receivedji 
the  deficient  amount,  the  question  of  acquiescence  would  then  have  arisen,  and  iti 
might  then  have  been  said,  that  she  could  not  be  entitled  now  to  complain  of  that 
which,  in  point  of  fact,  she  had  sanctioned,  either  expressly  or  tacitly,  during  her  life.; 
But,  if  I  am  right  in  the  view  I  take  of  this  case,  this  fund,  or  a  part  of  this  fund,  is' 
the  property  of  the  widow  ;  in  fact,  a  portion  of  the  capital  ought  to  have  been  paid 
to  the  widow  during  her  life,  and  it  is  now  hers,  though  she  did  not  claim  it  during 
her  life.  The  (juestion  now  is,  how  this  fund  (which  I  treat  exactly  in  the  same 
manner  as  if  it  were  now  in  Court)  is  to  be  divided  amongst  the  persons  entitled,  and 
whether  the  persons  in  remainder  are  entitled  to  the  whole  fund,  or  whether  some' 
portion  does  not  belong  to  the  widow,  by  reason  of  her  not  having  lieen  paid  her  £40 
a  year  in  full.  I  am  of  opinion  that  a  portion  of  this  fund  does  belong  to  the  widow, 
and  that,  consequently,  her  representative  is  entitled  to  have  the  capital  applied  inj 
making  good  that  which  was  not  paid  to  her  during  her  life.  | 


[639]     Hooper  r.  Cooke.     July  14,  25,  Jugust  2,  1855. 
[Affirmed  on  appeal,  25  L.  J.  Ch.  467  ;  2  Jur.  (N.  S.)  527.] 

A  rent  charge  was  secured  on  a  house,  with  power,  when  in  arrear,  to  enter  and  receive 
the  rents  until  all  arrears  and  all  costs,  charges  and  expenses  occasioned  by  non- 
payment should  be  satisfied.  The  rent  charge  being  in  arrear,  the  grantee  entered, 
and  the  house  being  greatly  dilapidated  and  untenanted,  he  repaired  and  let  it. 
Held,  that  the  question  whether  the  grantee  of  the  rent  charge  was  entitled  to  be 
allowed  the  monies  expended  by  him  in  repairing  the  property  was  one  to  be  i 
determined  at  law,  and  that  if  he  was  not  entitled  thereto  at  law,  neither  was  he 
in  equity. 

Plaintiff  relieved  from  a  judgment  at  law   by  consent,   given   as    the    price   of  an 
injunction  in  equity,  the  point  in  issue  turning  out  to  be  legal  and  not  equitable. 

In  1778,  by  lease  and  release,  a  piece  of  land  was  conveyed  to  J.  P.  in  fee,  to  the  , 
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,86  that  Peter  Hooper  the  elder,   his  heirs  and  assigns,   should   for  ever  receive  a 

;8nt  charge  of  £4  to  be  issuing  thereout,  and  to  the  use  that,  when  in  arrear  fifteen 

ays,  Peter  Hooper  and  his  heirs  might  enter  and  distrain,  and  to  the  use,  when  in 

rrear  thirty  days,  Peter  Hooper  and  his  heirs  might  enter,  and  the  rents,  issues  and 

•rofits  thereof,  and  of  every  part  thereof,  to  have,  receive  and  take  to  and  for  his  and 

heir  own  use  and  benefit,  until  he  and  they  should  thereby,  therewith  or  otherwise  be 

.illy  paid  and  satisfied,  and  the  said  yearly  rent  charge  and  all  arrears  thereof,  and 

•  Iso  all  such  arrears  thereof  as  should  gi-ow  due  during  the  time  he  or  they  should, 

y  virtue  of  such  entry,  be  in  possession  of  the  said  premises,  or  any  part  thereof, 

ogether  with  all  such  costs,  charges  and  expenses  as  should  be  laid  out,  sustained  or 

occasioned  by  or  by  reason  of  the  non-payment  thereof,  and  subject  to  the  said  yearly 

ent  charge,  and  to  the  remedies  and  powers  for  the  recovery,   the  property  was 

lOnveyed,  as  to  one-half,  to  Fisher  in  fee,  and  as  to  the  other  to  Jelly  in  fee.     And 

j'isher  and  Jelly  covenanted  to  pay  the  rent  charge. 

;  The  property'  was  afterwards  conveyed  (subject  to  the  rent  charge  of  £i)  to  certain 
larties,  and  suljject  to  a  further  perpetual  rent  charge  of  £40  a  year,  which  [640]  rent 
,'  harge  of  £40  was  now  vested  in  the  Defendant  Cooke. 

,  In  1842  the  houses  on  the  property  became  very  dilapidated,  and  being  untenanted 
i.nd  abandoned  became  dismantled  and  the  resort  of  thieves,  and  the  rent  charge  of 
iJ4  fell  four  years  into  arrear.  In  1844  the  Plaintifl'  took  possession  and  repaired  the 
[lOUses,  at  an  expense  of  £.532.  He  let  the  property  and  received  rents  to  the  amount 
I  f  £.39G,  but,  in  consequence  of  the  damp  situation  of  the  property,  he  expended,  out 
f  the  .sums  received,  £217  on  account  of  repairs,  in  order  to  keep  the  messuages  in  a 
labitable  condition. 

In  1854  the  Defendant  Cook  applied  for  an  account  of  rents  to  the  Plaintiff",  who 
ifferud  to  give  up  possession  and  furnish  the  accounts,  upon  being  allowed  the  amount 
[if  his  expenditure  and  the  rent  charge.  The  Defendant  lefused  to  make  the  allow- 
.nce,  and  proceeded  to  eject  the  Plaintiff.  The  Plaintiff  thereupon  instituted  the 
|)resent  suit  for  an  injunction,  and  for  a  declaration  that  he  was  entitled  to  a  lien 
!ipon  the  premises  for  the  money  expended  in  repairs,  he  submitting  to  account  for 
he  rents  and  profits. 

Upon  a  motion  for  an  injunction  to  restrain  the  action,  it  was  granted,  on  the 
erms  of  the  Plaintiff  in  equity  giving  judgment,  and  undertaking  to  abide  by  any 
irder,  as  to  damages,  which  the  Court  might  make.  The  cause  now  came  on  for 
learing. 

Mr.  Lloyd  and  Mr.  Howe,  for  the  Plaintifl".  The  state  of  the  property  was  such 
hat  it  was  hopeless  to  realize  anything  from  it  without  repairing  it.  The  repairs 
vere  neces.sary  and  executed  in  a  proper  and  reasonable  manner,  and  the  property 
vas  thereby  made  [641]  tenantable  and  a  rent  secured.    It  would  be  most  unequitable 

0  allow  the  Defendant  to  have  the  benefit  of  the  rent  without  reference  to  the 
jxpenditure  by  which  it  was  realized.  The  rent  of  the  property  is  now  about  £40  a 
/ear,  which  is  attributable  to  the  outlay,  and  the  Plaintiff's  claim  is  in  the  nature  of 

1  Welsh  mortgage,  to  be  repaid  out  of  the  income  of  the  property.  If  the  property 
!Ould  not  be  made  profitable  without  making  the  repairs,  the  Plaintifl',  of  course,  is 
jntitled  to  apply  the  rents  first  in  payment  of  the  repairs,  and  then  of  his  rent  charge. 
The  Defendant's  solicitor  had  notice  that  the  repairs  were  being  made,  and  did  not 
jbject.  .Ml  that  is  asked  is  to  contiiuie  the  injunction  and  to  declare  that  the  Plain- 
tifl' was  entitled  to  repair,  and  he  will  accede  to  any  account. 

Mr.  U.  Palmer  and  Mr.  Whitbread,  for  the  Defendant.  The  legal  contract  between 
the  parties  was  such,  that  u|)on  payment  to  the  Plaintitf  of  the  arrears  of  the  rent 
charge,  his  estate  ceased,  and  he  was  bound  to  give  up  possession.  The  Court  cainiot 
3nlarge  his  interest  into  an  estate  in  the  premises,  so  as  to  put  him  on  the  footing 
>f  a  mortgagee  in  possession,  who  has  obtained  the  legal  esUite  in  the  land  by  the 
very  terms  of  his  contract.  Here  there  was  nothing  to  authorize  the  Plaintifl'  to 
rebuild  or  repair,  and  he  is  not  entitled  to  anv  allowance  for  an  outlay  wrongfullj' 
made.  It  is  a  mere  legal  right  to  be  determined  at  law,  and  there  is  no  equity  to 
vary  the  contract.  They  cited  I'iUinij  v.  A niiilaiji  (12  Yes.  78,  85);  Clare  Hall  v. 
Hardiiuf  (6  Hare,  273) ;  IhuiH  v.  Spurrier  (7  Ves.  231) ;  Ea.4  IndUi  Compani/  v.  Vincent 
[■1  Atk.'  83). 
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Mr.  Lloyil,  in  reply.  According  to  the  argument  of  [642]  the  Defendant,  if  this  • 
had  been  agricultural  land,  and  the  Plaintiff  had  entered  and  cultivated  it,  and  had  i 
sold  the  produce,  he  would  have  been  entitled  to  no  allowance  for  the  expense  , 
of  cultivation,  or  the  outlay  for  the  production  of  the  crop.  The  outlay  is  incident  ' 
to  the  nature  of  the  contract ;  it  was  a  necessary  expenditure  for  the  ])roduction  of 
any  rent,  and  the  Defendant  cannot  have  the  benefit  of  the  outlay  without  paying 
for  it. 

Juh/  25.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  house  or  pro- 
perty on  which  the  Plaintiff's  rent  charge  was  secured  became  dilapidated,  and  the 
rent  charge  fell  into  arrear,  and  the  Plaintiff  being  unable  to  discover  the  owners,  ami 
getting  nothing  from  the  pro])erty,  entered  into  possession.  The  hou.ses  were 
untenantable,  and  he  obtained  nothing  by  entering;  and  to  enable  him  to  get  some- 
thing from  the  property,  he  caused  the  houses  to  be  repaired,  and  then  let  them  and 
received  the  rents.  The  Plaintiff  has  been  in  possession  ten  years,  he  has  laid  out 
considerable  suras  of  money,  which  I  assume  to  have  been  proper  and  necessary,  to 
enable  him  to  get  anything  from  the  property,  and  which  have  not  been  repaid  to 
him.  He  has  received  the  rents,  which,  though  sufficient  to  pay  the  rent  charge,  are  not 
sufficient  to  reimburse  him  the  money  laid  out  in  the  repairs.  The  Defendant  brought 
an  action  of  ejectment  against  the  occupying  tenants  for  the  purpose  of  recovering 
])Ossession  ;  and,  on  that  being  done,  the  Plaintiff  filed  a  bill  to  obtain  payment  of  the 
sums  laid  out  and  for  an  injunction  to  restrain  the  action  until  they  had  been  repaid. 

For  the  Plaintiff  it  is  urged  that  the  powers  of  distress  and  entry,  of  themselves, 
import  that  the  Plaintiff  [643]  should  be  at  liberty  to  pay  the  costs  and  expenses 
necessary  for  the  recovery  of  rent,  in  the  same  way  as  the  costs  of  distress  and  levy 
upon  a  tenant  ought  to  be  repaid  him.  He  says  that  if  the  property  consisted  of  a 
meadow  of  hay,  he  would  then  be  allowed  the  expenses  of  making  and  selling  the  hay, 
that  what  is  asked  is  the  same,  and  that  the  repairs  are  as  much  a  necessary  expense 
as  the  making  or  selling  the  produce. 

For  the  Defendant,  it  is  contended  that  the  Plaintiff  is  not  entitled  to  anything 
more  than  what  the  deed  gives  him,  and  that  the  construction  of  it  must  be  the  same 
at  law  and  in  equity  ;  and,  further,  that  the  Plaintiff  has  admitted,  l)y  coming  here, 
that  he  has  no  defence  at  law.  I  concur  in  the  objection  that  the  Plaintiff  has  a  mere 
legal  demand,  and  that  coming  here  he  must  make  out  his  right  in  the  same  manner 
as  at  law.  I  do  not,  however,  think  that  the  circumstance  that  the  Plaintiff  has  given 
judgment  at  law,  without  a  trial,  is  to  be  treated  as  conclusive  that  he  has  no  defence 
at  law. 

The  result  I  have  come  to,  on  the  fullest  consideration,  is,  that  the  Plaintifi'  is  not 
entitled  to  any  relief  in  equity  on  the  circumstances  appearing  before  me.  I  thought, 
at  first,  that  relief  might  be  given,  on  the  principle  that  when  one  has  granted  an 
interest  in  property  to  another,  he  also,  by  implication,  grants  all  that  is  necessary  to 
enable  the  grantee  to  enjoy  the  thing  given  ;  but,  on  reflection,  I  think  that  this 
principle,  though  applicable  to  necessary  expenses  of  making  a  distress  and  entry,  in 
selling  the  goods  and  gathering  the  crops,  is  not  applicable  to  the  present  case  ;  that 
it  does  not  entitle  the  Plaintifi'  to  lay  out  money  as  a  mortgagee  in  possession,  and 
to  alter  the  character  of  the  property.  The  distinction  between  this  case  and  a 
mortgagee  in  [644]  possession  is  this : — At  law  the  mortgagee  is  absolute  owner  of 
the  land,  and  has  a  right  to  deal  with  it  as  he  thinks  fit.  The  mortgagor  comes  to 
recover  possession,  notwithstanding  his  title  at  law  is  gone,  but  equity  only  gives 
relief  on  certain  conditions,  and  will  not  give  him  possession,  unless  on  the  terms,  not 
only  of  repaying  all  money  due,  but  also  all  moneys  which  the  mortgagee  may 
properly  have  expended  for  the  purpose  of  the  sustaining  and  repairing  the  property. 

The  owner  of  the  rent  charge  has  no  estate  in  the  land,  he  has  only  a  right  of 
entry,  and,  by  perception  of  the  rents,  to  pay  off  the  arrears  ;  he  is  entitled  to  enforce 
payment  of  his  rent  charge  only  in  that  peculiar  way.  On  the  other  hand,  the  owner 
of  the  estate  subject  to  the  rent  charge  is  not  bound  to  have  resort  to  equity,  but 
when  the  arrears  have  been  paid,  he  can  obtain  possession  without  coming  to  a  Court 
of  Equity. 

The  right  contended  for  by  both  parties  being  purely  legal,  it  ought  to  be  tried  at 
law.     The  Plaintiff  has  mistaken  his  position  and  the  bill  must  be  dismissed. 
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August  2.  Mr.  Lloyd  moved,  that  in  the  decree,  a  direction  might  be  introduced 
(  vacate  the  judgment  signed  in  the  action  at  law  pursuant  to  the  Plaintiffs'  under- 
,king  of  the  14th  of  March  1854,  the  Plaintiffs  giving  security  for  the  rents  in  the 
■ent  of  the  Defendants  finally  succeeding. 

Mr.  Whitbread,  for  the  Defendant. 

The  Court  being  of  opinion,  that  in  case  the  Plaintiffs  in  equity  should  be  advised 
lat  there  was  ground  of  defence  at  law  to  the  action,  the  Plaintiffs  would  be  en-[645]- 
tled  to  try  the  same,  and  that  for  that  purpose  the  judgment  in  the  action  ought  to 
;  vacated ;  but  the  Plaintiff  being  desirous  to  rehear  the  cause,  did  order  that 
iecution  on  the  judgment  should  not  issue  until  the  hearing  of  the  appeal,  the 
laintifls  giving  security  to  account  for  the  rent  received  since  the  date  of  the  judg- 
ent  at  law. 

Note. — Affirmed  by  the  Lord  Chancellor,  January  25,  1856. 

[645]    Ross  V.  Ross.     Juhj  12,  13,  1855. 

pee  In  re  Orion's  Tnist,  1866,  L.  R.  3  Eq.  380.     Approved,  Ralph  v.  Cairick,  1879, 

11  Ch.  D.  87.3.] 

le  word  "  issue  "  includes  all  remote  descendants  of  the  person  whose  issue  is  referred 
;  to,  and  the  burden  of  proof  lies  upon  him  who  contends  the  contrary.     But  when 

the  word  "parent"  is  used  in  reference  to  his  "issue,"  the  word  issue  is  confined 

to  his  "children." 

le  word  "issue,"  in  reference  to  the  word  "  parent "  in  a  substitutional  gift,  held, 

from  the  context  of  the  will,  not  limited  to  "children." 

[iquest  to  C.  R.  for  life,  with  remainder  to  the  children  of  C.  R.  who  should  be  living 
I  at  her  decease,  equally,  and  the  issue  then  living  of  such  of  her  children  as  might 
I  have  died  in  her  lifetime,  the  issue  to  take  the  share  which  their  parent  would  have 
'been  entitled  to  had  he  survived  C.  K.,  and  if  but  one,  then  to  take  "a  child's 
'share."  There  was  a  gift  over  on  the  death  of  C.  R.  "without  leaving  a  child  or 
.issue"  generally.  One  of  C.  R.'s  children  predeceased  her,  leaving  no  children,  but 
I  only  a  grandchild,  who  survived  C.  R.  Held,  that  he  took  a  child's  share  with 
i  C.  R.'s  children. 


1   Thomas  Golly  the  testator,  by  his  will,  dated  in  June  1807,  gave  £12,000  consols 

I  his  executors,  upon  trust,  as  to  one-third  part,  for  his  niece  Christian  Ross  for  life, 

d  after  her  decease,  upon  trust  to  transfer  and  pay  the  same,  "unto  and  for  the 

jnefit  of  all  and  every  the  child  and  children  of  the  said  Christian  Ross  who  shall 

I  living  at  the  time  of  her  decease,  and  of  the  usue,  if  any,  then  living,  of  such  of 

I  r  children  as  may  have  died  in  her  lifetime,  each  of  her  surviving  children  to  take 

,  equal  share,  and  the  isme,  if  more  than  one,  of  such  of  her  children  as  maj'  have 

■i3d  in  her  lifetime  to  take  equally  amongst  them  the  part  or  share  which  ihaxr  imrent 

)uld  have  been  entitled  to,  if  he  or  she  had  survived  the  said  Christian  Ross,  and  if 

t  one,  then  to  take  a  chilli's  share."     The  [646]  testator  then  gave  a  third  of  the 

.2,000  consols  to  each  of  two  other  nieces,  their  children  and  issue  respectively,  in 

actly  similar  terms. 

The  will  contained  the  following  gift  over : — "  And  in  case  all  my  said  nieces  shall 
]  part  this  life  without  leaving  a  child  or  issue  of  a  child  living  at  their  respective 
iaths,  then  I  will  and  direct  that  the  said  sum  of  £12,000  £3  per  cent,  consolidated 
j.nk  annuities  shall,  from  and  immediately  after  the  decease  of  the  survivor  of  my 
i  d  three  nieces,  sink  into  and  become  part  of  my  residuary  personal  estate.' 
I  The  testator,  in  another  part  of  his  will,  hail  given  £3000  consols  to  his  nephew 
■jth  a  gift  over,  "in  case  of  his  death  in  the  testator's  lifetime  without  lawful  issue." 
I  Christian  Ross  died  in  November  1850,  leaving  three  children,  the  children  of  a 
/nth  child,  and  a  grandchild  of  a  fifth  child,  her  surviving. 

The  question  was  whether  the  grandchild  was  entitled  to  one-fifth  of  the  trust 
ii  ids. 
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Mr.  Lloycl  and  Mr.  T.  Smith  Osier,  for  the  Plaintiffs,  two  of  the  three  surviving; 
children  of  Christian  Koss.     The  word  "issue,"  in  the  gift  to  the  issue  of  such  of  the| 
children  of  Christian  Koss  as  might  have  died  in  her  lifetime,  must  be  construcil  to  mean 
"children,"  because  the  testator  has  directed  that  they  should  take  the  share  which! 
their  parent  would  have  been  entitled  to  had  he  or  she  survived  Christian  Koss.     From  | 
this  it  is  manifest,  that  by  "  issue"  the  testator  meant  the  correlative  [647]  of  "parent,"  ^ 
that  is,  "child  ;"  Pope  v.  Pope  (14  Beav.  591) ;  Pruen  v.  Osborne  (11   iSim.  132) ;  SiUeij  > 
V.  Pern/  (7  Ves.  522) ;  He'lges  v.  Harpur  (9  Beav.  479).     The  children  and  grand- : 
children,  therefore,  of  Christian  Koss  are  entitled  to  the  trust  fund,  to  the  exclusion  , 
of  the  great-grandchild.     [TiiE  Mastkr  OF  the  Rolls.     There  is  no  inconsistency  \ 
here  in  holding  "parent"  to  be  "father"  or  "mother,"  and  yet  "issue"  to  be  used' 
in  the  general  and  ordinary  meaning  of  the  term.     How  do  you  restrict  "  issue !'" 
If  the  parent  of  the  great-grandchild  of  Christian  Ko.ss  were  alive  he  would  have  been  ; 
entitled  to  a  share.]     If  "  issue  "  is  not  restricted   here  to  children,  it   must  have  a 
different  meaning  in  two  places,  accordingly  as  you  consider  it  w-ith  reference  to  the 
grandchildren  or  the  great-grandchild.     The  testator  intended  one  substitution  only, 
and  not  a  sei'ies  of  them,  through  all  generations  of  issue. 

Mi-.  E.  F.  Smith,  in  the  same  interest  with  the  Plaintiffs,  cited  Edwards  v.  EdwanU 
(12  Beav.  97). 

Mr.  K.  Palmer  and  Mr.  Toller,  for  William  Mair,  the  great-grandchild  of  Christian  : 
Ros.s,  contended  that  "issue"  was  not  to  be  restricted  to  "children  '  of  the  children 
of  Christian  Koss,  but  extended  to  grandchildren  of  children,  for,  according  to  the  - 
argument  on  the  other  side,  there  might  have  been  an  intestacy.     The  trust  fund  was 
to  go  over  to  the  residuary  legatees  only  in  certain  events,  which  had  not  happened,  \ 
and  if  there  had  been  no  child  or  grandchild  of  Christian  Koss  at  the  time  of  her 
decease,  and  her  only  issue  had  been  William  Mair,  or  i.ssue  equally  remote,  and  if 
"  issue  "  was  to  be  construed  to  mean  "  children  "  only,  then  there  would  have  been  ' 
an  intestacy.     But  besides,  it  was  clear,   upon  the  authorities,  that  "issue"  means  [ 
grand-[648]-children  as  well  as  children  ;   Jl'iiih  v.  Blachnan  (1  Ves.  sen.  196) ;  Giik  v. 
Bcnnd  (Ambl.  681);  Darenpnrt  v.  Hanhury  (3  Ves.  257);  PoifJe  v.  IltnniUon  (4  Ves.  ' 
437) ;  Sfonor  v.  Cunven  (5  Sim.  204) ;  Dahell  v.  Jrelrh  (2  Sim.'319). 

Mr.  Lloyd,  in  reply.     To  adopt  the  construction  of  the  other  side,  there  will  l)e 
an  indefinite  series  of  substitutions,  and  the  "parents"  will  be  varying  indefinitely.  '. 
He  referred  to  Barker  v.  Barker  (5  De  Gex  &  Sm.  753);  Bradshaw  v.  Melling  (19 
Beav.  417). 

The  Master  of   the   Rolls   [Sir  John   Komilly].     There   is  great  obscurity,  , 
undoubtedly,  in  cases  of  this  description,  and  I  have  found  some  difficulty  in  coming 
to  a  conclusion  upon  this  point,  but  I  think  that  the  observation  which  Lord  Eldon  , 
made  in  SiUeii  v.  Perry  (7  Ves.  522),  that  the  construction  is  to  be  furnished  from  all  the 
different  parts  of  the  will,  and  the  design  and  tenor  of  it  as  manifested  by  its  contents 
Is  applicable  to  this  case,  and  that  it  is  an  exception  to  the  general  rule  to  be  derived  . 
from  the  cases  to  which  reference  has  been  made. 

The  great  object  is  to  discover  the  intention  of  the  testator,  and  in  construing 
wills,  rules  have  been  adopted,  which  are  best  fitted  to  carry  into  effect  the  general 
meaning  and  intention  of  the  testator.  Those  rules,  therefore,  are  liable  to  be  modified 
where  the  intention  of  the  testator  can  clearly  be  discovered  from  the  words  he  has 
used. 

The  first  rule  is  this,  that  the  word  "issue"  includes  [649]  all  remote  descendants 
of  the  person  whose  issue  is  spoken  of,  and  the  burden  of  proof  lies  upon  him  who 
contends  that  it  is  to  be  restricted  to  a  narrower  signification. 

The  next  rule  is  this,  that  when  the  word  "  issue  "  is  used  in  reference  to  the 
"parent"  of  that  issue,  it  must  mean  "his  children,"  that  is,  the  word  "parent" 
confines  the  word  "issue"  to  the  "children  "  of  the  taker. 

The  difficulty  which  occurs  in  this  case,  in  the  application  of  these  rules,  appears 
to  me  to  be  this :  It  is  clear  that  the  "  issue "  of  the  "  parent "  must  mean  the  , 
"children  "of  the  "parent,"  but  it  is  not  certain,  in  every  case  (and  it  must  be  so 
before  that  rule  can  apply),  that  the  testator  has,  by  the  word  "parent,"  meant  to 
signify  the  first  taker,  the  child  in  the  first  instance.  That  was  the  case  of  Sihley  v. 
Perry  (7  Ves.  522),  and  also  of  Pruen  v.  Osbwne  (11  Sim.  132),  and  it  was  so  in  the 
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•  case,  before  Sir  William  Grant,  of  Hamngton  v.  Lavnence  (unreported,  but  referred  to 

in  11  Sim.  138).     Upon  this  clau.se  in  the  will,  if  it  had  stood  by  itself,  although  my 

original  opinion  was  not  exactly  in  that  form,  I  should  have  been  disposed  to  concur 

mth  Mr.  Lloyd,  for  I  felt  considerable  difficulty  in  coming  to  any  conclusion  other 

than  by  referring  the  word  "  parent "  to  the  child  of  Christian  Koss,  but  even  that  is 

not  free  from  ambiguity.     The  expression  is  this:  "For  the  benefit  of  all  and  every 

the  child  and  children  of  Christian  Koss,  who  .shall  be  living  at  the  time  of  her  decease, 

and  of  the  issue  of  any  then  living  of  such  of  her  children  as  may  have  died  in  her 

lifetime."     Now,  that  is  perfectly  general,  "each  of  her  said  surviving  children  to  take 

an  equal  share,  and  [650]  the  issue,  if  more  than  one,  of  such  of  her  children  as  may 

have  died  in  her  lifetime  to  take  equally  amongst  them  the  part  or  .share  which  their 

parent  would  have  been  entitled  to  if  he  or  she  had  survived  Christian  Ross."     I  am 

disposed  to  concur  in   the  view  that,  if   the   matter  had  stood   there,  the  case  of 

Ilanington  v.  Laivrence  would  have  been  applicable,  and  that  the  word  "  parent  "  must 

'  be  referred  to  the  child  or  children  of  Christian  Ross,  and  yet  it  is  obvious  it  might 

\  bear  this  construction — it  might  mean  the  child  of  the  parent  who  would  have  been 

entitled,  if  that  parent  had  survived  Christian  Ross,  that  is  to  say,  if  one  of  the 

'  children  had  died  leaving  a  child  who  had  died  leaving  other  children.     It  certainly 

i  is  open  to  the  objection  that  Mr.  Lloyd  pointed  out,  that  there  is  a  direction  that  the 

'  su^^^iving  children  should  take  equally,  and  yet  that  is  to  some  extent  removed  by 

\  the  preceding  words,  which  point  to  an  intention  that  they  should  take  per  stirpes ; 

I  but  the  will  goes  on  in  words  which,  if  they  had  been  used  alone,  would  have  left  it 

quite  clear  that  the  issue,  if  consisting  of  one  only,  would  have  been  entitled.     For 

although,  if  the  issue  are  more  than  one,  they  are  to  take  a  parent's  share,  if  there  be 

.  but  one,  that  is,  but  one  of  such  i.ssue,  that  issue  is  to  take,  not  the  "  parent's  "  share, 

but  a  "child's"  share.     Therefore,  the  express  words  are  there  direct,  that  if  there 

'■  be  but  one  of  such  issue  left,  that  one  is  to  take  a  "  child's  "  share.     Then  it  is  said 

'  that  I  must  control  these  words,  if  I  see  that  in  the  former  part  of  it  only  the  child 

,  of  a  child  of  Christian  Ross  is  to  take,  although  here  is  an  express  direction,  that  if 

i  there  is  only  one  of  the  issue  left,  it  is  to  take  but  a  child's  share,  which  might  let  in 

I  the  other  and  the  larger  construction. 

It  is  admitted  that,  jirimd  facie,  the  same  words  in  the  same  will  must  be  taken  in 

i  the  same  signification,  [651]  that  the  word  "issue,"  if  it  is  to  be  found  in  one  part  of 

!  the  will,  must  bear  the  same  construction  as  it  bears  in  another  part  of  the  will ;  and 

I  the  question  which  was  put  by  Mr.  Lloyd  was  this  :  whether,  in  fact,  you  must  not 

I  control  the  subsequent  meaning  of  the  word  "  issue  "  where  it  is  used  by  the  testator 

I  by  the  meaning  to  be  derived  from  the  original  clause.     Now,  I  have  pointed  out 

;  that,  in  my  opinion,  in  the  clause  of  the  bequest  there  is  an  ambiguity  about  it, 

I  because  the  two  members  of  the  clause  are  not  exactly  consistent  with  each  other. 

!         There  are  many  instances  in  the  will  where  the  word  "  issue  "  is  used  in  the  same 

sense  ;  but  I  go  on,  and  find  there  are  two  cases  in  which  it  is  used  generally.     I 

refer  to  that  which  is  the  most  material,  for  the  purpose  of  considering  what  the 

meaning  of  the  word  "  issue  "  is  in  this  passage  of  the  will  taken  alone,  and  then  in 

conjunction  with  the  bequest  before  commented  upon.     The  passage  is  this  :   "  And 

in  case  all  my  said  nieces  shall  depart  this  life  without  leaving  a  child  or  issue  of  a 

child  living  at  their  respective  deaths,  then  I  will  and  direct  that  the  said  sum  of 

£12,000  £'i  per  cent,  consolidated  Bank  annuities  shall,  from  and  immediately  after 

the  decease  of  the  survivor  of  my  .said  three  nieces,  sink  into  and  become  part  of  my 

residuary  personal  estate." 

If  this  clause  had  stood  alone,  I  think  nobody  would  have  argued  that  the  word 
"issue  "  there  was  to  be  confined  to  the  children  of  a  child  ;  there  are  no  words  there 
to  confine  it  to  the  children  of  a  child  or  to  the  grandchild  of  a  niece.  It  is  a  failure 
of  issue  of  all  classes  at  the  time  when  the  last  niece  dies.  If,  at  the  death  of  the  last 
niece,  there  had  been  a  giandchild  of  such  niece  alive,  it  is  impossible  to  say  that  the 
gift  [652]  over  would  not  have  taken  efi'i^ct  on  these  words  standing  alone  ;  there  are 
no  expressions  to  cut  it  down.  Then  it  is  a  direction  that  it  shall  fall  into  and  form  part 
of  the  residue  immediately  after  the  death  of  the  survivor,  in  case,  at  the  time  the 
survivor  dies,  there  shall  be  no  child  or  issue  of  a  child  living  of  any  of  those  nieces. 
I  caimot  find  a  larger  or  more  comprehensive  word,  and,  with  respect  to  this  part  of 
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the  will,  it  appears  to  me  to  be  so  unambiguous,  that  I  should  be  violating  the  ordinary 
and  obvious  meaning  which  is  put  upon  the  word  "  issue,"  where  there  is  no  expression 
used  which  could,  in  the  slightest  degree,  control  it,  if  I  did  not  give  it  its  full  effect 
upon  the  present  occasion.  If  it  bears  this  meaning  in  this  clause  of  the  will,  why  is 
it  not  to  bear  the  same  meaning  in  the  clause  which  I  have  already  read  !  It  is,  in 
my  opinion,  quite  distinct  from  the  case  of  I'rwn  v.  Oshonu',  and  from  Huninfilon  v. 
Laxorence,  and  it  is  brought  within  the  observations  of  Lord  Jlldon,  who  saj's,  the 
whole  scope  of  the  will  must  be  examined,  and  you  must  consider  what  is  the 
construction  which  is  furnished  by  the  different  parts  of  the  will. 

Mr.  Toller  pointed  out  clearly  what  would  be  the  effect  of  holding  that  grand- 
children did  not  take ;  he  assumes  that,  upon  the  death  of  Christian  Ross,  there  was 
only  a  great-grandchild  of  the  niece  alive,  that  great-grandchild,  according  to  the 
construction  contended  for  by  the  Plaintiff,  could  not  take.  But  then  one  of  two 
things  would  follow,  you  must  either  cut  down  the  effect  of  the  meaning  of  the  words 
of  the  gift  over,  which  I  have  just  read,  and  then  say  that,  notwithstanding  there 
was  issue  living  of  one  of  the  nieces  at  the  death  of  the  survivor,  or  possibly  a  great 
many,  thirteen  or  fourteen,  grandchildren,  nevertheless  they  should  take  nothing,  and 
it  should  fall  into  the  [653]  residue,  or,  if  you  give  those  words  their  natural 
acceptation,  and  .say,  that  that  gift  over  does  not  take  effect,  you  thus  produce  an 
intestacy,  though  there  was  a  great  number  of  grandchildren,  who,  according  to  the 
construction  of  the  word  "  issue "  of  a  child  in  the  gift  over,  were  objects  of  the 
testator's  bounty. 

Now,  I  find  it  extremely  ditiicult  to  come  to  the  conclusion  that  the  testator  could 
possibly,  by  the  frame  and  scope  of  the  will,  have  meant  that.  The  whole  thing  is 
set  right  if  you  refer  (which  I  admit  is  doing  .some  violence  to  the  language)  i:i  this 
part  of  the  first  gift  to  the  "  issue,  if  more  than  one  of  them  such  children  to  take 
e(|ually  amongst  themselves  that  part  or  share  which  their  parent  woiilil  have  been 
entitled  to,"  if  you  refer  the  word  "parent"  there  to  such  one  of  the  children  of  the 
children  of  Christian  Koss,  that  is,  to  the  grandchildren  of  Christian  Koss,  who,  if 
that  parent  had  lived,  would  have  taken  the  share  which  the  child  of  Christian  Koss, 
if  that  child  had  lived,  would  have  taken,  that  is  to  say,  it  carries  on  the  distribution 
■per  slirjiex,  not  merely  through  the  first  degree,  but  extending  it  even  to  the  second. 
That  makes  intelligible  the  subsequent  expression,  "that  if  there  be  but  one  of  such 
issue,  then  that  one  is  to  take  a  chill's  share,"  but  not  a  patrnt's  share.  Therefore, 
with  more  hesitation  than  I  had  at  first  when  the  matter  was  opened  to  me,  I  am  of 
opinion  that  the  word  "issue,"  in  this  case,  is  confined  to  the  childien  of  the  parent, 
but  that  the  word  "  parent "  here  does  not  mean  the  children  of  Christian  Ross,  but 
may  mean  a  grandchild  of  Christian  Ross.  This  makes  the  expression  "issue,"  in  the 
first  part  of  the  will,  consistent  with  the  use  of  it  in  the  gift  over,  and  is  the  only 
way  in  which  the  various  parts  of  this  will  can  be  made  quite  consistent. 


[654]    Morris  v.  Islip.    Juhj  25,  1855. 

In  a  suit  by  a  mortgagor  for  redemption,  a  decree  was  made  for  an  account  with 
annual  rests.  The  Plaintiff  died  and  the  suit  was  abandoned  ;  after  which  the 
mortgagee  instituted  a  suit  for  foreclosure.  Held,  that  the  decree  must  be  the 
same  and  with  annual  rests. 

A  suit  was  instituted  by  the  mortgagor,  and  a  decree  was  made  by  Lord  Langdale, 
to  take  the  accounts  with  annual  rests.  The  mortgagor  went  abroad  and  the  suit 
was  abandoned.  He  afterwards  died,  and  the  present  suit  was  instituted  by  the 
mortgagee  against  the  representatives  of  the  mortgagor  for  a  foreclosure. 

Mr.  J.  H.  Taylor,  for  the  Plaintiff,  asked  for  the  common  decree,  arguing  that 
there  was  no  evidence  in  the  present  suit  to  warrant  a  decree  with  annual  rests. 

Mr.  Steere,  for  another  party. 

Mr.  R.  Palmer  and  Mr.  W.  R.  Ellis,  for  the  principal  Defendant,  contended  that, 
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irrespective  of  the  evidence,  the  decree  must  be  the  same  as  in  the  other  cause,  viz., 
for  an  account  with  annual  rests.  Tlun-neycroft  v.  Crockett  (2  House  of  Lords  Cas.  239) 
was  cited. 

The  Master  of  the  Kolls  [Sir  John  Romillyl  I  cannot  make  a  decree 
inconsistent  with  that  formerly  pronounced  by  Lord  Langdale.  I  shall  direct  the 
accounts  to  be  taken  up  to  the  date  of  the  decree  on  the  footing  of  that  decree. 

I  think  it  desirable,  if  possible,  to  adopt  the  accounts  taken  in  the  suit  between 
the  same  parties. 


! 


Reports  of  CASES  in  CHANCERY  ARGUED  and 
DETERMINED  in  the  ROLLS  COURT  during! 
the  time  of  the  Ri^ht  Honorable  Sir  JOHN 
ROM  ILLY,  Knight,  Master  of  the  Rolls.  1855, 
1856.  By  CHARLES  BEAVAN,  Esqr.,  M.A., 
Barrister-at-Law.     Vol.  XXI.     1856. 

[1]     Mills  r.  Brown.     Ajml  20,  1855. 
[See  In  re  Toolal'.i  Estate,  1876,  2  Ch.  D.  fi32.] 

Where,  in  a  residuary  gift,  specific  property  is  bequeathed,  the  bequest  may  never- 
theless be  specific  as  to  that  particular  property  though  general  as  to  the  rest. 

A  testator  bequeathed  his  consols  to  A.,  and  directed  his  executors  to  sell  all  such 
parts  of  his  estate  and  effects  as  should  not  consist  of  ready  money  or  money  in 
the  funds,  and  "  to  stand  possessed  of  the  monies  to  arise  thereby,  with  such  ready 
money  and  the  money  he  might  have  in  the  long  annuities,  upon  trust "  for  A., 
B.  and  C.  Held,  that  the  long  annuities  were  specifically  bequeathed,  and  not 
liable  to  contribute  towards  the  payment  of  general  legacies. 

The  testator  bequeathed  to  his  nephew  all  monies  that  he  might  be  possessed  of 
in  consols  at  the  time  of  his  death.  He  then  proceeded  as  follows  : — "  And  as  to  all 
such  parts  of  my  estate  and  effects  as  shall  not  consist  of  ready  money  or  money  in 
the  funds,  I  direct  my  executors  to  sell  and  dispose  thereof,  and  to  stand  possessed 
of  the  monies  to  arise  thereby,  and  with  such  ready  money,  and  the  moncii  I  may  liave 
in  the  long  annuities,"  upon  trust,  as  to  two-fourth  parts,  for  the  Plaintiffs,  and  the 
other  two-fourths  for  other  persons. 

[2]  The  testator  died  possessed  {inter  alia)  of  £^0  long  annuities,  and  the  rest 
of  the  property,  other  than  the  long  annuities,  being  insufficient  to  pay  the  debts, 
the  executor  had  paid  a  pecuniary  legacy  of  £100  out  of  the  produce  of  the  long 
annuities. 

The  question  was,  whether  the  long  annuities  had  been  specifically  bequeathed 
or  formed  part  of  the  testator's  residuary  estate,  so  as  to  be  liable  to  the  payment  of 
the  pecuniary  legacies. 

Mr.  Beales  (in  the  absence  of  Mr.  II.  Palmer),  for  the  Plaintiffs,  contended  that 
the  gift  of  the  long  annuities  was  as  specific  as  the  gift  of  the  consols,  and  that, 
though  liable  to  payment  of  the  debts,  they  could  not  be  charged  with  the  pecuniary 
legacy.  He  relied  upon  the  case  of  Bethune  v.  Kenneily  (1  Myl.  &  Cr.  114),  as  exactly 
in  point.  There  the  testatrix  bequeathed  as  follows  : — "  The  residue  of  my  property, 
all  I  do  or  may  possess  in  the  funds,  copy  or  leasehold  estates,"  to  my  sisters  for  their 
lives.  The  residuary  estate  consisted  of  £150  long  annuities,  and  it  was  held,  that 
as  the  gift  of  the  leaseholds  was  specific,  so  was  the  bequest  of  the  property  in  the 
funds. 

Sir  C.  C.  Pepys  says  (1  Myl.  &  Cr.  116) : — "  Now,  as  to  the  copyhold  or  leasehold 
estates,  it  is  not  disputed  that  the  gift  is  specific.  If  so,  why  should  it  not  also  be 
.specific  with  respect  to  the  funds  ]    The  intention,  it  is  reasonable  and  natural  to 

758 
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presume,  must  have  been  the  same  with  respect  to  both  descriptions  of  property  ;  and 
there  can  be  no  doubt  that  a  bequest  of  all  that  a  testator  may  possess  in  the  funds 
would  be  a  specific  bequest  of  [3]  all  his  funded  property,  the  rule  being  that  the 
legacy  is  not  the  less  specific  for  being  general. 

"  The  true  test  by  which  to  try  whether  a  bequest  is  or  is  not  specific,  is  to  inquire 

what  would  be  the  result  if  there  had  been  pecuniary  legacies  with  a  deficient  fund, 

,  or  a  necessity  for  a  sale  for  payment  of  debts,  to  inquire  whether  or  not,  in  such  a 

case,  the  bequest  would   have  been   protected   in  a  competition  with   the  claims  of 

.  pecuniary  legatees.     A  party  claiming  under  a  gift  of  all  the  property  that  a  testator 

■  possessed  of  a  specified  kind  would  not,  I  apprehend,  be  bound  to  contribute." 

•        In  this  case  the  gift  is  of  "  all  the  property  I  may  have  in  the  long  annuities," 

which,  on  the  principle  established   in  Bethwnc  v.  Kennedy,  is  clearly  specific.     He 

;  cited  also  D'Aglic  v.  Fryer  (12  Sim.  1) ;  Stephenson  v.  Dowson  (3  Beav.  3-i2) ;  Hayes  v. 

'  Hayes  (1  Keen,  97). 

'        Mr.  Berkeley,  for  the  Defendant.     In  all  the  cases  cited,  as  well  as  in  Bethune  v. 
'  Kennedy,  the  word  "  specific  "  is  used  by  the  Judges  not  in  the  ordinary  sense  of  a 
'  "specific  bequest,"  but  as  denoting  that  the  property  was  to  be  enjoyed  specifically 
,  or  in  specie  by  a  tenant  for  life.     It  is  so  used  by  the  Master  of  the  Rolls  in  rickering 
v.  Pickering  (2  Beav.  57) ;  and  in  the  same  case  on  appeal  (4  Myl.  &  Cr.  299)  Lord 
Cottenham  says,  "  As  the  Master  of  the  Rolls  appears  to  have  observed,  the  word 
'specific,'  when  used  in  speaking  of  cases  of  this  sort,  is  not  to  be  taken  as  used  in  its 
strictest  sense,  but  as  implying  a  question  whether,  upon   the  whole,  the  testator 
'  intended  that  the  property  should  be  enjoyed  in  specie."     [4]  The  bequest  is,  there- 
fore, not  specific,  properly  so  called,  it  is  an  enumeration  of  part  of  the   residue. 
Suppose  the  testator  had  bought  the  long  annuities  after  the  date  of  the  will,  would 
the  bequest  then  be  specific  ]     Clearly  not,  but  they  would  fall  into  the  residue,  and 
!  the  gift  altogether  would  be  considered  a  mere  residuary  bequest.     He  cited  Pickup 
j  V.  Atkinj<on  (i  Hare,  628) ;  Taylor  v.  Taylor  (6  Sim.  246). 

Mr.  Beales  was  not  heard  in  reply. 
I  The  M.\stek  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  this  is  a 
[  specific  bequest  of  the  long  annuities.  The  cases  relating  to  conversion  of  perishable 
'  property  are  different,  and  do  not  apply  to  this.  The  question  in  those  cases  was, 
whether  the  persons  who  were  to  take  the  property  successively,  were  or  were  not 
I  to  enjoy  it  in  the  character  in  which  it  was  found,  and  it  was  held  that  they  were, 
i  Here,  if  the  long  annuities  had  been  given  to  persons  in  succession,  I  should  have 
I  thought  that  the  bequest  was  specific  in  that  sense.  I  am  of  opinion  that  a  specific 
I  bequest  may  be  contained  in  a  gift  of  a  residue,  and,  in  fact,  it  was  so  held  in  Bethune 
I  v.  Kennedy.  I  think,  therefore,  that  payments  out  of  the  long  annuities  to  pecuniary 
;  legatees  cannot  be  allowed  ;  but  the  debts  are  payable  thereout  if  there  are  no  other 
assets  to  meet  them. 

[5]    Jameson  v.  Stein.    July  14,  1855. 

[S.  C.  25  L.  J.  Ch.  41.] 

Where  a  person  seeks  to  make  a  third  party  make  good  representations  made  by  him 

I      on  his  marriage,  he  must  establish,  and  that  clearly,  first,  that  sufiicient  representa- 

j      tions  were  made  ;  and  secondly,  that  the  marriage  took  place  on  the  faith  of  them. 

I  A  husband   and  wife  alleged  that,  on  their  marriage,  the  wife's  father  stated   in  a 

I      letter,  which,  however,  they  stated  had  been  destroyed,  "  that  he  could  do  no  more 

[      for  her  than  he  had  done,  and  that  he  had  settled  his  W.  estate  upon  her."    He  had, 

in  fact,  previously  settled  that  estate  on  her,  but  subject  to  a  prior  charge  of 

£5000.     They  sought  to  have  the  representation  made  good  by  payment  of  the 

£5000  out  of  the  father's  estate.    The  Court  doubted  whether  the  principle  api)lied 

to  such  a  representation,  and  also  whether  the  marriage  took  place  on  the  faith  of 

I      it,  and  refused  relief. 

Whether  the  notice  of  the  existence  of  the  settlement  in  this  case  was  not  notice  of 
its  contents,  (pucre. 
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The  owner  of  an  estate  voluntarily  charged  it  with  his  own  simple  contract  flebt,  aDd,. 
by  the  same  deed,  settled  the  estate,  subject  thereto,  on  himself  for  life,  with ' 
remainder  to  his  daughter.  He  afterwards  paid  off  the  debt,  but  declared  that  the 
charge  should  continue  for  the  l)eiiefit  of  his  personal  estate.  After  his  death,  hold,  i 
that  the  charge  still  subsisted  and  must  be  raised  and  paid. 

The  testator  John  Stein  was  the  owner  of  an  estate  called  his  Wraxall  estate,  andi 
was  indebted  to  his  sister  in  the  sum  of  £5000.  ■ 

By  indenture,  dated  3d  of  September  1844,  and  made  between  John  Stein  of  the 
first  part,  his  only  daughter,  Monique  Theresa  Stein,  of  the  second  part,  and  two 
trustees  of  the  third  part,  after  reciting  that,  in  consideration  of  an  arrangement 
entered  into  between  John  Stein  and  his  daughter  concerning  the  property  of  her 
mother  (then  deceased),  and  of  the  release  of  her  interest  therein,  John  Stein  had  . 
agreed   to  secure  to  his  daughter  an  annuity  for  life,  and   to  settle  the  Wraxall 
estate  (subject  to  the  payment  thereout  of  £5000  and  the  annuity)  upon  his  daughter  i 
and  her  issue,  and  reciting  the  debt  of  £5000  due  from  him  to  his  sister,  and  that  he 
was  desirous  of  charging  it  upon   the  hereditaments  thereby  conveyed,  it  was  wit- ' 
nessed,  that  John   Stein   granted   the  annuity  to  his  daughter,  and   conveyed  the 
Wraxall  esUite  to  his  trustees  in  fee,  upon  trust,  in  effect,  to  raise  the  £5000  and  the 
annuity,  [6]  and,  subject  thereto,  in  trust  for  John  Stein  for  life,  with  remainder  to 
his  daughter  for  life,  with  remainder  to  her  issue,  &c.,  ifcc. 

The  daughter  did  not  execute  the  deed,  but  she  acted  on  and  adopted  it. 

On  the  7th  of  August  1847,  by  deed-poll,  indorsed  on  the  deed  of  1854,  John 
Stein  declared  that  if  he  should  pay  the  £5000  (which  the  deed  recited  it  was  his  ' 
intention  soon  to  do  out  of  his  own  money),  the  same  sum  should  remain  charged 
upon  the  estate  for  his  benefit,  as  part  of  his  personal  estate.     John  Stein  paid  off  the 
charge,  and  by  articles  of  agreement,  dated  the  29th  of  November  1847,  and  made 
between  the  legal  personal  representative  of  Ann  Stein,  John  Stein,  and  the  trustees,  i 
after  reciting  the  payment  of  the  £5000,  it  was  witnessed  and  declared  that  the 
trustees  should  stand  seised  of  the  estate,  in  trust,  to  secure  the  £5000  to  John  Stein  i 
as  part  of  his  personal  estate. 

After  these  transactions  Miss  Stein  married.     She  had  been  brought  up  by,  and 
usually  lived  with,  her  maternal  grandmother;  and  in  1852,  being  engaged  to  be  ; 
married  to  William  Maskcll,  she  and  her  intended  husband  both  wrote  to  the  settlor 
to  ask  his  consent,  the  latter  also  communicating  to  him  his  pecuniary  circumstances 
and  the  terms  of  the  settlement  he  intended  to  make.     Miss  Stein  received  a  letter  ' 
from  her  father  in  reply,  which  he  desired  her  to  shew  to  W.  Maskell,  and  in  which 
(as  was  alleged)  he  stated  that  he  left  her  at  full  freedom  with  regard  to  the  marriage,  i 
but  that  he  should  neither  give  his  assent  or  dissent  thereto,  and  desired  her  not  to 
trouble  him  further  in  the  matter  ;  that  he  was  not  able  to  do  more  [7]  for  her  than 
he  had  done,  and  could  give  her  no  money  on  her  proposed  marriage,  and  he  added,   ; 
"7  /((((•('  settled  my  JlWaj-all  estate  upim  you,  worth  I  suppose  £40,000."     The  marriage  I 
took  place  on  the  7th  of  September  1852.     The  letter  was  not  produced,  and  Mr.  and 
Mrs.  Maskell  stated  that,  as  the  marriage  was  not  cordially  approved  of  by  her  father, 
they  shortly  after  his  death,  not  wishing,  as  they  alleged,  to  preserve  any  remem- 
brance of  what  they  considered  an  expression  of  cool  or  indifferent  feeling  on  his 
part,  burnt  or  destroj'ed  all  their  correspondence  with   him,  and  particularly  this 
letter. 

John  Stein  made  his  will,  dated  in  December  1853,  and  which  contained  the 
following  clause  : — "  I  have,  by  deed,  settled  ray  Wraxall  estate  on  my  daughter  and 
her  issue."  And  he  then  declared  that  he  did  not  intend  her  to  take  any  part  of  his 
estate,  because  he  thought  she  was  amply  provided  for.  He  gave  to  his  nephew 
James  Stein  the  residue  of  his  real  and  personal  estate,  and  appointed  Jameson  and 
Haig  his  executors. 

The  testator  died  in  January  1854,  and  a  question  arose  as  to  whether  the  £5000 
so  charged  upon  the  Wraxall  estate,  and  subsequently  paid  off  by  the  testator,  formed    ' 
part  of  his  personal  estate. 

Mr.  and  Mrs.  Maskell  contended  that  the  testator  had  no  power  to  charge  the 
estate  with  the  £5000,  after  the  debt  of  £5000  had  been  paid  off.     On  the  other 
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and,  James  Stein  claimed  the  £5000  with  interest,  as  a  subsisting  and  valid  charge, 
nd  as  part  of  the  testator's  residuary  personal  estate. 

Mr.  K.  Palmer  and  Mr.  Nalder,  for  the  Plaintifts,  stated  the  case. 

[8]  Mr.  Koupell  and  Mr.  T.  H.  Terrell,  for  James  Stein,  the  residuary  legatee, 
•'irst,  there  is  no  sufficient  proof  of  the  alleged  representation  by  the  father,  or  that 
he  marriage  took  place  on  the  faith  of  it.  liven  as  it  is  stated,  there  was  no  promise 
in  his  part  to  do  anything  for  his  daughter ;  on  the  contrary,  he  says,  "  He  will  do 
'lO  more,  and  will  give  hei'  no  more  money."  He  made  no  fraudulent  misrepresenta- 
ion.  He  merely  .states  that  the  estate  was  settled,  and  that  was  true.  The  contents 
If  the  deed  might  have  been  ascertained,  and  the  parties  had  therefore  constructive 
|{Otice  of  its  contents. 

[  Secondly,  the  £.")000  now  forms  part  of  the  testator's  personal  estate.  All  that 
■.tas  settled  was  the  estate  minus  the  charge,  and  in  Vandeleur  v.  Vanddeur  (3  Clark 
!;  Fin.  82  ;  9  Bli.  (N.  S.)  157  ;  Lloyd  &  G.  (temp.  Sugden)  241,  n.),  it  was  held  that 
irhen  the  owner  of  an  estate  settles  it,  subject  to  debts  of  his  own  creation,  his 
personal  estate  is  exonerated.  The  debt,  though  discharged,  was  kept  alive  by 
xpress  declaration,  and  it  is  unnecessary  to  refer  to  the  numerous  cases,  in  which  it 
iias  been  held  that  a  charge  paid  off  by  a  tenant  for  life  does  not  merge  in  the 
inheritance,  but  that  he  is  entitled  to  it  for  his  own  benefit.  (See  Burrell  v.  'The  Earl  nf 
V^girmont,  7  Beav.  205;  Forties  v.  Moffatt,  18  Ves.  38-t ;  Drinkwater  v.  Combe,  2  Sim. 
i-j  Stu.  .•UO  ;  Trevor  v.  Tremr,  2  Myl.  &  K.  (575.) 
j     The  Master  of  the  Rolls.     I  think  that  unnecessary. 

I  Mr.  Lloyd  and  Mr.  Fleming,  for  Mr.  and  Mrs.  Maskell.  First,  it  is  clearly  proved 
;hat,  on  the  marriage  of  his  daughter,  the  testator  made  representations,  which  [9] 
.ormed  the  foundation  on  which  the  marriage  took  place,  and  on  the  faith  of  which 
he  intended  husband  acted.  He  represented  that  he  had  settled  the  Wraxall  estate, 
i/ortli  £40,000  a  year,  whereas  he  had  only  settled  a  portion  of  it,  and  its  value  was 
|Onsiderably  less.  In  such  cases  the  Court  has  always  held  that  the  father  is  bound 
I'V  his  representations,  and  must  make  them  good;  Ham iner.it a/  v.  De  Jliel  (12  CI.  .V; 
i'in.  49  ;  3  Beav.  469) ;  iMoiiei/  v.  Jorden  (15  Beav.  372  ;  2  De  C.  Mac.  \-  G.  318  ;  5 
'L  of  Ld.s.  Cas.  185);  Uolil  v.  Hutchinson  (20  Beav.  250).  In  lierrixford  v.  Milward 
12  Atkins,  49),  the  mortgagee  was  present  while  a  mortgagor  was  in  treaty  for  his 
.on's  mairiage,  and  fraudulently  concealed  his  mortgage  on  the  estate  then  settled. 
|Ie  was  postponed  to  the  objects  of  the  marriage  settlement. 

j  Secondly,  the  £5000  was  the  debt  of  John  Stein  himself,  for  which  he  and  his 
ersonal  estate  were  primarily  liable.  The  deed  of  1844  merely  created  a  security 
l)r  it,  and  his  personal  estate  still  remained  the  primary  fund  for  its  payment.  When 
[he  debt  was  paid  off  by  the  debtor,  the  charge  fell  with  it,  and  could  not  be  kept 
Jive.  There  could  be  no  charge  where  there  was  no  debt.  Vandeleur  v.  J'andeleur 
|)  inapplicable  to  this  case,  for  there  the  debt,  in  question  on  the  appeal,  remained 
[npaid,  and  it  was  expressly  "declared  and  agreed,  by  and  between  the  parties,'' that 
I  be  estate  should  be  primarily  charged.  If  the  £5000  had  been  paid  at  the  death  of 
,ohn  Stein,  his  personal  estate  would  be  the  first  fund  to  resort  to  for  its  payment. 
! 'he  charge  therefore  is  merged  in  the  estate,  for  the  benefit  of  the  parties  entitled 
iliei'eto;  Jolrnson  v.  Il'ehster  (4  De  (t.  Mac.  it  (t.  474).  In  confirmation  of  this,  it  is 
ilO]  to  be  observed  that,  on  that  assumption,  the  statement  of  John  Stein,  on  his 
i  aughter's  marriage,  was  strictly  true  ;  but  if  not,  there  was  a  fraud  committed  on 
ae  husband  by  the  misrepresentation.  The  Court  would  lean  to  the  former 
ssumption,  rather  than  impute  a  wilful  misrepresentation. 

Mr.  Borrett,  for  other  parties. 

The  Master  of  th?:  Koll-s  [Sir  John  Romilly].  There  are  two  distinct  and 
jparate  (|uestions  in  this  case  ;  one,  upon  the  promise  alleged  to  have  been  made  by 
he  testator  on  the  marriage  of  his  daughter;  the  other,  upon  the  construction  of  the 
jeed. 

No  person  has  felt  more  strongly  than  I  have  done  the  necessity  of  enforcing  the 
Ipiity,  which  I  hold  to  bo  founded  on  one  of  the  most  valuable  principles  which  this 
:ourt  administers,  of  compelling  a  man  to  make  good  his  words  ;  aTid  that,  if  a  person 
uys  something  or  does  something  which  is  cipiivalent  to  it,  in  order  to  induce  another 
|>  do  a  particular  act,  he  shall  be  held,  at  the  instance  of  those  who  have  acted  on  the 
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faith  of  those  representations,  bound  to  make  good  that  which  he  has  said  or  induced 
them  to  believe.  But  the  ditticulty  I  have  in  this  case  is  this  :  the  representation 
made  by  the  testator  was  in  a  letter  written  to  his  (laughter,  and  the  burden  of  proof 
lies  on  Mrs.  Maskell  to  shew  the  contents  of  this  letter.  Now,  it  is  a  very  different' 
thing  to  produce  the  letter  itself  and  to  give  parol  evidence  of  its  contents,  for  a! 
very  slight  variation  in  expression  would  make  a  very  considerable  difference  in  its 
eti'cct.  What  had  occurred  was  this :  the  testator  had  settled  his  \\'raxall  estate  on 
his  [11]  daughter  and  her  issue,  subject  to  a  charge  of  £.5000.  When  his  daughter 
applied  to  him  for  his  approval  of  her  marriage  with  Mr.  Maskell,  he  writes,  iu, 
answer,  a  letter  to  be  shewn  to  the  intended  husband,  in  which  he  says  (according  to' 
the  statement  now  given  of  the  contents  of  that  letter,  which  is  not  itself  produced), 
"  I  am  not  able  to  do  more  for  you  than  I  have  done,  I  have  already  settled  myj 
M'raxall  estate  upon  you."  I 

Now  I  am  by  no  means  clear  that  the  principle  of  the  cases  from  Atkin.s,  where  a 
man  concealed  the  existence  of  a  debt,  which  could  by  no  possibility  have  been  known 
to  the  person  who  acted  on  such  as.sertion  except  through  the  representation  of  the 
creditor,  applies  to  this  particular  case,  where,  in  fact,  a  knowledge  of  the  contents  of 
the  settlement  might  have  been  obtained,  by  requiring  its  production  or  asking  leave 
to  examine  it.  It  is  also  very  possible  that  a  very  slight  qualification  of  expression 
might  have  given  notice  of  the  existing  charges  on  this  property,  and  of  the 
representation  being  literally  and  precisely  true  to  the  extent  to  which  the  testator 
stated  it. 

I  also  entertain  considei-able  doubt,  whether,  in  fact,  the  marriage  did  take  effect 
upon  the  faith  of  that  letter.  If  it  did,  I  do  not  understand  why  the  letter  itself 
should  have  been  destroyed.  It  is  stated  to  have  been  destroyed  from  a  laudable 
motive,  because  the  husband  and  daughter  did  not  wish  to  keep  alive  anything  that 
looked  like  a  coolness  on  the  part  of  her  father  on  the  occasion  of  her  marriage.  But' 
this  is  not  like  a  case  in  which  a  father  has  made  a  representation  as  an  inducement' 
for  the  marriage,  and  on  the  faith  of  which  the  marriage  is  to  take  place,  nor  a  case 
where  the  intended  husband  is  induced  to  enter  into  a  marriage  con-[12]-tract  bv 
reason  of  something  which  the  father  has  done  or  has  said  he  intended  to.  All  that 
the  father  is  alleged  to  have  said  he  intended  to  do  is  this  :  "  I  neither  approve  nor 
disapprove  of  the  marriage,  I  shall  do  nothing  more  than  I  have  already  done  for  my 
daughter,  I  have  already  settled  my  Wraxall  estate  upon  her."  It  appears  that  the 
estate  really  stood  settled  on  the  daughter,  subject  to  a  subsisting  charge.  It  is 
therefore  difficult  to  say  that  this  was  a  representation  made  by  the  father,  to  induce 
the  husband  to  enter  into  the  marriage  contract,  or  one  on  the  faith  of  which  the 
niariiage  took  place.  I  think,  therefore,  that  those  cases  do  not  apply  ;  and  that  the 
burden  of  proof  being  upon  Mr.  and  Mrs.  Maskell,  to  establish  that  such  a  representa- 
tion was  made  and  that  the  marriage  took  place  on  the  faith  of  it,  the  evidence  before 
me  does  not  establish  those  facts,  so  as  to  enable  me  to  decree  a  specific  performance 
of  it,  or  to  compel  the  father  to  make  good  that  alleged  representation.  j 

Upon  the  construction  of  the  deed  itself,  my  opinion  is  also  against  Mrs.  Maskell. 
The  case  is  this:  when  John  Stein  executed  it,  in  September  1844,  he  owed  Ann 
Stein  £5000  on  simple  contract.  He  thereupon  gives  her  a  security,  charge  or 
mortgage  on  this  property.  This  differs,  in  no  other  respect,  from  the  case  of  any 
other  owner  of  an  estate  giving  his  creditor  a  security  upon  his  property.  It  is  true 
that  an  additional  security  was  given  to  Ann  Stein,  whose  claim  was  until  then  against 
the  father  personally,  but  that  nia}'  be  said  in  every  case  where  the  money  is  not 
advanced  at  the  time  the  mortgage  is  executed  ;  and  yet  I  am  not  aware  that  different 
rights  or  equities  exist,  where  the  money  is  advanced  previouslj'  to  the  date  of  the 
mortgage,  from  those  where  it  is  paid  simultaneously  with  it  and  [13]  forms  part  of 
the  same  transaction.  Here  a  gentleman,  owing  this  money,  thought  fit  to  secure  it 
on  his  estate  in  the  first  instance,  and  then  to  settle  the  estate  on  himself  for  life, 
with  remainder  to  his  daughter  and  her  issue.  Some  time  afterwards  he  pays  off  the 
debt,  but  thinks  fit  to  keep  the  charge  alive  by  an  express  declaration  in  a  deed 
executed  by  him.  In  what  respect  does  this  differ  from  the  case  of  a  stranger  paying 
off  a  charge  and  taking  an  assignment  of  it  ?  (See  Noel  v.  Xoel,  12  Price,  21.3  ;  Sugd. 
Law  of  Property,  123 ;  Alen  v.  Hogm,  LI.  &  Goo.  (femp.  Sugden)  231.)     The  testator 
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uts  himself  in   the  situation  and   position   of  the  mortgagee,  the  charge  remains 
iibsisting  and  is  part  of  his  personal  estate,  and  it  is  impossible  for  this  Court  to  hold 
nat  a  charge  att'ecting  the  corpnx  of  the  estate  is  merged  in  the  estate  of  the  tenant 
jr  life. 
I  think,  therefore,  that  this  is  a  subsisting  charge  on  the  estate. 

[14]     HoNEYMAN  r.  Marryat.     Maij  28,  June  1,  1855. 

S.  C.  3  W.  K.  .502  ;  affirmed  on  appeal,  6  H.  L.  C.  112  ;  10  E.  R.  1236  ;  26  L.  J.  Ch. 
I  619  ;  4  Jur.  (N.  S.)  17.    Followed,  liosdter  v.  Miller,  1877,  5  Ch.  D.  660.    Cf.  Husseii 
\  V.  Horne-Pai/ne,  1879,  4  App.  Cas.  311 ;  Bank  of  New  Zealand  v.  Simpson  [1900], 
A.  C.  182.] 


i/hen  an  oft'er  in  writing  is  made  by  the  owner  to  sell  an  estate  on  specified  terms, 
,  and  this  is  unconditionally  accepted,  there  is  a  binding  contract,  which  neither 
\  party  can  vary,  but  the  owner  is  entitled,  at  any  time  before  his  ott'ei'  has  been 
I  definitively  accepted,  to  add  any  new  terms  to  his  proposal.  If  these  be  refused, 
I  the  treaty  is  at  an  end. 

|he  time  for  paying  the  deposit  may  be  made  an  essential  term  for  entering  into  a 
i'  contract  for  sale  of  an  estate. 

[he  Plaintift"s  solicitor  wrote  to  the  Defendant's  agent  that  he  was  instructed  to  make 
ji  him  an  offer  of  £2."),000  for  the  purchase  of  his  estate.  The  Defendant's  agent 
i  wrote,  in  answer,  that  he  was  authorized  to  accept  the  offer,  "  subject  to  the  terms 
1  of  a  contract  being  arranged  "  between  the  two  solicitors.  Held,  that  this  was  not 
!  a  concluded  contract. 

(1  the  above  case,  the  owner's  solicitor  sent  the  draft  of  an  agreement  for  the  perusal 
j  of  the  purchaser's  solicitor,  which,  amongst  other  stipulations,  required  a  deposit  of 
1  £1500  to  be  paid  down.  This  term  was  objected  to,  and,  after  some  delay,  and 
\  before  the  Plaintiff  had  acceded  to  it,  the  Defendant  required  it  to  be  paid  and  the 
'  agreement  signed  before  a  given  day,  or  the  treaty  to  be  at  an  end.  'This  was  not 
I  complied  with,  but  an  offer  was  subsequently  made  to  sign  the  agreement  and  pay 

the  deposit  required,  which  was  refused.     Held,  that  there  was  no  contract  that 

this  Court  could  enforce. 

This  was  a  suit  for  the  specific  performance  of  a  contract  for  sale  of  some  freehold 
-operty  at  Wimbledon,  belonging  to  the  Defendant.  The  contest  was  whether  any 
Inding  contract  had  been  entered  into,  that  alleged  by  the  bill  being  founded  on  a 
jrrespondence  which  had  taken  place  between  the  Plaintiff's  solicitor,  on  the  one 
|Uid,  and  the  Defendant's  agent  and  solicitor,  on  the  other. 

i  The  property  having  been  advertised  for  sale  by  private  treaty,  by  an  estate  agent 
inployed  by  the  Defendant,  the  Plaintiff's  solicitor,  on  the  3d  of  March  18.55,  wrote 
)  such  agent  as  follows  ; — 

"  Wimbledon  House  Estate. 

"I  yesterday  went  over  this  property  with  a  client  of  mine,  and  he  has  instructed 
le  to  make  you  an  offer,  amounting  to  £25,000,"  &c.  .  .  .     "Should  you  feel  dis- 
used to  fall  in  with  his  views,  on  hearing  from  you  to  that  effect,  I  will  immediately 
lit  myself  in  communication  with  you  as  to  the  purchase.     I  shall  feel  [15]  obliged 
y  your  giving  me  an  answer  at  your  earliest  convenience." 

On  the  4th  of  April  the  Defendant's  agent  sent  the  following  answer: — "Mr. 
larryat  has  authorized  us  to  accept  the  offer  made  on  behalf  of  your  client,  suhjert  to 
•^e  term.'t  of  a  rontniH  heiiuj  arranged  beliveen  liis  Sdliri/or  ami  i/niuself.  Mr.  Marryat 
squires  a  deposit  of  from  £1200  to  £1500,  and  the  pinchase  to  be  completed  at 
idsummer  Day  next."  On  the  next  day,  the  I)cfendant's  solicitor  sent  to  the 
laiiitiff's  .solicitor  a  draft  agreement  for  the  sale  of  the  estate,  for  his  peru.sal.  This 
n-ported  to  be  made  between  the  Defendant  of  the  one  part,  and  a  blank  was  left 
r  the  name  of  the  purchaser  on  the  other  part.  It  purported  to  contract  to  sell  the 
•operty  for  £25,000,  whereof  a  deposit  of  £1500  was  payable  at  the  date  of  the  con- 
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ti'acl,   and   it   contained   special    conditions   as   to  title,  Sec,  and    provi<led   for  tlic 
completion  on  the  :i4th  of  Jinie. 

The  diaft  not  having  been  retnined,  the  Defendant's  solicitor,  on  the  14th  of 
April,  wrote  as  follows  : — "  Mr.  Marryat  cannot  allow  the  matter  to  stand  open.  TheJ 
contract  must  he  signed  ami  deposit  paid,  oi'  the  treaty  be  at  an  end." 

On  the  L'Otli  of  April  the  draft  was  returned  approved  of,  but  with  two  alterations ; 
one  by  which  the  deposit  was  reduced  from  £1500  to  Xl'JOO,  and  another,  which  it! 
was  staled  was  afterwards  abandoned. 

On  the  -1st  of  April  the  Defendant's  solicitor  wrote  to  the  Plaintitt's  solicitor  as' 
follows  : — "  Mr.  Marryat  is  much  surprised  at  the  delay  which  has  taken  place  in! 
settling  the  agreement  for  the  purchase  of  this  estate,  and  he  has  instructed  me  tO' 
inform  you,  on  behalf  of  [16]  your  client,  that  unless  the  agreement  is  completed  and] 
deposit  paid  on  or  before  Tuesday  ne.vt  (the  24th  of  April),  at  one  o'clock  p.m.,  for 
which  purpose  he  will  attend  here  on  that  day  and  time,  he  shall  consider  the  treatyi 
at  an  end."  i 

On  the  23d  of  April  the  Plaintiff's  solicitor,  in  answci-,  stated  that  as  his  client  had 
left  town  it  would  l)e  impossible  to  complete  on  the  next  day,  as  suggested,  and; 
asking  to  put  off'  the  appointment.  ; 

The  Defendant's  solicitor,  on  the  25th  of  April,  wrote  to  the  FlaintifTs  solicitorj 
as  follows: — "I  am  instructed  by  Mr.  Mairyat  to  give  you  notice  that  he  will  attend! 
here  to-morrow  (the  26th),  at  one  o'clock,  when,  on  payment  of  the  sum  of  £1500,  he 
will  l)e  prepared  to  enter  into  a  contract  for  sale  of  this  property,  and  that  if  your; 
client  does  not  pay  the  deposit  and  enter  into  a  contract  for  the  purchase  at  that  time, 
he  will  consider  the  treaty  at  an  end."  \ 

The  Plaintiffs  solicitor,  in  a  letter  to  the  Defendant's  solicitor,  on  the  26th  of' 
April,  stated,  "  Before  this  agreement  is  signed,  there  is  a  question  to  be  settled  as  to 
the  amount  of  the  deposit,  and  on  which  I  must  first  take  my  client's  views."  > 

On  the  .same  day  (2Gth  of  April),  the  Defendant's  solicitor  wrote  as  follows: — i 
"Mr.  Marryat  declines  to  enter  into  a  contract  for  the  sale  of  the  property  without' 
payment  of  a  deposit  of  £1500.     In  consequence  of  your  letter,  Mr.  Marryat  has, 
appointed  to  call  here  to-morrow  (27th  of  April),  on  his  return  from  the  city,  at 
3'30  ;  and  unless  your  client,  or  some  person   on   his  behalf  duly  authorized,  meets 
him   here,   at  that   [17]    time,   and   pays  the  deposit  and   signs  the  contract,   Mr.  i 
Marryat  will  instruct  Messrs.  Snell  iV  Co.  to  proceed  to  the  sale  of  the  property." 
Before  sending  this  letter,  the  Defendant's  solicitor  received  a  letter  from  the  PlaintifTs 
solicitor,  offering  to  pay  the  deposit  of  £1500  any  day  after  Wednesday  next  (viz., 
after  the  2d  of  May),  whereupon  the  Defendant's  solicitor  added  a  post.script  to  his 
letter  on  the  26th,  as  follows: — "  J'.S. — Since  writing  the  foregoing,  I  have  received  | 
your  lettei'  of  this  day.     I  beg  to  say  that  Mr.  Marryat  will  not  allow  this  matter  to 
remain  in  its  present  unsettled  state  until  after  Wednesday  next  (viz.,  after  the  2d  of 
May),  and  that  he  requires  the  terms  before  stated  to  be  carried  out."     On  the  same , 
day  (26th  of  April)  the  Plaintiff's  solicitor  wrote  to  say  that  his  client  would  not  be  | 
prepared  to  pay  the  deposit  until  next  week,  and  offering  to   pay  the  £1500  any: 
day  after  A\'ednesday  next  (viz.,  after  the  2d  of  May),  and  asking  for  the  engrossment, 
so  that  he  might,  in  the  meantime,  get  it  executed. 

The  Plaintiff'  did  not  pay  the  deposit  of  £1500  on  the  27th  of  April,  but  on  the 
following  day  (2Sth)  his  solicitor  again  wrote  and  offered  to  sign  the  agreement  and 
paj'  the  £1500  deposit  any  time  after  Wednesday  (2d  of  May).  The  Defendant,  how- 
ever, insisted  that  the  treaty  was  at  an  end,  and  declined  to  renew  it.  The  Plaintiff 
afterwards  (on  the  5th  of  May)  tendered  the  £1500,  and  offered  to  sign  the  agree- 
ment, but  this  also  was  refused,  and  he  filed  this  bill  for  specific  performance,  alleging  . 
a  contract  to  the  above  eff'ect. 

To  this  bill  the  Defendant  put  in  a  general  demurrer. 

Mr.  Koupell  and  Mr.  Haynes,  in  support  of  the  demurrer. 

[18]  Mr.  R.  Palmer  and  Mr.  Morris,  in  support  of  the  bill. 

Mr.  Koupell,  in  reply.  • 

Hudilhstm  v.  Bi-i-scoc  (11  Yes.  583-591)  ;  Hi/ile  v.  H'rcncli  (3  Beav.  334);  Ilklgmy  , 
V.  n'hartm  (3  De  G.  M.  &  G.  677,  693),  were  cited. 

June  1.     The  M.-ister  of  the  Rolls  [Sir  John  Romilly].     The  question  on  this  ' 
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jmurrer  is,  whether  the  Plaintiff  is  entitled,  against  the  Defendant,  to  the  specific 
3rformaiice  of  a  contract  for  the  sale  of  a  house  and  grounds  at  Wimbledon. 

The  contract  alleged  by  the  bill  consists  of  certain  letters  written  by  the  agents  of 
10  parties.     The  first  letter  was  written  from  the  agent  of  the  Plaintiti'  to  the  agent 

the  Defendant,  in  these  terms: — "I  yesterday  went  over  this  property  with  a 
iient  of  mine,  and  he  has  instructed  me  to  make  you  an  offer  amounting  to  £25,000, 
'c.  Should  you  feel  disposed  to  fall  in  with  his  view,  on  hearing  from  you  to  that 
feet,  I  will  immediately  put  myself  in  communication  with  you  as  to  the  pur- 
lase." 

•  On  the  following  day,  the  agent  of  the  Defendant  wrote  this  letter  : — "We  have 
':ceived  your  letter  of  the  3d  instant,  which  we  have  communicated  to  Mr.  Marryat, 
'  id  he  has  authorized  us  to  accept  the  offer  made  on  behalf  of  your  client,  subject  to 
;ie  terms  of  a  contract  being  arranged  between  his  solicitor  and  [19]  yourself.  Mr. 
I^arryat    re(|uires   a  deposit   of   from   £1200    to   £1500,   and    the    purchase  to    be 

impleted  at  Midsummer  Day  next." 

There  can  be  no  question  with  respect  to  the  rules  upon  which  this  Court  acts  in 
f.ese  cases,  and  I  am  of  opinion  that  if  the  words,  "  subject  to  the  terms  of  a  con- 
act  being  arranged  between  his  solicitor  and  yourself,"  had  been  omitted  from  this 
itter,  these  two  letters  would  together  have  formed  such  a  complete  and  perfect 
tintract  as  this  Court  would  have  enforced.  But  Mr.  Marryat,  as  he  was  entitled  to 
),  would  not  enter  into  any  agreement,  except  "subject  to  the  terms  of  a  contract 
ling  arranged  between  his  and  the  Plaintiff's  solicitor."  In  my  opinion,  this  is  rather 
contract  .to  enter  into  a  contract,  of  which  three  of  the  terms  were  specified,  that  is 
'  say,  the  amount  of  purchase-money,  the  time  when  the  contract  should  be  com- 
leted,  and  the  amoiuit  of  the  deposit,  and  that  the  rest  of  the  contract  was  to  be 
■a.dii  the  sul)ject  of  future  communication  between  the  parties  themselves.  I  do  not 
insider  it,  as  has  been  argued  before  me,  in  the  light  of  a  counter  proposal,  but  more 
'operly  in  the  light  of  a  contract  to  enter  into  a  contract,  with  respect  to  which  the 
'efendant  submitted  to  be  bound  by  three  of  the  terms,  and,  with  respect  to  the 
Imainder  of  the  terms,  they  are  to  be  settled  by  future  arrangement,  and,  if  they 

uld  be  agreed  on,  then  the  contract  was  to  be  a  valid  contract. 

I  On  the  following  day  the  solicitor  of  Defendant  sent  certain  proposals  for  the 
•irpose  of  completing  the  remainder  of  the  contract,  consisting  of  nine  different 
j;ms,  defined  in  the  draft  "  Memorandum  of  an  Agreement,"  which  purported  to  be 

ade  between  the  Defendant  on  one  part  and  leaving  a  blank  [20]  for  the  name  of 
|e  Plaintiff  (whose  name  had  not  been  communicated  to  the  Defendant)  on  the 
;her.  If  upon  these  terms  being  received  by  the  Plaintiff,  he  or  his  agent  had 
|ritten   "I  agree  to  and  approve  of  these  terms,  and  I  am  ready  immediately  to 

ecute  the  contract,"  then,  in  my  opinion,  there  would  have  been  a  binding  and 
I  mplete  contract  between  both  parties.  But  that  was  not  done,  and  the  question 
jre  is,  whether,  until  the  contract  had  been  completed  and  the  terms  of  the  contract 
iially  settled  between  both  parties,  it  was  not  open  to  either  of  them  to  make  a 
fipulation  as  to  the  deposit  payable,  in  addition  to  and  beyond  that  which  had  been 
I  first  specified. 

I  Now  if  I  am  right  in  the  view  I  take  of  this  case,  that  these  two  letters  constituted 
j  contract,  of  which  some  of  the  terms  were  fixed  and  the  others  remained  to  be 

•  ttled,  then  it  follows  that  the  remaining  terms  of  the  contract  were  to  be  treated 
I  actly  in  the  same  view  as  if  that  had  constituted  the  first  communication  between 
t  8  parties. 

j    I  apprehend  it  is  quite  clear  that  if  the  owner  of  a  property  writes  to  another 

rrson  and  states  to  him,  "I  am  willing  to  sell  my  estate  to  you  for  £25,000,"  with 

jrtain    other   specified    terms,    and    the    person    to   whom    that    communication    is 

jldressed  writes  back  in  return,  "I  accept  your  offer,"  without  more,  that  binds  both 

'  rties  and  neither  party  is  at  liberty  to  add  to  or  qualify  the  terms  of  the  contract. 

it  if  before  the  answer  is  sent  the  owner  says,  I  omitted  something  which  I  consider 

jsentiai,  and  I  desire  that  it  shall  be  one  of  the  terms  of  the  contract  to  be  entered 

jto  between  us,  he  is  at  full  liberty  to  do  so,  and  has  full  power  to  vary  his  proposal 

any  time  until  it  has  been  actually  accepted  ;  and  if  this  oiler  is  not  accepted,  but 

e  [21]  person  to  whom  it  is  addressed  refuses  the  contract,  the  matter  is  then  at  an 
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end  and  it  is  no  longer  in  his  power  to  accept  the  ofi'ei'  at  a  hiter  period,  if  he  shoiiM 
be  disposed  to  do  so,  for  the  treaty  is  then  at  an  end. 

What  afterwards  occurred  in  the  present  case  is  this  : — The  draft  agreement  was 
sent  on  the  ")th  of  April ;  a  considerable  time  elapsed  before  any  steps  took  place,i 
and  very  little  that  is  material  passed  in  the  interval  before  we  get  to  the  lilst  ofi 
April,  further  than  this  :  that  the  solicitor  of  the  Defendant  complains  of  the  delay,  and, 
states  that  he  cannot  allow  the  matter  to  stand  open.  On  the  21st  of  April  the' 
Defendant's  solicitor  writes  a  letter  to  the  PlaintiB"s  solicitor  complaining  of  the 
delay  which  had  taken  place  in  settling  the  agreement  and  informing  him  that  unless 
the  agreement  is  completed  and  deposit  paid  on  or  before  Tuesday  next,  Mr.' 
Marryat  will  consider  the  treaty  at  an  end.  The  21st  of  April  was  a  Saturday,  and 
the  day  fixed  being  the  Tuesday,  was  con.sequently  the  24th  of  April. 

Now  I  consider  this  analogous  to  the  introduction  of  a  new  term  into  the 
contract.  It  is  saying,  "I  require  the  deposit  to  be  paid  on  or  before  a  particular' 
day."  The  Defendant  was  undoubtedly  at  liberty,  in  my  opinion,  to  make  that  a| 
term  of  the  original  contract,  nor  can  1  see  any  tliB'erence  between  the  making  that 
a  term  of  the  original  propcsal  and  introducing  it  subsequently.  The  contract  which 
he  suggests  and  proposes  is  an  otter  to  this  ett'ect :  I  am  willing  to  sell  my  estate  to 
you  for  £25,000  on  your  paying  a  deposit  of  £1500.  [His  Honor  here  recapitulated 
shortly  the  special  terms  in  the  draft  agreement.]  All  these  are  various  terms  of  the 
contract  which  he  suggested,  and  if  he  had  added  to  those,  "the  deposit  must  be' 
paid  on  or  before  the  [22]  24th  of  April, '  that  would  have  been  as  perfectly  good  and  I 
valid  as  any  one  of  the  other  terms  specified  in  the  draft  contract.  If  any  oue  of  those  1 
terms  had  been  omitted  from  the  first  proposal,  he  might,  in  my  opinion,  have 
afterwards  introduced  them  at  any  time  before  the  Plaintitt"  had  given  an  unqualified 
acceptance  of  the  terms  of  the  original  proposal.  Suppose,  for  instance,  there  bad 
l)een  omitted  from  the  contract  a  stipulation  that  the  purchaser  should  not  inquire 
into  the  identity  or  title  of  a  little  patch  of  copyhold  land,  consisting  of  a  rood  or 
two  roods  in  the  middle  of  the  property,  and  before  the  ofl'er  had  been  accepted  by 
the  Plaintitt',  the  Defendant  had  said  he  had  omitted,  either  from  forgetfulness  or 
otherwise,  to  include  in  the  terms  of  the  contract  this  .stipulation  :  that  you  should 
not  inquire  into  the  title  or  identity  of  that  bit  of  land  ;  I  apprehend  it  would  have 
been  perfectly  open  to  him  to  do  so,  and  that  the  Plaintitt',  who  would  have  been  at 
full  liberty  to  have  accepted  the  original  ott'er  before,  was  bound,  after  the  addition  ■ 
had  been  made,  either  to  accept  the  otter  with  the  additional  term  introduced  into 
it,  or  to  reject  it  altogether.  I  consider  a  stipulation  for  the  payment  of  the  deposit 
money  at  a  particular  time  exactly  in  the  same  point  of  view,  and  that  the  Defendant 
was  at  liberty  to  introduce  it  at  any  time  before  the  ott'er  had  been  accepted  by  the 
Plaintitt".  The  answer  to  the  letter  of  the  21st  was  this  :  "  I  have  introduced  one  or 
two  alterations  into  the  contract  for  your  client's  consideration,  but  it  is  not  possible 
for  us  to  complete  by  Tuesday,"  therefore  the  time  is  extended  by  Mr.  Marryat's 
solicitor  to  Wednesdaj'  (the  25th) ;  and  on  that  day  (the  25th)  he  writes  to  the 
Plaintitt's  solicitor,  "  I  am  instructed  by  Mr.  Marryat  to  give  you  notice  that  he  will 
attend  here  to-morrow  at  one  o'clock,  when  on  payment  of  the  sum  of  £1500  he  will 
be  prepared  to  enter  into  a  contract  for  the  sale  [23]  of  this  property,  and  that  if 
your  client  does  not  pay  the  deposit  and  enter  into  a  contract  for  the  purchase  at 
that  time,  he  will  consider  the  treaty  at  an  end." 

There  certainly  was  no  concluded  contract  at  that  time,  for  up  to  that  time  (the 
25th  of  April)  the  terms  sent  by  Mr.  Marryat,  and  which  were  to  be  settled  between 
the  parties  and  to  form  a  portion  of  the  contract,  had  not  been  agreed  to  or  approved 
of  by  the  Plaintiff  or  his  solicitor.  [His  Honor  next  referred  to  the  subsequent 
proceedings  :  The  extension  of  the  time  for  paying  the  deposit  to  the  26th  and 
afterwards  the  27th  of  April ;  the  counter  proposal  of  the  Plaintitt"  on  the  26th  to 
pay  it  after  Wednesday  the  2d  of  May  ;  the  refusal  of  the  Defendant's  solicitor  to 
concur  therein ;  the  default  of  payment  on  the  27th  of  April,  the  subsequent 
declaration  of  the  Defendant's  solicitor  on  the  28th,  that  he  con.sidered  the  treaty  at 
an  end ;  and  the  tender  and  refusal  on  the  5th  of  May ;  and  he  proceeded.]] 

Now  the  question  really  is,  whether  in  that  state  of  circumstances  the  contract 
was  ever  concluded  ?     What  I  have  already  stated  shews  that,  in  my  opinion,  it  was 
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)t,  and  that  it  was  open  to  either  side,  consistently  with  the  terms  already  agreed 
)on  by  the  two  first  letters,  to  add  fresh  stipulations  to  the  proposed  contract  until 
e  terms  proposed  by  either  side  had  been  definitively  accepted  by  the  other.  Mr. 
arryat  did  propose  and  insist  on  a  term  to  be  added  to  the  contract,  which  was  not 
;recd  to  or  accepted,  and  which  it  has  now  become  impossiltle  to  comply  with.  If 
e  terra  had  been  an  unreasonable  one,  if  it  had  been  one  that  had  been  manifestly 
ade  for  preventing  the  contract  being  entered  into,  then  a  different  view  of  this 
se  might  have  arisen,  which  at  present,  in  my  opinion,  it  does  not  admit  of.  The 
pect  of  the  case  [24]  would  then  have  been  changed  atid  might  have  been  different 
om  what  it  appears  at  present. 

The  case  is  complicated  from  this   circumstance — that  the  terra    relates  to    the 

nae  when  the  deposit  money  shall  be  paid,  and  the  Court  of  Chancery  does  not, 

:cept  in  very  special  cases,  allow  time  to  be  of  the  essence  of  the  contract.     (Parkin 

Thorold,  16  Beav.  59.)     But  the  distinction  between  this  case  and  the  cases  which 

late  to  time  being  of  the  essence  of  the  contract  is  this:  that  in  the  latter  cases 

ere  is  a  concluded  agreement,  a  contract  actually  entered  into,  and  then  the  Court 

nsiders  it  inequitable  that,  by  reason  of  a  slight  delay,  one  party  to  the  contract 

ould  not  have  the  benefit  of  that  for  which  he  has  contracted.     But  that  is  a  totally 

liferent  matter  from  this  :  whether  a  person  is  not  at  liberty  to  make  a  contract  in 

lihich  time  shall  be  introduced  as  one  of  the  terms  of  the  contract?     I  look  at  it 

i  actly  in  this  point  of  view,  as  if  Mr.  Marryat  had  said,  ''I  require,  as  one  of  the 

I 'ins  of  the  contract,  that  the  deposit  shall  be  paid  on  or  before  the  24th  or  25th  of 

iiril,"  and  the  opposite  party  had  said,  "I  agree  to  all  the  terms  of  the  contract 

;  cept  that,  for  I  shall  not  be  able  to  pay  the  deposit  within   that  time,   I   shall 

it  be  able  to  pay  it  until  the  3d  of  May.     The  question  is,  whether  under  those 

1  •cumstances,    Mr.    Marryat,    under   the    terms   of   these    first    two    letters,    would 

jve  been  bound   to  enter  into  such  a  contract.     I  am  of  opinion  that  he  would 

it;  and   whatever   might    be    the    eflTect   of   such    a   contract   when    once    entered 

Ito,  to  say  that  he  should  not  be  allowed  to  insist  on  such  a  stipulation  forming 

jrt  of   the  contract,  would  be  going  far  beyond  any  of  those  cases  in  which  the 

imrt  has  regarded  time  as  not  of  the  [25]  essence  of  the  contract.     It  would  go 

i  this  extent,  that  a  person  might  not  contract  that  time  should  be  of  the  essence  of 

e  contract.     In  my   opinion  this  agreement  was  not  concluded;   this  was  a  term 

|iich  he  chose  to  have  added,  which  was  not  an  unrea.sonable  term,  and  was  not 

i produced  for  the  purpose  of  making  it  impossible  for  the  other  party  to  enter  into 

je  contract.     My   opinion   is,   therefore,   that  there  was   no  concluded  agreement 

tween  both  parties,  and  that  this  demurrer  must  be  allowed. 

Note. — An  appeal  to  the  House  of  Lords  is  pending  [6  H.  L.  C.  11 2]. 

[25]     Wilson  v.  Wilson.    Jime  7,  8,  1855. 

|Kler  his  marriage  settlement,  A.  B.  had  a  power  of  appointing  a  fund  amongst  his 
i  children.  By  his  will  he  appointed  the  fund  ecjuaily  amongst  his  eight  children  ; 
I  but  he  afteiwards  postponed  the  payment  of  the  capital,  partly  until  the  majority 
'of  the  children,  and  partly  until  after  the  death  or  marriage  of  his  last  surviving 
•  unmarried  daughter,  the  unmarried  daughters  being  in  the  meanwhile  entitled  to 
[the  income.     The  appointment  was  held  valid. 

I  Under  his  marriage  settlement,  made  in  1825,  AVilliam  Wilson,  who  had  survived 
{•  wife,  had  a  life  interest  and  a  power  of  appointing  a  trust  fund  amongst  the  issue 
<!  the  marriage.  The  settlement  directed  that  the  trust  property  should  "  after  the 
Cith  of  the  survivor  of  the  intended  husband  and  wife,  be  paid  and  made  over  to 
i',  child  or  children  of  the  marriage,  and  to  the  issue  of  such  child  or  children  who 
^mld  have  died  leaving  issue,  in  such  shares  "  as  Mr.  Wilson  should  appoint,  and  in 
(,  ault  of  such  appointment,  "then  the  same  was  to  be  divided  among  the  children 
tiially,  the  issue  of  such  of  them  as  should  have  deceased  being  to  draw  the  shares 


\  ich  would  have  fallen  to  their  respective  parents  if  living." 
[26]  By  his  will,  dated  in  March   1853,  Mr.  Wilson,  after  n 


eferring  to  the  power 
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of  appointment,  'directed  that  after  his  "death  the  trust  fund  should  he  divided 
among  his  two  sons  William  and  Charles,  and  his  six  daughters  Henrietta,  Ainiie, 
Jane,  Katherine,  Margaret  and  Kniily  (the  lawful  issue  of  any  of  whom  shall  take 
the  share  or  portion  that  would  have  fallen  to  the  parent  if  alive),  in  etiual  shares  or 
one-eighth  respectively  to  each  of  such  children  above  named,  hut  in  manner  following, 
viz.,  that  no  portion  of  any  such  share  shall  become  payable  to  any  of  my  said 
children  (unless  it  be  by  the  express  sanction  of  my  executors  hereinafter  named  for 
the  settlement  in  life,  or  advancement  in  his  calling,  or  the  education  of  either  of  my 
said  sons)  before  such  child  shall  have  attained  the  age  of  twenty-one  3'ears ;  that  no 
greater  portion  than  the  half  of  such  e(|ual  share  as  shall  fall  to  my  daughters  shall 
be  withdrawn  from  the  haTids  or  control  of  the  then  existing  trustees  or  trustee,  or 
the  executors  hereinafter  appointed,  or  shall  be  payable  to  such  daughters  or  daughter 
or  their  order,  so  long  as  any  one  or  more  of  s\ich  daughters  shall  remain  tniinarried, 
and  that  the  remaining  half  share  to  each  of  such  daughters  or  their  lawful  issue  only 
on  the  marriage  or  death  of  my  last  surviving  unmarried  daughter  ;  that  the  interest 
or  income  arising  from  the  capital  stock  or  investment  or  purchase,  remaining  under 
the  control  of  such  trustees  or  executors,  shall  be  for  the  benefit  of  such  daughters  or 
daughter  as  shall  remain  unmarried,  and  shall  be  payable  to  them  or  her  for  their 
conjoint  or  separate  use  ;  that  the  portions  or  shares  falling  respectively  to  my  two 
sons  (after  deducting  therefrom  any  sum  or  sums  that  may  have  been  raised  or 
advanced  by  the  trustees  or  trustee  for  the  time  being  for  their  or  his  especial  use, 
according  to  the  terms  mentioned  in  such  marriage  settlement  or  in  this  my  will)  may 
be-claimed  by  them,  or  either  of  them,  to  the  [27]  extent  only  of  three-fourths  of  such 
shares  or  portions,  and  that  the  remaining  one-fourth  part  shall  remain  in  the  bands 
of  such  trustees  or  executors  for  the  benefit  of  any  such  unmarried  daughters  or 
daughter,  *nd  shall  become  payable  on  the  death  or  marriage  of  the  last  of  such 
unmarried  daughters.  And  I  al.so  will  and  direct  that  it  shall  not  be  lawful  for  any 
such  daughter,  dying  unmarried,  to  dispose  of  ihe  share  or  portion  derivable  to  her 
under  the  foregoing  marriage  settlement  or  this  my  w'ill,  but  that  the  same  shall 
remain  in  the  hands  of  such  trustees  or  executors  for  the  benefit  of  any  surviving 
unmarried  daughters  or  daughter,  and  shall,  on  the  death  or  marriage  of  such  last- 
surviving  unmarried  daughter,  be  divisible  amongst  my  said  children,  or  their  lawful 
issue,  as  hereinbefore  set  forth." 

The  testator  died  in  December  18.54,  leaving  all  the  eight  children  surviving. 

Under  these  circumstances  a  question  was  raised  whether  the  will  was  a  due 
execution  of  the  power  of  appointment  given  by  the  settlement,  or  a  due  execution,  so 
far  as  it  directed  the  postponement  of  the  payment  of  the  capital  of  the  trust  fund  or 
any  of  the  shares  thereof. 

The  bill  was  filed  for  a  declaration  as  to  the  rights  and  interests  of  the  parties. 

Mr.  K.  Palmer  and  Mr.  Milne,  for  the  Plaintitls,  referred  to  2  Sugd.  on  Powers 
(p.  272  (7th  edit.)). 

Mr.  Sandys,  for  the  executrix. 

[28]  Mr.  Turner,  for  the  son  Charles  Alexander  Wilson. 

Mr.  Schomberg,  for  the  trustees. 

June  8.  The  Master  of  the  Kolls  [Sir  John  Komilly].  I  do  not  think  there 
is  a  great  deal  of  ditticulty  with  respect  to  the  construction  of  this  will.  The  settle- 
ment appears  to  me  to  have  clearly  made  the  children  of  the  marriage  and  the  issue 
of  a  parent  who  had  died  before  the  survivor  of  Mr.  and  Mrs.  Wilson  the  objects  of 
the  power. 

Then  Mr.  Wilson  has,  by  his  will,  expressly  professed  to  execute  that  power, 
under  which  he  had  the  power  of  appointing  the  fund  amongst  all  the  objects  of  the 
power,  in  such  manner  and  proportions  as  he  pleased.  He  might,  therefore,  if  he 
had  thought  fit,  have  given  a  life  interest  in  one  share  to  one,  and  the  capital  of  it  to 
another.  What  he  does  is,  to  divide  it,  in  fact,  into  eight  shares  among  his  .six 
daughters  and  his  two  sons,  and  then  he  directs  that  the  share  of  each  daughter  shall 
be  divided  into  two  parts,  and  that  one-half  shall  be  paid  to  her  on  attaining  twenty- 
one  or  marriage,  and  the  other  half  shall  be  retained  and  the  interest  applied  for  the 
benefit  of  his  unmarried  daughters,  and  upon  the  death  of  the  surviving  unmarried 
daughtei-,  the  capital  of  the  fund  is  to  be  divided  among  his  children  and  their  issue. 
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He  says,  "  will  he  divisible  amongst  my  said  children  or  their  lawful  issue,  as  herein- 
before set  forth."  I  think  that  is  perfectly  valid,  and  that  the  meaning  of  it  was  to 
keep  this  one-half  set  apart  for  increasing  the  provision  for  the  unmarried  daughters, 
and  that  on  the  death  of  the  surviving  unmarried  daughter,  when  that  event  occurred, 
it  was  to  be  divided  amongst  [29]  the  objects  of  the  power  ;  that  is  to  say,  amongst 
the  sons  and  daughters,  or  if  there  had  been  any,  the  issue  of  such  of  them  as  had  died 
before  the  survivor  of  Mr.  and  Mrs.  Wilson,  which  event  did  not  occur. 
I  shall,  therefore,  make  a  declaration  to  that  eflfect. 


[29]     LiTTLEJOHNS  V.  HOUSEHOLD.     Jime  21,  22,  1855. 

[See  Marriott  v.  Ahell,  1869,  L.  R.  7  Eq.  484.] 

Devise  of  real  estate  to  three  daughters  for  life,  and  after  their  decease  to  three 
grandchildren  as  tenants  in  common  in  fee ;  and  in  case  of  either  of  the  giand- 
children  dying  in  the  lifetime  of  the  daughters,  the  share  of  them  so  dying  to  be 
"transferred  "  to  the  "survivors,"  and  if  only  one  should  be  living,  then  to  him  or 
her  so  "  surviving."  The  survivor  of  the  daughters  outlived  the  three  grand- 
children. Held,  that  the  survivorship  had  reference  to  the  death  of  the  last  tenant 
for  life  and  not  to  a  survivorship  between  the  grandchildren,  that  the  divesting 
clause  never  took  effect,  and  that,  on  the  decease  of  the  survivor  of  the  three 
daughters,  the  heirs  of  the  three  grandchildren  took  as  tenants  in  common  in  fee. 

The  testator  by  his  vnW,  dated  in  October  1822,  devised  a  freehold  house  to  his 
three  daughters,  Catherine,  Ann  and  Elizabeth  for  life,  and  after  their  decease  to  his 
three  grandchildren,  Catherine,  Christiana  and  William,  their  heirs  and  assigns,  share 
and  share  alike  ;  and  he  authorised  his  trustees  to  convey  and  assure  the  said  free- 
hold messuage  to  his  said  grandchildren,  their  heirs  and  assigns,  in  such  shares  as 
aforesaid.  And  in  the  event  of  the  death  of  either  of  his  said  grandchildren  in  the 
lifetime  of  his  said  daughters,  then  the  testator  desired  that  the  share  of  them  so 
dying  should  be  tran.<fcrred  to  the  mrvirors,  and  if  only  one  should  be  living,  then 
to  him  or  her  so  surriving. 

The  daughter,  Catherine,  survived  her  two  sisters  and  the  three  grandchildren, 
and  she  died  in  1854. 

Christiana,  the  survivor  of  the  three  grandchildren,  died  in  1852. 

[30]  Upon  the  death  of  the  testator's  daughter  Catherine,  the  Plaintiff,  as  the  heir 
of  Christiana,  the  surviving  grandchild,  claimed  to  be  entitled  under  the  will,  and,  in 
the  events  which  had  happened,  to  the  entirety  of  the  freehold  house.  On  the  other 
hand,  the  Defendant,  the  heir  of  the  granddaughter  Catherine,  claimed  to  be  entitled 
to  one-third  part  as  the  heiress  at  law  of  her  mother. 

Mr.  Koupell  and  Mr.  W.  D.  Evans,  for  the  Plaintiff,  contended  that  Christiana, 
having  survived  the  other  two  grandchildren  of  the  testator,  became  entitled  under 
the  last  clause  of  the  will  to  the  entirety  of  the  premises ;  Scurjield  v.  Halves  (3  Bro. 
C.  C.  90);  Anfivhiis  V.  Jlodi/son  (16  Sim.  450);  and  therefore  that  the  Plaintiff,  her  heir 
at  law,  was  now  entitled  thereto.  They  distinguished  the  case  from  Harrison  v. 
Foreman  (5  Ves.  207);  Sture/ess  v.  Pearson  (4  Madd.  411). 

Mr.  R.  Palmer  and  Mr.  W.  Hetherington,  for  the  Defendant.  The  question  is, 
whether  the  words  "  survivors  "  and  "  surviving  "  are  to  be  construed  as  meaning  the 
survivors  of  the  three  grandchildren  inter  se,  or  survivors  at  the  death  of  the  last  of 
the  tenants  for  life.  The  latter  is  the  proper  construction,  for  the  death  of  the  last 
of  the  tenants  for  life  was  the  period  of  divesting  the  estate  if  it  was  to  be  divested, 
or  of  transferring  it  if  it  was  to  be  transferred.  It  was  then  to  be  transferred,  but  to 
whom!  Why,  of  course  to  the  three  grandchildren.  The  trustees  had  to  deal  with 
the  estate  till  the  death  of  the  last  of  the  tenants  for  life,  and  then  the  trust  was 
satisfied  and  at  an  end,  and  all  the  limitations  as  to  survivors  were  gone,  for  there  was 
no  limitation  over.  There  is,  in  short,  a  trust,  then  a  determination  [31]  of  that 
trust,  but  the  limitation  divesting  the  estate  in  favour  of  survivors  or  a  survivor  is 
gone,  because  there  was  none  at  the  death  of  the  last  tenant  for  life.     The  point  was 

R.  v.— 25 
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<lecidecl  in  the  ease  of  M'lhnuld  v.  Bri/ce  (16  Beav.  581).  They  cited  JFare  v.  Hatsim, 
decided  lecentlv  by  the  Lords  Justices;  Cripps  v.  U'okott  (4  Madd.  11);  Stunicss  v. 
Pearson  (4  Madd.  411) ;  U'iUiams  v.  Tarlt  (2  Coll.  85) ;  Eahm  v.  Barhr  (2  Coll.'  124) ; 
Hoberhv.  Burder  (2  Coll.  130);  Wagstaff  \.  Crosby  (2  Coll.  746);  Taylor  v.  Bcvcrky 
(1  Coll.  lO.S) ;  Ilarriton  v.  Foreman  (5  Yes.  207). 

Mr.  Phillips,  for  another  Defendant,  took  no  part  in  the  discussion. 

Mr.  Koupell,  in  reply.  One  rule  has  been  laid  down  in  Cripps  v.  Jl'olrott  (4  Madd. 
11),  and  another  in  f>hir[/ess  v.  Pmr^on  (4  Madd.  411),  and  the  question  is,  which  is 
applicable  to  this  case?  The  survivorship  of  the  grandchildren  ought  to  be  construed 
survivorship  inter  se. 

TiiK  M.\STEK  OF  THE  RoLLS  [Sir  John  Koniilly].  I  think  there  is  not  much 
difficulty  on  the  face  of  this  will.  There  is  a  plain  gift  for  life  in  the  first  instance 
to  the  testator's  daughters,  and  there  is  a  clear  vested  remainder  to  the  three  grand- 
children as  tenants  in  common  in  fee,  which  cannot  be  taken  away  or  divested  except 
by  express  words.  The  words  are — -[His  Honor  read  the  divesting  clause].  Those 
being  the  words,  the  question  is,  in  the  first  place,  when  is  the  transfer  of  the  estate 
to  take  place  I  It  can  only  take  place  after  the  death  of  the  surviving  tenant  for  life, 
that  is,  after  the  death  [32]  of  the  surviving  daughter  of  the  testator.  The  same 
period  must  be  the  time  for  divesting  the  estate,  in  case  it  was  divested.  "  Surviving," 
therefore,  at  the  end  of  the  clause,  means  surviving  the  last  tenant  for  life.  The  case 
of  Crijip.t  V.  U'oJnitt,  therefore,  clearly  applies  to  this  case,  and  this  is  made  clear  by 
the  word  "transferred,"  because  there  could  be  no  transfer  till  after  the  death  of  the 
last  tenant  for  life ;  and  Sturgcss  v.  Pearson  also  applies,  for  in  that  case  the  gift  was 
a  vested  interest  subject  to  be  divested  in  favour  of  sur\ivors,  but  none  survived,  and 
therefore  there  was  no  divesting. 

Antrohus  v.  Hodgson  (16  Simons,  450)  does  not  apply  here,  for  that  was  a  case  in 
which  the  question  arose  between  the  survivor  and  a  residuary  legatee,  and  not 
between  the  survivor  and  the  representatives  of  a  j^redeceased  legatee,  the  Itefendant 
Hodgson  being,  in  fact,  the  representative  of  both  children.  The  question  there  was 
whether  the  gift  was  vested  at  all,  there  being  no  gift  to  the  children  but  in  the 
direction  to  pay. 

I  am  of  opinion  that  Sturgess  v.  Pearson  and  Cripps  v.  JFokoll  apply,  and  that  the 
woid  "transferred  "  makes  it  quite  clear  that  the  shares  vested  in  the  grandchildren 
and  passed  to  their  representatives.  The  Plaintiff",  therefore,  takes  his  two-thirds,  one 
as  heir  of  Christiana  and  the  other  as  representing  William,  and  the  Defendant 
C.  M.  Household  is  entitled  to  one-third. 


[33]    Frver  v.  Bouquet.    June  23,  26,  1855. 

Under  the  law,  prior  to  the  1   Will.  4,  c.  40,  the  gift  of  a  legacy  to  the  wife  of  the 
executor  does  not  prevent  his  taking  the  undisposed-of  residue  beneficially-. 

James  Castle,  the  testator,  by  his  will,  dated  in  March  1818,  bequeathed  pecuniary 
legacies  of  £20  each  to  the  wives  of  his  two  executors,  John  Agombar  and  Alexander 
Truss,  and  to  Agombar  himself  he  gave  "the  Bible  and  Testament  in  two  volumes;" 
but  he  made  no  residuary  bequest. 

The  testator  died  a  few  days  after,  and  the  will  was  pro\ed  by  both  executors, 
the  property  being  sworn  under  £600.  Truss,  who  was  the  acting  executor,  s\nvived 
Agombar,  and  died  in  September  1851,  having  by  his  will  bequeathed  his  residuary 
personal  estate  to  three  charities,  and  appointed  the  Defendants  Bouquet  and  Clements 
executors. 

After  the  death  of  Truss,  application  was  made  to  his  executors  for  an  account 
of  the  residue  of  Castle's  estate,  and  several  communications  took  place  between  the 
solicitors  of  the  parties,  in  consequence  of  which  search  was  made  among  the  papers 
of  Truss,  and  the  residuarv  account  was  found.  From  this  it  appeared  that  the 
balance  in  hand,  after  payment  of  the  legacies,  was  £220,  8s.  Id.,  that  the  duty  of 
£10  per  cent,  had  been  paid  upon  that  sum,  and  that  the  executors  intended  to 
retain  the  remainder  for  their  own  use.     It  did  not  appear  whether  any  portion  of 
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the  balance  had  been  received  by  Agombar,  whose  representative  was  not  a  party  to 
the  claim. 

The  original  claim  was  filed  in  October  1852,  but  in  May  1855  the  name  of 
Rebecca  Fruer  was,  by  arrango-[34]-ment,  substituted  for  that  of  the  original  Plaintiff, 
the  amended  claim  being  by  Kebecca  Fruer,  on  behalf  of  herself  and  all  other,  if  any, 
the  next  of  kin  of  the  testator,  James  Castle,  against  Bouquet  and  Clements,  for  the 
administration  of  his  residuary  personal  estate. 

The  case  having  arisen  before  the  statute  of  1  Will.  -1^,  c.  40,  the  question  was, 
whether  the  executors  were  beneficially  entitled  to  the  residue,  or  took  it  as  trustees 
for  the  next  of  kin,  and  thus  involving  the  question,  whether  the  gift  to  the  wives 
of  the  executors  was  to  be  considered  as  a  gift  to  themselves. 

Mr.  Lewis,  for  the  Plaintiff.  The  case,  having  arisen  before  the  statute,  is 
governed  by  the  law  existing  prior  thereto,  and  the  question  is,  whether  the  executors 
take  the  residue  beneficially,  or  hold  it  merely  as  trustees  for  the  next  of  kin.  Here 
the  legacies  to  their  wives  are  in  fact  legacies  to  themselves,  and  therefore,  according 
to  the  authorities,  the  testator  did  not  intend  them  to  take  the  residue  beneficially, 
but  as  trustees.  Dawson  v.  Clarke  (18  Yes.  25-i) ;  Giraud  v.  Hanhury  (3  Mer.  150); 
Monlaunt  v.  Hmsei/  (4  Yes.  117);  Petit  v.  Smith  (1  P.  Wms.  7);  Farringtan  v.  Kniqhtbj 
(1  P.  Wms.  544)';  Pratt  v.  SlatUen  (14  Yes.  197);  Russell  v.  Clmces  (2  Coll.  648); 
and  see  Lore  v.  Gaze  (8  Beav.  472). 

Mr.  Koupell  and  Mr.  W.  D.  Lewis,  contra,  contended  that  the  executors  took 
beneficially,  and  cited  2  Kop.  Leg.  (p.  640  (3d  edit.) ),  and  the  cases  there  referred  to. 

Mr.  Lewis,  in  reply,  cited  Miickkston  v.  Brown  (6  Yes.  64). 

[35]  The  Master  of  the  Rolls  said  the  only  question  on  the  will  was,  whether 
the  gift  t(i  the  wives  of  the  executors  was  a  gift  to  the  executors  themselves,  and  that 
be  would  consider  the  point. 

June  26.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  on  this 
3laim  arose  upon  the  construction  of  the  will  of  James  Castle,  in  respect  to  a  point 
ivhich  cannot  arise  upon  any  will  made  since  Sir  f^dward  Sugden's  Act,  which  alters  the 
law  with  respect  to  the  right  of  executors  to  the  residue  undisposed  of.  The  question 
is,  whether  the  executors  take  the  residue  undisposed  of  beneficially.  It  is^clear  that, 
LUider  the  old  law,  the  executors  take  everything  undisposed  of,  unless  you  can  shew 
3n  the  will  that  that  was  not  the  intention  of  the  testator.  The  case  of  Fader  v.  Munt 
[\  Yernon,  473),  in  which  Lord  Jeffries  decided,  that  where  a  legacy  is  given  to 
jxecutors  for  their  care,  they  do  not  take  the  residue  undisposed  of  beneficially,  but 
ire  trustees  for  the  next  of  kin,  has  been  followed  since  in  various  other  cases,  with 
slight  variations.  In  this  case,  the  only  circumstance  to  indicate  the  intention  of  the 
:estator  that  they  are  trustees  i.s,  that  the  testator  gives  to  the  wife  of  each  of  the 
jxecutors  the  sum  of  £20,  which,  it  is  contended,  is  equivalent  to  a  gift  to  the 
jxecutors  themselves,  because,  as  they  will  be  entitled  to  receive  and  to  give  a 
lischarge  for  the  legacy,  they  will  thereby  take  an  equal  benefit.  It  seems  very 
nilikely,  if  the  testator  intended  a  benefit  to  his  executors,  that  he  should  not  have 
;iven  it  to  them  distinctly.  It  is  also  possible  that  the  legacy  to  the  wife  might 
lave  been  settled  by  the  marriage  settlement  of  the  wife,  as  [36]  by  a  covenant 
herein  contained  to  settle  any  legacy  which  might  come  to  her,  and  if  so,  it  would 
)e  taken  out  of  the  executor's  power.  In  this  case,  the  testator  died  in  1818,  and  the 
uit  was  not  commenced  till  1854,  thirty -six  years  after,  and  when  the  propertj-  had  been 
■njoyed  ever  since  by  the  executors.  I  am  of  opinion  that  I  cannot  now  treat  these 
egacies  to  their  wives  as  legacies  to  themselves  ;  the  interest  is  separate  and  distinct. 
t  is  possible  that  the  husbands  might  have  l)een  entitled  to  receive  them,  but  at  this 
listance  of  time  I  cainiot  ascertain  this,  and  if  the  legacies  had  been  of  large  amount 
jhe  wives  would  have  had  an  ec|uity  to  a  settlement  thereout. 

I  I  have  not  been  able  to  find  an}-  authorities  on  the  subject  except  two,  which, 
[hough  not  directly  in  point,  have  some  bearing  on  it.  One  is  the  case  of  Xewstead 
.  Johndon  (2  Atk.  45,  and  better  reported  9  Modern,  242),  and  is,  in  the  reasoning, 
he  converse  of  the  present  case.  The  other  case  is  JFilson  v.  Irat  (2  Yes.  sen.  166), 
1  which  Sir  John  Strange  held,  that  an  executor  was  not  excluded  from  taking  the 
|3sidiie,  by  a  real  estate  given  to  his  wife.  That  is,  that  a  gift  to  the  wife  of  the 
xecutor,   though  it  conferred  a  benefit   on    the  husband,   for  he  would   take  the 
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rents  during  the  joint  lives  of  himself  and  his  wife,  did  not  exclude  him  from  the 
residue. 

I  am  of  opinion,  on  the  construction  of  the  will,  in  the  present  case,  that  the 
presumption  in  favour  of  the  executor  is  not  rebutted,  and  I  must  dismiss  the  claim 
without  costs. 

[37]     Simmons  r.  Rose.     June  29,  l8oo. 

[S.  C.  affirmed  on  appeal,  fi  I)e  G.  M.  &  G.  411  ;  43  E.  K.  1292  ;  25  L.  J.  Ch.  615  ; 
2  Jur.  N.  S.  73.     See  Lurkmift  v.  Pridham,  1879,  48  L.  J.  Ch.  636.] 

The  testator,  after  directing  payment  of  his  debts,  devised  his  real  estate  to  his 
executors,  upon  trust  to  sell,  and  he  directed  that  the  produce  should  be  deemed 
part  of  his  personal  estate,  and  that  the  rents,  until  the  .sale,  should  be  deemed 
part  of  the  annual  income  of  his  personal  estate,  and  that  the  same  moiie_vs  and 
rents  should  be  subject  to  the  disposition  thereinafter  made  of  his  personal  estate 
and  the  income  thereof ;  and  he  bequeathed  his  personal  estate  to  his  trustees  to  I 
invest  it  in  consols,  upon  trust  to  pay  certain  legacies.  Held,  that  the  real  and ' 
personal  estate  were  l)lended,  and  applicable  imri  jias^u  in  payment  of  the  debts 
and  legacies. 

The  testator,  Lewis  Tvose,  after  directing  payment  of  all  his  debts,  devised  the 
residue  of  his  freehold  and  copyhold  estates  to  trustees,  their  heirs  and  assign.s,  upon 
trust,  as  soon  as  conveniently  might  be  after  his  decease,  to  sell  and  absolutely  dispose! 
of  the  same,  and  the  testator  directed  that  the  moneys  to  arise  from  such  sales  should  i 
be  deemed  to  be  pait  of  his  personal  estate,  and  that  the  rents  and  profits  of  the 
hereditaments,  till  their  sale,  "should  be  deemed  to  be  part  of  the  animal  income  of , 
his  personal  estate,"  and  that  the  same  moneys,  rents  and  profits  should  be  subject ! 
to  the  dispositions  thereinafter  made  concerning  his  personal  estate,  and  the  annual  I 
income  thereof,  respectively.     And  as  touching  his  personal  estate  he  bequeathed  the  I 
same  to  his  said  trustees,  upon  trust  to  invest  the  same  in  consols,  and  pay  certain 
legacies ;  and  he  appointed  the  trustees  his  executors. 

The  testator  died  in  1853.     The  question  which  arose  between  the  heir  at  law  i 
and  next  of  kin  was,  whether,  upon  the  construction  of  the  testator's  will,  the  debts ' 
and  legacies  were  to  be  paid  primarily  out  of  the  personal  estate,  or  out  of  the  real 
and  personal  estate  rateably,  as  a  common  fund. 

Mr.  Haynes,  and  Mr.  Lewin,  for  the  trustees. 

Mr.  Lloyd  and  Mr.  G.  L.  Russell,  for  the  next  of  kin,  [38]  argued  that  the  testator 
had  directed  a  sale  of  the  realty,  and  blended  the  real  and  personal  estate,  so  as  to 
render  the  debts  and  legacies  payable  out  of  that  common  fund. 

Mr.  Roupell  and  Mr.  H  F.  Smith,  for  the  heir  at  law,  argued  that  the  personal  estate 
was,  as  in  other  cases,  the  primary  fund  for  payment  of  the  debt  and  legacies,  and 
that  the  real  estate  only  came  in  aid.  The  cases  of  Roherh  v.  Walker  (1  Kuss.  &  Myl. 
752) ;  Stoder  v.  Harbin  (3  Beav.  479) ;  Salt  v.  Chatfau'ai/  (3  Beav.  576) ;  Bootle  v. 
Blunddl  {I  Mer.  193;  19  \^es.  517);  Fitch  v.  IFebcr  (6  Hare,  51);  Bowjhlon  \.  Janus 
(1  Coll.  33);  Boughtonv.  Bourjhtmi  (I  H.  of  L.  Cas.  406);  Rohinxm  v.  Taylor  {\  Ves. 
jun.  44),  were  cited.  And  see  Hopkinson  v.  Ellis  (10  Beav.  172);  Shalkross  v.  JVright 
(12  Beav.  505);  Falkner  v.  Grace  (9  Hare,  282);  IloUnson  v.  Gori'rnor  of  London  Hospital 
(10  Hare,  22);  Attorney-General  v.  Southyate  (12  Sim.  81  ;  reversed  12  L.  J.  (N.  S.) 
Ch.  147) ;  West  v.  Cole  (4  Y.  &  Coll.  (Exch.)  462) ;  Youncj  v.  Hamml  (1  Jones  &  Lat. 
470);  Tench  v.  Cheese  (19  Beav.  28),  on  appeal;  Tatlock  v.  Jenkins  (I  Kay,  656); 
Cradock  v.  Owen  (3  Smale  &  G.  241);  2  Jarman  on  Wills  (p.  549),  were  cited.  And 
as  to  the  effect  of  blending  funds,  see  Genery  v.  Fitzgerald  (Jacob,  468) ;  Mirehouse  v. 
Scaife  (2  Myl.  &  Cr.  708),  and  Bench  v.  Biles  (4  Madd.  187). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  I  should  be  striking 
express  words  out  of  this  will,  if  I  were  to  hold  that  the  real  estate  was  applicable  merely 
in  aid  of  the  personal  estate,  and  to  be  applied,  [39]  only  so  far  as  the  personal  estate 
was  deficient,  for  payment  of  the  debts  and  legacies;  for  there  is  an  express  direction. 
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DOt  merely  to  convert  it  out  and  out,  "  to  sell  and  absolutely  dispose  "  of  it,  but  a 
direction  that  the  moneys  arising  from  the  sale  shall  be  deemed  part  of  the  personal 
estate.  The  will  also  provides,  that  in  the  meantime,  and  until  the  property  is  sold, 
the  income  shall  be  deemed  part  of  the  annual  income  of  his  personal  estate.  Then 
the  testator  goes  on  to  say,  that  the  same  monej-s,  rents  and  profits,  that  is  the 
produce  of  his  estate,  shall  be  subject  to  the  disposition  thereinafter  made  concerning 
his  personal  estate  and  the  annual  income  thereof.  And,  as  touching  his  personal 
estate  (that  is  to  say,  the  whoie  fund,  for  he  makes  it  all  personal  estate,  and  one 
fund),  he  bequeaths  it  to  his  executors,  and  directs  them  to  hold  it  on  trust  to  pay 
a  great  many  of  the  legacies. 

I  think  this  is  a  stronger  case  than  Ilohei-ts  v.  Walker,  for  he  creates  and  makes  it 
one  fund  of  personal  estate  in  the  hands  of  the  trustees  for  the  purposes  of  his  will. 

I  am  therefore  of  opinion  that  in  this  case  the  real  and  personal  estates  must  be 
applied  together  for  the  purpose  of  the  payment  of  these  legacies. 

Note.— Atfirmed  by  Lord  Cran worth,  January  18, 18.56.     [6  De  G.  -M.  &  G.  ill.] 

[40]     RuMSEY  V.  RuMSEY.     Ex  parte  J.  C.  Rumsey.    June  30,  Julii  6,  1855. 

According  to  the  new  practice,  under  the  15  &  16  Vict.  c.  86,  s.  56,  in  cases  of  sale 
by  the  Court,  an  abstract  of  title  is  submitted  to  counsel  to  prepare  the  conditions 
of  sale.  Counsel  having  made  certain  qatrieA  upon  four  sheets  of  the  abstract,  the 
vendor's  solicitor  charged  £1,  Is.  for  perusing  the  same,  &c.,  and  £4,  6s.  8d.  for  a 
second  fair  copy  of  the  abstract  for  the  purchaser's  solicitor.  The  Taxing  Master 
disallowed  the  first  item  and  reduced  the  second  to  13s.  4d.,  which  he  allowed  for 
recopying  the  four  spoiled  sheets  of  the  abstract,  to  render  it  fit  to  be  sent  to  the 
purcha.ser's  solicitor.  On  a  petition  to  review  :  Held,  that  the  Taxing  Master  was 
right,  and  that  they  were  matters  entirely  within  the  discretion  of  the  Taxing 
Master. 

The  solicitor  usually  charges  for  drawing  the  conditions  of  sale,  though  they  are 
really  drawn  by  counsel,  and  he  is  thereby  remunerated  for  the  trouble  of  answering 
counsel's  quaief. 

A.  second  fair  copy  of  abstract  is  not  allowed,  except  under  special  circumstances,  as 
where  the  notes  of  counsel  render  the  copy  laid  before  him  wholly  unfit  to  go  to 
the  purchaser. 

This  was  a  suit  for  the  administration  of  the  estate  of  the  testator  in  the  cause, 
md  on  the  1-lth  of  March  1854  an  order  was  made,  directing  certain  mortgaged 
premises  to  be  sold ;  they  were  accordingly  sold  on  the  23d  of  June  following. 

On  the  9th  of  December  1854  an  order  was  made  on  further  directions,  referring 
it  to  the  Taxing  Master  to  tax  the  Defendant  John  Crook  Rumsey  (the  present 
Petitioner)  his  costs,  charges  and  expenses  properly  incurred  in  or  about  the  execution 
of  the  trusts  of  the  will  of  the  testator,  and  relating  thereto,  and  his  costs  of  this  suit, 
is  between  solicitor  and  client. 

In  pursuance  of  this  order,  the  Petitioner's  bill  of  costs,  charges  and  expenses 
ivas  taxed,  and  the  Taxing  Master  disallowed  the  two  following  items  :— 

May  19th. — Mr.  Waller  having  raised  certain  queries  on  the 
title,  perusing  and  considering  same,  and  inspecting  several 
[41]  of  the  deeds  and  drawings,  answers  thereto  and  copy    .      £,\      10 

Copy  abstract  of    the   title  for    the  purchaser's  solicitor,   26 

sheets  .  .  .  .  .  .  .468 

The  Petitioner  having  objected  to  the  disallowance,  the  Taxing  Ma.ster,  on 
•econsideration,  disallowed  the  first  item  as  before,  but  he  only  reduced  the  second 
tem  to  13s.  4d.,  which  sum  he  allowed  in  respect  of  four  sheets  of  the  copy  submitted 
0  counsel,  on  which  counsel  had  written  his  notes  and  queries.  These  four  sheets 
equired  to  be  rccopied  to  render  the  copy  abstract  submitted  to  counsel  fit  to  be 
ent  to  the  purchaser's  solicitor. 


e 
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The  Taxing  Master  in  his  certificate  stated  his  reasons  for  such  disallowance  ami 
allowance  as  follows  : — 

"Nil.  1.  Mr.  Waller  is  the  conveyancer  employed  by  the  Defendant  to  peruse  th 
title  and  draw  conditions.  The  .solicitor,  as  is  usual,  charges  for  drawing  the  con 
ditions.  I  have  disallowed  this  charge,  because  I  con.sider  the  solicitor  is  reniunerateil 
for  his  trouble  in  answering  the  queries  of  his  counsel,  by  the  charge  for  drawing  thi 
conditions." 

"No.  2.  It  is  not  usual  to  charge  for  a  second  fair  copy  of  the  abstract  for  the 
purchaser,  unless  under  special  circumstances,  when  counsel  have  made  notes  on  the 
copy  laid  before  him,  so  as  to  render  it  unfit  to  go  to  the  purchaser.  For  this  reason, 
I  have  disallowed  the  second  copy  charged,  except  four  sheets,  on  the  back  of  which 
Mr.  Waller  seems  to  have  written  his  opinion." 

A  petition  was  then  presented  to  review  the  taxation. 

[42]  Mr.  NValler,  in  support  of  the  Petitioner. 

Tkk  Ma-steii  of  the  Koli.s  reserved  judgment. 

Jul//  6.  The  M.\.stek  ov  the  Rolls  [Sir  John  Komilly].  I  have  ascertaineil 
that,  according  to  the  old  practice  it  was  not  customary,  except  in  difficult  case.s,  to 
send  an  abstract  of  title  to  counsel  to  prepare  the  conditions  of  sale,  before  putting 
the  property  up  to  sale  by  auction  ;  but  the  solicitor  used  to  draw  the  conditions  of 
sale,  and  he  was  allowed  to  charge  for  a  draft  abstract  of  title,  and  one  fair  co])y  of 
it  which  was  delivered  to  the  purchaser  ;  the  abstract  thus  delivered  to  the  purchaser 
was  returned  hy  him,  with  his  (juerics  written  upon  it:  and  it  was  not  usual  to  havi 
two  fair  copies.  Under  the  Statute  for  the  Improvement  of  the  Jurisdiction  of 
Eiiuity  (1.5  \-  16  Vict.  c.  86,  s.  56),  and  the  General  Orders  of  the  Court  (Urd.  Can. 
5.34  f.),  before  a  sale  by  the  Court,  an  abstract  of  the  title  is  now  laid  before  the 
conveyancing  counsel,  with  a  view  to  the  preparation  of  the  conditions  of  sale.  The 
question  raised  is  this  :  whether  a  second  copy  of  the  abstract  to  be  delivered  to  the 
purchaser  shall  be  allowed  as  a  matter  of  course  ;  and  I  think  it  ought  not.  There 
may  be  special  circumstances  in  which  a  second  copy  may  be  allowed,  but  they  do 
not  exist  in  the  present  case. 

Where  some  of  the  sheets  of  an  abstract  which  has  been  laid  before  counsel  are 
rendered  useless  by  remarks  written  upon  it,  and  new  sheets  are  prepared  and 
substituted  in  their  place,  the  recopying  of  such  new  sheets  is  allowed,  and  in  this 
case  that  allowance  has  lieen  made.  Thjs,  however,  is  not  a  matter  of  course,  but  lies 
[43]  in  the  discretion  of  the  Taxing  Master ;  and  if  sheets  are  rendered  useless,  the 
recopying  may,  in  the  discretion  of  the  Taxing  Master,  be  allowed  for. 

As  to  the  second  item,  counsel  having  raised  objections  and  made  sundry  queries 
with  reference  to  the  title,  the  solicitor  has  charged  for  perusing  the  same,  inspecting 
deeds,  &c.,  and  copy.  The  Taxing  Master  says  that  he  is  remunerated  for  this  by 
the  charge  usually'  made  for  drawing  the  conditions  of  sale,  and  that  it  is  not  a  matter 
of  course  to  allow  this  charge,  for  the  solicitor  is,  in  fact,  relieved  from  the  labour  of 
drawing  the  conditions  of  sale  by  counsel.  This  is  a  matter  also  in  the  discretion  of 
the  Taxing  Master,  and  is  not  to  be  allowed  as  of  course.  I  think,  therefore,  that 
the  Taxing  Master  is  right,  and  that  the  petition  must  be  dismissed  without  costs. 


[43]    SfDLow  r.  The  Dutch  Rhenish  R.vilw.w  Cdmp.vny.    Jul//  19,  20,  1855. 

Bill  by  an  English  shareholder  against  a  Dutch  railway  company,  to  be  relieved 
against  a  forfeiture  of  shares,  dismissed  with  costs,  the  undertaking  and  direction 
being  foreign,  and  there  being  a  decision  in  the  Dutch  Courts  opposed  to  the 
Plaintift's  view. 

The  Dutch  Rhenish  Railway  Company  was  a  Dutch  company  or  socMd  anonyme, 
established  in  1845,  in  conformity  with  the  Netherlands  Code  of  Commerce,  and  had 
for  its  object  the  working  of  a  railway  between  Amsterdam  and  Arnheim.  The 
governing  body  or  the  "direction"  was  in  Holland,  as  well  as  the  persons  composing 
it,  with  immaterial  exceptions,  and  there  was  a  secretary  and  office  in  Loudon,  where 
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a  copy  of  the  register  of  shares  was  kept,  which  was  to  be  duly  posted  up  by  the 
secretary. 

The  17th  and  13th  articles  of  the  statutes  of  the  [44]  company,  which  was  in  the 
form  of  a  decree  of  the  King  of  the  Netherlands,  were  as  follows : — 

"Art.  17.  In  case  a  subscriber  or  shareholder  should  make  default  in  paying  up 
one  or  more  of  the  instalments  due  within  the  time  specified,"  &c.,  "such  shares  shall, 
after  public  notice  being  given  in  the  newspapers  named  in  Article  13,  and  after  the 
delay  of  a  further  time  of  fourteen  days,  be  forfci/ol,  with  all  the  instalments  already 
paid  thereon,  for  the  benefit  of  the  company,  unless  the  head  dinrtiun,  empowered  for 
that  purpose  by  the  (jencral  direction,  should  think  proper  to  sell  such  shares,  either 
publicly  or  privately,  at  the  profit  or  loss  of  the  person  liable,  and  to  sue  such  person 
for  the  eventual  deficiency  on  the  whole  subscription." 

The  13th  article  provided  that  the  public  advertisement  was  to  be  "deemed 
perfectly  sufficient  and  valid,  with  respect  to  the  shareholders,  if  inserted  in  at  least 
three  Netherlands  newspapers,  published  in  the  cities  of  Amsterdam,  Rotterdam, 
Utrecht  or  Arnheim,  and  in  at  least  two  English  newspapers  published  in  London." 

Sudlow,  the  owner  of  1955  shares  in  the  company,  had  paid  the  first  three 
'  deposits.     The  shares  having  become  greatly  depreciated  in  consequence  of  the  events 

■  of  1^48,  he,  with  many  others,  made  default  in  payment  of  the  fourth  deposit,  an<l 
[  on  the  29th  of  April  18-t8  a  meeting  was  held  of  the  general  direction,  and  such 

■  meeting,  by  a  resolution  then  passed,  empowered  the  hea^l  direction  to  sell,  agreeably 
•;  to  Article  17  of  the  statutes,  the  shares  on  which  the  third  and  fourth  calls  had  not 
',  been  paid,  at  the  profit  or  loss  of  the  shareholders  in  default,  in  whose  names  they 
I  were  registered,  either  publicly  or  privately,  and  to  sue  such  persons  [45]  lialjle  for 
;  the  eventual  deficiency  of  the  whole  subscription  of  such  shares. 

It  was  afterwards  discovered  that  due  notices  had  not  been  advertised  in  the 
;  newspapers  in  conformity  with  the  13th  article,  and  that,  therefore,  the  resolution 
.  was  invalid. 

Suliseiiuentl}',  however,  notices  were  duly  published  in  the  newspapers  of  Holland 

and  England,  fixing  the  15th  of  July  1848  as  the  final  period  for  payment  of  the 

calls,  and  adding  that  all  shares  on  which  the  third  and  fourth  calls  had  not  been  paid 

woulfl  be  irrevocably  forfeited.     The  notice,  however,  went  on  to  make  the  following 

reservation: — "The  heiul  direction,  empowered  thereto  by  the  meeting  of  the  c/cneral 

j  direction,  by  resolution  dated  the  29th  of  April  of  this  year,  reserving  to  itself,  at  the 

same  time,  the  power  of  causing  those  shares  in  default  to  be  sold,  either  publicly  or 

,  privately,  for  the  profit  or  loss  of  the  persons  liable,  and  to  sue  the  parties  liable  for 

j  the  eventual  deficiency  of  the  entire  subscription." 

The  call  was  never  paid,  and  the  right  to  sell  reserved  by  the  notice  was  never 
1  exercised.  The  rules  of  the  company  were  afterwards  altered,  and  those  existing  at 
!  the  date  of  the  forfeiture  were  incorrectly  stated  in  the  bill. 

I  The  shares  having  afterwards  become  valuable,  the  representative  of  Sudlow,  in 
j  1854,  filed  this  bill  a^iinst  the  company,  twenty-eight  directors,  of  whom  eighteen 
I  were  resident  in  the  Netherlands,  and  against  Chaplin,  an  English  director  resident 
,  there,  and  Janson,  the  English  secretary,  resident  at  the  office  in  London,  and  by 
'  whom  a  copy  of  the  registry  of  shareholders  was  kept,  in  which  the  transfers  and 
I  alterations  of  the  shares  were  recorded.  The  bill  in.sisted  that  the  .shares  had  never 
I  [46]  been  duly  forfeiteil,  and  that  they  were  liable  to  be  sold  and  not  forfeited.  It 
I  prayed  for  a  declaration  that  the  directors  had  no  power  to  deal  with  Sudlow's  shares, 
t  except  by  selling  them,  and  for  an  injunction  aK;ainst  cancelling  and  appropriating 
I  the  shares  for  the  benefit  of  the  company,  and  from  erasing  or  transferring  the 
j  shares  from  Sudlow's  name  in  the  London  register,  except  upon  a  sale  made  for  his 
I  profit  or  lo.ss. 

An  order  was  made  for  service  of  the  parties  abroad,  and  a  motion  to  discharge  it 
was,  on  the  15th  of  March  1855,  refused  with  costs. 

The   Defendants  proved  a  judgment,  dated  the  16th  of  March  1854,  in  "The 

Provincial  Court  of  Justice  of  North  Holland,  in  the  Chamber  of  Civil  Aflairs,"  in  a 

similar  case  {Etches  (an  Englishman)  v.  The  Dutch  Iihcni.''h  Cornpami),  in  which  it  had 

ibeeu  decided,  in  the  Court  of  "First  Instance," and  upon  appeal,  "that  the  Ajipellant, 

Inot  having  paid,  within  the  period  appointed,  the  fourth  and  the  following  calls  which 
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were  due,  the  shares  were  forfeited  to  the  company,  in  accordance  with  the  plain 
letter  of  the  company's  statutes  for  that  purpose,  no  further  special  derlaration  of  forfeiture 
being  netA'SMiry." 

Mr.  Cairns  (in  the  absence  of  Mr.  K.  Palmer),  for  the  Plaintifl".  Under  the 
statutes,  the  "  direction  "  had  the  power  either  of  forfeiting  the  shares  and  thus 
releasing  the  defaulting  shareholders,  or  of  selling  them  at  his  risk.  They  have  not 
exercised  that  option,  and  cannot  treat  the  shares  as  forfeited  ;  the  shares  must  either 
be  now  sold  or  the  Plaintiff  must  be  allowed  to  redeem  them,  upon  payment  of  what 
is  due.  The  resolution  advertised  was  insufficient,  for  it  did  not  specify  what  course 
the  "direction"  would  take,  and  it  did  not  say  [47]  that,  on  default  in  payment, 
the  shares  would  be  forfeited,  but  that  they  should  be  forfeited,  and  that  the 
direction  at  the  same  time  retained  the  right  to  sell  them,  at  the  risk  of  the 
shareholders. 

Mr.  Follett  and  Mr.  Goldsmid,  for  the  Defendants.  This  is  the  case  of  a  company, 
a  contract  and  a  railway  essentially  Dutch.  Holland,  therefore,  is  the  proper  forum 
for  determining  any  (juestion  between  the  shareholders,  and  this  Court  has  no 
jurisdiction.  With  the  exception  of  Chaplin  and  of  Janson,  who  has  limited  ministerial 
duties  to  perform,  all  the  parties,  as  well  as  the  subject-matter,  arc  out  of  the  juris- 
diction. Test  the  matter  by  the  converse  case ;  could  a  Dutch  Court  assume  jurisdic- 
tion over  the  London  and  North- Western  Company,  and  adjudicate  upon  all  the 
conflictitig  rights  of  its  shareholders  I     Clearly  not. 

2.  Upon  non-payment  of  the  calls  after  the  advertisements,  a  forfeiture  ipso  facto 
took  place,  and  such  is  the  construction  of  the. articles,  according  to  a  decree  of  the 
Dutch  Court,  which  has  been  proved  in  this  cause,  and  this,  being  a  Dutch  contract  in 
reference  to  a  Dutch  railway,  is  to  be  construed  according  to  the  law  of  that  country, 
and  governed  bj'  the  decision  of  the  Courts  of  Holland. 

3.  This  Court  has  not  the  means  of  enforcing  its  orders  on  parties  not  amenable 
to  its  jurisdiction.  An  injunction  or  a  sequestration  against  the  company  or  the 
parties  resident  in  Holland  would  be  unavailing  ;  Janson  is  here,  but  this  Court  would 
not  compel  him  to  commit  a  breach  of  duty  by  making  the  copy  of  the  registry  in 
]>ondon  differ  from  the  original  in  Amsterdam  ;  even  if  he  did  so  it  would  be 
ineffectual,  for  the  dividends  would  be  paid  according  to  the  registry  [48]  in  Holland. 
If  the  decree  asked  were  made,  not  only  would  the  Dutch  subjects  refuse  to  obey  it, 
but  the  law  of  their  own  country,  as  declared  by  their  own  Courts,  forbids  them  doing 
so.     Hope  v.  Hope  (19  Beav.  237,  and  4  De  G.  Mac.  A;  G.  328)  was  referred  to. 

The  Ma.ster  of  the  Rolls  rose  before  the  argument  for  the  Defendant  had  been 
concluded. 

Juli/  20.     On  the  following  day, 

The  M.vstek  of  the  Rolls  [Sir  John  Romilly]  observed — Mr.  Palmer,  I  feel 
great  difficulty  in  seeing  how  the  Plaintiff'  can  have  any  decree  in  this  case.  It  is  a 
Dutch  contract,  and  it  was  so  opened  by  Mr.  Cairns,  and  Mr.  Follett  informs  me  that 
the  Dutch  Courts  of  Justice  have  given  to  it  a  construction  opposite  to  that  insisted 
upon  by  the  Plaintiff'.  Mr.  Cairns  admits  that  the  Plaintiff  can  have  no  decree  which 
will  be  operative,  so  far  as  to  enable  him  to  enforce  the  relief  he  desires  to  have,  by 
compelling  any  payment  to  the  Plaintiff',  or  the  like  ;  and  that  all  he  can  a.sk  the 
Court  to  do  is  to  make  a  declaration  in  favour  of  the  Plaintiff  (which,  in  point  of  fact, 
would  be  opposite  to  the  decision  of  the  Dutch  Courts),  and  then  to  make  a  declaration, 
that  the  register  of  shareholders  here  shall  not  be  varied  by  the  omission  of  the  name 
of  the  Plaintiff';  although  it  is  admitted  that  the  register  of  shareholders  here  is  only 
a  copy  of  the  original  register  in  Holland,  and  that  it  is  the  duty  of  the  secretary  here 
to  keep  the  copy  conformable  with  the  original  register.  Now  these  [49]  difficulties 
do  appear  to  me  to  be  so  insurmountable  that  I  should  be  glad  to  hear  what  you 
have  to  say. 

Mr.  R.  Palmer.  After  what  has  fallen  from  your  Honor,  I  do  not  think  I  could 
add  anything  to  what  Mr.  Cairns  has  said  upon  that  point.  I  am  bound  to  say  that 
I  feel  the  difficulty  the  more,  in  consequence  of  the  recent  decision  of  the  House  of 
Lords  in  the  case  of  Stainton  v.  The  Carron  Company  (16  Beav.  279,  reversed  by  the 
House  of  Lords). 

The  Master  of  the  Rolls  dismissed  the  bill  with  costs. 
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[49]    Arnott  v.  Tyrrell.    July  19,  1855. 

A  testator  had  a  power  of  appointing  £10,000  amongst  his  children,  and,  in  default,  it 
was  limited  to  them  equally.  By  his  will  he  gave  his  son  an  annuity,  to  become 
void  if  no  appointment  should  be  made  of  the  £10,000  or  if  any  appointment  should 
be  made  whereby  the  son  would  be  benefited.  The  testator  only  appointed  £5000 
in  favour  of  his  daughter,  and  the  son  took  part  of  the  residue  in  default  of  appoint- 
ment.    Held,  that  the  ainiuity  had  not  ceased. 

Under  their  marriage  settlement,  Mr.  and  Mrs.  Arnott  had  successive  life-estates 
in  a  trust  fund  of  £10,000  consols,  with  power  for  them  to  appoint  it  to  their  children, 
and  in  default,  it  was  to  be  held  in  trust  for  the  children  equally. 

There  were  two  children  of  the  marriage,  the  Plaintiff,  a  son,  and  a  daughter. 

Mr.  Arnott,  by  his  will,  gave  his  son  an  annuity  of  £100  a  year  for  life,  and  the 

testator  thereby  declared  as  follows : — "  And  if  no  appointment  shall  be  made  by 

1  [50]  myself  or  my  wife  under  the  powers  for  that  purpose  contained  in  our  marriage 

settlement  of  the  sum  of  £10,000  three  pounds  per  cent,  consolidated  Bank  annuities, 

i  or  if  any  appointment  shall  be  made  thereof,  whereby  my  son  Henry  shall  be  benefited, 

:  then  the  bequest  hereby  made  to  him  of  the  annuity  of  the  sum  of  £100  shall  be  void, 

:  and  the  same  shall  not  be  paid." 

Afterwards,  on  the  marriage  of  their  daughter,  Mr.  and  Mrs.  Arnott,  by  deed- 
I  poll  dated  the  21st  of  April  1833,  appointed  one  equal  moiety  of  the  £10,000  consols 
I  in  favour  of  the  daughter,  but  they  never  after  made  any  other  appointment. 
Mr.  Arnott  survived  his  wife,  and  died  in  July  1845. 

The  question  for  the  decision  of  the  Court,  upon  this  special  case,  was  whether, 
||  under  the  circumstances  above  stated,  the  declaration  contained  in  the  will  of  Mr. 
Arnott  for  making  void  the  annuity  of  £100  thereby  given  to  the  Plaintiff  had  taken 
effect. 

Mr.  K.  Palmer  and  Mr.  W.  D.  Evans,  for  the  Plaintiff.  Neither  of  the  events 
has  happened  on  which  the  annuity  was  to  cease,  for  there  has  been  an  appoint- 
ment and  the  son  has  not  been  benefited  by  it.     Pomfret  v.  Feriing  (18  Beav.  618) 

•  was  cited. 

Mr.  Lloyd  and  Mr.  Eodwell,  contm.  There  has  not  been  an  appointment  of  the 
1  £10,000,  but  merely  of  the  £5000,  part  of  it,  and  the  son  is  benefited  in  the  residue, 
j  in  consequence  of  the  default  in  appointing  it.  [TiiE  Master  of  the  Rolls. 
j  Suppose  he  had  made  an  appointment  to  the  daughter  of  the  £10,000  for  life,  that 
I  would  be  an  appointment  of  the  £10,000  :  you  seek  to  introduce  [51]  the  word 
I  "complete"  into  the  condition.  In  common  parlance,  if  you  were  to  say,  "Has  the 
,£10,000  been  appointed?"  the  answer  would  be,  "to  some  extent  it  has."]  Both 
.1  parts  of  the  proviso  or  declaration  must  be  looked  at,  to  arrive  at  the  intention,  which 

•  was  this:    "If  my   son   takes  a  beneficial  interest  in  the  £10,000,  either  with  or 

I  without  an  appointment,  his  annuity  is  to  cease."     If  £5000  had  been  appointed  to 
,,  him,  it  would  not  be  a  complete  appointment  of  the  £10,000,  and  yet  be  would  lose 

II  the  annuity. 

ij        Mr.  K.  Palmer  was  not  heard  in  reply. 

i'  The  Master  of  the  Rolls  [Sir  John  Romilly].  Different  persons  would  possibly 
'i  take  different  views  of  this  case.  In  common  parlance  the  words  "appointmetit  of  a 
'  fund  "  would  mean  any  appointment  of  the  sum  whether  the  whole  or  only  a  part  of 
it  was  appointed.  If  the  (juestion  were  asked,  "lias  any  appointment  been  made?" 
tlir  answer  might  be,  "  Yes,  in  part  to  A.,"  or  "  the  whole  to  some  person  as  tenant  for 
liir,"  or  the  like.  In  each  of  those  cases  there  is  an  appointment,  though  not  of  the 
\'.  hole  interest  in  the  fund.  My  view  is  that  the  words  of  the  will  are  to  be  so 
iiiicrpretcd,  in  the  present  case,  and  this  is  confirmed  by  the  second  part  of  the  clause, 
'  "I-  if  any  appointment  should  bo  made  thereof,  wherel)y  my  said  son  Henry  shall  be 
'"iiefited."  Suppose  an  appointment  of  £5000  had  been  made  to  the  son,  it  would  be 
ini[)0ssible  to  say  that  the  son  would  not  have  been  benefited  by  it,  and  it  is  clear,  too, 
tliiit  it  would  not  have  been  an  appointment  of  the  whole,  but  only  a  partial  appoiut- 
iiiciit,  and  yet  it  would  be  such  an  appointment  as  the  testator  had  contemplated. 

R.  v.— 25* 
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I  am  further  confirmed  in  this  view  by  a  reference  to  [52]  the  dates.  The  will 
and  the  appointment  to  the  daughter  were  within  a  few  months  of  one  another  ;  the 
testator's  death  appears  to  have  taken  place  as  long  as  twelve  years  afterwards.  If, 
therefore,  he  had  meant  that  his  son  should  not  take  the  £100  a  year,  nothing  would 
have  been  easier  for  him  than  to  have  made  a  codicil  ;  but  he  did  not  do  so.  The 
reasonable  meaning  is,  that  if  no  appointment  should  be  made  of  any  part  of  the 
£10,000,  and  if  no  benefit  should  be  given  to  the  son,  then  he  was  to  take  the 
annuity. 


[52]     Orrett  v.  Corser.     Corser  v.  Orrett.     June  20,  Jul//  10,  24,  1855. 
[S.  C.  1  Jur.  N.  S.  882 ;  3  "W.  R.  604.] 

Where  a  trustee  indebted  to  the  trust  becomes  bankrupt,  it  is  his  duty  to  piove 
the  debt,  and  if  he  neglect  so  to  do,  he  is  liable  for  the  loss,  notwithstanding  his 
certificate. 

Entry  of  a  payment  of  a  deceased  person  against  his  interest,  held  admissible. 

Entry  by  a  deceased  person  shewing  (in  contradiction  to  a  deed  evidencing  a  rightful 
payment  by  him)  that  the  payment  had  been  made  in  breach  of  trust  to  A.  B. 
instead  of  to  the  trustees,  held  admissible  in  evidence  to  shew  the  receipt  by  A.  B., 
on  the  ground  that  such  entry  tended  to  charge  the  maker  of  it. 

A  Plaintiff  sued  his  trustee,  to  make  him  responsible  for  a  trust  fund  which  had  been 
wrongfully  paid  to  the  Plaintiff's  father.  The  Plaintiff  had,  as  one  of  the  next  of 
kin  of  his  father,  received  two-thirds  of  his  estate.  Held,  that  the  father's  as.sets 
in  the  hands  of  the  Plaintiff  were  primarily  liable  to  make  good  two-thirds  of  the 
trust  fund,  in  exoneration  of  the  trustee. 

In  1796  the  testator  devised  an  estate  to  George  Corser  and  two  others  for  a  terra, 
upon  trust  to  raise  £2000,  of  which  £1000  was  to  be  paid  to  the  testator's  daughter 
Catherine,  and  the  remaining  £1000  was  to  be  invested  in  trust  for  her  for  life,  wth 
remainder  to  her  children  equally.  Subject  thereto,  he  devised  the  estate  to  Robert 
Crockett  in  fee. 

In  1814  Catherine  married  Mr.  Orrett,  and  there  were  issue  of  the  marriage  two 
children,  viz.,  the  Plaintiff  and  his  sister. 

In  1816  Robert  Crockett  paid  the  £2000,  and  from  [53]  the  result  of  the  evidence 
it  appeared  that  the  whole  of  that  had  been  paid  over  to  Mr.  Orrett.  By  an  indenture, 
dated  in  March  1817,  reciting  that  the  £2000  had  been  paid  to  the  trustees,  that 
£1000  of  it  had  been  paid  to  Mr.  Orrett,  it  was  witnessed  that,  in  consideration  of 
£1000  paid  to  the  trustees,  they  assigned  the  term  to  a  trustee  for  the  owner  of  the 
estate,  and  on  the  back  of  the  deed  was  a  receipt  signed  by  the  trustees. 

In  1828  George  Corser,  the  trustee,  became  bankrupt,  and  he  obtained  his  certifi- 
cate in  1829,  but  no  proof  was  attempted  to  be  made  in  the  bankruptcy  for  the  £1000 
trust  money  ;  he  died  in  1835.  The  Plaintiff's  mother  died  in  1829,  and  the  Plaintiff 
attained  twenty-one  in  1835.  In  1843  the  Plaintiff's  father  died  intestate,  and  his 
residuary  estate  was  divided  between  his  son  (the  Plaintiff),  the  daughter,  and  the 
second  wife.  The  Plaintiff's  share  was  stated  to  amount  to  £1300.  The  Plaintiff 
was  the  administrator  of  his  sister,  who  was  dead. 

In  August  1854  the  Plaintiff,  alleging  that  he  first  became  aware  of  his  rights  in 
1852,  filed  his  bill  against  the  representatives  of  George  Corser  (the  trustee)  to  recover 
the  £1000  to  which,  in  his  own  right  and  in  that  of  his  sister,  he  claimed  to  be 
entitled. 

The  Defendant  Corser  then  filed  a  cross-bill,  alleging  that  the  £1000  had  been 
paid  to  the  Plaintiff's  father.  In  evidence  thereof  he  produced  and  duly  proved  an 
entry  in  the  account  book  of  Robert  Crockett,  as  follows  : — 

i  1  "January  17,   1816. — Paid  Mr.  Orrett,  on  my  sister  Catherine's  and   his  own 
account,  according  to  my  father's  will,  all  the  iu-[54]-terest  due  on  the  £2000  I  am 
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indebted  to  them  up  to  this  day,  and  also  the  principal  money  (which  I  have  done  by 
the  £1000  left  me  by  my  aunt  Lythal,  and  out  of  my  three  per  cent,  consols),  £2000. 

"  P.S. — I  have  regularly  procured  the  signatures  of  the  parties  requisite  to  the 
complete  discharge  of  the  Water  Eaton  estate  from  the  above  sum,  for  which  see  the 
deed." 

The  cross-bill  prayed  a  declaration  that  the  sums  received  by  the  Plaintiff  from 
his  father's  estate  ought  to  be  applied  in  answering  any  sum  which  should  be  found 
due  or  payable  to  him  in  the  suit  of  (Jrre/t  v.  Corscr,  or  otherwise  in  respect  to  the 
legacy,  and  that  an  account  should  be  taken  of  the  monies  received  by  the  Plaintiff 
from  his  father's  estate.  The  legal  personal  representative  of  the  father  was  not, 
however,  made  a  party,  and  on  that  ground  a  demurrer  for  want  of  parties  was  put 
in  and  allowed,  with  leave  to  amend  within  a  month. 

The  bill  was  not  amended,  and  the  original  cause  now  came  on  upon  motion  for  a 
decree. 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff,  insisted  that  there  being 
a  trust,  length  of  time  could  be  no  bar  to  the  Plaintiff's  claim,  unless  it  could  be  shewn 
that  he  was  fully  cognizant  of  his  rights,  and  took  no  steps  to  prosecute  them.  That 
the  bankruptcy  of  the  trustee  was  no  bar  to  the  Plaintiff's  claim,  for  the  certificate, 
though  it  might  bar  the  debt,  was  no  protection  against  the  consecjuences  of  the 
subsecjuent  breach  of  trust,  in  not  proving  the  debt  due  from  him,  as  trustee,  in  the 
bankruptcy,  and  recovering  the  amount  for  which  his  estate  was  liable.  That  the 
entry  in  Robert  Crockett's  account  book  was  not  admissible  in  evidence  [55]  to  prove 
the  payment  of  the  £1000  to  the  Plaintiff's  father,  for  it  was  not  an  entry  of  a  sum 
paid  fo,  but  of  a  sum  paid  /'//  him,  and  therefore  did  not  come  within  the  principle  of 
such  cases.  They  cited  Jrallrr  v.  Si/inoiuls  (3  Swanst.  64) ;  March  v.  Bussell  (3  Myl.  & 
Cr.  31) ;  Jdams  v.  Clifton  (1  Russ.  297) ;  Bennett  v.  Collcy  (2  Myl.  &  K.  225  ;  5  Sim. 
181) ;  Binrows  v.  JFalls  (.5  De  G.  M.  &  G.  233). 

Mr.  Koupell  and  Mr.  Rendall,  for  the  Defendant,  contended  that  though  the  deed 
of  the  20th  of  March  1817,  on  the  face  of  it,  stated  that  the  money  had  been  paid  to 
the  trustee,  without  which  the  estate  could  not  have  been  released,  yet  the  money 
was,  in  fact,  paid  to  the  Plaintiff's  father,  Mr.  W.  G.  Orrett,  and  this  was  proved  by 
the  entry  in  Robert  Crockett's  book,  which  was  admissible  in  evidence ;  Short  v.  Lee 
(2  Jac.  &  W.  464);  Walter  v.  Holman  (4  Price,  171);  and  that  the  facts  and  other 
evidence  were  in  accordance  with  this  view  of  the  case.  They  relied  on  the  certifi- 
cate, the  great  length  of  time  and  lachs  as  a  bar. 

Mr.  W.  W.  Cooper,  in  reply. 

The  Master  of  the  Roll.s  reserved  judgment. 

Juhi  10.  The  Ma.stek  of  the  Rolls  [Sir  John  Romilly].  This  is  a  suit  to 
«nforce  payment  of  a  legacy  given  upon  certain  trusts,  by  the  will  of  the  testator, 
who  died  in  1796. 

This,  therefore,  being  a  clear  trust,  no  time  will  bar  it,  although  all  presumptions 
that  are  fair  and  reason-[56]-able  must  be  made  in  favour  of  the  Defendant,  arising  from 
that  circumstance.  The  Plaintiff  attained  his  age  of  twenty-one  years  in  1835,  and 
in  1854,  that  is  upwards  of  nineteen  years  afterwards,  he  filed  his  bill  for  the  purpose 
of  obtaining  payment  of  this  money. 

The  defences  relied  on  are  two.  The  first  is  that  the  bankruptcy  and  certificate 
of  the  trustee  George  Corser  is  a  bar  to  any  claim  of  the  Plaintiff.  Now,  I  am  of 
opinion  that  this  is  no  answer  to  his  claim.  No  doubt  the  certificate  of  conformity 
would  bar  the  right  to  the  original  debt  due  from  the  trustee,  but  his  duties,  char- 
acter and  functions  as  debtor  are  perfectly  distinct  from  those  which  belong  to  him 
as  trustee ;  and  those  of  the  trustee  are  not  affected  bj'  the  bankruptcy.  It  was  his 
duly  to  prove  under  the  commission,  just  as  much  as  if  he  had  been  a  perfect  stranger 
I  ■  the  commission,  and  he  committed  a  breach  of  trust  in  not  doing  so.  Assuming 
I  In  matter  to  rest  on  this  point  alone,  he  is,  in  my  opinion,  liable  to  the  amount  of 
li\i<lemls  which  would  have  been  received  if  he  had  proved  under  the  commission,  and 
ilie  evidence  shews  that,  if  he  had  done  so,  he  would  have  received  20s.  in  the  pound. 
Therefore,  in  this  view  of  the  case,  he  would  be  liable  for  the  whole  amount.  I  look 
It  it  in  this  way  :  suppose  a  person,  owing  money  to  a  trust  estate,  becomes  bankrupt, 
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and  the  trustee  is  a  distinct  and  separate  person,  knowing  of  the  bankruptcy,  he  is 
bound  to  prove  the  debt,  if  he  does  not,  he  commits  a  breach  of  trust,  and  would  be 
held  liable  for  all  that  he  might  have  received  under  the  commission,  if  he  had  proved 
the  debt  as  he  ought  to  have  done.  Is  the  case  altered  because  the  trustee  is  him.self 
the  debtor?  I  think  not.  The  original  debt,  no  doubt,  is  barred  ;  but  the  amount  of 
dividends  which  the  trustee  might  have  received  under  the  commission  is  a  lialiility 
subsequently  attaching  to  the  [57]  trustee  in  that  character,  and  is  not  affected  by 
the  bankruptcy  or  the  certificate.     On  this  point,  therefore,  I  am  with  the  Plaintiff. 

But  the  second  defence  arising  from  the  lapse  of  time,  connected  with  the  facts 
proved,  in  my  opinion,  opens  a  much  more  difficult  case.  The  transaction  relating  to 
the  release  of  this  legacy  occurred  in  March  1817.  The  Defendant,  the  son  of  the 
trustee,  whose  estate  is  sought  to  be  made  liable,  is  personally  ignorant  of  anything 
relating  to  this  matter ;  but  he  tenders  certain  evidence  for  the  purpose  of  shewing 
what  occurred,  and  which  he  alleges  to  have  been,  in  substance,  to  this  effect : — The 
legacy  was  for  the  l)enetit  of  the  wife  and  children  of  Mr.  Orrctt,  the  father  of  the 
Plaintiff.  The  trustee,  Mr.  Corser,  considering  that  Mr.  Orrett  would  diUy  perform 
the  trusts  in  the  manner  most  beneficial  to  his  wife  and  children,  allowed  him  to 
receive  the  money  ;  which  was,  in  fact,  paid  to  him,  although  the  deed,  on  the  face 
of  it,  states  it  to  have  been  paid  to  the  trustees,  without  which  the  land  would  not 
have  been  discharged.  This,  if  proved,  is  material  in  this  point  of  view  :  though  it 
would  be  no  answer  to  this  claim  of  the  Plaintiff',  yet  it  would  give  the  trustee,  as 
against  the  estate  of  the  father  in  the  hands  of  the  PlaintifF,  a  right  to  be  repaid  the 
amount  of  the  trust  moneys  so  paid  to  him. 

The  only  direct  evidence  I  have  of  the  money  having  been  paid  to  the  father  is 
an  entry  in  a  private  journal  kept  by  Robert  Crockett,  the  owner  of  the  estate 
charged  with  this  legacy,  and  which  estate  was  released  by  the  deed  of  1817,  which 
is  in  these  words.     [His  Honor  read  them.] 

It  is  objected  that  this  entry  is  not  admissible  in  evidence  for  any  purpose  what- 
ever, and,  at  all  events,  [58]  that  it  is  not  admissible  against  the  Plaintiff;  on  this 
point  I  reserved  my  judgment. 

The  principle  which  governs  the  admissibility  of  such  entries  is  thus  stated  by  Sir 
Thomas  Plumer  in  Sliort  v.  Lee  (2  Jac.  Sc  W.  475) : — "  The  principle  is  that  the  entry 
is  made  by  an  individual  conusant  of  the  fact  at  a  time  when  it  was  not  in  dispute, 
having  no  interest  to  make  a  false  entry,  and  making  one  tending  to  charge  himself." 
The  usual  instance  is  an  entry  by  a  person  of  a  sum  paid  to  him,  as  in  Hif/hani  v. 
llklgcwuij  (10  East,  109),  which  is  a  leading  case  upon  the  subject.  In  that  case  the 
entry  was  by  a  medical  man  of  his  receipt  of  his  charge  for  having  delivered  a  woman 
of  a  child  on  a  particular  day,  and  that  was  admitted  as  evidence  of  the  age  of  the 
child.  It  is  contended  that  the  present  memorandum  is  of  no  value,  because  it  is  the 
entry  of  the  payment  and  not  of  the  receipt  of  money  by  the  person  who  made  it,  and 
therefore,  as  it  tends  to  discharge  himself,  it  is  inadmissible.  I  am,  however,  disposed 
to  consider  the  entry  as  admissible,  on  the  ground  that  it  does  not  discharge  the  pei'son 
who  made  it,  but,  on  the  contrary,  is  an  admission  against  his  own  interest.  The 
payment  of  the  XI 000  to  Mr.  Orrett  was  no  discharge  to  Robert  Crockett  of  his 
liability  to  pay  the  legacy  of  £1000,  because  a  payment  to  the  wrong  person  would 
not  discharge  his  estate  from  the  £1000  due  to  the  trustees.  The  way  in  which  I 
look  at  it  is  this  :  the  admis.sibility  of  this  evidence  cannot,  I  think,  depend  on  the 
existence  or  non-existence  of  the  deed  of  March  1817,  or  whether  his  estate  is  or  is 
not  discharged  from  that  legacy.  Suppose  that,  notwithstanding  the  deed  and 
immediately  on  the  execution  of  it  the  trustees  had  filed  a  bill  to  compel  Robert 
Crockett  to  pay  the  £1000,  [59]  alleging  evidence  that  Robert  Crockett  had  not  paid 
them  the  monej'  though  he  had  promised  to  do  so,  but  had  paid  it  to  another  person 
who  was  not  an  agent  of  the  trustee.  If,  in  answer  to  such  claim,  'Mr.  Crockett 
simply  alleged  that  he  had  paid  the  trustees,  this  entry  in  his  own  book  would  be 
admissible  to  shew  that  he  had  paid  Mr.  Orrett,  and  not  the  trustee,  and  therefore  had 
not  discharged  his  liability.  If  admissible  in  such  a  case,  why  is  it  not  admissible 
here?  After  much  hesitation  and  much  consideration,  I  am  of  opinion  that  this  entry 
is  admissible  in  evidence  between  the  parties  to  shew  that  the  second  £1000  was  paid 
to  Mr.  Orrett  and  not  to  the  trustees,  to  whom  it  ought  to  have  been  paid.     If  this 
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evidence  is  to  be  relied  upon  as  conclusive,  then  would  arise  the  question  whether 
the  trustee  authorized  such  payment,  but  this  latter  question,  after  this  lapse  of  time, 
could  not,  in  my  opinion,  arise  under  the  circumstances  of  this  case.  Before  however 
the  Court  will  act  upon  this  evidence  it  is  necessary  to  consider  the  surrounding 
circumstances,  and  see  whether  they  corroborate  or  invalidate  it.  [The  Master  of  the 
Kolls  examined  the  subsequent  facts,  and  came  to  the  conclusion  that  they  confirmed 
the  entry.] 

In  this  state  of  things  (presuming  everything  I  legally  can  most  favourable  to 
the  Defendant),  I  am  of  opinion  that  the  Defendant  is  bound  to  make  good  the 
legacy  to  the  Plaintiff',  but  that  he  is  entitled  to  make  the  assets  of  the  father  in  the 
hands  of  the  Plaintiff'  available  for  the  purpose  of  repaying  the  Defendant  what  is 
due  to  him. 

I  had  sketched  the  form  of  the  decree  upon  the  assumption  that  the  legal  personal 
representative  of  Mr.  Orrett  was  before  the  Court ;  but  as  that  is  not  the  case,  I 
cainiot  make  the  decree  I  intended.  But  there  [60]  being  evidence  before  the  Court 
that  the  Plaintiff'  has  in  his  hands  assets  of  his  father,  I  will  not  allow  him  to  receive 
anything,  without  giving  the  Defendant  an  opportunity  of  instituting  proper  proceed- 
ings for  making  those  assets  available  for  the  purpose  of  relieving  the  Defendant  from 
his  liability.     If  the  Plaintiff'  declines  that,  the  bill  will  be  dismissed  without  costs. 

Mr.  K.  Palmer  then  argued  that  the  share  of  the  residuary  estate  of  the  Plaintiff's 
.father  received  by  him  and  his  sister  was  only  liable  to  two-thirds  of  the  £1000,  and 
that  the  share  of  the   widow  ought  to  bear  its   one-third   proportion  ;  Gillesjne  v. 
•  Ahmwh-r  (3  Russell,  130). 

1        Mr.  Roupell,  on  the  other  hand,  contended  that  the  £1000  having  been  received 

|iby  the  Plaintiff's  father,  every  portion  of  his  assets  was  liable  to  make  it  good. 

i       July  24.     The  M.\ster  of  the  Rolls  [Sir  John  Romilly].     I  have  looked  at  this 

i  case,  and  I  am  of  opinion  the  proper  course  to  be  taken,  consistently  with  the  view 

that  I  have  expressed  of  this  case,  is  this  : — I  must  treat  two-thirds  of  the  debt  as 

received  by  the  Plaintiff  at  the  death  of  his  father,  and  the  one-third  as  not  received 

by  him  and  as  due  from  the  trustee,  and  that  consequently  one-third  of  £1000,  which 

will  be  £333,  6s.  8d.,  will  be  due  from  the  Defendant  out  of  the  estate  of  his  father 

to  the  Plaintiff,  with  interest  upon  it  from  the  death  of  the  Plaintiff's  father  at  the 

rate  of  £4  per  cent,  per  annum.     I  shall  give  no  costs  of  the  suit.     In  my  opinion, 

the  Plaintiff  asked  more  than  he  was  entitled  to,  and  the  case  is  a  very  hard  one 

upon  the  Defendant  even  as  it  stands.      The    Defendant  will  either  admit  having 

received  assets  of  his  testator  sufficient  to  answer  the  demand  made,  or  there  must  be 

an  account  taken. 


[61]    Prole  r.  Masterm.\n.    Juhj  24,  1855. 

lA  suit  was  instituted  against  the  directors  of  an  abortive  company,  to  make  them 
■  liable  for  acts  of  mismanagement  and  for  the  misapplication  of  its  funds.  This  was 
compromised  by  an  order  on  the  Defendants  to  pay  a  Kxed  sum.  One  of  them 
having  paid  more  than  his  share  :  Held,  that  he  could  sustain  a  suit  simply  for 
contribution  in  respect  of  the  compromise,  and  that  the  co-directors  were  not 
entitled,  without  a  cross-bill,  to  make  the  Plaintiff",  at  the  same  time,  account  for 
his  general  liabilities  to  the  company. 

The  Cambrian  and  Grand  Junction  Railway  Company  was  provisionally  registered 
in  September  184."),  and  a  managing  committee  was  appointed,  consisting;  of  the 
Plaintiff',  some  of  the  Defendants,  and  others.  The  project  did  not  succeed,  and  at 
a  meeting  of  the  shareholders,  on  the  12th  October  184(5,  it  was  resolved  that  the 
company  should  be  dissolved  ;  and  soon  after,  at  a  meeting  of  the  committee  of 
management,  a  resolution  was  passed  appointing  Charles  Robert  Colman  and  John 
Lawrie  a  sub-committee,  to  settle  and  wind  up  the  affiiirs  of  the  company,  and  they 
accepted  and  acted  on  the  a])pointment.  But  in  December  1846,  some  of  the  share- 
holders being  dissatisHed  with  the  mode  in  which  the  business  of  the  company  had 
been  conducted,  a  bill  was  filed  by  John  Franks  and  others  on  behalf  of  themselves 
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and  all  tho  other  shareholders  of  the  company  (except  the  then  Defendants)  against 
the  members  of  the  committee  of  management,  alleging  acts  of  fraudulent  mismanage- 
ment on  their  part,  by  the  secret  reservation  to  themselves  of  shares  without  making 
the  due  payments  and  by  the  misapplication  of  the  funds  of  the  company,  by  what  is 
shortly  expressed  by  the  term  "  rigging  the  market."  To  recover  these  the  bill  waa 
filed. 

Tho  suit,  however,  was  compromised,  and  by  an  order  of  the  2d  of  August  1849 
the  Defendants  (including  the  present  PlaintitT)  were  ordered  to  pay  to  the  Plaintiffs 
and  to  the  other  holders  of  the  1840  [62]  shares  thereinafter  mentioned  the  sum  of 
£1000  on  the  12th  of  August  then  next,  and  the  further  sum  of  £868  on  the  2d  of 
February  1850,  in  satisfaction  of  all  claims  and  demands  in  respect  of  such  shares.  , 
To  make  provision  for  satisfying  the  amount  to  be  paid  under  this  order,  Messrs. 
Colman  and  Lawrie  were  again  appointed  (the  Plaintiff  being  a  party  to  the  appoint- 
ment) a  sub-committee,  to  collect  contril)utions  and  make  arrangements  with  the 
several  parties  liable  under  the  order  to  pay  that  amount.  It  was  alleged  that  the 
members  of  the  committee,  with  the  exception  of  Plaintiff,  had  advanced  large  sums 
on  account  of  the  general  liabilities  of  the  concern,  and  on  that  account  it  was  under- 
stood that  regard  was  to  be  had  to  that  circumstance,  and  that  the  Plaintiff  should 
pay  more  towards  the  satisfaction  of  the  £1868  than  the  others.  The  result,  however, 
was,  that  he  was  obliged,  by  legal  process,  to  pay  a  much  larger  share  than  the 
others,  and  he  now  filed  his  bill  for  an  account  and  for  a  contribution  by  the  others 
to  recoup  him  the  sums  alleged  to  be  overpaid  above  his  fair  proportion.  By  his  bill 
he  alleged  that  Messrs.  Colman  and  Lawrie  had  agreed  to  take  £400  as  his  share,  to 
be  secured  by  two  bills  of  exchange  and  a  deposit  of  dock  warrants  for  certain  wines, 
and  that  they  were  to  give  him  an  indemnity  from  all  further  liability  under  this 
order;  but  that  he  had  been  obliged  to  pay  £847,  .5s.  lid.  and  got  no  indemnity, 
thus  leaving  a  very  small  amount  to  be  paid  by  each  of  the  other  members  of  the 
committee.  Colman  (Lawrie  being  dead)  absolutely  denied  any  such  agreement, 
though  he  admitted  the  bills  had  been  taken  and  the  deposit  of  the  wine  warrants 
accepted,  but  it  was  because  they  could  get  nothing  else  from  the  Plaintiff.  He  said 
that  the  money  so  paid  bv  the  Plaintiff",  as  he  alleged,  was  not  wholly  in  respect  of 
his  contribution,  but  much  of  it  [63]  was  paid  in  consequence  of  the  compulsory  process 
adopted  to  make  him  pay,  and  the  costs  he  had  been  put  to  by  his  neglect  or  refusal 
to  pay  his  proper  quota. 

Mr.  H.  Palmer  and  Mr.  Bird,  for  the  Plaintiff,  contended  that  he  was  entitled  to 
a  contribution  in  respect  of  this  particular  matter  without  reference  to  any  other 
transaction. 

Mr.  Lloyd,  Mr.  Surrage,  Mr.  Roupell,  Mr.  Waller,  Mr.  Follett,  Mr.  H.  Morris  and 
Mr.  Hardy,  for  the  different  Defendants,  argued  that  this  suit  could  not  be  sustained 
in  its  present  form,  and  that  it  must  either  be  dismissed  or  accounts  directed,  so  as 
to  ascertain  the  complete  rights  of  the  parties.  They  contended  that,  though  the 
Plaintiff  might  have  paid  more  than  his  share  of  the  £1868  ordered  to  be  paid  upon 
the  compromise,  yet  that  he  was  a  defaulter  in  respect  of  the  general  liabilities  of  the 
company,  and  that  he  was  not  entitled  to  a  contribution  from  the  Defendants  without 
himself  making  good  what  might  be  due  from  him  as  a  shareholder  and  director  of 
the  company,  and,  consequenth-,  that  the  accounts  must  therefore  include  these 
matters;  Hansen  v.  Keating  (i  Hare,  1);  Gibson  v.  Goklsmid  (18  Beav.  584,  reversed 
by  the  Lords  Justices) ;  Han-son  v.  Saimiel  (Craig  &  Ph.  161). 

The  M.\ster  ok  the  Eolls  [Sir  John  Romilly].  I  do  not  think  the  Court,  on 
this  occasion,  has  jurisdiction  to  direct  the  expensive  inquiries  or  accounts  which 
have  been  insisted  on  by  the  Defendants. 

The  view  which  I  take  of  the  case  is  shortly  this  :  [64]  the  facts  may  be  thus 
stated  : — Certain  members  of  a  partnership  file  a  bill  against  other  members,  who  fill 
the  character  of  managing  committee,  alleging  acts  of  misconduct  and  seeking  to 
make  them  personally  liable  to  pay  a  large  sum  of  money.  The  Defendants  to  that 
suit  compromise  and  agree  to  pay  £1868  to  the  Plaintiff"  and  the  other  members  in 
order  to  put  an  end  to  the  litigation.  The  present  Plaintiff',  being  one  of  the 
Defendants  to  the  former  suit,  has  paid  £847,  which  is  more  than  his  share  of  the 
£1868,  and  he  files  the  present  bill  for  contribution.     The  answer  is,  "You  are  not 
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entitled  to  any  contribution  from  us  until  you  have  wound  up  the  affairs  of  the 
partnership,  and  ascertained  the  rights  and  liabilities  of  all  the  parties,  and  paid  your 
share."  This,  however,  is  properly  the  subject  of  a  distinct  suit,  and  it  involves 
different  rights,  and  requires  different  parties  to  it.  It  might  as  well  be  said  that, 
if  there  happened  to  be  very  many  other  transactions  between  these  parties,  the 
Plaintiff  could  not  come  to  settle  one  without  at  the  same  time  settling  all  the  others. 
The  Defendants  must  file  a  cross-bill  to  take  the  accounts  of  the  partnership,  making 
all  persons  interested  parties,  in  order  that  their  rights  and  liabilities  may  be  ascer- 
tained. They  may  then  insist  that  they  are  not  bound  to  make  good  the  amount  of 
their  contribution  in  respect  of  the  £1868  until  Plaintiff  has  made  good  to  them  what 
is  due  on  the  other  matters.  That,  however,  would  be  a  separate  matter,  and  to 
obtain  such  relief  a  cross-bill  must  be  filed.  In  such  a  case,  I  should  be  disposed  to 
say  that  the  Plaintiff  could  not  get  what  is  due  to  him  on  the  one  account  without 
making  good  to  the  partnership  what  is  due  from  him. 

In  the  absence  of  such  cross-suit,  I  cannot,  however,  take  those  accounts  or  enter 
into  these  matters. 

[65]  I  am  disposed  to  ascertain,  by  an  inquiry,  the  particulars  of  the  agreement, 
and  to  direct  an  inquiry  on  the  footing  of  it. 


[65]     Payne  v.  Little.    JuIi/  27,  28,  1855. 

Special  examiners  are  entitled  to  a  fee  of  five  guineas  a  day  only,  and,  semble,  their 
clei'ks  are  entitled  to  five  shillings  j)er  diem.  No  extra  fee  is  payable  for  an  extended 
sitting  during  a  day,  nor  for  the  preliminary  labour  of  reading  the  papers. 

A  question  arose  in  this  case  as  to  the  proper  fee  to  be  allowed  a  gentleman  of 
the  Bar,  who  had  acted  as  special  examiner  in  London.  The  case  being  one  of  great 
complexity,  a  fee  of  thirty  guineas  had  been  marked  by  the  solicitor  for  reading  the 
papers  preliminary  to  the  examination,  and  £6,  Gs.  a  day  had  been  charged  by  the 
e.xaminer  and  his  clerk,  the  daily  attendance  at  his  chambers  having  been  of  consider- 
able length. 

On  taking  up  the  depositions,  one  of  the  parties  objected  to  pay  his  share  of  these 
fees,  and  the  examiner's  clerk  declined  parting  with  them.      This  gave  rise  to  the 
question  as  to  the  proper  amount  of  fees  payable. 
Mr.  Morris,  for  the  dissentient  party. 
Mr.  G.  W.  Collins,  contra. 

The  Master  of  the  Eolls  said  he  would  consider  the  case. 
Jahj  28.  The  Master  of  the  Rolls  [Sir  John  Romilly].  In  this  case,  the 
question  brought  before  me  was  what  fee  ought  to  be  allowed  to  a  special  examiner 
appointed  by  this  Court.  I  have  consulted  others  on  the  subject,  and  the  result  is 
that  I  am  of  opinion  that  [66]  £5,  5s.  per  diem,  and  no  more,  ought  to  be  allowed  to 
a  special  examiner.     (Ordines  Can.  329.) 

I  am  of  opinion  that  the  length  of  the  meeting  cannot  affect  the  amount  of  the 
fee  ;  the  special  examiner  is  bound  to  give  the  whole  of  a  legal  day  for  the  purpose. 
I  also  think  that  no  fee  ought  to  be  allowed  for  reading  the  papers.  This  is  what 
ought  to  be  allowed  at  present,  but  it  is  probable  that  some  General  Orders  will  be 
made  in  Michaelmas  term  which  will  regulate  the  matter.  In  the  meantime,  as  I 
must  dispose  of  this  case,  and  I  think  the  special  examiner  ought  to  receive  from  the 
solicitor  so  much  as,  together  with  what  he  has  already  received,  will  make  up  five 
guineas  a  day,  together  with  the  fees  to  his  clerk,  which  I  presume  to  be  5s.  a  day. 

The  solicitor  must  personally  undertake  to  pay  what,  if  anything,  shall  be  further 
nllowed  under  any  General  Order  of  the  Court. 

Having  stated  my  opinion,  it  will  be  better  not  to  draw  up  any  order  on  the 
suliject. 
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[67]     III  re  Bright's  Trust.    June  11,  12,  21,  1855. 

[S.  C.  3  W.  R.  544.] 

Bequest  of  residue  to  A.  for  life,  and,  after  her  decease,  a  gift  of  £3000  each  to  B. 
aud  C.  (granddaughters)  for  their  absolute  use ;  and  if  either  of  them  should  be 
dead  at  the  decease  of  A.,  her  £3000  was  to  go  to  the  granddaughter  who  should 
be  then  living;  but  in  case  such  granddaughter  should  have  left  children,  they 
were  to  take  her  legacy.  B.  died  first,  leaving  children  ;  C.  then  died  without 
issue,  leaving  A.  surviving.  On  the  death  of  A. :  Held,  that  C.'s  legacy  was  vested 
and  passed  to  her  representatives. 

The  testator  by  his  will,  dated  in  1829,  bequeathed  his  personal  estate  to  three 
trustees,  upon  trust  to  convert  and  invest,  and  pay  the  income  to  his  daughter  Mary 
Bright  for  life,  and,  after  her  decease,  he  directed  his  trustees,  out  of  the  trust  funds, 
to  pay  the  sum  of  £3000  unto  each  of  his  granddaughters  Jesse  and  Kose,  for  their 
own  absolute  use  and  benefit  respectively  ;  and  if  either  of  his  said  gi-anddaughters 
should  be  dead  at  such  the  time  of  the  decease  of  Mary  Bright,  then  he  directed  that 
the  sum  of  £3000  thereby  given  to  such  granddaughter  should  go  and  be  paid  to  his 
granddaughter  who  should  be  then  living  for  her  own  absolute  use  and  benefit,  to 
whom,  in  that  event,  he  gave  and  bequeathed  the  same  accordingly.  Provided 
always,  and  he  thereby  declared,  that  in  case  either  of  his  said  granddaughters,  so 
dying  as  aforesaid,  should  have  been  married,  and  should  have  left  any  child  or 
children  her  surviving,  then  that  the  trustees  should  stand  possessed  of  the  said  sum 
of  £3000  thereinbefore  bequeathed  to  his,  her  or  their  said  mother,  upon  trust  "  for 
all  such  children." 

And  after  payment  of  the  two  legacies  of  £3000  and  £3000,  the  testator  gave  the 
stocks,  &c.,  on  which  the  residue  should  be  invested,  to  his  daughter-in-law  Jean, 
and  his  three  grandsons  equally,  with  benefit  of  survivorship  if  either  of  them  died 
in  the  lifetime  of  Mary  Bright,  but  if  any  grandson  so  dying  left  children,  they  were 
to  take  their  parent's  share. 

And  he  directed  that  if  all  his  said  grandchildren  and  [68]  the  said  Jean  Bright 
should  die  in  the  lifetime  of  his  daughter  Mary  Bright,  and  his  grandchildren  without 
leaving  issue  as  aforesaid,  then  all  his  trust  moneys,  &c.,  should  be  in  trust  for  his 
daughter  Mary  Bright. 

The  testator  died  in  1831  ;  Jesse  died  in  1844,  leaving  three  children  ;  Rose  died 
in  1847  without  issue,  and  Mary  Bright  died  in  1854. 

The  legacy  of  £3000  bequeathed  to  Rose  was  claimed,  first,  by  her  administrator; 
secondly,  by  the  residuary  legatees  ;  and,  thirdly,  by  the  ne.xt  of  kin  of  the  testator. 
The  question  was  discussed  upon  petition  presented  for  payment  of  the  fund  out  of 
Court. 

Mr.  Koupell  and  Mr.  C.  C.  Barber,  for  the  residuary  legatees,  contended  that  as 
the  legacies  did  not  e.xist  till  the  time  of  raising  them  arrived,  and  as  the  grand- 
daughters of  the  testator  died  in  the  lifetime  of  Mary  Bright,  that  time  never 
arrived  ;  consequently  the  legacies  never  became  raisable  or  payable,  but  sunk  into 
the  residue.  And,  at  all  events,  that  Rose  having  died  without  issue  before  the  time 
the  legacy  became  raisable,  it  never  took  effect,  but  remained  part  of  the  residue. 
They  cited  Beck  v.  Burn  (7  Beav.  492). 

Mr.  Lloyd,  in  the  same  interest,  also  contended  that  there  was  no  gift  to  the 
granddaughters  until  after  the  death  of  Mary  Bright,  and  that  the  intention  was 
that  the  legatees  should  take  nothing  unless  they  both  survived  the  tenant  for  life. 
He  cited  Pope  v.  Whikomhe  (3  Russ.  124). 

Mr.  R.  Palmer  and  Mr.  Kenyon,  for  the  next  of  kin  of  the  testator. 

[69]  The  M.\ster  of  the  Rolls  intimated  that  he  had  no  doubt  that  the  next  of 
kin  were  not  entitled. 

Mr.  C.  Hall,  Mr.  H.  Stevens,  Mr.  Williamson  and  Mr.  W.  H.  Clarke,  for  other 
parties.. 

Mr.  Follett  and  Mr.  Prendergast,  for  the  administrator  of  Rose,  contended  that 
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the  legacy  to  Rose  was  an  absolute  vested  interest  in  the  first  instance,  but  liable  to 
be  divested  in  a  particular  event,  viz.,  on  her  death  in  the  lifetime  of  Jesse  and  Mary 
Bright.  That  this  had  not  happened,  as  she  survived  the  former,  and  that  notwith- 
standing her  death  in  the  lifetime  of  Mary  Bright,  the  gift  was  an  absolutely  vested 
and  transmissible  interest,  and  passed  to  her  legal  personal  representative  ;  Hanisan  v. 
Foreman  (5  Ves.  207) ;  Beni/on  v.  Maddison  (2  Bro.  C.  C.  75) ;  Smither  v.  Willock  (9  Yes. 
233) ;  IFhiitell  v.  Dudin  (2  Jac.  &  W.  279) ;  1  Rop.  Leg.  (p.  62-t  {4th  edit.) ). 

Mr.  Bagshawe  and  Mr.  Bristowe,  in  the  same  interest,  cited  Browne  v.  Lord  Keni/on 
(3  Madd.  410) ;  Siurgess  v.  Pearson  (4  Madd.  411) ;  liing  v.  Hardwick  (2  Beav.  3-52). 

Mr.  C.  C.  Barber,  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  My  present  impression  is,  that 
the  legacy  to  Rose  was  an  interest  vested  in  her  at  the  death  of  the  testator,  but  I  will 
consider  the  point. 

[70]  June  1 2.  The  Master  of  the  Rolls.  I  have  looked  at  the  cases  and  I 
am  confirmed  in  my  opinion  that  this  is  a  vested  legacy. 

Where  payment  is  postponed  for  the  convenience  of  the  estate,  as  where  an  estate 
is  given  to  one  for  life,  with  remainder  to  another  in  fee,  charged  with  the  payment 
of  legacies  to  other  persons,  on  the  death  of  the  tenant  for  life,  the  legacies  are  vested 
on  the  death  of  the  testator,  although  the  payment  is  postponed.  I  am  confirmed  in 
my  first  impression,  that  the  legacy  of  £3000  is  vested  in  Rose,  and  the  fact  of  there 
being  a  contingent  gift  over  of  the  whole  residue,  which  might  have  arisen  in  case  of 
all  the  grandchildren  dying  before  the  death  of  the  tenant  for  life,  does  not,  in  my 
opinion,  vary  the  case.  The  authorities  are  numerous  that  such  a  gift  over  does  not 
make  a  legacy  contingent,  although  it  may  have  an  influence  on  the  Court  in  putting  a 
construction  on  the  dispositions  of  the  will. 

The  result  is,  that  the  legacy  is  vested.  I  will  make  a  declaration  to  that  eftect, 
and  the  proper  order  consequential  upon  it. 


[71]     Armstrong  v.  Armstrong  (Xo.  1).     August  3,  1854. 

[S.  C.  2  W.  R.  678]. 

Between  the  date  of  a  bill  of  sale  of  shares  of  a  ship  and  the  entry  of  the  transfer  on 
the  register,  the  purchaser  had  notice  that  the  vendor,  though  the  shares  were 
registered  in  his  name,  was  a  trustee.  The  case  presenting  a  priind  facie  appearance 
of  fraud,  the  Court  granted  an  interim  injunction  to  restrain  the  purchaser  from 
dealing  with  the  shares  or  indorsing  the  transfer  on  the  certificate  of  registry,  so  as 
to  insure  the  effective  determination  of  the  questions  at  the  hearing. 

Thomas  Armstrong  and  the  Defendant  William  Richardson  were  joint  owners  of 
a  ship  called  "The  Amethyst,"  the  former  being  entitled  to  twenty-one  sixty-fourths, 
and  the  latter  to  the  remaining  shares. 

In  August  1851  "The  Amethyst"  foundered  at  sea,  and  a  sum  of  £1230  became 
payable  to  the  owners,  in  the  proportion  of  their  respective  shares,  for  insurance  on 
the  ship  and  freight.  It  was  then  arranged  between  them  that  another  ship  should 
be  purchased,  in  which  they  should  be  interested  in  the  same  proportions,  and  that  the 
insurance  money  should  be  applied  in  part  payment  of  the  purchase-money.  Accord- 
ingly, on  the  13th  of  September  1851,  an  agreement  was  entered  into  for  the  purchase 
of  a  newly-built  ship,  called  "The  William  Richardson,"  at  the  price  of  £2500,  the 
balance  whereof,  beyond  the  insurance  money,  together  with  some  additional  outlay, 
was  paid  or  secured  by  Richardson,  who  it  was  understood  (as  alleged  by  the  Plaintiffs) 
was  to  retain  the  profits  on  Thomas  Armstrong's  shares,  in  liquidation  of  the  remaining 
part  of  his  proportion  of  the  purchase-money,  as  he  had  previously  done  in  the  case  of 
"The  Amethyst." 

The  agreement  for  purchase  and  the  receipt  for  the  deposit  wore  both  in  the  names 
of  William  Richardson  and  Thomas  Armstrong,  but  all  matters  connected  with  the 
agreement  and  purchase  were  managed  by  Richardson  and  the  Defendant  Thomas 
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Cassop  Arm-[72]-3troiig  (the  eldest  son  of  Thomas  Armstrong),  who,  as  the  Plaintirt'> 
alleged,  acted  as  the  agent  of  his  father. 

On  the  8th  of  October  1851,  "The  William  Richardson"  was  registered  in  tlic 
names  of  William  Richardson  and  Thomas  Cassop  Armstrong,  as  the  owners,  in  the 
proportions  of  forty-three  to  twenty-one  shares. 

The  ship  soon  after  set  sail  for  Alexandria,  Thomas  Cassop  Armstrong  being  the 
master,  as  he  had  previously  been  of  "The  Amethyst."  After  her  departure,  and 
on  the  20th  of  October  1852,  Thomas  Armstrong  died,  having  by  his  will  given  his 
whole  personal  estate  equally  to  the  Defendant  Thomas  Cassop  Armstrong  and  his 
other  children.  The  Plaintifls  took  out  letters  of  administration  to  their  father's  estate, 
and  having  discovered  that  the  twenty-one  sixty-fourth  shares  were  registered  in  the 
name  of  the  Defendant  Thomas  Cassop  Armstrong,  and  that  by  a  bill  of  sale,  dated 
the  27th  of  November  1852,  he  had  transferred  five  of  the  shares  to  Richardson, 
communications  took  place  between  the  parties,  in  the  course  of  which,  Thomas  Cassop 
Armstrong  admitted  that  the  twenty-one  sixty-fourths  were  the  property  of  his  father, 
and  alleged  that  the  five  shares  had  l>oen  transferred  by  him,  in  discharge  of  the 
balance  due  on  his  proportion  of  the  purchase-money  not  already  paid  out  of  the 
profits. 

Thereupon,  and  upon  the  representation  of  the  Defendant  Thomas  Cassop  Armstrong 
that  a  sale  of  the  shares  would  deprive  him  of  the  command  of  the  ship,  the  Defendant 
Thomas  Cassop  Armstrong  signed  a  memorandum  of  agreement,  dated  the  8th  of 
March  1853,  whereby,  after  reciting  that  the  insurance  money  was  the  property  of 
Thomas  Armstrong,  that  sixteen  sixty-[73]-fourth  shares  of  "  The  William  Richardson  " 
were  registered  in  the  name  of  Thomas  Cassop  Armstrong,  as  trustee  for  Thomas 
Armstrong,  and  that  the  Plaintiffs  had  agreed  to  allow  Thomas  Cassop  Armstrong 
"  to  navigate  the  said  shares  in  the  said  ship  for  twelve  months,"  Thomas  Cassop 
Armstrong  agreed  to  account  to  the  Plaintiffs,  as  administrators  of  Thomas  Armstrong, 
for  the  profits  of  the  ship,  from  the  time  she  was  purchased  with  the  insurance  money 
of  Thomas  Armstrong,  and  at  the  expiration  of  that  period  to  sell  the  shares  and  pay 
over  the  proceeds  thereof,  to  be  divided  according  to  the  will  of  Thomas  Armstrong, 
one-fourth  to  Thomas  Cassop  Armstrong,  and  the  remainder  to  the  Plaintiffs  and  the 
representatives  of  a  decea.sed  son. 

No  account  of  profits  was  rendered  by  Thomas  Cassop  Armstrong,  nor  would  he, 
on  being  applied  to  in  pursuance  of  the  agreement,  concur  in  a  sale,  and  on  the  22d 
of  June  1854  the  solicitors  of  the  Plaintifls  gave  notice  to  the  Defendant  Richardson 
and  his  solicitors  of  the  Plaintiffs'  title,  as  administrators,  to  the  twenty-one  sixty- 
fourths,  and  demanding  an  account  of  the  profits  and  a  statement  of  the  consideration 
for  the  five  shares  transferred  to  Richardson.  The  solicitors  of  Richardson  di.s- 
claimed  all  liability  to  account,  as  required,  but  made  an  offer,  without  prejudice,  to 
compromise. 

On  the  30th  of  June  1854  the  Plaintiffs  found,  by  examining  the  Custom  House 
books,  that  the  Defendant  Thomas  Cassop  Armstrong  had,  by  a  bill  of  sale  dated  the 
8th  of  the  same  month,  transferred  the  remaining  sixteen  sixty-fourths  to  the 
Defendant  Richardson,  but  they  alleged  that  the  bill  of  sale  was  not  entered  till  the 
same  30th  of  June,  or  at  all  events  till  after  the  notice  of  the  22d  of  June,  and  this 
was  not  denied.  [74]  The  ship  had  sailed  on  the  28th  of  June.  The  Plaintifls  by 
this  bill  prayed  an  account  of  profits,  a  transfer  to  the  administrators  of  Thomas 
Armstrong  or  a  sale,  and  an  injunction  to  restrain  the  Defendants  from  selling  or 
transferring  the  twenty-one  sixty-fourths,  and  from  parting  with  the  certificate  of 
registry,  and  from  causing  any  entry  of  sale  to  be  made  in  the  registry  book,  or  any 
indorsement  thereof  on  the  certificate. 

The  Defendant  Thomas  Cassop  Armstrong  being  on  a  voyage,  the  Plaintifi"s 
moved  for  an  injunction  in  the  terms  of  the  prayer,  as  against  the  Defendant 
Richardson. 

The  Defendant  Richardson  by  his  affidavit  stated  that,  from  a  conversation  he  had 
with  Thomas  Armstrong,  he  believed  he  had  given  the  Defendant  Thomas  Cassop 
Armstrong  the  insurance  money,  and  he  had  therefore  always  treated  him  and  not 
his  father  as  the  real  owner,  after  his  last  account  in  respect  of  "  The  Amethyst:" 
that  all  the  accounts  as  to  "The  William  Richardson,"  both  before  and  after  the 
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death  of  Thomas  Armstrong,  had  been  settled  by  him  with  the  Defendant  Thomas 
Cassop  Armstrong ;  that  he  had  never  been  asked  either  by  Thomas  Armstrong  or 
the  Plaintiffs  to  account  till  the  letter  of  the  22(1  of  June  1854  ;  that  on  being  then 
informed  by  the  Defendant  Thomas  Cassop  Armstrong  of  the  claims  made  against 
him  by  the  Plaiiitirt's,  which  he  foresaw  might  interfere  with  the  working  of  the  ship, 
he  procured  the  bill  of  sale  of  the  8th  of  June  1854,  but  in  ignorance  of  the  memo- 
randum of  the  agreement  of  the  8th  of  March  1853,  and  of  the  letter  of  the  22d  of 
June  1854  ;  that  the  consideration  of  the  bill  of  sale  was  the  fair  value,  as  was  also 
the  consideration  for  the  five  sixty-fourth  shares,  and  that  the  agreement  for  the 
purchase  of  "The  AVilliam  Rich-[75]-ardson  "  and  the  receipt  for  deposit  were,  by 
mistake,  in  the  name  of  Thomas  Armstrong  instead  of  the  Defendant  Thomas  Cassop 
Armstrong. 

The  Plaintiffs  by  their  affidavits  denied  the  alleged  conversation  between  the 
Defendant  Kichardson  and  Thomas  Armstrong,  and  stated  that  Thomas  Armstrong 
became  interested  in  both  ships  to  give  employment  to  his  son  ;  that  the  accounts  as 
to  "The  Amethyst"  were  all  settled  by  the  Plaintiff  James  Armstrong  (who  acted  for 
his  father,  an  infirm  old  man),  with  the  son  of  the  Defendant  Richardson,  and  some- 
times, but  not  often,  with  Thomas  Cassop  Armstrong  himself,  but  never  with  the 
Defendant  Richardson  ;  that  the  sums  due  for  profits  were,  from  time  to  time,  paid 
over  to  Thomas  Armstrong,  the  account  being  signed  by  the  Plaintiff"  James 
Armstrong,  and  that  Thomas  Armstrong  requested  applications  to  be  made  to  the 
Defendant  Richardson  for  an  account  of  profits  of  the  new  ship,  but  no  application 
had  been  made,  because  it  was  supposed  that  the  balance  due  for  purchase-money  had 
not  been  fully  liquidated. 

Mr.  R.  Palmer  and  Mr.  Thomas  Stevens,  in  support  of  the  motion,  contended  that 
the  registration,  of  the  shares  in  the  name  of  Thomas  CassopJArrastrong  was  fraudulent, 
he  being  the  mere  agent  and  trustee  of  his  father,  who  supposed  they  had  been 
registered  in  his  own  name,  and  that  the  Court  ought  therefore  to  prevent  the  legal 
title  in  Richardson  being  perfected,  by  the  indorsement  of  the  transfer  on  the 
certificate  after  the  return  of  the  ship.  They  cited  Mcstaer  v.  Gillespie  (11  Ves.  621)  ; 
Speldl  v.  Lechiiwre  (13  Ves.  588) ;  Ex  park  Yallop  (15  Ves.  60). 

[76]  Mr.  Roupell  and  Mr.  W.  Forster,  for  the  Defendant  Richardson.  There  has 
been  no  fiaud.  [The  Master  of  the  Rolls.  I  am  satisfied  as  to  the  fairness  of 
the  transaction,  so  far  as  relates  to  the  five  sixty-fourths.]  And  if  there  be  no  fraud 
the  Court  will  not  interfere  ;  Lane/tan  v.  Haiian  (5  Beav.  9).  Even  where  fraud  exists 
it  must  be  very  clear  to  induce  the  Court  to  interfere,  and  in  some  instances  it  has 
refused  to  do  so,  it  being  against  the  general  policy  of  the  Registry  Acts,  which  it  is 
so  important  to  enforce  ;  Ex  parte  Yallop  (15  Ves.  60) ;  and  the  application  of  equitable 
doctrines  is  excluded  by  the  8  &  9  Vict.  c.  89,  s.  38.  The  registry  of  a  bill  of  sale 
renders  the  transfer  perfect  and  complete,  the  indorsement  of  the  transfer  on  the  bill 
of  sale  being,  by  section  39  of  the  same  statute,  only  a  ministerial  act  of  the  Custom 
House  officer. 

Mr.  R.  Palmer  was  not  heard  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  In  my  opinion  this  is  a  case 
for  restraining  the  transfer  of  the  sixteen  shares  of  "The  William  Richardson."  I 
agree  that  the  register  is  decisive,  but  there  are  cases  in  which  parties  privy  to  fraud 
are  restrained  from  exercising  the  rights  to  which  they  are  priind  facie  entitled. 
There  are  various  cases  where  a  fraud  has  been  committed,  in  which  the  Court  will 
not  interfere  against  an  innocent  person,  as,  for  instance,  against  a  purchaser  for 
valuable  consideration  without  notice.  Consider  this  case  then,  first  as  regards 
Thomas  Cassop  Armstrong,  who  is  out  of  the  jurisdiction  and  cannot  be  dealt  with 
except  to  the  extent  of  his  admissions  :  Thomas  Armstrong  became  owner  of  the  ship 
"  Ame-[77]-thyst "  to  give  employment  to  his  son,  and,  uj)  to  the  period  of  her  loss, 
the  son  accounted  for  the  freight.  Then  the  share  of  Thomas  Armstrong  in  the 
insurance  money  is  agreed  to  be  laid  out  in  the  purchase  of  a  new  ship,  and  the  sum 
of  £2500  is  to  be  given  to  a  shipbuilder  for  "The  William  Richardson,"  which  price 
is  accordingly  paid.  The  contract  is  nominally  entered  into  l)etween  Thomas 
Ainistrong  aiid  William  Richardson  of  the  one  part,  and  the  builder  of  the  other 
part,  but  the  ship  is  registered,  as  to  forty-three  shares,  in  the  name  of   William 
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Itichaiflsoii,  and  as  to  twenty-one  shares  in  the  name  of  Thomas  Cassop  Armstrong. 
Now  Thomas  Ca.ssop  Armstrong  admits  he  had  no  authority  to  register  the  shares 
in  his  own  name,  that  in  fact  he  was  not  the  owner  of  the  twenty-one  shares,  that  he 
was  liable  to  account  for  them,  and  intended  so  to  do,  and  that  his  reason  for 
registering  them  in  his  own  name  was  to  have  the  control  of  the  ship  arising  from 
ownership.  If  the  matter  stood  there,  Thomas  Armstrong  would  be  the  owner,  and 
Thomas  Cassop  Armstrong,  having  registered  them  in  his  own  name,  could  not  claim 
them  for  his  own  property,  but  if  William  Richardson  had  purchased  them  for  value 
he  would  be  entitled,  if  he  had  no  notice  of  the  fact  that  Thomas  Cassop  Armstrong's 
right  to  them  could  be  impeached  ;  but  the  opposite  is  proved  by  the  evidence  of 
^\'illianl  Kichardson  himself,  for  he  knew  that  the  father  gave  the  son  no  authority, 
and  that  there  existed  a  document  to  the  contrar}'  shewing  an  express  agreement 
entered  into  as  to  the  sale  and  distribution  of  the  proceeds  of  the  shares  ;  yet 
Kichardson,  knowing  this,  takes  a  bill  of  sale  for  the  transfer  of  the  sixteen  shares 
to  himself  for  no  consideration.  The  sale  is  therefore  not  homi  fide,  and  William 
liichardson  had  distinct  notice  that  though  Thomas  Cassop  Armstrong  was  the  legal 
owner  on  the  register,  he  had,  in  truth,  no  title  to  [78]  the  shares.  There  must, 
therefore,  be  an  injunction  as  to  the  sixteen  shares  in  order  that  matters  may  continue 
in  the  present  state  until  the  hearing  of  the  cause.  As  to  the  five  shares,  they  stand 
on  a  different  footing,  and  there  will  be  no  order  as  to  them. 

[78]     Armstroxc  v.  Arm.strong  (No.  2).     June  7,  8,  21, 1855. 
[S.  C.  24  L.  J.  Ch.  659 ;  1  Jur.  N.  S.  859  ;  3  W.  R.  563 ;  3  Eq.  R.  973.] 

The  policy  of  the  Ship  Registry  Act,  in  disregarding  interests  not  appearing  on  the 
register,  is  inapplicable  Iwth  to  the  money  arising  from  the  sale  of  a  ship  and  to 
the  produce  of  the  freight. 

A\'here  a  party  who  appears  on  the  registry  to  be  the  absolute  owner  of  a  ship,  enters 
into  an  agreement  for  valuable  consideration,  admitting  he  is  a  trustee,  and  engaging 
to  sell  the  ship  and  hand  over  the  produce  to  the  true  owner,  the  Court,  notwith- 
standing the  Ship  Registry  Act,  will  enforce  the  agreement. 

•Shares  in  a  ship  purchased  with  A.'s  money  were  registered  in  B.'s  name.  After  A.'s 
death,  B.  entered  into  an  agreement  with  his  representatives,  admitting  their  right 
and  for  valuable  consideration  agreeing  to  sell  the  shares  at  the  end  of  twelve 
months,  and  to  account  to  the  representatives  for  the  proceeds.  B.  accordingly  sold 
to  C.  Held,  that  though  the  Ship  Registry  Act  prevented  the  representatives 
enforcing  any  right  against  the  ship  itself,  still  that  they  were  entitled  to  recover 
the  purchase-money  in  the  hands  of  C. 

This  case  is  reported  ante,  p.  71,  on  the  occasion  of  its  coming  before  the  Court 
upon  a  motion  for  an  injunction. 

The  cause  now  came  on  upon  motion  for  a  decree,  when  the  facts  were  somewhat 
varied.  The  Defendant  Richard.son,  by  his  answer,  stated  that  the  sixteen  shares  of 
the  ship  "William  Richardson,"  the  subject  of  dispute  between  the  Plaintiffs  and  the 
Defendant  Thomas  Cassop  Armsti-ong,  had  been  bond  fide  sold  to  him  for  £700,  and 
he  admitted  that  he  was  accountable  for  that  sum,  as  well  as  for  £215,  19s.  Od.,  in 
respect  of  the  corresponding  proportion  of  the  ship's  freight,  to  the  persons  who  should 
be  duly  found  entitled  thereto.  The  Plaintiffs  thereupon  adopted  the  sale,  and  sought 
relief  only  in  respect  of  those  moneys,  and  relinquished  all  claim  to  the  specific  shares 
themselves.  They  claimed,  however,  to  participate  in  the  moneys  as  forni-[79]-ing 
part  of  the  assets  of  the  testator  Thomas  Armstrong's  estate,  and  they  insisted  that 
the  Defendant  Thomas  Cassop  Armstrong  was  a  mere  trustee  for  them  and  him.self, 
under  and  by  virtue  of  a  memorandum  of  agreement,  bearing  date  the  Sth  of  March 
1^53,  and  made  between  Thomas  Cassop  Armstrong  and  James  Armstrong  and  Ann 
Hutchinson,  wife  of  John  Hutchinson  of  Sunderland,  master  mariner,  the  administra- 
tors, with  the  will  annexed  of  Thomas  Armstrong,  late  of  Sunderland,  aforesaid, 
grocer,  deceased,  as  follows : — "  Whereas  Thomas  Armstrong,  during  his  life,  was 
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possessed  of  a  certain  sum  of  money  arising  from  the  insurance  received  from  the  loss 
of  the  ship  'Amethyst,'  which  was  invested  in  the  ship  'William  Richardson,'  of 
Sunderland,  and  the  sixteen  sixty-fourth  shares  thereof  were  registered  in  the  name 
of  the  said  Thomas  Cassop  Armstrong,  as  trustee  for  and  on  behalf  of  the  said 
Thomas  Armstrong,  deceased  ;  and  whereas  the  said  James  Armstrong  and  Ann 
Hutchinson  have  agreed  to  allow  the  said  Thomas  Cassop  Armstrong  to  navigate  the 
said  shares  in  the  said  ship  '  William  liichardson  '  for  twelve  months  from  this  time, 
and,  in  consideration  thereof,  the  said  Thomas  Cassop  Armstrong  hereby  agrees  to 
account  to  the  said  James  Armstrong  and  Ann  Hutchinson,  as  such  administrators  of 
the  said  Thomas  Armstrong,  for  the  gains  and  profits  of  the  said  ship,  from  the  time 
she  was  purchased  with  the  money  of  the  said  Thomas  Armstrong,  as  aforesaid,  and 
at  the  expiration  of  the  said  period,  to  sell  the  same  shares,  and  to  paj"  over  the 
proceeds  thereof,  to  be  divided  according  to  the  will  of  the  said  Thomas  Armstrong, 
deceased,  namely,  one-fourth  to  the  said  Thomas  Cassop  Armstrong,  and  the  remainder 
to  the  representatives  of  Matthew  Armstrong,  deceased,  and  the  said  James  Armstrong 
and  the  said  Ann  Hutchinson." 

[80]  This  agreement  was  signed  by  the  three  persons  parties  thereto. 

The  Plaintiffs  claimed,  under  the  will  of  Thomas  Armstrong  and  this  agreement, 
to  be  entitled  to  a  share  of  the  proceeds  of  the  sale  and  of  the  freight,  which  they 
insisted  did  not  come  within  the  provisions  of  the  Ship  Registry  Acts,  as  an  interest 
in  the  ship  itself. 

Mr.  R.  Palmer  and  Mr.  Thomas  Stevens,  for  the  Plaintiff.  The  only  question  is 
whether  this  money  does  or  not  form  part  of  the  assets  of  Thomas  Armstrong,  the 
testatoi-,  which  the  Plaintiffs,  his  legal  personal  representatives,  are  entitled  to  sue  for  and 
recover.  Here  is  an  agreement  in  writing  between  the  parties,  whereby,  after  expressly 
reciting  that  the  shares  were  registered  in  the  name  of  Thomas  Cassop  Armstrong 
as  a  trustee  for  Thomas  Armstrong,  Thomas  Cassop  Armstrong  agrees  to  account  for 
the  gains  and  profits  of  the  ship,  and  for  the  proceeds  of  the  sale  of  the  .shares,  in 
consideration  of  his  being  permitted  to  navigate  the  ship  for  a  certain  length  of  time. 
That  is  an  agreement  wholly  independent  of  the  Ship  Registry  Acts  and  the  policy  of 
the  navigation  laws,  and  the  Ship  Registry  Acts  can  in  no  way  affect  such  an  agree- 
ment. It  relates  not  to  the  ship,  but  to  the  proceeds  of  the  sale  of  the  ship,  and  is 
valid  even  though  the  agreement  might  be  inoperative  as  regards  the  ship  itself. 
They  cited  Me.daer  v.  Gillespie  (11  Ves.  (521);  Ex  parte  Yallop  (15  Ves.  60)  ;  Speldt  v. 
Lechmt've  (13  Ves.  588);  Davenport  v.  Jlliitmore  (2  Myl.  &  Cr.  177)  ;  Ladbroke  v.  Lee 
(4  De  G.  &  Sm.  106) ;  Proutincj  v.  Hammond  (S  Taunt.  688) ;  Battershy  v.  Smyth 
(3  Maddock,  110) :  Burn  v.  Carmlho  {i  Myl.  &  Cr.  690) ;  lleul  v.  Fairbanks  (13  Com. 
B.  Rep.  692). 

[81]  Mr.  Roupell  and  Mr.  W.  Forster,  for  the  Defendants,  contended  that  the 
agreement  amounted  to  an  equitable  contract  for  the  sale  of  the  ship  and  distribution 
of  the  proceeds,  which,  under  the  provisions  of  the  Ship  Registry  Act,  was  void. 
They  cited  Thompson  v.  Leake  (1  Madd.  39);  Nemnhum  v.  Graves  (1  Madd.  399,  n.) ; 
Barker  V.  Chapman  (1  Madd.  400,  n.);  Battersby  v.  Smyth  (3  Madd.  110);  Follett  v. 
Delany  (2  De  G.  &  Sm.  235) ;  Hwjhes  v.  Morru  (2  De  G.  M.  &  G.  349) ;  M'Calmont  v. 
Eankin  (8  Hare,  1  ;  2  De  G.  M.  &  G.  403);  Duncan  v.  Tindall  (13  C.  B.  Rep.  258); 
Brewster  v.  Clarke  (2  Mer.  75) ;  8  &  9  Vict.  c.  89,  ss.  34-39. 

June  21.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  nature  of  the 
case  is  this  :  Thomas  Armstrong,  the  testator,  was  part  owner  of  a  vessel  called  "  The 
Amethyst,"  which  was  lost.  He  received  his  share  of  the  insurance  money,  but 
before  this  had  been  done  he  was  desirous  to  embark  with  his  joint  owner,  the 
Defendant  Mr.  Richardson,  in  a  new  adventure  in  another  ship,  to  be  called  "  The 
William  Uichardson,"  in  which  he  was  to  have  twenty-one  sixty-fourths.  His  object 
undoubtedly  was  to  employ  his  son  Thomas  Cassop  Armstrong,  as  master  of  the  ship. 
Thomas  Cassop  Armstrong'  acted  as  his  father's  agent  in  the  matter,  and  £400,  received 
by  Thomas  Armstrong  in  respect  of  the  insurance  money,  was  applied  in  part  payment 
of  his  shai'e  in  the  new  ship,  and  the  remainder  of  his  share  of  the  purchase-money 
was  to  be  paid  out  of  the  ship's  earnings.  Thomas  Cassop  Armstrong  registered  his 
father's  shares  of  the  ship  in  his  own  name  as  owner  thereof.  There  [82]  is  some 
contest  upon  the  evidence,  whether  that  was  done  with  the  consent  and  assent  of  his 
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father  or  not,  but  in  the  view  that  I  am  about  to  state  of  the  case,  I  do  not  think  it 
material. 

Ill  October  1S52  Thomas  Armstrong,  the  father,  died,  having  by  his  will  giv n  \)i< 
property  e(iually  among  all  his  children  ;  and  in  November  following,  Thomas  (  a^-np 
Armstrong,  in  order  to  repay  a  portion  of  the  debt  remaining  due  for  the  ship,  trans- 
ferred five  of  twenty-one  sixty-fourths  to  William  Richardson,  in  part  discharge  of 
that  debt,  which  is  not  complained  of.  There  then  remained  sixteen  sixtj'-fourtlis 
standing  in  the  name  of  Thomas  Cassop  Armstrong,  and  these  form  the  subject  of 
the  present  suit.  The  Plaintiffs  applied  to  Thomas  Cassop  Armstrong,  and  tlioy 
stated  that  the  one-fourth  of  the  ship  belonged  to  the  testator,  having  been  bought 
with  his  money,  and  that  he  ought  therefore  to  account  for  it,  and  make  it  good  to 
the  testator's  estate.  Thereupon  a  considerable  number  of  letters  passed  between  the 
parties  upon  this  subject,  and  some  of  them  are  very  material.  One  was  written 
from  Cardift"  upon  his  return  from  a  voyage,  in  which  he  expressly  states  that  it  is 
desirable  not  to  transfer  the  ship  into  the  names  of  these  additional  persons,  but  to 
make  an  arrangement  l)y  which  they  can  have  the  benefit  of  the  ship,  impliedly 
therefore  admitting  and  in  fact  he  nowhere  disputes  the  claim  made  by  his  brother 
and  sister;  and  in  all  his  letters,  and  evidently  understanding  the  whole  matter,  he 
speaks  distinctly  and  plainly  on  the  subject,  as  to  the  course  he  is  dispo.sed  to  adopt. 
Thereupon,  after  his  return  and  subsequently  to  these  letters,  he  enters  into  an  agree- 
ment which  forms  the  groundwork  of  the  decree,  which  I  think  the  Plaintiffs  are 
entitled  to.  I  refer  to  the  letters  because  they  establish  that  Thomas  Ca.ssop 
Armstrong  clearly  under-[83]-stood  what  he  was  about,  and  shew  what  he  considered 
the  Plaintiffs  entitled  to  and  what  he  intended  to  do,  and  further  that  this  agreement 
really  carried  into  etlect  that  intention.  The  agreement  was  as  follows.  [His  Honor 
here  read  it.     (See  21  Beav.  79.)] 

The  question  is,  what  is  the  effect  of  this  memorandum,  taken  in  conjunction  with 
the  facts  which  have  actually  occurred.  It  has  been  argued  that  this  memorandum 
cannot  give  any  person,  except  Thomas  Cassop  Armstrong,  any  intciest  in  the  ship, 
for  that  would  be  contrary  to  the  navigation  laws  and  to  the  policy  of  them  :  you 
cannot,  it  is  said,  by  possibility,  give  to  any  person,  except  those  whose  names  appear 
in  the  register,  any  interest  in  a  ship,  and  no  interest  in  a  ship  can  be  conveyed  except 
in  the  manner  provided  for  by  the  Act  of  Parliament.  I  concur  in  that  argument, 
and  my  decree  is  not  founded  upon  any  dissent  from  a  proposition  so  expres.sed. 
Before  I  state  my  opinion  on  this  agreement,  and  the  facts  coiuiected  with  it,  I  will 
proceed  to  state  w'hat  has  subsequently  occurred.  In  the  first  place,  Thomas  Cassop 
Armstrong  clearly  admits,  as  he  did  in  his  letters,  that  he  considers  himself  bound 
in  justice  [not  to  use  any  expression  that  would  involve  any  question  either  of  law 
or  equity],  to  treat  his  brothers  and  sisters  as  equally  interested  in  this  property  with 
himself,  as  being  a  part  of  the  testator's  estate,  and  the  facts  stated  upon  the  memo- 
randum are  borne  out  by  the  rest  of  the  evidence  in  this  cause.  Upon  that,  what 
takes  place  is  this  : — He  sells  the  sixteen  sixty-fourths  to  William  Ilicbardson,  who 
admits  he  is  accountable  for  the  price  of  those  sixteen  sixty-fourths  to  such  persons 
as  may  be  entitled  to  receive  it.  He  undoubtedly  is  of  opinion  that  Thomas  Cassop 
[84]  Armstrong  is  the  person  entitled  to  receive  the  price  of  the  sixteen  sixty-fourths, 
but  he  admits  he  is  bound  to  account  for  the  price  of  those  sixteen  sixty-fourths. 
The  sixteen  sixty-fourths  of  the  ship  have  been  transferred  to  him,  according  to  the 
directions  contained  in  the  navigation  laws  and  the  Ship  Registry  Acts,  and  William 
Richardson  is  now  the  full  and  entire  owner  of  the  whole  of  the  ship.  He  also  admits 
that  he  is  bound  to  account  for  the  freight  of  the  ship,  everything  due  to  him  being 
admitted  to  be  paid.  Those  two  sums  he  admits  to  be  <£700,  for  the  price  of  the 
one-fourth  of  the  ship,  and  £215,  19s.  for  the  amount  of  the  freight,  making  together 
a  sum  of  about  £91G,  which  the  Plaintiffs  claim  to  have  divided  among  them,  and 
the  question  is,  whether  they  are  so  entitled.  I  am  of  opinion  that  this  memorandum 
of  agreement  did  not  give  them  any  right  in  the  ship  ;  that  they  could  not  have  trans- 
ferred or  prevented  the  transfer  of  the  shares  in  the  ship  which  was  proposed  to  be 
made  by  Thomas  Cassop  Armstrong,  and  certainly  they  ought  not  to  prevent  any 
transfer  being  made  by  him  for  valuable  consideration.  The  agreement  was  this: 
not  that  they  were  to  be  owners  of  the  ship,  for  Thomas  Cassop  Armstrong  had 
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himself,  in  one  of  the  letters  to  which  I  have  referred,  pointed  out  either  the  incon- 
venience or  the  difficulty  of  accomplishing  that  object ;  but  Thomas  Cassop  Armstrong 
was  himself  to  sell  the  ship,  and  they  were  then  to  become  entitled  to  have  the 
proceeds  of  one-fourth  of  the  ship  divided  among  them.  He  sells  the  ship,  and  thus 
acts  in  conformity  with  this  memorandum.  Having  sold  the  ship  and  received  the 
raonev  (for  I  treat  the  money  in  the  hands  of  William  Richardson  as  exactly  in  the 
same  situation),  the  question  is,  whether,  in  that  state  of  circumstances,  this  memo- 
randum is  not  sufficient  to  entitle  the  Plaintiffs  to  a  share  in  the  produce  of  the  ship, 
and  in  the  earnings  of  the  ship  in  the  [85]  hands  of  Thomas  Cassop  Armstrong,  or 
of  William  Kichardson,  who  is  ready  to  pay  it  to  the  persons  entitled  to  it. 

I  think  it  unnecessary  to  go  into  those  authorities,  which  were  very  material, 
undoubtedly,  upon  the  motion  for  the  injunction,  such  as  the  case  of  MeMm-r  v. 
CriUespu  (11  Ves.  621),  and  those  other  cases  which  lay  down  the  principle  that,  upon 
evidence  of  fraud,  this  Court  would  interfere  to  prevent  the  sale  of  ships,  because  it 
appears  to  me  that  this  is  a  question  relating  simply  to  the  produce  of  the  sale  of  a 
ship,  the  division  of  which  has  been  settled  by  an  agreement,  in  my  opinion,  binding 
upon  the  parties.  I  am  at  a  loss  to  understand,  if  the  argument  is  pushed  to  its  full 
extent,  how  the  Court  could  get  over  the  inevitable  fraud  and  evils  which  would 
result  from  deciding  according  to  the  Defendant's  contention  ;  the  consequence  would 
be,  to  hold  that  the  navigation  laws  not  only  prevent  any  right  in  a  ship,  except  for 
those  whose  names  appear  upon  the  register,  but  also  in  the  produce  of  the  ship. 
Take  this  case,  which  is  of  daily  occurrence  :  A  shipowner  dies  possessed  of  a  large 
number  of  ships,  and  he  appoints  executors,  is  it  to  be  contended  that,  having  left 
directions  that  his  ships  should  be  sold  and  the  money  divided  among  his  legatees  in 
certain  proportions,  the  executors  may  say,  "  This  is  our  ship,  we  are  entitled  to  it 
by  law,"  which  would  be  the  case,  because  the  ship  would  appear  on  the  register  in 
their  names.  Could  they  be  allowed  to  say,  "  We  have  sold  the  ship,  and  as  no 
interest  can  be  given  in  it  by  any  act,  except  that  specified  in  the  Registry  Act,  so 
neither  can  it  be  given  in  the  proceeds  of  the  ship,  and  therefore  the  ceduis  que  trust 
under  the  testator's  will  cannot  call  on  us  to  account  for  the  produce."  I  apprehend 
it  is  [86]  quite  impossible  that  the  principle  can  be  carried  to  such  an  extent. 
Suppose  the  owner  of  a  ship  enters  into  a  contract  with  another  person  for  valuable 
consideration,  and  says,  "  I  agree  to  sell  the  ship  and  divide  the  proceeds  between 
you  and  me,  in  consideration  of  your  doing  some  particular  act."  I  admit  that  this 
gives  no  interest  in  the  ship,  but  when  he  sells  the  ship  and  becomes  possessed  of  the 
proceeds,  would  this  Court  say  that  this  case,  involving  merely  a  question  as  to  the 
right  to  a  sum  of  money,  is  open  to  the  evils  which  the  navigation  laws  and  the  Ship 
Registry  Act  were  intended  to  prevent,  so  that  nobody  can  acquire  any  interest  in 
the  proceeds  of  a  ship,  because  it  is  desirable  that  no  foreigner  shall  have  any  interest 
in  the  ship  itself  \     I  apprehend  that  the  argument  cannot  be  maintained. 

Thomas  Cassop  Aimstrong,  when  he  entered  into  this  contract,  knew  that  the 
Plaintiff's  claimed  as  against  him  the  assets  of  his  father,  that  which  had  been  applied 
in  the  purchase  of  the  ship,  and  that,  at  any  rate,  he  was  liable  to  them  for  the  money 
of  the  father  which  he  had  applied  in  payment  of  the  ship,  unless  he  could  shew  that 
the  father  had  given  it  to  him,  which  indeed  the  evidence  entirely  fails  in  shewing. 
Is  not  this  a  sufficient  consideration  to  support  an  agreement  of  this  description,  the 
facts  shewing  that  the  testator's  money  was  in  fact  applied  in  payment  of  this  ship  ? 
In  my  opinion,  this  is  quite  sufficient  to  make  the  agreement  for  the  division  of  the 
money  arising  from  the  sale  of  the  ship,  in  the  hands  of  the  registered  owner,  valid 
and  effective. 

The  cases  that  have  been  cited  do  not  appear  to  me  to  touch  or  affect  the  \'iew 
which  I  take  of  this  case.  Brewster  v.  Clarke  (2  Mer.  T.'))  was  not  a  case  of  fraud, 
neither  was  Thompson  v.  Leake  (1  Madd.  39),  it  was  a  case  of  [87]  mistake.  Xeumham 
V.  Graves  (1  Madd.  399,  n.)  was  not  a  case  of  fraud  ;  Baltersbij  v.  Smyth  (3  Madd.  110) 
was  a  case  of  agreement  for  the  sale  of  a  share  in  the  ship  ;  the  bill  was  filed  for  that 
purpose,  and  a  demurrer  was  allowed.  In  all  those  cases  an  endeavour  was  made,  by 
means  of  the  contract  between  the  parties  or  of  their  acts,  to  obtain  a  share  in  an 
existing  ship,  then  registered  in  the  name  of  another  person.  The  case  of  Follett  v. 
Delaiuj  (2  De  G.  &  Sm.   235)  is  of  that  description,  and  in   that  case,  the  Vice- 


792  ARMSTRONG    t\    ARMSTRONG  21  BEAV.  88. 

Chancellor  expressly  points  out  that  he  does  not  express  any  opinion  on  what  woulil 
have  been  the  result  if  it  had  l)een  a  case  of  fraud.  The  case  of  M'Culiuoiil  v.  liankin 
(2  T>e  G.  M.  iV;  G.  403)  appears  to  be  very  important  in  this  view  of  the  case  ;  it  lays 
down,  expressly,  that  no  interest  in  the  ship  can  be  acquired  in  such  cases,  and  it 
also  points  out  that  although  the  Court  has  frequently  spoken  of  fraud  making  an 
exception,  there  is  no  case  to  be  found  in  the  books  in  which  the  particular  fraud 
which  would  create  an  interest  in  a  ship  has  occurred  ;  but  the  Lord  Chancellor 
expressly  says  that  his  decision  is  not  in  any  degree  to  affect  the  case  relating  to  the 
produce  arising  from  the  sale  of  the  ship.  The  passage  to  which  I  refer  is  this 
(2  De  G.  M.  &  G.  424) : — "  It  has  been  most  elaborately  argued  that  I  might  and 
ought  to  give  effect  to  the  transaction  as  regards  the  proceeds  of  the  vessel,  although 
I  cannot  afi'cct  the  vessel  itself.  I  do  not  lay  down  any  rule  that  parties  cannot 
authorize  a  ship  to  be  sold,  and  direct  in  what  manner  the  money  shall  be  applied, 
that  is  <iuite  a  different  question.  But  the  question  before  me  is  this  :  the  Plaintifts 
claim  the  right,  under  certain  documents,  which  they  say  vest  the  property  of  the 
vessel  in  them,  but  for  the  Ship  Registry  Acts,  and  being  forced  to  relinquish  such 
right  to  the  [88]  vessel,  they  say  they  have  an  equity  to  that  which  represents  the 
vessel,  namely,  the  price  produced  by  the  sale  of  the  vessel,  and  that  a  Court  of 
Equity  is  bound  to  give  effect  to  that  claim."  Then  his  Lordship  proceeds  to  state, 
that  in  his  opinion,  that  is  not  so,  and  that  he  can  only  regard  the  contract  under  the 
documents  which  wore  produced  as  not  giving  a  right  to  the  vessel,  and  consequently 
that  the  Plaintiffs  were  not  entitled  to  the  jjroceeds.  My  opinion  is  that  the  agree- 
ment here  does  not  give  any  interest  in  the  ship,  but  it  is  an  agreement  that  at  the 
expiration  of  the  period  mentioned,  Thomas  Cassop  Armstrong  is  to  sell  the  shares 
and  pay  over  the  proceeds  thereof  according  to  the  will  of  Thomas  Armstrong.  That 
is  exactly  what  Lord  St.  Leonards  in  that  case  says  (2  De  G.  M.  cfc  G.  424)  : — "I 
do  not  lay  down  any  rule  that  parties  cannot  authorize  a  ship  to  be  sold  and  direct 
in  what  manner  the  money  shall  be  applied."  This  is,  in  fact,  an  agreement  directing 
a  ship  to  be  sold,  and  authorizing  in  what  manner  the  money  to  arise  from  the  sale 
of  the  ship  shall  be  applied. 

The  part  of  the  agreement  that  relates  to  the  freight  of  the  ship  stands  upon  a 
different  ground,  and  is  not  affected  by  the  Ship  Registry  Acts. 

The  result  is  that,  in  my  opinion,  this  is  an  agi'eement  which  is  binding  on 
Thomas  Cassop  Armstrong,  that  it  is  capable  of  being  enforced  in  this  Court,  and 
that  the  money  arising  from  the  sale  of  the  .ship  being  now  available,  he  is  bound  to 
account  for  it  in  the  manner  provided  by  this  agreement. 

When  the  case  came  before  me  on  the  motion  for  the  injunction,  I  undoubtedly 
thought  that  a  fraud  was  likely  to  be  effected,  and  that  Thomas  Cassop  Arni[89]- 
strong  either  intended,  or  that  it  was  possible  he  intended  (for  he  did  not  appear 
before  me  on  that  occasion),  to  sell  the  ship  for  a  nominal  consideration,  and  in  point 
of  fact  obtain  the  benefit  of  the  real  price  in  another  manner,  and  this  I  thought 
would  be  a  fraud  ujion  the  agreement.  I  thereupon  thought  it  proper  to  restrain  the 
sale,  for  the  purpose  of  seeing  what  case  should  be  made  out  at  the  hearing  of  the 
cause.  Besides  this,  upon  the  affidavits  made  upon  the  motion,  William  Richardson 
did  not  state  that  he  hud  bought  the  ship  for  £700,  and  that  he  held  the  proceeds, 
and  was  willing  to  account  for  the  price,  in  such  manner  as  the  Court  should  think 
right.  It  was  on  these  grounds  that  I  granted  the  injunction,  because,  without 
intending  to  express  any  opinion  on  the  merits  of  the  cause,  I  thought  there  was  a 
serious  and  important  question  to  be  tried,  the  trial  of  which  could  only  be  en.sured 
by  granting  the  injunction.  But  now,  upon  the  hearing  of  this  cause,  the  case  has 
assumed  a  very  diti'erent  aspect,  and  it  appears  that  in  fact  a  band  fide  sale  has  been 
made  to  William  Richardson.  If  he  had  made  that  case  in  the  first  instance,  I  should 
have  considered  him  a  mere  stakeholder,  1  should  have  directed  him  to  pay  the 
money  into  Court,  and  have  given  him  all  his  costs  of  the  suit.  As  it  is,  it  appears 
to  me  that  Thomas  Cassop  Arni.strong  now  claims  something  inconsistent  with  the 
agreement  entered  into  by  him,  which,  in  my  opinion,  is  a  legal  agi'eement,  binding 
the  proceeds  to  be  received  and  which  must  be  divided  accordingly.  I  shall  therefore 
make  a  decree  in  favour  of  the  Plaintiffs,  upon  the  proceeds  of  the  ship,  prefacing  the 
decree  by  a  statement  that  "  it  appearing,  or  it  being  admitted  by  William  Richardson 
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that  there  is  now  in  his  hands  £700  as  the  price  of  the  sixteen  sixty-fourths  of  the 
ship,  and  also  the  sum  of  £215,  19s.,  in  respect  of  the  earnings  of  those  si.xteen  sixty- 
fourths  of  the  ship,"  direct  that  money  [90]  to  be  paid  into  Court.  I  shall  then 
declare,  that  according  to  the  agreement  the  fund  ought  to  be  divided  between  the 
persons  in  the  shares  specified  in  the  agreement. 

I  am  of  opinion  that  I  cannot  give  William  Richardson  any  costs  of  the  suit,  as 
I  should  have  done,  if  the  case  which  he  now  makes  at  the  hearing  had  originally 
been  made  by  him,  on  the  motion  for  the  injunction,  but  I  shall  not  order  him  to 
pay  any  costs.  Thomas  Cassop  Anderson  must  undoubtedly  pay  the  costs.  In  my 
opinion  he  has  done  that  which  makes  him  entirely  in  the  wrong  in  this  case. 

I  may  add  that  the  case  of  J'ruuiinf/  v.  Haminand  (8  Taunton,  G88)  appears  to  be 
a  distinct  authoiity,  at  law,  for  the  same  proposition  which  I  am  laying  down  here. 
In  that  case  the  Court  of  law  expressly  held,  that  the  navigation  laws  did  not 
prevent  an  action  of  assumpsit  to  recover  the  money  from  a  person  who  had  .sold 
the  ship  and  had  the  proceeds  in  his  hands.  That  appears  confirmed  by  the  view 
which  Loi'd  St.  Leonards  took  in  the  case  of  M'Calnwnt  v.  Rankin,  to  which  I  have 
already  referred. 

The  case  in  Hare's  Reports  of  the  ship  "  Cambrian,"  was  a  different  matter 
altogether.  There,  if  the  ship  had  arrived  at  Liverpool,  and  the  proceeds  had  been 
divided,  this  Court  would  not  have  interfered,  but  it  was  an  attempt  to  get  an  interest 
in  the  ship  itself,  by  reason  of  the  proceedings  which  had  taken  place,  and  the  Court 
was  of  opinion  that  this  could  not  be  effected. 

Note. — See  Parr  v.  Applchee  (Lords  Justices),  August  3,  1855;  Coomhes  v.  Mans- 
field, 3  Drewry,  193;  Collinson,  v.  Lister  (Lords  Justices),  December  3,  1855;  Clarke  v. 
Batters,  1  Kay  &  J.  242. 


[91]     COUKTIEK  V.  Oram.     June  22,  Jul//  2,  1855. 

A  testator  bequeathed  the  income  of  his  residuary  estate  between  his  three  children, 
and  when  any  child  died,  his  part  to  be  equally  divided  amongst  the  testator's 
surviving  grandchildren  ;  and  likewise,  if  any  of  his  grandchildren  died,  their  part 
to  be  divided  amongst  the  survivors  of  his  other  grandchildren.  Held,  that  the 
gift  over,  upon  the  death  of  a  gi-andchild,  to  the  surviving  grandchildren,  was  void 
for  remoteness. 

The  testator  having  a  son,  Thomas,  two  daughters,  viz.,  Hannah,  the  wife  of  Mr. 
Oram,  and  Susannah,  the  wife  of  Mr.  Rose,  and  a  granddaughter  Betsey  Anderson, 
the  child  of  a  deceased  son,  made  his  will  in  1826. 

He  thereby  expressed  himself  as  follows  : — "  I  order  the  residue  to  be  divided 
amongst  my  children  as  follows,  when  it  is  ascertained  what  it  will  make,"  Ac,  itc. 
...  "I  order,  when  ascertained,  what  money  or  income  there  is  to  be  divided  into 
three  shares,  and  one-third  of  each  share,  allowing  one  share  to  each  son  and 
daughter."  After  a  clause  as  to  the  interest  intended  for  Betsey  Anderson,  and  for 
the  payment  of  a  debt  of  Mr.  Rose,  which  are  immaterial  for  the  present  purpose, 
the  testator  proceeded  as  follows: — "And  when  any  of  my  children  dies,  their 
part  to  be  equally  divided  amongst  the  surviving  children  of  my  children,  and 
likewise,  if  any  of  my  grandchildren  dies,  their  part  to  be  divided  amongst  the 
survivors  of  my  other  grandchildren,  whether  in  moneys,  houses  or  rents.  And  in 
case  all  my  children,  and  my  children's  children,  should  die,  the  whole  to  be  given  to 
my  nephews  and  nieces  of  my  own  family,  as  mentioned  on  the  other  side  of  this 
paper." 

The  testator  died  in  September  182G,  Hannah  Rose  died  in  December  following, 
Thomas  Anderson  died  in  1827,  and  Susannah  Rose  was  still  living.  There  were 
four  grandchildren  only,  all  of  whom  were  living  at  the  [92]  testator's  death  ;  of 
these,  William  Oram  died  in  1835,  and  Betsey  Courtier  in  1843. 

On  the  deaths  of  the  testator's  children,  Hannah  and  Thomas,  their  shares  went 
over  to  the  four  surviving  grandchildren,  and  the  principal  c|uestion  was,  whether 
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on  the  deaths  of  the  two  graiKlchildren,  William  and  Betsey,  their  shares  went  over 
to  the  two  surviving  grandchildren.  This  depended  on  the  question,  whether  the 
gifts  over  to  the  surviving  grandchildren  were  or  were  not  void  for  remoteness. 

Mr.  Lloj'd  and  Mr  W  ickens,  for  James  Anderson  Rose  and  William  Anderson, 
the  two  surviving  grandchildren. 

Mr.  Cairns,  for  Mrs.  Rose. 

Mr.  Koupell,  Mr.  Greene,  Mr.  K.  Palmer  and  Mr.  Humphrey,  for  other  parties. 

Mr.  liloyd,  in  reply. 

The  following  cases  were  cited,  Gi-eenwowl  v.  Robertii  (15  Beav.  92) ;  Janis  v.  J'unil 
(9  Sim.  549);  VonWiurst  v.  Carter  (15  Beav.  421);  Ooorh  y.  GoocA  (14  Beav.  565  ;  3 
De  G.  Macn.  &  G.  366)  ;  Stons  v.  Bfnbmv  (2  Myl.  \-  K.  46). 

Jul;/  2.  The  M.vstek  of  the  Koij.s  [Sir  John  Komilly].  The  question  in  this 
case  turns  upon  the  construction  of  the  will  of  William  Anderson,  a  person  in  easy 
cir-[93]cumstances  hut  not  very  conversant  with  letters,  and  whose  will,  made 
without  professional  assistance,  contains  a  series  of  those  blunders  usually  found  in 
wills  of  that  description.  These  blunders  do  not  however,  in  my  opinion,  prevent 
the  Court  seeing  what  he  really  intended  to  express. 

The  principal  difticulty  arises  on  this  passage,  which,  in  my  opinion,  applies 
generally  to  all  the  shares  into  which  the  testator  divided  his  property — -"And  when 
any  of  my  children  dies,  their  part  to  be  equally  divided  amongst  the  surviving 
children  of  my  children."  This  is  a  perfectly  good  disposition  of  the  share  of  any  of 
the  children  amongst  the  surviving  grandchildren.  It  cuts  down  the  interest  before 
given  to  the  children  to  a  life  interest,  and  provides,  that  upon  the  death  of  any 
child,  the  share  of  that  child  shall  be  divided  among  all  the  grandchildren  who 
should  be  alive.  The  will  then  proceeds  thus  : — "And  likewise,  if  any  of  my  grand- 
chiklren  dies,  their  part  to  be  divided  among  the  survivors  of  my  other  grandchildren." 
Then  follows  a  gift  over  to  the  nephews  and  nieces  : — "In  case  all  my  children  and 
children's  children  should  die."  This  means,  in  case  they  all  die  before  they  attain 
a  vested  interest,  and  that  would  be  perfectly  good  ;  but  that  is  not  the  event  which 
has  arisen.  The  question  is,  what  is  the  eflect  of  the  gift  over,  if  any  of  the  grand- 
children die,  that  is,  in  the  event  of  the  death  of  the  grandchildren  ? 

Now,  previously  to  this  clause,  there  was  a  vested  gift  in  the  children,  cut  down 
to  a  life  interest,  and  a  gift  over  to  the  surviving  grandchildren  of  the  testator. 
Those  vested  gifts  in  the  shares  must  remain  vested,  unless  and  until  they  are 
properly  and  effectually  divested.  Now,  upon  the  death  of  each  grandchild,  the 
[94]  share  was  to  be  divided  among  the  remaining  grandchildren,  and  the  question 
is,  whether  this  is  not  void,  as  offending  against  the  laws  against  perpetuities,  and 
if  it  be  void,  then  whether  the  interests  lieing  previously  vested  remain  so,  there 
being  no  subsequent  valid  disposition  of  the  property. 

I  have  come  to  the  conclusion  that  this  limitation  is  void  for  remoteness.  Slorrs 
V.  Binhmv  (2  Myl.  &  K.  46)  does  not  apply  to  this  case.  Gooch  v.  Goorh  (14  Beav.  565) 
does  incidentally  apply,  but  there  are  other  cases  which  illustrate  more  clearly  why 
I  think  the  limitation  is  too  remote,  such  as  Vmodry  v.  Gcddes  (1  Russ.  it  M.  203); 
Dodd  V.  Wah'  (8  Sim.  615).  The  principle  is  this:  Where  a  testator  gives  a  life- 
estate  to  one  of  his  daughters,  with  remainder  to  the  children  of  the  daughter,  to  be 
vested  in  them  upon  attaining  the  age  of  twenty-two  years,  that  is  the  ordinary  case 
of  being  too  remote  ;  for  although  they  might  all  have  been  in  existence  at  the  death 
of  the  daughter,  yet  the  class  is  not  to  be  ascertained  until  more  than  twenty-one 
years  after  the  testator's  death. 

Now  that  is  the  case  here.  There  are  three  families,  which  makes  it  a  little  more 
complicated,  but  in  effect  it  is  the  same  thing.  There  is  a  gift  to  the  testator's  three 
children,  and,  on  the  death  of  either  of  them,  their  part  is  to  be  equally  divided 
amongst  the  testator's  surviving  grandchildren,  then,  upon  the  death  of  any  such 
grandchildren,  there  is  a  gift  over.  It  is  obvious  that  this  might  happen  much  more 
than  twenty-one  years  afterwards. 

Vawdrij  v.  Geddes  was  a  case  of  this  description  : — [95]  The  testatrix  gave  the 
residue  to  her  four  sisters  daring  their  lives,  and  directeil  that  upon  their  death  the 
interest  of  their  respective  shares  should  be  applied,  at  the  discretion  of  the  executors, 
for  the  maintenance  and   education   of  the  children  of  each  sister  so  dying,  until 
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the  children  attained  twenty-two  years,  when  they  were  to  become  entitled  to  the 
mother's  share.  The  real  question  which  was  argued  in  that  case  was,  whether  it  was 
vested  in  the  children  before  their  attaining  twenty-two.  Sir  John  Leach  held  that 
the  gift  was  not  vested  in  the  children  until  they  attained  twenty-two;  he  was  unable 
to  distinguish  that  case  from  the  residuary  gift  in  Leake  v.  Hobinfim  (2  Mer.  363),  and 
he  decided  that  the  gifts  were  too  remote  and  void,  because,  although  the  bequest 
was  to  1)6  among  a  class  of  persons,  the  different  members  of  which  must  have  been 
all  in  existence  at  the  death  of  the  tenant  for  life,  yet  the  clas.s  might  not  possibly 
be  ascertained  until  twenty-two  years  after  that  time. 

Dodil  v.  JFake  expresses  the  same  thing.  There  the  testator  gave  £30,000  unto 
and  amongst  the  children  of  his  daughter  Mary,  who  should  bo  living  at  the  time 
the  eldest  should  live  to  attain  the  age  of  twenty-four  years,  &c.,  &c.,  to  be  paid  and 
payable  to  them  respectively,  when  and  as  they  shall  attain  twenty-four  years.  The 
Vice-Chancellor  of  England  says  (8  Sim.  616),  "The  testator  appears  clearly  to 
have  intended,  that  only  those  children  of  his  daughter  should  take  who  should  be 
alive  when  the  eldest  child  for  the  time  being  should  attain  the  age  of  twenty-four 
years,  and  therefore  the  bequest  is  void  for  remoteness." 

That  is  very  near  the  present  case.  Here  you  may  paraphrase  the  expression 
by  saying,  "The  testator  [96]  clearly  intended  that  those  grandchildren  should  take 
who  should  be  alive  when  the  first  giandchild,  for  the  time  being  shonld  die."  The 
bequest  is  therefore  void  for  remotene.ss. 

The  result  is  that,  in  my  opinion,  this  is  a  good  gift  to  the  children — a  good  gift, 
upon  the  death  of  the  children,  to  the  grandchildren,  but  the  gifts  over  are  void  for 
remoteness,  and  there  being  an  absolute  and  not  a  qualified  interest  given  to  them  in 
the  first  instance,  that  absolute  gift  is  not  divested. (1) 

[97]     WATT.S  V.  Shkimpton.     Feb.  20,  Jul//  31,  Aug^ist  6,  185-5. 

A  trust  term  was  created  for  raising  the  sum  of  £10,000,  with  interest  from  the 
death  of  the  tenant  for  life,  for  his  younger  children  as  he  should  appoint,  and  in 
default,  to  them  equally.  He  appointed  the  fund  to  his  two  younger  children,  in 
unequal  proportions,  after  the  decease  of  liitiiself  and  of  his  mother.  Held,  that  the 
intermediate  interest,  between  the  deaths  of  the  tenant  for  life  and  his  mother,  was 
unappointed,  and  that  it  belonged  to  the  two  children  equally,  and  did  not  pass  as 
accessory  to  the  capital  appointed. 

An  Englishwoman  married  a  domiciled  Frenchman.  Articles  were,  previous  to  the 
marriage,  executed  in  the  English  form,  by  which  the  wife  became  entitled  to  £200 
a  year.  Her  husband  afterwards  separated  from  her,  and  subsequently  the  French 
Court  condemned  her  for  adultery.  Held,  that  the  contract  of  marriage  was 
English,  and  that  the  rights  of  the  parties  were  to  be  regulated  by  the  P^nglish  law, 
and  further  property  of  the  wife  having  fallen  into  possession,  and  the  moral 
conduct  of  both  parties  being  reprehensible,  the  income  of  the  fund  must  be  equally 
divided  between  them. 

The  testator  devised  certain  real  estates  to  C.  C.  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  l)ut  subject  to  a  term  of  1000  years,  to  commence  on  the 
testator's  death,  for  raising  £10,000,  tor/ether  ivith  interest  for  the  sainc  from  C.  C.'s  death, 
and  which  was  to  bo  paid  amongst  the  younger  children  of  C.  C,  as  he  should  appoint, 
and  in  default,  equally  between  them. 

C.  C.  died  in  1846',  having  by  his  will  appointed  the  whole  £10,000  betw^een  his 
two  younger  children  (a  son  and  a  daughter),  in  uneiiual  proportions,  i.e.,  £7000  to 
one  and  £3000  to  the  other,  "after  the  death  of  his  mother  and  himself."  His  mother 
died  in  1853. 

A  question  arose,  whether  the  interest  which  accrued  on  the  £10,000,  between  the 

(1)  See  Carrer  v.  BoiDk.%  2  Russ.  &  M.  301  ;  Kampfx.  Jones,  2  Keen,  756;  Riny 
V.  Ilardwick,  2  Bea^-.  352  ;  Scaivin  v.  JFatson,  10  Beav.  200;  Stephens  v.  Gadsden,  20 
Beav.  463  ;  Gcrrurd  v.  Jlutler,  20  Beav.  541. 
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death  of  C.  C.  and  that  of  his  mother  (from  1846  to  1853),  was  divisible  between  his 
two  younger  children  in  the  proportions  in  which  he  had  appointed  the  capital  tu 
them,  or  whether  it  was  unappointed  and  divisible  equally. 

[98]  Mr.  Koupell  and  Mr.  Elderton,  for  the  Plaintitl',  the  trustee  of  the  term. 

Mr.  Lloyd,  Mr.  Karslakc,  Mr.  K.  Palmer  and  Mr.  T.  H.  Hall,  for  the  daughter  and 
her  husband,  contended  that  the  intermediate  interest  between  the  deaths  of  C.  C.  and 
his  mother  was  unappointed,  and  would  go  between  the  two  younger  children  equally, 
as  in  default  of  appointment. 

Mr.  Hardy,  for  the  younger  son,  contended  that  the  whole  interest,  from  the 
death  of  his  father,  upon  the  £7000  appointed  to  him,  passed  as  accessory  to  the 
capital. 

The  M.vstek  of  the  Rolls  was  of  opinion  that  the  interest  which  accrued  due 
on  the  £10,000,  between  the  death  of  the  tenant  for  life  and  that  of  his  mother,  was 
unappointed,  and  became  divisible  in  equal  moieties  between  the  two  younger 
children. 

./»///  31.  The  daughter  became  thus  entitled  to  a  portion  of  the  fund  in  Court, 
which  consisted  of  £3l'96  stock,  capital,  and  £1743  income,  and  a  second  question 
then  arose  out  of  the  following  circumstances  : — 

It  appeared  that  in  1834  she  had  married  S.,  who  now  presented  a  petition,  by 
which  he  claimed  to  be  entitled  to  the  dividends  which  should,  during  the  joint  lives 
of  himself  and  his  wife,  accrue  due  on  the  £3296  capital  stock,  and  to  the  ab.solute 
use  and  benefit  of  the  arrears  of  interest  (£1743),  and  he  prayed  payment 
accordingly. 

[99]  According  to  the  statements  in  his  petition,  Mr.  S.,  in  1831,  obtained 
provisional  letters  of  naturalization  as  a  Frenchman,  and  being,  in  1834,  a  domiciled 
Frenchman,  he  intermarried  with  Mrs.  >S.  in  that  year.  Articles  of  agreement  in  the 
English  form,  dated  the  5th  of  November  1834,  were  executed  previous  to  the 
marriage,  by  which  Mrs.  S.  became  entitled  to  about  £200  a  year  for  her  separate 
use,  but  which  did  not  aft'ect  her  interest  under  the  will  or  under  the  testamentary 
appointment  of  her  father. 

On  the  17th  of  October  1843  the  Petitioner  was  fully  naturalized  as  a  Frenchman. 

There  had  been  two  children  of  the  marriage,  both  of  whom  were  dead.  In  1844 
the  Petitioner  separated  from  his  wife,  and  had  ever  since  continued  to  live  separate 
from  her  ;  and  on  the  30th  of  November  of  1847,  the  Tribunal  of  Correctional  Police  of 
the  Department  of  the  Seine  had  condemned  Mrs.  S.  for  adultery. 

Under  these  circumstances,  the  Petitioner  insisted  that  the  respective  rights  of 
himself  and  his  wife,  in  the  property  in  question  in  this  suit,  were  governed  by  the 
French  law  ;  that  it  was  comprised  in  the  legal  community  of  goods,  which,  according 
to  the  French  law,  existed  between  them,  in  the  absence  of  any  special  provision  in 
derogation  of  or  modifying  the  laws  of  community  of  property  ;  that  the  husband,  as 
the  chief  or  primary  representative  of  the  legal  community  of  the  propert\%  had 
alone  the  right,  during  the  continuance  of  such  community,  to  receive  the  interest  and 
annual  produce  and  all  arrears  of  or  accruing  from  all  principal  moneys  and  real  and 
personal  property  or  estate  whatsoever,  belonging  to  the  wife  at  the  time  of  her 
marriage,  or  to  which  she,  or  her  husband  in  her  right  might  have  [100]  l)ecome 
entitled  during  such  marriage  ;  that  this  community  continued  during  the  joint  lives 
of  husband  and  wife,  so  long  as  the  separation  of  their  property  had  not  been 
judicially  pronounced,  and  that  such  community  was  not,  nor  were  the  rights  of  the 
husband  affected  by  his  living  separate  and  apart  from  the  wife,  and  that  she  had  no 
equity  to  a  settlement. 

There  were  affidavits  in  support  of  the  petition,  impugning  the  wife's  conduct,  and 
these  were  met  by  affidavits  on  her  side  of  the  misconduct  of  the  husband. 

Mr.  Lloyd  and  Mr.  Karslake,  for  the  husband.  The  domicil  of  the  husband,  and 
consequently  that  of  the  wife,  being  in  France,  the  Court  will  in(|uire,  in  what  way 
the  matter  would  be  disposed  of  by  the  French  tribunals,  and  how,  according  to  the 
French  law,  this  fund  would  be  distributed  ;  for  where  there  is  no  express  contract  to 
the  contrary,  the  law  of  the  matrimonial  domicil  governs  the  right  to  the  personal 
property  of  the  wife,  wherever  situated :  Story's  Conf.  (p.  253) :  Duncan  v.  Cannan 
(18  Beav.  128). 
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In  this  case,  there  is  no  contract  governing  this  money,  for  the  settlement  was 
confined  to  a  particular  sum,  and  was  silent  as  to  this  fund,  therefore  the  li'x  doinirilii 
governs,  which  is  the  law  of  France,  for  there  the  husband  is  domiciletl  and  there  the 
marriage  took  place. 

The  evidence  and  the  Code  Civil  (article  1421,  and  see  7  Pothier  (edit.  Dupin) 
49,  293)  shew  that  the  husband  is  entitled  to  what  he  claims,  and  that  the  wife,  under 
the  circumstances,  has  no  equity  to  a  .settlement.  [101]  Hnkhinson  v.  Cathcart  (8  Irish 
Eq.  Rep.  394),  in  which  case  it  was  held  that  an  Englishwoman  having  married  an 
Austrian  had  lost  her  equity  to  a  settlement,  the  Austiian  law  entitling  her  to  none. 
Smoer  v.  Shute  (1  Anstruther,  63)  was  also  cited. 

Mr.  R.  Palmer  and  Mr.  T.  H.  Hall,  for  Mrs.  8.,  insisted  on  her  right  to  a  settle- 
ment, and  on  the  protection  which  the  English  law  gave  to  an  Englishwoman.  They 
argued  that  the  contract  was  English  and  made  between  P^nglish  subjects,  and  that  it 
settled  all  the  property  then  existing  of  the  lady.  That  she  was  interested  in  the 
property  at  her  marriage,  under  the  will  of  1817,  and  that  this  was  not  a  future 
acquisition,  but  a  fund  existing  at  the  date  of  the  marriage,  for  in  default  of  appoint- 
ment she  was  entitled  to  a  share  of  the  £10,000  ;  that  she  had  married  contracting 
that  the  English  law  should  settle  her  rights,  at  least  to  the  then  existing  property. 
That  if  this  petition  prevailed,  a  husband  could,  in  any  case,  destroy  the  wife's  equity 
to  a  settlement,  by  changing  his  domicil  to  that  of  a  country  which  excluded  the  wife's 
right  to  a  settlement. 

That  Estc  V.  Smyth  (18  Beav.  112),  and  Duncan  v.  Cannan  (18  Beav.  128),  when 
properly  considered,  were  authorities  in  favour  of  the  wife's  equity,  which  rested  on 
the  peculiar  circumstances.  That  here  the  husband  was  compelled  to  come  to  this 
Court  for  the  fund,  and  it  would  thereupon  fasten  on  him  the  condition  of  doing  what 
is  just  towards  his  wife. 

Mr.  Lloyd,  in  reply.  The  parties  married  on  the  faith  of  the  law  of  the  husband's 
domicil.  This  was  French  at  the  date  of  the  marriage,  for  he  was  then  an  assistant 
surgeon  in  a  French  regiment.  The  contract  of  [102]  foreign  service  alters  the 
domicil,  as  in  the  case  of  service  in  the  Indian  army,  as  distinguished  from  the  Queen's 
military  service. 

The  place  where  the  marriage  is  solemnized  is  immaterial ;  IVavrender  v.  IFanendcr 
(2  Clark  ^  Fin.  488)  ;  though  here,  the  marriage  in  fact  took  place  in  the  ambassador's 
chapel  at  Paris,  which,  by  fiction  of  law,  is  in  England. 

The  Ma.ster  of  the  Rolls  reserved  judgment. 

.luf/ud  6.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that 
the  marriage  contract  was  English,  and  that  the  English  law  regulated  the  rights  of 
the  husband  and  wife  at  the  time  of  the  marriage  ;  that,  consequently,  property 
coming  to  the  wife  subsequently  must  be  dealt  with  according  to  the  English  law,  b\' 
the  Courts  in  this  country,  which  have  dominion  over  the  fund,  although  the  husl)and 
is  now  a  domiciled  Frenchman.  I  think  the  course  which  would  be  adopted  by  the 
French  Courts,  as  regards  a  sum  of  money  in  that  coiuitry  over  which  they  had 
control,  is  not  to  be  regarded  in  this  matter.  I  shall  not,  therefore,  direct  any  inquiry 
relative  to  the  French  law,  but  deal  with  the  matter  as  if  this  question  had  arisen 
shortly  after  the  marriage  had  taken  place. 

So  considering  it,  the  conduct  both  of  the  husband  and  wife  becomes  material. 
On  both  sides,  as  appearing  on  these  affidavits,  their  conduct  is  open  to  great  repre- 
hension. I  abstain  from  commenting  on  the  acts  of  both  parties,  but  shall  consider 
it  sufficient  to  say  that,  [103]  having  regard  to  those  acts,  I  think  that  I  shall  best 
consult  justice  and  follow  the  rules  laid  down  in  the  decided  cases,  by  dividing  that 
part  of  the  fund  in  Court  which  consists  of  past  income  (after  paying  the  costs)  and 
the  future  income  equally  between  the  husband  and  wife. 
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[103]     Pasmore  v.  Huogixs.     Nov.  8,  1855. 
[S.  C.  25  L.  J.  Ch.  251  ;  1  Jur.  N.  S.  1060 ;  i  W.  K.  33.] 

In  the  construction  of  wills,  the  Court  looks  not  only  to  the  terms  of  the  will  itself, 
but  to  the  surroLMKling  circumstances  and  the  state  of  the  parties. 

Upon  this  principle,  where  a  testator  gave  the  income  of  a  fund  to  his  sister  (then 
sixty-eight  years  of  age  and  married  to  a  second  husband)  for  life,  and  after  her 
decease,  beijueathed  the  fund  to  her  children  "  by  her  then  present  or  any  future 
husband,"  and  she  had  children  by  both  her  first  and  second  husbands,  it  was  held, 
that  the  children  by  her  former  marriage  were  not  e.xcluded. 

The  testator  by  his  will,  dated  in  January  1832,  gave  his  real  and  personal  estate 
(except  the  trust  moneys  and  stock  comprised  in  his  marriage  settlement)  to  Strong 
and  Huggins,  upon  trust  to  sell  and  invest,  and  pay  the  dividends  "  to  his  sister 
Grace  Huggins,  for  life,  for  her  sole  use,  separate  fiom  her  then  present  or  a.ny  future 
husband."  And  after  her  decease,  the  princi[)al  was  to  be  upon  trust  for  the  children 
of  Grace  Huggins  (whether  by  her  said  then  present  or  any  fornvr  husband),  who 
should  be  living  at  her  decease,  equally,  as  tenants  in  commun,  and  the  issue  then 
living  of  any  of  the  deceased  child  or  children  of  the  said  Grace  Huggins,  whether 
such  child  or  children  should  have  died  in  his  (testator's)  lifetime  or  after  his  decease. 
.  .  .  The  issue  of  any  deceased  parent  or  parents  to  take  the  part  onlv  which  would 
have  belonged  to  their  parents  respectively,  if  such  parents  respectively  had  been  living 
at  the  death  of  the  said  Grace  Huggin.s.  And  he  empowered  his  said  trustees  to  apply 
the  income  of  the  shares  of  any  such  issue  who  should  be  then  under  age,  and  also 
the  capital,  for  their  maintenance,  [104]  education  and  advancement.  And  the 
testator  directed  his  trustees  to  place  out  the  residue  of  the  trust  moneys  mentioned 
in  his  marriage  settlement,  and  after  the  death  of  his  wife,  "  to  pa}'  the  intei'est  unto 
Grace  Huggins  for  life,  for  her  sole  use,  separate  from  her  .said  then  present  or  any 
future  husband,"  iVc.  "And  after  her  decease,  the  principal  was  to  be  upon  trust  for 
and  to  go  to  the  children  or  child  of  the  said  Grace  Huggins,  lawfully  begotten 
(whet/irr  hi/  her  Miid  present  or  any  future  huKliaml),  who  should  be  living  at  her  decease; 
if  but  one,  to  that  one,  and  if  more  than  one,  equally,  as  tenants  in  common,  and  the 
issue  then  living  of  any  then  deceased  child  or  children  of  the  said  Grace  Huggins, 
whether  such  child  or  children  should  have  died  in  his  (testator's)  lifetime  or  after  his 
decease.  .  .  .  The  issue  of  any  deceased  parent  or  parents  to  take  the  part  only  which 
would  have  belonged  to  their  parents  respectively,  if  such  parents  respectively  had 
been  living  at  the  death  of  the  said  Grace  Huggins."  And  the  trustees  were  thereby 
empowered  to  apply  the  income  and  principal  of  the  shares  of  any  such  issue  respec- 
tively, as  should  be  under  twenty-one,  for  their  maintenance,  education  and  advance- 
ment, "  in  the  same  manner,  in  every  respect,  as  he  had  thereinbefore  directed  with 
respect  to  their  said  respective  shares  of  his  residuary  estate  and  eft'ects  thereinbefore 
bequeathed,"  as  to  which  he  had  made  the  usual  provision. 

The  testator  died  in  August  1832. 

At  the  date  of  the  will,  Grace  Huggins  was  sixty-five  years  of  age,  and  had  been 
married,  first  to  James  Pasmore,  and  secondly  to  William  Huggins,  her  then  husband. 
The  two  Plaintiffs  were  the  only  children  by  the  first  marriage,  and  by  the  second 
marriage  there  were  three  children  living  at  the  date  of  the  will,  and  who  [105]  were 
still  living  ;  two  others  had  died  before  the  date  of  the  will,  leaving  issue. 

Grace  Huggins  died  in  18.5-1,  and  the  residuary  and  settled  funds  then  became 
divisible.  The  children  of  the  second  husband  claimed  the  whole  of  the  settled 
property,  but  the  Plaintiffs,  by  their  bill,  claimed  one-seventh  each,  contending  that 
the  word  "  future  "  was,  by  mistake,  written  for  the  word  "  former."  The  bill  prayed 
a  declaration  accordingly. 

Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  Plaintiffs.  The  trusts  declared  by  the 
testator  as  to  the  two  funds  disposed  of  by  him,  viz.,  the  residuary  estate  and  the 
fund  comprised  in  his  marriage  settlement,  are  similar,  except  as  to  one  word,  which 
the  Plaintiffs  contend  is  a  clerical  error.     In  the  trusts  for  the  children  of  Grace 
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Huggins  declared  by  the  testator  with  regard  to  the  residue  of  his  own  estate  in  the 

former  part  of  the  will,  the  words  are  "  to  go  to  the  children  or  child  of  the  said 

Grace  Huggins,  lawfully  begotten  (whether  by  her  said  then  present  or  any  furmer 

husband),  who  should  be  living  at  her  decease ; "  but  when  he  declares  the  trusts  of 

the  settlement  money,  in  the  subsequent  part  of  the  will,  he  gives  it  to  the  children 

"  by  her  said  then  present  or  nuyfutttn'  husband."    It  is  clear  that  by  mistake  the  word 

"  future  "  is  used  for  "former."     There  is  the  usual  clause  authorizing  the  application 

of  the  shares  (income  and  principal)  of  the  residuary  estate,  for  the  maintenance, 

education  and  advancement  of  the  children  of  Giace  Huggins  by  her  then  or  any 

former  husband,  and  there  is  the  like  clause  as  to  the  shares  of  any  such  issue  of  the 

settlement  money,  which  authorizes  the  trustees  to  apply  it  for  their  maintenance, 

"  in  the  same  manner,  in  every  respect,  as  he  had  thereinbefore  directed  with  respect 

to  thdr  said  respective  shares  of  [106]  his  residuary  estate  and  efi'ects  thereinbefore 

bequeathed."     Grace  Huggins  was  at  that  time  married  to  her  second  husband,  and 

was  at  an  age  (sixty-five)  when  all  probability  of  her  having  any  more  children  was 

at  an  end,  and  this,  of  course,  was  known  to  the  testator,  and  he  could  not  reasonably 

have   contemplated  future   children.      There    was   a   case    before    the   Court   lately 

(GouilfeUoiu  v.  Goodfellmv  (18  Beav.  356)),  in  which  a  bequest  to  two  children  then 

born,  by  name,  and  "the  child  of  which  his  wife  was  then  enceinte"  was  held  to 

extend  to  a  fourth  child,  born  three  years  after  the  date  of  the  will.     So  here,  the 

testator  means  all  the  children  of  his  sister  Grace  Huggins,  as  the  limitations  apply 

equally  to  former  and  future  children,  whether  there  is  a  clerical  error  or  not.     He 

had  a  reason,  too,  for  keeping  the  two  funds  distinct,  for  he  had  only  a  power  of 

appointment  over  the  settlement  fund  after  his  wife's  death.     It  is  clear,  therefore, 

from  the  context,  that  the  Plaintifis  are  entitled  to  participate  equally  with  the  other 

children,  and  that  is  one  way  of  disposing  of  the  case.     But  if  that  should  fail,  then 

there  remains  the  bold  and  open  way  of  solving  the  ditficulty,  by  turning  the  word 

"future"  into  "former,"  for  which  course  there  is  abundant  authority  ;  for  though  in 

Mellixh  V.  Mellish  (4  Ves.  45),  and  FhiUpps  v.  Chamherlaine  (4  Yes.  51),  the  principle  is 

distinctly  enunciated,  that  a  will  cannot  be   varied   or  corrected,   or  any  omission 

supplied  on  the  ground  of  mistake,  unless  the  alleged  mistake  is  clearly  inconsistent 

'  with  the  intention  upon  the  whole  will,  or  appears  so  by  fair  inference  from  the  whole 

will,  yet  in  the  latter  case  a  mistake  was  corrected,  upon  the  clear  intention  appearing 

I  on  the  whole  will.     On  the  same  principle,  in  Benr/oui/h  v.  Edrult/e  (1  Sim.  173),  the 

i  word  "hereinafter"  was  [107]  changed  into  "hereinbefore."     So  in  iJoe  d.  Gallini  v. 

j  GaUim,{\)  the  word  "all"  was  read  "any,"  and  the  words  "without  issue"  were  read 

I  "leaving  issue."     And  in  Hart  v.  Tulk  {2  De  G.  Mac.  &  G.  300),  the  words  which 

I  created  the  difficulty  were  "the  said  fourth  schedule,"  and  the  Court  did  not  shrink 

1  from  boldly  changing  them  into  "  the  said  fifth  schedule,"  as  being  a  reasonable  and 

I  consistent  construction  of  the  will.     It  may  be  argued  that  there  is  no  ambiguity 

;  here,  and  one  construction  will  do  as  well  as  another,  and  therefore  there  is  no  reason 

I  to  have  recourse  to  extrinsic  evidence  ;  but  in  the  case  last  cited.  Lord  Justice  Knight 

I  Bruce  meets  that  argument,  and  adopts  the  reasonaltle  and  consistent  construction  in 

:  preference  to  that  which  is  capricious  and  unreasonable. 

j        Mr.  Lloyd  and  Mr.  Giffard,  for  some  of  the  children   of  the  second   husband, 

I  contended  that  as  in  Gumpert:  v.  Gompertz  (2  Phill.  107)  there  was  here  a  distinct  anil 

i  positive  gift,  excluding  the  children  of  the  former  marriage,  and  in  case  of  the  death 

'of  any  of  the  children  of  Grace  Huggins  by  her  then  present  or  anv  future  husband, 

there  was  a  gift  by  substitution  to  their  issue,  and  therefore  there  was  no  ground 

whatever  for  any  change  of  the  word  "  future  "  into  "  former."    They  cited  Jarman  on 

Wills  (vol.  i.  c.  15,  p.  394  (second  edit.) ). 

j       Mr.  Roupell  and  Mr.  J.  H.  Palmer,  for  other  children  of  the  second  husband, 
contended  that  the  Plaintiffs,  the  children  of  the  former  marriage,  were  excluded  on 
i;he  ground  that  as  other  persons  of  the  family  had  excluded  them,  the  testator  might 
dso  have  intended  to  do  so  in  this  indirect  way,  to  avoid  doing  it  pointedly. 

[108]  The  Master  of  the  Rolls  [Sir  John  Romilly].     I  think  that  upon  the 


(1)  5  Barn.  &  Adol.  621  ;  2  Nev.  &  xMan.  619  ;  and  see  S.  C.  3  xVd.  &  El.  340; 
1  Xev.  it  M.  894. 
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construction  of  this  will,  the  meaning  of  the  testator  is  clear.  I  concur  in  the 
observation  that  former  decisions  upon  wills  atl'onl  very  little  assistance,  and  that  the 
Court  must  be  governed  by  the  will  itself,  considered  with  reference  to  the  surround- 
ing facts  and  circumstances.  The  first  observation  I  have  to  make  on  the  clause 
itself,  without  taking  into  consideration  the  surrounding  circumstances,  is,  that  after 
the  decease  of  Grace  Iluggins,  I  find  that  the  residue  of  the  settlement  money  is  "to 
go  to  the  children  or  child  of  the  said  (4race  Huggins,  lawfully  begotten."  These 
words  would  clearly  include  all  her  children  :  and  tlien  the  testator  goes  on  to  say, 
"whether  by  her  present  or  any  future  husband."  I  think  it  is  a  just  observation 
that  this  latter  clause  is  not  such  as  is  usually  employed  where  there  is  an  intention 
to  exclude  any  particular  class.  If  the  testator  had  intended  to  limit  the  gift  to  the 
children  born  of  her  then  present  husband,  to  the  exclusion  of  those  by  the  former 
husband,  he  would  not,  I  think,  have  used  this  form  of  expression,  which  would 
appear  to  have  been  employed  rather  for  the  purpose  of  preventing  than  of  effecting 
the  exclusion  of  any  cla.ss  whatever ;  he  would  simply  have  said,  "  to  the  children 
born  of  the  present  marriage."  This  is  made  the  more  clear  from  what  follows,  for 
the  testator  proceeds  to  provide  for  the  issue  of  deceased  children — -"and  the  issue 
then  living  of  any  then  deceased  child  orchildien  of  the  said  Grace  Huggins,  whether 
such  child  or  children  should  have  died  in  his  (testator's)  lifetime  or  after  his  decease." 
Now  it  is  obvious  that  if  he  gave  a  benefit  to  the  issue  of  ani/  child  of  Grace  Iluggins, 
he  must  include  the  children  born  of  the  previous  marriage  ;  and  there  would  al.so  be 
this  repug-[109]-nancy,  if  the  children  of  the  previous  marriage  were  excluded,  that 
the  issue  of  such  children  as  predeceased  the  testator  would  not  be  excluded, 
while  the  children  themselves  surviving  would  be  excluded,  and  that  by  a  parenthesis, 
the  apparent  meaning  of  which  was  to  prevent  the  exclusion  of  any  class  whatever. 

Then  with  respect  to  the  issue  of  any  deceased  children,  the  testatof-  goes  on  to 
direct  that  his  trustees  shall  apply  the  income  of  the  respective  shares  of  any  such 
issue  who  should  then  be  under  the  age  of  twenty-one  years,  for  their  respective 
advancement,  "in  the  same  manner,  in  every  respect,  as  he  had  thereinbefoi'e  directed 
with  respect  to  their  said  respective  share  of  his  residuary  estate  and  effects  therein- 
before bequeathed  ;"  thus  determining  that  he  intended  to  give  the  same  interest  in 
the  settled  fund  that  he  had  already  given  in  his  residuary  estate.  The  gift  of  the 
residue  is  very  distinct ;  it  is  to  the  children  of  Grace  Huggins,  lawfully  begotten, 
whether  by  her  then  present  or  any  former  husband. 

Next,  looking  at  the  surrounding  circumstances  and  the  state  of  the  parties,  which 
are  proper  subjects  for  consideration  in  the  construction  of  wills,  I  find  that  Grace 
Huggins  had  been  previously  married,  and  had  issue  of  such  marriage,  who  were, 
therefore,  proper  objects  of  the  testator's  bounty,  and  I  also  find  that  Mrs.  Huggins 
was  of  an  age  when  no  reasonable  person  could  suppose  that  she  would  have  any  more 
children. 

I  cannot  adopt  the  argument  that  the  testator  intended  in  this  indirect  manner  to 
do  what  he  was  unwilling  to  do  in  express  terms,  and  my  opinion  is,  that  the  PlaintifTs 
were  not  excluded  either  inferentially  or  intentionally,  but  that  this  clause  was  put  in 
[110] '.'•  ahunilanti  cauteld  ;  and  possibly  that  by  mistake,  the  word  "future  "was 
written  for  "former,"  the  words  used  in  the  disposal  of  the  residue.  But  I  do  not  go 
upon  that  ground,  I  proceed  upon  the  ground  that  the  general  gift  to  the  childi-en  is 
not  cut  down  by  this  parenthesis,  and  that  it  would  be  inconsistent  with  and  repugnant 
to  the  rest  of  the  will  were  I  so  to  hold.  I  shall  therefore  make  a  declaration  in  the 
terms  of  the  prayer  of  the  bill. 

[110]    Scott  v.  Jackman.     Jp-il  21,  Nov.  10,  1855. 

By  the  conditions  of  sale,  the  title-deeds  were  to  be  delivered  to  "  the  purchaser  of  the 
largest  lot."  A.  purchased  the  largest  lot  in  value  and  extent,  but  B.  purchased 
several  lots,  whose  aggregate  value  and  extent  exceeded  those  of  A.'s  lot.  Held, 
that  A.  was  entitled  to  the  custody  of  the  deeds. 

Some  property  was  sold  in  twelve  lots,  and  one  of  the  conditions  of  sale  was  as 
follows : — 
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That,  in  all  cases,  where  two  or  more  lots  are  held  uiirler  the  same  title,  the  title- 
deeds  and  documents  now  in  the  vendor's  possession  relating  to  such  lots  shall  be 
delivered  to  the  purchaser  of  the  lan/ivt  lot,  or  retainetl  by  the  vendors,  in  case  all  the 
lots  shall  not  be  sold,  and  such  purchaser  or  vendors  shall  enter  into  covenants  with 
the  purchasers  of  the  other  lots,  at  their  expense,  to  produce  such  deeds  and  documents 
when  required. 

The  Plaintiff  Scott  purchased  the  largest  lot  in  value  and  extent,  but  Messrs. 
Morland  and  Wilkinson  purchased  a  number  of  lots,  numbered  from  three  to  twelve, 
which  separately  were  less  than  the  Plaintiff's,  but  in  the  aggregate  exceeded  the 
Plaintiff's  purchase  both  in  extent  and  value. 

The  question  was,  who  was  entitled  to  the  custody  of  the  purchase-deeds. 

[Ill]  Mr.  Lloyd  and  Mr.  Smythe,  for  the  Plaintiff,  cited  Lord  Kennaird  v. 
Chrislie{l);  Seton  on  Decrees  (p.  611  (2d  edit.));  Grijffitlis  v.  Halrhard  (l  Kay  .K;  Johnson, 
17) :  3  Sugden,  Vend.  &  Purch.  (App.  No.  4) ;  2  Sugden,  Vend.  >V;  Purch.  (p.  92). 

Mr.  Bovill,  for  the  Defendant,  the  vendor,  contra,  argued  that  it  appeared  from 
the  other  conditions  of  sale,  that  the  words  "  lot  "  and  "  lots  "  were  used  as  equivalent. 
That  the  whole  contest  in  the  suit  related  to  this  particular  point,  and  that  as  the 
Plaintiff  was  not  entitled  to  the  deed.s,  and  was  wrong  in  the  litigation,  he  ought  to 
pay  the  costs. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  said  that  he  did  not  concur  in  the 
argument  on  behalf  of  the  Defendant,  and  he  must  make  a  declaration  that  the 
Plaintiff  was  entitled  to  the  custody  of  the  deeds ;  that  he  was  of  opinion  that  the 
litigation  had  been  created  by  the  conduct  of  the  Defendant,  and  he  must  therefore  pay 
the  costs  of  the  suit. 


[112]    Finch  v.  Hollingsworth.    Jul//  i,  9,  1855. 

[S.  C.  25  L.  J.  Ch.  55  ;  1  Jur.  (N.  S.)  718 ;  3  Eq.  R.  993 ;  3  "W.  R.  589.] 

The  report  of  the  case  of  Pope  v.  JVhitmmhe  (3  Mer.  689)  is  inaccurate. 
A  testator  gave  real  and  personal  estate  to  A.  for  life,  and  afterwards  to  his  own 
relations,  in  such  shares  as  A.  should  by  will  appoint.     A.  appointed  it  amongst  the 
testator's  relations  "living  at  her  death,"  and  who  were  not  the  testator's  next  of 
j      kin  at  his  death.     Held,  that  the  appointment  was  valid. 

I  The  testator,  by  his  will,  gave  his  residuary  real  and  personal  estate  to  his  wife, 
1  Elizabeth  Hales,  for  life,  and  after  her  decease  he  directed  one  equal  moiety  thereof 
'  to  be  conveyed  and  distributed  amongst  the  relations  of  his  .said  wife,  and  the  other 

moiety  to  be  conveyed,  &c.,  "  to  his  own  relations,  in  such  parts,"  &c.,  as  his  wife  by  her 
1  will  should  appoint. 

1        The  testator  died  in  1815,  at  which  time  his  brothers  James  and  Thomas  were  his 
'  sole  next  of  kin,  and  they  both  died  in  the  lifetime  of  the  widow. 
[        In  1840  the  widow  made  her  will,  by  which,  in  exercise  of  the  power  of  appoint- 
i  mentover  one  moiety  of  her  husband's  property  to  "his  own  relations,"  she  appointed 
I  to  John,  the  son  of  the  testator's  brother  James,  £10,  and  unto  all  John's  brothers  and 

sisters  and  all  other  the  relations  of  the  testator  (if  any)  living  at  her  death  (except 
;  Thomas  Hales  and  John  Hales  thereinafter  mentioned),  the  sum  of  £10  each  ;  and 
'  she  appointed  all  the  residue  of  the  said  moiety  unto  Thomas  and  John  Hales,  the 
f  sons  of  the  testator's  brother,  Thomas  Hales. 

I        (1)  Lord  Kennaird  v.  Christie. — In  this  case  some  property  had  been  sold  in  lots, 
I  with  this  condition; — "  N.Ii. — As  the  title  to  all  the  preceding  lots,  except  No.  5,  is 
1  derived  under  one  set  of  deeds,  tlie  piirrliaser  of  the  lare/est  lot  is  to  lie  entitled  to  the  custodi/ 
of  the  title-deeds,"  &c. 

Lord  Beauchamp  purchased  Lot  6  for  £1430;  Mr.   Luard  purchased  Lot  2  for 
;£1000  and  Lot  3  for  £520.     Lord  Eldon  ordered  the  deeds  to  be  delivered  to  Loril 
■  Beauchamp. 
I         R.  v.— 26 
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The  testator's  widow  died  in  18-tl,  and  the  iiuestioii  lehited  to  the  validity  of  the 
appointment  made  \>y  her  will. 

Mr.  Cole,  for  the  riaiiiliU'.  This  is  a  power  of  distribution  am mgst  the  testator's 
"own  relations"  liviiii;  [113]  at  his  death.  The  expression  "relations"  is  to  be  con- 
strued "next  of  kill,  '  and  the  appointment  made  by  the  widow  is  invalid,  it  being 
made  in  favour  of  persons  who  were  not  the  testator's  next  of  kin  at  his  death.  The 
case  is  governed  by  Pope  v.  IFhitcomhc  (3  Mer.  C89) ;  in  that  case  the  tenant  for  life 
had  a  power  "  to  dispose  of  the  residue  amongst  the  testator's  relations,  in  such  manner 
as  she  should  think  fit.  She  appointed  to  some  persons  who  were  related  to  the 
testator,  but  who  were  not  his  next  of  kin,  and  the  appointment  was  held  invalid,  and 
the  fund  was  divided  amongst  the  next  of  kin  at  the  testator's  death. 

Mr.  Goodeve,  in  the  same  interest. 

Mr.  Smythe,  contra.  The  appointment  is  perfectly  valid  ;  the  "  relations  "  intended 
were  next  of  kin,  not  those  living  at  the  death  of  the  testator,  but  at  the  death  of  the 
party  who  has  the  power:  Cniivi/s  v.  Cohimn  (9  Ves.  ?i'2i)).  The  report  of  Popi'  v. 
ir/iifro/nbe  (3  Mer.  U89)  is  inaccurate;  this  error  is  pointed  out  in  Sugden  on  Powers 
(vol.  2,  pp.  267,  650  (6th  edit.) ),  and  corrected  from  the  registrar's  book  (lib.  3,  1S09, 
fnl.  1.535).  The  fund  was  there  ordered  to  be  paid  to  "the  personal  representatives 
of  John  Childe,  the  next  of  kin  of  the  said  testator,"  at  the  widow's  death,  and  not  as 
represented  in  the  report  between  John  Childe  and  the  representatives  of  Thomas  and 
John  Whitcombe. 

Harding  v.  Glifii  (I  Atk.  469) ;  Broum  v.  Iliggs  (4  Ves.  708  ;  5  Ves.  495  ;  8  Ves.  (561  ; 
Cniwi/s  V.  C'olimn  (9  Ves.  319) ;  Cole  v.  JFculc  {IG  Ves.  27) ;  Jralter  v.  Maunde  (19  Ves. 
424) ;  2  Williams  on  Executors  (p.  731) ;  Roper  on  Legacies  (pp.  106,  143,  150,  1388 
(4th  edit.) ) ;  AUoriu'ij-Gcneral  v.  D'Oijlcij  (4  Vin.  Abr.  485,  pi.  16),  were  also  cited. 

[114]  Mr.  Woodroft'e,  for  other  parties. 

Mr.  Cole,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 

Julji  9.  The  Master  of  the  Rolls  [Sir  John  Uomilly].  The  question,  in  this  case,  is 
as  to  the  validity  of  an  appointment  made  by  the  wife  of  the  testator  under  the  following 
clause  in  his  will.  [His  Honor  stated  it.]  The  next  of  kin  of  the  testator  when  he 
died  were  two  brothers,  who  both  predeceased  the  testator's  widow.  The  widow  has 
appointed  the  property  not  in  favour  of  the  testator's  brothers,  but  in  favour  of  their 
children,  and  the  question  is,  as  to  the  validity  of  the  appointment. 

The  power  is  one  of  distribution  and  not  of  selection,  for  it  is  not  disputed,  that  if 
the  power  had  been  of  selection,  the  appointment  would  have  been  good.  The  case  of 
Piipe  V.  IVhikomhi;  (reported  ex  relatione,  3  Mer.  689),  as  reported,  is  pi'ccisely  in  point; 
it  holds  that  such  an  appointment  is  bad,  and  that  the  fund  goes  to  the  next  of  kin 
living  at  the  testator's  death.     It  was  contended  that  such  was  not  the  real  decision. 

The  case  of  Pope  v.  Jl'hitcomlic  has  frequently  been  referred  to  by  the  text-writers. 
It  is  cited  in  2  Williams  on  Executors  (p.  731),  in  these  words: — "Where  the  donee 
of  the  power  was  entrusted  with  a  discretion  merely  in  apportioning  the  shares,  the 
property  shall  be  divided  among  the  next  of  kin  liiimj  at  the  ti'}:tators  death." 

[115]  In  Roper  on  Legacies  the  case  of  Pope  v.  IfluteoKilie  is  referred  to  in  three 
places  as  a  binding  authority.  The  learned  editor  of  that  work  observes  (p.  106  (4th 
edit.)): — "The  term  'relations'  will  be  equally  confined  to  the  limits  of  the  statute, 
where  a  power  is  delegated  to  a  person  to  fix  the  amount  of  the  share  that  eadi 
relation  is  to  take,  without  entrusting  him  with  a  selection  of  the  objects;  for  in  such 
a  case,  the  act  appoints  the  persons,  viz.,  '  the  next  of  kin '  in  existence  at  the  death 
of  the  testator.  They  then  take  vested  interests,  subject  only  to  be  altered  in  amount 
by  an  exercise  of  the  power,  and  that  being  not  at  all  or  not  legalhj  executed,  a  Court 
of  Equity  will  direct  the  property  to  be  divided  among  them  according  to  the 
statute,  in  exclusion  of  such  of  them  as  may  afterwards  happen  to  answer  the 
description,  at  the  death  of  the  donee  of  the  power.  Thus  in  I'ope  v.  indtcombe 
(3  Mer.  689),  James  Childe  bequeathed  his  residuary  estate  to  his  wife  for  life, 
remainder  to  his  son  absolutely  if  he  attained  the  age  of  twenty-one,  but  if  he  died 
before  that  period  and  without  issue,  the  testator,  after  giving  some  legacies,  directed 
his  wife  to  dispose  of  the  residue  "among  his  relations,  in  such  manner  as  she 
should  think  proper."    The  contingencies  happened  upon  which  the  power  was  to 
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arise,  and  the  wife  not  having  made  a  good  appointment,  in  consequence  of  distri- 
buting the  fund  among  persons  not  within  the  statute.  Sir  W.  Grant  ordered  it  to  be 
divided  among  the  next  of  kin  of  the  testator  at  his  death. 

Again  the  .same  author  observes  (Kop.  Leg.  p.  143  (4th  edit.)),  "But  if  A.'s 
authority,  instead  of  a  power  of  selection,  be  confined  merely  to  ascertaining  the 
shares  of  such  of  the  testator's  '  family '  as  could  claim  under  the  Statute  of 
Distributions,  [116]  and  who  would  be  the  next  of  kin,  then  if  no  appointment  be 
made,  or  if  made  should  it  be  void  by  the  nomination  of  relations  not  within  the 
statute,  the  testator's  next  of  kin  living  at  his  death  would  alone  be  entitled  to  the 
property  as  being  the  sole  objects  of  the  power."  In  a  subsequent  passage  (Rop. 
Leg.  p.  150  (4th  edit.))  he  refers  to  Pope  v.  JFhitcomhc  in  the  same  way.  He  says, 
"Suppose  then  the  bequest  be  to  relations  in  such  shares  and  proportions  as  B.  shall 
appoint.  If  B.  make  no  appointment  the  testator's  next  of  kin  in  esse  at  his  (the 
testator's)  decease  will  be  solely  and  exclusively  entitled." 

Lord  St.  Leonards  in  his  Treatise  on  Powers  points  out  the  difficulty  in  reconciling 
Pope  V.  JFIiitcomhe  (vol.  2,  pp.  267,  270,  G50  (6th  edit.))  with  the  older  authorities. 
He  states  that  that  case  had  been  misunderstood.  He  says,  "  Upon  searching  the 
registrar's  book,  however,  it  appears  that  no  such  point  was  decided  in  Fojje  v. 
Whitcmabe,  so  that  the  authorities  are  uniform."  On  referring  to  the  decree  as 
entered,  it  appears  to  have  been  decided  the  other  way.  Unfortunately,  no  doubt, 
the  opinions  have  been  founded  on  that  case,  and  property  has  been  distributed  on 
its  authority.  I  have  looked  at  the  registrar's  book,  and  I  find  that  the  statement  of 
Lord  St.  Leonards  is  strictly  accurate.  The  decree  is  in  direct  terms,  ordering  the 
payment  of  the  fund  to  the  next  of  kin  at  the  death  of  the  donee  of  the  powei-,  and 
not  a  distribution  of  it  amongst  the  next  of  kin  at  the  testator's  death  ;  there  is  not 
only  a  distribution,  but  a  declaration,  and  the  Court,  no  doubt,  decided  the  contrary 
to  that  which  is  reported.  The  fact  therefore  seems  to  be  in  strict  accordance  with 
what  Lord  St.  Leonards  states. 

A  decision  in  the  contrary  way  might  be  productive  [117]  of  great  inconvenience  ; 
in  many  cases  it  might  be  impossible  for  the  donee  to  exercise  the  power,  for  all  the 
relations  living  at  the  testator's  death  might  be  dead  at  the  decease  of  the  donee  of 
the  power,  and  therefore  there  might  then  be  no  person  in  whose  favour  an  appointment 
could  be  made.  The  same  objection  exists  where  there  is  a  power  to  appoint  to  a  class 
of  individuals. 

On  the  whole,  I  am  of  opinion  that  I  must  follow  the  real  decision  of  the  Court  in 
the  case  of  Pope  v.  Jrhitcombc,  which  I  find  to  have  been  in  favour  of  the  person  who 
was  the  "  relation  "  of  the  original  testator  at  the  death  of  the  donee  of  the  power, 
and  who  would  have  taken,  in  case  the  first  testator  had  died  at  the  same  time  as  the 
donee  of  the  power.  I  regret  that  from  the  error  in  the  report,  which  has  been 
adopted  by  text-writers,  many  gentlemen  have  most  probalilj^  advised  their  clients  in 
a  manner  contrary  to  the  decree  of  the  Court,  and  the  result  has  possibly  been,  that 
executors  have  distributed  the  assets  on  the  faith  of  that  erroneous  authority*. 

I  am  of  opinion  that  this  appointment  is  good,  and  I  will  make  a  declaration  to 
that  effect. 

[118]     Dixon  v.  Gayfere  (No.  3).     Nov.  10,  13,  1855. 

[S.  C.  varied  on  appeal,  1  De  G.  &  J.  655 ;  44  E.  K.  878  ;  27  L.  J.  Ch.  148 ;  3  Jur. 
(N.  S.)  1157.     See  In  re  Albert  Life  Assurance  Company,  1870,  L.  li.  11  Eq.  179.] 

A.  agreed  to  purchase  an  estate  from  B.,  and,  upon  the  estate  being  conveyed,  to 
grant  a  life  ainiuity  to  B.,  "to  be  secured  by  bond.''  Held,  that  B.  had  no  lien  on 
the  estate  for  payment  of  the  annuity,  and  was  merely  entitled  to  have  it  secured 
by  the  bond  of  the  purchaser. 

By  an  agreement,  made  in  August  1826,  between  Mrs.  Finucane  (who  was 
I  entitled  to  half  a  real  estate)  and  Mr.  Dunliar,  Dunbar  agreed  to  discharge  an 
I  unsatisfied  claim  of  £500  on  Mrs.  Finucane,  "  upon  having  an  assignment  of  all  the 
I  right  and  interest  of  Mrs.  Finucane  in  the  one-half  conveyed  to  him,"  and  upon  such 
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.issij;iimciit,  Mr.  Dunbar  thereby,  in  consideration  of  the  conveyance  of  such  property-, 
agreed  to  pay  Mrs.  Finucane  £2o,  and  "to  grant  an  annuity  of  £50  per  annum," 
during  the  several  lives  of  three  persons  mentioned,  "to  he  .secured  by  bond,"  and 
Mrs.  Finucane  and  Mr.  Dunbar  thereby  "  mutually  agreed,  to  perform  all  such 
further  acts  as  in  law  should  be  requisite  for  the  completion  of  the  agreement  when 
required." 

By  subsequent  dealings,  the  right  to  the  half  of  the  estate,  which  had  never 
been  conveyed,  vested  in  Fluker,  and  the  right  to  the  annuity,  which  had  never  been 
secured  and  was  greatly  in  arrear,  had  become  vested  in  Bayloy. 

By  the  decree  in  the  cause,  made  in  1853  (17  Beav.  421),  the  rights  of  Fluker 
and  Bayley  to  the  estate  and  annuity  were  declared.  And  it  was  declared  that 
Bayley  was  entitled  to  have  the  arrears  and  future  payments  properly  secured, 
according  to  the  agreement ;  and  if  the  same  had  not  been  so  secured,  then  it  was 
ordered  that  the  [119]  arrears  and  future  payments  should  be  properly  secured 
accordingly,  such  security  to  be  settled  by  the  Judge  in  Chambers. 

Before  the  Chief  Clerk,  Baj-ley  contended  that  he  had  a  lien  on  the  estate  for  the 
consideration  to  be  paid  for  the  purchase,  and  to  have  the  annuity  and  arrears 
secured  by  a  charge  on  the  property.  On  the  other  hand,  Fluker  insisted  that  all 
that  Bayley  was  entitled  to  was  to  have  the  personal  security  of  the  purchaser  or  his 
representatives  for  payment  of  the  annuity.  The  point  was  adjourned  for  argument 
in  Court. 

Mr.  Eogers,  for  Mr.  Bayley.  A  vendor  of  an  estate  retains,  in  equity,  a  lien  on 
the  estate  for  the  consideration  money,  until  it  has  been  fully  paid,  or  the  right  has 
been  waived  or  abandoned,  of  which  there  must  be  clear  evidence.  The  principle  is 
distinctly  stated  in  Hughes  v.  Keamei/  (1  Sch.  &  Lef.  132).  "Purchase-money  unpaid 
is  jyrima  facie  a  lien  on  the  lands  sold  ;  and  if  a  security  is  taken  for  that  money,  it  lies 
on  the  vendee  to  shew  that  the  vendor  agreed  to  rest  on  that  security,  and  to 
discharge  the  lands."  "The  circumstance  that,  in  these  cases,  the  money  is  secured 
to  be  paid  at  a  future  day,  does  not  affect  the  lien  ;  "  Winter  v.  Lord  Anson  (3  Russell, 
•190,  overruling  1  Sim.  &  Stu.  434) ;  there  the  purchase-money  was  not  payalile 
until  after  the  death  of  the  vendor.  The  present  case  is  precisely  similar  to  Tardiff  v. 
Sa-nijhan  (cited  in  Blackburn  v.  Gregson,  1  Bro.  C.  C.  423),  where  it  was  held  that 
the  vendor  of  an  estate,  in  consideration  of  a  life  annuity,  did  not  lose  his  lien  on  the 
land,  by  taking  a  bond  from  the  purchaser  for  securing  the  annuity.  In  Ite.minrjton  v. 
Dererell  (2  Anst.  550),  the  Defendant  had  agreed  to  [120]  purchase  an  estate  from  the 
Plaintiff'  for  a  life  annuity,  and  the  Court  held  the  vendor  entitled  to  have  it  charged 
upon  the  purchased  estate.  The  same  was  held  in  Ker  v.  Clnhcrij  ( Vice-Chancellor,  March 
27,  1819,  MS.,  referred  to  in  1  Sudg.  Vend.  (10th  edit.)  313).  Clarke  v.  Uoiih'  (3  Sim. 
499),  which  will  be  cited,  was  decided  on  Jf'inter  v.  Lord  Anson,  and  it  does  not  appear 
to  have  been  observed  that  that  case  had  been  reversed.  He  also  referred  to  Bower  v. 
Cooper  (2  Hare,  408),  and  Frail  v.  Ellis  (16  Beav.  350). 

Mr.  Lloyd  and  Mr.  J.  H.  Taylor,  for  Mr.  Fluker.  There  is  no  lien  on  the  estate. 
This  case  differs  entirely  from  those  in  which  there  is  a  money  consideration,  for 
which  a  collateral  security  is  given.  Here  the  terms  of  the  agreement  are  specified, 
upon  the  conveyance  "to  grant  an  annuity  of  £50  per  annum,  iVrc,  to  he  secured  by 
bond."  The  bond  being  given,  the  vendor  has  all  he  contracted  for,  and  the  matter 
being  complete  he  retains  no  lien.  Athough  there  has  been  no  conveyance,  the 
matter  must  be  now  treated  as  if  the  vendor  were  coming  for  specific  performance; 
in  that  case,  the  Court  would  direct  a  bond  to  be  executed  in  the  terms  of  the 
contract,  and  a  conveyance  by  the  vendor  in  consideration  of  the  bond  so  given.  The 
cases  of  Clarke  v.  lioijle  (3  Sim.  499)  and  Buckland  v.  Pocknell  (13  Sim.  406)  are  in 
point.  In  Clarke  v.  Euijle,  A.  conveyed  an  estate  to  B.,  in  consideration  of  B.  entering 
into  the  covenants  contained  in  the  deed  for  paying  an  annuity  to  A.,  and  £3000  to 
certain  persons  in  the  event  of  his  B.'s  marrying;  it  was  held  that  the  covenants  did 
not  create  a  lien  on  the  estate. 

In  Buckland  v.  Pocknell,  A.  agreed  to  sell  an  estate  to  B.  for  an  annuity,  and  B. 
was  to  pay  off  a  mortgage  [121]  to  which  the  estate  was  subject.  Accordingly  B. 
executed  a  deed,  by  which  he  granted  the  annuity  to  A.,  and  covenanted  to  pay  it, 
and  by  a  conveyance  of  even  date,  but  executed  after  the  annuity  deed,  after  reciting 
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the  agreement  and  the  annuity  deed,  A.  and  the  mortgagee,  in  pursuance  of  the 
agreement,  and  in  c.onsiileration  of  the  aiinaitij  luuiiuj  been  so  (jranteil  as  aforiMiiil,  and  of 
the  payment  of  the  mortgage  money,  conveyed  the  estate  to  B.  The  annuity  after- 
wards became  in  arrear ;  it  was  held  that  A.  had  no  lien  on  the  estate  for  the  annuity. 
The  rights  of  Mr.  Fluker  have  been  settled  by  the  decree,  the  declaration  in  which 
is  inconsistent  with  what  is  now  asked. 
Mr.  Kogers,  in  reply. 

The  Ma.ster  of  the  Roll-s  reserved  judgment. 

Nov.  13.     The  Master  of  the  Rolls  [Sir  John  Roniilly].     I  am  of  opinion,  in 

this  case,  that  the  contract  made  between  the  parties  e.xcludeif  the  lien  on  the  estate 

for  the  payment  of  the  annuity.     There  is  a  great  numlier  of  decisions  relating  to 

;   this  question   of  the  lien   upon  the  estate  for  unpaid   pinchase-money,   and    there 

certainly  is  a  great  discordance  in  the  authorities  ;  but  I  think  it  unneces.sary  to  refer 

to  them   in    detail.     There  are   three  decisions  of  a  later  date,   which   have  been 

confidently  referred  to  as  relating  more  particularly  to  this  subject,  but  they  do  not 

appear  to  me  to  be  inconsistent  with  each  other  or  with  the  opinion  I  have  to  express  on 

i    this  subject.     The  cases  are  JFinter  v.  Lord  Anwn  (3  Russ.  488),  [122]  Clarke  v.  Jioi/le 

,i   (3  Sim.   499),   and  Bucklawl  v.   Pocknell  (13   Sim.   40G),  and   I   think   they  are  all 

\i  reconcileable.     The  effect  of  them  is  this :    that  it  depends  upon  the  terms  of  the 

I    contract  entered  into  between  the  parties,  whether  a  lien  does  or  does  not  exist  upon 

[I  the  land  in  respect  of  the  unpaid  purchase-money.     The  case  of  Bucklaml  v.  Pocknell 

ii  appears  to  me  to  be  very  near  the  present.     There,  an  equity  of  redemption  was  sold, 

)i  in  consideration  of  two  annuities  which  were  granted  and  covenanted  to  be  paid,  by 

1;  a  deed  of  even  date  with  the  conveyance.     The  conveyance  was  expressed  to  be  made 

1  in  consideration  of  the  annuity  so  granted,  and  of  the  mortgage  debt  having  been 

u  paid  by  the  pui-chaser.     It  was  held  that  there  was  no  lien. 

\  It  appears  to  me  that  the  mode  of  carrying  the  contract  in  the  present  case  into 
;  efl'ect  is  this  :  by  a  .separate  and  independent  instrument  the  vendor  should  convey 
j  the  land,  and  in  consideration  of  that  conveyance  the  purchaser  should  secure  the 
annuity  by  his  bond.  In  the  case  of  Bucklaml  v.  Pocknell  exactly  the  same  thing  had 
I  been  done.  The  contract  is  that  an  annuity  shall  be  granted,  and  shall  be  secured  by 
j   bond,  in  consideration  of  which  the  estate  shall  be  conveyed.     The  whole  of  this  and 

I  the  acts  of  the  parties  appear  to  me  to  shew  that  the  construction  of  the  contract  is 
to  discharge  the  land  from  the  lien,  the  existence  of  which  would  render  it  almost 
unsaleable  in  the  hands  of  the  purchaser.  I  am  of  opinion  that  the  proper  mode  of 
I  dealing  with  the  decree  which  I  have  made,  directing  a  security  to  be  prepared,  is  to 
give  a  bond,  and  not  a  mortgage  of  the  estate,  to  secure  the  annuity.  If  it  had  been 
intended  that  a  mortgage  should  be  given,  the  order  would  have  so  directed,  but  the 
order  appears  to  me  to  exclude  it.  [123]  This  result  does  not  appear  to  me  to 
militate  with  the  case  of  JFinter  v.  Lord  Anson,  nor  do  I  dispute  the  authority  of  that 
case.  In  fact  lioth  the  cases  of  Clarke  v.  Boi/le  and  Biickland  v.  Pocknell  are  distinguished 
from  that,  and  one  of  the  grounds  on  which  the  Vice-Chancellor  of  England  went,  in 
Jlucklaml  v.  Pocknell,  was  that  it  would  l)e  quite  inconsistent  with  the  mode  in  which 
the  parties  had  dealt,  to  say  that  there  should  be  a  lien  for  the  purchase-money 
during  the  lives  of  the  annuitants.  The  lien  was  held  to  be  excluded  in  that  case,  and 
here,  I  think,  that  the  lion  is  excluded. 

The  question  was  really  determined  by  my  decree,  but  I  thought  it  was  desirable, 
ill  this  case,  to  treat  the  matter  as  open  and  reconsider  it. 

[124]     Davis  r.  Earl  of  Dysart  (No.  2).     Nov.  5,  17,  1855. 

[S.  C.  25  L.  J.  Ch.  122 ;  1  Jur.  (X.  S.)  1153 ;  4  W.  R.  41.     Affirmed  on  appeal,  8  De 
G.  M.  &  G.  33  ;  44  E.  R.  301  ;  25  L.  J.  Ch.  322  ;  2  Jur.  (N.  S.)  219  ;  4  W.  R.  268.] 

A  l)ill  by  an  incumbrancer  of  an  alleged  remainderman  against  the  tenant  for  life  for 
production  of  the  title-deeds,  and  involving  i|uestions  of  title,  was  dismissed  with 
costs.  Upon  the  taxation,  a  charge  was  made  for  an  abstract  of  title-deeds.  Held, 
that  the  word  "abstract"  was  intentionally  omitted  from  the  120th  General  Order 
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of  May    1845,  and   that   the  charge  for  the  abstract  could  not  be  allowed,  it   it  i 
exceeded  that  of  a  copy  of  the  documents;  secoiidl_v,  that  no  such  charge  could  be 
allowed  for  an  abstiact  made  before  the  suit,  though  with  a  view  to  an  arrangement  ' 
between  the  same  parties  ;  but  thirdly,  that  a  copy  of  it  for  the  use  of  the  counsel  ' 
who  prepared  the  answer  might  bo  allowed. 

Fees  to  two  junior  counsel  (one  of  them  being  a  conveyancer  oidy)  to  settle  the 
answer,  cannot  be  allowed  as  between  party  and  party,  unless  by  special  order  of 
the  Court. 

A  charge  for  abbreviating  the  answer,  estimating  it  at  its  total  length,  including 
schedules,  is  proper,  and  to  be  allowed  on  a  taxation  between  party  and  party. 

Where,  by  arrangement,  exceptions  to  an  answer  were  heard  with  the  cause,  a  charge 
for  consultation  between  counsel  on  the  exceptions,  as  distinct  from  the  consultation 
on  the  hearing  of  the  cause,  was  allowed. 

A  charge  for  copies  only  of  tho.se  parts  of  the  interrogatories,  the  answers  to  which 
were  excepted  to,  can  be  allowed  for  the  purposes  of  the  consultation  on  the  excep- 
tions, as  distinct  from  the  copies  made  for  the  purpose  of  preparing  the  answer; 
for  which  latter  purpose,  also,  only  one  copy  to  one  junior  counsel  can  be  allowed. 

Upon  a  taxation  between  party  and  party,  the  bill  of  costs  mav  be  added  to  or  varied 
after  it  has  been  brought  into  the  office,  at  any  time  before  the  taxation  is  concluded  ; 
but  the  practice  is  different  upon  a  taxation  under  the  Solicitors  Act. 

The  bill  in  this  case  was  filed  for  the  simple  purpose  of  compelling  the  production 
by  the  Defendant  (who  was  alleged  to  be  mere  tenant  for  life)  of  certain  title-deeds, 
for  the  examination  and  inspection  of  the  Plaintiff  (an  incuml)rancer  of  the  alleged 
remainder-man),  and  for  the  delivery  of  copies  and  abstracts  of  the  documents. 
Exceptions  were  taken  to  the  Defendant's  answer,  and,  by  arrangement,  the  exceptions 
came  on  to  be  heard  together  with  the  cause.  The  exceptions  were  overruled,  and 
the  bill  dismissed  with  costs,  to  be  taxed  and  paid  by  the  Plaintitl'  to  the  Defendant. 
(20  Reav.  405.) 

The  Defendant's  bill  of  costs  was  taxed  at  £410.  The  Plaintiff"  carried  in  objections 
before  the  Taxing  Master  to  the  taxation,  and  to  the  allowance  by  him  of  the  following 
items,  viz.,  a  charge  of  £60,  13s.  4d.  for  [125]  drawing  an  abstract  of  Defendant's 
title-deeds,  and  of  £60,  13s.  4d.  for  making  two  copies  for  counsel  thereof,  and  of 
opinions  of  various  counsel  on  the  title  ;  also  a  charge  for  making  two  copies  of  the 
interrogatories  and  other  papers  to  be  laid  before  counsel  for  preparing  the  answer; 
also  fees,  &c.,  to  two  junior  counsel,  employed  to  settle  the  answer  and  attendances ; 
also  the  increase  from  £5,  3s.  8d.  to  £13,  3s.  8d.  of  the  item  for  abbreviating  the 
answer,  by  estimating  it  at  its  total  length,  including  the  schedules,  and  this  after  its 
being  brought  into  the  office ;  and,  lastly,  for  consultation  with  reference  to  the 
exceptions  to  the  answer. 

The  Taxing  Master  oveiruled  all  the  objections,  and  appended  to  his  certificate 
of  taxation  a  list,  with  his  reasons  for  disallowing  them.  As  to  the  charges  for 
preparing  the  abstract,  making  the  copies  necessary  for  the  Defendant's  defence  and 
answer  to  the  suit,  and  the  employment  of  two  juin'or  counsel  to  settle  the  answer, 
the  Taxing  Master  said,  he  conceived  that  the  orders  of  the  8th  of  May  1845 
(Ordines  Can.  333),  gave  him  a  discretion  as  to  such  co.st.s,  and  thinking  them  properly 
and  necessarily  incurred,  looking  to  the  nature  of  the  suit,  he  had  allowed  them.  As 
to  two  copies  of  the  interrogatories  for  the  use  of  counsel,  those  copies  were  also 
used  on  the  argument  of  the  exceptions,  and  were  necessary  for  that  purpose  and 
also  for  settling  the  answer.  He  said  that  as  no  close  copy  had  been  allowed,  which 
was  a  usual  charge,  he  had  allowed  them.  The  increased  charge  for  abbreviating,  and 
also  the  charge  for  copying  the  answer,  were  the  usual  charges,  and  therefore  allowed. 
The  charges  for  consultation  on  the  hearing  of  the  exceptions  he  had  also  allowed,  as 
proper  and  usual.     From  this  finding  the  Plaintiff  appealed. 

[126]  The  words  of  the  120th  Order  of  the  8th  of  May  1845,  are  as  follows:— 
"  Where  costs  are  to  be  taxed  as  between  party  and  party,  the  Taxing  Master  may 
allow  to  the  party  entitled  to  receive  such  costs  all  such  just  and  reasonable  expenses 
as  appear  to  have  been  properly  incurred  in  "  (among  other  things),  "advising  with 
counsel  on  the  pleadings,  evidence,  and  other  proceedings  in  the  cause ;  procuring 
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counsel  to  settle  and  sign  pleadings,  &c.,  .  .  .  supplj'ing  counsel  with  ct^es  of  or 
extracts  from  necessary  documents.  But  in  allowing  such  costs,  the  Taxing  Master  is 
not  to  allow  to  such  party  any  costs  which  do  not  appear  to  have  been  necessary  or 
proper  for  the  attainment  of  justice  or  for  defending  his  rights,  or  which  appear  to 
have  been  incurred  through  over  caution,  negligence  or  mistake,  or  merely  at  the 
desire  of  the  pai'ty." 

As  to  the  preparation  of  the  abstract,  it  appeared  that,  before  the  suit  had  been 
instituted,  there  had  been  a  negociation  between  the  parties  with  reference  to  the 
production  of  the  title-deeds  and  the  delivery  of  an  abstract,  and  an  abstract  had 
been  laid  before  Mi'.  Measure,  a  conveyancer,  for  his  opinion  as  to  the  propriety  of 
such  production  and  delivery  ;  but  the  negociation  having  gone  off,  and  the  present 
suit  having  been  instituted,  the  Defendant's  answer  was  settled  by  Mr.  Measure,  in 
conjunction  with  an  equity  draftsman,  and  copies  of  the  abstract  and  of  the  other 
papers  were  laid  before  each. 

As  to  the  preparation  of  the  abstract,  there  was  an  affidavit  by  Mr.  Samuel 
Hooper,  clerk  to  the  Defendant's  solicitor,  in  the  following  words : — "  I  personally 
superintended  the  management  of  this  suit  on  behalf  of  the  above-named  Defendant, 
and  in  particular  the  prepa-[127]-ration,  of  the  abstract  of  title  laid  before  counsel 
on  behalf  of  the  said  Defendant,  for  the  purpose  of  enabling  them  to  prepare  the 
answer  to  the  bill  filed  by  the  above-named  Plaintiff  in  this  cause,  and  that  the 
preparation  of  such  abstract  of  title  (being  the  same  abstract  as  is  mentioned  in  the 
bill  of  costs  of  the  said  Defendant  in  this  cause)  was  commenced  on  or  about  the 
30th  day  of  May  1854,  at  which  time  an  arrangement  was  pending  for  supph'ing  the 
Plaintiff,  at  his  own  expense,  with  such  abstract  of  title,  without  suit,  but  such 
arrangement  was  not  carried  out,  and  the  above-named  Plaintiff  filed  his  bill  of 
complaint  in  this  cause,  when  such  abstract  of  title  was  completed,  and  used  for  the 
purpose  of  preparing  the  answer  of  the  Defendant,  as  before  mentioned,  and  such 
abstract  of  title  was  not  prepared  for  any  other  purpose  or  occasion  whatever  than 
that  before  mentioned." 

Mr.  R.  Palmer  and  Mr.  Jessel,  for  the  Plaintiff.  The  charge  for  the  abstract  of 
title  ought  not  to  be  allowed  ;  it  does  not  come  within  the  TJOth  Order  of  May  1845, 
for,  by  that  order,  the  costs  only  "  of  copies  or  extracts  from  necessary  documents  "  are 
to  be  allowed,  and  those  words  do  not  include  an  "abstract,"  and  that  is  the  only 
order  allowing  the  charge.  Besides,  the  abstract  was  prepared  before  the  suit  was 
instituted,  and  not  really  and  bond  fide  for  the  purposes  of  it,  and  for  that  reason  was 
not  chargeable.  But  though  the  charge  for  preparing  the  abstract  was  improper,  a 
fair  copy  of  it  for  counsel  to  prepare  the  Defendant's  answer  was  properly  charged, 
but  not  two  copies,  nor  in  fact  any  charge  connected  with  the  eniploj'ment  of  a 
conveyancing  counsel,  who  was  not  engaged  in  the  cause.  It  is  the  first  time  that  a 
charge  foi'  consultations,  iVc,  with  counsel  not  retained  in  the  cause,  has  ever  been 
heard  of,  and  the  charge  cannot  be  sustained.  [128]  In  Green  v.  Brifigs  (7  Hare,  279), 
the  costs  of  more  than  two  counsel  were  disallowed  on  taxation  between  party  and 
party,  notwithstanding  the  third  counsel  was  retained  after  the  counsel  by  whom  the 
pleadings  had  been  drawn  had  been  called  within  the  Bar.  And  the  same  rule  is  laid 
down  in  Smith  v.  The  Earl  of  Ej/inf/ham  (10  Beav.  378).  Then  the  copies  of  the 
interrogatories  used  in  the  consultation  on  the  exceptions  were  unnecessary,  and 
neither  they  nor  the  fee  for  consultation  on  the  exceptions,  as  distinct  from  the  cause, 
ought  to  be  allowed.  As  to  the  increased  fee  for  abbreviating  the  answer,  such  a 
thing  is  quite  inadmissible  after  the  bill  has  been  brought  into  the  office.  They  cited 
He  Catlin  (18  Beav.  508). 

Mr.  Lloyd  and  Mr.  Tripp,  for  the  Defendant.  The  principle  is,  that  the  person 
who  is  in  the  wrong  ought  to  indemnify  the  opposite  party  from  all  the  costs  which 
have  been  occasioned  by  the  litigation,  and  it  was  in  order  to  etieet  this  object  that 
'  the  liOth  (reneral  (^rder  was  nuide.  A  liberal  construction  ought,  therefore,  to  be 
j  given  to  this  tJcneral  Order,  especially  in  a  case  like  the  present,  which  is  a  mere 
'  fishing  bill  liy  a  stranger,  .seeking  to  disturb  the  Earl  l\vsart  in  the  possession  of  his 
!  family  estates.  The  General  Order  is  quite  extensive  enough  in  its  terms  to  include 
I  all  the  costs  which  have  been  incurred  by  the  Defendant,  and  gives  to  the  Master  a 
I  wide  discretion.     The  costs  were  "  necessary  and  proper  "  for  defending  the  rights  of 
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the  Defendant ;  the  case  was  peculiar,  involving  intricate  questions,  which  reiulcred 
it  necessary  to  examine  the  title  with  the  licst  professional  assistance. 

The  rnle  of  the  Conrt  is  settled,  that  this  Conrt  will  not  interfere  with  the  ■ 
discretion  of  the  Taxing  Master,  [129]  on  a  mere  i|uestion  of  the  ijuanlnm  of  charges  ;  ; 
there  must  be  some  principle  involved  to  induce  the  Court  to  do  so  ;  .llnop  v.  Lonl  of . 
Or.Jm-d  (1  Myl.  it  K.  564).  The  cases  of  WaiUll  v.  Lcdk  (14  Sim.  184)  and  Downing  \ 
College  ceu<e  (3  Myl.  &  Cr.  474),  were  referred  to.  ' 

Mr.  K.  Palmer,  in  reph'. 

The  M.\stek  of  the  Koi.i.s  reserved  judgment. 

Xor.  17.  The  M.vstek  oe  the  Rolls  [Sir  John  i;oniill\^l.  This  is  an  appeal 
from  the  taxation  of  a  hill  of  costs  by  one  of  the  Taxing  Masters,  the  bill  in  the 
cause  having  been  dismissed  with  costs. 

The  first  item  complained  of  is  an  item  of  about  £60  for  drawing  an  abstract  of 
certain  documents  which  were  required  for  the  Defendant's  answer.  The  question  is 
the  propriety  of  the  amount  the  Master  has  allowed.  The  amount  in  the  bill 
charged  was  £79,  6s.  8d.,  and  the  Master  has  diminished  the  number  of  brief  sheets 
bv  his  mode  of  calculating. 

This  depends  on  the  l-20th  Order  of  the  8th  May  1845.  (Ordines  Can.  333.)  The 
words  of  the  order  are  these  : — "  Where  costs  are  to  be  taxed  as  between  party  and 
party,  the  Taxing  Master  may  allow  to  the  party  entitled  to  receive  such  costs,  all 
such  just  and  reasonable  expenses  as  appear  to  have  been  properly  incurred  in  "  (I 
pass  over  those  that  do  not  relate  to  this)  "supplying  counsel  with  copies  of  or 
extracts  from  necessary  documents."  The  word  "  abstract "  I  have  reason  to  know, 
at  least  I  [130]  have  been  so  informed  b\'  extremeh'  good  authority  since  this  ease 
was  heard,  was  purjjosely  omitted  from  this  order,  in  order  to  avoid  the  extra  price 
of  6s.  8d.  per  sheet  being  obtained,  instead  of  3s.  4d.,  which  would  be  the  price 
allowed  for  a  copy.  At  the  same  time,  if  a  solicitor  who  might  have  copied  at  length 
a  large  number  of  documents,  and  might  have  charged  3s.  4d.  per  sheet  for  them,  has 
omitted  to  do  so,  but,  in  lieu  thereof,  has  prepared  an  abstract  of  less  than  half  the 
size,  and  at  a  less  expense  than  would  have  been  incurred  by  making  copies  of  the 
documents,  I  should  think  that,  on  the  taxation  of  costs,  this  might  properly  be 
allowed,  because,  in  point  of  fact,  there  is  a  benefit  derived  to  the  jjarties  by  it.  But 
in  either  case,  the  documents  in  question  must  be  prepared  for  the  purpose  of  the 
suit,  and  whether  this  was  so  or  not  in  the  present  case  depends  on  the  affidavits  of 
Mr.  Hooper,  the  clerk  of  the  solicitor  of  the  Defendant,  who  has  put  in  a  very  fair 
affidavit  stating  how  the  matter  stood.  The  passage  which  refers  to  this  matter  is 
this : — "  I  personally  superintended  the  management  of  this  suit,"  &c.  (See  the 
passage,  21  Beav.  126.) 

Now  I  think,  upon  this  statement,  that  the  abstract  cannot  be  said  to  have  been 
prepared  for  the  purpose  of  the  answer.  It  was,  in  point  of  fact,  prepared  before  the 
suit,  and  with  a  view  to  an  arrangement,  although  arising  out  of  the  same  matter  and 
between  the  same  parties,  and  I  think  that  the  order  confines  the  allowance  to  such 
<locuments  only  as  are  prepared  really  and  bond  Jidr  for  the  answer.  Certainly,  if  it 
were  done  for  a  totally  distinct  purpose  some  time  before,  no  one  could  reasonably 
contend  that  it  could  be  charged,  and  so,  also,  if  done  in  respect  of  a  question 
between  the  same  persons,  but  on  a  distinct  occasion.  I  think  that,  to  [131]  entitle 
it  to  be  charged,  it  must  be  done  ham  fide  for  the  purposes  of  the  answer,  and  that 
this  was  not  so  in  the  present  case,  as  it  appears  in  fact  to  have  been  prepared  before 
the  bill  was  filed.  The  copy  of  it,  for  the  counsel  who  prepared  the  answer,  is 
proper  and  must  be  allowed. 

The  next  question  is  the  propriety  of  the  allowance  of  two  junior  counsel  to  settle 
the  answer  of  the  Defendant,  Lord  Dysart.  Mr.  Measure,  a  conveyancer  of  eminence, 
had  been  consulted  by  Lord  Dysart  on  the  subject  of  his  title,  and  also  as  to  what 
documents  might  be  produced  and  what  not ;  it  was  therefore  a  matter  of  importance 
to  Lord  Dysart  that  the  advice  and  assistance  of  Mr.  Measure  should  be  obtained  in 
the  preparation  of  his  answer.  Mr.  Measure,  however,  not  being  in  the  habit  of 
practising  in  Court  as  an  equity  draftsman,  it  required  that  .some  other  gentleman 
should  be  employed  as  junior  counsel.  This  is  certainly  a  very  good  reason  why,  for 
Lord  Dysart's  satisfaction,  two  counsel  should  have  been  employed  on  this  occasion, 
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but,  in  my  opinion,  it  affords  no  reason  for  charging  it  against  the  Plaintiff.  In  every 
case  it  might  be  a  satisfaction  to  the  Defendant  to  have  the  united  assistance  of  two 
counsel  to  prepare  his  pleadings,  and  I  see  no  circumstances  of  peculiar  difficult}'  or 
intricacy  in  this  case  which  requires  the  assistance  of  two  counsel  for  the  performance 
of  those  duties  which  are  almost  invariably  performed  by  the  junior  counsel  alone. 
It  is,  in  fact,  the  introduction  of  a  third  counsel  in  the  case,  for  certain  parts  of  the 
suit,  and  I  am  unable  to  discover  any  grounds  on  which  I  could  refuse  to  allow  this 
in  the  great  majority  of  cases,  if  I  were  to  allow  it  in  the  present  instance. 

As  a  general  rule  two  counsel  are  allowed,  a  junior  [132]  and  a  senior;  where 
more  are  allowed,  it  is  an  exception  to  the  general  rule.  So  the  preparation  of  the 
answer  by  two  counsel  is  an  exception  to  the  general  rule,  and,  in  my  opinion,  the 
sanction  of  the  Court  should  be  obtained  for  this  extra  assistance,  before  it  can 
properly  be  allowed  by  the  Taxing  Master  in  a  question  between  party  and  party. 
It  is  the  Court  alone  that  is  able  to  judge  of  the  propriety  of  this  extra  assistance 
being  charged,  inasmuch  as  it  has  before  it  all  the  details  of  fact  and  the  points  of 
law  which  are  raised  and  discussed,  on  which  it  has  had  to  form  and  pronounce  an 
opinion. 

In  my  opinion,  therefore,  all  that  portion  of  this  bill  of  costs  which  has  been 
occasioned   l)y  the  employment  of  Mr.  Measure,  however  proper  as  regards  Lord 
j  Dysart,  cannot  properly  be  charged  as  between  party  and  party  against  the  Plaintifi", 
II  and  it  must  be  omitted  from  the  bill. 

i         The  fee  for  abbreviating  the  answer  by  estimating  the  answer  at  its  total  length, 
',  including   the   schedules,  I  find,  on  inquiry,  is  the  regular  and   legitimate  charge. 
;  This,  therefore,   is  right,  and  ought  to  be  allowed.     I  may  also  observe  that  the 
!'  Master  is  right  in  allowing  the  bill  of  costs  to  be  altered  for  this  purpose.     The  bill 
of  costs,  as  between  party  and  party,  is  always  susceptible  of  being  added  to  or  varied 
•  after  it  has  been  brought  into  the  oflBce.     In  this  respect,  it  is  quite  different  from  a 
;  bill  of  costs  taxed  under  the  statute,  where  an  alteration  cannot  be  made  as  against 
j  the  client,  except  with  his  consent,  after  the  bill  has  been  brought  in  for  taxation. 
In  cases  of  taxation  of  costs,  as  between  party  and  party,  the  bill  of  costs  is  analogous 
!  to  a  mere  state  of  facts,  and  is  a  claim  by  one  party  against  another  party  to  a  suit, 
\  and  it  may  be  amended,  in  any  way  and  at  any  [133]  time,  before  the  taxation  is 
I  concluded.     This  has  been  the  invariable  practice,  as  I  am  informed  on  inquiry. 
I         With  respect  to  the  remaining  items,  I  think  that  a  consultation  on  the  exceptions, 
between  the  counsel,  was  proper  and  ought  to  be  allowed,  distinct  from  the  consulta- 
tion on  the  cause,  although,  by  arrangement,  the  exceptions  stood  over  to  come  on 
with   the  hearing  of  the  cause.     I  do  not  understand  correctly  whether  copies  of 
interrogatories  are  charged  for  in  this  consultation  as  distinct  from  the  copies  made 
for  the  purpose  of  the  preparation  of  the  answer.     It  appears  to  me  that  such  is  the 
case,  if  so,  then  my  opinion  is,  that  only  copies  of  the  interrogatories  to  those  answers 
which  were  excepted  to  can  be  allowed  for  this  purpose  ;  and  as  I  have  already  stated 
1  with  respect  to  the  employment  of  a  third  counsel,  one  copy  only  ought  to  be 
i  allowed  in  the  preparation  of  the  answer. 

I  In  all  other  respects,  the  taxation  of  the  Master,  on  the  matters  complained  of, 
i  appears  to  me  to  be  correct.  There  must,  therefore,  be  an  order  to  review  the  taxa- 
I  tion  in  the  matters  mentioned,  and  no  costs  on  either  side.  Probably  after  the  state- 
I  ment  I  have  made  it  will  not  be  necessary  to  send  the  bill  back  to  the  Master,  but  it 
may  be  moderated  by  the  solicitors  on  both  sides,  who  will  easily  be  able  to  arrange 
it,  after  what  I  have  stated  as  my  view  of  the  case. 

Note. — An  appeal  to  the  Lord  Justices  was  dismissed  on  the  26th  of  January 
1856.     [8  De  G.  M.  &  G.  33.] 
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[134]    Philpott  v.  St.  George's  Hospital.    Xov.  9,  10,  19,  1855. 

[S.  C.  2r)  L.  J.  Ch.  3.3 ;  4  W.  R.  41  ;  reversed  on  appeal,  6  H.  L.  C.  338 ;  10  E.  R. 
1326  ;  3  Jur.  (N.  S.)  1269  ;  5  \V.  R.  845.  See  also  S.  C.  5  Jur.  (N.  S.)  664  ;  7  W. 
R.  659.  As  to  Mortmain  Act,  followed,  Creswell  v.  Creswell,  1868,  L.  R.  6  Eq.  75; 
In  re  Cox,  1877,  7  Ch.  D.  207;  In  re  Christmas,  1885,  30  Ch.  I).  548;  In  re 
Holbiirne,  1885,  53  L.  T.  216.  Distinguished,  In  re  JVatmough's  Trusts,  1869,  L.  R. 
8  Eq.  276.] 

The  doctrine  of  Trye  v.  The  Corporaticm  of  Gloucester  (14  Beav.  173)  adhered  to. 

A  testator  devised  eight  acres  at  X.  to  13.,  and  he  directed  that  if  any  person  should, 
within  twelve  months  from  his  death,  give  a  suitable  piece  of  land  in  N.,  as  the  site  ; 
of  almshouses,  his  executors  should  pay  to  the  trustees  £60,000,  to  be  devoted  to 
the  purposes  of  the  charity.  B.,  who  was  an  executor,  devoted  the  eight  acres  to 
the  charity.  Held,  that  the  bequest  of  the  money  was  void,  as  contrary  to  the 
policy  of  the  Mortmain  .\ct. 

A  testator,  in  case  any  person  should  give  a  suitable  piece  of  land  for  almshouses, 
gave  a  sum  of  money  to  be  devoted  to  the  charity,  with  a  gift  over  of  the  fund,  if 
no  such  piece  of  land  should  be  provided  or  the  scheme  should  not  be  approved  of 
by  his  trustees.  The  land  was  provided,  and  no  difficulty  interposed  as  to  the 
scheme,  but  the  gift  of  the  money  was  held  void  as  contrary  to  the  policy  of  the 
Mortmain  Act.     Held,  that  the  gift  over  did  not  take  effect. 

The  question,  in  this  case,  arose  on  the  construction  of  a  bequest  contained  in  the 
will  of  Ivirl  Beauchamp,  dated  in  1847.  By  this  will,  after  devising  eight  acres  of 
land  in  Newland  to  his  nephew,  Charles  G.  Scott,  in  fee,  the  testator  proceeded  in 
these  words  : — 

"  And  whereas  I  have  contemplated  erecting  and  endowing  almshouses,  either 
upon  some  part  of  my  estate  or  elsewhere  in  the  hamlet  of  Newland,  aforesaid,  for 
the  residence  of  twelve  or  some  larger  number  of  poor  men  and  women,  members 
of  the  Church  of  England,  who  shall  have  been  employed  in  agriculture  and  have 
been  reduced  by  sickness,  misfortune  or  infirmity.  Now,  in  case  I  should  happen  to 
die  without  effecting  such  object,  and  any  person  or  persons  should,  within  twelve 
months  after  my  decease,  at  their,  his  or  her  expense,  purchase  or  give  a  suitable  piece 
of  land,  in  Newland  aforesaid,  as  a  site  for  such  almshouses,  and  with  the  intent  that 
the  same  should  be  devoted  to  such  purpose,  then  I  empower  and  direct  the  trustees 
or  trustee  for  the  time  being  of  this  my  will,  when  and  so  soon  as  such  land  shall 
have  been  legally  dedicated  to  charitable  uses  (provided  they  or  he  shall  approve  the 
scheme  of  the  intended  charity  and  the  rules  and  [135]  regulations  proposed  for  the 
government  thereof),  to  pay  to  the  trustees  of  the  said  intended  charity,  out  of  such 
part  of  ray  personal  estate  as  is  hereinafter  mentioned,  the  sum  of  £60,000,  to  be  by 
them  devoted  to  the  several  purposes  of  the  said  charity,  in  the  manner  to  be 
determined  in  respect  of  the  funds  of  the  same,  but  so,  nevertheless,  that  the  said  sum 
or  any  part  thereof  shall  not  be  applied  in  or  towards  the  purchase  of  any  lands  for 
the  purposes  of  such  charity.  And  if  and  in  case  no  such  piece  or  parcel  of  land  shall 
be  found  and  provided  as  aforesaid,  or  being  such,  the  scheme  of  the  intended  charity 
or  the  rules  and  regulations  for  the  government  thereof  shall  not,  in  the  opinion  of 
the  majority  of  my  said  trustees,  be  in  accordance  with  what  they  may  consider  ray 
wishes  upon  the  subject  to  have  been,  then  I  give  and  bequeath  the  said  sum  of 
£60,000  to  the  trustees  for  the  time  being  of  St.  George's  Hospital,  to  be  by  them 
applied  for  the  purposes  of  that  institution." 

The  testator  died  in  1853,  and  his  will  was  proved  by  his  executors,  Charles  G. 
Scott,  Susan  Kitching  and  the  Plaintiff,  the  Rev.  Thomas  Philpott. 

By  indenture,  dated  the  (ith  of  December  1855,  and  duly  enrolled,  Charles  G. 
Scott,  after  reciting  the  will,  and  that  Charles  G.  Scott  "  was  desirous  of  effectuating 
the  object  contemplated  by  "  the  testator,  conveyed  the  eight  acres  in  Newland  to 
John  Abel  Smith,  Susan  Kitching,  and  Thomas  Philpott  and  their  heirs,  upon  trust, 
that  it  "  should  thenceforth  be  devoted  to  the  purposes  and  be  used  as  a  site  for  the 
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erection  of  such  almshouses,  as  in  the  said  will  of  the  Earl  Beauchamp  mentioned,  and 
other  the  purposes  of  the  said  intended  charity,  and  that  the  same  should  be  used  and 
enjoyed  for  those  purposes,  and  be  subject  to  such  [136]  powers  and  provisions  in  relation 
thereto,  and  that  the  scheme  of  the  said  intended  charity,  and  the  rules  and  regula- 
tions for  the  government  thereof,  should  be  framed  and  settled  in  such  manner,  in  all 
respects,  as  John  Abel  Smith,  Susan  Kitching  and  Thomas  Philpott  should,  with  the 
approbation  of  the  trustees  of  the  testator's  will,  thereafter  determine,  and  should  by 
any  iTidcnture  enrolled  in  Chancery  direct  and  declare  accordingly." 

This  bill,  filed  by  Mr.  Philpott  against  the  Governors  of  St.  George's  Hospital, 
and  the  three  trustees,  prayed  that  the  rights  and  interests  of  all  parties  to  the 
.£60,000  might  be  declared. 

The  first  question  which  arose  was,  whether  the  gift  of  £60,000  to  a  charity,  in 
case  of  any  person  giving  a  suitable  piece  of  land  for  the  site,  was  valid,  or  contrary 
to  the  policy  of  the  Statute  of  Mortmain  ;  and  secondly,  assuming  the  gift  to  the 
charity  failed,  then  whether  the  gift  to  St.  George's  Hospital  had  or  had  not,  in  the 
event  which  had  happened,  taken  effect. 

The  Solicitor-Genera:.  (Sir  R.  Bethell)  and  Mr.  GilTard,  for  the  Plaintiff", 
admitted  that  this  case  could  not  be  distinguished  from  Tr/je  v.  The  Corporation  of 
Gloucester  (1-1  Beav.  173).  On  this  point  see  Cawoocl  v.  Thompson  (I  Smale  &  G.  409); 
Edwards  v.  Hall  (11  Hare  1,  since  affirmed);  Longstaff  v.  Rninison  (1  Drewry,  28); 
(The  Church  Building  Societi/  v.  Barlow  (3  De  Gex,  M.  &  G.  120);  Attornei/-General  v. 
JFldtchurch  (3  Ves.  U4) ;  Attornerj-General  v.  Hull  (9  Hare,  647). 

Mr.  Lloyd  and  Mr.  Cairns,  for  the  residuary  legatees.  [137]  The  gift  over  to  St. 
iGeorge's  Hospital  fails,  and  the  £60,000  falls  into  the  residue.  The  Hospital  is  only 
to  take  "  in  case  no  such  piece  or  parcel  of  land  shall,"  within  twelve  months,  be  given. 
Here  a  valid  gift  of  the  land  has  been  made  by  Mr.  Charles  G.  Scott.  The  land  has 
been  devoted  to  the  charity  by  legal  and  effectual  means,  and  the  condition,  on  the 
non-performance  of  which  alone  there  is  a  gift  over,  has  been  performed. 

Secondly,  this  is  not  a  gift  over  in  case  of  faiku'e  of  the  charitable  intent  by  reason 
of  its  illegality,  but  on  a  failure  arising  from  the  non-dedication  of  suitable  piece  of 
land  to  establish  it.  It  is  like  the  case  of  The  Attorney-General  v.  Hodgson  (1.5  Sim.  146), 
where  personal  estate  was  given  for  an  establishment  or  institute  of  a  charitable 
receptacle,  if  the  same  could  be  done,  with  a  gift  over  "  if  no  such  institute  could  be 
conveniently  established."  The  first  gift  being  held  void  under  the  Statute  of  Mort- 
main, the  Vice-Chancellor  of  England  held  that  the  gift  over  had  not  taken  effect,  for 
the  testator  pointed  to  some  physical  impediment  and  not  to  the  invalidity  under  the 
Statute  of  Mortmain.  The  gift  over  is  inserted  for  similar  objects  to  those  in  Attorney- 
General  v.  Ti/nilall  (2  Eden,  214;  Ambler,  61.5),  as  to  which  gift  over  the  Court  said, 
I"  I  am  clear  that  it  is  a  fraudulent  and  void  clause;  it  is  inserted  as  a  means  to 
'.intimidate  the  heir  at  law  and  the  next  of  kin,  and  prevent  their  opposing  the 
hharity." 

I  Mr.  R.  Palmer,  Mr.  Bagshawe  and  Mr.  Hawkins,  for  the  trustees  of  St.  George's 
iHospital,  argued  that  the  true  effect  of  the  will  was  to  give  over  the  legacy  in  case  of 
hhe  failure,  by  any  means,  of  the  first  charitable  intention.  That  The  Attorney-General 
|v.  Hodi/siin  [138]  had  been  decided  on  demurrer,  and  that  there  was  no  allegation  in 
thi-  bill  which  enabled  the  Court  to  deal  with  the  second  alternative  gift. 

The  cases  of  Attoriu'i/-General  v.    lllntchiurh  (3  Ves.   144);    Dc  Theminines  v.  Dc 

ll'.inieral  (5  Russ.  288) ;  Tulk  v.  Houlditch  (1  Ves.  it  B.  248) ;  Poor  v.  Mial  (6  Mad.  32); 

Ihirrison  v.  The  Coiporatum  of  Southampton  (2  Smale  &  G.  387)  ;  Attorney-General  v. 

■      np  of  Oxford  (1  Bro.  C.  C.  444  ;  4  Ves.  421) ;  Brodic  v.  Chawlos  (1  Bro.  C.  C.  444,  n.); 

/•//  V.  Mott  (I  Myl.  ik  Cr.  123);  Corhyn  v.  French  (4  Ves.  431)  ;  Bcarsall  v.  Simpson 

1  '  Ves.  29) ;  and  1  Swinliurne  on  A\'ills  (part  4,  s.  6),  were  also  cited. 

Mr.  Lloyd,  in  reply. 

The  M.vstkk  ok  the  Rolls.     I  will  consider  this  case. 

.Vor.  19.  The  M.vstek  of  the  Rolls  [Sir  John  Romilly].  The  first  question 
iliich  arises  in  this  bequest  is,  whether  it  is  valid,  having  regard  to  the  Statute  of 
^bu-tmain. 

The  Plaintiffs  counsel  admitted  that  they  could  not  distinguish  this  case  from 
'/    V.  The  Corporation  of  Gloucester,  decided  by  me  (14  Beav.  173),  and  on  my  stating 
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that  my  opinion  on  the  subject  remained  unchanged,  thej'  forbore  to  argue  that  part 
of  the  case.  I  have,  however,  reconsidered  my  judgment  in  that  case,  and  I  think  it 
proper  to  observe  that  the  further  consideration  which  [139]  I  have  given  to  that 
case  confirms  me  in  the  view  that  I  then  expres,sed,  antl  I  have  the  satisfaction  of 
finding  that  the  Vicc-Chancellor  Sir  William  Page  Wood  has  come  to  a  similar  con- 
clusion in  the  case  of  Ihinn  v.  Jiownag  (I  Kay  i^:  Johns.  596).  I  therefore  think  it 
sufficient,  on  that  part  of  the  case,  to  refer  to  my  judgment  in  the  case  of  Tri/e  v.  TIti' 
Coijioialion  of  Gloiircstii;  and  to  state  my  opinion  that  the  bequest  in  the  present  will 
to  found  almshouses  fails,  by  reason  of  the  existing  law  of  the  land,  which  has  rendered 
it  impossible  to  carry  the  testator's  wishes  into  effect. 

The  substantial  question  which  then  arises  before  me,  and  on  which  I  have 
reserved  my  judgment,  is,  whether,  in  this  state  of  circumstances,  the  gift  to  St. 
George's  Hospital,  which,  standing  by  itself,  is  free  from  all  objection,  takes  effect ; 
or,  in  other  words,  whether  the  event  has  arisen  on  which  the  gift  over  is  directed  to 
take  effect. 

I  think  it  material  to  refer  to  these  words  again,  they  are  these  : — "  If  and  in  case 
no  such  piece  or  parcel  of  land  shall  be  found  and  provided  as  aforesaid,  or  being 
such,  the  scheme  of  the  intended  charity  or  the  rules  and  regidations  for  the  govern- 
ment thereof  shall  not,  in  the  opinion  of  the  majority  of  my  said  trustees,  ho  in 
accordance  with  what  they  may  consider  my  wishes  upon  the  subject  to  have  l>een, 
then  I  give  and  bequeath  the  said  sum  of  £(10,000  to  the  trustees  for  the  time  being 
of  St.  t4eorge's  Hospital." 

When  I  first  read  these  words,  my  impression  was  verj'  strong  that  the  meaning 
of  them  was  that  if  the  first  object  failed,  from  any  cause  whatever,  the  gift  to  [140] 
St.  George's  Hospital  took  effect,  and  that  the  failure  to  supply  the  land  for  the  ahns- 
houses  might  arise  as  well  from  the  operation  of  law,  as  from  the  want  of  inclination 
on  the  part  of  any  person  to  give  a  suitable  piece  of  land  in  Newland  as  the  site  of 
the  almshouses.  The  further  consideration  of  the  subject  and  the  arguments  of 
counsel  have  convinced  me  that  I  too  hastily  expressed  and  too  hastily  came  to  that 
conclusion. 

In  the  case  of  The  Attornetj-Gi'nfral  v.  Hodi/son  (15  Sim.  146),  the  Vice-Chancellor 
of  England  points  out  the  principles  on  which,  in  his  opinion,  such  gifts  over  are  to 
be  construed.  That  case  was  of  this  description  :  The  testator  bequeathed  personal 
estate,  "  in  trust  for  the  establishment  or  institution  of  a  charitable  receptacle,  if  the 
same  could  be  done,  for  twenty-seven  poor  old  men  of  England  and  the  same  luimber 
in  Ireland,  to  be  under  the  management  of  the  Roman  Catholic  Bishop  of  London 
and  the  Roman  Catholic  Bishop  of  Dublin  ;  but  if  (said  the  testator)  no  such  institu- 
tion can  be  conveniently  established,  I  request  that  the  same  may  be  disposed  of  in 
charitable  donations,  to  persons  of  the  same  description,  of  £6  each,  and  whenever  an 
opportunity  offers,  that  it  may  be  added  to  any  contribution  for  a  similar  purpose, 
£30  of  which  sum  I  give  to  each  of  my  executors."  The  Vice-Chancellor  of  England 
was  of  opinion  that  the  events  had  not  ari.sen  on  which  the  gift  over  took  effect.  He 
observes,  "  The  testator  says,  but  if  no  such  institution  can  be  conveniently  established, 
not  at  all  contemplating,  as  it  strikes  me,  the  contingency  that  the  law  might  not 
permit  the  thing  to  be  done,  but  evidently  pointing  to  .some  impediment  of  a  totally 
different  kind."  Having  read  through  the  whole  of  the  judgment  very  carefully,  and 
having  reconsidered  the  [141]  whole  of  the  comments  of  counsel  upon  it,  I  am  of 
opinion  that  the  Vice-Chancellor  decided  that  case  upon  the  ground  stated  in  that 
clause  of  his  judgment.  In  fact  it  turned  upon  the  word  "  convenient ; "  if  that  had 
been  omitted,  the  gift  over  would  probably  have  been  good,  but  the  gift  over  was  to 
take  effect  only  in  the  event  of  the  previous  gift  failing,  by  reason  of  its  not  being 
"  convenient  "  to  carry  it  into  effect. 

Now,  on  looking  at  the  present  case,  it  appears  to  me  to  be  still  more  strongly 
marked  than  in  The  Attorney-General  v.  Hmlcjson.  The  gift  to  St.  George's  Hospital  is 
either  if  no  such  piece  of  land  "shall  be  found  and  provided,"  or  if  the  scheme  or  the 
rules  shall  not  be,  in  the  opinion  of  his  trustees,  "  in  accordance  with  what  they  may 
consider  his  wishes  on  the  subject."  It  ignores  altogether  any  difficulty  which  might 
arise  on  the  ground  that  the  law  might  interpose  an  obstacle ;  it  does  not  deal  with 
that  case  at  all.     The  clause  seems,  in  truth,  to  be  introduced  in  the  nature  of  a  clause 
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in  tcrrori'm.  He  says,  in  substance,  "  I  require  you,  my  trustees,  to  do  all  j'ou  can  to 
carry  this  gift  of  mine  into  effect,  but  if  you  do  not,  and  if  there  be  any  default  made 
in  respect  of  it,  then  nobody  shall  have  any  benefit  from  it ;  but,  in  that  case,  I  desire 
that  it  shall  go  over  to  St.  George's  Hospital."  Now  no  default  has  been  made  by  any- 
one; all  that  can  be  done  has  been  done  by  the  persons  entrusted  by  the  testator  to  carry 
his  wishes  into  effect.  In  fact,  the  land  has  been  procured  and  the  rules  of  the  hospital 
have  been  approved  ;  I  am  not  sure  that  this  approval  distinctly'  appears  in  evidence, 
but  if  that  were  not  so,  it  would  be  a  mere  question  for  an  inquiry,  so  that  I  assume 
that  everything  has  been  done  that  can  be  done.  Then  the  difficulty  which  arises  is 
this  :  the  land  has  been  given,  and  the  rules  approved,  but  the  law  interposes  [142] 
and  prevents  it  from  being  carried  into  effect.  It  interposes  in  this  way  ;  not  by 
saying  that  the  conve3'ance  of  the  land  is  not  legal,  for  it  is  perfectly  legal  and  valid ; 
neither  does  it  say  that  the  rules  are  improper,  no  difficulty  of  that  sort  arises ;  but 
the  law  interposes  by  saying,  "  It  is  true  you  have  given  the  lands,  it  is  true  you  have 
approved  of  the  rules,  but  for  the  purpose  of  accomplishing  this  object  the  legacy 
itself  shall  not  be  given  at  all,  and  in  fact  does  not  exist ; ''  (I  am  here  assuming,  as 
the  foundation  of  my  judgment,  that  my  opinion  in  the  case  of  Tryc  v.  Corporation  of 
Gloweder  is  correct).  This,  then,  is  certainly  not  the  difficulty  contemplated  bj'  the 
testator.  He  did  not  contemplate  that  any  difficulty  would  arise,  if  a  suitable  piece 
;of  land  were  provided  and  legally  conveyed,  and  if  the  rules  were  approved  of:  and 
the  gift  over  was  only  to  take  effect,  in  case  of  a  failure  of  the  land  being  given  and 
lof  the  rules  being  approved  of,  and  there  is  no  gift  over  in  case  of  a  defect  arising 
'from  the  law  interposing  and  saying  that  the  legacy  shall  not  be  given  for  such  a 
li  purpose. 

I  am,  therefore,  of  opinion  that  the  event  on  which  the  gift  over  to  St  George's 
\  Hospital  was  to  take  effect  has  not  arisen,  and  that  consequently  the  whole  of  the 
[legacy  fails,  both  the  original  gift  and  the  gift  over.  The  result  of  which  is  that  I 
imust  make  a  declaration  to  that  effect. 

I  I  think  it  very  probable,  considering  the  nature  of  this  case,  that  it  may  not  rest 
[here,  but  I  wish  that  my  view  of  the  will  may  distinctly  appear,  which  is  this — that 
Ithc  original  gift  fails,  by  reason  of  its  being  contrary  to  the  Statute  of  Mortmain,  and 
ithat  the  gift  over  fails,  by  reason  of  the  events,  on  which  that  gift  over  is  directed  to 
jtake  effect,  not  having  arisen. 

i      Note. — An  appeal  to  the  House  of  Lords  is  pending.     [6  H.  L.  C.  .338.] 

[143]     Abuott  r.  MiDDLETON.     Xov.  l.j,  22,  1855. 

'S.  C.  25  L.  J.  Ch.  113;  1  Jur.  (N.  S.)  1126;  4  W.  R.  69.  Affirmed  on  appeal, 
7  H.  L.  C.  68  ;  11  E.  R.  28  ;  28  L.  J.  Ch.  110  ;  5  Jur.  (N.  S.)  717.  As  to  supplying 
words,  see  Ea.4wood  v.  Lorhvood,  1867,  L.  K.  3  Eq.  491  ;  JFood  v.  JFood,  1867, 
L.  R.  4  Eq.  53.  As  to  rule  of  construction  of  wills,  see  Xunn  v.  Hancock;  1868, 
16  "W.  R.  819;  Gordm  v.  Gordon,  1871,  L.  R.  5  H.  L.  254;  Hervey-Bathurst  v. 
Stanlei/,  1876,  7,  4  Ch.  D.  275,  and  in  H.  L.  (sub.  nom.  Batlmrst  v.  Errington),  2  App. 
Cas.  698  ;  Taijlor  v.  St.  Helen's  Corporation,  1877,  6  Ch.  D.  271  ;  Leach  v.  Jai/,  1877, 
6  Ch.  I).  498  ;  In  re  Hudson,  1882,  20  Ch.  D.  417  ;  li/iodes  v.  Bliodes,  1882,  7  App. 
Cas.  204  ;  Erans  v.  Bull,  1882,  47  L.  T.  167  ;  Malmrani  Imlar  Kunwar  v.  Maharani 
Jaipal  Kunirar,  1888,  L.  R.  15  Ind.  App.  147;  Locke  v.  Dunlop,  1888,  39  Ch.  I). 
393  ;  In  re  Bayner  [1904],  1  Ch.  191.    Cf.  Shendan  v.  O'Reilly  [1900],  1  Ir.  R.  386.] 

1  construing  a  will  words  may  be  supplied,  changed  and  transposed,  whenever  the 
context  requires  it. 

Request  to  testator's  widow  for  life,  and  on  her  decease,  to  his  son  for  life,  and  on 
his  demise  the  principal  to  become  the  property  of  any  children  he  might  leave. 
Then  followed  a  gift  over  in  case  the  son  died  before  his  mother  (omitting  the 
words  "  without  feaving  children  ").  The  son  predeceased  both  his  father  and 
mother,  leaving  an  only  child,  who  survived  them.  Held,  that  such  child  was 
■iititled  to  the  principal  sum  after  the  grandmother's  death  ;  and  that  to  effectuate 
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the  intention  of   the  testator,  the  words  "  without  leaving  any  child "  must  be 
implied  after  the  word  "dying." 

In  1834  General  Carpenter,  while  at  the  Cape  of  Good  Hope,  made  his  will,  by 
which  he  be(|iieathcd  to  his  wife  an  annuity  of  £2000  a  year  for  life,  and  directed  a 
particular  fund  to  be  set  apart  for  securing  it.  He  proceeded  to  express  himself  in 
the  following  terms  : — "  And  on  her  decease  the  sums  provided  and  set  apart  for  such 
payment  to  become  the  property  of  my  son  George  Carpenter  (now  captain  in  His 
Majesty's  41st  Kegiment  of  Foot),  so  far  as  he  the  said  George  Carpenter  my  son  shall 
receive  the  interest  on  such  sum  during  his  life,  and  on  his  demise  the  principal  sum 
to  become  the  property  of  any  chikl  or  children  he  may  leave  horn  in  lawful  wedlock, 
and  in  such  sums  as  my  said  son  shall  will  and  direct.  But  in  case  of  my  son  dying 
before  his  mother,  then  in  that  case  the  principal  sum  to  be  divided  between  the 
children  of  my  daughters,  the  deceased  Jane  Kickelts  and  Mary  Paxton,  and  of  my 
now  surviving  daughter  Eliza  Middleton  (should  she  leave  anj'  issue),  in  equal 
portions  to  each." 

The  testator  then  gave  his  daughter  Eliza  Middleton  one  lac  of  rupees  for  life,  and 
the  principal,  on  her  demise,  to  descend  to  any  children  she  might  leave.  He  then 
gave  a  lac  of  rupees  to  the  children  of  his  deceased  daughter  Jane,  and  another  lac 
to  the  children  of  his  deceased  daughter  Mary.  He  appointed  his  son  George 
Carpenter  residuary  legatee  "  to  all  further  pro-[144]-perty  as  might  not  be  disposed 
of  in  this  document,"  and  appointed  his  wife  and  son  executors. 

George  Carpenter,  the  son,  was  killed  at  the  battle  of  Inkcrmann  on  the  5th 
November  1854,  leaving  George  William  Wallace  Carpenter,  an  only  child,  an  infant, 
surviving.  The  testator  died  in  Januar}''  1855;  antl  his  widow  died  on  the  20th 
September  1855.  The  question  was  whether  the  son  of  Captain  Carpenter  was, 
under  these  circumstances,  entitled  to  the  fuml  provided  for  securing  the  widow's 
annuity. 

Mr.  K.  Palmer  and  Mr.  Bird,  for  the  Plaintiffs,  a  daughter  of  Mrs.  Paxton  and  her 
husband  and  their  trustees.  The  gift  over  has  taken  effect.  The  only  passage  of  the 
will  as  to  which  there  is  any  question  is  this : — "  But  in  case  of  my  son  dying  before 
his  mother,  then  and  in  that  case  the  principal  sum  to  be  divided  between  the 
children  of  my  daughters."  These  words  are  clear  and  unambiguous,  and  the  Court 
cannot  change  them  Ijy  introducing  other  words.  Thev  referred  to  Tarhuck  v.  Tarhuck 
(2  Jarm.  Wills.  375  (1st  ed.)). 

Mr.  Lloyd  and  Mr.  Goldsmid,  for  some  of  the  children  of  the  testator's  daughters, 
and 

Mr.  Roupell  and  Mr.  G.  M.  Giffard,  for  other  children,  contended  that  the  gift 
over  took  effect  in  the  event  which  had  happened  of  the  son  dying  in  the  mother's 
lifetime.  They  cited  Andrec  v.  Wurd  (1  Russ.  260) ;  Greene  v.  Ward  (Id.  202) ;  Cimpfr 
V.  I'ik/ier  (4  Hare,  485);  Penlei/  v.  Fenki/  (12  Beav.  547);  Handaqh  v.  Uanelagh 
(Id.  200) ;  AddUm  v.  Bu.^k  (14  Beav.  459) ;  S.  C.  Lee  v.  Ihi^k  (2  De  G."  M.  &  G.  810) ; 
Spalding  v.  Spald-\X^5]-infj  (Cro.  Car.  185);  Denn  d.  liadchjffe  v.  Bagshaw  (6  T.  R. 
512) ;  Hohnes  v.  Cradork  (3  Ves.  317) ;  Parsons  v.  Parsons  (5  Ves.  578) ;  Shuldham  v. 
Smith  (6  Dow.  22) ;  C'ro.'<.'<  v.  Crosx  (7  Sim.  201). 

Mr.  Follett  and  Mr.  Kinglake,  for  Mrs.  Middleton. 

The  Solicitor-General  (Sir  Richard  Bethell),  Mr.  Cairns,  and  Mr.  R.  A.  Bothell, 
for  G.  W.  W.  Carpenter,  the  testator's  grandson.  At  the  date  of  the  will,  the 
testator's  son  was  unmarried,  and  it  was  made  by  the  testator  himself.  As  it  stands, 
it  is  repugnant  and  inconsistent,  and  the  words  "  without  leaving  any  child  "  after 
"dying"  must  be  implied,  in  order  to  give  it  a  rational  meaning,  and  carry  out  the 
testator's  intention.  The  true  grounds  on  which  the  implication  proposed  to  be 
made  is  founded  are  these  :  you  must  imply  words  to  effectuate  the  plain  and  real 
intent  of  the  testator,  which  must  be  ascertained  from  the  construction  of  the  whole 
will.  The  words  in  the  previous  clause  of  the  will  are,  "  On  his  demise  the  principal 
sum  to  become  the  property  of  any  child  or  children  he  may  leave."  Those  words 
mean  "  demise  "  at  any  time,  whether  he  survived  his  mother  or  not.  Down  to  this 
passage  the  children  take  the  property,  and  the  onus  is  then  on  the  other  side,  to 
shew  that  the  interest  thus  given  was  afterwards  taken  away.     Great  stress  has  been 
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laid  upon  the  word  "but,"  which,  it  was  argued,  was  conclusive  to  alter  and  take 
away  what  would  otherwise  have  been  a  vested  interest  in  the  children  of  the  sou. 
This,  however,  is  used  in  connection  with  a  gift  to  children,  and  the  testator  had 
them  in  contemplation,  and  for  that  very  reason  the  words  which  are  required  must 
be  implied.  The  testator  speaks  of  his  son's  [146]  children,  but  then  it  occurs  to  him 
that  he  may  die  and  lea\e  none,  while  the  property  is  reversionary  ;  in  that  case  he 
substitutes  his  daughter's  children.  There  is  therefore  good  ground  for  holding  that 
the  words  "  without  leaving  a  child  "  are  to  be  implied  after  the  word  "  dying,"  in 
order  to  reconcile  both  parts  of  the  be<iuest,  and  give  a  rational  effect  to  the  whole  ; 
the  authorities  fully  support  this  view  of  the  case,  and  justify  the  implication  con- 
tended for.  JHii/r  V.  Barber  (5  Burr.  2703  ;  cited  in  Morrall  v.  Sutton,  1  Phill.  533) ; 
Doe  d.  Leach  \.  MicUem  (6  East,  486)  :  Kirhpatrick  v.  Kilpatrkk  (13  Ves.  476);  Targus 
V.  I'miet  (2  Ves.  sen.  194) ;  Kentish  v.  'Xewman  (1  P.  W.  234)  ;  Lang  v.  Piigh  (1  Y.  & 
C.  C.  C.  718)  ;  Home  v.  Pillans  (2  Myl.  &  K.  15) ;  iMager  v.  Toumsend  (3  Beav.  443)  ; 
Lassence  v.  Tiernei/  (I  M.  &  G.  551  ;  2  H.  &  Tw.  115) ;  iniitteU  v.  Diulin  (2  Jac.  &  W. 
279). 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Roll.s  reserved  judgment. 

Nor.  22.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  in  this 
cause  arises  on  the  construction  of  the  will  of  General  Carpenter,  which  was  made  in 
March  1834. 

The  words  of  the  bequest  are  as  follows  : — The  testator  gives  an  annuity  of  £2000 
per  annum  to  his  wife,  and  he  directs  certain  securities  to  be  set  apart  for  this 
purpose  ;  "  and  on  her  decease  the  sums  provided  and  set  [147]  apart  for  such 
payment  to  become  the  property  of  my  son  George  Carpenter,  now  captain  in 
His  Majesty's  41st  Regiment  of  Foot,  so  far  as  he  the  said  George  Carpenter,  my  son, 
shall  receive  the  interest  on  such  sum  during  his  life,  and  on  his  demise  the  principal 
sura  to  become  the  property  of  any  child  or  children  he  may  leave  born  in  lawful 
wedlock,  and  in  such  sums  as  my  said  son  shall  will  and  direct  ;  but  in  case  of  my 
son  dying  befoi'e  his  mother,  then  and  in  that  case  the  principal  sum  to  be  divided 
between  the  children  of  my  daughters  the  deceased  Jane  Ricketts  and  Mary  Paxton 
and  of  my  now  surviving  daughter  Eliza  Middleton  (should  she  have  any  issue)  in 
equal  portions  to  each." 

Colonel  Carpenter,  the  son  of  the  testator  mentioned  in  this  bequest,  died  on  the 
5th  of  November  1854,  leaving  a  son,  now  Captain  Carpenter.  The  te-stator  died  in 
January  1855;  and  the  widow,  who  survived  him,  has  since  died.  The  question  is 
whether,  on  this  bequest,  the  gift  to  the  child  or  children  of  the  son  of  the  testator 
takes  effect,  or  whether  it  is  destroyed  by  the  taking  effect  of  the  contingent  bequest 
to  the  children  of  the  daughter  of  the  testator.  In  other  words,  whether  that 
contingent  bequest  is  to  take  eft'ect  on  the  death  of  the  son  during  the  life  of  the 
mother,  whatever  might  be  the  state  of  his  family,  or  whether  it  is  to  be  inferred 
from  these  words,  taken  together  with  the  whole  scope  and  purpose  of  the  will,  that 
the  meaning  of  the  testator  was  that  the  ulterior  gift  should  take  effect  only  in  the 
event  of  his  son  dying,  without  leaving  a  child,  in  the  lifetime  of  his  mother. 

The  first  thing  to  be  looked  at  is  the  effect  of  the  passage  as  it  stands  alone,  and 
then  it  will  be  proper  to  consider  the  rest  of  the  will,  and  to  see  how  this  view,  to  be 
derived  from  the  bequest  alone,  is  affected  by  the  [148]  general  scope  and  purpose  of 
the  whole  will  taken  together.  Looking  at  the  words  containing  the  bequest  by 
themselves,  the  first  thing  seen  is  a  clear  gift  to  the  childi'cn  of  his  son  in  the  first 
branch  of  the  sentence,  a  gift  which  was  vested  in  them  on  the  death  of  their  father. 
In  the  second  branch  of  the  sentence  the  testator  proceeds  to  gi\e  the  property  over, 
if  the  son  died  before  his  mother.  If  the  meaning  of  this  be  that  the  gift  over  is  to 
take  effect  whether  the  son  leave  children  or  not  merely  because  he  predeceases  his 
mother,  it  appears  to  me  to  be  in  a  great  degree  inconsistent  with  antl  repugnant  to 
the  gift  to  the  children  of  the  son.  I  am  at  a  loss  to  conceive  uj)on  what  principle 
the  testator  could  have  meant  this  bounty  towards  his  grandchildren  to  depend  upon 
the  circumstances  whethei'  their  father  survived  his  mother  or  not.  A  bequest  to 
grandchildren  if  their  father  survived  his  mother,  but  nothing  to  them  if  he  did  not, 
seems  absurd,  inconsistent  and  repugnant  to  itself,  unless  explained  and  made  rational 
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by  some  peculiar  extrinsic  circumstances,  none  of  which  exist  in  this  case.  To  ini])ute 
such  an  intention  to  the  testator  seems  to  me  to  be  what  the  Court  will  not  do,  unless 
the  words  and  the  authorities  are  too  strong  to  be  overcome. 

The  word  "  but,"  on  which  much  stress  was  laid  on  behalf  of  the  other  grand- 
children of  the  testator,  does  not  appear  to  me  to  assist  their  argument.  It  seems  to 
me  that  this  word  is  rather  put  in  opposition  to  the  gift  to  the  grandchildren,  and  as 
if  the  word  "bui"  referred  to  the  possibility  of  his  son  having  no  children,  as  if  it  had 
run  thus — "but  if  there  should  be  none,  and  my  son  should  die  before  his  mother," 
then  over.  But  whether  this  be  so  or  not,  at  all  events  it  is,  in  my  opinion,  too 
slight  a  foinidation  to  build  any  con.struction  upon.  Certainlj'  if  the  Court  should 
arrive  at  the  conclu-[149]-.sion  that  the  two  clauses  of  this  sentence  are  repugnant  to 
each  other,  no  principle  exists  which  will  prevent  this  Court  from  introducing  such 
words  as  may  make  them  consistent,  provided  it  is  not  contradicted  by  the  plain  and 
obvious  meaning  of  the  testator,  as  deiived  from  the  rest  of  the  will.  It  is  needless 
to  refer  to  instances  of  this  of  which  the  books  are  full.  It  may  be  stated  as  a 
general  rule  that  whenever  the  context  requires  it,  words  may  be  supplied,  changed 
and  transposed.  To  determine  when  the  context  requires  this  insertion,  change  or 
transposition  of  words  is  more  difficult  to  define,  and  there  is  no  doubt  that  this 
power  is  to  be  exercised  very  cautiously,  lest  a  meaning  be  given  to  the  will  ditl'erent 
from  that  which  the  testator  intended.  But  when  it  is  required  to  give  to  the  whole 
sentence  one  uniform  and  consistent  meaning,  which  without  it  would  be  irrational 
or  repugnant,  it  may  properlj'  and  indeed  must  be  exercised. 

In  my  opinion  the  two  clauses  of  this  sentence,  as  they  stand,  are  inconsistent 
and  repugnant.  The  first  branch  gives  an  estate  to  the  children,  the  second  takes  it 
away,  and  the  introduction  of  the  words  "without  leaving  a  child  "  after  the  word 
"dying,"  in  the  second  bianch  of  the  sentence,  would,  in  my  opinion,  make  the  two 
branches  of  the  sentence  uniform  and  consistent. 

The  case  of  Sjiahliiuj  v.  Spah/ing  (Cro.  Car.  18.5),  to  which  I  am  referred,  is  very 
near  this  case,  and  is,  I  think,  a  sufficient  authority  to  support  the  construction  I  put 
on  this  bequest.  In  that  case  a  man  had  three  sons ;  he  devised  land  to  his  wife 
Alice  for  her  life,  and  after  her  decease  to  the  eldest  son  and  the  heirs  of  his  body, 
and  he  declared  that  if  that  son  died  leaving  Alice,  the  lands  [150]  should  go  over 
to  another  son.  If  the  will  in  that  ease  had  rested  there,  it  would  have  been 
impossible  to  find  two  cases  more  clearly  resembling  each  other.  In  that  case  the 
words  "without  issue"  were  introduced  by  the  Court  after  the  word  "died,"  which 
made  the  whole  consistent,  and  they  were  considered  necessary  for  that  purpose.  It 
is  said  that  in  that  ease  the  rest  of  the  will  was  referred  to  as  assisting  that  con- 
struction, and  that  this  construction  was  rendered  necessary  because  the  testator 
devised  other  lands  to  the  second  son  and  the  heirs  of  his  body,  and  other  lands  to 
the  third  son  and  the  heirs  of  his  body,  and  proceeded  to  direct  that  if  all  his  sons 
should  die  without  heirs  of  their  bodies  the  land  should  go  to  the  children  of  a 
brother.  There  can  })e  no  doubt  that  these  devises  and  subsequent  expressions  do 
assist  much  in  explaining  the  meaning  of  the  testator  in  the  particular  clause  in 
question  ;  but  I  do  not  find  that  it  was  upon  that  ground  alone  that  the  Judges,  in 
that  case,  proceeded.  In  fact,  the  principal  ground  seems  to  me  to  I)o  the  expression 
of  the  testator's  intention  that  the  heirs  of  the  body  of  the  first  son  should  take,  and 
it  is  to  be  observed  that  in  that  case  they  could  only  take  by  descent  through  the 
father,  whereas,  in  the  present  case,  if  I  am  right,  they  take  vested  interests  direct 
from  the  testator. 

I  proceed,  therefore,  in  the  present  case,  to  examine  the  rest  of  the  will  of  the 
testator  to  see  what  the  general  scope  and  object  of  it  is,  and  which  may  throw  a 
light  on  this  particular  clause.  When  I  do  this,  I  find  nothing  to  justify  the  con- 
struction contended  for  by  the  ulterior  legatees.  I  observe  a  great  and  solicitous 
anxiety  to  provide  for  his  grandchildren  generally,  and  see  no  trace  of  any  desire  to 
exclude  the  child  of  his  son  or  to  provide  for  them  otherwise  ;  but  I  observe  a  desire 
that  all  his  granchildren  should  be  provided  [151]  for,  so  far  as  this  intention  can  be 
derived  from  the  careful  direction  respecting  legacies  in  favour  of  the  children  of  all 
his  other  children.  This  is  all  that  I  perceive  that  can  bear  on  this  question,  and 
this  confirms  my  opinion  that  the  intention  of  the  father  was  not  to  leave  his  son's 
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children  destitute  in  case  they  should  have  the  misfortune  of  losing  their  father  early 
in  life. 

The  result  is  that  I  shall  declare  that,  according  to  the  true  construction  of  the 
testator's  will,  the  child  or  children  of  Colonel  Carpenter  who  survived  the  testator 
took  a  vested  interest  in  the  capital  of  the  fund  set  apart  to  answer  his  wife's  annuity 
subject  to  her  life  interest  therein. 

The  costs  of  all  parties  must  come  out  of  the  residue. 

Note. — An  appeal  to  the  House  of  Lords  has  been  prepared.     [7  H.  L.  C.  68.] 


[152]    Stainton  v.  The  Carron  Company.    Nov.  19,  20,  23,  1855. 

;  [For  other  proceedings,  see  16  Beav.  279  ;   51  E.  R.  786  ;  5  H.  L.  C.  116  ;    10  E.  R. 
I       961  ;  18  Beav.  146  ;  21  Beav.  500  ;  24  Beav.  346  ;  27  Beav.  460 ;  3  De  G.  F.  &  J. 
!       202  ;  45  E.  R.  855  ;    29  L.  J.  Ch.  587  ;    30  L.  J.  Ch.  713  ;  L.  R.  4  Eq.  448 ;    L.  R. 
'       11  Eq.  382.] 
1 

L  After  a  decree  in  England  for  the  administration  of  an  English  testator's  estate,  a 

I       Scotch  company,  whose  dfus  was  in  Scotland,  but  which  had  agents  and  houses  of 

I       business  in  England,  commenced  proceedings  against  the  representatives  in  Scotland, 

where  the  testator  possessed  real  and  personal  estate,   to  recover  a  debt.     An 

injunction  was  granted   to  restrain  the   proceedings  in   Scotland,   but  which,   on 

appeal,  was  discharged  by  the  House  of  Lords.    After  this,  the  company  commenced 

I       another  action  in  Scotland,  and  a  motion  was  made  to  restrain  it,  on  the  ground 

i       of  the  company  having  come  in  and  adopted  the  proceedings  in  England.     The 

i       application  was  refused  by  the  Master  of  the  Rolls,  and  by  the  full  Court  of 

Appeal. 

The  facts  of  this  case,  and  the  previous  proceedings  in  relation  to  the  question  at 
issue  between  the  parties,  are  fully  set  out  in  the  cases  of  MurUinn  v.  Stainton  (16 
Beav.  279),  and  Stainton  v.  Thu  Carron  Compami  (18  Beav.  146),  and  for  the  present 
purpose,  it  will  only  be  necessary  to  state  one  or  two  facts  and  the  dates  of  the  various 
proceedings. 

The  Carron  Company  is  a  Scotch  company,  incorporated  in  1773,  and  have  offices 
and  business  premises  in  several  places  in  England.  From  1808  to  1851,  Henry 
Stainton  was  their  London  agent.  He  died  in  December  1851,  being  then  domiciled 
and  re.sident  in  England,  but  possessed  of  considerable  real  and  personal  estate  both 
in  Scotland  and  England,  and  a  shareholder  of  the  company  to  the  extent  of  £80,000. 
After  his  decease,  the  company  claimed  against  his  executors,  who  were  also  the 
trustees  of  his  will,  a  sum  of  upwards  of  £100,000,  which  they  alleged  the}'  had 
discovered  to  be  due  to  them,  in  respect  of  money  improperly  retained  by  their 
testator. 

In  1852  two  of  the  executors  instituted  the  suit  of  Maclaren  v.  Stainton  against 
the  testator's  heir  at  law,  who  was  also  an  executor  and  trustee  of  his  will,  to  establish 
the  will,  and  for  the  administration  of  the  [153]  estate;  and,  in  May  1852,  the 
ordinary  decree  was  made,  for  taking  the  accounts  and  ascertaining  and  paj'ing  the 
testator's  debts.  The  company,  notwithstanding  this  decree,  of  which  they  had 
notice  in  October  1852,  commenced  proceedings  in  Scotland  against  the  executors 
who  had  proved  the  will  there  for  the  recovery  of  the  alleged  debt.  On  the  10th 
November  1852  the  Plaintiffs  in  the  suit  of  Maclaren  v.  Stainton,  to  which  the 
company  wore  not  parties,  gave  them,  at  their  office  in  London,  notice  of  motion  for 
an  injunction  to  restrain  proceedings  in  the  Scotch  suit;  and  on  the  15th  November 
1852  the  injunction  was  granted,  the  company  not  appearing.  On  the  5th  of 
December  following  the  company  moved  to  dissolve,  and  the  motion  being  refused 
(16  lieav.  279),  they  appealed  to  the  House  of  Lords  from  both  the  orders  of  the 
15th  Novemlier  and  the  5th  I)eceml)er,  and  on  the  11th  of  July  1855  the  orders 
appealed  from  were  rever.sed.  (See  H.  of  L.  Cases.)  Pending  the  appeal,  however,  the 
following  various  proceedings  took  place.      On  the  27th  of  April  1853  the  company 
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carried  into  the  Master's  office  a  claim  in  respect  of  their  alleged  debt,  which  they 
stated  to  be  without  prejudice  to  their  appeal,  and  which  they  declined  to  prosecute 
pending  the  appeal.  The  Master  disallowed  the  claim  for  want  of  prosecution.  ( )n 
the  Ifth  June  KS53  the  company  presented  a  petition  to  have  their  claim  noticed 
without  prejudice,  but  declining  to  prosecute  it  pending  the  appeal  as  before  ;  ami, 
on  the  27th  of  June,  their  petition  was  dismissed.  On  the  18th  July  1853  the 
Master  made  his  report  that,  in  his  opinion,  a  bill  should  be  filed  against  the  company 
to  get  in  the  testator's  shares,  and  the  balance  due  to  hmi  from  the  company,  and  nn 
the  iOth  of  July  1853  the  rcpoit  was  confirmed,  and  on  the  21st  July  a  lull  was  filed 
against  the  company  by  [154]  two  of  the  residuary  legatees  of  the  testator,  wliieh 
was  demurred  to  by  the  company,  on  the  ground  that  it  was  not  filed  by  the  personal 
representatives  of  the  testator;  and  on  the  17th  of  January  1854  the  demurrer  was 
allowed  (18  Beav.  146).  An  order  was  afterwards  made  in  the  administration  suit  nf 
Madaren  v.  Stainton,  allowing  a  second  bill  to  be  filed  against  the  company.  On  the 
18th  of  February  1854  the  present  suit  of  Stainton  v.  The  Carron  Coiiipani/  was  duly 
instituted  by  the  representatives  of  the  testator,  and  on  the  22d  July  1854  the 
company  put  in  their  answer. 

It  was  on  the  11th  of  July  1855  that  the  House  of  Lords  gave  judgment  on  the 
appeal  reversing  the  orders  complained  of,  and  after  this,  the  following  proceeding 
took  place.  The  Plaintifl's  had  amended  their  bill  without  requiring  a  further  answer, 
but  the  company  put  in  a  voluntary  answer  on  the  2d  of  August  1855.  On  the  17th 
July  1855  the  company  commenced  a  fresh  action  in  Scotland,  and  the  Plaintifts  in 
Stainton  v.  Tin-  Carron  Compaiu/  now  mo\ed  for  an  injunction  to  restrain  them,  the 
motion  not  being  simply,  as  in  Madaren  v.  Stainton,  for  an  injunction  to  restrain  them 
ab.solutely  ;  but,  in  the  alternative,  either  to  restrain  them  absolutely,  or  to  restrain 
them  from  taking  proceedings  other  than  such  as  might  be  necessary  for  the  purpose 
of  obtaining  such  security  or  priority  as  they  might  be  entitled  to  according  to  the 
law  of  Scotland. 

Mr.  R.  Palmer  and  Mr.  Kenyon,  for  the  PlaintiflTs,  in  support  of  the  motion.  On 
the  appeal  to  the  House  of  Lords  against  the  former  injunction,  it  was  thought,  upon 
the  evidence  before  their  Lordships,  that  the  Carron  Company  had  no  situ^  in  this 
country,  and  did  [155]  not  reside  here,  and  that,  in  fact,  they  had  not  ofiJices  and 
places  of  business  of  their  own,  but  merely  agents  to  sell  their  manufactured  iron  and 
remit  them  the  proceeds.  Their  Lordships  were  of  opinion  that  the  value  of  their 
machinery  and  the  extent  of  their  property  here  raised  no  inference  that  the  persons 
tran.sacting  their  business  in  England  where  anything  more  than  mere  agents,  and 
that  it  could  not,  on  the  evidence,  be  held  that  this  corporation  had  any  existence 
whatever  in  England.  It  is  submitted,  however,  that  the  company  is  now  shewn  to 
be  within  the  jurisdiction  of  the  Court  on  grounds  beyond  those  stated  in  the  House 
of  Lords,  and  that  the  case  can  now  be  carried  much  further.  It  is  clear  that  the 
Carron  Company  are  not,  as  was  assumed  by  the  House  of  Lords  or  inferred  from  the 
evidence  then  before  them,  merely  a  Scotch  corapanj%  but  a  company  having  established 
places  of  business  in  I'lngland.  By  the  2d  section  of  the  Joint  Stock  Companies 
Registration  Act  (7  &  8  Viet.  c.  110),  the  Act  is  made  to  apply  to  every  joint  .stock 
company,  as  thereinafter  defined,  established  in  any  part  of  the  LTnited  Kitigdom 
except  Scotland,  or  established  in  Scotland  and  having  an  office  or  place  of  business 
in  any  other  part  of  the  L^nited  Kingdom  for  any  commercial  purpose,  itc.  And  by 
the  58th  section  a  return  is  required  to  be  made,  to  the  registration  office,  of  the 
name,  purpose  and  place  of  business  of  the  company.  Now,  in  pursuance  of  these 
enactments,  the  Carron  Company  have  made  a  return,  in  which  they  stated  their 
name  to  be  "The  Carron  Company,"  their  business,  "smelting  iron,"  and  their  places 
of  business,  "  Carron  Works,  Carron,  Stirlingshire,  Upper  Thames  Street,  London, 
and  Liverpool."  [The  Ma.ster  of  the  Rolls.  That  was  compulsory.]  Yes,  but 
the  question  is,  whether  those  are  their  offices  or  places  of  business,  or  those  of  their 
agents  ;  and  it  being  plain  that  they  belong  to  the  com-[156]-pany,  they  are  within 
the  jurisdiction.  The  case,  however,  involves  two  questions,  first,  the  jurisdiction, 
and  secondly,  the  propriety  of  exercising  it.  According  to  the  other  side,  the  case  in 
the  House  of  Lords  was  decided  on  the  latter  point,  namely,  the  question  of  expediency, 
and  that  therefore  the  jurisdiction  was  admitted,  and  the  whole  question  was  as  to 
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the  propriety  of  exercising  it.  If  this  case  were  the  same  as  that  before  the  House  of 
Lords,  it  would  be  useless  to  discuss  it,  but  it  is  very  different.  The  injunction  is 
not  asked  to  restrain  the  action  which  was  restrained  by  the  former  injunction.  That 
action  has  ceased  and  a  new  action  has  been  brought  for  the  same  purpose  ;  but  after 
full  notice  of  the  decree  for  administration  in  Madaren  v.  Slainlon.  Besides,  this 
injunction  is  sought,  not  in  Madaren  v.  Stainfan,  to  which  the  company  are  not  parties, 
but  in  Stainfim  v.  Tlie  Carrm  Company,  in  which  they  are  Defendants,  and  in  which  the 
issue  is  directly  raised,  whether  such  a  debt  as  is  claimed  by  them  exists.  But  even  in 
the  first  suit  of  Madaren  v.  Stainton,  they  came  in  before  the  Master  and  asked  relief — 
relief  which  no  doubt  may  be  said  to  be  sub  rnodo ;  but  still  they  asked  relief,  on  the 
ground  that  the  testator  Henry  Stainton  was  indebted  to  the  company.  They  have 
put  in  their  answer  in  the  second  suit  of  Stainton  v.  The  C'arrcm  Company,  and  have 
therefore  submitted  to  the  jurisdiction  in  both  cases.  Again,  the  contract  was  to  be 
performed  in  England  and  related  to  an  English  agency,  and  even  if  made  in  Scotland, 
it  was  nevertheless  an  English  contract,  because  it  was  to  be  performed  in  England 
(3  Burge's  Col.  &  For.  Law,  599).  Thev  cited  Ileauchamp  v.  The  Marquis  of  Huntley 
(Jac.  546);  Graham  v.  Maxwell  (1  Macn.  &  G.  71  ;  2  H.  &  Tw.  427);  llunhury  v. 
Bunhury  (1  Beav.  318).  The  documents  [157]  relating  to  the  agency  are  in  London, 
and  this  renders  the  English  Court  the  most  convenient  forum  for  deciding  the 
questions  between  the  parties. 

Mr.  Roupell  and  Mr.  Lewin,  for  all  the  parties  beneficially  interested  in  the 
testator's  estate,  in  support  of  the  motion,  were  not  allowed  to  be  heard,  as  they  had 
not  given  notice  of  motion. 

Mr  Kolt  and  Mr.  Cotton,  for  the  company,  relied  upon  the  decision  in  the  House 
of  Lords  in  the  former  case  as  conclusive  in  the  present,  inasmuch  as  assuming  the 
jurisdiction,  it  was  held  to  be  improper  to  interfere. 

They  argued  that  the  disputes  between  the  parties,  involving  questions  of  Scotch 
law,  could  be  more  conveniently  determined  in  Scotland,  and  that  the  company  were 
not  to  be  deprived  of  the  advantages  which  they  possessed,  under  the  Scotch  law,  in 
regard  to  their  claim  for  interest,  and  to  the  non-application  of  the  English  Statute  of 
Limitations. 

Mr.  K.  Palmer,  in  reply,  referred  to  Hope  v.  Hope  (19  Beav.  237  and  4  De  G.  M. 
&  Ct.  328),  and  Bushby  v.  Mumlay  (5  Mad.  297),  to  shew  that  the  appearance  of  a  party 
in  a  suit  sets  at  rest  the  question  of  jurisdiction. 

The  M.\stek  of  the  Rolls  reserved  judgment. 

Nov.  23.  The  Master  of  the  Rolls  [Sir  John  Romilly.]  In  this  case  a  motion 
was  made  to  I'estrain  the  Defendants,  the  Carron  Company,  from  prosecuting  an  [158] 
action  in  Scotland  against  the  Plaintiffs,  which  was  brought  in  July  la.st.  The  motion 
is  made  in  a  case  of  Staintim  v.  Carron  Company,  which  suit  was  instituted  in  this 
Court  in  February  1854.  It  is  instituted  for  the  determination  of  the  same  question 
as  that  which  is  to  be  determined  in  the  action  in  Scotland.  In  the  suit  in  this  Court, 
the  Carron  Company  has  submitted  to  the  jurisdiction  of  this  Court ;  they  have 
appeared,  they  have  put  in  their  answei',  they  have  taken  various  proceedings  in  it, 
and  they  have  raised  no  question  respecting  their  being  out  of  the  power  or  out  of 
the  jurisdiction  of  this  Court. 

In  this  state  of  things,  the  Defendants  have  instituted  a  proceeding  in  Scotland 
to  try  the  same  question.  In  such  a  case,  according  to  my  view  of  the  principles  and 
doctrines  of  this  Court,  it  would,  if  there  were  nothing  more  in  the  case,  be  a  matter 
of  course  to  restrain  their  proceeding  in  the  foreign  Court,  if  the  Couit  came  to  the 
conclusion  that  the  question  at  issue  could  be  more  conveniently  tried  here  than  in 
the  foreign  Court,  and  if,  at  the  same  time,  there  existed  a  reasonable  security  that, 
by  restraining  the  proceeding  in  the  foreign  Court,  the  Defendants  would  not  be 
deprived  of  their  right.  That  such  a  security  exists  in  the  present  suit  cannot,  I 
think,  be  doul)te(l,  for  a  decree  exists  in  the  cause  of  Marlaren  v.  Stainton  for  the 
administration  of  the  estate  of  Henry  Stainton,  by  which  the  Defendants  could  have 
the  same  question  determined,  and  the  existence  of  that  decree,  besides  the  power  of 
giving  them  a  right  to  institute  proceedings  under  it  actively,  is  also  a  reasonal>le 
security  against  the  dismis.sal  of  the  l)ill  of  Stainton  v.  The  Carron  Company  by  the 
Plaintiffs,  which  would  depri\c  the  Plaintiffs  of  the  means  of  fully  administering  the 
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tes-[159]-tatoi''s  estate  in  the  cause  of  Madaren  v.  Stainion,  in  which  the  tlecree  has 
been  mafic. 

The  Defendants  cannot,  in  my  opinion,  now  contest  the  jurisdiction  of  this  Court, 
in  this  cause  of  Shiinlon  v.  IVie  C'arron  Compunij,  because  they  have  submitted  to  it ; 
and  I  repeat  that  if  this  were  all  that  there  was  in  the  case,  I  should  have  no  hesitation 
in  gi-anting  the  injunction  that  is  sought  for. 

But  this  case  comes  before  me  now  in  very  different  and  under  very  peculiar 
circumstances.  In  the  cause  of  Madartn  v.  Stainton  I  had,  after  the  decree  foi-  the 
administration  of  the  testator's  estate,  granted  an  injunction  restraining  the  Carroii 
Company  from  proceeding  with  an  action  in  Scotland,  exactly  analogous  to  that  which 
they  have  now  instituted. 

This  order  was  pronounced  by  me  in  November  1852,  and  in  December  of  that 
year  I  refused  an  ap[)lication  to  dissolve  it.  The  House  of  Lords,  in  July  of  the 
present  year,  upwards  of  two  years  and  a  half  after  my  order  was  pronounced, 
discharged  that  order,  and  declared  that  the  action  was  proper,  and  that  the  Carron 
Compan}'  ought  not  to  have  been  restrained,  but  ought  to  have  had  the  liberty  to 
continue  the  action.  It  is  my  duty,  as  far  as  po.ssible,  to  place  the  Defendants  in  the 
same  situation  in  which  they  would  have  stood,  if  the  order  which  the  Hou.se  of  Lords 
have  disapproved  of  had  never  been  pronounced.  It  is  not  possible  to  do  this  precisely, 
but  of  thi.s  I  feel  satisfied  that  nothing  turns  on  the  fact  that  a  new  action  has  been 
instituted,  and  that  I  must  treat  the  action  now  commenced  exactly  as  if  it  were  the  old 
action  subsisting,  the  former  one  having  ceased  solely  by  reason  of  my  order.  I  feel 
also,  that  there  would  be  an  impropriety,  on  my  [160]  part,  in  doing  any  act  which 
might  have  the  appearance  of  an  attempt  to  evade  the  consequence  of  the  deci-sion  of 
the  House  of  Lords.  If  I  granted  the  injunction  on  the  facts  now  appearing,  namely, 
that  the  Defendants  had,  in  the  cause  of  Stainion  v.  The  Canon  Companij,  submitted  to  the 
jurisdiction  of  this  Court,  after  another  two  years  that  order  might  be  discharged  by 
the  House  of  Lords,  on  the  ground  that,  in  obedience  to  the  opinion  expressed  by  the 
House  of  Lords,  the  injunction  ought  not  to  have  been  granted,  while,  in  the  mean- 
time, a  decree  might  be  applied  for,  and,  if  granted,  might  be  discharged  again  after 
two  years'  appeal,  when  the  case  might  have  been  fully  concluded  in  this  Court,  and 
the  adverse  interests  decided  on  the  merits,  although  the  House  of  Lords,  all  through 
the  cause,  thought  it  a  question  which  ought  more  properly  to  have  been  tried  in 
Scotland  and  not  in  this  Court,  and  although,  therefore,  if  this  had  been  a  fresh 
matter,  I  should,  as  I  have  stated,  have  felt  no  hesitation  in  granting  the  injunction, 
and  although,  in  my  opinion,  the  question  between  the  parties  can  be  more  properly 
tried  here  than  in  Scotland,  and  although  I  foresee  much  expense  and  inconvenience 
that  will  arise  from  this  double  litigation,  still  I  think  that  I  am  bound  to  treat  the 
present  existing  action  as  substantially  that  which  the  House  of  Lords  has  decided 
ought  to  continue,  and  that  I  am  bound,  as  far  as  possible,  to  reinstate  the  Defendants 
in  the  position  in  which  they  would  have  been  if  the  injunction  had  never  been 
granted. 

I  shall  therefore  refuse  this  motion,  but  I  shall  do  so  without  costs,  making  the 
costs  of  it  costs  in  the  cause. 

I  have  not  thought  it  desirable,  although  I  have  read  it  and  carefully  considered 
the  matter,  to  follow  the  counsel  through  the  minute  criticism  and  dissection  of  [161] 
the  judgment  of  the  noble  Lords,  in  the  House  of  Lords,  particularly  that  of  the  Lord 
Chancellor.  The  broad  ground  on  which  I  act  is  that  his  Lordship  thought  that  the 
action  ought  not  to  be  stayed,  and  that  the  action  in  question  is  substantially  the 
same,  and  my  respect  for  the  decision  of  the  House  of  Lords,  in  my  opinion,  compels 
me  to  adopt  this  course.  I  do  so  because  I  am  satisfied  of  this  :  that  if  I  have  taken 
an  erroneous  \\ev!  of  the  matter,  there  is  a  very  cheap  and  speedy  remedy,  upon  an 
application  to  the  Lord  Chancellor  himself,  by  appeal  from  my  decision,  in  which  case 
the  Lord  Chancellor  v.-ill  lie  able  to  determine  how  far  his  own  decision  in  the  House 
of  Lords  was  intended  to  extend,  and  whether  the  present  case  comes  within  the 
principle  he  there  laid  down. 

Note.— Affirmed  by  the  full  Court  of  Appeal,  18tb  Dec.  1855. 
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[162]     In  re  The  Manchester,  Sheffield,  &c.,  Kail\v.a.y  Company,  Ex  jmrte 
The  Corporation  of  Sheffield.    Xov.  24,  1855. 

[S.  C.  25  L.  J.  Ch.  587  ;  2  Jur.  (N.  S.)  31 ;  4  W.  R.  70.     Followed,  Exparte 
Corpwation  of  London,  1868,  L.  R.  5  Eq.  418.] 

A  leasehold  interest  is  an  "  incumbrance  "  within  the  69th  section  of  the  Lands  Clauses 

Consolidation  Act. 
Under  the  80th  section  of  the  Lands  Clauses  Consolidation  Act  the  promoters  are 

not  liable  to  pay  the  costs  incurred  by  the  application  of  their  purchase-money  in 

paying  oft'  an  incumbrance  on  other  parts  of  the  estate  of  the  owner. 
Moneys  paid  into  Court  by  two  companies,  under  the  Lands  Clauses  Consolidation 

Act,  ordered  to  be  paid  out  on  one  petition,  and  the  co.sts  apportioned  between  the 

two  companies. 

A   part   of  the  real  estate   of  the  Corporation   of  Sheffield  had  been  taken  by 
t  the   above   railway    company,   and  other   part  by  a  waterworks   company,  for  the 
purposes  of  their  respective  undertakings,  and  the  purchase-moneys  had  been  paid 
into  Court. 

Part  of  the  other  lands  of  the  Corporation  of  Sheffield  was  subject  to  two  long 
I  leases  of  ninety-nine  years,  granted  by  the  corporation  in  1798.  It  was  proposed  to 
I  buy  up  these  leasehold  interests,  which  were  beneficial  ones,  by  means  of  the  moneys 
1  in  Court,  and  a  petition  was  presented  for  that  purpose. 

The  Lands  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18,  s.  69)  authorizes  the 
application  of  the  money  to  the  discharge  of  any  "  inmmhrancc  "  affecting  other  lands 
settled  to  the  same  uses  as  the  land  taken,  or  in  the  purchase  of  other  lands  ;  and  the 
80th  section  regulates  the  costs  payable  by  the  promoters  of  the  undertaking. 

Mr.    Bristowe,  in   support  of  the   petition.      Though,  under  the  Lands  Clauses 
Consolidation   Act,   the  money  cannot  be  invested  in  leaseholds,  Ex  parte  Macaulay 
(2.3  Law  J.  Ch.  815),  yet  it  may  be  applied  in  obtaining  a  surrender  of  a  lease,  which 
is  an  incuml)rance  within  the  Act.     He  referred  to  Re  Cheshuiit  College  (1  Jur.  N.  S. 
995),  and  to  He  Vann  (15  Jur.   3),  as  decisions  [163]  on  the  Act  as  to  copyholds. 
■  Secondly,  he  argued  that  the  companies  ought  to  pay  all  the  costs  of  the  proceeding. 
Mr.  C.  C.  Barber  and  Mr.  G.  W.  Collins,  for  the  two  companies  respectively,  relied 
on  Ex  parte  The  Earl  of  Hardwicke  (17  Law.  J.  Ch.  422),  as  deciding  that  upon  the 
purcha.se  of  land  by  a  railway  company,  the  company  are  not  liable  to  pay  the  costs 
caused  by  the  application  of  the  purchase-money  in  paying  off  an  incumbrance  upon 
the  land. 
;        The  Master  of  the  Rolls  [Sir  John  Romilly].     I  think  that  this  is  an  incum- 
brance aftccting  the  land  within  the  Act. 

The  Act  specifies  certain  costs  which  are  to  be  allowed,  and  the  Vice-Chaneellor  of 
England,  in  Ex  jMrte  The  Earl  of  Hardwicke,  thought  himself  bound  to  follow  the  Act. 
I  cannot  distinguish  these  two  cases,  and  I  am  also  bound  to  follow  it.  It  is  not 
;  neces.sary  to  send  the  matter  to  the  conveyancing  counsel,  because  the  title  is  that  of 
I  the  corporation  itself.  The  costs  merely  of  obtaining  the  fund  out  of  Court  must  be 
I  paid  by  the  companies,  and  they  must  be  apportioned  between  them  in  proportion  to 
I  their  purchase-moneys. 

Note. — See  In  re  Yeates,  12  Jur.  279. 

[ 

!  [164]    Re  Stanton  Iron  Company  and  Re  ^^'INDING-UI'  Acts.    Nov.  24,  26,  1855. 

I      [S.  C.  25  L.  J.  Ch.  142  ;  2  Jur.  (N.  S.)  130 ;  4  W.  R.  159.     See  Mom-e  v.  Rawlings, 

1859,  28  L.  J.  C.  P.  253.] 

I  Two  trader-s,  becoming  emliarrassed,  assigned  their  joint  and  separate  estate  to  trustees, 
I      to  carry  on  the  business  for  the  benefit  of  their  creditors,  parties  to  the  deed,  and 
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to  pav  the  surplus  to  the  traders.  The  trustees  accordingly  carried  on  the  business, 
under  the  name  of  a  company,  until  it  became  embarrassed.  Held,  that  sucli  a 
company  was  not  within  the  provisions  of  the  Winding-up  Acts. 
Persons  may  be  partners  towards  the  world  without  being  partners  between  them- 
selves ;  but  if  they  be  partners  between  themselves,  they  are  undoubtedly  partners 
in  respect  of  the  public. 

By  an  indenture,  dated  I3th  November  1849,  and  made  between  Benjamin  Smith 
and  Josiah  Tumnis  Smith,  trading  under  the  name  of  "Benjamin  Smith  iV  Son,"  and 
partners  in  the  Stanton  Iron  Works,  of  the  first  part ;  Francis  Sandars,  John  Thompson, 
James  Haywood,  the  Petitioner  David  Wheatcroft,  and  Samuel  Walker  Co.x,  of  the 
second  part ;  and  the  said  John  Thompson,  James  Haywood,  David  Wheatcroft,  and 
the  several  other  persons,  &c.,  whose  names  were  set  forth  in  the  schedule  thereunder 
written,  and  whose  names  were  thereunto  subscribed  (being  the  joint  and  separate 
creditors  of  the  Smiths),  of  the  third  part,  the  Smiths,  for  the  purpose  of  satisfying 
their  creditors  as  far  as  they  could,  assigned  to  the  parties  thereto  of  the  second  part, 
thereinafter  called  the  trustees,  all  the  lands,  ironstone,  coal,  charcoal  or  fire  cla}', 
and  hereditaments  comprised  in  a  lease  to  them  for  twent3'-one  years  from  the  27th 
April  1S4G,  and  all  other  the  lands,  tenements,  terms  of  years,  hereditaments  and 
premises  of  or  to  which  they  or  either  of  them  were  possessed  or  entitled,  and  all 
machinery  in  trade,  goods,  household  furniture,  and  all  other  the  estates  and  effects 
whatsoever  and  wheresoever  of  them,  upon  the  trusts  thereinafter  expressed.  These 
were  very  numerous,  and,  in  some  respects,  peculiar.  Among  other  things,  the 
trustees  were  to  pay  the  separate  creditors  of  each  out  of  his  separate  property,  and 
apply  the  surplus  thereof  as  joint  property.  The  trustees  were  then  directed  to  [165] 
sell  such  parts  of  the  joint  property  as  should  not  be  necessary  to  carry  on  the  business, 
and  dispose  of  the  money  to  arise  from  the  sale  as  part  of  the  gross  income  of  the 
business;  to  continue  and  carry  on  the  business  under  the  name  and  style  of  "The 
Stanton  Iron  Company,"  and  to  use  and  employ  the  works  and  the  joint  property  for 
that  purpose  ;  to  procure  new  or  renewed  leases  of  any  parts  of  the  business  property 
held  under  lease  ;  to  insure  any  parts  of  the  business  property  ;  to  erect  such  builclings, 
works,  machinery,  &c.,  as  they  might  think  necessary  for  the  business  ;  to  sell  iron 
then  or  thereafter  to  be  manufactured  ;  to  employ  such  managers,  agents,  iVrc,  at  such 
salaries,  &c.,  as  they  might  think  fit ;  to  pay,  out  of  the  gross  income  of  the  business, 
the  rents  reserved  on  the  leases,  the  interest  due  on  the  mortgages  and  incumbrances, 
and  all  costs  and  expenses  relating  to  the  business,  and  to  pay  the  net  residue  among 
all  the  creditors  of  the  Smiths,  parties  thereto,  in  rateable  proportions,  according  to 
the  amount  of  their  respective  debts. 

And  the  trustees  were  empowered,  and  at  the  request  of  two  or  more  creditors  to 
the  amount  of  £3000  required,  to  call  meetings  of  the  joint  creditors,  the  majority, 
in  value,  of  whom  present  at  such  meetings  might  make,  alter,  add  to,  or  diminish 
from  the  trusts  and  powers  therein  contained,  and  make  rules,  orders  or  directions  as 
to  the  continuance  or  future  management  of  the  business  ;  and  if  the  discontinuance 
of  the  business  should  be  directed,  it  should  be  discontinued  in  accordance  with  such 
direction,  and  the  trustees  should  wind  up  the  affairs,  and  apply  the  proceeds  thereof 
in  payment  of  the  debts,  contracts,  engagements  and  liabilities  of  the  business 
incurred  by  the  trustees,  and  of  the  costs  of  the  management  of  the  business,  and 
pay  the  clear  residue  to  the  creditors  rateably.  And  [166]  after  payment  of  the 
debts  of  all  the  creditors  entitled  to  the  benefit  of  the  deed,  the  trustees  were  to  hold 
all  such  parts  of  the  trust  estates,  &c.,  as  should  be  undisposed  of  in  trust  for  the 
Smiths.  The  trustees  were  also  to  keep  proper  books  of  account  relating  to  the 
business,  which  were  to  be  open  to  the  creditors  for  inspection  and  e.xamination.  The 
trustees  were  also  empowered  to  compromise,  refer  to  arbitration,  and  compound 
debts  not  exceeding  £100,  and  to  pay  any  creditor  in  full  whose  debt  was  less  than 
£10.  There  was  also  a  special  clause  of  indemnitj'  to  the  trustees,  in  respect  of  the 
conduct  of  the  business,  and  a  covenant  by  the  creditors,  parties  thereto,  to  accept 
the  provision  thereby  made  in  full  satisfaction  of  their  claims,  and  there  was  a  power 
to  appoint  new  trustees. 

The  deed  was  executed  by  the  Smiths,  the  trustees,  fourteen  separate  creditors  of 
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the  Smiths,  and  one  hundred  and  seven  joint  creditors,  whose  debts  amounted  to 
upwards  of  £57,000. 

Previous  to  the  date  of  the  deed,  the  property  of  the  Smiths  were  subject  to  four 
mortgages  of  large  amount,  one  of  which  was  due  to  James  Hayward  the  trustee. 

The  Stanton  Iron  Company  was  carried  on,  under  the  provisions  of  the  deed, 
from  the  date  thereof  (1849)  till  June  1855,  when  the  works  were  taken  possession 
of  by  John  Bell  Crompton,  one  of  the  mortgagees. 

The  petition  alleged  that  the  Petitioner  David  Wheatcroft  and  Samuel  Walker  Cox 
never  took  an  active  part  in  the  management  of  the  business,  which  was  managed 
by  the  other  three  trustees,  and  not  at  all  successfully,  two  of  the  three  even 
becoming  considerably  indebted  to  the  company.  That  during  their  management 
there  [167]  were  various  actions  and  suits  by  the  incumbrancers  to  recover  their 
respective  debts,  and  ultimately  the  whole  concern  was  taken  possession  of  by 
Mr.  Crompton,  when,  as  the  petition  alleged,  the  company  was  virtually  dissolved, 
and  the  business  carried  on  for  the  purpose  only  of  winding  up  the  aft'airs  ;  and 
various  actions  having  been  brought  against  the  Petitioner  by  creditors  to  recover 
their  debts,  be  presented  the  present  petition  to  obtain  an  order  for  winding  up  the 
company  under  the  provisions  of  the  Winding-up  Acts. 

Mr.   K.   Palmer  and  Mr.  Cairns,   in  support  of  the  petition.     The  Winding-up 

Amendment  Act  (12  it  13  Vict.  c.  108)  extends  the  provisions  of  the  Winding-up 

.  Act  (11  &  12  Vict.  c.  45)  to  all  partnerships,  associations  and  companies,  consisting  of 

I  not  less  than  seven  persons,  except  railway  companies.     Here  the  trustees  are  only 

I  five  in   number,   and  therefore  if  they  alone  are  to  be  considered  partners  in  the 

I  business,  the  company,  in  this  case,  is  not  within  the  Act.     But  the  substance  of  the 

deed  is,  that  these  trustees  are  to  be  directors  of  the  company,  and  the  creditors  the 

shareholders,  and  an  appropriation  of  the  profits,  by  way  of  dividend,  is  provided  for. 

The  relation  of  debtor  and  creditor  was  destroyed  on  the  execution  of  the  deed,  and 

it  is  therefore  a  company  within  the  Winding-up  Acts.     There  is  a  great  distinction 

between  common  composition  deeds  and  the  present  one  ;  the  business  had  previously 

been  carried  on  under  the  firm  of  "  Benjamin  Smith  &  Sons  ;  "  but  upon  the  execution 

of  the  deed,  and  by  its  provi-sions,  that  designation  was  changed  and  the  concern  took 

;   a  new  name — viz.,  "The  Stanton  Iron  Works  Company,"  and  it  was  held  out  to  the 

world  as  a  totally  new  concern.     Then  the  partnership  so  constituted  contemplated 

the  procuring  of  new  or  renewed  leases,  the  erection  of  buildings,  machinery,  Ac, 

the  sale  of  iron  thereafter  to  [168]  be  manufactured  ;  and  the  trustees  were,  by  the 

provisions  of  the  deed,  empowered  to  carry  on  the  business  and  do  all  acts  necessary 

for  that  purpose,  as  fully  as  if  they  had  been  solely  interested  therein  ;  and  the 

question  of  partnership  is  only  one  of  principal  and  agent.     There  is  also,  in  the 

deed,  a  provision  for  winding  up  the  concern,  after  a  general  meeting  of  the  creditors 

duly  convened,  and  a  direction  given  by  them  for  its  being  wound  up.     There  is  also 

1  a  power  for  the  majority  at  a  general  meeting  to  alter,  add  to  or  diminish  the  powers 

!   and  trusts  for  the  general  benefit  of  the  creditors,  and  until  such  alteration  should 

I  be  made,  the  business  was  to  be  carried  on  according  to  the  provisions  of  the  deed. 

[  [The  M.\ster  of  the  Rolls.     But  when  the  debts  were  paid  it  would  stop.]     Yes ; 

j  the    Smiths    might   then    step   in   and    say,    "  The  objects  of   the   deed   have  been 

j  accomplished,  the  profits  have  paid  ofl"  all  the  creditors,  and  we  require  a  transfer  of 

!  the  residue  of  the  trust  property."     The  maximum  amount  of  profits  that  can  be 

I  realized  under  the  trusts  is  no  doubt  defined,  and  so  far  the  partnership  may  be  said 

j  to  be  limited  ;  but  that  is  not  material,  for  it  is  admitted  that,  if  there  should  be  no 

profits,   the  debts  would  not  be   paid,  and   therefore  there  could  be  no  surplus  to 

I  transfer.     The  question  is,  whether  this  is  within  the  Winding-up  Acts?  that  again 

1  depends  on  the  question,  is  it  a  partnership  !  and  it  is  clear  it  is  ;  for  the  parties  are 

I  interested   rateably  in   the  assets,  and  are  subject  to  the  liabilities  until  they  have 

I  been  paid  20s.  in  the  pound.     The  sum  realized  or  applicable  to  such  payment  is  a 

profit,  and  the  parties  are  interested  in  it,  and  that  is  a  partnership.     One  of  the 

[  parties  has  sustained  an  injury  by  being  sued,  and  is  liable  still  to  be  further  sued  ; 

I  he  comes   to  this  Court  for  contribution,  under  the  provisions  of  the  Winding;  up 

I  Acts,  and  it  is  submitted  ho  is  entitled  to  relief.     Thev  cited  Owen  v.  [169]  Btxli/ 

1(5  Ad.   &  Ell.  28);  Jancg  v.   IFhitbrnul  (11  C.  B.  Rep. "  406) ;  Coaics  v.  irUliaiiLi  (7 
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Exch.  Kcp.  205) ;  In  re  The  German  Mining  Company  (Stone's  case)  (3  De  G.  &  Siu. 
120,  220).  ' 

Mr.  Selwyii  iviid  Mr.  C.  Hall,  conln),  were  not  heard.  | 

The  M.\stkk  ok  the  Koi.ls.     I  think,  at  present,  that  this  case  is  not  within  the  | 
operation  of  the  Winding-up  Acts,  and  I  consider  it  a  speculative  attempt  to  obtain 
contribution   through   the   provisions  of  tho.se  Acts.     I   will  read   the  deed   before  ' 
hearing  the  other  side. 

Xor.  26.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that 
I  cannot  make  the  order  which  is  asked,  and  that  this  i.s  not  a  case  within  the  statute 
at  all.  The  question  really  is,  whether  the  deed  of  the  13th  of  November  1849 
constituted  a  partnership  between  the  parties  thereto,  so  as  to  bring  it  within  the 
provisions  of  the  Winding-up  Acts.  I  have  two  things  to  consider — the  relation  in 
which  the  parties  to  the  deed  stand  to  each  other,  and  their  relation  to  third  parties. 
There  can  be  no  doubt  that  persons  may  be  partners  towards  the  world,  and  yet  not 
be  partners  as  between  themselves.  This  is  a  ver}'  common  case,  and  everybody  is 
familiar  with  WaM'jh  v.  Carver  (2  H.  Bl.  23.5),  a  leading  case  on  this  subject.  But  on 
the  other  hand,  persons  who  are  partners  between  themselves  are  necessarily 
partners  as  re-[170]-spects  the  public.  Now  it  appears  that  this  deed  does  not 
constitute  a  partnership  between;  the  parties  who  have  executed  this  deed,  but  it  is 
a  deed  for  the  benefit  of  the  Messrs.  Smiths,  rather  than  for  that  of  the  creditors. 
The  surplus  profits  and  the  residue  of  the  trust  estate  are  treated  as  the  property  of 
the  Messrs.  Smiths  ;  the  persons  executing  the  deed  of  the  third  part  are  not  held 
out  to  the  world  as  partners,  or  as  having  anything  to  do  with  the  business  or 
the  partnership,  and  I  see  no  ground  for  supposing  that  they  could,  under  any 
circumstances,  be  held  personally  liable  to  the  creditors  in  respect  to  the  manage- 
ment of  the  business.  What  you  have  to  consider  in  a  case  of  partnership  is,  what 
is  the  proportion  of  capital  and  labour  which  is  introduced  or  contributed  by  each  of 
the  partners,  and  what  is  the  proportion  in  which  the  profits  or  dividends  are  to  be 
divided  amongst  them  ? 

I  will  assume  that  the  argument  of  the  Petitioner  is  right,  namely,  that  the 
proportion  of  stock  or  capital  contributed  is  represented  by  the  amount  of  the  debt 
of  each  party  ;  but  I  will  suppose  (which  I  thiidv  is  a  proper  way  of  testing  it),  that 
this  was  a  business  newly  established,  and,  instead  of  debts  forming  the  capital  or 
stock,  that  the  creditors,  who  were  parties  of  the  third  part,  had  advanced  the 
respective  sums  of  money  which  now  stand  opposite  their  respective  names  in  this 
deed,  that  is,  about  £.50,000.  Suppose  they  advanced  these  sums  of  money  to 
certain  other  persons,  five  in  number,  to  establish  and  carry  on  a  business  on  this 
condition  :  that  out  of  the  profits  they  shall  be  repaid  the  sums  which  they  have 
advanced  simply,  and  that  then  the  business  and  the  whole  surplus  profits  shall  be 
transferred  and  belong  to  certain  third  parties.  Could  it  be  said  that  this  was 
anything  more  [171]  than  a  mere  loan  for  the  purpose  of  establishing  a  partnership? 
If  I  were  to  hold  that  persons  were  partners  under  such  circumstances,  it  would 
hardly  be  possible  for  anyone  to  advance  money  to  a  partnership,  to  be  repaid  out  of 
the  profits,  without  making  themselves  partners  ;  but  such  a  case  is  not  a  partnership, 
and  possesses  none  of  the  properties  of  a  partnership,  of  which,  indeed,  the  ordinary 
test  and  criterion  are  wanting. 

Undoubtedly,  there  are  a  great  many  cases  of  considerable  nicety  and  difficulty  in 
the  consideration  of  what  constitutes  a  partner,  such  as  those  in  which  parties  are  to 
be  paid  an  annuity.  There,  if  their  annuity  varies,  that  is,  rises  and  falls  in  proportion 
to  the  greater  or  less  amount  of  the  profits,  they  will  then  become  partners,  because, 
they  not  only  get  a  share  of  the  jirofits,  but  the  share  varies  in  proportion  to  the 
fluctuation  of  the  profits.  But  in  the  present  case,  the  difference  in  the  rate  of  the 
profits  realized  from  time  to  time  affects  these  persons  no  more  than  this :  that  it 
makes  the  period  of  repayment  of  their  loan  earlier  or  later ;  for  though  they  are  to 
be  paid  out  of  profits,  they  will  not  get  anything  beyond  the  exact  amount  they 
advanced,  whatever  may  be  the  rate  of  profits,  assuming  the  concern,  of  course,  to 
produce  profits.  This  is  the  ordinary  test  in  a  question  of  partnership,  because  the 
fact,  that  a  loan  is  to  be  paid  out  of  profits,  does  not  make  the  lenders  partners, 
unless  you  establish  the  fact,  that  they  take  a  proportionate  rate  of  the  profits  as 
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such.  I  find  it  exceedingly  difficult  to  look  at  this  in  any  possible  view  in  which  they 
could  be  made  partners.  Certainly,  the  having  a  right  to  look  at  the  books  and  the 
accounts,  and  to  see  how  the  works  are  carried  on,  or  even  to  give  advice,  does  not  con- 
stitute a  man  a  partner,  [172]  because  a  person  may  make  a  loan  to  a  partnership,  and 
stipulate  that  this  right  shall  form  an  express  condition  upon  which  he  advances  his 
money  to  the  partnership.  Whether  it  is  only  the  principal,  or  both  principal  and 
interest,  that  is  to  be  paid  out  of  the  profits,  is  immaterial,  it  does  not  make  him  a 
partner  :  it  may  be,  that  the  profits  may  not  be  sufficient  to  pay  him  for  ten  years, 
and  the  fact  of  their  being  greater  or  less  does  not  make  him  any  the  more  a  partner. 

The  result  is  that,  in  my  opinion,  it  would  be  wholly  impossible  for  me  to  hold 
(which  I  cannot  find  has  ever  been  held  in  any  case  hitherto  decided),  that  the  creditors 
who  have  executed  this  deed  of  the  third  part  are  constituted  partners,  and  liable  to 
contribute  to  the  losses  of  the  concern,  which  have  been  incurred  by  those  persons 
who  have  been  carrying  on  the  business. 

The  only  case  to  which  I  was  referred,  in  which  it  was  pietended  that  any 
principle  of  this  sort  was  established,  was  the  case  of  Owen  v.  Bod//  (.5  Ad.  iV;  Ell.  28), 
where,  undoubtedly,  there  was  a  trust  for  carrying  on  business  very  similar  to  the  present. 
There  two  persons,  who  had  not  executed  the  deed,  issued  execution  against  the 
property  assigned,  on  the  ground  that  the  deed  was  a  nullity.  The  question  was, 
whether  it  was  a  good  assignment?  and  the  Court  held  that  it  was  not.  Lord  Denman 
says,  "  On  consideration  we  think  that,  upon  the  second  ground  of  oljjection,  this 
assignment  was  not  good.  The  deed  imposed  such  terms  as  might  have  constituted 
a  partnership  among  the  persons  executing  it,  and  those  were  terms  to  which  creditors 
were  not  bound  to  submit.  The  as-signment,  therefore,  was  in-[173]-valid."  Now  it 
is  to  be  observed  that  all  that  was  decided  in  that  case  was,  that  the  assignment  was 
invalid,  and  if  that  case  applied  to  the  present,  it  would  decide  nothing  more  than 
that  this  deed  is  invalid  ;  but  it  certainly  does  not  decide  that  any  valid  or  legal 
partnership  was  constituted  by  reason  of  that  deed  being  executed.  I  am  of  opinion 
that  the  subsequent  cases,  to  which  I  was  referred,  shew,  that  the  opinion  would  be, 
that  these  persons  would  not  thereby  be  constituted  partners,  and  that  a  subsequent 
creditor  of  the  concern  could  not  have  sued  any  one  of  those  persons  who  were  parties 
to  the  deed  of  the  third  part,  and  could  not  have  made  them  liable  for  any  contract 
entered  into  by  the  five  persons  who  carried  on  the  business. 

I  am  of  opinion,  therefore,  after  considering  the  nature  of  this  deed,  and  the 
provisions  of  the  Winding-up  Acts,  that  this  is  not  a  partnership  within  the  meaning 
of  those  statutes,  and  that  this  is  not  a  case  in  which  I  can  make  a  winding  up  order, 
for  the  p\irpose  of  enforcing  contribution  between  these  parties. 

It  is  obvious  to  me,  that  the  real  ground  for  this  application  was  this,  that  the 
parties  have  taken  a  name  as  if  they  belonged  to  a  company,  calling  themselves,  "The 
Stanton  Iron  Company,"  as  though  they  were  a  joint  stock  company  ;  but  that  is  the 
only  resemblance  which  the  case  bears  to  a  partnership,  and  on  which  it  is  sought  to 
involve  the  persons  who  executed  the  deed  of  the  third  part,  and  bring  them  within 
the  Winding-up  Acts.  No  doubt  the  five  persons  who  carried  on  the  business  are 
liable  to  the  public  ;  but,  as  regards  the  other  parties,  they  are  merely  cesliiis  (pie  /rust 
under  a  deed,  the  limited  purpose  of  which  was  to  pay,  not  a  proportion  of  profits, 
but  a  certain  fixed  sum  [174]  of  money  out  of  the  partnership  pro])erty,  and  then  to 
pay  the  remainder  over  to  the  Smiths,  to  whom  the  business  originally  belonged.  The 
petition  must  be  dismissed  with  costs. 


[174]     In  re  Morse's  SETTLEMENT.     Nov.  6,  Dec.  4,  1 855. 

[S.  C.  25  L.  J.  Ch.  192  ;  2  Jur.  (N.  S.)  6 ;  4  W.  K.  148.] 

A  trust  fund  was  limited,  after  the  death  of  husband  and  wife,  and,  in  default  of 
appointment,  to  their  children  equally,  to  be  a  vested  interest  in,  and  to  be  paid, 
transferred  or  assigned  to,  sons  at  twenty-five,  and  to  daughters  at  twenty-five  or 
marriage,  with  benefit  of  survivorship  in  case  of  death  under  twenty-five,  and,  as  to 
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daughters,  in  cjise  of  being  uiimairied.     Held,  that  the  limitation  was  void  for 
remoteness. 
But  leave  was  given  to  produce  evidence  that  the  intention  of  the  parties  was  not 
carried  out,  and  to  have  the  settlement  rectified. 

On  the  marriage  of  Mr.  and  Mrs.  K.  M.  Morse  in  P^ebruary  1815,  Mrs.  Morse's 
fortune,  consisting  of  a  sum  of  money  bequeathed  to  her  by  her  father's  will,  and  in 
part  payable  on  her  mother's  death,  and  a  sum  of  stock  belonging  to  Mr.  Morse,  were 
vested  in  trustees,  upon  trust,  as  to  both  funds,  for  the  husband  and  wife  successivelv' 
for  life,  and  after  the  death  of  the  survivor,  as  to  the  wife's  fund,  upon  trust  for  all  or 
any  of  the  children  of  the  marriage,  as  the  husband  and  wife  by  deed,  or  the  survivor 
by  deed  or  will,  should  appoint :  and  as  to  the  husband's  fund,  upon  trust  for  all  or 
any  of  the  children,  as  the  husband  should  by  deed  or  will  appoint,  and,  in  default  of 
any  such  appointment,  as  to  both  funds,  if  there  should  be  but  one  child  at  the  death 
of  the  survivor,  in  trust  for  that  child,  "  to  be  for  the  portion  of  such  one  child  and 
to  be  an  interest  rested  in  such  only  child,  being  a  son  at  his  ago  of  twenty-five  yeais, 
and  being  a  daughter  at  her  age  of  lwenli/-Jive  i/earg  or  day  of  marriage  "  .  .  .  "  and 
to  be  paid,  transferred  or  assigned  to  him  or  her  on  or  at  the  same  age,  day  or  time, 
if  the  same  happen  after  the  decease  of  the  survivor,  the  said,"  itc,  but  if  in  the  life- 
time of  the  said,  \'c.,  then  immediately  after  the  decease  of  the  survivor,  and  if  there 
should  be  two  or  more  such  children,  then  both  funds  were  "to  be  divided  between 
or  among  them  in  equal  shares  or  proportions,  and  the  share  or  shares  of  such  of  them 
as  shall  be  a  son  or  sons  [175]  to  be  an  interest  vested  or  interests  vested  in  him  or 
them  respectively  at  his  or  their  age  or  respective  ages  of  tirenti/-fire  i/ears,  and  the 
share  or  shares  of  such  of  them  as  shall  be  a  daughter  or  daughters  to  be  an  interest 
vested  or  interests  vested  in  her  or  them  respectively  at  her  or  their  age  of  or 
respective  ages  of  twenty-five  years,  or  day  or  respective  days  of  marriage,"  "  and  to 
be  paid,  transferred  or  assigned  to  him,  her  or  then),  respectivelv,  on  or  at  the  same 
ages,"  &e.,  respectively.  And  after  the  decease  of  the  survivor  of  husband  and  wife, 
and  in  case  of  there  being  more  than  one  child,  "and  an}'  of  them,  being  a  son  or 
sons,  shall  die  under  the  age  of  twenty-five  years,  or  being  a  daughter  or  daughters, 
shall  die  under  that  age  without  being  or  having  been  married,  then  and  in  every 
such  case,  if  no  appointment  shall  be  made  to  the  contrary,  as  well  the  original  as  the 
accruing  share  of  each  and  every  such  child,  or  so  much  thereof  as  shall  not  have 
been  raised  or  applied  for  his  or  their  preferment  or  advancement  in  the  world,  shall 
go,  accrue  and  belong  to  the  survivors  or  survivor  of  such  children,  and,  so  far  as 
circumstances  will  admit,  shall  rest  in  and  be  paid  to  him,  her  or  them  "  at  the  same 
time  as  the  original  shares.  After  the  usual  provisions  for  maintenance  and  advance- 
ment, it  was  declared,  that  if  there  should  be  no  child  of  the  marriage  who  should 
become  entitled  to  the  funds,  then  the  husband's  fund  was,  on  the  death  of  the 
survivor,  to  be  transferred  to  his  executors,  and  the  wife's  to  such  persons  as  she 
should  appoint,  and,  in  default  of  appointment,  to  her  next  of  kin,  as  if  she  had  died 
intestate  and  unmarried. 

At  the  death  of  Mrs.  Morse,  there  were  four  children  of  the  marriage,  two  sons, 
who  attained  twenty-fi\e  and  one  of  whom  had  since  died  intestate,  and  two  daughters, 
both  of  whom  were  married. 

[176]  Mr.  and  Mrs.  Morse  made  no  appointment  under  their  joint  power ;  but 
Mr.  Morse,  since  the  death  of  Mrs.  Morse,  had,  at  different  times,  appointed  parts  of 
the  trust  funds,  and  the  residue  now  unappointed  was  £775  New  £3  per  cent.  The 
surviving  trustee,  being  advised  that  the  limitation  in  favour  of  the  children  of  the 
marriage  was  void  for  remoteness,  paid  the  residue  into  Court  under  the  Tru.stee 
Relief  Act.  Mr.  Morse  now  presented  a  petition  praying,  in  the  alternative,  either 
that  the  principal  of  the  fund  should  be  transferred  to  him  or  that  the  dividends 
should  be  paid  to  him  for  life. 

Mr.  Osborne,  in  support  of  the  petition.  The  limitation  to  the  children  is  clearly 
void  for  remoteness,  both  as  to  sons  and  daughters,  though  the  limitation  to  the  latter 
is  in  the  alternative  on  their  attaining  twenty-five  or  being  married.  [The  Ma.STER 
oi"  THE  Rolls.  The  limitation  is  void  for  remoteness,  but  the  question  is,  whether 
it  is  not  a  case  for  a  rectification  of  the  settlement.     As  to  daughters,  it  was  not 
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altogether  void,  for  it  is  to  vest  on  their  marriage,  which  might  be  within  the  proper 
limits.]  That  is  so,  but  the  gift  is  to  a  class,  and,  a.s  in  Lrakc  v.  Itvhiimm  (2  Mcr. 
364),  the  limitation  would  be  void  as  to  all,  if  invalid  as  to  any  of  the  class.  Here 
the  sons  would  be  included,  and,  therefore,  as  they  could  only  take  at  twenty-five, 
the  trust  is  void,  and  the  father  is  entitled  to  the  residue  I'emaining  unappointed. 

Mr.  E.  F.  Smith,  nmtra.  It  is  forty  years  ago  since  the  trust  was  created,  and 
it  would  now  be  ditHcult  to  reform  the  .settlement,  except  from  the  recitals  contained 
in  it.  But  it  is  submitted  tlrat,  according  to  the  true  [177]  construction  of  the 
settlement,  the  shares  vested  in  the  children  at  their  respective  births,  and  "  to  be 
an  interest  vested,"  refers  merely  to  the  time  of  enjoyment,  or  of  its  becoming 
indefeasibly  vested,  so  as  not  to  be  subject  to  be  divested.  Hawfjiuve  v.  Cartier 
(3  Ves.  &  B.  79  ;  Coop.  66).  There  are  two  cases,  also,  in  which  "  vested  "  was  held 
to  mean  "vested  indefeasibly,"  nameh%  Berkekj/  v.  Siciiihurne  (16  Sim.  275) ;  Taylor  v. 
Frohishi'i-  (5  De  G.  &  Sm.  191).  In  the  investment  and  accumulation  clause,  in  this 
settlement,  the  words  "absolutely  vested"  are  used,  which  shews  what  was  intended, 
and  if  nothing  vested  till  twentv-five,  the  survivorship  clause  was  unnecessary,  and, 
I  therefore,  "vested"  throughout  must  mean  "indefeasibly  vested." 

Mr.  Osborne,  in  reply.  The  cases  cited  have  no  bearing  on  the  present  question. 
In  Howe/rave  v.  Cartier  the  whole  turned  upon  the  use  of  the  word  "  such,"  and  in 
Tai/lor  V.  Frohisher  the  intention  could  not  be  carried  into  effect  without  giving  the 
words  the  construction  contended  for.  If  the  intention  here  was  to  vest  the  shares 
lat  the  birth  of  the  children,  no  doubt  effect  would  be  given  to  it ;  but  there  is  no 
vindication  of  any  such  intention  and  the  language  to  the  contrary  is  plain.  If  there 
were  even  an  ambiguity,  the  Court,  which  leans  to  vesting,  might  then  so  construe 
the  settlement,  but  here  there  is  none. 

The  Ma.stek  of  the  Rolls  reserved  judgment. 
I  Di'c.  4.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  on  this 
petition  was  the  eff'ect  of  the  settlement,  which  was  in  these  words.  [His  Honor 
'  stated  the  limitation.]  There  is  a  provision  for  the  advance-[178]-ment  and  maintenance 
I  of  the  children  before  their  shares  were  payable.  The  question  is,  whether  the  gifts 
jto  the  children  are  too  remote,  and  I  am  of  opinion  that  the}'  are.  It  was  endeavoured 
ito  bring  their  case  within  the  case  of  Howgrave  v.  Cartier  (3  Ves.  &  B.  79),  Berlceley  v. 
\Swinhurne  (16  Sim.  275)  and  Taijlw  v.  Frohisher  (5  De  G.  k  Sm.  191),  and  to  maintain 
that,  notwithstanding  the  expression  here  used,  the  vesting  must  be  considered  to 
thave  taken  place  at  the  death  of  the  tenant  for  life,  and  that  the  words  of  the  settle- 
Iment,  referring  to  vesting  at  twenty-five,  must  mean  only  "indefeasibly  vested;"  so 
I  that,  if  any  child  attained  that  age  and  afterwards  died,  no  gift  over  was  intended  to 
jtake  effect.  But,  I  think,  that  this  case  is  distinct  from  and  is  not  governed  hy  the 
leases  to  which  I  have  been  referred. 

In  Taylor  v.  Frohislicr  the  testatrix  had  given  £1000  to  trustees  in  trust  for  Ann 
Tayler  for  her  life,  and,  after  her  decease,  upon  trust  to  pav  £1000  unto  and  between 
'all  the  children  of  Aim  Tayler,  or,  if  but  one,  then  to  such  one,  to  be  a  vested  interest 
|Dr  interests  on  their  respectively  attaining  the  age  of  thirty  years;  but  then  the  will 
went  on  to  say,  that  if  the  child  died  under  thirty  without  issue,  that  child's  share 
Iwas  to  go  to  the  survivors  and  be  vested  at  the  same  time  as  their  original  shares, 
lln  that  case  the  Vice-Chancellor  Sir  James  Parker  held,  that  the  word  vested  merely 
meant  "indefeasibly  vested,"  and  he  did  so  for  this  reason — that,  unless  he  so  held, 
jit  would  be  impossible  to  satisfy  the  intention  of  the  testatrix,  in  case  one  of  the 
jAildren  of  Aiui  Tayler  should  die  under  thirty  leaving  issue,  in  which  case  it  was 
blear  that  the  testatrix  did  not  mean  the  share  to  go  o\-er,  and  yet  the  issue  could 
bnly  take  [179]  through  the  parent ;  he,  therefore,  held,  that  the  gift  over  only  was 
hoo  remote  and  not  the  original  gift. 

!      In   lierh'ley  v.  Swinhiirne  (16  Sim.  275),  also,  expressions  were  to  be  found  which 
|. hewed  an  intention  that  the  gifts  should  vest  immediately  on  the  death  of  the  tenant 
or  life. 

Hmvffrave  v.  Cartier  (3  Ves.  &  B.  79),  the  Master  of  the  Rolls  held,  that  if  the  words 
vere  plain  and  unambiguous  they  must  prevail,  but  that,  if  ambiguous,  the  Court 
vould  infer  a  rational  construction.  In  the  case  of  this  settlement,  I  look  in  vain  for 
.ny  words  creating  an  ambiguity  on  the  subject.     I  think  that  the  words  must  have 
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their  regular  and  legal  import ;  in  fact,  I  think  that  it  is  only  the  consc(|Uoncus  which 
arise  which  could  have  raised  a  serious  case  for  argument,  and  that  if  the  words  of 
the  settlement  hail  been  "that  the  interests  should  he  vested  at  twenty-one"  instead 
at  twenty-five,  the  question  never  would  have  arisen.  I  am,  however,  as  I  observed 
at  the  hearing  of  this  petition,  strongly  impressed  with  the  belief  that  this  is  a  mere 
blunder  in  the  settlement,  and  that  it  is  not  framed,  in  this  respect,  according  to  the 
intentions  of  the  parties  to  it.  This  appears  to  me  so  strong  on  the  face  of  the  settle- 
ment, that  slight  additional  testimony  would,  probably,  be  sutticient  to  induce  me  to 
believe  that  the  intention  of  the  parties  to  it  was  to  give  the  children  a  right  to  the 
property  settled  as  purchaser.s,  and  not  that  they  should  be  altogether  excluded.  I 
propose  to  give  the  children  an  opportunity  to  adopt  this  course,  if  they  think  it  worth 
while,  which  possibly  it  may  not  be,  as  the  propeity  has  piincipally  been  apjiointed 
by  their  father,  the  Petitioner,  in  their  favour,  which  cannot  now  l)e  recalled.  I  shall, 
there-[180]-fore,  make  an  order  in  accordance  with  the  prayer  of  the  petition,  but 
desire  that  it  shall  not  be  drawn  up  until  the  first  seal  after  Hilary  term,  and  give  all 
parties  liberty  to  apply  in  the  meantime. 

[180]     Hope  r.  LinnEi.i.  (No.  2).    ./»«<■  19,  Ks.5.5. 

A.,  without  authority,  sold  a  trust  estate  to  B.  In  a  suit  to  recover  the  money  from 
A.,  B.,  who  was  not  a  party,  was  examined  as  a  witness.  A  suit  was  afterwards 
instituted  against  the  representatives  of  B.,  to  recover  the  estate  itself,  and  an  order 
of  course  was  obtained  in  it  to  use  the  depositions  in  the  former  suit,  saving  just 
exceptions.     It  was  discharged  as  irregular. 

Grace  Thompson,  acting  without  authority,  sold  a  trust  estate  to  George  LiddelL 
One  of  the  crstuis  (jiic  (n(4  instituted  a  suit  of  liackhain  v.  SiilJall  to  make  her  repre- 
sentatives liable  for  the  purchase-money,  and  in  this  suit  George  Liddell,  who  was 
not  a  party  to  the  suit,  was  examined  as  a  witness.  Other  of  the  cctfluis  ([ui'  trust 
instituted  the  present  suit  {Hope  v.  Liddell)  against  the  representatives  of  George 
Liddell  to  recover  the  estate  itself. 

The  Plaintiffs  obtained,  in  this  suit,  an  order  of  course,  whereby  it  was  ordered 
that  the  Plaintiffs  be  at  liberty,  at  the  hearing  of  this  cause,  to  read  and  make  use  of 
the  depositions  taken  in  a  certain  other  suit  of  liackJiam  v.  Siddall,  saving  all  just 
exceptions. 

This  order  was  made  upon  a  petition,  stating  that,  in  the  year  1848,  a  suit  of 
Jt'arkham  v.  Siddall  was  instituted^  in  this  honorable  Court,  in  which  suit  certain 
depositions  were  taken,  both  on  the  part  of  the  Plaintiffs  and  Defendants.  That  both 
this  suit  and  the  said  suit  of  Jhirlchain  v.  Sidihill  related  to  the  estates  devised  by  the 
will  of  William  Spencer,  late  of  the  City  of  York,  deceased.  That  the  Petitioners 
were  desirous  to  read,  [181]  in  this  suit,  the  depositions  taken  in  the  said  suit  of 
Harkham  v.  Siddall.  The  Plaintiffs  in  the  present  suit  were  not  parties  to  the  suit  of 
Harkhain  v.  Siddall. 

The  Defendants  moved  to  discharge  the  order. 

Mr.  R.  Palmer  and  Mr.  Amphlett,  in  support  of  the  motion.  There  are  two  classes 
of  cases  in  which  the  evidence  taken  in  one  suit  may  be  used  in  another ;  first,  where 
the  two  suits  are  between  the  .same  parties ;  secondly,  where  the  parties  are  different, 
but  there  is  a  community  of  interest,  as  in  tithe  suits  and  in  suits  to  establish  a 
custom,  in  which  case  it  is  necessary  to  have  the  pleadings  produced,  to  shew  to  what 
points  the  evidence  was  directed.  But  where  the  parties  are  different,  and  have  no 
community  of  interest,  such  an  order  as  the  present  was  never  heard  of.  If  such  an 
order  would  be  discharged  in  the  second  case,  a  fnrtion,  would  it  in  the  third.  The 
only  ground  for  the  application  was  this — that  the  testator  was  examined  as  a  witness 
ni  Harkham  v.  Siddall,  and  that  his  representatives  are  bound  by  his  admissions.  If 
that  be  so,  the  order  is  unnecessary,  becau.se  every  confession  or  admission  of  a  party 
is  evidence  against  him  and  those  claiming  under  him,  whether  it  be  made  in  a  cause 
or  otherwise.  The  order  is  only  necessary  in  order  to  dispense  with  the  neces.sity  of 
proving  the  bill  and  answer;  here  it  directs  that  all  the  depositions  may  be  used; 


SI  BEAV.  182. 


GOVER   V.    STILWELL 


829 


anil,  thorefore,  copies  of  the  whole  of  them  must  be  taken,  which  will  entail  a  very 
useless  expense.  It  will  be  said  that  the  words  "  saving  all  just  exceptions  "  makes 
it  unnecessary  to  discharge  the  order,  but  it  will  be  too  late  to  take  the  objection  at 
the  hearing,  when  the  Defendants  have  taken  copies  of  all  the  proceedings,  and  the 
expense  has  already  been  incurred  and  thrown  away.  They  cited  2  Daniel's  Pr. 
(p.  433);  [182]  Highfieldx.  Peake  (Moo.  &  M.  109);  Williams  v.  Broculhead  (1  Sim. 
151);  Huinphreiis  v.  Penaam  (1  Myl.  &  Cr.  580);  Goocknouqh  v.  Jlwai/  (2  Sim. 
&S.  481).  .  ./    V 

Mr.  Burdon,  contra. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  discharged  the  order  with  costs. 

[182]     GovER  r.  Stilwell.     Dec.  3,  4,  1855. 

>A  sum  of  £10  is  usually  allowed,  without  taxation,  for  the  costs  of  a  petition  to 
obtain  money  out  of  Court  standing  to  a  separate  account,  and  in  which  no  one 
but  the  Petitioners  are  interested. 

In  this  case, 

The  Master  of  the  Rolls  [Sir  John  Romilly]  said  that  an  inflexible  rule  adopted 
•  by  him,  on  petitions  for  the  transfer  of  funds  to  a  Petitioner  standing  to  his  separate 
(account,  and  in  which  no  other  person  was  interested,  was,  not  to  order  a  taxation  of 
Ithe  costs,  but  to  allow  £10  to  the  solicitor  for  the  costs,  without  taxation. 
'       Mr.  Pole,  for  the  Petitioners. 


[183]     Hope  v.  Liddell  (No.  1).     Liddell  v. 

Dec.  5,  1855. 


Norton. (1)    Nov.  16,  17,  21, 


[S.  C.  25  L.  J.  Ch.  90 ;  2  Jur.  N.  S.  105  ;  4  "W.  R.  145.  As  to  trust  estates  passing 
under  the  devi.se,  see  In  re  JielU/s  Trusts,  1877,  5  Ch.  D.  510.  As  to  misapplication 
of  purchase-money,  see  In  re  Bellamy  and  Metropolitan  Board  of  JForks,  1883,  24 
Ch.  D.  390.] 

A  trustee  devised  "  all  his  real  estates,  whatsoever  and  wheresoever,"  charged  with  a 
legacy.     Held,  that  the  trust  estates  did  not  pass. 

A  will  was  inaccurately  recited  in  a  conveyance.  Held,  nevertheless,  that  the 
purchaser  had  notice  of  the  real  contents  of  the  will. 

When  a  trustee  has  a  power  of  sale  over  real  estate,  with  power  to  give  receipts,  and 

j     it  is  declared  that  the  purchaser  shall  not  be  liable  for  the  misapplication  of  the 

I     purchase-money,  the  payment  to  the  authorized  agent  of  the  trustee,  even  though 

j     he  be  tenant  for  life,  is  not  a  breach  of  trust  or  invalid. 

:  Where  A.  (a  stranger  to  the  trust),  assuming  to  exercise  a  trust  for  sale,  conveys  the 
estate  to  a  purchaser,  if  this  Court  afterwards  compels  the  purchaser  to  restore  the 
land  to  the  cestui  que  tru.'it,  the  purchaser  will  be  entitled  to  all  the  assistance  which 
this  Court  or  the  cestui  que  trust  could  give  him,  to  recover  from  the  self-constituted 
trustee  the  purchase-money  still  in  his  hands,  or  for  which  he  might  remain  liable. 
[n  1799  a  testator  devised  an  estate  in  trust  for  his  daughter  and  her  husband 
successively  for  life,  with  remainder  to  their  children,  and  he  gave  to  the  trustee  a 


(1)  Dates. 


1799.  Dr.  Spencer  died. 

1806.  William  Thompson  died. 

1807.  Conveyance  l)y  Grace. 
1821.  Jonas  died. 

1826.)  Deeds  executed  by 

1830./     children. 

1837.  Benjamin  Norton  died. 


1837.  Greene  v.  Norton. 

1845.  Catherine  Norton  died. 

1846.  Iiackham  v.  Siddall. 
1848.  Decrees. 

1850.  Appeal. 

1851.  Ejectment. 
1851.  Hope  V.  Liddell. 
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power  of  sale.  The  trustee  died  in  180li,  and  the  trust  descended  on  his  heir  A. 
Immediately  afterwards,  B.,  acting  without  authority  as  trustee,  sold  the  estate  II 
a  purchaser  with  notice,  and  allowed  the  purchase-money  to  be  received  by  the 
daughter's  husband.  The  husband  died  in  1837,  and  in  a  suit  instituted  by  one  o( 
the  children,  his  estate  was  declared  liable  for  the  purchase-money  in  his  hands. 
The  daughter  died  in  1845,  and,  in  a  suit  by  her  representatives,  the  esUite  of  B. 
was  held  liable  for  the  trust  money  to  the  extent  of  the  daughter's  interest  only, 
and  relief  was  refused  to  the  children,  who  were  Defendants.  Between  182()  and 
1830  the  children  had  executed  deeds  reciting  the  sale,  &c.  In  18.51  some  of  them 
instituted  a  suit  to  recover  the  estate  itself  from  the  purchaser.  Held,  that  they 
were  entitled  to  no  relief ;  and,  in  a  cross-suit  by  the  purchaser,  the  children  were 
decreed  to  make  good  his  title. 

Dr.  William  Spencer,  the  owner  in  fee  of  some  lands  at  Hull  and  elsewhere,  made 
his  will  in  March  1798,  by  which  he  devised  them  to  William  Thompson,  his  heirs 
and  assigns,  upon  trust,  out  of  the  rents,  to  pay  an  annuity  of  XI. ")0  to  his  wife  ami 
to  pay  the  surplus  rents  to  his  daughter  Catherine,  the  wife  of  [184]  Benjamin 
Xorton,  for  life,  with  remainder  to  Benjamin  Norton  for  life,  with  remainder  to  the 
children  of  Catherine  Norton,  as  tenants  in  common  in  tail,  with  an  ultimate 
remainder  to  Matthew  Spencer  in  fee. 

The  will  contained  a  proviso,  that  in  case  Benjamin  Norton  and  Catherine  Norton, 
or  the  survivor,  should  be  desirous  that  the  whole  or  any  part  of  the  estates  shoulil 
be  sold,  then  "that  it  should  be  lawful  for  William  Thompson,  his  heirs  and  assigns, 
to  sell  and  dispose  of  the  same,  bj'  and  with  the  consent  and  approbation  of 
Benjamin  Norton  and  Catherine  Norton,  or  the  survivor  of  them,  and  after  payment 
of  the  money  to  arise  by  the  sale,"  to  sign  and  give  receipts  for  the  purchase-money 
which  were  to  be  sufficient  discharges  for  the  purchasers  who  were  not  afterwards  to 
be  answerable  "for  any  loss,  misapplication  oi  non-application  of  the  purchase-money 
or  any  part  thereof,"  and  should  hold  the  estates  discharged  of  the  uses,  iVc,  thereby 
declared.  The  testator  then  directed  the  purchase-moneys  to  be  laid  out,  cither  in 
the  piu'chase  of  other  hereditaments  or  upon  good  and  sufficient  security  at  interest, 
in  the  name  of  his  trustee;  and  the  hereditaments  were  to  be  conveyed  to  William, 
Thompson  and  his  heirs,  to  the  uses  thereinbefore  declared  and  then  subsistine. 
And  the  testator  directed  that  the  principal  money,  after  the  decease  of  Benjamin 
and  Catherine  Norton,  should  be  ecjually  divided  amongst  all  such  child  or  children 
as  Catherine  Norton  mif/ht  Inive  at  her  decease,  to  be  vested  and  paid  at  twent\'-one, 
and  in  default  to  Matthew  Spencer. 

The  testator  died  in  1799.  William  Thompson  accepted  the  trusts  of  the  will 
and  entered  into  possession  of  the  lands.  He  died  in  1806,  having  made  his  will, 
dated  the  17th  December  1805,  which  was  as  follows:  [185]  "I  give  and  devise  I 
all  my  real  estates,  whatsoever  and  wheresoever,  unto  and  to  the  use  of  my  sister  I 
Grace  Thompson,  her  heirs  and  assigns  for  ever,  charged  with  £!>{)  to  my  friend  j 
Watson."  William  Thompson  left  Jonas  Thompson,  his  brother  and  heir  at  law,  I 
and  (irace  Thompson,  his  sister  and  devisee,  surviving  him. 

In  June  1806  Benjamin  Norton  entered  into  a  written  contract  for  the  sale  of 
about  seventy-four  acres  of  the  devised  property  (which  was  the  estate  in  question 
in  this  cause),  for  £6300  to  George  Liddell.  Liddell  agreed  to  pay  1000  guineas 
of  the  purchase-money  on  demand  and  secure  the  remainder  by  the  joint  bond  of 
himself  and  two  other  persons,  to  be  paid  at  the  expiration  of  three  years,  uidess  the  i 
then  present  war  should  not  then  be  ended  ;  and  if  the  war  should  then  exist,  then  I 
one-half  only  was  to  be  paid  at  the  expiration  of  three  years  and  the  other  half  so 
soon  as  a  definitive  treaty  of  peace  should  be  signed,  with  interest  until  paid. 

A  conveyance  of  the  lands  was  executed,  dated  the  21st  of  October  1807,  which 
was  made  between  Grace  Thompson  of  the  first  part,  Benjamin  Norton  and  wife  of 
the  second  part,  Mr.  Liddell  of  the  third  part,  and  a  trustee  of  the  fourth  part.  It 
recited  the  will  of  Spencer,  the  will  of  Thompson  (but  omitting  the  important  words 
"  charged  with  £50  to  my  friend  Watson  "),  by  virtue  of  which  Spencer's  property 
had  become  vested  in  Grace  Thompson  upon  the  trusts  of  Spencer's  will  :  that  Grace 
Thompson,  in  pursuance  of  the  power  of  sale  in  Spencer's  will,  and  with  the  consent 
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of  Norton  ami  wife,  had,  "some  time  ago,"  contracted  with  Liddell  for  the  sale  of 
the  property  for  £6300.  It  then  purported  to  convey  the  property  in  consideration 
of  that  sum  expressed  to  be  paid  to  Grace  Thompson.  A  re-[186]ceipt  for  the 
payment  of  the  purchase-money,  on  the  same  day,  was  indorsed  and  signed  by 
Grace  Thompson. 

It  must  be  here  observed  that  if,  as  was  held,  the  trust  estate  did  not  pass  by  the 
will  of  William  Thompson,  this  conveyance  did  not  pass  the  estate  to  Liddell,  for 
Jonas  Thompson,  the  heir  at  law  of  William  Thompson,  was  still  living  and  lived  until 
1621. 

The  whole  of  the  purchase-money  of  X6300  was  received  Ijy  Benjamin  Norton  at 
diflferent  times  and  was  by  him  misapplied,  and  he  gave  Grace  Thompson  a  bond  of 
indemnity  against  the  consequences  of  her  having  allowed  him  to  recei\e  the  money. 

Benjamin  Norton  died  in  1837,  and  Catherine  his  wife  died  in  1845.  Their 
children  were  Mr.  William  Spencer  Norton,  Edward  Norton,  (Jeorgiana  Seton,  Mary 
Hope  (the  Plaintiff)  and  Catherine  Greene  (deceased). 

It  is  now  necessary  to  advert  to  the  different  suits  which  had  been  instituted  in 
this  Court  relative  to  these  matters. 

On  the  death  of  Benjamin  Norton,  a  suit  of  Greene  v.  Norton  was,  in  1837, 
instituted  by  Greene,  the  husband  and  representative  of  Catherine,  one  of  the 
children,  who  had  died  in  1825,  to  administer  Norton's  estate  and  to  make  it  liable 
for  the  trust  moneys  received  by  him.  By  the  decree  (18-18),  the  parties  beneficially 
interested  under  Spencer's  will  were  declared  creditors  of  Benjamin  Norton  for 
£6800,  produced  bj'  the  sale  of  the  trust  estates  and  received  by  him,  without 
prejudice,  however,  to  their  right  to  resort  to  the  estates  of  the  Thompsons  or  to  the 
■estates  sold. 

[187]  In  July  1846  a  suit  of  Rackluiin  v.  Siildall  was  instituted  by  the  adminis- 
jtrators  of  Catherine  Norton  against  Siddall  (the  executrix  of  Grace  Thompson)  and 
others,  and  seeking  to  charge  the  estate  of  Grace  Thompson  with  the  purchase-money 
jfor  the  trust  estates  which  she  had  allowed  Mr.  Norton  to  receive.  In  her  answer, 
!  filed  in  January  1847,  Charlotte  Siddall  denied  that  Mr.  Thompson  left  Grace 
I  Thompson  his  heir  at  law.  At  the  hearing  of  llarkham  v.  Siddall,  the  children  of 
[Benjamin  Norton  and  wife  supported  the  claim  of  the  Plaintiff',  and  the  Vice-Chancellor 
jof  England,  on  the  13th  of  July  1848,  held  (16  Sim.  297),  that  though  the  trust 
[estates  had  not  passed  to  Grace  Thompson  by  her  brother's  will,  yet  as  she  had  assumed 
Ithe  character  of  a  trustee,  she  incurred  the  responsibilities  of  one,  and  he  declared 
\{Ili.  306),  that  Grace  Thompson,  having  permitted  Benjamin  Norton  to  receive  the 
I £6300,  that  sum  ought  to  be  made  good  out  of  her  assets.  Upon  appeal,  in  1850, 
Ithe  decree  was  varied  by  Lord  Cottenham,  who  was  of  opinion  that  the  relief  ought 
jto  be  limited  to  the  interest  of  the  deceased  tenant  for  life,  and  ought  not  to  extend 
!to  the  capital  sum  of  £6300.  (See  1  Mac.  iV-  G.  620,  and  2  H.  >t  Tw.  54.)  The  Lord 
iChanccUor,  on  that  occasion,  expressed  an  e.r/ra  jutlicial  opinion,  that  the  children, 
laxcept  one,  by  their  mode  of  dealing,  had  disentitled  themsehes  to  relief  against  the 
I  representatives  of  Grace  Thompson.  (Ibitl.)  It  will  be  necessary  to  refer  to  these 
'  lots  hereafter. 

In  1851,  after  Catherine  Norton's  death,  the  Plaintiff's  and  others  had  commenced 
jin  action  of  ejectment  to  recover  the  property,  which  had  abated  by  the  death  of 
'jreorge  Liddell  in  the  same  year;  and  the  Plaintiff's,  as  they  alleged,  were  unable  to 
jiry  their  title  at  law,  in  [188]  consequence  of  an  outstaniling  term  of  500  years, 
preated  in  1775,  which,  in  1838,  George  Liddell  had  got  surrendered  to  him,  but 
jvhich  had  not  merged,  he  not  having  any  legal  estate. 

>  Another  difficulty  apprehended  by  the  Plaintiff's  was,  that  if  they  relied  on  a 
demise  by  Giace  Thompson  or  of  her  heir,  her  conveyance  in  1807  would  operate  as 
\,n  estoppel. 

I  The  present  suit  of  Hojie  v.  Liddell  was  instituted,  in  November  1851,  by  Mrs. 
lope  and  her  mortgagee,  and  by  Mr.  Greene  (who  represented  the  daughter  Catherine) 
I  nd  his  mortgagee,  against  the  representatives  of  Liddell,  against  Alder,  a  purchaser 
If  ]iart  of  the  estate  from  Liddell,  and  other  necessary  parties. 

!  The  bill  prayed  a  declaration,  that  the  Plaintiff's  and  the  l)efendants,  who  were 
I  1  the  same  interest,  were  entitled  to  the  possession  of  the  property,  for  the  assignment 
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of  the  terms,  for  an  injunction  to  restrain  their  being  set  up,  for  the  assistance  of  the 
Court  in  trying  the  right,  and  for  the  delivery  over  of  the  title-deeds. 

The  Defendants  insisted  that  the  children,  knowing  the  purchase-moneys  to  he  in 
the  hands  of  Benjamin  Xoiton,  their  father,  had  recognized  and  adopted  the  transac- 
tion, and  had  executed  various  deeds,  iVc,  and  done  various  acts,  shewing  that,  with 
full  knowledge  of  the  receipt  of  the  moneys  by  the  father,  thej-  hail  sanctioned  and 
adopted  the  sale.     The  deeds  so  executed  were  as  follows : — 

On  the  1st  September  1826  Edward  Spencer  Norton  and  the  PlaintifT  Mrs.  Hope 
executed  a  deed,  which  recited  the  will  of  Dr.  Spencer,  the  birth  of  five  children, 
[189]  the  sale  of  the  property,  and  that  the  purchase-money  had  been  invested,  "  in 
the  name  of  the  trustee  under  the  .said  will,"  on  mortgage  of  the  Bawburgh  estate 
belonging  to  Benjamin  Norton  (which  last  statement  was  at  varianc&  with  the  truth), 
and  by  this  deed  they  charged  with  an  aiuiuity  of  £60,  granted  to  Eleanor  Hunter  in 
consideration  of  £500,  all  their  shares  in  all  the  money  which  arose  from  the  sale  of 
the  devised  estates  "and  then  remaining  in  the  hands  of  Benjamin  Norton,  upon  the 
security  of  a  mortgage  of  his  aforesaid  estate,  or  of  and  in  all  other  the  estates,  funds 
and  securities,  in  or  upon  which  the  same  money  "  should  thereafter  be  placed  out  or 
invested. 

On  the  1st  April  1828  the  Plaintiff  Mrs.  Hope,  Edward  Spencer  Norton,  and  their 
sister  Georgiana  executed  a  similar  deed,  with  similar  recitals,  to  secure  an  annuity  of 
£72  to  a  person  of  the  name  of  Higham. 

On  the  2d  February  1829  a  settlement  was  executed  on  the  marriage  of  William 
Spencer  Norton  with  Miss  Cooper,  by  which,  after  reciting  that  he  was  entitled 
to  a  share  in  certain  moneys  which  had  arisen  from  the  sale  of  certain  lands  situated 
in  Yorkshire  and  Hull,  he  proceeded  to  settle  these  shares  upon  the  trusts  of  that 
indenture. 

On  the  6th  March  1830  a  deed  of  arrangement  was  entered  into  l)etween 
Edward  Spencer  Norton  and  his  father.  This  deed  recited  the  will  of  Dr.  Spencer, 
the  grants  of  the  two  annuities  above  mentioned,  and  by  it  Edward  Spencer  Norton 
assigned  and  transferred  to  his  father  all  the  shares  to  which  he  then  was  or  thereafter 
might  become  entitled  to  "  in  the  money  arising  from  the  sale  of  the  hereditaments  and 
real  estate  devised  "  by  Dr.  Spencer. 

[190]  On  the  20th  April  1830  Mr.  and  Mrs.  Seaman  (formerly  Miss  Georgiana 
Spencer  Norton)  executed  a  mortgage  to  Mr.  Currie  for  £1700,  which  recited  the  will, 
the  sale  of  the  property,  the  investment  of  part  of  the  money  arising  therefrom  in 
lands  at  Bawburgh,  and  that  the  remainder  thereof  was  now  in  money  ;  and  thereby 
her  fifth  of  the  lands  devised,  and  of  the  moneys  arising  from  the  sale,  and  the  securi- 
ties on  which  the  same  "are  or  shall  be"  invested,  and  of  the  lands  purchased  was 
thereby  conveyed  to  the  mortgagee. 

The  Court  considered  that  the  evidence  in  the  present  suit  shewed  that  during  I 
the  life  of  Benjamin  Norton,  the  family  were  all  aware  that  the  whole  of  the 
property  derived  from  Dr.  Spencer  had  been  sold,  and  that  the  purchase-money  had 
been  paid  to  Benjamin  Norton — that  part  of  the  proceeds  had  been  invested  in  the 
purchase  of  the  Bawburgh  estate,  and  that  part  remained  uninvested  iu  the  hands  (rf 
their  father. 

After  the  institution  of  the  suit  of  Hope  v.  Liddell,  the  Liddells  filed  a  cross-bill,  for 
a  declaration,  that,  luider  the  circumstances,  it  was  not  competent  for  the  children  of 
Catherine  Norton  to  dispute  the  validity  of  the  sale  by  Grace  Thompson  to  George 
Liddell ;  that  they  might,  if  necessary,  execute  a  proper  conveyance  to  the  Plaintiffs, 
and  be  restrained  from  proceeding  to  eject  them. 

The  two  suits  now  came  on  for  hearing. 

Mr.  Lloyd  and  ^Ir.  Burdon,  for  the  Plaintiffs  in  the  first  suit.  First,  the  legal  fee 
passed  under  the  will  of  Spencer  to  his  trustee  William  Thompson.  It  ilid  not, 
however,  pass  to  Grace  Thompson  by  the  general  devise  [191]  in  William  Thompson's 
will ;  lUidham  v.  Siddtdl  (\Q,  Sim.  297  ;  TMac.  &  Gor.  617,  and  2  H.  &  Tw.  44),  but 
descended  on  his  heir  at  law,  Jonas  Thompson  ;  consequently,  the  sale  and  conveyance 
by  (Jrace  Thompson  to  George  Liddell  was  nugatory,  she  having  no  estate  or  interest 
whatever  in  the  property,  and  being  a  stranger  to  the  trusts  and  powers  contained 
in  Spencer's  will.     The  case  is  similar  to  Hicks  v.  Sallitt  (3  De  G.  M.  &  G.  782),  there 
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trustees  of  a  will,  under  the  belief  (which  turned  out  erroneous),  that  three  allotments 
had  passed  by  the  will,  sold  them  in  1814,  the  PlaintiB"'s  title  accrued  in  1831,  he 
attained  twenty-one  in  1849,  and  soon  after  filed  a  bill  claiming  the  three  allotments, 
the  Court  made  a  decree  in  his  favour. 

Secondly,  Grace  Thompson  professed  to  act  as  a  trustee,  and  took  upon  herself 
the  duties  and  responsibilities  of  that  office.  Treating  the  matter  on  that  basis,  the 
sale  and  the  transactions  connected  with  it  were  a  manifest  breach  of  trust,  of  which 
the  purchaser  had  full  notice.  As  a  trustee,  she  had  no  right  to  delegate  her  authority 
to  i5enjamin  Norton,  the  tenant  for  life,  and  enable  him  to  enter  into  a  contract  for 
the  sale  of  the  trust  estate.  In  Mortlock  v.  Buller  {10  Ves.  308),  Lord  Eldon  .says — 
"The  most  improvident  course  that  can  he  adopted  is,  to  entrust  the  tenant  for  life 
with  the  execution  of  such  a  power  as  this ;  for  it  is  generally  the  interest  of  the 
tenant  for  life  to  convert  the  estate  absolutely  into  money,  either  with  a  view  to 
sell  another  estate  to  his  family,  or  for  the  ordinary  purpose  of  getting  a  better  income 
during  his  life."  The  mode  of  payment  of  the  purchase-money  was  itself  a  breach  of 
trust;  for,  under  a  power  to  sell  for  money,  the  trustee  sold  the  estate  for  a  debt, 
postponing  the  payment  to  a  future  contingent  [192]  period,  namely,  a  general  peace, 
when  the  funds  would  be  much  higher.  In  addition  to  this,  the  trustee  allowed  the 
purchase-money  to  be  paid  into  the  wrong  hand,  and  she  and  the  purchaser,  with 
whose  concurrence  and  assistance  this  was  done,  were,  on  that  ground,  guilty  of  a 
1  breach  of  trust;  for  a  trustee  is  not  justified  in  allowing  the  purchase-money  for  a 
[trust  estate  to  be  received  by  anyone  but  himself.  (3  .Sugd.  Vend.  (10th  edit.)  157.) 
Mr.  Liddell  is  responsible,  he  having  express  notice  of  the  trust,  and  participating  in 
these  irregular  tran.sactions.  That  he  had  direct  notice  is  evident ;  he  purchased 
expressly  under  the  power  in  Spencer's  will ;  the  conveyance  to  him  recites  Thompson's 
will,  inaccurately  it  is  true,  but  it  gave  him  notice  of  the  contents,  and  it  became  his 
duty,  as  a  purchaser,  to  investigate  the  title  and  see  that  the  will  was  accurately  set 
forth.  The  conveyance  is  expressed  to  be  made  for  money  paid  at  the  time,  and  a 
I  receipt  for  it,  signed  by  Grace  Thompson,  is  indorsed  ;  this  George  Liddell  knew  to 
I  be  false,  and  although  he  might  not,  upon  the  terms  of  Spencer's  will,  have  been  bound 
ito  see  to  the  application  of  the  purchase-money,  yet,  "when  the  act  is  a  breach  of 
;duty  in  the  trustee,  it  is  very  fit  that  those  who  deal  with  him  should  be  affected  by 
laa  act  tending  to  defeat  the  trust  of  which  they  have  notice ;  "  Balfour  v.  jrelland(\Q 
!Ves.  1.51).  He  paid  his  purchase-money  into  the  wrong  hand,  and  therefore 
jiiever  obtained  a  valid  discharge  for  it.  The  bond  of  indemnity  at  once  fixes  him 
I  with  full  notice  of  the  breach  of  trust,  and  the  irregularities  in  the  sale,  for  it  recites 
|ihe  transaction. 

I  It  will  be  said  by  the  Defendants  that  they  are  purchasers  for  valuable  considera- 
jtion  ;  secondly,  that  the  [193]  Plaintiffs  are  barred  by  lapse  of  time;  and  thirdly, 
;hat  the  I'laintifts  have  adopted  and  acquiesced  in  the  sale. 

The  plea  of  purchaser  for  valuable  consideration  without  notice  is  out  of  the 
juestion,  for  notice  is  clearly  brought  home  to  George  Liddell.  To  support  such  a 
ilefence,  he  must  deny  notice  and  answer  all  the  acts  shewing  it,  Jerrard  v.  Saunders  (2 
•Ves.  jun.  187),  and  must  shew  that  the  vendor  was  or  pretended  to  be  seised  ;  for  a 
|)urchaser  from  a  perfect  stranger  can  never  set  up  such  a  defence  ;  Heml  v.  Etjerton  (3 
j^  Wms.  281).  Here,  all  parties  had  notice  of  the  bad  title  of  Grace  Thompson,  and 
I  hat  she  had  no  right  to  act  in  the  trust,  and  even  if  the  purchase  had  been  made 
■  mder  a  false  representation,  it  must  be  shewn  that  the  fal.sehood  of  the  fact  asserted 
•ould  not  have  been  detected  by  reasonable  diligence;  JimcA  v.  I'owles  (3  Myl.  &  K. 
;'81).  As  to  the  lapse  of  time,  the  Plaintiffs  who  were  entitled  in  remainder  were  not 
iiound  to  take  any  proceedings  until  the  death  of  the  last  tenant  for  life  in  1845.  At 
jiw,  a  remainder-man  cannot  bring  ejectment  until  his  estate  comes  into  possession, 
jnd  his  remedy  in  equity  is  analogous  ;  The  Duke  of  Leeds  v.  Lm'd  Amherd  (14  Sim.  357  ; 
[■  Phill.  117);  Earl  I'oiiifret  v.  Lord  Windsor  (2  Ves.  sen.  481);  Phillipson  v.  Gattij 
j7  Hare,  51G).  The  rule  applicable  to  stock,  as  in  Brmcne  v.  Cross  (14  lieav.  105),  is 
I  lapplicable  to  real  estate. 

j  As  to  the  children's  adoption  of  and  the  acquiescence  in  the  transaction,  two  things 
I'ill  be  relied  on,  first,  the  proceeding  in  the  suit  of  Buickhain  v.  Siildall,  and,  secondly, 
1 18  deeds  executed  by  the  children.     But  to  constitute  adoption  and  acquiescence, 

'       li.  v.— 27 
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there  must  be  a  full  knowledge  of  all  the  matciial  circumstances ;  and  it  is  clear, 
from  the  deeds  themselves,  that  the  children  did  [194]  not  possess  an  accurate  know 
ledge  of  the  facts.  They  were  not  aware  that  Ciracc  Xnrtoii  was  not  a  trustee,  ant 
they  considoretl  that  the  statement  in  the  deeds  was  accurate,  that  the  trust  moneys, 
though  in  the  hands  of  Benjamin  Norton,  were  secured  by  a  mortgage  of  the  Bawliurgl 
estate.  The  present  Plaintiffs  were  not  Plaintiffs  in  Itackham  v.  Siddall,  and  are  not 
bound  by  the  extra  judicial  observation  of  Lord  Cottenham  in  that  suit  ('1  II,  A-  Tw. 
')\)  on  matters  not  in  issue  therein,  founded  on  statements  in  the  Plaintiff's  bill  which 
did  not  even  bind  the  Defendants  ;  besides.  Lord  Cottenham  never  could  have  intended 
that  the  parties  were  bound  by  the  execution  of  the  deeds  mortgaging  and  dealing; 
with  the  fund,  for  Catherine  Norton  henself  had  executed  several,  yet,  nevertheless, 
her  representatives  obtainetl  relief  by  the  decree  made  by  Lord  Cottenham  himself. 
The  present  Plaintiffs  were  held  entitled  to  no  benefit  from  that  suit,  and,  therefore, 
they  can  never  be  said  to  be  found  by  or  to  have  adopted  it. 

The  deeds  executed  by  the  children  could  not  confer  any  right  on  the  present 
Defendants,  who  were  not  parties  to  them,  or  relieve  them  from  any  obligation  ;  these 
deeds  were  rvs  inter  alios  ache ;  besides,  they  proceeded  on  an  inaccurate  knowledge  of 
the  facts,  for  they  all  assume  that  the  sale  had  been  made  by  some  penson  competent 
to  execute  the  trusts,  and  that  the  money  was  properly  secured  by  mortgage  ;  both 
of  which  facts  were  untrue.  Acquiescence  cannot  be  ])ut  higher  than  a  release,  and 
if  the  present  Plaintiffs  had  actually  executed  a  release  to  the  Defendants,  it  would  be 
set  aside,  upon  its  being  proved  to  have  proceeded  on  an  inaccurate  statement  of  the 
facts.  If  the  Vice-Chancellor  of  England's  decree  had  stood,  directing  repayment  of 
the  whole  fund,  and  it  had  been  paid  accordingly,  the  [195]  present  Plaintiffs  might 
then  be  precluded  from  going  against  the  estate  itself,  but  then  their  claims  would 
have  been  satisfied.  Here  they,  as  yet,  have  received  nothing,  and  when  Lonl 
Cottenham  reversed  the  decree  of  the  Vice-Chancellor  of  England,  and  held  that  the 
children  were  not  entitled  to  relief  against  the  representatives  of  Grace  Thompson, 
they  immediately  l)ecame  entitled  to  recover  the  estate,  and  they  forthwith  commenced 
their  action  of  ejectment. 

The  8  ife  9  Vict.  c.  112  was  also  cited  as  to  the  outstanding  terms. 

Mr.  Toller,  for  a  mortgagee  of  Catherine  Greene's  share.  The  equity  of  this  case 
is  very  plain.  An  estate  is  devised  to  parents  for  life  with  remainder  to  their  children. 
On  the  death  of  the  parents,  the  children  demand  the  estate,  which  has  been  sold  by 
a  perfect  stranger,  and  they  find  the  purchaser  in  possession  of  their  property  with- 
out any  title  whatever.  It  would  be  a  total  denial  of  justice  if  the  Court  were  to 
refuse  its  assistance  to  the  children  to  obtain  possession  of  the  estate  thus  distinctly 
devised  to  them.  It,  in  fact,  remains  unsold  at  the  present  moment,  and  this  fact  is 
material  for  those  representing  Catherine  Greene,  who  predeceased  her  mother, 
inasmuch  as  the  estate  and  the  purchase-money  are  limited  to  the  children  in  different 
ways.  Catherine  Greene,  though  interested  in  the  estate,  took  no  interest  in  the 
purchase-money,  because  she  did  not  survive  Catherine  Norton,  her  mother. 

Mr.  Baggallay,  for  Mr.  Spencer  Norton,  a  person  of  unsound  mind. 

Mr.  Rogers,  for  Cooper,  a  party  in  the  same  interest. 

Mr.  R.  Palmer  and  Mr.  Amphlett,  for  the  purchaser,  Liddell,  and 

[196]  Mr.  Roupell  and  Mr.  Giffard,  for  Alder,  purchasers  of  part  of  the  estate  from 
Liddell.  This  is  a  pure  ejectment  bill,  which  can  only  succeed  on  the  strength  of  the  ' 
Plaintiffs'  title  ;  but  there  are  several  reasons  for  holding  them  entitled  to  no  relief. 
First,  the  trust  estate  passed  to  Grace  Thompson,  under  William  Thompson's  will ; 
EUiotl  V.  Elliott  (15  Sim.  3l'1)  ;  Lonl  Bniijhroke  v.  /n.-ikip  (6  Ves.  431) ;  Bainhridge  v.  Lard 
A.-<hburion  (2  Vou.  iV  Coll.  (Exch.)  347).  The  estate  passed  under  her  conveyance,  and 
the  purchaser  was  not  bound  to  see  to  the  application  of  the  purchase-money  ;  the 
payment  of  which  to  the  authorized  agent  of  the  vendor  is  the  usual  mode  of 
pioceeding,  and  is  perfectly  valid. 

Secondly,  assuming  that  the  trust  estate  did  not  pass  to  Grace  Thompson,  still  she 
acted  as  and  was  the  de  facto  trustee,  and  here  there  was  a  power  to  sell,  which 
distinguishes  the  case  from  Hicks  v.  Sallitt  (3  De  G.  M.  &  G.  782),  where  the  trustees 
had  no  authority  to  dispose  of  the  property.  The  only  Haw  is,  that  the  wrong  person 
assumed  to  act,  but  that  was  rectified  by  Grace  Thompson's  title  subsequently  accruing 
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on  the  death  of  Jonas,  as  well  as  by  the  adoption  of  the  sale  by  the  parties  interested. 
There  was  a  binding  contract  entered  into  by  the  tenant  for  life,  and  all  that  the  parties 
interested  could  receive  was  the  purchase-money.  In  Boioen  v.  Evans  (1  Jones  &  Lat. 
178,  and  2  H.  of  L.  Cas.  257),  in  a  suit  by  a  judgment  creditor  of  a  testator,  a  settled 
estate  was  sold,  and  great  and  numerous  errors  and  irregularities  had  taken  place  in 
the  sale  anil  proceedings  in  the  cause.  After  the  death  of  the  tenant  for  life,  the 
remainder-man  instituted  a  suit  to  set  aside  the  sale,  but  the  Court  refused  to  interfere, 
holding  that  if  it  could  do  justice  to  the  persons  claiming  under  the  settlement,  and 
at  the  [197]  same  time  support  the  sale,  such  was  the  measure  of  equity  which  ought 
to  be  administered. 

Both  Mr.  Liddell,  and  they  to  whom  ho  has  sold,  are  purchasers  for  valuable  con- 
sideration, and  they  had  no  notice  of  the  Plaintiffs'  alleged  rights,  for  a  purchaser  is 
not  bound  by  notice  of  any  equities  arising  from  the  construction  of  doulitful  words 
in  an  instrument;  Conlwdl  v.  Mackrill  (2  Eden,  3-t-4,  and  Amb.  .51.5).     The  doctrine 
of  constructive  notice  is  not  to  be  extended,  and  the  question  is  not,  whether  there 
were  the  means  of  ascertaining  the  rights  of  other  parties,  but  whether  there  was 
gross  and  culpable  negligence  on  the  part  of  the  purchasers ;   IFare  v.  Lord  Egmont 
(4  l)e  (i.  M.  &  (t.  460).     If  the  Defendants  be  purchasers  for  valuable  consideration 
without  notice,  this  Court  will  not  interfere  against  them,  AUurm'tj-General  v.  IFilkins 
(17  Beav.   285),  or  restraining  them  from  availing  themselves  of  the  outstanding 
term.     The  length  of  time  is  not  set  up  by  the  Defendants  as  a  bar,  but  is  relied  on 
■as  shewing  the  difficulty,  if  not  the  impossibility  at  this  distance  of  time,  of  proving 
the  circumstances  necessary  to  shew  the  validity  of  the  sale,  which  they  might  have 
done  if  the  matter  were  recent;  Brmvne  v.  Cross  (14  Beav.  105).     The  Plaintiffs  had 
notice  of  the  .sale,  and  in  1847  they  must  have  had  notice  that  Grace  Thompson  was 
not  a  trustee,  for  this  fact  appeared  on  the  answer  of  Charlotte  Siddall,  and  they 
■ought  at  once  to  have  taken  proceedings.     Instead  of  doing  this,  they  have  adopted 
■  the  sale  and  claimed  the  produce,  which  could  only  be  done  on  the  foundation  of  the 
isale  having  been  valid.     The  decree  in  Greene  v.  Norton  declared  them  to  be  creditors 
I  of  their  father's  estate  for  £6800  ;  in  Jiackharn  v.  Siddall  they  supported  the  Plaintiffs 
,  in  the  attempt  [198]   to  charge  the   representatives  of  Grace  Norton,  when  it  is 
I  evident  that  they  could  not  be  entitled  both  to  the  estate  and  to  the  produce  of  it. 
I  If  A.  be  indebted  to  B.,  and  B.  has  recovered  the  amount  from  C.  in  an  action  for 
money  received  by  C.  from  A.  for  B.'s  use,  B.  would  not  afterwards  be  allowed  to  sue 
lA.  for  the  same  sum,  on  the  ground  of  his  having  improperly  made  the  payment  to 
jC.     If  the  estate  be  recovered  back,  the  purchaser  would  be  entitled  to  his  remedies 

I  against  the  \  endor,  but  the  proceedings  of  the  Plaintiff's  have  now  prevented  him. 

i  Mr.  Lloyd,  in  reply.  This  is  a  case  of  extreme  hardship  on  the  children.  When 
! their  estate  comes  into  possession,  they  are  neither  to  get  the  estate  nor  the  money. 
•  [«  the  cases  cited,  where  the  sales  have  been  supported,  there  was  authority  to  sell ; 
'here  there  was  none,  the  estate  remaining  in  specie  and  subject  to  the  trusts  of  the 
Hvill.  Grace  Thompson  being  a  complete  stranger  to  the  trust,  her  acts  had  no 
')peration,  and  her  sale  cannot  be  confirmed  until  payment  of  the  purchase-money  to 
ie  proper  objects.     As  to  the  Defendants  being  purchasers  foi-  valuable  consideration, 

I I  is  unavailing,  for  they  had  notice  of  the  will  which  is  recited  in  the  conveyance, 
Und  if  the  abstract  stated  the  limitations  of  Spencer's  will  inaccurately,  it  was  the 
'luty  of  the  purchasers  to  compare  the  abstract  with  the  original;  Merlins  v.  Jolliffe 
j  Amb.  311) ;  Parker  v.  llrooke  (9  Ves.  586) ;  Davies  v.  JJaries  (4  Beav.  54). 

I      [The  Mastkk  of  the  Rolls.     I  think  you  need  not  go  into  that,  for  if  they 

jiad  notice  of  the  will,  they  had  notice  of  its  contents.     I  really  do  not  doubt  it.] 

'      [199]  The  decree  in  the  former  suit  was  made  expressly  "without  prejudice"  to 

[he  right  of  recourse  to  the  estate  itself,  and  cannot  affect  the  PlaintiH's'  rights. 

I      The  statute  of  8  ife  9  Vict.  c.  112  was  referred  to  in  respect  to  the  outstanding 

jerms. 

The  Master  ok  the  Rolls.     I  will  consider  this  case. 

I     Dec.   5.     The  Mastek  of  the  Rolls  [Sir  John  Romilly].     This  is  a  suit  to 

lecover  two  closes   of   land,   consisting  of   seventy-three   acres  and   a   half,   in   the 

I  eighbourhood  of  Hull.     They  were  conveyed  to  the  purchaser  in  October  1807,  but 

he  PlaintiH's'  title  did  not  accrue  until  July  1845.     The  circumstances  of  the  case  are 
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very   peculiar,  and  must  be  shortly   referred  to,   in  order  to  make  my   judgment 
intflligiW*-'.     [His  Honor  here  stated  the  will  of  Dr.  \Vm.  Spencer.] 

It  IS  niatoiiiil  here  to  ob.serve  that  the  ultimate  trust  of  the  land,  if  uu.sold,  and 
of  the  new  land  to  be  purchased,  was  in  favour  of  all  the  children  of  Catherine 
Norton  ;  but  the  ultimate  trust  of  the  purchase-money  was  in  favour  only  of  .such  of 
her  children  as  she  "might  leave  at  her  decease."  Under  this  will,  it  is,  I  think, 
plain  that  the  legal  estate  in  the  devised  hereditaments  was  vested  in  Wm.  Th()nip.son 
the  trustee.  He  made  his  will  in  December  1805,  and  by  it,  he  devised  all  his  real 
estates,  whatsoever  and  wheresoever,  unto  Grace  Thompson  and  her  heirs,  "charged 
with  a  legacy  of  £50  to  his  friend  Watson."  The  second  testator,  Wm.  Thompson, 
tlied  in  1806,  leaving  Jonas  Thompson,  his  brother  and  heir  at  law,  and  (iracd 
Thompson,  his  sister  and  devisee,  surviving  him. 

[200]  The  first  question  raised  is,  whether  the  legal  estate  in  Dr.  Spencer's 
hereditaments  passed  by  this  will,  or  whether  it  descended  on  his  heir  at  law  !  This 
was  not  very  strenuous!)'  contested,  and,  in  my  opinion,  little  doubt  can  be  entertained, 
but  that  the  will  of  Wm.  Thompson  did  not  dispose  of  this  trust  estate,  and  that  the 
legal  estate  in  Dr.  Spencer's  devised  estates  descended  on  Jonas  Thompson,  the  heir 
at  law  of  the  trustee.  This,  however,  does  not  appear  to  have  been  known  to  Grace 
Thompson,  and  Mr.  and  Mrs.  Norton  seem  to  have  believed  that  Grace  Thompson 
was  the  heir  at  law  of  her  brother  William  ;  at  all  events,  all  parties  acted  on  the 
assumption  that  she,  in  the  event  which  had  occurred,  became,  on  the  death  of  Wm. 
Thompson,  the  trustee  under  Dr.  Spencer's  will. 

In  June  1806  Benjamin  Norton  entered  into  a  contract  to  sell  the  land  ia 
question  to  George  Liddell  for  X6300,  upon  very  peculiar  terms  as  to  the  payment  of 
the  purchase-money. 

In  October  1807  Grace  Thompson  executed  a  proper  conveyance  of  the  heredita- 
ments, and  she  signed  a  receipt  for  the  purchase-money,  although  she  received 
nothing,  and  although,  in  fact,  the  purchase-money  had  not  then  been  paid,  but  only 
secured  in  the  manner  I  have  stated.  The  purchase-money  and  interest  was,  however, 
afterwards  paid  in  full  to  Benjamin  Norton,  according  to  the  contract  and  with  the  ' 
sanction  of  Grace  Thompson,  who  received  from  Benjamin  Norton  a  bond  of 
indemnity,  in  consideration  of  her  permitting  him  so  to  receive  it.  The  conveyance  , 
recited  the  wills  of  both  Dr.  Spencer  and  Wm.  Thompson,  so  that  the  purchaser  had 
full  notice  of  both,  and  of  their  contents. 

The  first  question  I  have  to  consider,  in  the  view  I  [201]  take  of  this  case,  is, 
whether  in  these  circumstances  alone,  if  there  were  nothing  more  in  the  case,  I 
should,  if  Mr.  and  Mrs.  Norton  had  died  shortly  afterwards,  and  their  children  had 
instituted  a  suit  for  the  recovery  of  the  land,  have  given  them  any  and  what  lelief.      j 

This  divides  itself  into  two  questions :  1st,  that  which  relates  to  the  character  of  ' 
the  contract  and  the  transaction  itself ;  and  2dly,  that  which  arises  out  of  the 
circumstance  that  (xracc  Thompson  had  no  legal  estate  to  convey.  These  questions 
are  perfectly  distinct  and  should  not  be  mixed  up  together ;  the  first  question  must 
be  considered  exactly  in  the  same  way  that  it  would  be,  if  Grace  Thompson  hadjhad 
vested  in  her  the  legal  estate  which  she  purported  to  convey,  and  in  that  view  of  the 
case  the  question  is  this  :  Is  the  nature  of  the  contract  such,  coupled  with  the  fact 
that  the  money  was  actually  paid  to  one  of  the  cesluis  que  trust  and  not  to  the  trustee, 
that  this  Court  would  have  treated  it  as  fraudulent  and  void  and  set  it  aside  ?  I  am 
of  opinion,  upon  the  evidence  before  me,  that  it  would  not  have  done  so.  It  is  not 
alleged  or  suggested  that  the  X6300  was  not  the  full  value  of  the  land  in  question  ; 
there  is  nothing  stated  or  proved  to  shew  that  the  contract  was  not  entered  into 
perfectly  bond  fide,  or  that  the  purchaser  gained  any  undue  advantage  by  the  nature 
or  character  of  the  sale.  In  this  view  of  the  case  the  decision  of  Lord  St.  Leonards, 
in  Bowen  v.  Evans  (1  Jones  &  Lat.  178),  is  very  material.  In  that  case,  a  sale  had 
been  directed  by  the  Court,  it  was  conducted  with  great  irregularity  ;  there  was  no 
sale  by  auction,  but  a  sale  by  arrangement  between  the  parties,  and  the  suit  was,  in 
truth,  instituted  to  give  eftect  to  a  contract  for  purchase  entered  into  many  years 
before  ;  the  conveyance  was  not  exe-[202]-cuted  at  the  time,  and,  when  it  was 
executed,  various  interests  had  come  into  existence  which  were  not  represented. 
Lord  St.  Leonards,  having  found  evidence  establishing  that  the  sale  was  made  bon& 
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Jiik  for  full  value,  refused  to  disturb  it,  at  the  instance  of  a  remainder-man  who  was 
not  bound  by  any  of  the  proceedings.  It  is  true  that  in  that  case  the  sale  had  been 
made  under  the  decree  of  the  CoiuC,  but  the  sale  was  not  according  to  the  decree ; 
and  the  decree  of  the  Court  would  not  have  supported  the  sale  had  it  been  fraudulent. 
The  decision  rests  on  broader  grounds,  and  the  case  of  Townsend  v.  IVarren  (1  Jones  & 
Lat.  221),  cited  by  the  Lord  Chancellor,  and  on  which  he  relies,  goes  far  beyond  the 
present,  on  this  part  of  the  case. 

I  think  that  the  payment  of  the  purchase-rnoney  to  Benjamin  Norton  affords  no 
evidence  of  fraud.  The  purchaser  was  expressly  exempted  from  the  duty  of  seeing 
to  the  application  of  the  purchase-mone^',  he  was  bound  to  pay  it  in  such  manner  as 
the  trustee  directed  ;  and  the  purchaser  having  obeye<]  the  direction  of  the  trustee  to 
pay  it  to  another  person,  has,  in  my  opinion,  thereby  made  a  payment  of  it  to  the 
trustee  himself,  and  is  exonerated  from  the  conseijuences  of  misapplication,  unless  the 
purchaser  had  express  notice  that  the  person  to  whom  he  was  directed  to  pay  it  was 
about  to  commit  a  breach  of  trust,  in  such  a  way  as  to  make  the  purchaser,  in  fact,  a 
party  to  the  wrongful  act.  If,  in  this  case,  the  trustee  had  said  to  the  purchaser,  "If 
you  pay  it  to  Benjamin  Norton  it  will  be  the  same  as  if  you  paid  it  to  me,  and  I  will 
give  you  a  receipt  for  the  purchase-money,"  I  do  not  see  in  what  way  the  purchaser 
could  have  justified  any  refusal  to  complete  the  purchase,  on  the  ground  that  the 
person  so  specified  was  not  duly  [203]  authorized  to  receive  it,  and  that  the  purchaser 
would  incur  risk  by  so  paying  it.  It  would  be  neutralizing  the  effect  of  the  direction 
contained  in  the  testator's  will.  Various  transactions  might  have  occurred  between 
the  trustee  and  cestui^  que  irud,  such  as  the  previous  execution  of  a  proper  mortgage  on 
iiufficient  security',  to  make  such  payment  perfectly  legitimate  and  proper,  even  if  not 
made  to  him,  as  the  agent  for  and  with  the  view  of  being  immediately  handed  over 
to  the  trustee.  I  see  nothing,  therefore,  in  the  nature  of  the  transaction  itself  which 
should  have  induced  this  Court  to  interfere  to  set  it  aside  ;  and  I  concur  with  the 
observation  of  Lord  St.  Leonards,  that,  in  such  a  case,  the  measure  of  equity  is  to 
support  the  sale,  and  at  the  same  time  to  do  justice  to  the  persons  entitled  under  the 

(Vill. 

The  considerations  which  that  observation  gives  rise  to  I  shall  refer  to  after  I 
lave  observed  on  the  second  question,  which,  I  have  suggested,  arises  in  the  case  : 
lamely,  assuming  the  contract  to  be  bonA  fide  and  unimpeachable  on  the  ground  of 
rand,  how  it  stands,  b}^  reason  of  the  purchaser  not  having  obtained  the  legal  estate 
j  rom  the  person  conveying  the  land,  who  was  supposed  to  be,  but  who  was  not, 
lictually  the  trustee  under  Dr.  Spencer's  will.  On  this  part  of  the  case,  I  was  strongly 
pressed  by  counsel  with  the  case  of  Hich  v.  Sallett  (2  De  G.  M.  &  G-.  782),  as  a 
Conclusive  authority  to  shew  that,  inasmuch  as  Grace  Thompson  sold  an  estate 
vhich  did  not  belong  to  her,  the  real  owner  might,  when  his  estate  fell  into  possession, 
Jibtain  the  assistance  of  this  Court  to  recover  it  and  obtain  an  account  of  the  rents 
'eceived. 

In  my  opinion,  that  case  does  not  apply  to  the  present.     That  case   was  to  this 

'ffect :  The  principal  question  was,  whether  certain  copyhold  closes,  which  had  been 

Hotted  to  the  manor  before  the  will  of  the  [204]  testatrix,  passed  under  the  devise 

;  f  the  manor,  or  whether  they  passed  under  the  residuary  devise  of  the  testatrix's 

jinds,  which  was  a  devise  in  trust  to  sell.     The  trustees  treated  the  allotments  as 

I  istiuct  from  the  manor,  and  as  forming  part  of  the  residuary  devised  estates,  and, 

)  nder  this  impression,  they  sold  them,  and  applied  the  purchase-money  according  to 

I  he  trusts  of  the.  residue,  under  which  the  Plaintiff  took  nothing.     Tlio  Plaintitf,  being 

:ntitled  in  remainder  to  the  manor,  filed  his  bill  to  recover  possession  of  these  allot- 

i>ents,  and  for  an  account  of  the  rents,  treating  the  purchaser  as  a  trustee  for  him. 

I'he  question  discussed  was  that  of  construction.     No  doubt  arose  in  that  case  as  to 

•It'  propriety  of  the  interference  of  a  Court  of  Equity,  if  the  construction  was  such  as 

1^  contended   for;  and  accordingly  a  decree  was  made,  restoring  the  estate  and 

i'.ing  an  account  of  the  rents  of  it  from  the  time  when  the  Plaintiff's  title  had 

'I  lied.     The  distinction  between  that  case  and  the  present  appears  to  me  to  be 

In  that  case,  a  per.son  having  no  title  to  the  land,  and  acting  under  a  will 

lining  no  direction  to  sell  it,  sold  land  on  behalf  of  persons  who  had  no  interest 

ji  It ;  here,  a  person  having  no  title  at  all  took  upon  herself  to  execute  the  trusts  of 
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a  will,  and  solil  land  on  hehalf  of  the  persons  who  were  the  l)eueficial  owiior.s,  and 
distributed  the  money,  or  professed  to  distribute  the  money,  according  to  the  trusts, 
which,  according  to  the  will,  properly  attached  to  the  property.  In  the  former  case, 
the  persons  who  sold  were  wholly  strangers  to  the  beneficial  owner,  and  had  no  ])rivity 
at  all  with  the  Flaintitl",  and  could  not  have  been  treated  as  trustee  for  him.  In  this 
case,  the  person  who  .sold  acted  as  the  trustee  for  the  beneficial  owners,  the  I'laintifts, 
and  l)y  so  doing  made  herself  liable  as  a  trustee  for  the  I'laintifts,  and  has  been  so 
declared  to  be  by  the  decree  of  this  Court.  In  Ilirls  v.  SaUitt,  the  vendors  were  not 
liable  in  any  [205]  respect  to  the  Plaintitl" :  in  this  case  the  vendor  was,  in  all  respects, 
and  to  the  fidl  extent  of  the  purchase-money,  liable  to  the  Plaintiffs,  and  bound  to 
make  good  to  them  the  full  extent  of  the  purchase-money. 

In  truth,  Grace  Thompson  (to  borrow  an  expression  which,  if  not  properly 
admissible,  conveys  my  meaning  with  sufficient  accurac^O  acted  as  it  were,  as  a  trustee 
lie  son  turf,  and  was  declaied  to  be  liable  accordingly.  In  such  a  case  I  am  of  opinion, 
especially  ha\ing  regard  to  the  length  of  time  which  has  elapsed,  that  (to  refer  again 
to  the  expression  of  Lord  St.  Leonards),  "  this  Court  would  see  if  it  could  do  justice 
to  the  persons  claiming  luidor  Dr.  Spencer's  will,  and  at  the  same  time  support  the 
sale,"  and  that  this  would  be  the  measure  of  relief  which  this  Court  would  deal  out. 
If  the  money  were  in  the  hands  of  the  self-constituted  trustee,  or  if  the  other  estate 
were  liable  to  make  it  good,  in  that  case,  the  distribution  of  this  money  would  afford 
the  justice  his  Lordship  speaks  of.  If  that  money  had  been  paid  to  the  i'laintitfs, 
they  would  have  already  recei\  ed  the  measure  of  justice  to  which  they  were  entitled  ; 
if  they  had  released  all  claim  against  her  or  her  estate,  that  would  be  equi\alent  to 
payment,  and  would  amount  to  the  same  thing ;  and  if  they  have  barred  themselves 
from  proceedings  against  her  or  her  estate,  that,  in  my  opinion,  would  also  amount  to 
the  same  thing,  and  would  interpose  an  insuperable  impediment  in  their  way,  and 
prevent  their  obtaining  the  as.sistance  of  this  Court  for  the  recovery  of  the  estate 
itself. 

I  entertain  this  view  the  more  strongly  because  I  am  of  opinion  that  if  this  Court 
compelled  the  purchaser  to  restore  to  the  children  of  Mr.  and  Mrs.  Norton  the  land 
in  (|uestion,  he  would  be  entitled  to  all  the  assist-[206]-ance  which  these  children  and 
this  Court  could  give  him  to  recoxer  fiom  the  self-constituted  trustee  the  purchase- 
money  still  in  her  hands,  or  for  which  she  might  remain  liable. 

It  is  clear,  therefore,  that  this  part  of  the  case  must  be  regarded  exactly  in  the 
same  manner  as  if  Grace  Thompson  or  her  executrix  had  the  money  now  in  her 
hands.  This  Court  would  clearly  not  allow  her  to  retain  it  for  her  own  benefit,  and 
if  she  has  paid  it  over  to  the  Plaintift's,  who  were  entitled  to  receive  it,  this  Court 
would  equally  compel  them  to  account.  It  is  with  the.se  observations,  and  taking  this 
view  of  the  case,  that  I  restate  the  dilemma,  which  I  suggested  to  the  Plaintiffs' 
counsel  at  the  hearing,  to  which  I  leceived  no  answer  satisfactory  to  me,  and  to 
which,  as  I  believe,  no  satisfactory  answer  can  be  gi\en. 

The  Court  has  declared  that  Grace  Thompson  and  her  estate  became  liable  to  be 
charged,  as  a  trustee,  for  the  whole  amount  of  this  purchase-money,  and  this  Court 
has  actually  enforced  this  liability,  so  far  as  relates  to  the  interest  of  Catherine  Norton 
therein,  in  the  suit  of  Itiirl-ham  v.  SidJall.  It  follows,  therefore,  that  either  the 
children  of  Mr.  and  Mrs.  Norton  are  now  entitled  to  enforce  payment  of  the  whole 
of  this  principal  sum  from  Grace  Thompson's  estate,  or  that  they  have,  by  their  own 
acts,  debarred  themselves  from  pursuing  that  remedy  ;  in  either  event  (if  the  view  I 
have  expressed  of  this  case  1)e  correct),  they  cannot  now  obtain  the  assistance  of  this 
Court,  to  take  from  the  purchaser  the  land  itself. 

This,  in  my  opinion,  disposes  of  this  case  so  far  as  the  Plaintiffs  are  concerned, 
the  more  so  as  it  appears  from  the  proceedings  that  the  estate  of  Grace  Thomp-[207]- 
son  is  sufficient  to  pay  the  whole  amount,  if  it  should  be  established  against  her. 

As,  however,  various  other  considerations  arise,  on  the  acts  of  the  parties  them- 
selves, and  with  reference  to  the  relief  sought,  and  the  rights  of  the  parties  in  the 
cross-cause  of  LidihU  v.  Norton,  I  shall,  very  succinctly,  express  my  opinion  on  the 
facts  proved  in  evidence,  as  to  the  other  parts  of  the  ease.  The  evidence  shews,  that 
during  the  life  of  Benjamin  Norton,  the  family  were  all  aware  that  the  whole  of  the 
property  derived  from  Dr.  Spencer  had  been  sold,  and  that  the  purchase-money  had 
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been  paid  to  Benjamin  Norton  ;  that  part  of  the  proceeds  had  been  invested  in  the 
purchase  of  the  Bawburgh  estate,  and  that  part  remained  uninvested  in  the  hands 
of  their  fatlier.  [His  Honor  here  stated  the  deeds  of  the  1st  of  September  1826,  the 
1st  of  April  1828,  the  2d  of  February  1829,  the  6th  of  March  1830,  and  the  20th  of 
April  1830.1 

It  would  be  ditheult,  in  my  opinion,  not  to  hold  that  all  these  deeds  adopt  the 
sales  ill  Mo  as  hoiui  fiile  and  good  sales.  It  is  said  that  the  parties  executing  them 
did  not  know,  at  the  time,  that  Grace  Thompson  was  not  the  heir  at  law  of  William  : 
but  this  is  not,  in  my  opinion,  material ;  they  do  not  dispute  their  full  knowledge  of 
all  other  things  connected  with  the  sale,  viz.,  that  it  was  hona  fide  and  for  full  value, 
and  that  the  £6300  had  been  paid  to  Benjamin  Norton,  and  this  was  all  that  it 
was  really  material  for  them  to  become  acquainted  with  ;  and  the  circumstance  that, 
by  a  mistake,  a  legal  estate  had  not  been  conveyed,  was  not  material  for  the  purpose 
of  a.scertaining  or  testing  the  propriety  and  Ixnui  Jiilex  of  the  .sales  themselves. 

I  see  no  trace  in  the  evidence  of  di.ssatisfactiou  with  [208]  the  sales,  in  respect 
of  any  supposed  inadequacy  of  value,  and  I  doubt  much  whether  any  knowledge  of 
this  fact  would  have  produced  the  slightest  change  in  the  deeds  in  question  ;  it  is 
the  insutheiency  of  Benjamin  Norton's  estate,  not  the  defect  in  the  conveyance,  that 
has  changed  their  views. 

In  .July  1837  Benjamin  Norton  died,  and,  immediately  on  his  death,  a  suit  of 
Greene  v.  Xorlon  was  filed  to  administer  his  estate  and  obtain  payment  of  the  various 
sums  due  from  him.  The  Plaintiff  in  that  suit  was  Mr.  Greene,  the  husband  of 
Catherine  Spencer  Norton,  he  had,  at  that  time,  under  an  indenture  of  August  1823, 
executed  iiy  his  daughter,  acquired  the  whole  interest  that  had  formerly  vested  in 
his  wife  in  this  property,  subject  to  a  mortgage  made  to  Maitland,  another  Defendant 
to  the  cross-cause,  but  a  Co-plaintifF  in  the  original  cause. 

In  1846  the  suit  of  liachham  v.  SuidaU  was  instituted,  to  which  I  have  already 
referred,  and  the  children  of  Mr.  and  Mrs.  Norton  endeavoured  to  avail  themselves 
of  that  suit  to  make  the  estate  of  Grace  Thompson  liable  to  them.  There  is  some 
uncertainty  as  to  the  time  when,  in  these  suits,  the  Plaintiff  became  aware  that 
Grace  Thompson  was  not  the  heir  at  law  of  the  testator  when  she  executed  the 
conveyance  of  October  1807.  This  was  first  stated  in  the  answer  of  the  Defendant 
Siddall  in  January  1847,  and  if  not  thereby  disclosed  to  the  Plaintiffs  (who  were 
Co-defendants  and  endeavouring  to  assist  the  Plaintiffs  in  that  cause  and  avail 
themselves  of  it),  it  was  known  to  them  at  the  end  of  1847  or  the  beginning  of 
1848.  After  this,  both  causes  were  prosecuted,  and  it  is  an  observation  which  occurs 
throughout  the  proceeding.s,  that  the  children  of  Mr.  and  Mrs.  Norton  endeavoured 
to  avail  themsches  [209]  of  these  suits,  for  the  purpose  of  making  Benjamin  Norton's 
estate  and  (irace  Thompson's  estate  pay  what  was  due  in  respect  of  these  tran.sactions. 
This  cause  was  not  abandoned  when  the  defect  respecting  the  sale  was  known,  no 
notice  was  given  to  the  purchaser,  to  inform  him  of  their  claim  and  to  assist  him  in 
establishing  any  right  he  might  have  either  against  Mr.  Benjamin  Norton's  estate, 
under  the  covenants  for  title  or  otherwise,  or  against  the  estate  of  Grace  Thompson. 

Accordingly,  on  the  13th  of  August  1848,  both  causes  came  on  to  be  heard  before 
the  Vice-Chancellor  of  E)ngland,  Ilaekham  v.  Siddall  on  the  original  hearing,  and  Green 
V.  Norton  on  further  directions,  and  then  a  decree  was  pronounced,  in  both  causes, 
enabling  the  children  of  Mr.  and  Mrs.  Norton  to  enforce  their  rights  against  the 
estiite  of  IJcnjamin  Norton,  and  also  declaring  the  liability  of  (irace  Thompson's 
estate  to  make  good  the  claim  of  the  Plaintiff  liackham,  who  was  an  incumbrancer 
on  Catherine  Norton's  life-estate. 

The  decree  proceeds  to  say,  that  this  decree  was  "  without  j)rej>idice  to  the  right 
of  any  party  claiming  under  the  will  of  William  Spencer  to  resort  to  the  estates  sold 
and  conveyed,  or  affected  to  be  sold  and  conveyed,  by  Grace  Thompson,  under  the 
trusts  of  his  will."  In  my  opinion,  as  I  expressed  at  the  hearing,  and  which  opinion 
is  confirmed  on  consideration,  these  words  neither  add  to  or  diminish  the  eti'eet  of 
the  decree  in  this  particular  case.  If  the  effect  of  the  decree  be,  that  it  precludes  the 
Plaintiffs  from  proceeding  against  the  estate  purchased,  on  the  ground  that  it  would 
be  pursuing  two  inconsistent  remedies,  I  am  of  opinion  that  the  introduction  of  these 
words  will  not  prevent  that  effect  from   taking  place.     Such   words  may  have  an 
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important  meaning  as  between  parties  to  the  cause,  [210]  "lio  are  then  present,  but 
when  introduced  \iy  the  parties  to  the  cause,  necessarily  without  discussion,  for  the 
purpose  of  prejudicing  some  person,  not  a  party  to  the  cause,  the  words  are,  in 
my  opinion,  wholly  itiotticious  and  can  give  no  right  and  can  remove  no  liability  by 
which  an  absent  person  is  to  be  prejudiced. 

It  is  a  remarkable  proof  of  the  manner  in  which  such  words  may  l)e  either 
introduced  or  retained,  that,  according  to  the  shorthand  writer's  note  of  the  discussion 
before  Lord  Cottenham,  on  the  appeal,  permission  to  insert  these  very  words  was 
asked  and  refused  by  him,  and  yet  the  words,  probably  originally  inserted  in  the 
decree,  are  not  removed,  absent  persons  alone  being  interested  in  their  omission. 

I  do  not  think  it  necessary  to  go  beyond  this  :  that,  in  my  opinion,  the  children 
of  Mr.  and  Mrs.  Norton,  who  survived  her,  have  in  their  father's  lifetime  and  since, 
knowing  of  the  transaction  in  question,  bound  themselves  by  adopting  the  sale  in 
question  ;  and  that  by  pursuing  remedies  inconsistent  with  that  which  they  now 
seek,  they  have  debarred  themselves  from  now  disputing  that  sale,  and  that, 
consequently,  they  cannot  now  disturb  it. 

This  assists  and  confirms  the  view  I  have  already  stated  of  this  case,  viz.,  that, 
after  this  lapse  of  time,  the  Court  will  not  compel  the  restoration  of  this  land,  the 
purchase-money  being  still  available  for  the  purposes  of  the  resiui  que  tnisl,  inasmuch 
as  the  estate  of  Grace  Thompson  appears  to  be  solvent  and  fully  able  to  make  good 
the  amount,  to  which  the  Plaintiffs  can  resort,  unless  they  have  precluded  themselves 
from  so  doing  hy  their  own  acts. 

Mai/lanirx  «!,■.•<■,  however,  stands  differently  from  that  of  the  others,  he  appears  to 
be  the  moitgagee  of  Catherine  Spencer  Greene,  who  died  before  her  mother  Catherine 
[211]  Norton,  and  who,  therefore,  would  take  a  vested  interest  in  the  estate  in 
remainder  in  the  land,  whether  unsold  or  purchased  with  the  trust  moneys,  but  a 
question  of  some  nicety  arises,  whether  she  would  take  any  interest  in  the  produce 
of  the  purchase-money  not  reinvested  in  land.  I  do  not  mean  to  express  an  opinion 
on  this  point ;  but,  assuming  that  Maitland  took  no  interest  in  the  moneys  arising 
from  the  sale,  it  appears  to  me  that  he  will  not  be  affected  by  any  of  the  proceedings 
which  have  taken  place.  I  cannot  give  him  any  relief  in  the  suit  of  Hopr  v.  Lvldell, 
because  he  is  mixed  up  with  the  other  Plaintiffs,  who  are,  in  my  opinion,  entitled 
to  none,  and  he  does  not  make,  as  in  fact  he  was  unable  to  do,  any  separate  case ; 
but  in  dismissing  that  hill,  I  shall  do  it  without  prejudice  to  his  filing  any  bill  he 
may  be  advised  against  the  Defendant,  for  the  purpose  of  making  the  mortgage 
which  he  holds  of  Catherine  Greene's  share  in  Dr.  Spencer's  estate  available  against 
the  estate  so  purchased  in  1807. 

With  respect  to  the  Defendant  (rieene,  I  think  (notwithstanding  that  the  share 
of  his  wife  is  what  is  claimed  by  him),  that  he  is  debarred  from  now  proceeding 
against  the  estate  of  Liddell,  on  the  assumption  that  the  sale  was  invalid.  The 
decree  of  July  1848,  obtained  by  him  in  the  cause  in  which  he  was  the  Plaiiitift',  as 
the  executor  of  Benjamin  Norton,  assumes  the  whole  purchase-money  of  £6300  to 
have  been  received  by  Benjamin  Norton,  for  which  his  estate  is  made  liable  :  it  treats 
the  sale  as  valid,  adopts  it,  and  administers  his  estate  on  that  footing  :  and,  in  my 
opinion,  he  cannot  now  turn  round  and  say  that  no  sale  took  place,  and  that  such 
decree  ought  never  to  have  been  obtained  in  that  form,  and  that  it  is  inconsistent 
with  the  real  facts,  which  he  was  himself  fully  ac(juainted  with,  at  that  time,  when 
he  asked  for  and  obtained  that  decree. 

[212]  I  am  also  of  opinion,  upon  the  principles  I  have  stated,  that,  in  the  cross- 
cause,  the  Plaintiffs  Liddells  are  entitled  to  an  injunction,  restraining  the  action  of 
ejectment  generally  against  all  the  Defendants,  including  the  Defendant  Maitland.  • 
I  am  of  opinion  that  he  must  be  left  to  equity  to  establish  his  claim  to  the  extent 
of  his  mortgage  security,  if  he  can,  and  that  to  permit  him  to  bring  an  action,  if  it 
could  be  maintained,  might  enable  the  Defendant  Greene  to  obtain,  through  him,  a 
benefit  to  which,  in  my  opinion,  he  is  not  entitled. 

I  shall  dismiss  the  first  bill  of  Hope  v.  Liihlell  with  costs  as  against  the  Liddells; 
but  I  shall  make  the  decree,  in  the  cause  of  Liddell  v.  Norton,  for  a  perpetual 
injunction  to  restrain  the  ejectment  and  without  costs,  as  I  am  of  opinion  that  it  has 
become,  in  a  great  degree,  necessary  in  consequence  of  the  negligence  of  the  purchaser 
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of  the  hereditaments  in  the  first  instance  not  having  made  proper  inquiries,  but 
having  proceeded  on  the  erroneous  belief  common  to  all  parties  to  the  transaction. 


[213]     Carew  v.  Davis.     Dec.  8,  1855. 

The  usual  order  was  made  for  the  deposit  by  the  Defendant  of  all  documents  in  his 
possession.  Some  of  them  consisted  of  the  court  rolls  of  a  manor,  of  which  the 
Defendant  acted  as  steward,  but  his  right  to  that  ofMce  was  contested.  The  Court 
released  the  Defendant  from  the  necessity  of  depositing  them  in  Court,  and  ordered 
the  production  at  the  steward's. 

The  usual  order  was  made  for  the  deposit,  by  the  Defendant,  who  was  the  acting 
steward  of  a  manor,  for  the  inspection  of  the  Plaintiff,  of  all  documents,  &c.,  in  his 
possession.  Part  of  them  consisted  in  the  court  rolls  of  the  manor.  An  application 
was  made  that  the  court  rolls  might  be  examined  instead  of  being  deposited. 

Mr.  C4iffard,  for  the  Defendant. 

Mr.  R.  Palmer  and  Mr.  Southgate,  for  the  Plaintiff,  contested  the  right  of  the 
Defendant  to  act  as  steward. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  that  if  this  matter  were 
before  me  in  the  first  instance,  1  should  not  have  compelled  the  deposit  in  Court  of 
the  court  rolls,  though  I  should  have  allowed  them  to  be  inspected,  at  all  reasonable 
times,  at  the  office  of  the  solicitor  or  at  some  other  convenient  place  ;  I  certainly 
should  not  take  away  the  court  rolls  from  the  acting  steward,  for  though  they  may 
not  be  absolutely  required  at  the  present  time,  they  may  be  required  at  any  moment. 
Here  is  a  person  who  is  said  not  to  be  the  steward,  but  to  be  acting  as  steward  ;  I 
cannot  determine  his  right  to  the  office  upon  an  interlocutory  proceeding.  The 
Court  considers  that  the  person  depositing  documents  has  the  right  to  the  possession 
of  them,  and  the  custody  of  the  Court  is  that  of  the  person  making  the  deposit.  In 
the  case  of  merchants'  books,  it  is  a  question  of  convenience  and  inconvenience ;  the 
same  principle  is  applicable  to  court  rolls,  and  1  must  direct  the  production  to  be  at 
the  steward's  in  London. 


[214]    Robinson  v.  Wheelwright.    iMc.  18,  20,  1855. 

[Affirmed  on  appeal,  6  De  G.  M.  &  G.  535  ;  43  E.  R.  1312;  25  L.  J.  Ch.  385;  2 
Jur.  (N.  S.)  554;  4  W.  R.  427.  See  In  re  Vanlon's  Trusts,  1884,  28  Ch.  D.  133  ; 
In  re  Queoule's  Trusts,  1884-85,  54  L.  J.  Ch.  791 ;  In  re  Currey,  1886,  32  Ch.  D. 
363;  In  re  Pollard's  Settlement  [1896],  1  Ch.  901.] 

Where  there  is  attached  to  the  separate  estate  of  a  married  woman  a  clause  against 
anticipation,  the  Court  has  no  power  to  release  it  from  that  restraint,  even  in  cases 
where  it  would  manifestly  be  for  her  benefit  to  do  so. 

Thus  where  a  testator  gave  a  married  woman  a  legacy,  on  condition  that  she  conveyed, 
within  twelve  months,  her  separate  estate,  which  was  subject  to  a  restraint  against 
anticipation,  to  B.  and  C,  the  Court  held  that  efTect  could  not  be  given  to  the 
bequest,  though  highly  beneficial  to  the  feme  covert. 

Where  a  legacy  is  given  on  condition,  it  must  be  strictly  and  literally  performed ;  but 
where  a  bequest  was  made  to  A.,  on  condition  that  he  conveyed  his  estate  to  B.  and 
C,  in  such  shares  as  shall  be  determined  by  [hlanlc],  it  was  held  that  the  gift  was 
not  rendered  ineffectual  by  reason  of  the  blank. 

Michael  Hoyle  devised  to  trustees  and  their  heirs  his  mansion-house  called  Grove, 
and  the  lands  thereto  belonging  ("including  the  Laithfield,  theretofore  belonging  to 
the  Tunia  Top  farm,  and  a  plot  or  allotment  of  land  situate  near  Turna  Top,  and 
latehi  bi/  me  enclosed  from  the  commons  of  Rishworth  aforesaid,  and  both  now  occupied 
with  tiie  said  messuage  called  Grove,")  upon  trust  to  pay  the  rents  to  the  Plaintiff 

K.  v.— 27* 
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Ann  Hoyle  Robinson,  for  her  separate  use,  "  and  so  that  she  might  not  be  able,  in  any 
manner,  to  assign  over,  charge  or  anticipate  the  same,"  and  after  her  decease,  in  trust 
for  her  children  as  she  should  by  will  appoint,  and  in  default,  in  trust  for  her  first 
and  other  sons  successively  in  tail,  and  in  default,  to  her  daughters  as  tenants  in 
common  in  tail. 

The  testator  died  in  1851. 

John  Wheelwright  (the  brother  of  the  first  testator,  and  the  father  of  Ann  Hoyle 
Robinson),  by  his  will  made  in  185-t,  expressed  himself  as  follows: — "Whereas  my 
daughter  Ann  Robinson,  the  wife  of  John  Robinson,  having  been  amply  provided  for 
by  my  late  brother  Michael  Hoyle,  I  give  to  her  the  sum  of  £1300,  to  be  paid  to  her 
by  my  executors,  only  upon  condition  that  she  or  her  said  husband  shall  give  up  and 
absolutely  [215]  convey,  or  cause  to  be  conveyed,  all  his,  her  or  their  estate  and 
interest  in  the  encroachments  made  by  my  said  brother  upon  the  common  or  waste 
lands  in  Rishworth  aforesaid,  adjoining  upon  the  Booth  farm  and  the  Turna  Top  farms 
in  Rishworth  aforesaid  and  devised  by  my  said  brother  Michael  Hoyle  unto  my  said 
daughters  Elizabeth  and  Sarah,  in  such  shares  and  proportions  as  shall  be  determined 
by  the  share  to  be  allotted  to  Elizabeth  ,to  be  conveyed  to  Johti  Dyson  and 

Thomas  Dyson,  upon  such  and  the  same  trusts  as  are  hereinbefore  declared  in  favour 
of  the  said  P^lizabeth  Lockwood  and  her  children,  and  the  share  to  be  allotted  to  the 
said  Sarah  Horner  to  l)e  conveyed  upon  the  same  trusts  as  are  declared  under  the 
will  of  my  said  brother  with  respect  to  the  Booth  farm  in  favour  of  the  said  Sarah 
Horner.  And  I  hereby  expressly  declare  that  if  the  above  conditions  are  not  or 
cannot  be  complied  with,  within  twelve  months  after  my  decease,  then  that  such  sura 
of  £1300  shall  not  be  paid  to  my  said  daughter  Ann  Robinson." 

John  Wheelwright  died  on  the  10th  of  January  1855.  Ann  Hoyle  Robinson  had 
four  children,  who  were  infants. 

This  suit  was  instituted  by  Mr.  and  Mrs.  Robinson  against  the  trustee  of  the  first 
testator,  the  executors  of  the  second  testator,  and  the  Plaintirt''s  four  children, 
alleging  that  the  Plaintiffs  were  desirous  of  performing  the  condition  in  the  will  of 
John  Wheelwright,  so  as  to  entitle  themselves  to  the  legacy  of  £1300,  and  for  that 
purpose  they  were  willing  to  do  any  act,  or  to  execute  or  to  cause  or  procure  to  be 
executed,  any  conveyance,  surrender  or  other  instrument  that  might  be  necessary  or 
proper ;  but  the  executors  alleged  that  on  account  [216]  of  the  interest  of  the 
Plaintiff  A.  H.  Robinson  in  the  said  encroachments  being  inalienable,  the  performance 
of  the  condition  was  impossible ;  and  that  the  said  legacy  would,  therefore,  never 
become  payable. 

The  bill  also  stated  that  the  encroachments  were  of  the  value  of  £120  or  there- 
abouts, and  that  it  would  be  greatly  for  the  benefit  of  the  female  Plaintitt",  as  well  as 
of  the  infant  Defendants,  that  such  encroachments  should  be  given  up  in  consideration 
of  the  sum  of  £1300,  which  the  Plaintiff  John  Robinson  submitted  to  settle,  as  the 
Court  might  direct,  for  the  benefit  of  his  wife  and  children. 

The  bill  praj^ed  a  declaration  as  to  the  construction  of  the  will  of  John  Wheel- 
wright, and  that  on  the  Plaintiffs',  &c.,  their  trustee,  executing  such  deeds,  and  doing 
such  acts  as  the  Court  might  think  requisite  for  the  due  and  full  performance  of  the 
said  condition  (which  they  submitted  to  do),  the  executors  of  John  Wheelwright 
might  be  decreed  to  pay  the  £1300. 

Mr.  R.  Palmer  and  Mr.  Wickens,  for  the  Plaintiffs.  The  Plaintiffs,  with  the 
sanction  of  the  Court,  have  full  power  of  complying  wth  the  condition.  The  restraint 
against  anticipation  is  the  only  obstacle  ;  this  is  a  creation  of  equity,  introduced  for 
the  protection  of  married  women  ;  the  Court  can  modify  it,  and  will  not  allow  a 
restraint,  intended  merely  for  the  benefit  of  a  feme  covert,  to  operate  to  her  dis- 
advantage. The  Court  can,  in  cases  of  compromise  and  election,  commute  the 
inalienable  interest  of  a  married  woman,  and  it  can  equally  do  so  in  the  present  case, 
where  it  is  evidently  for  her  benefit.  If  it  were  otherwise,  a,  feme  covert  could  not  give 
up  her  interest  in  a  shilling,  [217]  if  settled  on  her  without  power  of  anticipation, 
even  if  it  would  produce  her  thousands. 

There  is  no  difficulty  as  to  the  conveyance,  for  the  legal  estate  is  vested  in  the 
trustee,  who  is  before  the  Court,  and  is  willing  to  act  as  the  Court  may  direct,  he  may 
be  directed  to  hold  the  property  on  the  trusts  declared  by  the  decree.     As  to  the 
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blank  for  the  name  of  the  trustee,  that  forms  no  part  of  the  condition,  and  the  non- 
exercise  of  a  discretion  will  not  affect  the  validity  of  the  gift. 

Brown  v.  Higgs  (5  Ves.  495) ;  Fordijce  v.  Bridgns  (2  Phillips,  497),  were  referred  to. 
Mr.  Amphlett,  for  the  Plaintiff's  children. 

Mr.  FoUett  and  Mr.  Cairns,  for  the  executors.  The  condition  cannot  be  complied 
with,  for  a  married  woman  has  no  power  to  alien  her  inalienable  interest,  nor  can  the 
Court  release  her  from  the  restraint,  imposed  not  by  the  second  but  by  the  first 
testator;  FieM  v.  Brown,  (17  Beav.  146).  Though  the  Court  has  created  the  fetter 
it  cannot  annihilate  it.  If  it  were  otherwise,  a  married  woman  would  equally  have 
the  power,  with  the  approbation  of  the  Court,  of  selling  an  estate  settled  on  her  with- 
out power  of  anticipation,  if  a  tempting  offer  were  made,  and  the  Court  could  also 
enable  her  to  dispose  of  a  reversionary  interest  in  a  chose  in  action ;  but  this  the 
Court  has  repeatedly  refused  to  do. 

Conditions  must  be  strictly  complied  with.  (Shepp.  Touch.  144.)  Here  the  con- 
veyance is  to  be  made,  "  in  such  shares  and  pro-[218]-portions  as  shall  be  determined 
by  ."     There  being  a  blank  and  an  omission  of  the  name,  the  performance  of 

the  condition  is  impossible. 
Mr.  Wickens,  in  reply. 

Boi/ce  V.  Bui/ce  (16  Sim.  476) ;  Raunclell  v.  Cun-er  (2  Bro.  C.  C.  67),  were  also 
referred  to. 

Dec.  20.  The  M.a.ster  of  the  Rolls  [Sir  John  Romilly].  This  is  a  case  of  great 
singularity,  though,  in  fact,  it  is  an  ordinary  suit  for  the  payment  of  a  legacy,  and 
the  question  is,  whether  the  Plaintifts  are  entitled  to  it.  It  is  given  upon  the 
performance  of  a  condition,  and  unless  that  condition  be  performed,  the  legacy  is  not 
given.  I  regret  to  say  that,  although  I  have  endeavoured,  by  every  means  in  my 
power,  to  make  out  the  title  of  the  Plaintiffs  to  the  legacy,  I  have  been  unable  to 
do  so. 

The  state  of  the  case  is  this  :  the  uncle  of  the  Plaintiffs,  Michael  Hoyle,  made  a 
will  to  this  effect.     [His  Honor  here  stated  it.] 

In  the  first  place,  I  do  not  consider  the  circumstance  that  the  shares  are  to  be 
determined  by  a  person,  whose  name  is  left  in  blank,  in  the  slightest  degree  affects  the 
question.  I  am  satisfied  that  this  forms  no  part  of  the  condition,  which  is,  that  the 
estate  shall  be  conveyed  to  Elizabeth  and  Sarah,  and  "the  shares  and  proportions," 
in  which  they  are  to  be  determined,  is  a  subordinate  matter  after  the  gift  is  complete, 
and  which  forms  [219]  no  part  of  the  condition.  Consequently,  I  think  that  Brown 
V.  Higgs,  and  that  class  of  cases,  apply. 

But  that  is  not  the  principal  difficulty  ;  though  it  is  admitted  that  the  extent  of 
Ann  Robinson's  interest  is  not  material,  it  is  admitted  that  she  has  an  interest  in  one, 
at  least,  of  these  encroachments  ;  whether  it  is  a  freehold  or  a  chattel  interest  is  of  no 
'.  importance.  At  one  time  I  thought  that  the  condition  might  be  performed  by  her 
;  conveying  all  the  interest  she  had.  It  is  true  that  it  would  pass  nothing,  but  still 
1  that  it  might  be  a  performance  of  the  condition,  and  that  if  she  did  what  she  could 
i  for  that  purpose,  and  conveyed,  or  caused  to  be  conveyed,  all  her  estate  and  interest, 
'  it  would  be  sufficient.  But,  on  further  reflection  and  consideration,  two  things  induce 
;  me  to  think  that  is  not  the  right  construction.  In  the  first  place,  I  think  this 
;  condition  must  be  literally  performed.  I  think  that  not  only  the  cases  but  the 
I  principles  relating  to  conditions  require  that  they  shall  be  exactly  and  literally 
!  performed  as  the  testator  requires  them,  and  that  if  he  requires  a  condition  to  be 
■  performed  which  is  not  repugnant  to  the  interest  which  he  gives  (of  course  there  are 
;  •qualifications  which  it  is  not  necessary  to  detail),  the  condition  must  be  strictly  and 
1  literally  perfoiTned.  Now,  the  meaning  of  this  clause  is  that  the  condition  on  which 
I  the  legacy  shall  take  effect  is,  that  whatever  interest  there  may  be  in  Ann  Robinson 
I  shall  be  lion/i  Jide  conveyed  to  Elizabeth  and  Sarah.  Now  that  she  has  an  interest  is 
\  quite  certain,  because,  although  she  cannot  anticipate  it,  she  has  an  interest  for  the 
j  whole  of  her  life,  and  if  the  clause  had  stood  there,  I  should  have  beeii  disposed  to 
,  think  that  she  might  have  performed  the  condition,  by  conveying  dc  anno  in  annum  all 
I  the  interest  which  she  had  as  it  accrued  due.  But  it  is  obvious  that  she  cannot 
[  convey  anything  more  than  that,  because  the  [220]  will  of  Michael  Hoyle  has 
expressly  determined  that  she  shall  not.     It  is  said  that  these  cases  of  separate  use 
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and  restraints  upon  anticipation  are  mere  creatures  of  equity,  and  that  therefore  a 
Court  of  Equity  may  deal  with  them  as  it  thinks  right.  It  is  no  doubt  true  that 
they  have  arisen  from  the  doctrines  laid  down  by  the  Judges  who  have  presided  in 
Courts  of  Equity  ;  but  so  have  all  trusts,  and  it  does  not  therefore  follow  that  the 
Court  can  dispense  with  or  mould  this  fetter  as  and  when  it  thinks  fit.  I  concur  in 
the  argument  urged  by  Mr.  Follett,  that  if  the  Court  could,  on  the  present  occasion, 
dispense  with  it,  because  it  is  for  the  interest  of  Ann  Robinson,  it  might  and  would, 
in  like  manner,  be  dispensed  with,  if  a  person  offered  to  give  her  three  times  the 
value  of  the  property  to  settle  it  on  the  same  trusts,  provided  she  conveyed  her 
separate  and  unalienable  interest  in  the  property.  But  I  am  of  opinion  that  she 
could  not  so  convey  it :  the  first  testator  has  thought  fit  to  impose  certain  fetters  on 
his  property,  which  are  sanctioned  by  the  law  of  England,  and  which  it  permits  a 
testator  to  impose ;  those  fetters  remain  and  make  the  property  in  the  hands  of  the 
devisee  or  legatee  absolutely  inalienable  for  any  consideration  whatever. 

I  have  already  said  that  if  the  matter  had  stood  upon  the  first  clause  alone,  as  the 
interest  accrued  ile  anno  in  annum,  I  should  have  thought  it  might  ha\e  been 
conxeyed  ;  but  there  is  a  proviso  at  the  end  of  the  will,  which  makes  that  absolutely 
impossible,  because  the  testator  says,  "  I  hereby  expressly  declare  that  if  the  above 
conditions  are  not,  or  cannot  be,  complied  with,  within  twelve  months  after  my 
decease,  then  that  such  sum  of  £1300  shall  not  be  paid  to  my  said  daughter  Ann 
Robinson."  Having,  therefore,  expressly  stated  what  the  condition  is,  he  anticipates 
a  difficulty  in  the  performance  of  it,  and  he  says,  if  it  be  not  pcr-[221]-formed  within 
twelve  months,  then  the  legacy  shall  fail,  and  shall  fall  into  the  residue.  I  was 
certainly  sincerely  desirous  that  this  legacy  should  take  effect ;  at  one  time  I  thought 
that  if  the  legatee  did  everything  that  lay  in  her  power  to  carry  it  into  effect,  that 
that  would  be  sufficient ;  but  this  proviso  is  inserted  expressly  to  meet  that  very 
case ;  for  it  not  merely  says,  "  if  the  conditions  are  not  complied  with,"  but  if  they 
"cannot  be  complied  with." 

It  may  be  said  that  this  is  a  very  capricious  will,  and  that  the  Court  would 
discountenance  a  testator's  inserting  into  a  will  a  sort  of  legacy,  which  holds  out  a 
promise  to  the  ear  and  breaks  it  to  the  hope,  and  frustrates  the  expectation  which 
it  creates.  I  concur  with  the  observation,  but  I  cannot  deal  with  a  will  of  this 
description  in  any  other  way  than  by  applying  such  rules  of  law  as  are  strictly 
applicable  to  it. 

It  was  then  suggested  that  I  might  deal  with  this  case  in  the  same  way  as  in  cases 
of  election  and  of  compromise  ;  that,  for  instance,  I  might  deal  with  the  case  in  this 
way,  treat  it  exactly  as  if  the  testator  had,  without  imposing  any  condition  whatever, 
absolutely  devised  or  bequeathed  this  piece  of  land,  which  had  been  taken  by 
encroachment  from  the  waste,  to  Sarah  and  Elizabeth,  the  two  daughters  ;  in  which 
case  the  Court  would  have  found  it  was  for  the  interest  of  Ann  Robinson  to  take 
under  the  will  rather  than  against  it,  and  thereupon  I  might  have  carried  it  into  effect 
in  that  way.  No  doubt  the  Court  might,  in  this  way,  have  done  it,  and  giving  the 
legacy  to  Ann  Robinson,  it  might  have  enjoined  and  prevented  her  from  interfering 
with  the  property  ever  afterwards,  so  that  the  beneficial  interest  would,  in  point  of 
fact,  have  gone  to  Sarah  and  Eliza-[222]-beth.  But  I  cannot  hold  that  those  cases 
apply  to  this  condition,  which  directs  that  the  property  shall  be  absolutely  conveyed, 
which  is  a  perfectly  separate  and  distinct  condition  ;  and  if  this  cannot  be  done  out  of 
Court,  I  am  not  aware  of  any  principle  which  can  enable  this  Court  to  give  authority 
to  Ann  Robinson  and  her  husband,  or  to  any  legatee  whatever,  to  do  that  which  out 
of  Court  is  prohibited  by  law.  If  I  could,  as  Mr.  Follett  justly  observed,  I  could  also 
sanction  the  sale  of  the  property. 

The  result  is,  that  I  am  of  opinion  that  the  condition  cannot  be  complied  with,  and 
that  therefore  the  Plaintiffs  cannot  make  a  title  to  this  legacy. 

Note.— Affirmed  by  the  Lords  Justices  18th  March  1856.  [6  De  G.  M.  &  G. 
535.] 
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[222]     Wilding  v.  Bolder.     Dec.  22,  1855. 

The  Master  of  the  Rolls,  except  in  cases  of  absolute  necessity,  will  not  appoint  a  near 
relative  of  the  parties  interested  to  be  a  trustee. 

Mr.  Cairns  appeared  in  support  of  a  petition  to  appoint  new  trustees,  one  of  whom 
wa.s  related  to  the  resiuis  que  trud. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  depart  from  the 
rule  I  have  adopted  of  not  appointing  a  near  relative  a  trustee,  unless  I  find  it 
absolutely  impossible  to  get  someone  unconnected  with  the  family  to  undertake  that 
office. 

I  have  always  observed  that  the  worst  breaches  of  trust  are  committed  by  relatives 
who  are  unable  to  resist  the  importunities  of  their  cestuis  que  trust,  when  they  are 
nearly  related  to  them. 

[225]    Malcolm  v.  Malcolm.    Jan.  16,  1856. 

Bequest  to  A.  for  life,  and  after  his  decease  to  his  eldest  son  ;  but  in  case  A.  should 
"die  under  age  and  without  issue,"  over.  Held,  that  the  word  "and"  was  not  to 
be  read  "or,"  and  that  A.'s  son,  in  his  father's  lifetime,  took  a  vested  interest,  not 
subject  to  be  divested. 

The  testatrix  (in  an  event  which  happened),  bequeathed  the  residue  of  her  money 
in  the  funds,  &c.,  as  follows  :  — "  Unto  John  Malcolm  and  his  assigns,  for  his  life,  and 
after  his  decease,  I  give  and  bequeath  the  same  to  his  eldest  son  for  ever.  But  in 
case  the  said  John  Malcolm  shall  die  umJci-  age  and  loithout  issue,  I  then  gi\'e  and 
bequeath  the  said  residue  of  my  said  money  in  the  funds,"  &c.,  unto  Mary  Ann  Martha 
Malcolm  absolutely. 

In  1830  John  Malcolm  instituted  the  suit  of  Malcolm  v.  Tai/lor,  to  establish  the 
will  and  have  it  carried  into  execution.  It  was,  in  that  suit,  decided  that  John 
Malcolm  was  entitled  to  the  legacy  for  life  only.     (2  Russ.  &  Myl.  416.) 

John  Malcolm  had  five  children,  the  eldest  of  whom,  John  Wingfield  Malcolm, 
attained  twenty-one  in  1854.  A  fund  of  upwards  of  £80,000  was  now  standing 
to  "The  account  of  the  Plaintiff  John  Malcolm,  subject  to  the  trusts  of  Maria  Taylor's 
will."  John  Malcolm  and  his  eldest  son,  John  Wingfield  Malcolm,  filed  this  bill 
against  the  representatives  of  Mary  Ami  Martha  Malcolm  praying  a  declaration 
that  John  Wingfield  Malcolm  was  absolutely  entitled  to  the  fund,  subject  to  his 
father's  life  interest,  and  that  the  Plaintiffs  conjointly  were  now  entitled  absolutely 
to  dispose  of  it. 

Mr.  Freeling,  for  the  Plaintiff',  argued  that,  subject  to  the  father's  life-estate, 
there  was,  in  the  first  instance,  [226]  an  absolute  vested  gift  in  his  eldest  son,  which 
could  only  be  defeated  by  the  happening  of  two  events,  viz.,  by  John  Malcolm  dying 
under  age,  and  by  his  dying  without  issue.  That  it  was  now  impossible  that  the 
former  event  could  ever  happen,  and  that,  therefore,  the  Plaintiffs  were  together 
absolutely  entitled  to  the  fund  in  Court ;  Campbell  v.  Harding  (2  Russ.  &  M.  390) ; 
J'car.om  v.  Rutter  (3  De  (4.  M.  &  G.  398). 

Mr.  Webb,  rimtr(i.  The  gift  to  the  "  eldest  son  "  means  to  the  son  who  might  bo 
the  eldest  at  John  Malcolm's  decease,  and  if  there  should  be  no  son  then  living,  the 
legacy  will  go  over;  Bi/ran  v.  Collins  (16  Beav.  14);  Driver  v.  Frank  (3  Maulo  &  S. 
25).  Secondly,  the  word  "and  "must  be  read  "or,"  and  the  gift  over  would  take 
effect  on  the  happening  of  either  of  the  two  events. 

The  principle  of  all  the  decisions  is  to  let  in  a  class,  but  the  effect  of  the 
Plaintiff's  argument  is  to  exclude  them.  1  Jarman  on  Wills  (p.  428  (2d  ed.)),  was 
also  cited. 

The  Master  of  the  Rolls  [Sir  John  Romilly],  I  feel  some  reluctance  in 
deciding  this  case,  because  I  think  there  may  be  some  persons  not  before  the  Court 
who  may  be  interested  in  it.     But  as  I  feel  no  doubt  on  the  construction,  I  think  I 
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may,  under  these  circumstances,  make  a  declaration  of  what  I  consider  the  rights  of 
the  jxirties. 

I  think  that  the  eldest  son  of  John  Malcolm  has  a  vested  interest  in  the  property, 
which  is  not  liable  to  be  divested.  There  were  two  events,  the  happening  of  [227] 
which  was  to  give  an  interest  to  Mary  Ann  Martha  Malcolm,  and  it  is  now  impossible 
that  they  can  both  take  effect.  The  gift  to  hei'  was  "in  case  John  Malcolm  shall  die 
under  age  and  without  issue." 

I  am  of  opinion  that  this  is  not  a  case  for  reading  "and"  as  "or."  I  think  that 
the  gift  over  cannot  take  effect,  and  that  the  eldest  son  of  John  Malcolm  takes  a 
vested  interest  in  this  legacy,  and  could  deal  with  it  as  he  pleased  as  soon  as  he 
attained  twenty-one. 

I  will  make  a  declaration  that  John  Wingfield  Malcolm,  as  eldest  son  of  John 
Malcolm,  is  entitled  to  a  vested  interest  in  this  sum,  subject  to  his  father's  life-estate. 

[227]     LivKSKY  r.  Harding.     i\W.  28,  Dec.  3,  1855. 

A  testator,  in  18'2.3,  directed  his  trustees  to  apply  such  part  of  a  moiety  of  the 
surplus  rents,  as  they  in  their  di-scretion  should  .see  fit,  for  the  maintenance,  Ac,  of 
his  younger  children  during  his  widow's  life,  and,  at  her  decease,  to  pay  them  £1000 
a  piece.  Subject  thereto,  A.  B.  was  absolutely  entitled  to  the  estate.  In  a  suit  for 
the  performance  of  the  trusts,  the  estate  was  sold,  and  a  fund  was  set  apart  to 
provide  for  the  widow's  dower,  which  was  ordered  to  be  charged  with  the  legacies 
paj'ablc  at  her  death,  and  A.  B.  was  declared  entitled  to  the  remaining  fund.  The 
widow  died  in  18-5-)-,  and  no  provision  having  been  made  for  the  children's  mainten- 
ance under  the  discretionary  direction,  a  younger  child  sought  to  obtain  payment 
out  of  the  dower  fund,  but  the  Court  held  that  whatever  his  rights  might  be  they 
had  been  concluded  by  the  previous  orders  made  in  this  cause. 

The  testator,  Edmund  Livesey,  died  in  1823,  leaving  five  children,  viz.,  Edmund, 
James,  Harding,  Mary,  and  Elizabeth.  By  his  will,  he  devised  his  real  estate  to 
trustees,  upon  trust,  to  receive  the  rents  during  [228]  the  life  of  his  wife,  and  pay 
her  dower  thereout,  and  then  discharge  the  money  borrowed  or  to  be  borrowed  on 
his  estates,  and  "  to  pay  and  apply  a  moiet}'  of  the  residue  of  the  rents  and  profits, 
or  such  part  of  a  moiety  as  they  or  he  in  their  or  his  discretion  should  see  fit,  in  the 
maintenance,  education,  bringing  up  or  advancement  in  life  of  such  younger  children 
or  child  as  he  should  leave  at  the  time  of  his  decease,  as  to  them  or  him  should  seem 
eligible,  during  the  natural  life  of  his  wife  ; "  and,  on  the  decease  of  his  wife,  to  raise 
by  mortgage  a  competent  sum  to  pay  his  younger  children  £1000  a  piece.  Subject 
to  these  gifts,  the  testator  devi.sed  his  estates  in  such  a  manner  that,  in  1827,  his 
daughter  Mar}-  became  entitled  thereto  absolutely. 

In  December  1823  Harding  Livesey  and  Mary  Livesey,  by  their  next  friend, 
instituted  the  original  suit  of  Livesey  v.  Harding  ("Tamlyn,  -160,  and  1  Russ.  &  Myl. 
636)  against  the  trustees,  the  testator's  widow,  and  the  other  children,  praying  the 
establishment  of  the  will,  the  performance  of  the  trust,  and  that  the  j-ounger  children 
might  be  declared  entitled,  during  the  life  of  the  widow,  to  a  moiety  of  the  rents  of 
the  estates,  after  paying  the  interest  upon  the  incumbrances  and  the  dower  of  the 
widow. 

At  the  hearing  in  July  1830  the  will  was  established,  the  trusts  thereof  were 
ordered  to  be  carried  into  execution,  and  the  accounts  prayed  were  directed  to  be 
taken. 

Under  an  order  of  February  1833,  the  estates  were  sold  free  from  dower  with  the 
consent  of  the  widow  and  of  the  mortgagees.     (1  Beav.  344.) 

[229]  By  orders  made  in  the  cause  on  the  3d  of  August  1837  and  the  5th  of 
August  1839,  the  mortgagees  were  paid,  and  a  sum  of  £11,446,  8s.  lOd.  stock  was 
carried  over  to  the  "Dower  Account  of  the  Widow,"  and  the  dividends  were  directed 
to  be  paid  to  her  for  life,  and  after  her  death  it  was  ordered  that  this  fund  should 
stand  charged  with  the  payment  of  the  younger  children's  legacies,  which  would  then 
become  payable ;  and  it  was  declared  that  Mary  Li\-esey  was  absolutely  entitled  to 
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any  Bank  annuities  and  cash  which  should  be  remaining  on  the  credit  of  these  causes 
after  the  sales,  carrying  over,  and  payments  thereinbefore  directed.  Various  other 
orders  and  directions  were  made,  but  no  notice  was  taken  of  any  right  of  the  younger 
children  to  a  moiety  of  the  rents  and  profits  of  the  estates,  or  of  the  income  of  the 
proceeds  thereof  for  their  maintenance. 

One  of  these  orders  had  been  enrolled,  and  the  residue  of  the  fund  had  been 
carried  over  to  Mary  Livesey's  separate  account. 

In  May  1854  the  widow  died. 

Harding  Livesey  now  presented  a  petition  asking  an  inquiry  as  to  the  surplus 
proceeds  of  the  sale  of  the  estates,  after  setting  apart  the  fund  to  answer  the  dower 
and  discharging  the  incumbrances  and  costs  of  suit ;  and  also  as  to  the  amount  of  the 
income,  which  had  or  might  have  arisen  from  the  investment  of  the  surplus  in  consols, 
from  the  time  of  the  death  of  the  surviving  trustee  to  the  decease  of  the  widow,  and 
as  to  the  sum  which  the  Petitioner  was  entitled  in  respect  of  his  share  of  such  income, 
and  that  such  share  should  be  raised  out  of  the  £11,446,  8s.  lOd.,  together  with  his 
£1000  legacy,  and  interest  thereon  at  £-1  per  cent,  from  the  death  of  the  widow,  and 
paid  to  him  with  costs.  He  stated  that  he  [230]  did  not  ask  any  inquiry  anterior  to 
the  death  of  the  surviving  trustee,  because  the  discretion  of  the  trustees  existed  up  to 
that  time,  and  that  he  had  not  made  this  claim  before  out  of  regard  to  Mary  Livesey 
(who  was  a  lunatic),  whose  means  of  support  until  the  death  of  her  mother  he  did  not 
wish  to  curtail. 

There  was  another  petition  on  behalf  of  Mary  Livesey  praying  payment  of  the 
legacies  and  that  the  rest  of  the  dower  fund  might  be  carried  over  to  her  separate 
account. 

Mr.  Pownall,  for  Mary  Livesey.  The  fund  provided  for  the  payment  of  the 
widow's  dower  being  released  by  her  death  is  now  applicable  to  the  payment  of  the 
children's  legacies,  and,  subject  thereto,  belongs  to  Mary,  as  the  owner  of  the  estate 
sold. 

Mr.  Josiah  Smith,  for  Harding  Livesey.  By  the  directions  in  the  will,  the  trustees 
were  to  apply  a  moiety  of  the  rents  for  the  maintenance  of  the  younger  children. 
This  was  an  imperative  trust,  which  did  not  cease  on  the  children's  attaining  twenty- 
one,  or  on  their  deaths,  but  continued  during  the  life  of  the  widow  ;  Badham  v.  Mee 
(1  Kuss.  &  Myl.  631) ;   IFehh  v.  Kdhj  (9  Sim.  469)  ;  Kilvington  v.  Gray  (10  Sim.  297). 

They,  and  their  representatives,  are  now  entitled  to  a  sum  equivalent  to  half  of 
the  rents,  to  be  paid  out  of  the  fund  in  Court. 

Mr.  Lloyd,  Mr.  Waller,  Mr.  Cairns,  Mr.  Baggallay,  for  other  parties. 

[231]  Mr.  Pownall,  in  reply,  and  in  oppo.sition  to  the  claim  of  Harding  Livesey, 
argued  that,  as  the  bill  asked  a  declaration  on  the  very  subject,  and  as  none  had  been 
made,  the  point  must  be  taken  to  have  been  disposed  of.  That  nothing  was  payable 
except  through  the  discretion  of  the  trustees,  and  nothing  having  been  paid  for  a 
series  of  years,  it  must  now  be  assumed  that  the  trustees  had  exercised  their  discretion 
and  considered  that  nothing  was  necessary.  That  the  orders,  particularly  those  of 
18.37  and  1^^3i),  were  quite  inconsistent  with  the  present  claim,  which  could  not  succeed 
until  they  had  been  reversed. 

Mr.  Josiah  Smith,  in  reply,  on  the  petition  of  Harding  Livesey.  There  has  been 
no  waiver  of  right,  l)ut  a  mere  postponement  in  enforcing  it  until  the  death  of  the 
widow,  for  the  convenience  of  Mary  Livesey,  the  lunatic,  and  notwithstanding  the 
prior  orders,  now  that  there  appears  to  be  in  Court  a  fund  to  pay,  it  ought  to  be 
made  available.     It  was  unnecessary  that  the  former  orders  should  save  the  rights. 

The  Master  of  the  Rolls.  I  will  consider  the  case.  I  am  afraid  that  the 
orders  do  not  simply  pass  by,  but  that  they  are  inconsistent  with  the  present  claim. 

l>('i\  3.  The  M.vster  of  the  Rolls  [Sir  John  Romilly].  Having  carefully 
considered  these  orders  of  the  3d  of  August  1837,  and  the  r)th  of  August  1839,  I  am 
of  opinion  that  they  have  concluded  the  question  before  me,  and  that  the  Court  has, 
in  fact,  in  this  cause  judicially  excluded  the  claim  of  the  younger  children  to  a  moiety 
[232]  of  the  rent.s,  and  of  the  dividends  of  the  stock,  which  is  the  produce  of  the  real 
estate.  The  only  sums  which  arc  charged  on  the  dower  fund  are  the  legacies  payable 
after  the  death  of  the  mother.  This  is  shewn  by  the  contents  of  both  orders,  and  the 
latter  contains  an  absolute  declaration  of  the  right  of  the  surviving  daughter  to  every- 
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thing  after  these  payments  have  been  made.  Some  other  orders  in  the  cause  have 
also  been  furnished  to  me,  but  they  do  not  advance  the  matter  further  than  this — 
that  they  all  seem  to  proceed  on  the  assumption  that  the  rights  of  all  parties  have 
been  fully  ascertained  and  settled,  bj'  the  decrees  and  orders  in  the  suit. 

Had  the  matter  been  open,  an  important  question  might  have  arisen,  as  to  whether 
the  maintenance  is  limited  to  the  minority,  or  extended  to  the  whole  life  of  the 
widow,  and  as  the  trustees  have  not  exercised  their  discretion  in  ascertaining  the 
amount  to  be  paid,  whether  this  Court  would  not  consider  it  a  simple  trust  to  be 
executed.  On  this  point,  however,  I  purposely  abstain  from  expressing  an)'  opinion, 
thinking  that  the  question  is  concluded  by  the  two  orders  of  August  1837  and  August 
1839,  which  have  been  acted  upon  from  that  time  down  to  the  present;  I  am  conse- 
quently compelled  to  say  that  I  can  make  no  order  on  this  petition  :  I  do  not,  however, 
think  that  this  is  a  case  for  costs. 


[233]    The  Attorney-General  v.  Blizard.    Nov.  6,  7,  Dec.  4,  1855. 

[S.  C.  25  L.  J.  Ch.  171  ;  1  Jur.  (N.  S.)  1195.    See  In  re  SI.  Botolph  WUlimt  Bishopsgate 
Parish  Estates,  1887,  35  Ch.  D.  151  ;  JFehster  v.  Smithey,  1887,  36  Ch.  D.  22.] 

Under  the  powers  of  an  Act  of  Parliament,  assented  to  by  the  Crown,  as  lord  of  a 
manor,  and  by  the  commoners.  King  George  the  Third  granted  to  the  vestry  of 
Richmond  a  portion  of  the  common  for  a  workhouse,  a  cemetery,  and  "  in  trust  for 
the  employment  and  support  of  the  poor  of  the  said  parish."  Held,  upon  the  con- 
struction of  the  Act  and  the  grant,  that,  although  this  was  a  charity,  the  income 
might  properly  be  applied  in  aid  of  the  poor  rates  and  so  in  relief  of  the  parish. 

This  was  an  information,  filed  by  the  Attorney-General,  upon  the  certificate  of  the 
Charity  Commissioners  against  the  vestry  of  the  parish  of  Kichraond,  in  Surrey, 
setting  forth  a  local  Act  of  the  25  Geo.  3,  c.  -41,  constituting  vestrymen  of  the  parish, 
with  power  to  build  a  workhouse  and  employ  and  maintain  the  poor,  and  authorizing 
their  Majesties  to  grant  to  the  vestry  a  part  of  "the  Pest  House  Common,"  and  the 
"  Hill  Common,"  discharged  of  all  right  of  common  for  building  a  workhouse  thereon, 
and  appropriating  a  new  burial-place  for  the  parish. 

The  information  then  set  forth  a  grant  of  their  Majesties,  dated  the  18th  of 
October  1786,  conveying  thirty-three  acres  of  the  commons :—"  In  trust,  as  to  that 
part  of  the  said  common  called  Pest  House  Common,  thereby  granted,  for  the  purpose 
of  building  a  workhouse  on  part  thereof,  and  for  appropriating  other  part  thereof  for 
a  new  burial-place  for  the  parish,  in  case  the  said  vestrymen,  or  any  thirteen  or  more 
of  them,  should  deem  any  part  of  the  aforesaid  common,  called  Pest  House  Common, 
thereby  granted,  fit  and  proper  for  a  burial-ground  ;  and  as  to  the  other  parts  of  the 
said  commons,  called  Pest  House  Common  and  the  Hill  Common,  thereby  granted,  in 
trust  for  the  emphiijment  and  support  of  the  iwor  of  the  said  parish."  To  be  held  of  the 
Crown  at  a  yearly  rent  of  7s. 

Part  of  the  lands  thus  granted  were  appropriated  as  a  site  of  a  workhouse,  part 
for  a  new  burial-ground,  and  [234]  the  rental  of  the  rest,  which  amounted  to  £488, 
and  was  expected  hereafter  greatly  to  increase  in  value,  was  "  applied  in  aid  of  the 
police,  poor  and  other  rates,  and  for  defraying  the  expenses  of  registration  of  x'oters 
and  the  ordinary  charges  and  expenses  of  the  parish." 

The  Inspector  of  Charities  having  reported  the  matter  to  the  Commissioners, 
application  was  made  to  the  vestrv,  suggesting  the  impropriety  of  the  present  mode 
of  applying  the  income  of  the  charity,  and  the  necessity  of  adopting  a  scheme  for  its 
application  exclusively  for  the  poor  of  the  parish.  The  vestry  replied  as  follows : 
"  The  vestry  consider  that  the  grant  of  the  land  was  intended  to  go  in  aid  of  the 
rates,  inasmuch  as  it  is  stated  to  be  for  the  purpose  of  building  a  workhouse  thereon 
for  a  burial-place,  and  for  the  employment  and  support  of  the  poor,  all  of  which 
purposes  must  otherwise  have  been  performed  at  the  expense  of  the  ratepayers.  And 
moreover,  as  a  consideration  for  the  grant,  the  freeholders  and  copyholders  gave  up 
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their  rights,  and  the  inhabitants  generally  surrendered  other  and  very  important 
rights.  The  vestry,  therefore,  consider  that  the  land  is  not  within  the  meaning  of 
the  charities  to  which  the  Charitable  Trust  Act  applies.  With  respect  to  any  scheme, 
therefore,  for  the  future  application  of  the  rents,  the  vestry  are  of  opinion  that  they 
cannot  depart  from  the  uses  pointed  out  by  the  grant,  one  of  which,  the  providing  a 
burial-ground,  is  now  in  active  execution." 

In  evidence  of  this  being  a  charity,  the  information  alleged  that  in  1844  an 
application  had  been  made  to  this  Court  for  a  scheme  for  granting  building  leases, 
which  was  done  in  184.5  ;  and  that  the  whole  of  such  proceedings  were  intituled  "In 
the  matter  of  the  [235]  Jikhmcmd  Pariah  Uhariti/  Land,  and  of  the  said  Special  Act." 

The  information  prayed  a  declaration  that  the  present  application  of  the  income 
was  inconsistent  with  the  Act  and  grant,  that  no  part  of  the  income  ought  to  be 
carried  to  the  general  account,  or  applied  in  aid  of  any  of  the  rates,  or  applied  in 
discharge  of  any  of  the  general  charges  and  expenses  of  the  parish,  that  the  same 
ought  to  be  applied  exclusively  for  the  benefit  of  the  poor  of  the  said  parish,  and  for 
a  scheme. 

This  being  the  outline  of  the  case,  it  is  now  necessary  to  go  through  the  provisions 
of  the  statute  of  the  25  Geo.  3,  c.  41,  in  detail.  The  previous  Act,  in  substitution  of 
which  the  Act  in  question  was  passed,  was  the  6  C4eo.  3,  c.  Ixxii.,  and  the  title  of  it 
was  this  : — "  An  Act  for  the  Relief  and  Employment  of  the  Poor,  and  for  Repairing 
the  Highways,  Paving,  Cleansing,  Lighting  and  Watching  the  Streets  and  other 
Places  in  the  Town  and  Parish  of  Richmond,  in  the  County  of  Surrey,  and  for 
Removing  and  Preventing  Annoyances,  Obstructions  and  Encroachments  therein,  and 
for  Shutting  Up  a  Road  from  the  late  Horsefeny  at  Kew  to  West  Sheene  Lane,  near 
Richmond  (ireen  ;  and  for  Amending  and  Keeping  in  Repair  the  Road  from  Kew 
Bridge  to  Richmond."  [Of  this  Act  the  Court,  in  giving  judgment,  observed,  "  It 
was  passed  merely  for  parish  purposes,  and  all  the  clauses  in  it  related  e.xclusively  to 
parish  purposes,  with  the  exception  of  shutting  up  the  road."] 

The  Act  of  25  Geo.  3  was  thus  intituled  : — "  An  Act  to  Repeal  Part  of  the  Act 
passed  in  the  Sixth  Year  of  His  present  Majesty  for  the  Relief  and  Employment  of 
the  Poor  of  the  Parish  of  Richmond,  in  the  County  of  Surrey,  and  other  Purposes  in 
the  said  Act  mentioned,  [236]  and  for  Making  New  Provisions  for  the  Relief  and 
Employment  of  the  Poor,  for  the  Repairs  of  the  Highways,  the  Paving,  Cleansing, 
Lighting  and  Watching  the  Streets  and  Other  Places  in  the  Town  and  Parish  of 
Richmond  aforesaid,  for  the  Removal  and  Prevention  of  Annoyances,  Obstructions 
and  Encroachments  therein,  for  Inclosing  Certain  Commons  or  Waste  Lands  within 
the  said  Parish  for  the  Use  of  the  Poor,  and  to  Enable  the  Vestrymen  of  the  .said 
Parish  to  Erect  a  Workhouse  thereon,  and  to  Purchase  Land  for  a  Burial-Ground,  and 
also  to  enable  His  Majesty  to  Shut  Up  a  Lane  within  the  said  Parish  called  Love 
Lane."  The  preamble,  after  referring  to  the  previous  Act,  proceeded  as  follows  : — 
"  And  whereas,  since  the  passing  the  said  Act,  great  inconveniences  ha\e  happened, 
and  the  several  provisions  in  the  said  Act  respecting  the  relief  and  employment  of 
the  poor,  the  repairs  of  the  highways,  the  paving,  cleansing,  lighting  and  watching 
the  streets  and  other  places  in  the  said  town  and  pai'ish  of  Richmond,  and  the  removal 
and  prevention  of  annoyances,  obstructions  and  encroachments  thereon,  are  found 
ineftectnal  to  answer  the  purposes  thereby  intended."  [The  title,  said  the  Court  in 
its  judgment,  therefore,  and  the  preamble  of  the  Act,  pointed  solely  and  exclusively 
to  parochial  purposes.]  The  2d  clause  appointed  certain  vestrymen  of  the  parish  ; 
the  3d  pro\  ided  for  the  meeting  and  election  by  the  inhabitants  :  the  4th  and  the 
sabse({uent,  down  to  the  20th,  related  to  their  qualifications,  powers,  duties,  mode  of 
contracting,  their  proceedings,  theii'  meetings,  the  payment  of  the  money  received  to 
the  treasurer  ;  the  20th  and  21st  sections  directed  them  to  appoint  collectors  of  the 
rates  and  assessments,  and  a  treasurer ;  the  22d  "  authorized  and  required "  the 
vestry,  annually,  to  make  two  distinct  rates,  one  for  the  relief  of  the  poor,  and  the 
other  for  repairing  the  highways,  upon  the  inhabitants  of  llicli  [237]  mond.  The 
subsequent  sections  specified  how  the  rates  were  to  be  paid  and  be  recovered  ;  the 
29th  enabled  them  to  appoint  watchmen  ;  the  31st  enabled  the  \  estrymen  to  regulate 
the  lighting  of  the  town  ;  the  32d  imposcil  fines  on  pei'sons  breaking  the  lamps  ;  the 
33d   to  the  36th  related  to  the  repairing  and  keeping  clean  the  streets  ;  the  37th 
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related  to  the  payment  of  the  expenses  of  watching,  lighting,  cleaning  and  repairing, 
the  streets  and  highways  ont  of  the  rates. 

It  will  be  observed  that,  up  to  this  point,  this  was  a  mere  Act  for  regulating  the' 
affairs  of  the  pari.sh,  and  was  closely  confined  to  that  purpose. 

Then  came  the  38th  section,  which  was  as  follows:  after  reciting  that  the  lease 
of  the  present  workhouse  of  the  parish  was  near  expiring,  and  the  building  was  very  ! 
much  out  of  repair  and  unfit  for  the  purposes  for  which  it  was  then  used,  and  that 
their  Majesties  were  willing  to  grant  part  of  the  commons  for  the  erection  of  a  proper 
workhouse  thereon,  it  was  enacted  that  the  vestry  should  have  power,  and  were 
authorized,  "  to  erect  and  build,  upon  any  part  of  the  commons  "  so  to  be  granted, 
"  one  or  more  houses  for  the  better  receiving,  maintaining  and  employing  the  poor  of 
the  said  pari.sh,"  and  the  vestry  wore  empowered  to  contract  for  building  such  work- 
house, "and  also  to  purchase  or  provide,  either  by  contract  or  otherwi.se,  from  time 
to  time,  such  furniture,  goods,  chattels,  provisions,  clothing,  utensils  and  materials 
whatsoever,  as  shall  be  thought  proper,  for  the  effectual  setting  to  work,  receiving, 
employing,  maintaining,  clothing  and  providing  for,  in  every  respect,  the  poor  of  the 
said  parish,  of  what  age,  sex  or  condition  .soever  they  be,"  and  pay  what  should 
become  due  thereon.  And  the  vestry  were  empowered  to  purchase  land  convenient 
for  a  burial-ground.  The  40th  vested  the  property  of  every  description,  for  the  time 
being,  in  [238]  the  workhouse,  in  the  vestrymen  ;  the  41st  empowered  the  vestry  to 
borrow  £3000  on  the  rates  raised  "for  the  relief  of  the  poor,"  and  the  following 
clauses  to  the  46th  related  to  the  securities  to  be  given,  and  the  morlc  of  liquidating 
the  same  out  of  the  rates ;  the  47th  enabled  the  vestrymen  to  apprehend  and  send  to 
the  workhouse  vagrants,  &c.  ;  the  48th  directed  that  such  persons  should  be  kept  to 
work  ;  the  49th  gave  a  power  to  piuiish  the  paupers  in  the  workhouse  ;  the  50th 
imposed  penalties  for  misconduct  of  officers  ;  the  51st  authorized  and  empowered  the 
vestry  to  keep,  maintain  and  employ,  &c.,  "  in  any  works,  trades,  manufactures  and 
employments  whatsoever,  all  and  every  the  poor  maintained  in  any  workhouse  or 
workhouses,  and  shall  and  may  provide  a  convenient  stock  of  Hax,  hemp,  wool,  cotton, 
thread,  iron,  stone,  wood,  leather,  or  other  materials  for  the  employment  of  the  poor 
received  into  such  house  or  houses,  and  for  that  purpose  only  "  to  set  up,  &c.,  any 
trade,  &c.,  in  such  house,  and  sell  the  goods  manufactured,  &c.,  by  such  poor  in  such 
workhouse.  The  52d  was  in  these  words : — "  And  be  it  further  enacted  that  all 
moneys  arising  from  any  work  or  labour  done  by  the  poor  in  such  workhouse  or  work- 
houses shall  go  in  <iiil  of  tlie  poor's  rate  and  other  moneys  raised  for  carrying  this  Act 
into  execution,  and  shall  be  made  use  of  for  the  purposes  therein  contained."  The 
next  section  enabled  the  vestry  to  punish  the  poor  in  the  workhouse  refusing  to  work, 
and  to  award  the  meritorious ;  the  56th  and  57th  related  to  the  relief  of  the  casual 
poor ;  the  59th  directed  the  penalties  be  paid  to  the  treasurer,  and  applied  to  the 
purposes  of  the  Act ;  the  60th  specified  the  mode  of  recovering  them. 

The  62d  clause  was  that  on  which  the  information  relied,  and  was  to  this  effect, 
"  And  whereas  there  are  two  commons  or  parcels  of  waste  ground  situated  in  the  [239] 
manor  of  Sheene,  otherwise  West  Sheene,  otherwise  Richmond,  one  known  bj'  the 
name  of  Pest  House  Common,  and  the  other  by  the  name  of  the  Hill  Common,  which 
commons  have  long  continued  in  an  uncultivated  state,  and  have  been  of  little  use  or 
advantage  to  those  having  a  right  of  common  in  the  manor  aforesaid  ;  "  and  reciting 
a  grant  in  1770,  of  the  manor  of  Sheene  to  Queen  Charlotte  for  life;  and  reciting 
that  their  Majesties  were  willing  to  grant  "and  the  freehold  and  copyhold  tenants 
having  a  right  of  common  were  desirous  to  inclose,  such  parts  of  the  said  commons  as 
ma}'  be  deemed  necessary  for  building  a  workhouse  thereon,  and  for  appropriating 
ground  for  a  new  burial-place  for  the  parish  of  Richmond  "  (in  case  the  vestry  should 
deem  part  of  the  said  commons  fit  and  proper  for  a  burial-ground),  "and  for  the 
employment  and  support  of  the  poor  of  the  said  parish,"  IT  WAS  ENACTED  that  their 
Majesties  might  grant  and  convey  to  the  vestry  "such  parts  of  the  said  commons  as 
should  appear  and  be  deemed  nece-s.sary  for  the  purposes  before  mentioned  ;  "  and  the 
vestry  wa«  authorized  after  the  making  the  grant  to  inclose  the  parts  of  the  common 
granted  "  for  the  purposes  before  mentioned,  or  either  of  them,  and  such  parts  of  the 
said  commons  so  inclosed  and  divided  shall  be  and  shall  l)e  considered  as  the  sole  and 
exclusive  property  of  the  vestry  of  the  parish  of  Richmond,"  and  should  be  held  by 
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the  vestrymen  for  ever,  discharged  from  all  right  of  common  whatsoever,  "in  trust  for 
the  jmrpo.ses  before  mentioned  or  either  of  them." 

The  65th  and  66th  sects,  directed  that  the  poor  of  Kew  should  be  received  into 
the  workhouse  to  be  built  at  Richmond,  and  treated  in  the  same  manner  as  the  poor 
of  Richmond  ;  the  68th  enabled  the  King  to  shut  up  a  lane  or  footway  called  Love 
Lane,  leading  from  the  north  end  of  Richmond  to  Kew,  and  the  last  section  made 
it  a  public  Act. 

[240]  The  information  now  came  on  upon  a  motion  for  a  decree. 
The  Solicitor-Gener.\l  (Sir  R.  Bethell)  and  Mr.  T.  H.  Terrell,  in  support  of 
the  information.  This  is  strictly  a  chanty  to  be  administered  by  the  vestry  of 
Richmond.  This  property  is  held  by  them  expressly  "in  trust,"  and  the  objects  of 
the  trusts  are  defined  to  be  the  poor,  and  for  the  supply  of  materials  for  their  employ- 
ment. The  62d  section  of  the  Act  is  express  ;  the  common  when  granted  is  to  be 
held  "  in  trust  for  the  purposes  before  mentioned,  or  either  of  them,"  and  those 
purposes  are  in  the  previous  section  stated  to  be  :  first,  for  building  a  workhouse ; 
secondly,  to  provide  a  new  burial-ground ;  and,  thirdly,  "  for  the  employment  and 
support  of  the  poor  of  the  said  parish." 

The  grant  by  the  King  follows  the  terms  of  the  Act ;  the  property  is  to  be  held 
"in  trust"  to  build  a  workhouse,  and   provide  a  burial-place  on  the    Pest   House 
Common,  and  as  to  the  other  parts  "  in  trust  for  the  employment  and  support  of  the 
1  poor  of  the  .said  parish." 

This  being  the  charitable  trust,  it  must  be  an  improper  disposition  of  the  rents 
I  to  apply  them  in  aid  of  the  poor  rates,  by  which  the  trustees  and  other  ratepayers 
are  relieved  and  benefited,  or  towards  the  general  charges  and  expenses  of  the  parish. 
'In  The  Attoriuii-General  v.  The  Corporation  of  Rochester,{\)  the  trusts  were  to  apply  the 
rents  for  a  provision  for  flax  and  hemp,  and  other  necessary  stuff  to  set  the  poor  of 
the  said  city  at  work,  according  to  the  statute  of  the  18th  Eliz. ;  the  Court  considered 
that  the  employment  of  the  surplus  rents  in  payment  of  the  parish  and  borough  rates 
was  improper,  and  could  not  be  allowed  to  be  continued,  and  a  scheme  was  directed. 

[241]  The  application  made  to  this  Court  in  1844  shews  that  the  vestry  con- 
sidered this  a  rhariti/  property,  for  the  proceedings  were  intituled,  "In  the  matter  of  the 
Eichmonil  J'arish  Chariti/  Lands." 

This  is  a  charity  for  the  benefit  of  the  poor  of  the  parish  generally  in  the  largest 
and  most  general  sense,  and  the  vestry  must  keep  the  income  of  this  charity  distinct 
from  the  ordinary  rates  provided  for  the  relief  of  the  poor.  They  cited  The  Attorney- 
[  General  v.  The  Corporation  of  Exeter  (2  Russ.  4.5,  and  3  Russ.  395). 
1  Mr.  R.  Palmer  and  Mr.  Selwyn,  contra.  This  is  not  the  case  of  a  voluntary  gift 
I  of  property,  simply  for  the  benefit  of  the  poor,  but  an  arrangement  between  the  lord 
\  of  a  manor  and  commoners  of  the  parish,  sanctioned  by  the  Legislature,  for  the 
i  application  of  a  portion  of  the  waste  to  parish  purposes,  and  for  the  benefit  and  relief 
of  the  contracting  parties.  The  commons  in  question  belonged  to  His  late  Majesty, 
I  as  lord  of  the  manor,  and  to  the  parishioners  having  commonable  rights  thereon  ;  and 
i  the  parish,  reijuiring  a  new  workhouse  and  cemetery,  it  was  arranged  that  they 
1  should  be  provided  for  out  of  the  waste,  and  part  of  the  consideration  given  by  the 
I  parish  was  shutting  up,  for  the  convenience  of  the  Crown,  the  lane  passing  from  Kew 
\  to  Richmond.  A  workhouse  having  been  provided,  provision  was  then  made  for  the 
\  employment  of  the  poor  therein  in  the  terms  of  the  statute  of  Elizabeth.  If  the 
I  lands  had  remained  in  their  original  state,  and  had  been  employed  by  the  parish 
■officers,  with  the  assent  of  the  Crown,  as  a  rope-walk  or  garden  or  dairy  land,  the 
i  Attorney-General  could  not  have  interfered  and  prevented  the  lands  or  the  profits 
; being  applied  to  paiish  purposes,  nor  could  he  have  deprived  the  parish  of  the  profits 
jOf  the  undertaking.  If  not,  how  can  he  inter-[242]feie  merely  because  an  arrange- 
iment  between  the  owners  has  been  sanctioned  by  Parliament!  This  is  an  attempt 
1  to  bring  parish  property  within  the  jurisdiction  of  the  Charity  Commissioners,  and 
to  convert  a  private  into  a  public  trust. 


(1)  Master  of  the  Rolls,  25  July  1853;  affirmed  by  the  Lords  Justices,  16  Feb. 
1854  ;  and  see  Attorneii-General  v.  fCilkinson,  I  Beav.  370  ;  Attorru'ij-General  v.  Clarke, 
■Ambl.  422  ;  Attoniei/-General  v.  Borill,  1  Phil.  762. 
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The  preamble  and  every  clause  in  the  Act  tend  one  way,  and  shew  that  it  passed 
for  the  better  enabling;  the  vestry,  elected  Ijy  the  parish,  to  manage  the  parochial 
affairs.  The  old  worKhoiise  was  an  ordinary  public  poorhouse,  the  new  one  is 
substituted  for  it,  and  the  same  may  be  said  of  the  burial-groiiiid.  The  Act  expressly 
directs  that  the  monej'S  to  be  received  from  the  profits  of  the  work  "shall  go  in  aid  of 
the  poor  rates  "  (s.  02),  and  all  the  moneys  are  to  be  paid  into  a  common  fund,  but  if 
the  informant's  contention  be  correct,  the  vestry  must  keep  the  mone\',  the  accounts 
and  the  income  separate  and  apart  from  the  parish  moneys,  accounts  and  income,  and 
they  must  be  separately  applied,  a  thing  altogether  contrary  to  the  meaning  of  the 
Act  and  the  intention  of  the  contracting  parties,  and,  in  truth,  a  thing  perfectly 
impossible. 

The  other  clauses,  and  the  whole  scope  of  the  Act,  shew  that  this  is  a  parish  Act, 
and  that  the  trusts  are  strictly  parochial.  Thus  the  40th  clause  vests  the  pioporty 
of  every  description  in  the  workhouse  in  the  vestry  exactly  as  in  ordinary  cases  it  is 
vested  in  the  overseers.  The  41st  gives  power  to  raise  money  for  the  purposes  of  the 
Act  by  rates,  and,  by  the  42(1,  the  money  so  borrowed  is  to  be  paid  out  of  the  rates ; 
the  51st  authorizes  the  employment  of  the  poor,  and  the  52d  provides  that  the  money 
arising  therefrom  shall  go  "in  aid  of  tlir  poor  ratrs."  One  common  fund  seems  to  be 
provided  to  meet  the  parish  wants. 

The  continued  custom  from  the  passing  of  the  Act  to  [243]  the  present  time 
shews  the  meaning  and  true  interpretation  of  the  Act. 

Attorneij-General  v.  Heelii  (2  Sim.  it  St.  07) ;  Attorneij-General  v.  The  Corpomtiiw  of 
Benoick-upon-Tweed  (Tamlyn,  239) ;  and  the  Poor  Law  Statutes  (3  Chitty's  Stat.  (Wei. 
it  Beavan's  edition),  634)  were  also  cited. 

Mr.  Terrell,  in  reply. 

The  M.\stek  of  the  Rolls  reserved  judgment. 

Dec.  4.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  an  information, 
filed  ex  officio  by  Her  Majesty's  Attorney-General,  in  consequence  of  a  certificate 
by  the  Charity  Commissioners  of  24th  July  1^*54,  stating  matters  specially  to  the 
Attorney-tteneral,  and  thereby  suggesting  to  him  the  propriety  of  calling  for  the 
interference  of  this  Court  accordingly. 

The  Attorney-General,  by  his  information,  prays  a  declaration  that  the  appropria- 
tion of  the  income  of  this  charity  is  at  variance  with  the  proper  objects  of  it,  and| 
with  the  Act  of  Parliament  establishing  it,  and  asks  for  a  scheme  for  the  future: 
application  of  the  income  of  the  charity,  for  an  injunction  to  restrain  the  future] 
application  of  it  as  at  present,  and  for  an  account  of  the  rents  of  it. 

The  land  was  given,  and  the  trusts  on  which  it  was  to  be  held  were  declared  by 
the  statute  of  the  25th  Geo.  3,  c.  41.  The  contest  is,  whether  these  trusts  are  for 
the  relief  of  the  poor,  in  aid  of  the  poor  rates,  and  other  parochial  burdens  of  the 
parish  of  Richmond,  in  Surrey,  or  whether  these  trusts  are  for  the  poor,  wholly 
independent  of  the  rates  and  other  parochial  burdens  and  purposes.  I  think  it 
material  to  observe  that,  in  either  event,  the  trusts  are  charitable,  and  that  thia 
Court  will,  [244]  when  called  upon,  see  that  the  income  of  the  land  is  duly  applied 
according  to  the  charitable  trusts  of  it,  whether  they  are  for  the  benefit  of  the  parish, 
or  whether  they  are  for  the  benefit  of  the  poor  exclusively  of  the  parish.  I  think  it 
the  more  necessary  to  make  this  observation,  because,  in  my  opinion,  notwithstanding 
the  respect  I  naturally'  feel  for  the  certificate  of  the  Charity  Commissioners,  and  the 
rx  officio  information  of  the  Attorn ey-lxeneral  filed  in  consequence  of  such  certificate, 
the  whole  proceeding  is  founded  on  a  misapprehension,  arising,  in  a  great  measure, 
from  the  want  of  a  proper  appreciation  of  the  circumstances. 

The  whole  question  depends  on  the  construction  of  the  statute  25  Geo.  3,  which 
I  shall  go  through  in  detail ;  but,  before  doing  so,  I  think  it  material  to  refer  to  the 
Act  of  6  Geo.  3,  in  substitution  for  which  the  Act  in  question  was  passed.  It  relates 
exclusively  to  parish  purposes,  with  the  exception  of  shutting  up  a  certain  road. 
The  Act  of  25  Geo.  3  repeals  this  statute,  and  it  is  thus  intituled — [The  Master  OF 
the  Rolls  then  stated  the  effect  of  the  various  clauses  of  the  Act,  reading  the  38th 
section  and  the  50th  and  51st.     (See  23  Beav.  238.)] 

If  any  doubt  could  have  arisen  from  the  other  parts  of  the  Act,  these  two  sections 
would,  in  my  opinion,   have  been   sufficient  to  determine  what  the  character  and 
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nature  of  this  charity  was  to  be,  and  what  the  trusts  were  of  the  income  to  be  derived 
from  the  land  given.  The  question  is,  were  these  trusts  for  the  benefit  of  the  poor 
(so  to  be  received  into  the  workhouse)  apart  and  distinct  from  the  parish,  or  were 
they  to  be  for  the  benefit  of  the  pari.sh  and  in  aid  of  its  burdens  /  If  the  former,  and 
the  poor  to  be  admitted  were  to  be  treated  without  any  view  to  general  parochial 
purposes,  they  [245]  would  have  been  treated  in  a  manner  wholly  foreign  to  the 
whole  scope  and  purpose  of  this  Act ;  they  must,  in  that  case,  have  been  treated 
somewhat  in  the  character  of  almspeople ;  but  how  inconsistent  with  such  an  idea  is 
the  fact  that  they  are  compellable  to  work  by  punishment  at  the  will  of  the  vestry- 
men, and  that  the  produce  of  their  labour  is  to  be  taken  from  them  and  sold,  and 
the  money  arising  therefrom  is  not  to  be  applied  for  their  benefit,  but  to  go  in  aid  of 
the  poor  rates. 

The  62d  is  that  on  which  the  information  relies,  it  is  to  this  effect — [His  Honor 
read  it.  (See  23  Beav.  238.)]  The  words  used,  are  "  for  the  employment  and  support  of 
the  poor  of  the  parish  ; "  the  question  then  arises,  how  are  the  poor  to  be  employed 
and  supported  '  The  answer  is,  in  the  manner  specified  in  the  remaining  sections  of 
the  Act,  viz.,  they  are  to  be  employed  in  compulsory  work  in  the  workhouse  for  the 
benefit  of  and  in  aid  of  the  poor  rates. 

I  shall,  however,  return  to  the  consideration  of  these  words  when  I  have  noticed 
Jthe  remaining  sections  of  the  Act.  [His  Honor  ne.xt  adverted  to  the  remaining 
ji  sections.] 

'       I  declare  that,  after  the  most  attentive  perusal,  I  have  been  wholly  unable  to 
!  discover  anything  that  should  make  this  gift  other  than  a  gift  in  trust  for  the  benefit 
of  the  parish  of  Kichmond,  in  the  manner  there  specified. 

Assuming  it  to  be  perfectlj'  clear  that  a  gift  simply  "  for  the  employment  and 
support  of  the  poor  of  a  parish  "  would  not  enable  the  produce  or  income  arising  from 
that  gift  to  be  employed  in  aid  of  the  ratepayers,  that  principle  cannot  regulate  a  case 
'  such  as  the  present,  where  the  gift  itself  proceeds  to  specify  the  particular  employ- 
'  ment  and  support,  for  the  purpose  of  providing  which  the  gift  is  made.  Here  the 
f  words  "  employment  [246]  and  support "  are  specified  in  the  provisions  of,  and  are 
!  explained  by  the  nature  and  effect  of  the  whole  Act.  Thus  the  title  of  the  Act  is, 
I  "For  the  Relief  and  Employment  of  the  Poor  of  the  Parish  ;  "  and  the  word  "relief" 
'  appears  to  me,  throughout  this  Act,  to  point  to  the  .same  end  as  the  word  "support," 
'  although,  unless  received  into  the  house,  the  poor  would  not  be  wholly  supported  by 
,  the  parish. 

I  The  Act  then  specifies  how  persons  are  to  be  relieved  and  employed,  that  is,  they 
I  are  to  be  relieved  by  the  levying  of  rates  from  the  inhabitants  able  to  pay  them,  which 
I  are  to  go  into  and  form  a  common  fund,  with  certain  matters  afterwards  specified,  and 
j  out  of  the  fund  so  created  a  sufficient  sum  is  to  be  applied  for  the  support  or  relief  of 
]  the  poor  who  are  incapable  of  supporting  themselves. 

I        This  being  the  mode  in  which  they  are  to  be  supported,  how  then  are  they  to  be 

I  employed  ?     Why,  they  are  to  be  employed  Ijy  being   compelled    to   work  at  the 

i  workhouse  at  the   will   of   the   vestrymen,   who  may,  by  punishment,   enforce   the 

performance  of  this  work,  and  the  produce  of  it  is  to  be  sold  and  the  money  applied 

"  in  aiil  of  the  poor's  rates ; "  that  is,  the  rates,  the  money  arising  from  the  sale  of 

the  produce  and  the  labour  of  the  poor  in  the  workhouse  are,  together  with  the 

I  penalties,  to  form  the  common  parochial  fund  in  the  hands  of  the  treasurer. 

'         What  limit  is  there  imposed  by  this  Act  as  to  the  mode  in  which  the  vestrymen 

•  mif'ht  employ  the  poor  in  the  workhouse  'I     Might  they  not  employ  them  in  digging 

1  and  planting  the  ground  as  a  garden,  as  well  as  within  the  walls  of  the  workhouse 

I  itself?     If  they  might,  still  the  produce  of  their  labour  was  to  go  in  aid  of  the  poor 

I  rates,  that  is,  the  produce  derived  from  the  use  of  the  [247]  laud  granted  was  to  be 

i  so  applied.     It  was  suggested  that  it  might  have  been  used  for  a  rope-walk,  or  for 

1  pasturing  cattle.     I  see  nothing  in  the  Act  to  prevent  it,  and  if  so,  the  produce  would 

j  clearly  have  gone  to  the  purposes  of  the  Act,  viz.,  to  the  common  parochial  fund.     In 

!  fact,  this  is,  throughout,  a  mere  parish  Act,  in  some  respects  of  an  unusual  character, 

but  still  a  mere  parish  Act,  to  regulate  the  parish  of  Kichmond. 

It  is  no  slight  matter  also,  in  a  case  of  this  description,  that  the  conduct  of  the 
vestrymen  and  the  application  of  the  produce  of  the  land  seems  to  have  been  uniform 
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from  the  passing  of  the  Act  till  the  present  time,  viz.,  for  seventy  years,  during  which  , 
time  it  has  never  for  one  moment  been  supposed  by  anyone,  till  the  Charity  Com- 
missioners gave  this  certificate,  that  the  trusts  for  which  this  land  was  given,  and  the 
purposes  for  which  the  income  of  it  were  to  be  ai)plied,  were  other  than  parochial 
trusts  and  parochial  purposes. 

It  would  seem  to  me  (as  I  suggested  at  the  commencement  of  my  observations)  as 
if  this  information  had  arisen  out  of  a  misapprehension  of  what  is  the  meaning  and 
extent  of  the  word  "charity"  or  "charitable  trust,"  as  applied  to  these  cases;  a  mis- 
apprehension not  confined  to  the  Charitv  Commissioners,  but  participated  in,  if  not 
by  the  vestrymen,  at  least  by  their  vestry  clerk.  This  is  shewn  b}'  the  communica- 
tions on  both  sides,  set  forth  in  the  information.  Both  parties  seem  to  have  thought 
that,  if  it  could  be  proved  that  the  land  had  been  given  for  charity  purpo.ses,  it  could 
not  be  applied  towards  the  relief  of  parochial  burdens.  Accordingly,  great  reliance 
seems  to  have  been  placed  by  the  Charity  Commissioners  on  a  fact,  which  is 
prominently  put  forward  in  the  information,  though  (as  indeed  was  to  be  expected 
from  the  counsel  engaged)  not  much  in  the  argument,  but  which  appears  to  me  [248] 
to  be  wholly  immaterial.  The  fact  is  this  :  that  in  December  1844  an  application  was 
made,  under  the  52  Geo.  3,  c.  101,  to  this  Court,  to  approve  of  a  scheme  for  granting 
building  leases  of  these  charity  lands,  after  which  a  .scheme  was  approved  and  the 
property  let  on  building  leases  accordingly. 

It  is  the  rule  of  this  Court  that  a  long  lease,  such  as  would  be  required  for 
building  purposes,  and  which  is  a  partial  alienation  of  charity  property,  cannot  be 
validly  made  without  the  sanction  either  of  Parliament  or  of  this  Court.  The  Act 
which  gave  the  land  gave  no  such  power,  and  therefore  the  vestrymen,  who  are  the 
trustees  of  this  charity,  came  to  the  Court  of  Chancery  and  obtained  its  sanction,  for 
the  purpose  of  enabling  them  to  grant  building  leases.  This  application  was  regular 
and  necessary  ;  the  mistake  made  is,  in  supposing  that  this  application  to  Chancery 
could  vary  or  affect  the  original  trusts  of  the  charity.  That  this  land  was  charity 
land  given  in  trust  for  public  charitable  purposes  cannot  be  disputed,  even  assuming 
that  my  construction  is  correct,  and  that  the  trusts  on  which  the  land  in  question  is 
given  are  to  relieve  the  burdens  of  the  parish  of  Richmond.  If  it  had  not  been  given 
by  statute,  it  would  have  been  within  the  Statute  of  Mortmain. 

Money  and,  subject  to  the  provisions  of  the  Mortmain  Act,  land  given  for  the 
benefit  of  a  parish  and  in  aid  of  their  general  parochial  burdens  is  a  perfectly  good  and 
valid  charitable  trust,  and  one  which  will  be  enforced  by  this  Court,  although  foi'  the 
benefit  of  ratepayers.  In  fact,  the  relief  of  public  burdens,  as  the  payment  of 
fifteenths,  of  setting  out  soldiers,  and  of  other  ta.xes,  is  one  of  the  branches  of  charity 
specified  in  the  preamble  of  the  statute  of  Elizabeth  (-43  Eliz.  c.  4).  This  miscon- 
ception seems,  as  I  have  observed,  to  have  extended  [249]  to  the  Defendants,  for  the 
information  states  that,  by  the  reply  of  the  vestry  clerk  to  the  application  of  the 
Charity  Commissioners,  he  disputes  the  charitable  nature  of  the  trusts  created  by  the 
provisions  of  the  Act  of  Parliament,  instead  of  being  satisfied  with  saying  that  the 
trusts  on  which  the  land  was  given  were  duly  and  properly  performed.  I  entertain 
no  doubt  but  that  the  land  is  held  on  charitable  trusts  within  the  meaning  of  the 
Charitable  Trusts  Act,  and  that  if  the  income  of  it  were  misapplied,  as,  for  instance, 
if  the  income  of  it  had  been  applied  in  the  building  of  almshouses,  and  in  the  support 
therein,  in  idleness,  of  a  few  favoured  almspeople,  or  for  other  purposes  wholly 
foreign  to  the  parish  of  Kichmond  and  the  trusts  specified  in  the  Act,  that  this  Court 
would  interfere  at  the  instance  of  the  Charity  Commissioners.  But  my  decision  is, 
that  on  the  evidence  before  me,  the  income  does  not  appear  to  have  been  misapplied, 
but  that  it  appears  to  have  been  applied  in  aid  of  the  poor  rates  of  the  parish  of 
Kichmond,  which,  in  my  opinion,  was  the  charitable  trust  for  which  this  land  was 
granted,  and  which  is  specified  by  the  provisions  of  the  statute  in  question,  and  that, 
if  otherwise  employed,  this  Court  would,  if  called  upon,  interfere  to  prevent  such 
employment. 

I  abstain  from  going  into  any  question,  whether  the  parish  of  Richmond  was  a 
purchaser,  by  the  surrender  of  the  rights  of  common  given  up  by  the  parishioners 
when  the  grant  was  made.  I  think  it  only  material  to  say  that,  this  being  a  suit  for 
the  purpose  of  rectifying  the  mal-administration  of  this  property,  it  appears  to  me  to 
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have  been  and  to  be  administered  according  to  the  trusts  on  which  it  was  given 
seventy  years  ago,  and  on  which  it  has  constantly  since  been  administei'ed. 
The  result  is,  that  the  information  must  be  dismissed. 


[250]     In  re  Hallett.     Nov.  26,  Dec.  3,  1855. 

Taxation  ordered,  at  the  instance  of  a'stuis  qui'  trust,  of  a  bill  incurred  in  respect  of  a 
trust  estate  by  trustees,  both  being  now  dead  ;  but  any  balance  due  from  the 
solicitor  was  ordered  to  be  paid  into  Court,  to  a  separate  account  and  not  to  the 
Petitioners. 

In  1817,  upon  the  marriage  of  Mr.  and  Mrs.  Barnard,  some  property  had  been 
settled  on  the  usual  trusts  for  themselves  and  their  children. 

Mr.  Hallett,  who  had  been  employed  as  solicitor  of  the  trust,  had  received  part  of 
the  trust  moneys,  and  had  been  the  solicitor  in  a  suit  in  which  Mr.  Newman  and  Mr. 
Ainger  had  been  appointed  new  trustees,  through  his  instrumentality. 

Ainger  died  in  1S48,  and  Xewman  was  stated  to  have  died  in  1852,  but  the  ceduix 
que  trust  alleged  that  they  were  totally  unacquainted  with  Newman,  and  utterly 
ignorant  where  he  died,  or  who  were  his  legal  personal  representatives.  They  stated 
they  had  repeatedly  applied  to  Hallett  to  afford  them  such  information,  with  a  view 
ito  obtain  an  order  for  the  taxation  of  the  trust  bills  of  costs,  and  the  delivery  of  the 
trust  accounts,  at  the  instance  of  the  persons  entitled,  at  law,  to  require  the  payment 
of  what  should  be  found  due  on  the  balance  of  the  accounts  and  the  taxation  of  the 
;  bills  of  costs,  and  if  necessary  to  obtain  the  appointment  of  new  trustees  for  that 
purpose,  but  that  Hallett  refused  to  afford  them  any  such  information. 

The  parents  and  children  (the  ccstuis  que  trusts  under  the  settlement)  presented  a 
! petition  for  the  taxation  of  the  trust  bills  of  costs,  under  the  C  &  7  Vict.  c.  73,  s.  39, 
luthorizing  taxation  at  the  instance  of  the  party  chargeable.  These  bills  of  costs  were 
I  mixed  up  with  other  bills  against  Mr.  Barnard  personally.  The  petition  prayed,  as 
[Lisual,  the  payment  of  the  [251]  balance  of  the  trust  funds  by  the  solicitor  to  the 
[Petitioners.  The  question  was  as  to  the  right  to  taxation,  and,  incidentally,  a 
[question  arose,  as  to  what  was  to  be  done,  in  case  anything  should,  under  the  usual 
jrder,  be  found  due  from  the  solicitor  to  the  trust. 

Mr.  R.  Palmer  and  Mr.  V.  C.  Knight,  in  support  of  the  petition. 

Mr.  Roupell,  contrk. 

The  Ma.stek  of  the  Rolls  [Sir  John  Romilly].  It  is  clear  that  an  order  for 
:axation  must  be  made,  subject  to  the  question  of  costs,  as  to  which  I  will  read  the 
!  itRdavits. 

j  It  is  admitted  by  Mr.  Palmer  that  I  cannot  order  the  money  found  due  from  the 
■iolicitor  to  be  paid  to  the  Petitioners,  for  if  it  were  paid  over,  that  would  be  no 
'  ndemnity  to  the  solicitor  against  any  breach  of  trust. 

'       If  any  balance  should  appear  to  be  due  from  the  solicitor  in  respect  of  the  trust 
Isstate,  I  must  direct  it  to  be  paid  into  Court  to  an  account  to  be  intituled  "  The  Trusts 
)f  the  Marriage  Settlement  of  Mr.  and  Mrs.  Barnard."     I  will  afterwards  state  what 
'[  will  do  as  to  costs. 

1      Dec.  3.     The  Master  of  the  Rolls  said  that  he  was  not  satisfied  as  to  the 

conduct  of  either  party,  and  though  he  had  somewhat  waivered  in  opinion  on  the 

! natter,  he  had  ultimately  come  to  the  conclusion,  after  taking  into  consideration  the 

•ontlict  of  the  evidence,  that  the  proper  course  would  be  to  give  no  costs  to  either 

ide  of  the  petition. 


[252]     Vivian  v.  Mortlock.     Dec  11,  12,  1855. 

construction  of  the  word  "residue." 

^feme  corcrtc  had  power  by  will  to  appoint  a  trust  fund,  of  which  £2000  was  payable 
immediately,  and  the  remainder  subject  to  her  husband's  life  interest  therein.  She 
appointed  the  £2000,  and  directed  the  trustees,  after  the  decease  of  the  husband, 
to  stand  possessed  of  the  "  residue  '  of  the   stock,  after  payment  thereout  of  the 
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£2000,  upon  trust  to  pay  £5700  as  the  hiisbaiui  should  ;ii)point,  and  to  apply  the 
residue  in  payment  of  a  number  of  legacies.  The  husband  appointud  the  £5700  to 
himself.  Hold,  notwithstanding  there  was  a  probal)ility  that  the  fund  would  prove 
insufWcient  for  the  payment  of  all  the  legacies,  that  he  was  entitled  to  immediate 
payment  of  the  £5700.  The  "residue"  applicable  to  the  payment  of  the  legacies 
(other  than  the  £5700)  being  held  to  mean  simply  what  remained  after  payment 
of  the  £5700,  and  not  a  proportionate  share  of  the  fund. 

By  the  marriage  settlement  of  the  Plaintiff  and  his  wife  divers  sums  of  stock  were 
vested  in  trustees,  upon  trust  to  pay  the  income  to  the  wife  during  their  joint  lives, 
and  to  the  survivor  for  his  or  her  life,  and  from  and  after  the  decease  of  the  FlaintiflF, 
and  in  case  there  should  be  no  issue  and  the  wife  should  predecease  him,  upon  trust 
to  pay  the  capital  stock  to  such  persons  as  the  wife  should  by  will  appoint,  and  as  to 
£2000  to  be  raised  thereout,  upon  trust  to  pay  the  same  in  the  Plaintitt's  lifetime, 
notwithstanding  his  life  interest,  to  such  persons  as  the  wife  should  by  will  appoint. 

There  was  no  issue  of  the  marriage.  The  wife  predeceased  the  Plaintift',  and  by 
her  will  appointed  the  £2000  to  be  paid  immediately  after  her  decease,  and  she 
directed  the  trustees,  from  and  immediately  after  the  death  of  the  Plaintiff,  to  stand 
possessed  of  the  residm  of  the  trust  fund,  after  payment  thereout  of  the  £2000,  upon 
trust  to  raise  and  pay  the  sum  of  £5700  to  such  persons  as  the  Plaintiff  should  by 
deed  or  will  appoint,  and  to  pay  over  to  certain  persons  all  the  residue  of  the  trust 
fund,  to  be  applied  in  payment  of  certain  legacies,  partly  charitable.  And  the 
testatrix  declared  that  in  case  the  trust  funds  thereby  appointed  should  bo  insutticient 
for  the  payment  of  all  the  legacies  given  by  the  will,  the  deficiency  should,  in  the  first 
place,  be  made  [253]  good  out  of  the  charity  legacies  which  should  accordingly  abate. 

The  charity  legacies  amounted  to  £3000  and  the  other  legacies  to  £31,700,  and 
the  trust  funds,  at  the  then  price  of  stock,  would  produce  about  £33,700,  leaving  a 
margin  of  only  about  £2000  over  the  ordinary  legacies,  and,  by  a  fall  in  the  price  of 
the  stock,  it  might,  at  the  death  of  the  Plaintiff,  be  insufficient  to  pay  the  ordinary 
legacies  in  full. 

On  the  death  of  the  wife,  the  trustees  paid  the  £2000,  but  they  refused  to  pay  the 
£5700  to  the  Plaintiff,  who  by  deed  had  appointed  that  sum  to  himself,  on  the 
ground  that,  although  in  case  of  a  deficiency,  the  charity  legacies  were  to  abate  first, 
still  there  might,  at  the  death  of  the  Plaintiff,  be  a  deficiency,  to  be  borne  in  part  by 
the  £5700  legacy,  and  if  that  should  so  happen,  they,  the  trustees,  would  have  to 
bear  the  loss,  in  case  they  now  paid  that  legacy  in  full. 

The  Plaintiff,  however,  being  entitled  both  to  the  income  and  the  principal,  claimed 
immediate  payment  of  the  £5700. 

Mr.  Roupell  and  Mr.  Shapter,  for  the  Plaintiff,  contended  that  the  word  "residue" 
was  to  be  taken  in  its  proper  and  correct  sense,  as  meaning  what  remains  of  a  fund 
after  the  withdrawal  of  a  part,  and  not  as  meaning  a  definite  share  of  it ;  Carter  v. 
Tagpart  (16  Sim.  423);  Falkner  v.  Biitler  (Ambl.  514);  that  the  Plaintiff,  being 
entitled  to  the  capital  of  £5700  and  to  the  intermediate  income  of  it,  was  entitleu 
to  the  immediate  payment  of  that  sum;  Barford  v.  Street  (16  Ves.  135);  Irwin  v. 
Farrer  (19  Ves.  86) ;  M'Queen  v.  Farquhar  (11  Ves.  467) ;  Firmin  v.  Pulhatn  (2  De  G. 
&  Sm.  99) ;  that  persons  [254]  entitled  to  a  future  payment  of  capital  have  a  right  to 
have  the  fund  appropriated  for  that  purpose,  and  if  they  are  entitled  to  all  the  inter- 
mediate income  also,  they  have  a  right  to  immediate  payment;  Green  v.  Fi{/ot  (1  Bro. 
C.  C.  103 ;  1  Rop.  Leg.  793  (3d  ed.)) ;  and  that  the  Court  docs  not  speculate  on  the 
price  of  stocks  ;  GiUihrand  v.  Goold  (5  Sim.  156). 

Mr.  Lloyd  and  Mr.  Baggallay,  for  the  executors  of  the  wife.  The  residue  in  this 
case  means  a  definite  share;  Paije  v.  Leapingwell  (IS  Ves.  463;  and  see  Read  v. 
Slraiiftuw/s,  14  Beav.  139;  Petre  v.  Petre,  lb.  197;  Hewitt  v.  George,  IS  Beav.  522). 
There  can  be  no  union  of  the  interest  or  the  income  and  the  capital  of  the  £5700  to 
defeat  the  intent  of  the  testatrix,  who  meant  that  her  husband's  appointee  should  not 
enjoy  the  capital  until  after  his  death,  and  that  the  fund  should  be  distributed, 
according  to  the  value  of  the  stock,  at  his  death.  The  doctrine  as  to  appropriation 
and  payment  is  useful  in  administration  suits,  in  order  to  provide  for  the  legacies 
and  ascertain  the  residue,  but  it  has  no  application  to  this  case. 
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Mr.  R.  Palmer  and  Mr.  Piggott,  for  the  trustees  of  the  settlement. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  ordered  the  £5700  to  be  raised 
and  paid  to  the  Plaintiff  immediately,  and  the  costs  to  be  paid  out  of  the  residue. 
The  rest  of  the  funds  to  be  transferred  into  Court,  and  the  income  to  be  paid  to  the 
Plaintiff  for  life  or  until  further  order. 


[255]     Tennant  v.  Heathfield.     Dec  11,  12,  1855. 

[S.  C.  25  L.  J.  Ch.  197  ;  2  Jur.  (X.  S.)  33.] 

•As  a  general  rule,  when  a  bequest  is  to  take  effect  after  the  failure  of  a  prior  gift,  the 
'      total  failure  of  the  latter  does  not  prevent  the  ulterior  bequest  taking  effect. 
Distinction  between  a  series  of  limitations  all  dependent  on  the  same  contingency,  and 
successive  limitations,  each  intended  to  take  effect  upon  the  failure  of  all  those 
!      prior  to  it. 

I  Gift  to  A.  for  life,  and  after  her  decease  to  her  children,  and  in  case  of  their  death 
!  before  the  vesting  of  their  shares,  in  trust  for  her  next  of  kin.  The  daughter 
I      never  had  any  children.     Held  that  her  next  of  kin  were  nevertheless  entitled. 

I        The  testator  gave  one-third  of   his  residuary    personal   estate   in    trust   for   the 

li separate  use  of  his  daughter  Sarah,  the  wife  of  the  Rev.  Robert  Style,  for  life,  and 

'  after  her  decease  in  trust  for  her  children,  as  she  should  appoint,  and  in  default  of 

[appointment,   in  trust  for  the  children  in   equal  shares  as  follows: — "To  be  paid, 

'  transferred  or  assigned  to  such  child  or  children  in  maimer  following  (that  is  to  say), 

to  a  son  or  sons  at  his  or  their  age  or  ages  of  twenty-one  years  respectively,  or  to  be 

sooner  advanced  or  paid  for  or  towards  his  or  their  preferment  or  advancement  in  the 

'  world  respectively,  at  the  disci'etion  of  my  trustees,  and  to  a  daughter  or  daughters  at 

i  her  or  their  age  or  ages  of  twenty-one  years  or  day  or  days  of  marriage  respectively, 

j  which  shall  first  happen.     Provided  always,  and  I  do  hereby  declare  my  will  to  be, 

I  that  in  case  such  child  or  any  of  such  children,  being  a  son  or  sons  shall  attain  his, 

I  her  or  their  age  or  ages  of  twenty-one,  or  being  a  daughter  or  daughters  shall  attain 

'  such  aye  or  be  married  in  the  lifetime  of  their  mother,  the  other  shares  of  such  child 

'  or  children  respectively  of  or  in  the  trust  moneys,  and  as  well  by  survivorship  or 

otherwise,  shall,  from  thenceforth,  be  considered  as  vested  in  such  child  or  children 

I  respectively,  and  be  transmissible,  but  shall  not  be  paid  till  after  the  death  of  his  or 

I  their  mother  respectively.     Provided  also,  and  I  do  hereby  likewise  declare,  that  in 

default  of  such  direction  or  appointment  as  aforesaid,  and  in  case  such  child  or  all 

or  any  of  such  children  of  my  daughter  Sarah  shall  happen  to  die  before  his,  her  or 

their  share  or  shares  respectively  of  [256]  or  in  the  said  trust  moneys  shall  become 

vested  as  aforesaid,  my  said  trustees,  Ac,  "  shall  stand  possessed  or  interested  in  the 

trust  moneys  so  given  to  them,  in  trust  for  my  daughter  Sarah  as  aforesaid,  or  so 

much  thereof  as  with  respect  to  a  son  or  sons  shall  not  have  been  sooner  advanced  or 

paid,  or  as  to  which  no  such  direction  or  appointment  shall  he  made  as  aforesaid,  in 

trust  for  the  next  of  kin  nf  ini/  ilaiu/hter  Sarah  at  the  time  of  her  decease,  according  to 

the  Statute  of  Distribution  of  Intestates'  Personal  Estates,  exclusive  of  her  said  present 

I  or  any  future  husband. 

Sarah  Style  died  in  February  1855,  without  ever  having  had  any  child.  She  left 
.  the  Plaintiffs  her  sole  next  of  kin,  who  claimed  the  trust  fund,  and  they  filed  their 
■  bill  to  compel  a  transfer. 

To  this  bill  the  Defendants,  the  trustees,  filed  a  demurrer. 
;  Mr.  iioupell  and  Mr.  Ivawlinson,  in  suppoi't  of  the  demurrer.  The  next  of  kin  of 
I  Sarah  Stylo  take  no  interest  in  the  fund,  which  belongs  to  the  next  of  kin  of  the 
1  testator.  The  gift  to  the  next  of  kin  is  dependent  on  the  previous  gift  taking  effect 
I  and  afterwards  failing,  and  as  the  prior  gift  never  took  effect,  the  ulterior  gift  never 
had  any  operation.  The  condition  is  to  be  construed  strictly,  and  therefore  the  gift 
to  the  next  of  kin  of  Sarah  Style  did  not  take  effect,  inasmuch  as  they  could  not  take 
I  through  the  prior  limitation.  In  i'lidencood  v.  Il'inff  (4  De  tJ.  M.  iV;  (J.  633,  atffrming 
I  19  Beav.  -159),  it  was  contended  that  there  was  a  series  of  limitations,  and  that  if  the 
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previous  limitations  failed  to  take  effect  the  fund  was  to  ^o  to  Wing,  that  it  was  in 
fact  not  a  gift  upon  condition,  but  one  of  a  series  of  limitations,  [257]  but  the 
argument  failed.  The\'  referred  to  Jonts  v.  Jfestcomh  (Prec.  Ch.  316);  Dae  d.  Watson 
V.  Shijijiliaid  (1  Dougl.  75),  which  was  a  demise  of  lands  to  the  testator's  daughter,  if 
she  survived  her  husband  for  life,  and  after  death  to  certain  uses ;  the  daughter  died 
before  the  husband  ;  and  it  was  held  that  the  limitations  over  did  not  take  effect; 
and  to  Awlree  v.  H'urd  (1  Kuss.  2(50),  where  the  strict  construction  was  adopted  ;  and 
Lfe  v.  Ihi^k  (14  Beav.  459,  and  2  De  G.  M.  &  G.  810),  and  Ex  j>a)te  I!o>/ns  (2  Madd. 
149),  where  the  same  principle  prevailed. 

Mr.  Iv.  Palmer  and  Mr.  Selwj-n,  conliit,  wore  not  heard. 

Thk  M.v.stek  of  thk  Rolls  said  he  entertained  a  strong  opinion  that  the  next  ol 
kin  of  the  daughter  were  entitled  to  the  fund,  but  he  leserved  judgment. 

Dec.  12.  Thk  Mastkk  ok  the  Rolls  [Sir  John  Romilly].  I  have  looked  at 
this  case  attentively,  and  have  considered  the  argument,  but  I  am  confirmed  in  the 
view  which  I  took  of  the  case  yesterday.  The  question  is,  whether  the  gift  over  to 
the  daughter's  next  of  kin  took  effect,  and  I  am  of  opinion  that  it  does.  I  think  it 
may  be  stated,  as  a  general  rule,  that  when  a  bequest  is  to  take  effect  after  the  failure 
of  a  prior  gift,  the  total  failure  of  that  gift  does  not  prevent  the  ulterior  bequest  taking 
effect.  The  case  of  ./wir.s-  v.  jr,'skomh  (Prec.  Ch.  .'JIG,  and  1  Eq.  Ca.  Ab.  245,  pi.  10) 
was  a  very  strong  case  ;  but  neither  that  case  nor  the  cases  of  Amlrer  v.  JCard  ( 1  Russ. 
260),  and  Doc  d.  iFatson  v.  [258]  Shipphard  {\  Doug.  75),  to  which  I  was  referred,  appear 
to  me  to  apply  to  this  case.  In  the  latter  case,  the  question  was  whether  you  could 
imply  an  estate  ;  that  is  not  the  case  here. 

Underwood  v.  irimj  (19  Beav.  459,  and  4  I)e  G.  M.  k  G.  633)  no  doubt  might  seem 
to  have  a  bearing  on  this  case,  but,  in  my  opinion,  it  has  not,  and  it  is  perfectly  distinct. 
I  adhere  to  the  decision  I  came  to  in  that  case,  which  is  perfectly  distinguishable 
from  the  present.  In  Underwood  \.  Jl'iny,  the  testator,  Mr.  Underwood,  ga\e  the 
whole  of  his  propertj'  to  his  wife,  and  in  case  she  died  in  his  lifetime,  then  to  hie 
children  ;  and  on  failure  of  the  gift  to  the  children,  he  gave  the  property  to  Mr. 
Wing.  All  those  gifts,  no  doubt,  failed,  but  they  failed  for  this  reason  :  Because  it 
was  not  proved  that  the  wife  died  in  the  testator's  lifetime,  and  consequently  it  was 
not  proved  that  the  event  had  occurred  on  which  the  gift  was  to  take  place.  In  that 
case,  the  whole  series  of  limitations  depended  on  a  contingency,  which  was  not  proved 
to  have  happened.  That  case  was  different  from  the  present,  where  each  limitation  is 
to  take  effect  on  the  failure  of  those  preceding  it. 

I  am  of  opinion,  in  this  case,  that  the  plain  intention  of  the  testator  was  that  his 
daughter  should  take  an  estate  for  life,  and  on  her  death,  if  she  had  no  children  who 
took  a  vested  interest,  the  property  should  go  to  her  next  of  kin  ;  and  that  on  the 
authority  of  Jones  v.  U'edcouih,  and  several  other  cases,  I  must  hold  that  the  next 
of  kin  of  the  daughter,  at  her  death,  took  the  fund,  and  that  there  was  no 
intestacy. 

[259]     H.VRTOPP  r.  Hartopp.     Dec.  17,  19,  20,  1855;  Jan.  15,  1856. 

[S.  C.  25  L.  J.  Ch.  471  ;  2  Jur.  N.  S.  794.     See  Turner  v.  Collins,  1871, 
L.  R.  7  Ch.  335,  n.] 

Parental  influence  is  inseparable  from  arrangements  between  father  and  son  for  the 
resettlement  of  family  estates  ;  but  its  existence  and  operation  are  not  sufficient  to 
invalidate  the  transaction,  if  it  be  not  exerted  for  the  benefit  of  the  person 
possessing  it. 

Transactions  between  parent  and  child  are  to  be  regarded  with  jealou.sy,  but,  in 
arrangements  between  father  and  son  for  the  resettlement  of  family  estates,  if  the 
resettlement  be  not  obtained  by  misrepresentation  or  suppression  of  the  truth,  if 
the  father  acquires  no  personal  benefit,  and  if  the  settlement  is  a  reasonable  one, 
the  Court  will  support  it,  even  though  the  father  did  exert  parental  authority  and 
influence  over  the  son  to  procure  the  execution  of  it. 

The  Plaintiff  was  tenant  in  tail,  and  the  Defendant,  his  father,  tenant  for  life  of  family 
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estates.    The  Plaintiff,  eleven  months  after  attaining  twentj'-one,  being  in  pecuniary 

I  ditficultius,  joined  his  father  in  a  resettlement  of  the  estates.  The  Court,  though 
satisfied  that  parental  authority  and  influence  had  been  e.^erted  to  obtain  the 
execution  of  the  settlement,  but  not  for  the  father's  individual  advantage,  who 
obtained  no  direct  personal  benefit  from  it,  supported  the  settlement,  holding  that 
a  jointure  thereby  provided  for  the  son's  mother  did  not  come  within  the  definition 
of  benefit  to  the  father,  and  that  the  postponement  of  the  son's  daughters  to  his 
younger  brother  was  not  unreasonable,  considering  that  thereby  the  estates  were 

I     made  to  accompany  the  family  title. 

[if  one  party  l)e  acting  under  a  misapprehension,  and   the  other  is  accessory  to  it, 

I     although  unintentionally,  the  tran.saction  cannot  stand. 

[Upon  a  bill  to  set  aside  a  deed  in  toto,  the  Court  will  not  reform  it. 

I  This  was  a  bill  filed  to  set  aside  a  resettlement  of  family  estates,  made  between 
the  Plaiiititt'John  W.  C.  Hartopp  and  his  father  Sir  William  E.  C.  Hartopp,  Baronet 
(the  principal  Defendant),  on  the  grounds  that  it  was  harsh  and  unreasonable  as 
regarded  the  Plaintiff  and  unduly  favourable  to  Sir  William  ;  that  the  Plaintift'  did 
;  not  fully  understand  the  nature  of  the  transaction,  and  had  no  separate  adviser  ;  that 
[he  acted  under  the  parental  influence  of  Sir  William,  and  that  the  settlement  did  not 
[carry  into  effect  the  proposals  agreed  to  between  the  parties. 

The  circumstances  under  which  the  resettlement  was  executed  were  as  follows  : — 

|iOn  the  deaih,  in  April  1849,  of  Sir  Edmund  C.  Hartopp,  who  was  the  survivor  of  the 

kwo  elder  brothers  of  Sir  William,  the  [260]  latter  became  entitled,  by  virtue  of 

j  certain  family  settlements  of  1777  and  the  will  of  Sir  Edmund,  to  the  family  estates, 

:as  tenant  for  life,  with  remainder  to  the  Plaintiff,  his  eldest  son,  in  tail  male,  with 

[remainder  to  Sir  Edmund  in  fee,  but  subject,  as  to  part,  to  a  charge  of  £10,000  for 

the  portions  of  the  daughters  and  younger  sons  of  Sir  William's  fatlier,  and  a  term  of 

500  years  for  raising  it.     Sir  AVilliam  was  also  seised  in  his  own  right  of  certain  real 

estate  in  fee-simple. 

On  the  lilst  of  October  1850  the  Plaintift"  attained  his  age  of  twenty-one  years. 

He  had,  during  his  minority,  incurred  debts,  and  in  April  1850  had  applied  to  Mr. 

Koger  Miles,  the  family  solicitor,  or  to  his  brother  Thomas  Miles,  the  agent  and  land 

steward  of  Sir  William  (which  of  the  two  did  not  on  the  evidence  clearly  appear),  for 

a  loan,  stating  the  object  for  which   he   required  it.      The  solicitor  suggested  the 

propriety  of  resettling  the  family  estates,  and  the  suggestion  was  acceded  to  by  the 

!  father  and  son,  it  being  understood,  though  not  expressed  in  words,  that  the  resettle- 

I  ment  was  the  condition  on  which  the  Plaintift'  was  to  be  relieved  from  his  difficulties. 

I  Proposals  for  a  resettlement  were  accoidingly  drawn    up    by  the  solicitor,   which 

j  were  assented  to  by  the  Plaintift",  and  which,  with  certain  variations,  were  embodied 

!  in  a  series  of  deeds  which   were  executed  by  the  father  and  son.     Of  these  the 

j  material  one  bore  date  the  Itith  September  1851,  and  this  the  bill  sought  to  set  aside. 

1        By  this  deed,  the  family  estates  (subject  to  the  £10,000,  and  the  500  years'  term 

I  to  raise  the  same)  were  I'esettled  to  the  use  of  trustees  for  a  term  of  600  years,  upon 

'  the  trusts  thereinafter  expressed,  and  subject  thereto  to  such  uses  as  the  Plaintift"  and 

;  Sir  William  during  their  joint  lives  should  appoint,  and,  in  [261]  default  of  appoint- 

1  nient  and  subject  thereto,  to  the  use  that  the  Plaintiff'  should,  duiing  the  joint  lives 

'  of  himself  and  Sir  William,  receive  an  annuity  of  £400,  which,  however,  was  to  cease 

j  and  be  void  in  case  of  alienation  by  the  Plaintiff",  in  any  maimer,  whether  directly 

I  or  by  operation  of  law  ;  and  subject  thereto,  to  the  use  of  Sir  William  for  life,  and 

I  after  his  decease  to  the  use   that  his  wife,   the  Defendant  Lady  Haitopp,  should 

I  receive  an  annuity  of  £400  for  life  ;  remainder  to  the  u.sc  of  the  Plaintiff  for  life, 

I  remainder  to  the  use  of  trustees  for  a  term,  upon  trust  to  raise  portions  for  the 

I  Plaintiff's  younger  children  to  the  extent  of  £6000  if  but  one  child,  and  of  £10,000 

1  if  more  than  one  ;  remainder  to  the  use  of  the  first  and  other  sons  of  the  Plaintiff" 

1  successively  in  tail  male;  remainder  to  the  use  of  the  Defendant  Edmund  Charles 

<  Hartopp,  the  second  son  of  Sir  William,  for  life  ;  remainder  to  his  first  and  other 

I  sons  snccessivel}',  in  tail  male  ;  remainder  to  the  use  of  the  third  and  every  other 

1  younger  son   of   Sir  William    thereafter    to    be    born    successively,    in    tail    male ; 

remainder  to  the  use  of  the  first  and  every  other  daughter  of  the  Plaintiff'  successively, 
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in  tail  male ;  remainder  to  the  use  of  the  first  and  every  other  daughter  of  Edmund 
C.  Ilartopp  suceessively,  in  tail  male  ;  remainder  to  the  use  of  the  first  and  e\ery 
other  daugiitor  of  Sir  William  then  or  thereafter  to  be  born  successively,  in  tail  male  ; 
remainder  to  such  uses  as  the  Plaiiitirt'  should  after  the  decease  of  Sir  William,  but 
not  before,  iiy  deed  or  will  appoint,  and  in  default  of  appointment,  to  such  uses  as 
Sir  William  and  Edmund  C.  Hartojjp  should  at  any  time  after  the  decease  of  the 
Plaintiff,  but  not  before,  by  ileed  jointly  ap[)oint,  and  in  default  of  such  appointment, 
to  the  use  of  Sir  \\'illiam,  his  heirs  and  assigns.  The  trusts  of  the  (JOO  years'  term 
were  declared  to  be,  to  raise  a  sum  not  exceeding  .£2000  for  payment  of  the  I'laintitr's 
debts,  and  a  sum  not  exceeding  £4000  for  [262]  purchasing  a  commission  in  the 
army;  and  the  Plaintifl' was  thereby  empowered  to  grant  a  jointure  to  his  wife,  not 
exceeding  £800  a  year,  of  which  £400  a  year  only  was  to  be  paj'able  during  the  life 
of  Sir  William,  if  he  should  survive  the  Plaintiff.  The  deed  contained  a  provision 
for  taking  the  name  of  Hartopp,  by  the  husbands  of  daughters,  and  powers  of  leasing, 
sale  and  exchange  and  partition. 

In  1847,  part  of  the  settled  estates  had  been  purchased  by  the  Midland  Railway 
Company  for  £6675,  and  in  December  1851,  after  the  IMaintiff  came  of  age, 
the  purchase  was  completed,  and  the  piece  of  land  was  duly  appointed  by  the 
Plaintiff  and  Sir  William  to  the  company.  This  money,  being  subject  to  be  invested 
in  land.  Sir  William  conveyed  lands  adjacent  to  the  settled  estates  of  which  he  was 
owner  in  fee,  of  the  estimated  value  of  £7331,  upon  the  trusts  of  the  resettlement, 
and  he  received  the  £6075  for  his  own  use.  He  then  advanced,  out  of  the  £6675, 
£2000  to  pay  the  Plaintitl's  debts,  and  £2000  for  a  commission,  and  he  took  an 
assignment  of  the  600  years'  term  to  a  trustee  to  secure  the  advance. 

The  solicitor  had  since  died,  and  the  original  proposals,  as  agreed  to  by  the 
Plaintiff  and  Sir  William,  had  been  lost ;  but  the  Court  thought,  upon  the  evidence, 
that  the  variations  from  them  in  the  resettlement  were  not  very  material.  The 
provision  as  to  the  £4000  to  buy  a  commission  was  struck  out  in  the  proposals  as 
agreed  to,  but  was  introduced  into  the  resettlement  without  the  knowledge  either  of 
the  Plaintiff  or  Sir  William,  probably  by  the  solicitor.  The  reason  might  have  been, 
that  at  the  time  the  proposals  were  agreed  to,  the  Plaintiff  had  lost  all  hope  of 
obtaining  a  commission,  but  soon  after  he  was  offered  one.  Again,  though  the 
proposals  [263]  stated  that  the  Plaintiff's  annuity  was  not  to  be  anticipated,  they  did 
not  add,  that  any  attempt  to  do  so  would  be  a  forfeiture. 

Under  these  circumstances,  the  Plaintiff  filed  his  bill  to  set  aside  the  resettlement. 

The  Soi.icitor-Gener.vl  (Sir  K.  Bethell),  Mr.  Koupell  and  Mr.  Kudall,  for  the 
Plaintiff,  cited  Hmfli/on  v.  Ho;/htm  (15  Beav.  278);  Tweddell  v.  TwecUlell  (Turn.  &  K. 
13)  ;  Gorilon  v.  Gordon  (3  Swanst.  400). 

Mr.  R.  Palmer  and  Mr.  J.  Pearson,  for  Sir  William  Hartopp,  cited  Balxr  v. 
BrwUeii  (25  L.  J.  (N.  S.)  Ch.  7) ;  Slocklei/  v.  StocMcy  (1  Ves.  &  B.  23)  ;  Jflnninr/lm  v. 
Folei)  (1  P.  Wms.  535). 

Mr.  Rolt,  Mr.  Selwyn  and  Mr.  Bell,  for  the  other  Defendants. 

TuE  Solicitor-General,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 

Jan.  15,  1856.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  case  is  one 
which,  when  the  facts  are  fully  understood,  presents  no  difficulty  to  embarrass  the 
decision  of  the  Court. 

[264]  The  history  of  the  case  is  very  shortly  told.  The  Plaintiff  is  the  eldest 
son  of  Sir  \Villiam  Hartopp,  the  Defendant,  who  succeeded  to  the  Ijaronetcy  on  the 
death  of  his  brother  in  April  1849,  when  the  Plaintiff  was  nineteen  and  a  half  years 
old.  The  Plaintiff  had  no  regular  allowance,  he  was  bred  for  the  army,  he  knew 
himself  to  be  the  heir  to  the  baronetcy,  to  which  a  considerable  estate  was  attached, 
the  reversion  of  which,  subject  to  his  father's  life-estate,  was  settled  on  himself, 
as  tenant  in  tail  as  to  part,  and  as  tenant  for  life  as  to  the  remainder.  He  ran  into 
considerable  expenses,  he  dreaded  communicating  them  to  his  father,  and  raised 
money  by  bills  to  a  considerable  amount.  All  this  occurred  while  he  was  a  minor. 
About  six  months  before  attaining  his  majority,  he  applied  cither  to  his  father's 
confidential  solicitor,  or  to  his  confidential  steward  and  land  agent,  who  were 
brothers,  to  obtain  for  him   the  loan  of  a  sum  of  money.     There  is  some  contest  on 
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the  evidence  as  to  which  it  was,  but  this  is  not  material.  The  solicitor  suggested 
the  propriety  of  resettling  the  family  estates ;  this  was  acceded  to  by  father  and  son, 
and,  although  it  was  not  expressed  in  words,  the  resettlement  seems  to  have  been 
the  understood  condition  in  consideration  of  which  the  son  was  to  be  relieved  from 
his  difficulties.  Accordingly,  proposals  for  a  settlement  were  drawn  up,  which, 
subject  to  considerable  variations,  were  incorporated  in  a  deed,  or  series  of  deeds  of 
the  15th,  16th,  17th  and  18th  September  1851,  which  were  executed  both  by  the 
father  and  son. 

The  material  deed  was  that  bearing  date  the  16th  September  1851.  This  the 
son  now  seeks  to  set  aside,  and  files  this  bill  for  that  purpose.  The  grounds  on 
which  he  proceeds  are,  1st,  that  the  provisions  of  the  settlement  are  harsh  and 
unreasonable  in  themselves  against  the  Plaintiff,  and  favourable  to  the  Defendant ; 
[265]  secondly,  that  the  Plaintitl  did  not,  in  fact,  fully  understand  the  nature  and 
effect  of  the  transaction,  and  had  no  separate  professional  adviser  to  explain  the 
matter  to  him  ;  thirdly,  that  he  was  subject  to  undue  inHuenoe,  that  he  was  acting 
in  accordance  to  the  wishes  of  his  father,  and  subject  to  heavy  pecuniary  embarrass- 
ment at  the  time ;  and,  besides  these,  a  fourth  ground  relied  upon  and  urged  is, 
that  even  if  all  the  former  grounds  fail,  the  deeds,  as  executed,  do  not  carry  into 
effect  the  views  and  proposals  agreed  upon  between  the  parties  ;  that  the  settlement, 
in  truth,  is  neither  that  of  the  father  nor  of  the  son,  but  that  it  is  the  settlement  of 
the  confidential  steward,  who  did  what  he  thought  best  for  all  parties  concerned,  but 
did  not,  in  truth,  consult  them  sufficiently,  or  carry  their  wishes  into  effect. 

I  do  not  think  that  the  law  on  this  subject  is  open  to  very  much  question. 

I  fully  concur  in  the  observations  of  Lord  Eldon,  in  Tweddell  v.  Twi'dddl  (Turn.  & 
Russ.  13),  that  these  cases  between  parent  and  child  are  to  be  regarded  with 
jealousy,  and  I  also  concur  in  the  statement  made  by  myself  in  Hoghtt/n  v.  Hoghton, 
as  the  result  of  the  cases  in  this  subdivision  of  the  subject,  which  relates  to  instruments 
executed  between  persons  standing  in  intimate  relation  to  each  other  effecting  a 
resettlement  of  family  property  :  that  if  the  settlement  be  not  obtained  by  misrepre- 
sentation or  suppression  of  the  truth,  if  it  be  one  in  which  the  father  acquires  no 
benefit,  and  the  settlement  be  a  reasonable  one,  the  Court  will  support  it,  even 
though  the  father  did  exert  parental  authority  and  influence  over  the  son  to  procure 
his  execution  of  it. 

[266]  I  proceed  to  examine  the  grounds  on  which  the  transaction  in  question  is 
impeached.  In  the  first  place,  I  do  not  doubt  that  the  parental  authority  and 
influence  of  the  father  were  exerted  to  obtain  the  execution  of  these  instruments 
from  the  Plaintiff,  or  rather  to  obtain  the  son's  acquiescence  in  the  transaction.  The 
evidence  given  by  the  father  and  Lady  Hartopp,  that  no  such  influence  was  exerted, 
I  treat  simply  in  this  light — namely,  that  the  parental  influence  was  not  openly 
and  distinctly  inforced,  and  which  is  undoubtedly  true.  But  where  this  becomes 
necessary,  the  parental  influence  has  lost  much  of  its  force ;  it  is  the  silent  influence 
that  is  the  most  efhcacious  ;  the  knowledge  which  the  son  possesses  of  what  would 
be  the  con.sequence  if  he  refused  to  comply  with  his  father's  wishes  will,  in  the 
great  majority  of  cases,  have  far  greater  effect  upon  him  than  the  actual  and 
open  exertion  of  the  parental  authority,  whether  by  commands  or  entreaties; 
this  will  not  be  openly  exerted  until  the  son  has,  by  his  determination  to  resist 
them,  rendered  recourse  to  them  necessary.  In  truth,  I  believe  that  the  exercise 
of  parental  influence  is  inseparable  from  these  tran-sactions,  and  that  the  son  is 
always  more  or  less  influenced  by  the  father,  even  though  the  father  should 
endeavour,  as  much  as  possible,  to  avoid  the  exertion  of  his  influence.  Iii  this  case, 
I  cannot  douljt  but  that  the  son,  although  nothing  was  said  on  the  subject, 
believed,  that  unless  he  acquiesced  in  the  resettlement,  he  might  in  vain  attempt  to 
obtain  from  his  father  any  pecuniary  assistance  towards  the  discharge  of  his  debts. 
I  have,  however,  already  observed  that  I  do  not  consider  the  existence  and  operation 
of  this  influence  sufficient  to  invalidate  the  transaction,  if  it  be  not  exerted  for  the 
benefit  of  the  person  possessing  it. 

Now,  in  the  present  transaction,  I  find  no  direct  [267]  pecuniary  benefit  obtained 
by  Sir  William  Hartopp  ;  his  estate  and  interest  in  the  family  property  remain  the 
same,   except  that  his  income  is  diminished   by   the  amount   of  the  charges  upon 
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it  in  favour  of  the  Plaiiitift"  or  his  widow.  It  is  urged  that  the  provision  in 
favour  of  the  Phiintitt'  ought  to  be  treated  lightly,  because  the  father  would  not, 
in  anv  event,  have  left  his  son  destitute,  unless  he  had  found  that  it  was  impossible 
to  prevent  him  from  ruining  himself,  which  calamity  is  occasionally  so  unavoid- 
ably the  result  of  acquiring  early  habits  of  expense  and  dissipation,  that  no 
exertions  or  fortune  could  avert  it.  Some  weight  is,  doubtless,  due  to  this 
argument,  but  the  fact  still  remains  that  this  tran.saction  reduces  the  father's  income : 
it  gives  the  son  a  legal  claim  for  what  before  was  but  parental  bounty;  the  sura 
raised  for  the  payment  of  the  son's  debts,  and  for  his  advancement  in  life  by  the 
purchase  of  a  commission,  whether  by  a  charge  on  the  estate  or  by  a  sale  of  the 
father's  property,  further  reduces  his  income  to  the  extent  of  the  interest  jirojierly 
attributable  to  that  sum.  All  this  shews  that  at  least  the  father  obtained  no 
pecuniary  benefit  by  this  tran.saction,  but  that,  on  the  contrary,  as  far  as  it  went, 
it  was  a  direct  diminution  of  his  income.  The  indirect  benefits  which  the  father  is 
alleged  to  have  derived  from  the  transaction  are,  the  jointure  for  his  wife  (the  mother 
of  the  Plaintiff),  and  the  possible  provision  for  the  Ijrother  and  sisters  of  the  Plaintiff, 
and  the  substitution  of  his  fee-simple  land  for  the  money  derived  from  the  sale  to 
the  railway  company  of  the  settled  land.  The  two  former  do  not,  in  my  opinion, 
come  within  the  definition  of  benefits  to  the  father,  they  are  only  to  be  regaidcd 
by  the  Court  as  a  part  of  the  provisions  of  the  settlement,  the  propriety  of  which 
the  Court  will  have  to  examine,  when  the  nature  and  character  of  the  arrangement 
itself  is  considered. 

[268]  The  exchange  of  the  fee-simple  land  for  that  sold  to  the  railway  comi)any 
appears  to  me  to  be  much  more  important :  and  if  it  had  appeared  that  any  benefit 
had  been  derived  by  Sir  William  Hartopp  by  this  transaction,  not  participated  in  by 
the  Plaintiff,  it  would  probably,  at  least  in  my  mind,  have  given  a  very  different 
character  and  aspect  to  the  whole  transaction.  But  the  evidence  convinces  me  that 
the  price  paid  for  the  land  .sold  was  a  fair  and  reasonable  price,  regard  being  had  to 
the  situation  of  it,  with  reference  to  the  settled  property,  and  that  the  purchase  of  it 
was  beneficial  and  desirable  for  the  owner  of  the  settled  property. 

These  facts  once  established,  as  I  consider  them  to  be,  it  follows,  that  it  waa 
obviously  an  equal  advantage  to  both  father  and  son  that  the  £4000  should  be  so 
raised,  rather  than  by  a  mortgage  of  the  settled  property  itself,  which  would  Ijesides 
have  occasioned  delay  and  expense,  from  the  necessity  of  investigating  the  title  to 
the  settled  estate  before  a  mortgagee  could  have  been  found  to  advance  his  money  on 
the  security  of  it.  This,  therefore,  was,  in  my  opinion,  a  settlement  by  which  the 
father  obtained  no  benefit,  and  the  infiuence  he  possessed  was  not  exerted  for  his 
own  individual  advantage. 

I  next  proceed  to  consider  the  provisions  of  the  settlement  itself.  On  this  head, 
although  I  have  listened  attentively  to  a  very  elaborate  argument  on  the  contents 
of  the  settlement,  I  am  unable  to  concur  in  the  opinion  that  the  provisions  are 
such  that  the  deed  ought  not  to  be  allowed  to  stand.  This  question  must  be 
looked  at,  apart  from  the  argument,  that  the  deed  did  not  carry  into  effect  the 
proposals  agreed  upon  between  Sir  William  Hartopp  and  his  son,  and  which  point  I 
shall  have  to  consider  separately.  But,  upon  the  as-[269]'Sumption  that  the  deed 
accurately  lepresents  the  intention  of  the  parties  to  it  at  the  time  of  the  execution, 
and  considering  the  propriety  of  the  provisions  by  themselves,  I  am  unable  to  discover 
the  impropriety  of  the  provisions  insisted  upon.  In  fact,  there  is  nothing  in 
the  deed  which  has  been  observed  upon  beyond  this,  that  it  gives  a  jointure  to 
the  mother  of  the  Plaintiff,  and  that  it  postpones  the  daughter  of  the  Plaintiff  .to 
his  brothers,  the  second  and  other  sons  of  Sir  William  Hartopp.  I  consider  the 
provision  in  favour  of  the  mother  of  the  Plaintiff  proper  to  have  been  introduced 
into  the  .settlement,  when  it  is  observed  that,  from  the  circumstance  of  the  descent 
of  the  baronetcy  from  the  two  elder  brothers  after  Sir  William  Hartopp's  marriage, 
the  introduction  of  such  provision  had  not  been  possible  when  the  marriage  took 
j)lace,  and  that  no  other  jointure  or  provision  for  the  lady  seems  to  have  existed, 
in  case  of  her  surviving  her  husband.  No  one  in  my  opinion  can  say,  with  propriety, 
that  a  son  who  is  to  enjoy  an  estate  of  £6000  or  £7000  per  annum,  and  who 
provides  that  his  mother  shall  have  £400  per  annum  out  of  it,  does  that  which,  in 
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any  sense  of  the  word,  legal  or  moral,  is  either  unfit  or  improper,  and  the  evidence 
satisfies  me,  that  this  is  the  last  subject  of  complaint  which  the  Plaintiff  personally 
would  urge  against  the  validity  of  the  settlement.  The  provision  for  the  brothers, 
before  the  daughter  of  the  Plaintiff,  does  not  appear  to  me  to  be  unfit,  having 
regard  to  the  circumstance  that  the  estate  is  thereby  limited  to  accompany  the  title. 

That  the  settlement  might,  with  propriety,  have  provided  more  liberally  for  the 
Plaintiff  and  his  issue,  in  the  event  of  his  marriage,  than  by  giving  a  jointure  of  £400 
per  annum  to  his  wife,  and  raising  £6000  or  £10,000  for  his  younger  children,  and 
above  all  by  [270]  making  no  increase  to  his  own  allowance  during  his  father's  lifetime, 
is  a  remark  which,  if  well  founded  (on  which  I  mean  to  express  no  opinion  beyond 
saying,  that  the  jointure  to  the  son's  wife  is  the  same  as  that  given  to  his  mother), 
cannot,  in  my  opinion,  invalidate  the  settlement,  if,  on  the  other  points,  no  grounds 
exist  for  setting  it  aside. 

It  follows,  therefore,  if  the  tests  by  which  these  transactions  are  to  be  tried,  and 
which  I  have  already  referred  to,  be  correct,  and  if  they  are  applied  to  the  present 
transaction,  it  must  stand,  unless  it  should  appear  that  it  was  obtained  by  misrepresenta- 
tion or  concealment.  "There  must  be,"  says  Lord  Eldon,  "a  full  consideration  of  all 
material  circumstances  ;  if  one  party  be  acting  under  a  misapprehension  and  the  other 
party  is  accessory  to  it,  although  unintentionally,  the  transaction  camiot  stand." 

In  considering  this  point,  it  is  necessary  again  to  distinguish  it  from  the  consideration 
of  the  arguments,  also  raised  in  this  case,  viz.,  whether  the  deed  in  question  accurately 
represents  the  intention  of  both  parties  to  it,  which  is  a  separate  matter,  which  I  shall 
have  to  notice  apart.  What  I  have  to  consider  here  is,  whether  the  Plaintiff"  was 
induced  to  execute  this  deed  by  reason  of  some  misapprehension,  created  by  some 
inaccurate  statement  having  been  made  to  him,  or  by  i-eason  of  some  material  fact 
having  been  omitted  to  be  communicated  to  him.  Upon  a  full  consideration  of  the 
evidence  in  this  case,  I  am  unable  to  discover  anything  of  this  kind.  Even  apart  from 
the  evidence  of  Mr.  Thomas  Miles,  I  am  unable  to  lay  my  finger  on  any  statement  made 
to  the  son  not  consistent  with  the  truth,  or  any  fact  omitted  to  be  communicated  to 
him,  [271]  so  material  as  to  be  likely  to  have  influenced  his  wish  to  execute  the 
settlement. 

The  only  fact  which  can  be  pointed  out  of  this  nature  is,  that,  although  the  proposals 

stated  that  the  annuity  of  £400  was  not  to  be  anticipated,  it  did  not  explain  to  him 

that  an  attempt  to  do  so  would  create  its  forfeiture.     This  matter  I  have  very  seriously 

considered.     It  is  undoubtedly  true,  that  to  an  unprofessional  person  it  might  not 

be  obvious,  that  the  only  mode  of  enforcing  this  provision  would  be  by  a  clause  of 

forfeiture,  but  I  am  of  opinion  that  I  cannot  set  aside  the  transaction  on  this  ground. 

The  Plaintiff  had  the  proposals  in  his  possession  for  several  days,  he  fully  considered 

them,  he  asked  questions,  and  received  explanations  respecting  them,  and  was  informed 

I  that  all  further  information  he  required  should  be  afforded  him.     I  cannot,  because 

i  he  askeil  for  no  explanation  as  to  the  mode  by  which  the  prohibition  against  anticipa- 

I  tion  was  to  be  enforced,  infer,  both  that  he  was  wholly  ignorant  of  that  matter,  and 

j  next,  that  if  he  had  known  it,  he  would  have  refused  his  consent  to  the  arrangement. 

1  All  the  other  material  things  he  fully  luiderstood  ;  he  understood  fully  that  £4000 

J  was  to  be  raised  to  pay  for  his  debts  and  for  his  advancement  in  life,  and  that  the 

'  family  estate,  of  which  he  was  tenant  in  tail  in  remainder,  was  to  be  resettled,  by 

Igiving  him   a  life-estate,  by  giving  his  mother  a    jointure  of  £400  per  annum,  by 

iproviding  a  like  jointure  for  his  own  widow,  and  by  providing  for  his  younger  children, 

I  in  case  he  should  leave  any,  and  subject  to  his  making  the  estate  go  with  the  title. 

I       On  the  (piestion,  therefore,  whether  the  Plaintiff  was  bound  by  the  terms  of  the 

;  propo.sals  agreed  upon,  and  whether  a  deed  carrying  these  proposals  into  effect  [272] 

iCould  be  set  aside,  I  am  of  opinion  that,  according  to  all  the  principles  by  which  these 

transactions  are  governed  in  this  Court,  such  a  result  is  impossible. 

I       I  have  now  to  consider  the  variations  which  exist  between  the  deed,  as  actually 

executed,  and  the  proposals  themselves,  and  how  far  the  parties  were  cognizant  thereof. 

I  have  already  observed  that  I  consider  the  mode  by  which  the  railway  money  was 

taken,  to  furnish  the  £4000  instead  of  raising  that  sum  liy  mortgage  of  the  settled 

3states,  was  l)eneficial  to  both  parties,  but  the  evidence  of  Lady   Ilartopp  convinces 

me  that  the  Plaintifl'  was  aware  of  and  assented  to  this  part  of  the  transaction. 
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The  otily  remaining  point  which  arises  on  tho  variation  between  the  deed  and  the 
proposals,  and  which  I  have  now  to  consider,  is  that  wliich  I  have  stated  at  the  outset 
as  one  of  the  grounds  adduced  l)y  the  PhiintiB"  for  invalidating  the  transaction,  viz., 
the  assertion  that  the  other  variations  between  the  deed,  as  executed,  and  the  proposals 
agreed  upon  by  Sir  William  Hartopp  and  his  son,  were  not  oidy  not  sanctioned  by 
them,  but  that,  in  fact,  the  settlement,  as  executed,  was  not  the  settlement  which  either 
had  agreed  upon  and  wished  to  have  executed. 

If  it  was  material,  for  the  purpose  of  the  suit  in  its  present  frame,  I  might,  on  this 
part  of  the  case,  have  felt  more  ditticulty  than  I  have  on  the  other  parts  of  it.  The 
evidence  is  loose,  and  in  some  places  irreconcilable,  and  large  gaps  exist  in  the  history 
of  the  transaction,  which  are  not  sufficiently  explained. 

The  evidence  of  Mr.  Mander  is  certainly,  when  strictly  examined,  open  to  the 
observation  that  all  the  [273]  jiarts  of  it  cannot  bo  entirely  reconciled  with  each  other. 
By  whose  direction  that  gentleman  framed  the  settlement,  so  that  the  future  purchase 
of  the  steps  of  promotion  in  the  Army  were  made  to  depend  on  the  will  and  pleasure 
of  Sir  William  Hartopp,  does  not  appear,  or  whether,  in  fact,  any  directions  to  that 
ett'ect  were  given  at  all.  Unfortunately,  the  original  instructions  laid  before  Mr. 
Mander  are  lost,  and  it  is  scarcely  possible,  taking  into  consideration  the  multiplicity 
of  such  documents,  which  must  from  time  to  time  have  been  laid  before  that  gentleman 
in  similar  cases,  that  his  memory,  as  to  the  minute  details  of  such  a  document,  not  seen 
by  him  for  four  years  before  he  gave  his  testimony,  can  be  confidently  relied  u|)on.  It 
seems  probable  also,  that  Mr.  Thomas  Miles,  the  conKilential  steward  of  Sir  William] 
Hartopp,  was  the  only  person  who  accurately  knew  what  the  deed  contained,  when  it| 
was  brought  for  execution,  and  he  confessedly  gave  no  explanation  at  that  time,] 
either  to  Sir  William  or  to  the  PlaiutiH',  of  the  contents,  and  they  both  seem  to  havei 
been  willing  to  trust  to  his  statement,  that  the  deed  carried  their  intentions  into  effect. 

But  I  abstain  from  going  fully  into  the  evidence  on  this  subject,  because  I  am 
convinced  that  no  grounds  can  be  found,  arising  from  these  variations,  to  set  aside  the 
deed  in  toto,  and  that,  if  anything  can  be  deduced  from  it,  it  is  this  and  this  only  : — 
that  a  case  might  possibly  be  made  to  rectify  the  .settlement,  and  make  it,  in  these] 
respects,  in  accordance  with  the  original  proposals  agreed  to  by  Sir  William  and  the 
Plaintiff.     But  this  is  not  the  province  of  the  present  suit. 

If  the  inference  from  the  evidence  drawn  by  the  Plaintiffs  counsel  and  their 
arguments  on  this  point  are  correct,  the  settlement  does  not,  in  all  the  miinite  details, 
[274]  carry  into  effect  the  intentions  of  either  the  Plaintiff  or  his  father,  but  this  is 
not  a  ground  for  setting  it  aside,  but  for  rectifying  it  and  making  it  conformable  with 
their  intentions  ;  but  which,  if  it  can  be  done  at  all,  can  oidy  be  done  in  another  and 
differently  framed  suit,  and  one  which,  if  the  parties  are  well  advised  and  reasonable, 
will  never  be  instituted. 

The  result  is,  that,  in  my  opinion,  the  Plaintiffs  case  wholly  fails,  and  that  his 
bill  must  be  dismissed.  It  only  remains  for  me  to  dispose  of  the  costs  of  the  suit.  I 
have  regretted  much  to  observe,  on  the  perusal  of  the  pleadings  and  evidence,  that  a 
stronger  desire  to  cast  personal  aspersion  existed  in  this  case  than  I  should  have 
expected,  notwithstanding  the  animosity  which  is  usually  found  to  prevail  in  cases 
where  persons  nearly  related  are  so  unhappy  as  to  engage  in  contests  before  a  Court 
of  Justice.  I  .shall  do  nothing  to  aggravate  these  feelings,  but  I  think  it  but  due  to 
the  parties  to  .say,  that,  upon  a  careful  and  dispa.ssionate  consideration  of  the  contents 
of  the  whole  of  the  papers  before  me,  I  see  no  ground  for  supporting  any  aspersions 
affecting  the  personal  credit  or  honour  of  any  person  engaged  in  the  tran-saction, 
either  before  the  suit  or  for  the  conduct  pursued  by  them  in  the  suit.  I  have  not 
taken  the  view  of  the  case  which  the  Plaintiff  has  pressed  upon  me,  but  I  entertain 
no  doubt  that  he  gave  his  evidence  with  the  intention  of  speaking  the  exact  truth 
with  regard  to  every  point,  and  under  the  conviction  that  he  was  doing  so,  and  I  am 
of  opinion  that  I  shall  best  consult  the  interest  of  justice  by  dismissing  his  bill 
without  costs. 

Note. — See  Wright  v.  Vandcrplank,  Lords  Justices,  8  March  1856,  and  Savery  v. 
King,  House  of  Lords,  9  May  1856. 
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[275]     Be  Ingle.     Nov.  3,  5,  1855. 
[S.  C.  25  L.  J.  Ch.  169;  1  Jur.  (N.  S.)  1059.] 

A  client  obtained  an  order  of  course  for  the  taxation  of  his  solicitor's  bill.  A  special 
agreement  existed  between  them,  which  ought  to  have  been  mentioned  on  the 
application  ;  but  this  was  in  the  possession  of  the  .solicitor,  who  refused  to  furnish 
a  copy.     The  Court  declined  to  discharge  the  order,  though  irregular. 

Agreement  between  a  solicitor  and  his  client,  an  illiterate  person,  for  payment  of  his 
bills  (taken  at  a  given  amount),  solely  out  of  the  produce  of  some  property,  the 
subject  of  the  suit.     Held,  not  to  preclude  ta.xation. 

This  was  a  motion  by  a  solicitor  to  discharge  the  common  order  for  taxation. 
In  1849  Thomas  Nadin  employed  Thomas  Ingle  to  act  as  his  solicitor  in  a  suit  of 
Marshall  v.  Nadin,  instituted  against  him  with  reference  to  a  number  of  shares  in  a 
railway  company,  of  which,  in  1837,  he  had  become  the  purchaser  and  registered 
owner.  In  pursuance  of  an  order  made  in  the  cause  the  certificates  of  those  shares 
were  deposited  in  Court. 

In  1851  Nadin  died,  and  Sarah  Nadin,  his  widow,  took  out  administration  to  his 

estate.    In  December  1852  Ingle  delivered  two  bills  of  costs  to  Mrs.  Nadin,  amounting 

to  X299,  8s.  8d.     In  1853  Ingle  died,  and  his  son,  William  Maclin  Ingle,  continued 

to  act  as  Mrs.  Nadin's  solicitor  in  the  suit.     Ingle,  the  father,  had  urged  Mrs.  Nadin 

'  for  payment  of  the  bills,  and  the  son  having  also  become  very  pressing,  Mrs.  Nadin 

declared  herself  unable  to  pay,  except  out  of  the  proceeds  of  the  sale  of  the  shares ; 

she  complained  of  the  amount  of  the  bills,  and  expressed  a  desire  to  be  relieved  from 

all  liability  in  respect  of  them  and  future  costs.     By  an  order,  made  in  February  1855, 

the  certificates  of  shares  were  directed  to  be  delivered  to  Mrs.  Nadin  ;  and  in  April 

I  Ingle  proposed  that  she  should  authorize  him  to  sell  them  and  pay  the  costs  of  the 

i  sale  and  of  the  suit,  and  hand  over  the  surplus  to  her.    This  she  refused  to  do,  except 

'  upon  the  terms  of  Ingle  not  looking  to  her,  personally,  for  payment  of  any  [276] 

deficiency  in  the  proceeds  of  the  sale  of  the  shares  to  answer  the  costs,  the  amount  of 

\  which  was  unknown  to  her.     Ingle  ultimately  agreed  to  do  so ;  the  parties  met,  and 

Ingle  produced  two  documents,  purporting  to  carry  out  the  arrangement,  one  to  be 

I  signed  hy  Mrs.  Nadin,  and  the  other  by  him.self,  and  at  the  same  time  delivered  two 

1  other  bills  of  costs,  one  for  £9,  9s.  5d.,  due  to  his  father,  and  the  other  for  £115,  Is.  8d., 

due  to  himself.     Mrs.  Nadin  being  an  illiterate  person.  Ingle,  in  the  presence  of  two 

'  friends  who  accompanied  Mrs.  Nadin,  but  who  were  neither  of  them  a  solicitor,  and 

'  quite  incompetent  to  advise  her,  read  over  the  document  which  she  was  to  execute. 

By  this  document,  dated  the  28th  of  April  1855,  Ingle,  in  consideration  of  his  not 

I  looking  to  Mrs.  Nadin  for  any  money  in  payment  of  the  bills  over  and  above  the 

I  proceeds  of  the  sale  of  the  shares,  was  authorized  to  sell  the  shares  and  stand  possessed 

1  of  the  proceeds  (in  his  individual  capacity,  and  not  as  solicitor  or  agent  of  Mrs.  Nadin), 

1  upon  trust  to  pay  the  bills  of  costs  then  due  and  the  costs  thereafter  to  be  charged 

'■  by  him  in  and  about  the  business,  and  then  to  pay  over  to  Mrs.  Nadin  the  surplus, 

1  which,  he  stated  to  her,  would  be  £200  or  £300.     This  statement,  as  he  explained 

i  by  his  affidavit,  was  made  on  the  supposition  that  several  years'  dividends  on  the 

[shares  were  due,  but  none  were  really  due.     Mrs.  Nadin  executed  the  agreement, 

'protesting,   however,  against  the  amount  of   the   bills  and  Ingle's  conduct.     Ingle 

I  signed  the  other  paper,  and  delivered  it  to  Mrs.  Nadin,  but  gave  her  no  copy  of  the 

I  document  executed  by  her,  and  produced  no  vouchers  for  the  payments  charged  in 

|the  liills.     The  shares  were  sold  for  £403,  15s.,  and  after  payment  of  all  costs,  &c., 

1  Ingle  tendered  to  Mrs.  Nadin  £33,  which  he  alleged  was  the  balance,  but  she  refused 

•to  accept  it.     Mrs.  Nadin  then  employed  another  solicitor,  who  wrote  to  Ingle  for  a 

J3opy  of  the  document  signed  l)y  hei',  and  [277]  for  vouchers,  but  he  refused  to  give 

them,  and  referred  the  solicitor  to  his  client  for  that  purpose. 

The  common  order  to  tax  was  then  obtained  by  ]\Irs.  Nadin.     A  motion  was  now 
made  to  discharge  it,  on  the  ground  that  taxation  was  precluded  by  the  agreement 
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and  pavment  of  the  bills,  and,  at  all  events,  that  the  order  should  have  been  obtained 
on  a  special  application. 

Mr.  Llovd,  anil  Mr.  Wood,  in  support  of  the  motion. 

First,  taxation  is  prechideil  by  the  special  agreement,  and  the  settlement  and 
retainer  of  the  amount ;  secondly,  the  order  of  course  was  obtained  on  a  supi)ression 
of  a  material  fact,  viz.,  the  special  agreement  between  the  parties,  and  that  alone  is  a 
.sufficient  ground  for  discharging  it. 

Mr.  Uoupcll  and  Mr.  Webb,  cmln't. 

Such  an  agreement  as  the  present  between  a  solicitor  and  an  illiterate  person,  and 
without  independent  professional  advice,  will  not  preclude  taxation.  There  has 
been  no  payment ;  In  rr  Ilii/nolil  (9  Beav.  "209).  As  it  did  not  prevent  ta.xation,  it 
was  unnecessary  to  notice  it,  and  the  conduct  of  the  solicitor  in  refusing  a  copy 
prevented  its  lieing  stated. 

The  M.v.stkk  ok  the  Koli.s  reserved  judgment. 

Xor.  5.  The  M.vstek  ok  the  Rolls  [Sir  John  Romilly].  The  questions  which 
arise  in  this  case  are,  first,  whether  the  agreement,  which  was  signed  by  Mrs.  Nailin, 
[278]  the  client,  precludes  the  taxation  of  the  bills,  and  if  it  does  not,  then,  secondly, 
whether  it  was  of  suthcient  importance  to  make  it  necessary  to  state  it  to  the  officer 
of  the  Court  on  the  application  for  the  taxing  order,  in  which  case  he  would  not  have 
granted  the  order,  and  a  special  application  would  have  been  necessary,  for  the  purpose 
of  obtaining  the  decision  of  the  Court  as  to  whether  the  bills  ought  to  be  taxed,  and 
lastly,  whether  there  is  any  excuse  for  not  adopting  that  course. 

In  the  first  place,  I  have  no  doubt  that  the  agreement  was  as  stated,  viz.,  one  by 
which,  in  consideration  of  Sarah  Xadin  being  released  from  personal  liability,  the 
solicitor  was  contented  to  look  to  the  produce  of  the  railway  shares  for  the  payment 
of  the  bills  of  costs;  and  the  client,  on  her  part,  agreed  to  the  amount  of  the  ))iils  of 
costs.  Such  an  agreement  might  have  been  perfectly  good,  if  entered  into  between 
persons  who  understood  their  situation  ;  but  such  is  not  the  case  here.  Leaving  out 
of  the  nuestion  that  she  was  a  very  illiterate  person,  the  bill  was  delivered  at  the  time, 
and  she  had  no  means  of  knowing  whether  it  was  a  proper  bill  or  not,  and  it  was 
impossible  to  obtain  proper  advice.  Besides  this,  it  does  not  appear  that  the  value  of 
the  railway  shares  was  known  ;  and  if  it  exceeded  the  amount  of  all  the  bills,  she 
obtained  no  advantage  by  the  arrangement,  and  received  no  consideration  for 
agreeing  to  the  particular  amount  of  these  bills.  I  am  clearly  of  opinion,  that  the 
circumstances  of  this  case,  as  appearing  from  the  affidavits,  are  such,  that  this  Court 
would  not  allow  the  agreement  to  supersede  the  taxation  of  the  bills. 

As  to  payment,  there  was  none  ;  the  solicitor  was  to  retain,  out  of  money  to  be 
received  by  him,  the  amount  of  his  bill.  Payment  must  either  be  actual  payment  in 
[279]  money,  or  an  agreement  by  the  client,  on  the  settlement  of  accounts  between 
him  and  his  solicitor,  that  the  amount  shall  be  retained. 

The  next  question  is  much  more  difficult,  and  if  a  copy  of  the  agreement  had  been 
in  the  hands  of  Mrs.  Nadin,  at  the  time  she  obtained  the  order  of  course  to  tax  the 
bills,  I  should  have  been  of  opinion  that  the  order  of  course  had  not  been  properly 
obtained.  The  circumstances  aie  very  peculiar.  It  is  observed,  with  justice,  that 
Mrs.  Nadin  was  aware  that  some  agreement  existed,  though  she  did  not  know  the 
terras  of  it.  If,  when  her  solicitor  applied  for  a  copy  of  it,  Mr.  Ingle  had  furnished 
one,  I  should  have  discharged  this  order  of  cour.se.  But  Mr.  Ingle,  when  applied  to, 
says,  "I  refer  you  to  your  client,"  he  knowing  perfectly  well  that  the  client  had  no 
copy  of  it,  for  she  could  only  have  it  through  him,  and  it  had  never  been  out  of  his 
possession.  She  must  have  known  that  some  agreement  existed,  but  it  was  not  likely 
that  she  retained  in  her  memory  the  particulars  of  it,  for  it  is  one  page  in  length. 
There  is,  therefore,  some  excuse  for  not  setting  it  out  in  her  petition  for  the  order  of' 
course,  though  she  knew  there  was  one.  She  ought  to  have  applied  to  the  solicitor, 
and  said,  "  Do  you  object  to  an  order  of  course  1 "  and  if  he  did,  then  she  should  have 
presented  a  petition  to  the  Court  for  taxation,  stating  there  was  an  agreement,  and 
that  she  could  not  obtain  a  copy  of  it. 

There  is  this  difficulty  in  all  these  cases,  that  if  the  agreement  be  such  as  not  to 
affect  the  right  to  taxation,  you  need  not  mention  it;  but  if,  on  the  contrary,  there  is 
a  point  for  the  decision  of  the  Court  before  the  client  could  be  entitled  to  an  order  for 
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taxation  a  special  petition  is  necessary.  It  is  sometimes  very  difficult  to  decide  which 
[280]  course  to  take.  I  think  Mrs.  Nadin  was  not  light  in  the  course  she  took,  but 
that  the  solicitor  was  wrong  in  refusing  the  copy  of  the  agreement;  I  shall  not  set 
aside  the  order,  and  I  shall  give  no  costs  of  the  motion. 


[280]     Harley  v.  Mitfokd.     Xov.  24,  1855. 

\\'here  the  words  "  children  "  and  "  issue  "  are  used  interchangeably  in  a  will,  the  opera- 
tion of  the  word  "  children  "  may  be  extended  to  "  issue  generally  "  to  effectuate 
the  intention. 

A  testator  declared,  that  in  case  his  daughters  should  "leave  issue,"  they  might 
appoint  a  fund  "  unto  such  children  "  in  "  such  manner  "  as  they  should  choose,  and, 
in  default  of  any  child,  they  might  appoint  it  to  their  sisters  and  their  children. 
"And  in  case  all  his  daughters  should  die  without  issue,"  then  over.  Held,  that 
"children  "  must  be  construed  "issue,"  and  that  an  appointment  to  a  grandchild 
was  within  the  power.  Held  also,  that  the  word  "  such  "  did  not  refer  to  the  issue 
a  daughter  might  leave,  but  to  such  of  the  class  as  she  might  choose. 

In  1800  the  testator,  W.  Raybould,  by  his  will,  gave  his  real  and  personal  estate 
to  trustees,   upon   trust  to    pay   "the  rents  and    profits    equally  among    his  three 

i  daughters,  Sophia,  Henrietta  and  Harriet,  for  their  separate  use  ;  "  and  in  case  any  or 
either  of  his  said  daughters  should  leare  issue,  then  she  or  they  should  give,  devise, 
be([ueath,  limit,  direct  or  appoint  her  or  their  share  or  shares  of  his  real  and  personal 
estate  unto  such  rhihl  or  chihlirn,  in  such  manner  and  form  as  she  or  they  should 
choose  ;  and  in  default  of  an}'  chihl  or  chihlri'n  of  any  or  either  of  his  said  daughters,  then 
they  or  the  survivors  or  survivor  of  them  should  and  might,  respectively,  give,  devise 
and  appoint  the  respective  shares  of  his  real  and  personal  estate  to  their  brothers  or 
sisters  and  their  or  her  child  or  children,  in  such  manner  and  form  as  she  or  they 

I  should  please. 

1  "  And  in  case  all  his  said  daughters  should  dii'  u'itliout  muc,  then  the  survivor  of 
them  should  and  might  give,  devise  and  bequeath  his  said  real  and  personal  estate  to 
[281]  such  person  and  persons  as  and  in  such  manner  and  form  as  she  should  think 

I  proper. 

I        After  the  testator's  decease,  his  personal  estate  being  got  in,  was  paid  into  Court 

I  and  carried  over  in  thirds  to  the  account  of  the  three  daughters. 

i      The  testator's  daughter,  Henrietta,  married  Mr.  Wright  and  had  two  children,  one 

I  of  whom,  family,  married  Mr.  Shey,  and  died  in   1848,  leaving  four  children,  and  the 

'other,  Helen  ^laria,  died  in  1837,  leaving  one  child,  Robert  Henry  Wright. 

i        In  I8.'58  Mrs.  Wright  appointed  £2000,  part  of  the  fund  to  Robert  Henry  Wright, 

I  her  grandson,  and  the  remainder  to  her  daughter,  Mrs.  Shey,  and  her  children  (with 

I  her  concurrence). 

I       In  184G  she  appointed  the  whole  to  Mrs.  Shey,  under  circumstances  which  made 

;the  validity  of  the  appointment  questionable,  but  the  point  was  not  decided  on  the 

I  present  occasion. 

i     Mrs.  Shey  died  in  1848,  Mr.  Shey  in  1852,  and  Mrs.  Wright  in  1855,  and  there- 

jupon  Goff,  the  legal  personal  representative  of  Mr.  She_v,  presented  a  petition,  praying 

■a  transfer  to  him  of  her  one-third  share  of  the  fund. 

Mr.  Lloyd  and  Mr.  Shebbearc,  in  support  of  the  petition. 
Mr.  Roupell  and  Mr.  Hardy,  for  Robert  Henry  Wright. 

I       Mr.  Horsey,  for  other  parties. 

!  The  questions  raised  were,  whether  the  power  to  ap[282]-point  to  "such  child  or 
jehildren  "  was  not  limited  to  the  issue  before  referred  to,  i.'.,  to  the  issue  Mrs.  Wright 
jmight  kair  at  her  death  ;  and,  secondly,  whether  it  authorized  the  appointment  to  a 
, grandchild.  It  was  contended,  on  the  one  hand,  that  the  word  "issue"  was  to  be 
interpreted  "children,"  and,  on  the  other,  that  the  meaning  of  the  expression 
children"  must,  on  the  context,  be  extended  to  "any  issue"  of  Mrs.  Wright.  The 
alidity  of  the  second  appointment  was  left  open,  to  be  decided  in  another  suit.   Jri/lli 
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V.  Bliirhiiaii  (1  Ves.  son.  195) ;  Goldie  v.  Ch-eares  (14  Sim.  348);  and- Ellicombe  v.  Gomperlz 
(3  Myl.  \-  Cr.  127)  were  cited. 

TiiK  Mastkk  of  thk  Rolls  [Sir  John  Komillj'].  I  think  the  appointment  is  good. 
The  words,  in  the  first  instance,  are  "in  case  any  or  either  of  his  daughters  should 
leave  issue."  The  expression  "issue"  is  the  largest  possihle  and  includes  descendants 
at  any  distance.  It  i.s  said  that  these  words  must  be  cut  down  l>y  the  subsequent 
words  "child  or  children  ;"  but  in  //')/M  v.  Blackman  the  Court  held  that  it  was  not 
bound  so  to  do,  although  if  a  testator  uses  the  word  "  issue "  as  eiiuivalent  to 
"children,"  the  word  "issue"  must,  in  such  case,  be  held  to  mean  the  children  of  the 
parents. 

I  do  not  think  that  the  words  "such  child  or  children  "  refer  to  such  issue  as  the 
daughter  might  leave  at  her  death,  but  to  the  persons  to  be  selected  by  her :  she  was 
to  appoint  to  fiich  children  as  she  should  choose.  If  the  will  had  stopped  at  the  words 
"  unto  such  child  or  children  "  the  case  would  have  resembled  Gohlie  v.  Greairs  (14  Sim. 
348),  but  it  proceeds  "in  such  maimer  and  form  as  she  or  they  should  choose."  It  is 
clear,  that  the  words  "such  "  and  [283]  "manner"  refer  to  the  choice  and  selection  of 
the  children.  It  is  to  be  observed  that  in  the  next  gift,  "in  default  of  any  child  or 
children,"  the  word  "leaving"  is  omitted;  this  strengthens  the  construction.  The 
testator  afterwards  proceeds,  "  and  in  case  all  his  said  daughters  should  die  without 
issue,  then  the  daughter  might  appoint  the  fund  as  she  thought  proper.  This  is  only 
consistent  with  giving  to  the  word  "children"  the  extended  meaning,  and  with  an 
intention  that  the  grandchild  might  be  entitled  to  take.  The  ultimate  gift  over  is  in 
default  of  any  issue,  antl  is  most  distinct  in  shewing  that  it  was  only  to  go  over  on  a 
failure  of  issue  generally.  If  the  words  had  been  "  if  all  his  daughters  should  die 
without  any  suck  issue,"  or  anything  to  limit  the  word  issue,  there  might  be  something 
in  it ;  but  the  expression  is  general — if  they  all  died  without  any  descendants  what- 
ever. 

I  am  of  opinion  that,  by  the  effect  of  these  clauses,  the  expression  "child  "  is  to  be 
enlarged  and  means  "  issue,"  and  that  the  daughters  had  a  power  of  disposition  in 
favour  of  any  descendants,  whether  children  or  grandchildren. 

Therefore  let  £2000  stock,  and  interest  thereon  at  £4  per  cent,  from  the  death  of 
Mrs.  AVright,  be  transferred  to  a  separate  account,  in  respect  of  the  interest  of  Kobert 
Henry  AV right,  who  must  file  a  bill  to  bring  his  claim  before  the  Court. 

[284]     Walker  v.  Armstrong.     Nov.  12,  13,  14,  1855 ;  Jan.  29,  1856. 

[S.  C.  25  L.  J.  Ch.  402,  on  appeal,  8  De  G.  M.  &  G.  531  ;  44  E.  R.  495 ;  25  L.  J.  Ch. 
738  ;  2  Jur.  (N.  S.)  959  ;  4  W.  R.  770.  See  Attormy-General  v.  Camhmlf/e  Consumers 
G(7.s-  Company,  1868,  L.  R.  6  Eq.  308.] 

An  appointment,  made  in  1840,  of  the  whole  fee,  under  a  power  in  a  settlement  of 
1825,  relimiting,  in  substance,  the  old  estates,  though  made  for  the  purpose  and  with 
the  sole  intention  and  object  of  introducing  a  limitation  omitted  from  the  settle- 
ment by  mistake.  Held,  to  be  a  revocation  of  a  will  made  in  1827  in  pursuance  of 
a  power  in  the  settlement  of  1825. 

In  such  a  case  parol  evidence  is  inadmissible  to  shew  what  was  the  intention  or  object 
of  the  parties. 

On  the  marriage  of  A.  and  B.  in  1824,  two  estates  belonging  to  li.,  the  wife,  were 
vested  in  trustees  upon  certain  trusts  in  favour  of  A.  and  B.  and  the  issue  of  the 
marriage,  but  bj'  mistake  no  provision  was  made  for  the  daughters  of  any  son  of 
the  marriage,  and,  as  to  one  of  the  estates,  no  power  of  disposing  of  it  was  given  to 
B.  in  case  there  should  be  no  issue  of  the  marriage.  The  blunder  being  discovered, 
A.  and  B.,  in  1825,  under  a  general  power  of  appointment  given  them  by  the  settle- 
ment, paramount  to  the  limitations  therein,  reliraited  the  estates  to  the  old  uses 
(except  as  to  the  life-estates  to  themselves  and  the  survivor  of  them,  which  were 
omitted  by  a  second  mistake),  and  they  supplied  the  omission  in  the  original  settle- 
ment. There  being  no  issue,  B.,  in  1827,  made  her  will  in  pursuance  of  the  power 
"  reserved  to  her  by  the  original  settlement  and  every  other  jjower  enabling  her  in 
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that  behalf."  The  secoiifl  blunder  being  afterwards  discovered,  in  1840  A.  B.,  under 
the  general  power,  appointed  to  the  old  uses,  and  supplied  the  second  omission. 
This  deed  of  appointment  recited  the  intention  of  A.  and  B.  to  vary  the  limitations, 
but  it  was  clear,  in  the  opinion  of  the  Court,  that  the  sole  intention  and  object  of 
the  appointment  was  merely  to  cure  the  second  blunder.  Held,  nevertheless,  that 
the  will  of  B.  was  revoked.  But  upon  appeal,  the  Lords  Justices,  on  an  altered 
record,  reformed  the  deed  of  1840,  and  -so  gave  efioct  to  the  will. 

The  question  in  this  case  was  whether,  upon  the  construction  and  effect,  under  the 
circumstances,  of  a  deed  made  in  execution  of  a  general  power  of  appointment  con- 
tained in  a  .settlement,  a  will,  made  also  in  e.^ecution  of  a  power  in  the  same  settle- 
ment, but  prior  to  the  deed  and  the  Wills  Act,  was  or  not  revoked  by  the  deed,  the 
sole  intention  and  object  of  which  was  simply  to  correct  a  blundering  omission  in  the 
settlement,  and  the  estates  being  thereby  substantially  limited  to  the  old  uses. 

The  facts  of  the  case,  which  are  fully  stated  in  the  judgment,  are  shortly  as 
follows: — On  the  marriage  of  Mr.  and  Mrs.  Walker,  in  1824,  two  estates,  belonging 
to  the  lady,  were  settled  to  such  uses  as  Mr.  and  Mrs.  Walker  should  jointly  appoint, 
and  in  [285]  default  of  appointment,  each  was  settled  upon  certain  trusts  in  favour 
of  Mr.  and  Mrs.  Walker,  and  the  issue  of  the  marriage,  with  divers  remainders  over. 
By  mistake,  no  provision  was  made  for  the  daughters  of  any  son  of  the  marriage,  in 
case  he  should  have  no  issue  male  ;  and,  as  to  one  of  the  estates,  a  general  power  of 
disposing  of  it  by  deed  or  will,  after  the  decease  of  the  survivor  of  Mr.  and  Mrs. 
Walker,  was  reserved  to  her ;  but,  as  to  the  other  estate,  no  separate  power  of 
disposition  was  reserved  to  her,  even  on  failure  of  issue  of  the  marriage. 

In  the  year  1825,  these  several  mistakes  having  been  discovered,  Mr.  and  Mrs. 
Walker  exercised  the  general  power  of  appointment  reserved  to  them  by  the  settle- 
ment of  1824,  and,  correcting  these  two  blunders,  relimited  the  estates  generall)'  to 
the  old  uses,  .including  the  powers  to  Mr.  and  Mrs.  Walker  jointly  and  to  Mrs. 
Walker  separately  ;  but,  by  another  mistake,  the  life-estates  limited  to  Mr.  and  Mrs. 
Walker  by  the  settlement  of  1824  were  omitted.  In  this  state  of  things,  and  there 
being  no  issue  of  the  marriage,  Mrs.  Walker,  in  1827,  made  her  will,  and  thereby, 
after  reciting  the  original  settlement  of  1824,  she,  "in  exercise  and  execution  of  the 
power  of  authority  so  given  or  reserved  to  her  in  and  by  the  above  recited  indenture 
of  release  as  aforesaid,  and  of  every  or  any  other  power  and  authority  enabling  her 
in  that  behalf,"  appointed  the  estates  to  the  Plaintiffs  anil  Defendants,  the  bulk  of 
the  property  being  given  to  her  husband,  one  of  the  Plaintiffs. 

The  lilunder  in  the  deed  of  1825  being  discovered  in  1837,  a  third  deed  was 
executed  in  1840,  whereby,  after  reciting  the  two  previous  deeds  of  1824  and  1825, 
and  that  Mr.  and  Mrs.  Walker  "  were  desirous  of  varying  the  limitations ''  therein, 
they  exercised  the  joint  power  given  them  by  both  the  former  deeds,  or  either  [286] 
of  them,  relimiting  the  estates  to  the  old  uses  (except  as  to  the  issue  of  the  marriage, 
there  being  then,  humanly  speaking,  no  probability  of  any,  as  Mrs.  Walker  was 
fifty-nine  years  of  age)  and  curing  the  omissions.  Mrs.  M'alker  died  in  1854  without 
issue  and  without  having  republished  her  will. 

Affidavits  were  put  in  evidence  to  shew  that  the  sole  intention  and  object  of  the 
deed  of  1840  was  to  rectify  the  mistake  in  that  of  1825. 

The  question  was  whether  the  will  was  revoked  by  the  execution  of  the  deed 
of  1840. 

Mr.  K.  Palmer  and  Mr.  Cole,  for  the  Plaintiffs.  In  the  first  place  it  may  be 
contended  that  the  life-estates,  which  were  by  a  blunder  omitted  in  the  deed  of  1825, 
executed  to  cure  a  previous  error,  and  for  no  other  purpose,  were  not  entirely  lost 
or  destroyed,  l)Ut  resulted  back  to  the  husband  and  wife,  or  if  it  should  be  thought 
that  on  the  principle  of  resulting  uses  they  did  not  so  result  back,  yet  it  is  clear,  in 
equity,  that  the  life-estates  were  such  that  the  Court  would  have  rectified  the  settle- 
ment, and  in  so  doing  would  not  have  given  the  husband  and  wife  life-estates,  but 
would  have  ileclared  they  were  entitled  to  them  and  would  have  directed  the  terms 
of  the  deed  to  be  altered  accordingly.  But  it  is  said  that  the  operation  of  the  deed 
of  1840  was  to  destroy  the  old  esUites  and  create  entirely  new  uses,  and  that,  therefore, 
the  will  of  Mrs.  Walker  had  nothing  to  operate  upon.     But  the  question  is,  what  was 
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the  purpose  for  which  the  deed  of  1840  was  executed.  If  it  was  executed  for  the 
purpose  of  raising;  an  entirely  now  series  of  limitations  and  exhausting  the  fee,  then 
no  doubt  it  woukl  put  an  end  to  the  old  estates,  and  the  uses  and  powers  contained 
in  the  ])revious  deeds  would  l)e  gone,  and  the  power  in  the  deed  of  1840  would  be  a 
new  [287]  power,  and  not  the  old  power  in  the  deed  of  1825  as  it  is;  but  if  the 
whdle  olijcct  and  intention  of  the  deed  of  1840  was  simply  to  vary  the  limitations 
and  not  to  destioy  the  existing  estates — if  it  was  intended  merely  to  fill  up  a  gap, 
then  it  will  operate  only  as  a  partial  execution  of  the  power.  Now  the  truth  is  that 
the  deed  was  executed  only  to  correct,  through  the  medium  of  the  joint  power,  an 
error  in  the  former  deed.  This  is  evident  from  the  recital  in  the  deed  of  1840  itself, 
that  Mr.  ami  Mrs.  Walker  "were  desirous  of  varying  the  limitations  contained  in  the 
said  recited  indentures,'  namely,  the  deeds  of  1824  and  1825,  and  also  from  the 
affidavits  which  have  l)een  filed  to  shew  the  state  of  circumstances  that  existed  at  the 
time  of  the  execution  of  the  deed  of  1840.  These  affidavits  are  not  indeed  admissible 
in  evidence  for  the  purpose  of  helping  to  put  a  construction  upon  the  deed,  but  it  is 
competent  for  the  Plaintiff's  to  use  extrinsic  evidence  to  shew  the  state  of  things 
which  existed  at  the  time  of  its  execution,  as  in  the  case  of  a  will,  in  order  that  the 
Court  may  see  under  what  circumstances  the  instrument  was  made,  and,  therefore, 
these  affidavits  have  been  filed  to  shew  under  what  circumstances  the  deed  of  1840 
was  executed.  The  recital  in  the  deed  is  also  to  the  same  efiect ;  conseiiuently  the 
object  then  being  to  vary,  not  destroy',  the  old  estates  and  uses,  they  remain  unaltered, 
except  to  the  extent  and  for  the  purpose  of  correcting  the  blunder,  and  except  to  that 
extent,  the  uses,  limitations  and  powers  of  the  deed  of  1840  are  the  old  uses, 
limitations  and  powers.  This  is  like  the  common  case  of  bringing  home  the  legal 
estate  to  the  equitable  estate  and  clothing  the  latter  with  the  foi-mer,  which  leaves 
the  old  estates  untouched.  All  the  cases  lay  down  that  doctrine  ;  as  where  a  party 
has  the  legal  estate  and  a  power  and  exercises  the  latter  by  appointing  the  estate  to 
new  uses  in  favour  of  a  mortgagee  that  only  revokes  or  alters,  [28S]  pro  tanlo,  the 
previous  uses  and  limitations  which,  except  for  the  purpose  of  the  mortgage,  remain  , 
just  as  they  were  before  the  appointment;  Brain  v.  Brain  (6  Madd.  221);  and  even  | 
though  the  power  in  such  a  case  is  wholly  exhausted  at  law,  still  it  is  but  partially 
executed  in  equity  ;  1  Sugd.  Pow.  (pp.  .3-59,  361  (6th  ed.)),  where  several  cases  were  | 
referred  to,  and  among  others  JrisiM  v.  Lre  (4  Sim.  364),  which  was  the  common  case  ' 
of  an  estate  in  settlement  and  a  subsequent  mortgage  and  transfer,  with  an  inaccurate 
proviso  for  redemption,  altering  the  uses,  but  without  any  declared  intention  to  do 
more  than  secure  the  mortgage,  nevertheless  the  effect  was  to  revoke  a  previous  will. 
This  case  Lord  St.  Leonards  comments  on  with  disapproval,  and  in  the  end,  1  Sugd. 
Pow.  (p.  367  (6th  ed.)),  says,  "It  woukl  be  difficult  to  reconcile  the  distinction  in 
Anmn  v.  Lei-  with  the  principles  as  exhibited  by  Lord  Eldon  and  Lord  Kede-sdale." 
There  is  a  recent  case  on  the  same  subject,  first  before  Vice-Chancellor  Kindersley 
and  then  before  the  Lords  Justices,  Ploviilcn  v.  Hiide  (2  De  G.  M.  &  G.  684,  over- 
ruling S.  C.  2  Sim.  (N.  S.)  171),  in  which  a  person,  having  had  certain  hereditaments 
conveyed  to  him  to  such  uses  generally  as  he  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  to  the  usual  uses  to  bar  dower,  mortgaged  them  in  fee,  the 
dower  trustee  joining  in  the  mortgage  then  made  his  will  devising  them,  and  after- 
wards the  mortgagee  reconveyed  them  to  him  and  his  heirs  to  such  uses  generally  as 
he  should  by  deed  or  will  appoint,  and  in  default  of  appointment  to  the  usual  uses  to 
bar  dower  just  as  they  stood  before  the  mortgage  ;  and  it  was  ingeniously  contended 
that  the  powers,  uses  and  e.states  were  quite  distinct,  and  that,  therefore,  the  devise 
was  revoked.  Vice-Chancellor  [289]  Kindersley  thought  there  was  a  revocation,  but 
the  Lords  Justices  difl'ered  with  him  and  overruled  his  decision.  That  is  a  very 
strong  authority,  and  there  is  none  on  the  other  side  to  shake  it.  As  in  the  case  of 
a  mortgage  so  also  in  that  of  a  tenant  in  common  whose  will  is  not  revoked  b_v  the 
fact  that  his  share  has,  since  the  execution  of  the  will,  been  ascertained  in  severalty 
by  partition.  A  fine  levied  for  the  mere  purpose  of  effectuating  a  partition  is  no 
revocation  even  at  law;  Williams  v.  Owens  (2  Ves.  jun.  601).  But  if  the  object  and 
intention  of  the  parties  to  any  disposition  be  not  merely  to  effectuate  a  partition  but 
also  to  answer  some  other  purpose,  as  in  the  case  of  Tirtner  v.  Ticlcner,  cited  in  Par»(ms 
V.  Freeman  (3  Atk.  742),  there  there  will  be  a  revocation.     So  in  If'oO'lhowe  v.  OkiU 
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(8  Sim.  115)  and  similar  ca.ses,  a  partition  did  not  revoke  a  per.son'.s  will.  In  1  Relies 
Abr.  (p.  G16)  it  is  laid  down  that  a  feottment  after  a  will,  though  declared  to  the  uses- 
of  the  will,  and  where,  therefore,  the  testator  takes  back  the  old  uses,  was  held  to  be 
a  revocation,  but  that  affects  the  whole  estate,  and,  nevertheless,  Lord  Hardwicke,  in 
Parsons  v.  Freeman  (3  Atk.  748),  declared  that  ca.se  of  the  feoffment  to  be  "a  prodigious 
strong  case."  In  Parsons  v.  Freeman,  a  wife  by  marriage  articles  contracted  that  on 
her  husbanil  doing  certain  acts  she  would  convey  her  estate  to  him  and  his  heirs. 
The  husband  then  made  his  will,  devising  his  equitable  interest  to  a  third  party  in 
fee.  The  hu.sband  and  wife  then  came  to  a  new  agreement  hy  which  the  u.ses  were 
to  be  limited,  not  to  the  husband  absolutely,  but  to  such  uses  as  the  husband  and  wife 
should  jointly  appoint,  and  in  default  to  him  in  fee,  and  suffered  a  recovery  declaring 
the  purpose  [290]  to  be  to  the  uses  of  that  deed  ;  and  this  was  held  a  revocation  of  the 
will,  because  the  husband  was  to  take  absolutely  in  the  first  instance  but  afterwards 
subject  to  the  joint  appointment.  The  principle  of  all  the  cases  is  that  where  the 
conveyance  or  limitation  of  the  estate  is  to  effectuate  a  particular  purpose  it  shall 
revoke  a  previous  will  no  further  than  to  answer  that  particular  purpose.  Upon 
this  principle,  accordingly,  it  is  submitted,  upon  the  part  of  the  Plaintiffs,  that  as 
there  was  no  intention,  when  the  joint  power  was  e.xercised  by  the  deed  of  18-10,  to 
revoke  the  uses  further  than  to  vary  the  limitations  so  far  as  to  correct  the  blunder 
as  to  the  life-estates,  the  will  is  not  revoked,  or  is  only  revoked  pro  tanto ;  FuiwUns  v. 
Buryis  (2  Ves.  &  B.  382) ;  IVigsell  v.  Smith  (1  Sim.  &  St.  321  ;  5  Russ.  299) ;  Montagu 
V.  Kaler  (8  Exch.  507)  ;  Evans  v.  Saunders  (1  Drew.  415,  654,  reversed  on  appeal, 
24  L.  J.  (Ch.)  609);  Attorneij-General  v.  Vigor  (8  Ves.  256);  Haioes  v.  JFi/att  (3  Bro. 
C.  C.  156,  reversing  S.  C.  2  Cox,  263).  There  is  another  point  which  may  be  briefly 
mentioned,  namely,  whether  the  statute  1  Vict.  c.  26  does  not  prevent  what  has  been 
done  from  operating  as  a  revocation,  for  though  it  does  not  extend  to  wills  made 
before  1838,  3'et,  by  those  sections  which  relate  not  to  the  making  or  construction  of 
a  will  but  to  its  revocation,  viz.,  the  19th,  20th,  and  23d  sections,  a  revocation  must 
be  of  the  nature  pointed  out  by  the  Act;  Hohhs  v.  Knight  (1  Curt.  Eccl.  Rep.  768). 

Mr.  Borton,  for  the  Defendant  Robert  Baynes  Armstrong,  did  not  oppose  the 
Plaintiff's  case. 

Mr.  Prendergast,  for  the  Defendants  Mr.  and  Mrs.  Pattenson,  argued  in  favour  of 
the  Plaintiff. 

Mr.  Roupell  and  Mr.  Pole,  for  Richard  Baynes  Arm-[291]-strong.  The  proposi- 
tion contended  for  is  that  the  will  of  1827  operated  as  a  valid  disposition  of  the 
property  under  the  power  contained  in  the  deeds  of  1824  and  1825,  which  was  the 
same  as  that  contained  in  the  deed  of  1840  ;  and  it  is  argued  that,  notwithstanding 
the  deed  of  1840,  the  power  is  well  executed.  But  if  the  power  given  by  the  deed 
of  1840  is  a  new,  and  not  the  old  power  remaining  unaltered,  then  the  will  does  not 
operate  as  an  execution  of  that  power,  nor  can  it  operate  as  an  execution  of  the  old 
power,  which  is  gone.  It  is  argued  that  the  power  is  only  revoked  pro  tanto,  and  a 
passage  in  Sugd.  Pow.  (vol.  1,  p.  359  (6th  ed.)),  is  relied  upon.  [The  M.\ster  OF 
THE  Rolls.  Suppose  it  had  been  stated  in  the  deed  of  1840  that  in  the  deed  of  1825 
the  life-estates  to  the  husband  and  wife  had  been  omitted,  and,  to  remedy  that 
omission,  the  deed  of  1840  was  executetl,  would  you  consider  that  to  be  a  revocation 
of  the  will  of  1827?]  Yes,  it  was  clearly  an  exercise  of  the  power  in  the  deed  of 
1840,  which  could  not,  therefore,  be  exercised  by  the  will,  being  exhausted  and  at 
an  end  ;  llcid  v.  Shcn/old  (10  Ves.  370) ;  Leigh  v.  Norlmn/  (13  Ves.  340) ;  Lawrence  v. 
Jrallis  (2  Hro.  C.  C'  319)  ;  Lock  v.  Faote  (5'Sim.  618) ;  'Simpson  v.  Jl'alher  (5  Sim.  1) ; 
Huhand.  V.  Huhand  (7  Bro.  P.  C.  433).  There  is  nothing  in  the  deed  of  1840  to 
shew  that  it  was  not  intended  to  execute  the  power  fully,  and  the  deeds  alone  can  be 
looked  to  as  evidence  of  the  intention  of  the  parties.  The  case,  moreover,  is  one, 
not  of  the  revocation,  but  of  the  destruction  of  the  power  ;  and  though  the  evidence 
cannot  be  looked  at  to  explain  the  instrument,  yet  it  may  be  so  to  give  the  Court 
some  knowledge  of  the  circumstances.  Now  a  vast  deal  has  been  .said  as  to  the 
want  of  intention  ;  but  the  facts  are  that  certain  [292]  deeds  had  been  executed,  and, 
on  considering  them  afterwards,  it  was  found  that  they  had  failed  to  provide  for 
certain  contingencies,  not  that  there  was  any  mistake  or  any  intention  to  rectify  the 
mistake,  but  there  were  defects,  and  if  evidence  had  been  tendered,  as  it  is  not,  with 
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a  view  to  correct  those  errors  or  defects,  it  would  not  be  received,  and  in  eft'ect,  it 
would  not  assist  the  Court.  Parol  evidence  as  to  what  was  the  intention  of  the  parties 
in  executing  the  deed  of  1840  is  not  admissible,  and  even  if  it  were,  the  Court  would 
not  rectify  the  settlement  without  production  of  the  instructions  for  the  deed  ;  Cord- 
icfll  V.  Mai-krill  (1  Ambl.  olo  ;  2  Kden,  344),  in  which  case  the  Court  refused  to  carry 
into  execution  a  settlement  made  in  pursuance  of  marriage  articles,  without  the  pro- 
duction of  the  articles.  As  to  the  ert'oct  of  the  statute  1  Vict.  c.  26,  it  was  held  in 
Loril  Ijingford  v.  Littk  (2  Jones  &  Lat.  613),  that  the  statute  is  wholly  inapplicable 
to  such  a  case.  Mamtell  y.  I'rirc  (Sugd.  Pow.  App.  21)  was  cited  as  to  a  resulting 
trust. 

Mr.  Lloyd  and  Mr.  Osborne,  for  the  Defendants,  Anthony  Hrowii  and  his  son 
Thomas  Brown,  the  first  tenant  in  tail  in  esse,  under  the  deeds.  The  29th  paragraph 
of  the  bill  raises  the  question  of  the  rectification  of  the  settlement.  [TnK  M.\stkr 
OF  THE  Rolls.  You  need  not  trouble  yourself  as  to  the  question  of  rectifying  the 
settlement.  All  that  was  meant  to  be  urged  on  the  part  of  the  Plaintiffs  was  that 
the  case  might  be  so  treated  for  the  purpose  of  introducing  the  parol  evidence.  I  do 
not  consider  this  a  bill  to  rectify  the  settlement,  and  I  look  only  to  the  documents. 
The  Plaintiffs  arc  entitled  to  have  the  facts  of  the  lady  being  fifty-nine  in  1840,  and 
there  being  then  no  chil-[293]-dren  put  in  evidence,  and  I  shall  treat  those  as  facts.] 
It  is  argued  that  this  deed  of  1840  is  a  revocation  of  the  will,  and  the  question  then 
turns  upon  the  reasoning  applied  by  the  Court  to  revocation.  This  may  be  a  revoca- 
tion, but  it  is  not  a  revocation  in  the  ordinary  sense  of  the  term.  You  apply  it  to 
the  destruction  of  the  power,  on  the  subject-matter  itself  being  withdrawn  ;  as  if  a 
testator  disposes  of  part  of  the  property,  he  withdraws  it  from  the  operation  of  the 
power,  and  that  is  a  partial  revocation  ;  so,  in  the  case  of  a  mortgage,  &c.  :  but  this 
is  a  different  case.  The  question  here  is  a  question  of  testamentary  capacitj'  ;  and 
whether  the  testamentary  instrument  was  executed  by  virtue  of  a  testamentary 
capacity,  which  existed  in  this  lad}'  at  her  death.  The  testamentary  capacity  in 
1827  was  not  the  same  as  at  the  lady's  death,  the  former  was  put  an  end  to  in  1840, 
and  superseded  by  a  new  testamentary  capacity ;  and  the  real  question  is,  whether 
the  power  introduced  into  the  deed  of  1840  was  a  new  power.  It  is  contended  that 
the  intention  of  the  parties  is  to  determine  this  question,  but  it  cannot  be  said  that 
parties  do  not  intend  the  legal  consequences  of  their  own  acts  and  deeds.  They 
must  not  do  acts  and  then  be  allowed  to  say,  "  that  particular  legal  consequence  is 
a  surprise  upon  us."  [The  Master  of  the  Rolls.  My  present  impression  is  that 
the  parties  never  thought  about  the  will,  or  whether  it  would  be  revoked  or  not.l 
The  will  being  dated  in  1827,  and  the  death  of  the  ladj'  not  having  taken  place  till 
1854,  an  interval  of  twenty-seven  years,  it  must  be  considered  that  there  was  an 
abandonment  of  the  intention  in  1827,  before  her  death.  There  is  an  alteration  of 
the  testamentary  capacitj'.  There  is  an  analogy  in  the  cases  where,  before  the  ^Vills 
Act,  a  woman  made  a  will  and  afterwards  married  ;  there  her  testamentary  [294] 
capacity  ceased ;  for  if  her  husband  died,  and  her  testamentary  capacity  revived,  the 
will  was  nevertheless  of  no  eflect.  There  must  have  been  uninterrupted  testamentary 
capacity  from  the  date  of  the  will  to  the  death.  Here,  if  the  parties  had,  in  1840, 
executed  a  deed  identical  with  the  previous  deed,  the  powers  would  be  gone.  The 
joint  power  was  exhausted  by  its  exercise,  but  it  need  not  have  been  so,  as  if,  for 
instance,  thej'  had,  under  the  power,  simply  appointed  the  old  life-estates,  leavin 
everything  else  as  it  was.  But  in  1840  there  was  a  change  of  circumstances,  a,a 
therefore  a  change  of  intention. 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Rolls  took  time  to  consider. 

Jan.  29,  1856.  The  Master  of  the  Rolls  [Sir  John  Rorailly].  In  this  case  the 
question  arises  on  the  construction  and  effect  of  certain  instruments,  and  whether, 
by  the  last  of  them,  the  will  of  the  testatrix  is  or  is  not  revoked. 

It  is  impossible  to  look  at  this  case  without  feeling  how  little  creditable  to  the 
profession,  generally,  are  the  facts  appearing  in  this  suit,  and  how  serious,  whatever 
maj'  be  the  ultimate  result  of  this  suit,  the  consequences  must  be  to  the  parties 
immediately  concerned,  occasioned  bj'  the  reiterated  and  inexcusable  blunders  of  the 
professors  of  the  law. 
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The  outline  of  the  case  is  this :  A  lady,  in  affluent  circumstances,  possessed  of 
large  landed  estate,  marries  a  gentleman  distinguished  in  the  naval  service  of  his 
[295]  country.  They  apply  for  and  obtain  what  may  be  considered  as  the  best  advice 
they  could,  in  order  to  frame  a  settlement  of  their  property. 

This  settlement  contains  a  blundei'  occasioned  by  gross  negligence.  This  is  dis- 
covered shortly  afterwards,  the  best  advice  is  then  resorted  to  by  this  lady  and 
gentleman  to  redress  this  evil,  and  the  blunder  is  repaired  by  another  instrument, 
which  contains  another  and  fresh  blunder,  still  more  gross,  occasioned  by  a  piece  of 
negligence  as  inexcusable. 

This  again  is  discovered,  and  is  attempted  to  be  repaired  by  a  third  instrument ; 
but  the  lady  and  her  husband  are  never  informed  of  the  probable  or  possible  eti'ect 
which  the  execution  of  this  third  instrument  would  produce  on  their  previous  acts, 
and  that,  according  to  the  technical  rules  of  this  Court,  which  none  but  a  professional 
person  could  understand,  the  last  wishes  of  the  lady,  solemnly  expressed  in  her  will, 
wouUl  be  wholly  inoperative,  or  that,  at  the  best,  a  long,  doubtful  and  expensive 
litigation  would  be  necessary,  to  set  it  right.  Most  assuredly,  if  the  Court  must 
declare  that  this  third  instrument  has  rendered  the  will  of  this  lady  inoperative,  it 
cannot  but  feel  that  the  real  intentions  of  this  lady,  in  the  disposal  of  her  property, 
have  been  frustrated,  and  that  the  objects  of  her  bounty  are  deprived  of  the  fruits 
of  it,  by  the  combined  effect  of  the  incompetence  of  certain  members  of  the  legal 
profession,  operating  upon  a  mere  technical  rule  of  law  founded  in  no  principle  of 
common  sense  or  justice. 

The  facts,  as  far  as  they  need  be  explained,  are  as  follows  : — The  Plaintifi", 
ICaptain  Robertson  Walker,  married  his  late  wife  in  June  1824:.  On  that  occasion  a 
settlement  was  made  of  the  lady's  property,  consisting  [296]  of  two  estates,  one  of 
which  may  be  called  "her  own,"  and  the  other  which  was  derived  from  her  brother, 
who  was  then  dead,  may  be  called  "  her  brother's."  By  that  settlement,  both  estates 
were  conveyed  to  three  trustees,  in  trust  to  hold  the  same  for  such  uses  as  the 
[husband  and  wife  should  jointly  appoint  by  deed,  and  in  default  of  such  appointment, 
I  as  to  one-half,  to  pay  the  rents  and  proceeds  to  Captain  Robertson  Walker  during  the 
1  joint  lives  of  himself  and  his  wife,  and  as  to  the  other  half,  to  pay  the  rents  and 
i proceeds  thereof  to  Mrs.  Walker,  for  her  separate  use,  during  their  joint  lives,  and 
'upon  the  death  of  either,  the  survivor  was  to  take  the  rents  and  proceeds  for  life. 
I  Subject  to  these  life-estates,  the  estate  derived  from  the  brother  was  limited  to  such 
uses  as  Mrs.  Walker  should  appoint,  either  by  deed  or  will,  and,  in  default  of  such 
'appointment,  it  was  limited  to  go  to  her  first  and  other  sons  in  tail  male,  with 
I  remainder  to  her  daughters,  as  tenants  in  common  in  tail  general,  with  cross- 
remainders  between  them  in  tail.  In  default  of  such  i.ssue,  the  property  was  limited 
'to  Robert  Baynes  Armstrong,  the  first  Defendant,  for  life,  w-ith  remainder  to  his  first 
land  other  sons  in  tail  male,  with  remainder  to  Richard  Baynes  Armstrong,  the  second 
;  Defendant  on  the  record,  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
.male,  with  remainder  to  Thomas  Benn,  the  third  Defendant  on  the  record,  for  life, 
.with  remainder  to  his  first  and  other  sons  in  tail  male.  The  Defendant  Anthony 
iBenn  is  his  (Thomas  Benn's)  eldest  son,  and  consequently,  as  neither  Robert  B. 
I  Armstrong  nor  Richard  B.  Armstrong  has  any  issue  male,  he  is  the  first  tenant  in 
I  tail  in  existence. 

j  As  to  the  wife's  estate,  subject  to  the  life-estates  already  stated,  it  was  limited  to 
jthe  child  or  children  of  the  marriage,  in  such  manner  as  the  husband  and  wife  [297] 
ishould  jointly  appoint,  and  in  default,  as  the  s\nvivor  should  appoint,  and  in  default 
|of  any  such  appointment,  the  estate  was  limited  to  the  same  trusts  as  those  already 
■  Stated  with  respect  to  the  estate  derived  from  the  brother,  which  followed  the  power 
I  given  to  Mrs.  Walker  to  appoint  by  deed  or  will.  The  settlement,  therefore,  con- 
jtained  no  provision  for  the  daughters  of  any  son  of  the  marriage,  nor  did  it  contain 
any  power  enabling  Mrs.  Walker  to  dispose  of  her  own  estate,  in  case  she  should 
have  no  issue  of  the  marriage. 

This  blundering  omission  from  the  settlement  was  speedily  discovered,  and  Mr. 
ind  Mrs.  Walker  desired  that  it  might  be  corrected.  This,  by  means  of  the  general 
power  of  appointment  reserved  to  the  husband  and  wife,  might  easilj-  have  been 
iccomplishcd,  had  proper  care  been  taken  not  to  create  a  fresh  blunder  in  curing  the 
R.  v._28* 
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old  one.  Accordingly,  with  this  view,  a  deed  of  appointment,  exercising  that  power, 
and  bearing  date  the  17th  of  May  1825,  was  duly  executed  by  Captain  Robertson 
W'alker  and  his  wife,  of  the  first  part,  and  the  trustees  of  the  second  part.  This  deed 
recited  the  desire  of  Captain  and  Mrs.  Walker  to  exercise  the  power  of  appointment 
contained  in  the  former  settlement,  and  then  proceeded  to  limit  and  appoint  both  the 
estates  to  such  uses  as  both  husband  and  wife  should  by  deed  jointly  appoint,  and  in 
default  of  any  such  appointment,  so  far  as  regards  the  estate  derived  from  her  l)rothor, 
to  such  uses  as  Mrs.  Walker  should  appoint  by  deed  or  will,  and  in  default  of  any  such 
appointment,  the  esUite  was  limited  to  the  first  and  other  sons  of  the  marriage  in  tail 
general,  remainder  to  the  daughters  of  the  marriage  as  tenants  in  common  in  tail 
general,  with  cross-remainders  in  tail,  and  in  default  of  such  issue,  as  Mrs.  Walker 
should  by  deed  or  will  appoint,  and  in  default  of  such  appointment,  to  [298]  the  uses 
limited  by  the  original  settlement  to  take  etfect  after  the  limitations  to  the  daughters 
of  Mrs.  Walker;  and  as  to  Mrs.  Walker's  own  estate,  it  is,  subject  to  the  joint  power 
of  appointment,  and  subject  to  the  uses  in  the  original  settlement  limited  to  take 
effect  during  the  lives  of  Captain  and  Mrs.  Walker,  and  the  survivor  of  them,  limited 
to  the  same  uses  as  those  specified  in  the  original  settlement  in  favour  of  the  children 
of  the  marriage,  in  such  manner  as  Captain  and  Mrs.  Walker  should  appoint,  and  in 
default,  to  the  uses  limited  to  take  effect  concerning  the  lands  derived  from  her 
brother  ;  provided  always  that  in  case  there  should  be  a  failure  of  issue  of  the  marriage, 
Mrs.  Walker  should  have  power  to  appoint  the  hereditaments  settled,  by  deed  or 
will. 

In  this  deed  of  appointment,  therefore,  the  former  blunders  being  redressed,  a  still 
more  serious  blunder  is  made,  by  omitting,  in  the  settlement  of  the  estate  derived  from 
the  brother,  all  the  limitations  for  the  lives  of  Captain  and  Mrs.  Walker,  and  the  life 
of  the  survivor.  Captain  and  Mrs.  Walker  had  taken  the  best  advice  they  could, 
they  had  employed  eminent  professional  persons  residing  in  the  metropolis,  and  must 
naturally  have  supposed  that  now,  at  least,  the  whole  matter  was  corrected,  and  that 
no  difficulty  could  arise  on  this  second  settlement.  In  this  view  of  the  case,  and  ia 
February  1827,  Mrs.  Walker  made  her  will,  by  which  she  recited  the  power  contained 
in  the  original  settlement,  and  by  virtue  of  that  and  every  other  power  enabling  her 
so  to  do,  devised  all  the  settled  lands  and  hereditaments  in  the  following  manner.  She 
gave  part  to  certain  persons,  members  of  the  Armstrong  family,  and  the  remainder 
she  gave  to  the  Plaintiff,  her  husband.  Captain  R.  Walker,  absolutely. 

After  the  lapse  of  many  years  after  this.  Captain  and  [299]  Mrs.  Walker  having 
occasion  to  deal  with  some  portion  of  their  property  by  way  of  sale  or  exchange,  the 
settlements  were  laid  before  a  professional  gentleman,  who  immediately  pointed  out 
the  blundering  omission  which  existed  in  the  deed  of  1825,  and  the  inconvenience 
which  might  result  from  the  omission  of  the  life-estates  to  Mr.  and  Mrs.  Walker. 
Thereupon,  on  the  24th  October  1840,  Captain  and  Mrs.  Walker  again,  under  the 
best  professional  advice,  executed  a  fresh  deed  to  repair  this  second  blunder  and 
defect.  To  this  deed  Captain  and  Mrs.  Walker  were  parties  of  the  one  part,  and  the 
surviving  trustee  of  the  original  settlement  of  the  other  part.  It  recited  the  inden- 
tures of  June  1824  and  of  May  1825;  it  recited  that  Captain  and  Mrs.  Walker  were 
desirous  of  varying  the  limitations  contained  in  the  settlement,  and  thereupon,  by  the 
joint  appointment  of  both  Captain  and  Mrs.  Walker,  the  estates,  as  well  as  those 
derived  from  her  brother  as  her  own,  were  settled  to  such  uses  as  Captain  and  Mrs. 
Walker  should  appoint  ;  and  in  default  thereof,  during  the  joint  lives  of  Captain  and 
Mrs.  Walker,  as  to  one-half,  in  trust  for  Captain  Walker,  and  as  to  the  other  half,  in 
trust  for  the  separate  use  of  Mrs.  Walker ;  and  after  the  decease  of  either,  the  whole 
in  trust  for  the  survivor  for  life  ;  and  after  the  decease  of  the  survivor,  for  such  uses 
as  Mrs.  Walker  should,  by  deed  or  will,  appoint ;  and  in  default  of  appointment,  in 
trust  for  the  Defendants,  for  the  same  estates  as  those  already  stated  in  the  original 
settlement.  This  deed,  it  will  be  observed,  omits  all  limitations  in  favour  of  issue, 
but  there  were  none  then,  and  the  advanced  age  of  the  lady  had  rendered  future 
issue,  humanly  speaking,  impossible,  and  accordingly  such  limitations  were  unnecessary. 
The  settlement  would  have  answered  its  purpose,  if  the  unfortunate  objects  of  this 
series  of  blunders  had  been  told  what  effect  it  would  have  upon  them,  but,  from  the 
first  to  the  last,  it  does  not  appear  [300]  that  anyone  ever  informed  either  of  them 
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ot  the  effect  which  this  deed  might  have  on  Mrs.  Walker's  will,  if  she  had  previously 
made  one. 

In  December  18.54  Mrs.  Walker  died  without  issue,  without  having  altered  or 
republished  her  will,  and  without  having  revoked  it,  unless  the  deed  of  1840  operated 
IS  such  revocation.  The  question  in  this  case  is,  whether  this  deed  rendered  the  will 
noperative. 

In  favour  of  the  validity  of  the  appointment  made  by  the  will  of  this  lady  in 
1827,  notwithstanding  the  subsequent  deed  of  1840,  it  is  urged  that  the  effect  of  this 
iettlement  depends  on  the  intention  with  which  it  was  executed  by  the  parties 
:hereto ;  and  evidence  is  tendered  to  shew  the  circumstances  under  which,  and  the 
object  for  which  that  deed  was  executed,  the  admissibility  of  which  evidence  is 
iontested  on  the  other  side.  My  opinion  is  that  evidence  of  this  character  is  not 
idmissible ;  but  I  have,  upon  the  mere  perusal  of  the  deeds  themselves,  come  to  the 
;onclusion  that  the  sole  object  and  intention  of  the  parties  to  the  deed  of  May  182.5 
.vas  to  redress  the  blunders  of  omitting  the  ititerests  to  the  daughters  of  sons  of  the 
narriage,  and  to  give  Mrs.  Walker  a  power  of  disposing  of  her  own  estate  by  will,  in 
;ase  there  should  be  no  issue  of  the  marriage,  and  also  that  the  sole  object  of  the 
leed  of  1840  was,  to  redress  the  blunder  of  the  deed  of  1825,  which  omitted  the  life- 
iStates  of  Captain  and  Mrs.  Walker,  and  that  the  omission  of  the  limitations  to  the 
ssue  of  the  marriage  is  explained  by  the  fact  that  no  such  issue  then  existed,  and  that 
•he  advanced  age  of  Mrs.  Walker  made  the  birth  of  a  child,  humanly  speaking, 
impossible  ;  and  that,  therefore,  these  limitations  were  omitted  as  superfluous  and 
■leedlessly  lengthening  the  deed.  No  evidence  could,  to  my  mind,  make  this  more 
i)lain.  In  all  other  respects,  the  limitations  contained  in  the  [301]  deed  are  the  same. 
'•^he  Plaintitls,  therefore,  in  my  opinion,  are  entitled  to  every  advantage  that  can  be 
lerived  from  the  fact  that  the  deed  of  1840  was  executed  with  the  sole  view  and 
;)bject  of  correcting  the  error  in  the  deed  of  May  1825. 

In  this  state  of  things  it  is  contended  for  the  Plaintiff's  that  this  is  analogous  to 
he  cases  of  mortgage  and  of  partition,  and  that  the  appointment  of  the  estate  to  new 
ises  in  favour  of  the  mortgagee  only  revokes  or  alters  the  previous  uses  and  limitations 
>ro  tanto,  and  that  they,  except  for  the  purpose  of  the  mortgage,  remain  unaltered  ; 
.nd,  as  is  the  case  of  a  tenant  in  common,  where  the  will  is  not  revoked  by  the  fact 
ihathis  share  has  since  been  ascertained  in  severalty  by  partition. 
'  On  the  other  hand,  it  is  contended  for  the  Defendants  that  the  estates  themselves 
I'hich  were  the  subject  of  the  devise  of  1827  are  gone,  and  that  under  the  deed  of 
840  Mrs.  Walker  had  a  separate  and  distinct  power  of  appointment,  which  has 
lever  been  executed. 

I  have  delayed  my  judgment  for  a  consideraljlc  time,  in  the  hope  that  I  might  be 

uccessful  in  discovering  reasons  by  which  this  will  might  be  supported  ;  but  it  is 

vith  much  pain  that  I  feel  myself  obliged  to  come  to  the  conclusion  that  this  cannot 

iiedone.     Even  putting  it  in  the  most  favourable  light  for  the  Plaintiffs,  it  is  clear 

j hat  there  has  been  a  disturbance  of  the  seisin  of  Mrs.  Walker  by  the  limitation  to  the 

|iew  uses.     I  do  not  know  that  it  has  ever  been  decided  that  a  disturbance  so  created 

13  identical,  in  effect,  with  the  disturbance  of  a  seisin  created  by  a  common  law  con- 

l  eyance  ;  but  I  can  see  no  ground  for  holding  that  the  effect  is  different,  so  far  as 

legards  the  validity  of  a  will  pre\iously  executed  and  not  affected  by  the  provisions 

|f  the  statute  of  1  Vict.  c.  26.     I  have  been  desirous  to  [302]  find  reasonable  argu- 

lients  which  would  enable  me  to  hold  that  an  appointment  under  a  power  paramount 

10  the  whole  fee  in  form,  and  which,  in   substance,  relimits  the  old  estates,  is  an 

[ppointment  only  to  the  extent  of  the  new  uses  ;  but  that  so  far  as  the  old  uses  are 

joncerned,  which  are  relimited,  it  is  a  mere  nullity,  and  that,  in  fact,  it  simply  does 

ot  displace  the  old  uses.     But  I  am  of  opinion  that  such  a  proposition  cainiot  be 

laintaincd,  and  that  no  distinction  exists  between  the  old  uses  and  the  new  ones 

mited  under  the  execution  of  a  power  paramount  to  the  whole  estate.     They  are, 

1  fact,  all  new  uses  and  new  estates,  though  gi\en  to  the  same  persons  and  for  the 

ime  purposes,  and  affecting  the  same  ])ioce  of  land.     It  is  true  that  with  respect  to 

lortgages,  the  mortgage  is  merely  a  revocation  pro  tanto  of  the  previous  uses  ;  and 

le  mere  form  of  the  reservation  of  the  equity  of  redemption,  as  Lord  Kedesdale 

bserved  in  the  case  of  Iiincs  v.  Jackson  (1  Bli.  0.  S.  104),  is  not  of  itself  sufficient  to 
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alter  the  previous  title.  In  fact,  the  limitations  are,  in  that  case,  to  he  explaineil  by 
the  previous  title,  and  a  limitation  inconsistent  with  it,  and  not  shewn  clearly  to  have 
been  intended  bj-  the  parties  to  it,  is  treated  as  a  mistake,  and  a  resulting  trust  arises 
in  favour  of  the  old  uses.  Accordinj'ly,  if  the  wife's  estate  is  mortgaged  and  the 
equity  of  redemption  is  reserved  to  tlie  heir  of  the  husband,  a  resulting  trust  arises 
in  favour  of  the  wife  and  her  heirs  ;  but  the  execution  of  the  power  takes  the  part 
appointed  entirely  out  of  the  settlement;  and  in  that  case,  no  resulting  trust  ari.ses 
in  place  of  the  old  ones  ;  in  fact,  they  are  new  estates.  Here,  the  part  appointed  is 
the  whole  propeity,  and,  in  favour  of  Mis.  ^\'alker,  there  is  created  a  new  jjower  to 
appoint  by  will,  and  the  old  power  to  appoint  by  will  is  destroyed,  and  all  instiunients 
exercising  that  power  are  destroyed,  and  fall  with  the  jjower  itself. 

[303]  The  cases  in  which  this  principle  is  enunciated,  and  the  distinctions  taken,  are, 
numerous,  and  were  for  the  most  part  commented  upon  in  the  argument  of  this  case. 
In  addition  to  those  which  were  then  cited,  I  may  refer  to  Care  v.  Holfonl  (3  Ves.  650), 
and  to  I'awscr  v.  Jeffrei/  (16  ^'es.  519),  and  on  rehearing  (3  Kuss.  479),  and  before  the 
Court  of  King's  Bench  (3  Barn.  &  Aid.  -462),  on  a  case  sent  from  Chancery.  In  that 
case,  a  conveyance  of  an  estate  to  trustees  and  their  heirs  to  secure  a  jointure,  and 
subject  to  the  temi  created  for  that  purpose,  to  the  devisor  and  his  heirs,  with 
covenant  to  surrender  copyhold  estates  to  the  same  u.ses,  was  held  to  revoke  the  will 
as  to  the  freehold.  The  decision  was  principally  occasioned  by  the  question,  whether 
the  covenant  to  surrender  the  copyholds  had  the  same  effect,  and  it  was  finally 
determined,  against  the  opinion  of  Sir  AVilliam  Grant,  that  it  had  no  such  effect;  but 
that  distinction  between  a  conveyance  of  freehold  and  a  mere  covenant  to  surrender 
copyholds  is  not  applicable  to  or  available  in  the  present  case. 

Of  the  cases  cited  in  argument,  that  of  Lanl  Langfordx.  Little  (2  Jones  &  Lat.  613) 
bears  very  materially  on  the  (juestion  before  me ;  it  is,  in  fact,  decisive  of  the  present 
question,  and  is  not,  I  think,  distinguishable  from  it.  It  was  to  this  effect:  A  deed' 
of  1829  had  been  executed  by  the  father  of  Lord  Langford,  by  which  an  estate  in 
Ireland  had  been  settled  to  various  uses,  with  an  ultimate  limitation  of  the  fee  to 
Lord  Langford,  and  the  settlement  contained  a  joint  power  to  Lord  and  Ladvi 
Langford  to  revoke  these  uses  and  to  settle  new  ones.  Various  deeds  were  executca, 
to  which  it  is  not  necessary  to  refer,  further  than  to  say  that  they  left  the  estate; 
subject  to  the  uses  of  the  deed  of  1829.  In  this  state  of  [304]  things,  in  September 
1839,  Lord  Langford  made  his  will  disposing  of  all  his  real  estates,  both  in  England 
and  Ireland.  After  this,  in  April  1839,  Lord  and  Lady  Langford  executed  a  deed,i 
exercising  the  power  of  revocation  and  new  appointment,  by  which,  as  in  the  former 
settlement,  the  ultimate  limitation  of  the  estates  was  to  Lord  Langford  in  fee.  Lord 
Langford  died  immediately  after,  without  having  republished  his  will ;  it  was  held 
that  the  will  did  not  operate  on  the  estate  limited  to  him  in  fee  by  the  original 
settlement  of  1829,  and  also  by  the  deed  of  April  1836.  The  whole  of  the  reasoning 
of  Lord  St.  Leonards  in  that  case  applies,  strictly  and  pointedly,  to  the  present  case, 
in  all  respects.     I  think  it  unanswered,  and  I  consider  myself  bound  to  follow  it. 

The  ease  of  Anson  v.  Lee  (4  Sim.  364)  was  cited  before  me  in  favour  of  the 
Defendant ;  but  my  judgment  is  in  no  respect  founded  on  that  case,  the  authority  of 
which  has  been  much  doubted,  and  which,  in  truth,  seems  scarcely  consistent  with  the 
doctrines  laid  down  by  Lord  Kedesdale  in  the  House  of  Lords,  in  the  case  of  Innes  v. 
JacJcwn. 

The  cases  of  Montagu  v.  Kater  (8  Exch.  507),  and  Erans  v.  Saunders  (1  Drew.  415 
and  654  ;  reversed  on  appeal,  24  L.  J.  (X.  S.)  Ch.  609),  do  not,  in  reality,  apply  here. 
All  that  was  there  decided  had  reference  to  a  case,  where  the  power  to  appoint  having 
been  executed  in  a  manner  which  reserved  a  power  to  revoke  the  limitations  so 
appointed,  and  to  appoint  fresh  ones,  the  exercise  of  the  second  power,  revoking  the 
limitations  last  appointed  and  not  limiting  the  estate  to  any  fresh  uses,  was  held 
thereby  to  set  up  and  restore  the  limitations  originally  [305]  existing  in  default  of 
any  appointment ;  that  is  quite  distinct  from  the  present  case  ;  here  all  the  limitations 
and  the  power  itself  which  had  been  executed  by  the  will  of  Mrs.  Walker  have  been 
destroyed  by  the  execution  of  the  general  and  paramount  power  of  appointment; 
they  did  not  continue  to  exist  any  longer;  and  with  the  power  falls  the  instrument 
by  which  it  was  executed  ;  the  old  limitations  and  powers  in  fact  are  not  revived.     If 
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;his  view  be  correct,  it  follows  that  the  will  is  nugatory,  unless  it  can  be  successfully 
;ontended  that  a  person  could  exercise  a  power  by  anticipation,  and  that  the  person 
,vho  is  to  become  the  donee  of  a  power  can  exercise  the  power  before  it  really  exists. 
But  this,  in  my  opinion,  cannot  be  reasonably  argued. 

The  observations  I  have  made  have  already  disposed,  by  anticipation,  of  the 
irgument  tlerived  from  the  case  of  HoUm  v.  Knight  (3  Curteis,  768),  derived  from  the 
•etrospective  operation  of  the  Statute  of  Wills  of  1  Vict.  c.  26,  with  respect  to  the 
•evocation  of  wills  then  existing  prior  to  that  statute,  by  means  of  acts  done 
subsequently  to  the  1st  January-  1838.  That  decision  appears  to  me  to  be  perfectly 
lorrect,  and  I  should  certainly  follow  it,  if  the  occasion  for  it  arose  ;  but  I  think  that 
t  does  not  apply  to  the  present  case.  This  is  not  the  case  of  the  revocation  of  a  will, 
)ut  it  is  the  case  of  destroying  a  power,  by  the  exercise  of  which  alone  the  will  could 
lave  any  validity ;  it  is  as  if  the  estate  itself  was  gone,  over  which  the  devise  was  to 
)peiate.  I  am,  therefore,  compelled  to  adopt  almost  the  words  of  Lord  St.  Leonards, 
n  Lord  Lan<jfonl  v.  Little,  on  this  point ;  these  sections  of  the  Wills  Act  assume  that 
■he  will  would,  by  its  own  operation,  unless  it  were  for  the  act  of  revocation,  pass  the 
istate  which  the  testator  had  power  to  dispose  of  at  [306]  his  death,  but  they  do  not 
iffect  wills  which  attempt  to  dispose  of  an  estate  over  which  the  testator  had  not  any 
')Ower  at  the  date  of  the  will.  The  interest  which  was  devised  in  that  case,  as  in  the 
jresent,  had  ceased  to  exist,  by  reason  of  subsequent  conveyances,  and  the  will 
iiannot  operate  upon  a  new  and  altogether  different  estate,  although  it  be  in  the  same 
•ands.  I  am,  therefore,  compelled,  though  vdth.  great  regret,  to  come  to  the 
i.onclusion,  that  the  blunders  of  the  profession  and  the  pitfalls  of  the  law  have 
rustrated  entirely  the  intentions  of  this  lady,  and  made  her  die  intestate,  although 
he  had,  as  she  believed,  made  a  will  disposing  of  her  estate,  and  although  she  had  a 
'uU  complete  power  to  do  so,  and  had  taken  the  best  advice  she  could  as  to  the  mode 
'f  doing  it. 

It  is  not,  however,  for  me  to  attempt  to  alter  the  law ;  my  province  is  to  declare 
\tha.t  it  is,  regardless  of  the  consequences  ;  and  if  I  were  to  attempt  to  travel  beyond 
[his,  I  should,  if  not  stopped  by  a  higher  tribunal,  probably  produce  still  greater  evils 
fhan  those  I  attempted  to  redress,  by  unsettling  titles  and  disturbing  the  possession 
f  persons  who  had  become  possessed  of  property,  the  title  to  which  rested  on  the 
■riiiciples  I  might  have  unsettled. 

The  result  is  that  this  bill  must  be  dismissed,  but  without  costs. 

Note. — On  appeal  before  the  Lords  Justices,  19  July  1856,  the  will  was  made  to 
perate,  bv  reforming,  upon  an  amendment  of  the  bill,  the  deed  of  1840.  [8  De  G. 
1.  &  G.  43L] 


[307]     Du.NX'AN  V.  Cannan  (Xo.  2).     Nor.  6,  1855. 

L  Scotch  marriage  settlement  gave  to  the  husband  a  life  interest  in  all  property 
belonging  to  the  wife  or  that  might  be  acquired  by  her  during  the  marriage,  and 
the  corpus  to  the  wife  herself.  Afterwards,  the  wife  became  entitled,  for  life,  to  a 
legacy  of  £2000  for  her  separate  u.se,  without  power  of  anticipation,  with  remainder 
to  her  children.  Held,  that  the  husband  and  his  assignees  took  no  interest  in  the 
fund,  notwithstanding  the  settlement,  and  that  the  result  would  have  been  the 
same,  if  the  clause  against  anticipation  had  been  omitted. 

On  the  marriage  of  Andrew  Duncan,  a  domiciled  Scotchman,  with  Harriett  Grace 
ikson,  a  domiciled  Englishwoman,  a  settlement,  in  the  Scotch  form,  dated  31st  July 
S26,  was  made  and  executed  by  the  intended  husband  and  wife,  whereby,  in  con- 
deration  of  the  settlement  made  by  Mr.  Duncan  on  his  intended  wife,  she  "assigned 
id  made  over  to  and  in  favour  of  herself  and  the  said  Andrew  Duncan,  her  promised 
)ouse,  in  conjunct  fri'  aiul  liferent,  and  the  child  or  children  that  should  be  procreated 
f  the  said  intended  marriage,  divisible  as  aforesaid,  whom  failing  the  said  Harriett 
race  Iiikson,  her  heirs  and  assigns  whomsoever,  in  fee,  all  estate,  funds  and  effects 
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heritable  and  moveable,  real  and  personal,  presently  belonging  or  due  and  adilebted 
to  her,  or  that  may  be  acquired  by  her  during  the  subsistence  of  the  said  intended 
marriage." 

This  settlement,  construed  according  to  the  Scotch  law,  gave  a  life  interest  ii 
after-aciinired  property  of  the  wife  to  the  husband,  and  the  corpu.f  of  the  property  tc 
the  wife  herself.     See  Ihtncan  v.  Cannan  (18  Beav.  144). 

After  this,  Lewis  Inkson,  the  father  of  Mrs.  Duncan,  died  in  18.36,  having,  l)v  hi- 
will,  directed  his  trustees,  among  other  things,  to  invest  £2000  and  pay  the  inconu 
thereof  to  Mrs.  Duncan  for  life,  for  her  separate  use,  without  power  of  anticipation, 
and  after  her  decease  to  Mr.  Duncan  for  life,  and  after  the  death  of  the  survivor,  [308] 
upon  trust,  as  to  the  coi-pui!,  for  the  benefit  of  their  children. 

In  January  1848  Mr.  Duncan  became  bankrupt,  and  his  assignees,  who  had  taken 
his  life  interest  in  other  funds  given  by  the  will  of  the  testator,  claimed  to  be  entitled, 
by  virtue  of  the  settlement,  to  the  dividends  of  the  consols,  in  which  the  £2000  had 
been  invested,  during  Duncan's  life.  The  .stock  was  paid  into  Court  by  the  surviving 
trustee  in  May  18.").5,  to  the  credit  of  the  cause.  Two  petitions  were  now  presented 
one  by  the  Plaintiff,  Mrs.  Duncati,  praying  payment  of  the  dividends  to  her  for  life 
for  her  separate  use,  and  the  other  by  the  assignees,  claiming  the  dividends  during  th' 
life  of  Mr.  Duncan  under  the  marriage  .settlement. 

Mr.  K.  Palmer  and  Mr.  Hemming,  for  the  Plaintiff. 

Mr.  Koupell  and  Mr.  Kudall,  for  the  assignees. 

Mr.  Lloyd,  Mr.  Giffard  and  Mr.  Koberts,  for  other  parties. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion,  in  this  case, 
that  Mrs.  Duncan  is  entitled  to  the  dividends,  and  that  the  assignees  take  nothing. 
It  makes  no  difference  whether  it  is  a  Scotch  or  an  English  settlement  iis  regards  the 
question  at  issue.  Though  the  settlement  is  a  Scotch  settlement,  its  construction  \vu 
determined  by  the  evidence  in  the  cause,  and,  therefore,  it  is  the  same  thing  as  if  it 
had  been  an  English  settlement,  having  the  construction,  which,  upon  the  evidence  of 
the  eminent  witnesses,  whose  opinions  were  taken,  I  have  already  put  upon  it.  The 
only  question  was  as  to  thejH.^  inariti,  and  the  Scotch  lawyers  declared  that  that  was' 
preserved  by  the  settlement  over  [309]  property  given  to  the  wife,  that  i.s,  that 
though  the  wife  was  entitled  to  the  corpus  of  the  property,  the  husband  was  entitled 
to  a  life  interest  therein. 

Mr.  Ink.son,  the  father  of  the  Plaintiff,  by  his  will,  gave  no  interest  to  the  Plaintiff, 
in  the  corpus  of  the  stock  to  be  purchased  with  the  £2000,  but  he  gave  her  merely  a! 
life  interest  therein  for  her  sepaiate  use,  and  excluded  the  jus  mari/i ;  therefore,  the; 
resti'iction  against  anticipation  is  not  matenal,  for  the  limitation  to  the  separate  use 
of  the  Plaintiff  is  sufficient  without  it  to  exclude  the  husband's  rights  under  thei 
marriage  settlement.  Mr.  Koupell  was  compelled  to  argue,  in  the  only  way  in  which  1 
the  case  could  be  argued,  on  behalf  of  the  assignees,  that  the  dividends,  as  theyi 
accrued  due,  were  to  be  treated  as  subsequent  sums  which  the  Plaintiff  might  disposei 
of  as  they  became  payable,  and  as  if  they  were  then  given.  But  that  would  destroy! 
the  father's  intention  that  the  Plaintiff  should  have  the  dividends  for  her  separatei 
use  for  life  ;  and  would  moreover  be  a  strained  and  forced  construction.  On  thati 
view  of  the  case,  the  assignees  would  only  be  entitled  to  have  the  dividends  invested; 
and  turned  into  capital  and  to  receive  the  interest  of  such  capital. 

The  order  must  be  to  pay  the  dividends  to  the  Plaintiff,  and  the  petition  of  the 
assignees  must  be  dismissed  with  costs. 


[310]    In  re  Inkson's  Tkust.s  ;  and  In  re  The  Trustee  Relief  Act 
(10  &  11  Vict.  c.  96).     iXoi:  26,  18.55. 

Under  a  marriage  settlement,  the  husband  was  entitled  to  a  life  interest  in  all  the 
wife's  after-acquired  property.  The  husband  became  bankrupt,  and  obtained  his 
certificate.  The  wife  afterwards  became  entitled  to  the  residuary  estate  of  her 
deceased  sister,  as  ne.xt  of  kin.  Held,  that  the  assignees  were  not  entitled  to  the 
husband's  life  interest  in  this  property. 
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By  the  settlement  made  in  1826,  on  the  marriage  of  Andrew  Duncan  and  Harriot 
Inkson,  the  former  was  held  to  be  entitled  to  a  life  interest  in  all  her  real  and 
personal  estate,  or  that  might  be  acquired  by  her  during  the  subsistence  of  the 
marriage;  Duncan  v.  Cannan  (18  Beav.  128  and  21  Beav.  307).  In  1848  Duncan 
became  bankrupt,  and  obtained  his  certificate. 

Anne  Inkson,  a  sister  of  Mrs.  Duncan,  was  absolutely  entitled  to  some  funds 
vested  in  the  name  of  a  trustee.  Anne  Inkson  died  in  August  1855,  intestate,  upon 
which  her  sister,  Mrs.  Duncan,  who  was  her  sole  next  of  kin  and  administratrix, 
claimed  to  have  the  funds  transferred  to  her.  The  trustee  paid  the  whole  into  Court, 
under  the  provisions  of  the  Trustee  Relief  Act  (10  &  11  Vict.  c.  96),  on  the  ground 
that  Mr.  Duncan,  being  entitled  to  a  life  interest  therein  by  virtue  of  the  settlement, 
his  assignees  could  claim  the  benefit  of  the  provisions  in  the  marriage  contract  in 
favour  of  the  bankrupt,  and  demand  payment  of  the  dividends  during  his  life. 

Mr.  and  Mrs.  Duncan  now  presented  a  petition  for  payment  out  of  Court  to  them 
of  the  money. 

[311]  Mr.  R.  Palmer  and  Mr.  Hemming,  in  support  of  the  petition.  Until  the  death 
of  Anne  Inkson,  the  interest  of  Mrs.  Duncan  in  the  funds  belonging  to  her  was  a  mere 
expectancy  or  bare  possibility,  and  the  husband's  derivative  interest  under  the 
settlement  was  no  more  than  a  similar  expectancy  or  possibility,  till  the  death  of 
Anne  Inkson,  and  having  no  actual  vested  interest  until  after  he  obtained  his 
certificate,  it  did  not  pass  to  his  assignees.  At  all  events,  Mrs.  Duncan  was  entitled 
to  receive  the  money  in  her  character  of  administratrix. 

I  Mr.  Roupell  and  Mr.  Rudall,  for  the  assignees.  The  settlement  amounted  of 
licourse  to  a  contract  for  valuable  consideration,  between  the  intended  husband  and 
'wife,  and  every  benefit  to  which  the  bankrupt  was  entitled  under  that  contract  passed 
'  to  his  assignees.  This  was  a  future  equitable  interest,  and  was  comprised  in  the 
contract,  and  therefore  passes  to  the  assignees ;  for  the  contract  existed  before 
Duncan  became  bankrupt  and  obtained  his  certificate.  [The  Master  of  the  Rolls. 
[The  words  "future  interest"  are  not  in  the  Act.  The  expression  is,  "all  the  present 
and  future  personal  estate  "  of  the  bankrupt,  and  all  property  which  may  come  to  him 
before  his  certificate.  (See  6  Geo.  4,  c.  16,  ss.  12,  63  ;  1  &  2  Will.  4,  c.  56,  s.  25  ;  12 
&  13  Vict.  c.  106,  s.  141.) 

Mr.  Lloyd  and  Mr.  Giffard,  for  the  trustee. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  the  life 
interest  of  Mr.  Duncan  in  these  funds  does  not  pass  to  his  assignees.  I  have  no 
doubt  that  the  assignees  are  entitled  to  the  benefit  of  contracts  in  favour  of  the 
bankrupt,  but  that  principle  [312]  has  no  application  to  the  present  case.  All  that 
passes  to  the  assignees  is  an  existing  interest ;  but  where  it  is  only  mere  possibility  or 
expectancy  to  which  the  bankrupt  would  be  entitled  under  the  contract,  and  it 
continued  such  till  after  he  obtains  his  certificate,  the  assignees  have  no  right.  The 
trust  fund  belongs  to  the  husband  and  wife  on  the  trusts  of  the  settlement.  Direct 
|the  dividends  to  be  paid  to  the  husband,  with  liberty  to  apply.  No  costs  to  the 
(assignees.  The  trustee  to  have  his  costs,  including  the  costs  of  paying  in  the  money, 
■subject,  however,  to  a  question  as  to  the  part  of  the  fund  stated  to  be  erroneously 
paid  in,  and  as  to  which,  if  not  agreed  upon,  the  Court  will  direct  an  inquiry. 

[312]    Bland  v.  Davison.    Jan.  15,  1856. 

A  Defendant,  having  been  served  with  suhpcena,  died  before  appearance.  Held,  that 
the  suit  could  not  be  revived  against  his  heir,  but  that  the  remedy  against  him,  if 
any,  was  by  original  bill. 

k  suit  which  has  been  abated  for  more  than  twenty  years  cannot  be  revived. 

;  This  was  a  demurrer  to  a  bill  of  revivor,  filed  in  December  1855,  which  stated 
(that  in  August  1831  Sir  John  Bland  had  instituted  a  suit  against  Thomas  Davison, 
i;o  recover  possession  of  the  manor,  iVc,  of  Kippax,  and  the  family  pictures,  itc.  The 
'bill  alleged  that  Thomas  Davison  was  served  with  a  suhpana,  but  never  put  in  any 
answer.     It  did  not  allege  that  he  had  ever  appeared. 
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It  alleged  that  Sir  John  Bland  died  on  the  17th  of  March  1835,  leaving  the 
present  Piaintiti'  his  heir  at  law,  and  that  Thomas  Davison  died  in  1847,  leaving  the 
present  Defendant  his  heir. 

The  bill  simply  prayed  that  the  suit  might  stand  revived  against  the  Defendant. 

To  this  liill  the  Defendant  filed  a  general  demurrer. 

[313]  Mr.  K.  Palmer  and  Mr.  Wickens,  in  support  of  the  demurrer.  First,  on 
the  face  of  the  bill,  it  is  not  shewn  that  the  Piaintiti"  has  any  title  (1);  secondly,  if 
he  has  any,  a  bill  of  revivor  is  not  the  proper  means  of  asserting  it,  the  original 
Defendant  not  having  appeared  (2) ;  thirdly,  a  bill  of  revivor,  filed  more  than  twenty 
years  after  the  abatement,  is  too  late,  and  cannot  bo  supported(3). 

Mr.  Bilton,  contrh.  The  title  is  the  derivative  title  of  the  Plaintiff  to  the  original 
bill,  anfl  need  not  be  set  out ;  the  bill  is  regular  in  practice,  and  the  lapse  of  time 
does  not  apply  to  a  proceeding  pending  in  Court. 

The  M.aster  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  if  there 
were  any  equity,  it  could  only  be  asserted  by  original  bill,  and  that  a  bill  of  revivor 
will  not  lie. 

After  this  length  of  time,  and  after  all  parties  are  dead,  a  revivor  cannot  be 
allowed.  According  to  the  argument  of  the  Plaintiff,  a  suit  might  be  revived  100 
years  after  the  abatement,  in  defiance  of  the  rule  which  the  Court  has  adopted  in 
analogy  to  the  rules  of  law.     (Hoimden  v.  Lord  Annesley,  2  Sch.  &  Lef.  632.) 

The  original  bill  itself,  as  stated  here,  shews  no  equity,  it  merely  shews  a  case  for 
an  action  at  law. 

The  demurrer  must  be  allowed. 


[314]    In  re  Hull's  Estate.     Dec.  21,  22,  1855. 

[S.  C.  4  W.  R.  194.] 

Bequest  to  wife  for  life,  and  afterwards  to  all  testator's  nephews  and  nieces  living  at 
the  death  of  his  wife,  namely,  all  the  children  of  my  brother  S.  H.,  &c.  [naming  the 
greater  part,  but  not  the  whole  of  his  brothers  and  sisters,  and  excepting  one  of 
his  nieces  by  name,  and  giving  her  a  legacy] :  Held,  that  this  was  not  a  gift  to  a 
class  consisting  of  all  the  testator's  nephews  and  nieces,  but  to  the  children  only  of 
those  brothers  and  sisters  who  were  specifically  named. 

The  testator,  Samuel  Hull,  bequeathed  a  sum  of  £2500  stock  to  his  wife  for  life, 
and  proceeded  thus: — "And  after  her  decease,  I  give  unto  John  Knight,  his  executors, 
&c.,  upon  trust,  all  that  principal  sura  of  £2500,  equally  to  be  divided  amongst  all 
mi/  nephews  and  nieces  then  living,  namely,  all  the  legitimate  children  of  my  brother 
Stephen  Hull,  and  the  legitimate  children  of  my  sister  Jane  Bowcott,  and  also  all  the 
nephews  and  nieces  of  my  said  wife  Elizabeth  Hull,  namely,  the  legitimate  children  of 
my  sister  Eleanor  Tucker,  and  the  legitimate  children  of  nw  brother  William  Howes, 
and  the  legitimate  children  of  my  brother  Jeremy  Howes  and  of  my  sister  Ann 
Wolverton  (my  niece,  the  widow  of  my  late  nephew  Thomas  Parry,  excepted),  share 
and  share  alike."  He  then  gave  the  widow  of  'Thomas  Parry  £50,  and  appointed  his 
wife  and  John  Knight  executrix  and  executor. 

After  the  testator's  death,  and  in  1843,  £2500  stock  were  set  apart  and  appro- 
priated by  Mrs.  Hull  to  answer  the  legacy  of  that  amount,  and  on  the  death  of  Mrs. 
Hull  in  Maj'  1854,  her  executors  paid  it  into  Court,  under  the  provisions  of  the 
Trustee  Relief  Act  (10  &  11  Vict.  c.  96). 

(1)  See  Viffers  v.  Lord  Audley,  9  Sim.  72  ;  Griffith  v.  Eicketls,  3  Hare,  476,  and 
49th  General  Order,  26  Aug.  1841  ;  Ordines  Can.  p.  178. 

(2)  See  Asbee  v.  Shipley,  6  Madd.  296  ;  Crowfoot  v.  Mander,  9  Sim.  396  ;  Hardy  v. 
Hull,  14  Sim.  21. 

(3)  See  Mitford's  Plead.  290,  4th  ed. ;  Hollinjshea4's  case,  1  P.  Wms.  742  ;  Earl  of 
Egremont  v.  Hamilton,  1  Ball.  &  B.  516;  Perry  v.  Jenkins,  1  Myl.  &  Cr.  118;  Higgins 
V.  Shaw,  2  Dr.  &  W.  356. 
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In  May  1855  some  of  the  parties  claiming  to  be  entitled  to  the  fund  presented  a 
petition,  praying  an  inquiry  as  to  the  persons  entitled  to  a  share  of  the  fund  and 
distribution  thereof  accordingly ;  and  in  June  1855  an  order  was  made  directing 
inquiries. 

[315]  The  Chief  Clerk  certified  who  were  the  children  of  the  persons  named.  He 
found  that  the  testator  had  a  second  sister,  Priscilla,  who  had  a  son,  Henry  Parry, 
living  at  the  death  of  Mrs.  Hull ;  that  Mrs.  Hull  had,  besides  those  named  in  the 
will,  another  brother,  James,  and  another  sister,  Mary  Wolverton,  who  died  leaving 
one  child,  namely,  Sarah  Eccles  Viner. 

The  questions  upon  the  construction  of  the  will  were,  first,  whether  the  objects  of 
the  testator's  bounty  took/)e/'  stirpes  or  per  capita,  which  point  was  not  pressed  ;  and, 
secondly,  whether  the  general  class  was  cut  down  by  the  particular  description, 
enumerating  some  but  omitting  several. 

Mr.  Elwin,  for  the  Petitioners,  contended  for  the  limited  construction. 

Mr.  Brooksbank,  for  parties  in  the  same  interest. 

Mr.  Selwyn,  for  Mrs.  Viner.  The  testator  named  Ann  Wolverton  in  his  will,  but 
it  is  submitted  he  meant  Mary  ;  but,  independently  of  that,  Mrs.  Viner  is  entitled  to 
a  share  of  this  fund  on  the  general  ground  that  where  there  is  a  gift  to  a  class,  and 
then  particular  individuals  of  the  class  are  named,  who  do  not  compose  all  the  class, 
still  the  whole  class  are  nevertheless  included;  Yeats  v.  Yeats  (16  Beav.  170).  Some 
of  the  class  here  are  not  named,  but  that  does  not  exclude  them  ;  for  if  parties  not 
named  were  excluded,  it  would  have  been  unnecessary  to  except  one  of  the  nieces, 
which  the  testator  does.  Mrs.  Viner  is  accordingly  entitled  to  a  share  as  one  of  a 
[316]  general  class.  Humphrei/sv.  Humpkretjs  (2  Cox,  185).  In  that  case  the  testator 
gave  the  residue  among  his  seven  children,  naming  only  six,  and  yet  they  all  took. 
[The  Master  of  the  Kolls.  Yes  ;  and  if  in  this  case  the  testator  had  mentioned 
the  number  of  the  entire  class,  and  had  then  only  named  some  of  them,  the  result 
would  be  the  same  as  there.  The  exception  which  he  makes  is  the  only  thing  in  your 
favour.] 

Mr.  Blackmore,  for  Henry  Parry,  in  the  same  interest  as  Mrs.  Viner. 

Mr.  Jolliti'e,  for  the  executors  of  Mr.s.  Hull,  referred  to  Morrison  v.  Martin  (5  Hare, 
507). 

The  Master  of  the  Rolls  reserved  judgment. 

The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  The  question  on  this  petition 
is,  who  are  included  in  the  bequest  contained  in  the  testator's  will,  which  is  in  these 
words.  [His  Honor  stated  the  terms  of  the  gift.]  It  appears  that,  besides  the 
persons  so  mentioned,  the  testator  had  a  sister,  Priscilla,  not  mentioned  in  the  will, 
who  left  a  son,  now  living,  Henry  Parry,  and  the  testator's  wife  had  also  a  sister, 
Mary  Wolverton,  who  had  left  one  child  surviving  her,  while  Ann  Wolverton,  the 
testator's  sister,  left  none.  It  is  contended  that  the  general  gift  "  to  all  my  nephews 
and  nieces  "  must  extend  to  all  the  nephews  and  nieces  of  the  testator  and  of  his 
wife,  and  that  it  is  not  cut  down  by  the  specific  enumeration.  I  am  of  opinion  that 
the  cases  referred  to  do  not  apply  to  this  case.  No  doubt  when  a  testator  [317] 
clearly  designates  a  class  to  take,  any  error  he  may  make  in  the  number  of  the 
persons  comprised  in  the  class  is  immaterial,  and  the  Court  will  set  it  right.  There 
are  several  cases,  all  of  which  establish  that  proposition  ;  Tamkins  v.  Tomkins  (cited  in 
2  Ves.  sen.  564,  and  3  Atk.  257) ;  Ganaj  v.  Hilhert  (19  Ves.  125) ;  Morrison  v.  Martin 
(5  Hare,  507).  In  the  last  case  a  testator  gave  £100  to  each  of  the  two  children  of 
his  two  nephews  ;  one  had  three  and  the  other  two,  and  the  Court  held  that  each 
took  £100,  and  that,  in  fact,  £500  was  given,  and  not  £200.  The  bequest  would 
have  failed  for  uncertainty  unless  the  whole  class  were  included,  for  otherwise  no  one 
could  ascertain  which  of  the  five  were  included.  I  proceeded  on  that  ground  in 
Yeats  V.  Yeats  (16  Beav.  170). 

That  principle,  however,  does  not  apply  when  the  testator  has  himself  distinctly 
designated  and  specified  who  are  the  persons  to  take.  I  know  no  cases  which  have 
extended  such  a  clause,  so  as  to  include  persons  whom  the  testator  has  not  included. 
[His  Honor  next  alluded  to  JIumphrei/s  v.  Hiiiiiiihrei/s.     (2  Cox,  185.)] 

I  think  that  the  testator  has  himself  here  specified  of  whom  the  class  is  to  consist, 
and  that  I  cannot  enlarge  it.     He  has  done  so  by  the  word  "  namely  "  in  both  cases, 
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giving  a  distinct  meaning  to  the  class  he  meant  to  specifj'.  This  distinguishes  iho 
present  from  the  other  cases,  and  makes  it  a  legacy  only  to  the  families  he  lias 
enumerated.  It  may  be  that,  for  some  reason  I  cannot  ascertain,  he  did  not  considti- 
the  others  to  be  his  nephews  and  nieces,  or  he  might  not  have  been  in  the  habit  of 
including  the  other  persons  under  that  designation,  but  I  cannot  allow  extrinsic 
evidence  to  be  adduced  in  [318]  support  of  either  pro[K)sition  ;  yet  this,  if  adduced, 
might  shew  what  the  testator  intended  ;  he  has  himself  here  stated  of  what  the  class 
is  to  consist,  and  I  am  of  opinion  that  I  cannot  enlarge  it. 

The  argument,  that  it  was  unneces.sary  to  make  the  exception  of  the  widow  of 
Philip  Parry,  which,  as  it  is  justly  contended,  is  an  unnecessary  exception,  in  the 
view  I  take  of  this  case,  does  not  appear  to  me  to  be  sufficient  to  control  the  rest  of 
the  construction  ;  and  it  is  to  be  observed  that  he  excepts  her  for  the  jjurpose  of 
giving  her  a  legacy. 

I  am  of  opinion  that  only  the  persons  enumerated  in  this  will  can  take,  and  will 
so  declare  accordingly. 


[318]     LvNE  V.  Lyne.     3Iarch  15,  17,  1856. 
[S.  C.  varied  on  appeal,  8  De  G.  M.  &  G.  553  ;  44  E.  K.  503.] 


In  a  suit  for  partition,  the  Plaintiff  claimed  as  heir  of  a  deceased  tenant  in  common. 
The  Defendant  ignored  the  Plaintift's  title  as  heir,  and,  at  the  original  hearing,  an 
inijuiry  as  to  the  fact  was  directed,  which  was  found  in  favour  of  the  Plaintiff. 
Held,  that  the  Defendant  was  not  liable  to  pay  the  costs  of  the  inquiry,  except  so 
far  as  they  might  have  been  increased  by  independent  evidence  adduced  by  the 
Defendant,  in  opposition  to  the  Plaintiff's  title. 

On  the  cause  coming  on  for  further  consideration,  the  Defendant,  who  was  entitled 
to  a  moiety,  insisted  that  she  was  purchaser  for  valuable  consideration  of  the  other 
moiety.  Held,  that  although  no  such  point  had  been  raised  by  her  answer,  she 
was  still  entitled  to  make  it  available,  and  an  inquiry  was  directed. 

Elizabeth  Lyne  and  Mary  Reeve  were  seised  of  some  property,  as  tenants  in 
common  in  fee.  Elizabeth  Lyne  died  in  1834,  having  devised  her  moiety  to  Mary 
Keeve  for  life,  with  remainder  to  Edmund  Ormond  Lyne.  Mary  lieeve  died  in  1837, 
intestate  as  to  her  leal  estate,  and  thereupon  Edmund  Ormond  L3'ne  took  possession 
of  the  whole  of  the  propeity,  as  to  one  moiety  under  the  will  of  Elizabeth  Lyne,  and 
as  to  the  other  as  heir  of  Mary  Reeve.  He  married  the  Defendant  Mary  Lyne  in 
1844,  and,  on  that  occasion,  he  [319]  settled  this  property  on  her  for  life,  and  he  died 
in  1851. 

The  Plaintiff,  in  1854,  filed  this  bill,  alleging  that  he  was  the  heir  of  Mary  Reeve, 
and  that  Edmund  Ormond  Lyne  was  illegitimate,  and  praying  a  partition  of  the 
property. 

In  her  answer  Mary  Lyne  stated  that  she  could  not  say  whether  Mary  Reeve  did 
or  did  not  leave  the  Plaintiff  her  heir  at  law,  but  that  she  had  been  informed  and 
believed,  that  no  registry  could  be  found  of  the  marriage  of  her  grandfather. 

She  submitted  that  Edmund  Ormond  Lyne,  on  the  decease  of  Mary  Reeve,  became 
entitled,  not  only  under  and  by  virtue  of  the  will  of  the  said  Elizabeth  Lyne,  to  one 
equal  undivided  moiety  of  the  real  estate,  but  also  as  heir  of  the  said  Mary  Reeve  to 
the  other  moiety  thereof. 

At  the  hearing,  in  July  1855,  an  inquiry  was  directed  as  to  who  was  the  heir  at 
law  of  Mary  Reeve  at  her  death,  and  it  was  found  in  favour  of  the  Plaintiff.  Upon 
the  case  coming  on  for  further  consideration,  the  Defendant  Mary  Lyne  insisted  that, 
under  the  marriage  settlement,  she  was  a  purchaser  for  valuable  consideration  without 
notice.     She  had,  however,  raised  no  such  point  by  her  answer. 

Mr.  Follett  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff,  insisted  that  the  Defendant 
Mary  Lyne  ought  to  pay  the  costs  of  the  inquiry,  in  which  she  had  been  unsuccessful. 

[320]  Hill  V.  Fulhrook  (Jacob,  574),  and  Monk  v.  Timmins  (1  Beav.  411),  were 
cited. 
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Mr.  Lloyd  and  Mr.  Woodroffe,  for  Mar}'  Lyne,  argued  that  it  was  necessary  for 
the  Plaintiff  to  make  out  his  title,  and  pay  his  own  costs  up  to  the  hearing  ;  and, 
secondly,  that  the  Defendant,  in  such  a  suit  as  the  present,  was  entitled,  even  now, 
to  insist  on  any  title  she  might  have  to  the  estate. 

Mr.  R.  Palmer  and  Mr.  Graham  Hastings,  for  the  executors  of  Edmund  Ormond 
Lyne. 

Mr.  Follett,  in  reply. 

The  point  of  purchaser  for  valuable  consideration  without  notice  is  not  raised  by 
the  answer,  and  it  cannot  now  be  insisted  on,  having  been  passed  over ;  secondly,  it 
is  an  essential  point  to  prove  there  was  no  notice. 

The  M.vster  of  the  Rolls.  I  will  not  finally  dispose  of  this  matter,  but  I  have 
one  or  two  observations  to  make  respecting  the  decree  to  be  made  in  this  case.  Li 
the  first  place,  I  do  not  think  that  Mary  Lyne  ought  to  pay  the  costs  of  the  Plaintiff 
of  making  out  his  title,  for  that  was  necessary,  in  any  event,  in  a  case  of  partition  ; 
but  I  think  that,  so  far  as  the  costs  may  have  been  increased  by  any  act  which  she 
has  done  to  dispute  the  Plaintiff's  title,  she  ought  to  pay  them.  If  she  has  brought 
forward  substantive  evidence  to  disprove  the  Plaintiff's  title,  then  I  think  that,  having 
failed,  she  ought  to  bear  the  costs  of  that  eWdence  ;  but  I  do  not  consider  that  the 
mere  cross-examination  of  the  Plaintiff's  witnesses  would  come  within  that  rule. 

[321]  In  other  respects  there  will,  at  all  events,  be  the  usual  partition  decree, 
whether  it  will  be  of  the  reversion  or  of  the  whole  must  depend  upon  this  :  whether 
I  direct  an  inquiry  as  to  Mary  L3'ne  being  a  purchaser  for  value  without  notice. 

My  strong  impression  is  (notwithstanding  great  lacheg),  that  I  ought  not  to 
preclude  her  from  so  doing.  I  will  read  the  bill  and  answer  before  I  finally  dispose 
of  the  case.  If  I  should  allow  her  to  prove  that  .she  is  a  purchaser  for  value  without 
notice,  then  I  am  disposed  to  think  that  I  must  throw  the  costs  of  that  inquiry  upon 
her,  and  that  I  must  require,  either  an  affidavit  from  her  that  she  had  no  notice  at 
all,  or  if  the  Plaintiff  requires  it,  that  she  should  present  a  petition  and  verify  it  by 
affidavit. 

Mairh  17.  The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  I  must  give  an 
opportunity  to  the  widow  to  prove,  if  she  thinks  fit,  that  she  is  a  purchaser  for 
valuable  consideration  without  notice. 

I  am  desirous  to  do  that  in  the  least  expensive  manner  possible,  and  perhaps  the 
better  mode  will  be,  to  furnish  me  with  the  evidence,  instead  of  directing  an  inquiry 
or  of  putting  the  widow  to  present  a  petition.  Of  course  the  first  step  in  the 
evidence  will  be  for  the  widow  to  deny,  positively,  any  notice  whatever,  with  relation 
to  the  matter. 

The  form  of  inquiry  will  be  this  :  Inquire  whether  at  the  date  of  the  indenture 
of  settlement  of  the  ITth  day  of  July  1844,  Mary  Lyne  had  notice  that  Edmund 
Ormond  Lyne  took  the  property  in  question,  as  heir  at  [322]  law  of  Mary  Reeve, 
and  also  that  the  said  Edmund  Ormond  Lyne  was  illegitimate. 

If  she  had  notice  of  those  two  facts  then,  that  would  be  notice  of  the  infirmity  of 
the  title,  and  will  prevent  her  from  being  a  purchaser  for  valuable  consideration 
without  notice. 

[322]     Hanbury  v.  Tyrell.     Feh.  14,  15,  1856. 

A  father  who  had  a  power  to  appoint  to  his  children  and  their  issue  born  in  his  life, 
appointed  £5000  to  his  daughter  0.,  who,  on  the  next  day,  settled  it  on  herself, 
her  hu.sband  and  her  children  generally.  Afterwards,  by  a  deed,  stating  the 
appointment  of  £5000  to  O.,  for  her  separate  use,  with  power  to  appoint  it,  the 
father  appointed  another  fund  to  0.  "and  her  children,"  "upon  the  trusts  and 
subject  to  the  same  provisions  as  are  hereinbefore  declared  of  and  concerning  the 
sum  of  £5000  hereinbefore  ajjpointed  unto  and  for  the  benefit  of  O.,  or  as  near 
thereto  as  circumstances  will  admit."  Held,  that  O.  took  the  second  fund  for  her 
separate  use,  with  power  to  appoint  it,  and  that  the  children  took  nothing. 

Under  a  power  to  appoint  a  sum  of  money  to  a  daughter,  an  appointment  to  her 
husband  is  invalid,  semhie. 

By  a  settlement  made  in  November  1814,  a  term  was  limited,  in  trust  to  raise,  in 
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the  events  which  happened,  £20,000  for  the  younger  children  of  Peter  Wrijjht  and 
their  "issue  born  in  the  lifetime  of  Peter  Wright,  as  Peter  Wright  should  appoint, 
and  in  default  between  his  children  who  should  attain  twenty-one  or  marry  with 
consent."     The  deed  contained  a  hotchpot  clause. 

Peter  Wright  died  in  1851,  he  had  four  younger  children,  \-\z.,  Elizabeth,  Harriet, 
Olympia  and  Mary. 

Peter  Wright," by  deed-poll,  dated  the  22d  of  February  1836,  appointed  £5000  to 
his  daughter  Olympia  Hanbury,  for  her  separate  use,  with  power  to  appoint  it.  On 
the  next  day  (the  2.3d  February)  she  appointed  £1000  to  her  husl):ui(l,  and  on  the 
da}'  following  (24th  February)  she  appointed  £4000  to  trustees,  upon  trust,  during 
her  marriage,  to  pay  her  £100  a  year,  for  her  separate  use,  without  power  of  anticipa- 
tion, and  subject  thereto  upon  trust  for  her  husband  and  herself  succes-[323]-sively 
for  life,  and  after  the  death  of  the  survivor,  upon  certain  trusts  for  their  children. 

Peter  Wright  also  made  appointments  of  £5000  each  to  his  two  daughters 
Elizabeth  and  Harriett. 

Peter  AVright,  by  deed-poll,  dated  the  22(1  of  November  1842  (after  reciting  that 
he  had,  by  certain  deeds,  appointed  £5000  each  to  his  daughters,  Elizaljcth  and 
Harriett,  "and  al.so  the  sum  of  £5000  in  favour  of  his  daughter  Olympia  Hanbury"), 
appointed  the  remaining  £5000  upon  trust  for  his  daughter  Mary  for  life,  and  after 
her  decease  he  appointed  one-third  of  that  fund  to  his  daughter  Elizabeth,  for  her 
absolute  use  and  benefit,  one  other  third  to  his  daughter  Harriett  and  the  remaini]ig 
third  thereof  unto  "Olympia,  the  wife  of  Richard  Hanbury,  and  her  children,  xipon  (he 
trusts  and  subject  to  the  same  provisions  as  are  hereinbefore  derlared  of  and  concerning 
the  said  sum  of  £5000  hereinbefore  appointed  unto  or  for  the  benefit  of  the  said 
Olympia,  the  wife  of  Richard  Hanbury,  or  as  near  thereto  as  the  nature  of 
circumstances  will  admit." 

The  daughter  Mary  died  in  1854,  without  having  been  married,  and  Olympia 
Hanbury  and  her  committee,  by  this  bill,  now  claimed  to  be  entitled,  absolutely,  to 
the  one-third  of  the  £5000  appointed  by  the  deed  of  1842. 

Mr.  R.  Palmer  and  Mr.  Elderton,  for  Olympia  Hanbury.  In  order  to  give  effect 
to  the  deed  of  1842  the  words  "her  children  "  must  be  rejected;  the  "trusts"  and 
"  provisions  herdnhefore  declared "  must  refer  to  those  contained  in  the  deed  of  the 
22d  of  February  1836,  by  which  the  £5000  was  appointed  to  Olympia  for  her 
separate  use,  with  a  power  of  appointment  of  it.  [324]  Her  father  was  no  party  to 
the  subsequent  deeds  of  the  23d  and  24th  of  February,  and  he  had  no  power  to 
appoint  to  her  husband,  or  to  any  of  her  children,  except  those  born  in  his  lifetime, 
and  therefore  any  appointment  to  Mr.  Hanbury  or  to  the  children,  generally,  would 
be  void.  If  the  sentence  stopped  at  the  word  "  children  "  the  mother  and  children 
would  take  as  joint-tenants,  but  then,  again,  the  appointment  would  be  void.  The 
words  of  reference  control  the  words  of  description,  and  to  eflect  the  intention  the 
words  "and  her  children"  must  be  rejected,  and  then  Olympia  will  take  absolutely. 

Mr.  Roupell  and  Mr.  Joshua  Williams,  for  the  trustees. 

Mr.  C.  Locock  Webb,  for  a  child  of  the  Plaintiff  and  for  a  trustee  of  the  deed  of 
24th  February  1836.  Effect  must  be  given  to  the  expression  "and  her  children  ;" 
they  cannot  be  struck  out  of  the  instrument.  Either  the  sentence  "upon  the  trusts" 
must  be  disregarded  or  it  must  be  read  with  reference  to  the  deed  of  the  24th  of 
February  1836.  In  the  first  case,  the  children  will  take  with  the  mother,  as  joint- 
tenants,  and,  in  the  second,  they  will  be  entitled  in  remainder.  He  cited,  as  to  the 
admissibility  of  extrinsic  evidence,  Colpoys  v.  Colpoip  (Jacob,  451);  Smith  v.  Doe  d. 
Earl  of  Jerseij  (2  Brod.  iV;  B.  553) ;  and,  as  to  the  ambiguity,  Langslon  v.  Lan/jston 
(2  CI.  &  Fin.  194). 

Mr.  P'orster,  for  two  other  children  of  the  Plaintiff.  The  three  deeds  of  the  22d, 
23d  and  24th  of  February  1836  were  parts  of  one  and  the  same  transaction,  and 
must,  in  substance,  be  regarded  as  contempora-[325]-neous.  The  father  refers  to  the 
trusts  declared  by  these  deeds,  and  he  evidently  intends  that  they  shall  govern  the 
devolution  of  the  one-third  of  the  £5000  appointed  by  him  in  1842.  The  appoin^ 
meat  to  the  husband  is  valid,  for  it  gives  him  no  more  than  he  would  be  entitled 
under  his  marital  right ;  Heimll  v.  Darre  (2  Keen,  622) ;  Brigtov:  v.  Warde  (2  Ves.  jun. 
336).     Nor  is  the  gift  to  the  children  invalid,  though  it  is  not  restricted  to  those  bora 
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in  the  life  of  Peter  Wright ;  to  provide  against  any  such  difficulty,  the  appointor 
says,  "  or  as  near  thereto  as  the  nature  of  the  circumstances  will  admit."  The  Court, 
therefore,  in  directing  the  performance  of  the  trust,  has  power  to  modify  the 
expressions,  and  limit  the  operation  of  the  appointment  to  that  class  of  children  which 
come  within  the  terms  of  the  power,  so  as  to  make  it  valid.  At  all  events,  the 
appointment  is  only  void  for  the  excess;  Crompe  v.  Barrow  (4  Ves.  681). 

There  are  two  alternatives,  either  to  leave  out  the  word  "  hereinbefore,"  and  then 
the  sentence  will  run  thus  :  to  Olympia  and  her  children,  upon  the  trusts  declared  of 
the  sum  of  £5000,  or  as  near  thereto,  &c.,  that  is,  "  upon  the  subsisting  trusts  ; "  or 
there  is  an  executory  trust  for  Olympia  and  her  children,  giving  her  a  life-estate  with 
remainder  to  her  children  ;  Morsi-  v.  Murse  (2  Sim.  -485) ;  Crorkdt  v.  Crockett  (2  Phill. 
553) ;  Cator  v.  Cator  (14  Beav.  463). 

Feb.  15.  The  Master  of  the  Rolls  [Sir  John  Komilly].  I  have  had  an 
opportunity  of  looking  at  this  deed  since  the  case  was  argued  yesterday.  It 
undoubtedly  appears  to  be  very  informal,  and  I  can  see  no  other  means  of  construing 
it,  where  there  is  a  contradiction  [326]  between  the  two  branches  of  the  sentence, 
than  by  giving  effect  to  that  which  is  the  most  obvious  meaning  of  the  appointor, 
and  which  alone  can  make  the  deed  operative.  He  directs  one-third  share  shall  go 
"  unto  Olympia,  the  wife  of  Richard  Hanbury,  and  her  children,  upon  the  trusts  and 
subject  to  the  same  provisions  as  are  hereinbefore  declared  of  and  concerning  the  said 
sum  of  £5000  thereinbefore  appointed,  unto  and  for  the  benefit  of  Olympia,  the  wife 
of  Richard  Hanbury,  or  as  near  thereto  as  the  circumstances  will  admit."  As  was 
very  justly  observed,  on  referring  to  the  previous  parts  of  the  deed,  there  are  no 
"provisions  declared  of  and  concerning  the  sum  of  £5000."  And  although  this  deed 
also  says,  "  thereinbefore  appointed  unto  and  for  the  benefit "  of  Olympia  Hanbury, 
there  is  no  £5000  appointed  by  this  deed,  and  if  you  take  the  words  literally,  it  is 
obvious  that  it  cannot  be  so  treated.  Therefore,  all  I  can  do  is  this :  I  must,  in 
this  sentence,  "  hereinbefore  declared  of  and  concerning  the  sum  of  £5000  herein- 
before appointed,"  put  in  the  words  "stated  or  mentioned  to  have  been,"  and  read  it 
hereinbefore  "stated"  or  "mentioned"  to  have  been  declared  of  and  concerning  the 
sum  of  £5000,  hereinbefore  mentioned  or  recited  to  have  been  appointed  unto 
Olympia  the  wife  of  Richard  Hanbury.  On  referring  to  the  previous  part  of  the 
deed,  I  do  find  a  recital,  in  which  he  says  that  he  had,  by  a  deed  or  instrument, 
appointed  £5000  to  the  wife  of  Mr.  Hanbury.  Then  upon  referring  to  the  deed  by 
which  he  did  so  appoint  it,  I  find  he  appointed  that  sum  to  her  for  her  separate  use, 
she  being  then  a  married  woman,  with  a  power  of  disposing  of  it  by  deed  or  will. 

Now,  it  is  no  great  strain  or  latitude  of  construction,  instead  of  "hereinbefore 
declared"  and  "hereinbefore  appointed,"  which,  taken  literally,  have  no  meaning,  to 
say,  "hereinbefore  recited  to  have  been  declared,"  or  [327]  "hereinbefore  recited  to 
have  been  appointed,"  which  would  make  the  thing  plain.  I  find  a  distinct  reference 
to  a  deed,  which  does  give  £5000  to  the  Plaintiff  on  certain  trusts,  which  trusts  are 
for  her  separate  use,  with  a  power  to  dispose  of  it  by  deed  or  will. 

But  this,  undoubtedly,  is  inconsistent  with  the  word  "  children,"  because  that  deed 
does  not  give  any  benefit  to  her  children.  What  am  I  to  do  with  this  word  ,'  It  is 
contended  that  I  am  to  say,  the  introduction  of  the  word  "  children  "  must  mean  this  : 
upon  the  same  trusts  and  subject  to  the  same  provisions,  not  as  hereinliefore  declared 
of  and  concerning  the  sum  of  £5000,  or  recited  to  have  been  declared,  that  is,  not  to 
the  same  trusts  as  were  appointed  by  the  settlor,  which  are  for  the  benefit  of  Olympia 
Hanbury,  but  upon  the  trusts  subsequently  declared  by  herself,  not  of  the  £5000, 
but  of  part  of  it,  for  the  benefit  of  herself,  her  husl)an(l  and  children.  It  is  quite 
clear  that  that  would  l)c  void,  because  the  husband  was  certainly  no  object  of  the 
power,  and  certainly  the  children  who  might  be  born  after  the  death  of  Peter  Wright 
were  no  objects  of  the  power,  and  they  not  being  objects  of  the  power,  she  could  not 
appoint  to  them.  If  I  treat  this  as  a  mere  appointment  under  the  deed  to  the  wife 
of  Richard  Hanbury  and  her  children,  I  must  strike  out  all  the  subsequent  words  of 
the  same  trust,  which  will  be  much  stronger  than  to  strike  out  the  words  "  her 
children,"  for,  having  done  the  former,  I  make  the  appointment  in  part  void,  because 
it  includes  persons  not  objects  of  the  power.  The  deed  was  prepared  either  with 
great  haste  or  gi-eat  negligence,  and  the  only  intelligible  construction  is  to  say  :  that 
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this  one-thinl  is  given  to  Olympia,  upon  the  same  trusts  and  subject  to  the  sauK' 
provisions,  as  are  contained  in  the  deeii  by  which  Peter  Wright  appointed  the  £50(10 
for  [328]  the  benefit  of  Mrs.  Hanbury.  That  is  the  real  meaning  of  it,  and  on 
referring  to  that  deed,  you  find  that  it  is  given  to  her  for  her  separate  use,  with  a 
power  to  dispose  of  it  by  a  deed  or  will,  and  in  my  opinion  that  is  the  true  construc- 
tion of  this  settlement,  and  I  will  make  a  declaration  to  that  effect. 

[328]     Westcar  r.  Westc.\k.     Jan.  15,  16,  1856. 
[S.  C.  25  L.  J.  Ch.  866.] 

Construction  of  a  gift,  pending  a  contingency,  to  the  person  for  the  time  being  entitled 
in  immediate  expectancy. 

Keal  and  personal  property  were  given  to  the  eldest  son  of  A.  who  should  be  living 
at  his  decease  and  attain  twenty -one.  The  income,  after  twenty-one  years'  accumu- 
lation, was  given  "  to  the  person  for  the  time  being  entitled  to  immediate  expec- 
tancy "  to  the  property.  At  the  end  of  twenty-one  years,  A.  was  living  and  had 
children,  who  were  all  minors.  Held,  that  the  eldest  minor  was  entitled  to  the 
income  until  A.'s  death. 

Personal  estate  was  given  upon  a  contingency,  and  the  "  income  "  was  to  accumulate 
in  the  meanwhile  as  long  as  lawful.  There  was  a  proviso,  that  subject  thereto,  the 
"income"  was  to  be  paid  to  the  person  "entitled  in  immediate  expectancy."  The 
rents  of  the  real  estate  were  then  given  upon  the  same  trusts  as  had  been  declared 
concerning  the  "  residuary  personal  estate,"  and  upon  the  personal  estate  becoming 
vested,  to  convey  the  real  estate  to  the  same  person.  Held,  that  all  the  trusts  of  the 
personal  estate  were  applical)le  to  the  real  estate,  and  that  the  person  entitled  in 
immediate  expectancy  to  the  income  of  the  personal  estate  was  also  entitled  ti;  the 
rents  of  the  real  estate. 

The  testator,  by  his  will,  made  in  18.32,  bequeathed  his  personal  estates  to  trustees, 
on  trust,  to  pay  his  nephew,  Henry  Westcar,  an  annuity  of  £1000  a  year  for  life, 
and,  subject  thereto,  in  trust  for  the  eldest  or  only  son  of  Henry  Westcar,  who  should 
be  living  at  his  decease,  and  who  should  then  have  attained  the  age  of  twenty-one 
years,  and  for  his  executors,  administrators  and  assigns  absolutely  ;  and  if  no  son  of 
the  testator's  said  nephew,  living  at  the  peiiod  aforesaid,  should  then  have  attained 
the  age  of  twenty -one  years,  then  upon  trust  for  such  son  of  the  Defendant,  Henry 
Westcar,  living  as  aforesaid,  as  should  first  or  alone  attain  the  age  of  twenty  one  years, 
and  for  his  executors,  administrators  and  assigns  absolutely  ;  and  if  there  should  be 
no  son  of  the  said  Henry  Westcar  who  should  become  absolutely  entitled  to  the  said 
trust  funds,  under  the  trusts  thereinbefore  declared  thereof,  then  upon  the  trusts 
therein  mentioned. 

[329]  The  will  contained  a  proviso,  by  which  the  testator  directed  that  until  the 
trust  moneys  should  become  absolutely  vested  in  some  person,  the  "  dividends,  interest 
and  income  of  the  same,"  or  so  much  as  remains  after  paying  the  annuity,  should  be 
accumulated  and  held  upon  the  trusts  thereinbefore  declared  of  the  principal  trust 
moneys.  Subject  to  that  provision  (so  long  as  the  .same  could  lawfully  operate)  he 
directed  that  the  income  of  the  said  trust  moneys  and  of  the  accumulations  should 
belong  "to  the pi'rson  for  the  time  being  entitled,  in  immediate  expedanaj,"  to  the  principal 
of  the  said  stocks,  funds  and  securities,  and  be  paid  to  him  or  her  accordingly. 

The  testator  devised  his  real  estate  to  the  same  trustees,  upon  trust,  to  add  the 
rents  and  profits  to  and  in  accumulation  of  the  testator's  residuary  personal  estate,  to 
be  held  upon  the  same  trusts  as  were  thereinbefore  declared  of  and  concerning  the  said 
re)>iiluari/  personal  estate ;  and  when  any  person  should  have  become  entitled  to  the 
vested  and  absolute  interest  in  the  testator's  said  residuary  personal  estate,  to  convey 
the  real  estates  unto  such  person  and  his  heirs. 

The  testator  died  on  the  24th  of  April  1833,  and  the  period  of  twenty -one  years 
from  the  testator's  death  expired  on  the  2ith  of  April  1854. 

Henry  Westcar  had  two  children,  nz.,  the  Plaintifl',  Henry,  who  was  born  in 
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February  1839,  and  the  Defendant,  Elizabeth.  The  surplus  income  exceeded  £8400 
a  year. 

The  Plaintiff  insisted  that  he  was,  under  the  trusts  of  the  will,  "  the  person  for  the 
time  being  entitled  in  immediate  expectancy  "  to  the  principal  of  the  said  trust  [330] 
funds,  and  as  such  entitled  to  the  income  thereof  and  of  the  real  estate. 

Mr.  R.  Palmer  and  Mr.  Shapter,  for  the  Plaintift". 

Mr.  Selwyn,  for  the  Plaintiff's  sister. 

Mr.  Lloyd  and  Mr.  C.  Hall,  for  one  of  the  heirs  and  next  of  kin,  claimed  the  inter- 
mediate income  of  the  real  and  personal  estate.  They  argued  that  no  individual 
could  be  said  to  be  the  person  for  the  time  being  entitled  in  immediate  expectancy 
who  had  neither  survived  Henry  Westcar  or  attained  twenty-one.  Secondly,  that  the 
future  rents  were  undisposed  of  and  passed  to  the  heirs  ;  for  the  trusts  of  the  rents 
were  by  the  will  expressed  to  be  those  only  of  "  the  residuary  personal  estate,"  and 
that,  therefore,  the  trust  for  the  person  entitled  in  expectancy,  which  related  to  the 
"dividends,  interest  and  income"  of  the  residuary  personal  estate  and  not  to  the 
"  residuary  personal  estate  "  were  inapplicable  to  the  rents  of  the  real  estate.  In  fact, 
that  the  trusts  of  the  real  estate  fell  short  of  all  tho.se  declared  respecting  the  personal 
estate. 

Mr.  Follett,  for  one  of  the  co-heiresses. 

Mr.  Osborne,  for  representatives  of  the  testator's  daughter. 

Mr.  Roupell  and  Mr.  Nelson,  for  other  parties. 

The  Master  of  the  Rolls.     I  will  read  the  will. 

Jan.  16.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  have  looked  at 
this  case,  and  I  think  there  is  no  reasonable  doubt  respecting  it.  [331]  The  only  point 
on  which  I  wished  to  read  the  will  was  relative  to  the  trusts  of  the  real  estate.  The 
rents  are  given  upon  the  same  trusts  as  the  residuary  personal  estate,  the  income  of 
which,  when  the  law  prevents  the  further  accumulation  of  it,  is  to  go  "  to  the  person 
entitled  for  the  time  being  in  immediate  expectancy."  If  the  same  trusts  apply  to  the 
real  estate,  why  stop  short  at  this  proviso  ?  I  think  all  the  trusts  of  the  personal 
estates,  as  well  the  last  as  the  first,  are  applicable  to  the  rents,  which  must  now  go  to 
the  person  entitled  in  immediate  expectancy. 

I  think  the  person  entitled  in  immediate  expectancy  is  he  who,  if  he  lives  long 
enough,  will  be  first  entitled  to  have  the  possession  of  the  property. 

[331]    Howell  v.  Kightley.    Jan.  19,  Fd.  9,  1856. 

[S.  C.  on  appeal,  8  De  G.  M.  &  G.  325;  44  E.  R.  415;  25  L.  J.  Ch.  868;  2  Jur. 
(N.  S.)  455;  4  AV.  R.  477.  See  Briant  v.  Tebbuit,  1869,  20  L.  T.  63;  Laurie  y. 
Lees,  1880-81,  14  Ch.  D.  260;  7  App.  Cas.  32.] 

Under  special  conditions,  on  the  sale  of  leaseholds,  it  was  provided,  "  that  possession 
should  be  deemed  conclusive  evidence  of  the  due  performance  or  sufficient  waiver 
of  any  breach  in  the  covenants  in  the  lease,  up  to  the  completion  of  the  .sale."  Held, 
that  this  would  cover  all  breaches  down  to  the  contract,  but  not  breaches  of 
covenant  subsequently  committed  by  the  vendor,  by  which  a  forfeiture  was 
incurred. 

Some  leaseholds  were  held  subject  to  a  covenant  on  the  part  of  the  lessee  to  insure, 
with  a  proviso  of  re-entry  upon  default  being  made  in  keeping  them  iTisuied.  The 
property  was  sold  on  the  '24th  September  1855,  under  the  Court,  subject  to  special 
conditions  of  sale,  the  eighth  of  which,  so  far  as  material,  was  as  follows  : — "  The  title 
jto  the  property  will  commence  with  the  lease  under  which  the  same  is  now  held,  which 
!may  be  inspected,  &c.,  and  the  title,  as  deduced  from  this  lease,  shall  be  accepted 
■without  anything  further,  and  without  jjroduction  or  investigation  of  the  lessor's 
'title;  and  the  property  being  held,  as  stated  in  the  particulars,  at  a  peppercorn 
I'ent,  the  jiOA-tessiDit  umler  the  lease  sliall  lie  [332]  ilceiiu'd  eonelusire  cridence  of  the  due 
I  Dirformanee,  or  sul/icient  waiver  of  any  breach  of  the  covenants  in  the  lease  up  to  the  completion 
\>f'thi.^  sale." 
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A  reference  had  been  made  to  Chambers,  to  ascertain  whether  a  good  title  could 
be  made  ;  and  the  consideration  of  it  was  adjoui-ned  into  Court,  on  the  following 
point : — -It  was  insisted  by  the  purchaser  that  there  had  been  a  breach  of  covenant 
committed  prior  to  the  date  of  the  contract,  by  allowing  a  period  between  the  29th 
of  September  1854  and  the  21st  of  May  1855,  to  elapse,  during  which  the  premises 
had  not  been  insured.  Assuming  this  (for  the  purposes  of  the  decision)  to  be  true, 
the  purchaser  insisted  that  a  good  title  was  not  shewn,  and  that  he  was  not  bound  to 
complete  a  contract  which  might  give  him  nothing  for  his  purchase-money. 

Mr.  R.  Palmer  and  Mr.  Rogers,  for  the  vendor.  The  conditions  of  sale  are  express, 
that  the  possession  shall  be  conclusive  evidence,  not  only  of  the  due  performance  of 
the  covenants,  but  of  the  sufficient  waiver  of  any  breach  of  them,  up  to  the  com- 
pletion. This  stipulation  prohibits  the  purchaser  taking  any  such  objection  as  the 
present.  The  ditficulties  in  shewing  the  due  performance  of  covenants  would  render 
it  impossible  to  sell  leaseholds,  but  for  such  special  conditions  of  sale. 

Mr.  Follett  and  Mr.  Grove,  for  the  purchaser.  It  is  contrary  to  all  the  rules 
which  prevail  upon  the  subject  of  specific  performance  to  force  a  purchaser  to  accept 
a  title  which  is  ascertained  to  be  defective.  In  Jranen  v.  likltanl.-tan  (Younge,  1),  a 
purcha.ser  had  waived  all  objections  [333]  to  the  title,  but  it  afterwards  incidentally 
appearing  that  the  title  was  bad,  the  Court  w-ould  not  decree  a  specific  performance 
against  him.  If  a  person  intends  selling  a  bad  title,  the  contract  must  be  express, 
otherwise  it  is  a  mere  trap,  which  this  Court  will  never  countenance,  for  there  can  be 
no  waiver  of  a  forfeiture  which  is  fraudulently  concealed.  The  Court  will  in  no  case 
compel  a  person  to  buy  that  which  the  day  after  he  may  be  deprived  of  by  title 
paramount,  the  more  especially  when  the  Court  itself  is  the  vendor. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  will  state  how  this  case 
strikes  me.  I  think  the  eighth  condition  is  notice  to  the  purchasers,  that  there  may 
be  breaches  of  covenant,  and  that  they  must  be  taken  to  be  waived.  I  do  not  say 
what  would  be  the  effect,  if  it  were  proved  that  the  landlord  did  not  intend  to  waive 
the  forfeiture,  but  to  enforce  it ;  the  case  might  then  be  different  on  this  condition. 

I  am  of  opinion  that  all  the  covenants  are  to  be  deemed  to  have  been  performed 
or  breaches  waived  down  to  the  contract.  With  respect  to  any  subsequent  breach,  if 
there  should  be  any,  I  shall  reserve  my  opinion,  and  I  will  allow  further  evidence  to 
be  produced  on  the  subject. 

I  guard  myself  from  saj-ing  what  would  be  the  result,  if  the  landlord,  being 
applied  to,  had  said  to  the  purchaser,  "  I  will  evict  you  as  soon  as  you  have  completed 
your  purchase." 

Further  evidence  was  then  adduced,  and  it  was  shewn  that,  since  the  contract,  there 
had  been  a  default  in  keeping  up  the  insurance. 

[334]  The  sale  took  place  on  the  24th  of  September  1854  ;  the  premium  on  the 
policy  became  due  on  the  29th  of  September  1855,  and  allowing  the  fifteen  days' 
grace,  the  time  of  payment  expired  on  the  14th  of  October,  and  nothing  was  paid 
until  the  24th  of  October  1854.  A  receipt  was  then  given  by  the  insurance  office, 
expressed  to  be  for  a  payment  made  on  the  29th  of  September  1855,  and  the  new 
policy  was  dated  the  5th  of  November  1 855.    The  case  was  again  brought  into  Court. 

Mr.  Follett  and  Mr.  Grove,  for  the  purchaser.  There  has  been  a  voluntary 
forfeiture  of  the  lease  since  the  contract.  If  the  house  had  been  burnt  down  after 
the  14th  of  October,  and  before  the  policy  had  been  renewed,  nothing  could  have  been 
renewed,  nothing  could  have  been  recovered.  There  is,  therefore,  a  period  uncovered 
by  the  insurance,  which  renders  the  lease  liable  to  be  forfeited.  The  purchaser  is  a 
willing  purchaser,  but  he  objects  to  a  forfeited  title  which  secures  him  nothing. 

Mr.  R.  Palmer  and  Mr.  Rogers,  contra,  contended,  first,  that  there  was  not 
sufficient  proof  of  the  neglect  to  keep  up  the  insurance  ;  and,  secondly,  that  the 
condition  of  sale  provided  for  this  very  case,  for  the  purchaser  had  contracted  that 
all  forfeitures  were  to  be  assumed  to  be  waived  until  the  completion,  unless  the 
contrary  was  shewn.  That  there  had  been  no  fraud  in  this  case,  and  that  the 
universal  practice  in  all  cases  of  sales  of  leaseholds  was  to  make  special  stipulations 
like  the  present,  for  otherwise  it  would  be  impossible  to  prove  that  no  forfeiture  had 
taken  place.  They  argued  that  the  conditions  had  been  framed  in  "a  fair  and  candid 
manner." 
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The  Master  of  the  Rolls.  There  are  two  questions  in  this  case,  first,  whether 
[335]  there  is  any  defect  in  the  title,  and,  secondly,  if  there  be,  whether  it  is  cured 
by  the  conditions  of  sale.  With  respect  to  the  first  point,  the  question  is,  whether 
the  evidence  establishes  that,  for  a  period  of  eight  or  nine  days,  between  the 
fourteenth  and  twenty-fourth  of  October,  the  property  was  exposed  to  risk  from  not 
being  insured,  and  I  think  it  does.  It  is  true  that  the  insurance  company  would 
now  be  estopped  from  alleging  anything  contrary  to  the  receipt,  but  that  would  not 
affect  the  landlord,  who,  upon  proving  the  forfeiture,  would  be  at  liberty  to  eject  the 
tenant.  I  am,  therefore,  of  opinion  that  there  was  a  distinct  breach  of  the  covenant 
subsequent  to  the  contract. 

The  next  question  arises  on  the  conditions  of  sale.  Mr.  Rogers  says  that  a  great 
quantity  of  leasehold  property  is  daily  sold  subject  to  the  same  conditions  of  .sale. 
That  may  be  so,  and  I  have  considered  this  condition  good  for  all  breaches  up  to  the 
date  of  the  contract,  and,  on  a  former  occasion,  I  decided  that,  though  during  a  period 
after  the  lease  was  granted  and  before  the  contract,  the  property  was  not  insured,  the 
condition  of  sale  was  sufficient  to  cover  the  objection. 

But  the  present  question  is  this :  whether  that  condition  is  sufficient  to  cover 
breaches  of  covenant  committed  by  the  vendor  himself  subsequent  to  the  contract  and 
before  the  completion  of  the  sale. 

The  condition  says,  that  possession  shall  be  a  sufficient  waiver  ;  but  what  waiver 
icould  there  be  when  the  contract  \va,B  in  fieri.  I  think  this  Court  would  not  permit  a 
!condition  which  cures  all  breaches  up  to  the  agreement,  also  to  cure  the  effect  of  the 
iivendor's  subsequent  acts  of  forfeiture.  It  might  be  a  case  of  voluntary  waste,  as  by 
joutting  timber  after  the  contract.  It  is  said  that  nothing  [336]  but  fraud  will  vary 
'the  contract,  but  in  this  case  the  purchaser,  by  the  inadvertence  or  neglect  of  the 
vendor,  may  lose  the  property,  and  the  effect  is,  that  there  is  a  flaw  in  the  title  which 
the  landlord  may  take  advantage  of,  created  by  the  vendor  after  the  agreement  was 
! entered  into. 

i  I  think  that  this  gave  to  the  purchaser  the  power  to  refuse  to  complete,  and 
jalthough  the  vendor  has  inserted  in  his  condition  that  possession  shall  be  deemed  a 
Iwaiver  of  all  breaches  "up  to  the  completion  of  the  sale,"  I  think  that  it  will  not 
•  justify  him  in  committing  a  forfeiture  after  the  contract,  entitling  the  landlord 
I  to  enter,  though  the  condition  of  sale  may  be  sufficient  to  cure  the  defect  up  to  the 
ijontract. 

In  my  opinion   this  condition  did  not  cover  breaches   of   covenant  committed 
jjubsequent  to  the  contract,  although  the  words  "up  to  the  completion  of  the  sale" 
lire  used. 
I      I  cannot  force  this  property  on  the  purchaser. 


;  [337]     Wrigley  v.  Sykes.    Jan.  21,  22,  1856. 

i  [S.  C.  25  L.  J.  Ch.  458 ;  2  Jur.  (N.  S.)  78 ;  4  W.  R.  228.] 

I 

,k  mere  desire  expressed  by  a  testator  in  his  will  that  his  debts  shall  be  paid,  creates 

I    a  charge  on  his  real  estate  for  their  payment. 

1 4.  general  charge  of  debts  on  the  real  estate  gives  to  the  executors  an  implied  power 

i    of  sale. 

Distinction  between  the  expression  of  a  desire  that  all  debts  shall  be  paid,  followed  by 
a  gift  of  a  particular  estate  for  their  payment,  and  a  general  charge  of  the  real  estate 
with  the  debts,  followed  by  a  particular  provision  for  their  payment.  In  the  former, 
the  general  charge  is  (lualified  and  limited  to  the  particular  estate,  but  in  the  latter 
it  is  not. 
V  "  testator "  ordered  his  debts  and  legacies  "  to  be  paid  and  discharged  out  of  his 
real  and  personal  estate."  He  subsequently  devised  his  real  estates  to  trustees  for 
five  hunilred  years,  an<l  subject  thereto,  to  his  five  sons  as  tenants  in  common  in  fee 
"upon  condition"  that  they  should  pay,  in  equal  shares,  certain  legacies  and  his 
debts  ;  and  in  case  any  son  should  neglect  to  pay  his  portion,  the  trustees  of  the 
term  were,  out  of  the  rents  of  his  share,  to  raise  the  amount.     He  appointed  the 
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five  sons  executors.  Thirty-three  years  after  the  death  of  the  testator,  the  surviv- 
ing executors  sold  the  estate,  as  they  alleged,  to  pay  the  del»ts.  The  Court  held, 
that  they  had  power  to  sell,  and  decreed  a  specific  performance  against  the 
purchaser. 

The  testator,  Jonathan  Wrigley,  was  seised  and  possessed  of  some  freeholds  and 
leaseholds  which,  in  1821,  he  had  mortgaged  for  £4500. 

By  his  will,  dated  in  January  lf*L'2,  he  "ordered  all  /ii.s  ju.it  debts,  funeral  expenses, 
and  the  charges  of  the  probate  of  his  will,  and  the  several  legacies  thereinafter 
be<jueathed,  to  hr  jniid  and  (li.scharged  out  of  hit  rml  and  personal  estate."  He  then 
gave  his  wife,  during  her  life,  the  use  of  certain  household  goods,  itc,  and  a  freehold 
cottage,  so  long  as  she  chose  to  reside  therein,  and  after  the  determination  of  his  wife's 
estate  therein,  he  gave  and  bequeathed  the  same  to  his  five  sons,  John,  James,  Jonathan, 
George  and  Thomas,  equally  in  fee.  The  testator  then  gave  his  wife  an  annuity  of 
£.50,  for  her  life,  in  lieu  of  dower,  and  to  his  daughter  Sarah  an  annuity  of  £40,  for 
her  life,  to  be  issuing  and  payal)le  out  of,  and  he  thereby  charged  therewith,  all  his 
freeholds  and  leaseholds  (except  that  given  to  his  wife) ;  and  after  bequeathing  two 
legacies  of  £400  and  £600,  which  he  thereby  charged  upon  all  his  real  and  personal 
estate,  the  testator  gave  and  devised  all  and  singular  his  freehold  messuages  to  Lees 
and  Bradbury,  [338]  for  a  term  of  five  hundred  years,  upon  the  trusts  thereinafter 
mentioned  ;  and  he  gave  all  his  real  and  personal  estate  (subject  to  the  term  of  five 
hundred  years)  to  his  said  five  sons,  their  heirs,  itc.,  as  tenants  in  common,  nptm  run- 
dilion  that  they  should  pay,  in  equal  shares,  the  two  legacies  of  £400  and  £600,  and 
the  two  annuities  of  £50  and  £40,  and  also  all  his  mortgage  and  other  debts,  and  upon 
further  condition,  as  to  the  gift  to  James,  that  he  should  pay  to  John  the  sum  of 
£600  within  six  years  after  the  testator's  decease,  with  interest.  The  testator  declared 
the  trusts  of  the  five  hundred  years'  term  to  be,  that  if  any  of  his  sons  should,  for  the 
space  of  thirty  days  after  demand  thereof  should  be  made,  refuse  or  neglect  to  pay 
his  or  their  proportion  or  share  of  the  legacies  of  £400  and  £600,  and  the  annuities 
of  £50  and  £40,  and  the  mortgage  and  other  deUs,  or  if  James  shouhl  refuse  to  pay 
the  £600  to  John,  the  trustees  should,  out  of  the  rents  of  the  share  of  such  sons,  raise 
and  levy  such  sums  unpaid,  and  all  costs.  The  testator  directed  that  the  receipts  of 
the  trustees  should  be  sufficient  discharges,  and  he  appointed  his  sons  executors  of  his ' 
will. 

The  testator  died  in  February  1822,  and  all  his  sons,  except  James,  proved  hisi 
will.  i 

The  testator's  personal  estate  was  insufficient  for  payment  of  his  debts.  His  sons 
John,  James  and  Thomas  had  died,  leaving  the  Plaintiti's,  Jonathan  and  George,  the 
surviving  executors. 

The  sum  of  £3500  remained  due  upon  the  mortgage,  and  in  order  to  pay  it  and 
other  debts,  the  Plaintiffs,  in  December  185.3,  entered  into  an  agreement  with  the 
Defendant,  Benjamin  Sykes,  for  the  sale  of  part  of  the  freehold  property,  for  £4100. 
The  mortgagee  was  [339]  willing  to  concur,  but  the  purchaser  insisted,  that  the 
surviving  executors  had  no  power  to  sell,  and  were  unable  to  make  a  good  title. 
The  vendors  thereupon  filed  the  present  bill  for  the  specific  performance  of  the 
contract. 

Mr.  R.  Palmer  and  Mr.  Mackeson,  for  the  PlaintiflTs. 

First.  The  executors  had  an  implied  power  of  sale  over  the  estate.  It  was  held, 
so  far  back  as  the  15  Hen.  7,  that  "if  a  man  makes  his  will,  that  his  land  which  his 
feoffees  have  shall  be  sold  and  aliened,  and  does  not  say  by  whom,  there  his  executors 
shall  alien  that,  and  not  the  feoffees,  per  Rede,  Tremaile  et  Fowik.  Fineux  said 
nothing  to  this  this  day  ;  but  the  day  before,  he  in  a  manner  affirmed  this.  Conisby 
said,  that  the  feoffees  shall  alien  this,  for  they  have  the  confidence  placed  in  them,  &c. 
But  this  was  denied,  for  executors  have  much  greater  confidence  placed  in  them  than 
the  feotfees  have,  for  the  money  to  arise  by  the  sale  of  the  executors  shall  be  assets 
in  their  hands,  and  therefore  they  shall  sell."     2  Sugd.  Pow.  6th  ed.  (p.  5.38). 

'llie  authorities  from  that  time  to  the  present  bear  out  the  same  doctrine.  Thus 
it  is  stated  in  Bentham  v.  IFiltahire  (4  Mad.  49),  "To  enable  executors  to  sell,  the 
power  must  either  be  expressly  given  to  them,  or  necessarily  to  be  implied,  from  the 
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produce  being  to  pass  through  their  hands  in  the  execution  of  their  office,  as  in  pay- 
ment of  debts  and  legacies."  Again,  the  general  rule  is  stated  in  Ti/hlen  v.  i///'A' 
(•2  Sim.  &  St.  241)  thus  : — "Where  there  is  a  general  direction  to  sell,  but  it  is  not 
stated  by  whom  the  sale  is  to  be  made,  there,  if  the  produce  of  the  sale  is  to  be  applied 
by  the  executors  in  the  execution  of  [340]  their  office,  a  power  to  sell  will  be  implied 
to  the  executors."  In  addition  to  these  rea.sons  for  the  rule,  it  is  evident  that  the 
executor  alone  can  know  whether  the  debts  are  or  are  not  paid,  whether  there  is  any 
set-off  against  the  demand,  or  whether  it  is  barred  by  the  Statute  of  Ijiniitations,  for 
he  possesses  all  the  documents  ;  and  if  it  be  clear  that  the  money  is  to  be  raised,  who 
can  bo  more  proper  to  raise  it  than  the  persons  who  have  to  apply  the  fund  when 
raised,  llnhinxtm  v.  Lowatcr  (5  De  G.  M.  &  G.  277).  In  the  present  case,  the  blending 
of  the  real  and  pei'sonal  estate,  together,  is  an  additional  reason  for  implying  in  the 
executor  (who  necessarily  must  have  the  control  over  the  personal  estate),  the  power 
to  raise,  by  sale  of  the  real  estate,  the  necessary  funds  to  pay  the  debts  ;  Ti/hlen  v. 
Hi/'le  (2  Sim.  &  St.  238),  GoMiu/  v.  Carter  (1  Coll"  644). 

I  It  will  be  said  that  there  is  a  distinction  between  a  direction  to  sell  the  real  estate 
'for  payment  of  debts  and  a  charge,  or  a  simple  direction  that  they  should  be  paid  ; 
but  none  such  exists.  In  Elliot  v.  Mernjman  (Barnardiston,  78)  the  expression  used 
■  was,  "  my  will  is,  that  all  my  debts  be  paid  ;  and  I  do  charge  all  my  lands  with  the 

payment  thereof."     "  Item  :  I  give  all  my  real  and  personal  estate  to Goodwin,  to 

;  hold  to  him,  his  heirs,  executors,  administrators  and  assigns,  chargeable,  nevertheless, 
'  with  the  payment  of  all  my  debts  and  legacies  ; "  as  to  this  the  Master  of  the  Rolls 
i-(Sir  Joseph  Jekyll)  said,  "'Tis  indeed  true,  that  these  words  do  not  amount  to  a 
idevise  of  the  lands  to  be  sold  for  the  payment  of  the  debts,  and  they  only  import  a 
•  charge  upon  them  for  that  purpose.  However,  this  is  such  a  devise  as  is  within  the 
i  meaning  of  the  proviso  of  the  Statute  of  Fraudulent  De-[341]-vises,  and  does  interrupt 
the  descent  to  the  heir  at  law."  He  afterwards  adds  (p.  81),  "The  present  case, 
(indeed,  does  not  fall  within  either  of  these  rules,  because  here  lands  are  not  given  to 
[be  sold  for  the  payment  of  debts,  but  are  only  charged  with  such  payment.  How- 
ever, the  question  is,  whether  that  circumstance  makes  any  difference  1  And  His 
IHonor  was  of  opinion  that  it  did  not."  Lord  Langdale,  in  Shaw  v.  lloirer  (1  Keen, 
J577),  expressed  a  similar  opinion  :  he  says,  "  And  on  the  whole,  considering  that  the 
ychartje  creates  or  constitutes  a  trust  for  the  payment  of  debts,  or,  as  Lord  Eldon  in 
lone  place  (adopting  the  language  of  Lord  Thurlow)  expressed  it,  that  'a  charge  is  a 
devise  of  the  estate  in  substance  and  effect  pro  lanto  to  pay  the  debts,'  "  &c.,  &c. 

Lord  Cottenham  approved  of  Shaw  v.  Borrer  in  Ball  v.  Ilarrk  (4  Myl.  &  Cr.  264), 
there  the  testator  had  "  directed  all  his  just  debts,  &c.,  to  be  paid  "  (8  Sim.  485)  ;  and 
Lord  Cottenham  says  (4  Myl.  &  Cr.  266),  "In  support  of  the  appeal,  it  was  not 
disputed  that  the  directions  in  the  will  constituted  a  charge  of  the  debts  upon  the  real 
estate.  But  it  was  contended,  first,  that  such  a  charge  did  not  give  a  power  to  sell," 
i&c,  itc.  "  The  affirmative  of  the  first  proposition  was  acted  upon  by  the  Master  of 
;the  Rolls  in  Shaw  v.  Borrer  (1  Keen,  5.59),  and  the  real  question  is,  was  that  decision 
jright '  I  have  carefully  considered  the  judgment  of  the  Master  of  the  Rolls  upon 
|this  point,  and  I  entirely  concur  with  him  upon  it.  The  point,  indeed,  has  been  long 
lestablished.  It  arose  directly  in  Elliot  v.  Merryrimn  (Barnardiston,  78),  and,  as  there 
I  laid  down,  has  been  recognized  in  the  several  cases  referred  to  by  the  Master  of  the 
[Kolls,  to  which  may  be  added  the  opinion  of  Lord  Thurlow  and  Lord  Eldon  [342]  in 
Jiaihi  V.  AV.vH.s-  (7  ^'es.  319  ;  see  p.  323),  and  Dolton  v.  Hewi-n  (6  Mad.  9) ;  for,  although 
[ihe  point  in  some  of  those  cases  was,  whether  the  purchaser  was  bound  to  sec  to  the 
|ipplication  of  the  purchase-money,  the  decision  that  he  was  not,  assumes  that  the 
jmie  was  authorized  by  the  chaige  in  the  will  of  the  debts  upon  the  estate  ;  that  is, 
i.hat  the  charge  of  the  debts  upon  the  estate  was  euuivalent  to  a  trust  to  sell  for  the 
JDayment  of  them."  The  Vice-Chancellor  Knight  Bruce,  in  do^limj  v.  Carter  (1  Coll. 
1)44),  entertained  a  similar  opinion  ;  and  it  is  to  be  observed  that  in  Shaw  v.  Borrer 
ind  Coding  \.  Carter  the  testator,  as  in  the  present  case,  "directed"  payment  of  his 
lebts. 

Although  in  Doe  d.  Jonea  v.  Hughes  (6  Exch.  Kep.  223),  where  a  testator  charged 
lis  real  estate  with  his  debts,  Ac,  and  appointed  his  widow  executrix,  it  was  held  that 
I  mere  charge  of  debts,  iV'c.,  gives  no  implied  power  of  sale  to  an  executor,  and  that 
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.she  had  no  authority  to  .sell  his  Hala  House  for  payment  of  his  (lel)ts  ;  yet  in  Ji'uliinson 
V.  Dmaler  (17  Beav.  592),  this  Court  having  found  "  it  ditticult  to  reconcile  the  decision 
in  that  ease  with  the  numerous  authorities  to  be  found  on  this  subject  in  Chancery," 
came  to  an  opposite  conclusion,  and  the  decision  was  attirmed  on  appeal.  (5  De  G.  M. 
X-  G.  272.)  In  Sliouyhill  v.  .-inxlei/  (1  De  G.  M.  vV  G.  635)  Lord  St.  Leonards  speaks 
of  Ball  V.  Harris  thus  (p.  647):  "This  case,  therefore,  introduces  the  very  proper 
distinction  that,  where  there  is  a  geneial  trust  without  a  mode  of  raising  charges,  or 
where,  by  force  of  the  charge  itself,  there  is  an  implied  trust  to  raise  it,  and  the  estate 
itself  is  disposed  of  fiilijerf  to  that  ohiii/alion  (xchifh  tiiu.tt  lie  a  jioivrr  to  m'II),  then  the 
charge  may  be  raised  by  mortgage  as  well  as  by  sale."  On  this  point  they  also  [343] 
referred  to  17  Jur.  part  2  (p.  25j<),  and  see  2  .lur.  (X.  S.)  part  2  (p.  68). 

Secondly.  The  imjjlied  power  is  not  rebutted  by  the  subsequent  devise  or  by  the 
term  of  500  years  created  for  securing  payment  of  the  debts  and  other  payments,  and 
which  was  intended  for  mere  family  purposes.  The  charge  of  debts  is  paramount  to 
all  the  subsequent  devises  and  affects  all  the  real  estate,  while  the  term  does  not 
include  Deanhead,  which  was  devised  to  the  testator's  wife  for  life.  Shaw  v.  Boner 
(1  Keen,  576)  and  Jenkin.t  v.  Hiles  (6  Ves.  654,  n.). 

Mr.  Bagshawe  and  Mr.  Smale,  nmim.  Where  a  mere  charge  is  created  on  an  estate, 
no  power  of  sale  is  to  be  implied  in  any  person  ;  the  owner  takes  the  estate  subject 
to  the  charge  and  to  the  ordinary  remedies  for  raising  it  ;  but  it  would  be  productive 
of  the  greatest  injustice  to  allow  a  man's  estate  to  be  sold  behind  his  back  under 
some  implied  authority.  In  the  case  of  Doe  d.  Jontu  v.  Huijhes  the  Court  of  Exchequer 
were  unanimous  in  holding  that  a  mere  charge  of  debts  on  au  estate  does  not  authorize 
the  e.vecutor  to  sell  another  man's  estate.  The  cases  cited  in  which  a  sale  was 
directed  do  not  apply  :  but  even  where  a  sale  is  directed,  without  saying  by  whom,  a 
power  of  sale  in  the  executors  is  not  to  be  implied;  Curtis  v.  Fulbrool:  (8  Hare,  25, 
corrected,  278)  :  Bcntham  v.  JFiltshiir  (4  Mad.  49).  "  Before  an  implication  is  raised 
there  must  be  an  absence  of  express  devise,  and  in  opposition  to  a  devise  it  can  never 
be  raised  ;"  Fattcm  v.  llandall  (1  Jac.  &  W.  196),  and  here  there  is  a  devise  to  the  five 
sons.  [344]  Secondly,  in  this  case  no  power  of  sale  in  the  executors  can  be  implied, 
for  the  testator  has  pointed  out  the  mode  by  which  the  debts  and  legacies  are  to  be  paid. 
The  devise  is  to  the  five  sons,  on  condition  of  their  paying  the  ilebts  in  equal  propor- 
tions, besides  which,  a  term  is  limited  for  securing  the  due  performance  of  the  ^ 
condition,  and  the  payment  of  the  debts  and  legacies,  by  raising  the  deficiency  out  of  I 
the  rents.  Even  if  the  first  part  of  the  will  gave  the  executors  an  implied  power  of  | 
sale  the  subsequent  express  trust  supersedes  it.  [On  this  point  the  Court  referred  to  i 
Ellison  V.  Airi'i/  (2  Ves.  sen.  568),  and  Crallan  v.  Oiilton  (3  Beav.  8).]  The  sale  is  made 
by  trustees,  and  they  are  bound  to  see  that  the  intention  of  the  testator  is  carried  into 
effect  :  not  by  selling  the  whole,  but  by  making  the  share  of  each  son  bear  its  proportion 
of  the  burden,  by  a  contribution. 

Thirdly.  The  testator  died  in  1822,  and  even  if  the  executors  originall}'  possessed 
the  power  they  cannot  now  compel  a  purchaser,  after  thirty-three  years'  delay,  to  take 
such  a  title.  Persons  who  deal  with  trustees  raising  money  at  a  considerable  distance 
of  time,  and  without  apparent  reason  for  so  doing,  are  under  an  obligation  to  inquire 
and  see  that  no  breach  of  trust  is  being  committed  ;  Stronghill  v.  Anstey  (1  De  G.  M. 
&  G.  654).  Lord  St.  Leonards  says,  "I  will  only  add,  in  regard  to  the  general 
question  of  distance  of  time,  that  people  who  deal  with  trustees  raising  money  at  a 
considerable  distance  of  time  and  without  an  apparent  reason  for  so  doing,  must  be 
considered  as  under  some  obligation  to  inquire  and  to  look  fairly  at  what  the}'  are 
about.  I  do  not  thus  mean  to  incumber  or  to  lessen  the  security  of  pur-[345]-chaser8 
or  mortgagees  under  trusts ;  but  if,  for  a  great  number  of  years,  a  trust,  such  as  that 
here,  remains  unperformed,  and  parties  are  found  in  possession  and  receipt  of  the 
rents  of  the  trust  property,  and  then  an  application  is  made  of  it  without  their 
concurrence  by  the  trustees,  it  may  place  those  who  deal  with  the  trustees  in  a  sitviation 
of  having  it  established  that  there  was  a  breach  of  trust,  of  which  they  ought  to  have 
taken  notice.' 

Fourthly.  This  Court  will  never  compel  a  purchaser  to  take  a  doubtful  title,  or 
to  purchase  a  law  suit.  Here  there  is  a  conflict  between  two  Courts,  upon  the  very 
point  on  which  the  validity  of  the  title  depends,  and  when  the  purchaser  has  beea 
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compelled  to  complete  his  contract  by  this  Court  and  has  paid  his  purchase-money, 
he  knows,  from  the  reported  decision  of  the  Court  of  Exchequer,  that  upon  an 
ejectment,  he  will  be  turned  out  of  possession. 

Thk  Master  of  the  Rolls  [Sir  John  Komilly].     I  cannot,  consistently  with  the 

view  I  have  always  taken  of  these  cases,  and  which  I  expressed  in  the  case  of  Bobinsan 

V.  Lmcalcr,  refuse  to  give  the  Plaintift"  a  decree.     I  take  the  distinction,  in  these  cases, 

and  which  two  cases  before  me,  with  many  others,  illustrate,  to  be  this  :  in  the  first 

place,  when  a  testator  expre.s.ses  a  desire  that  his  debts   shall   be  paid,   the  Court 

considers  that  every  portion  of  his  property  available  for  that  purpose  shall  be  applied 

in  payment  of  his  debts.     Consequentlj',  in  the  older  cases,  the  mere  expression  of  a 

desire  that  his  debts  should  be  paid  made  his  real  estates  liable  for  their  payment. 

But  theie  are  two  cases  before  the  statute  making  real  estate  assets  for  payment  of 

simple  contract  debts,   in   which   this  has   [346]   occurred  :  there   has  been  a  mere 

expression,  on  the    part  of  the  testator,  of  a  desire  that  his  debts  shall   be   paid, 

followed  by  a  gift,  for  that  purpose,  of  a  specific  property  which,  by  the  existing  law, 

was  not  liable  for  their  payment.     Courts  of  Eipiily,  in  construing  such  a  will,  have 

treated  the  expression  of  a  desire  that  his  debts  shall  be  paid,  as  qualified  by  the 

subsequent  creation  of  a  particular  fund,  in  addition  to  the  personal  estate,  for  the 

purpose  of  such  payment.     But  if  the  testator  begins  his  will  with  an  express  charge 

lof  all  his  debts  upon  his  real  estate,  the  Court  holds  that  this  express  and  distinct 

iidevise  or  direction  that  all  his  real  estate  shall  be  liable,  is  not  to  be  cut  down,  unless 

!it  finds  some  words  expressly  stating  that  those  words  are  not  to  operate,  or  some- 

Jthing  contradictory  or  repugnant  to  them,  and,  therefore,  that  the  subsequent  creation 

|iof  a  fund  for  the  payment  of  these  debts  does  not  supersede  the  prior  general  direc- 

'tion.     That  is  the  general  view  I  take  of  this  case,  and  I  will  refer  to  two  cases,  and 

'•  no  doubt  there  are  a  great  many  others,  which  express  that  pretty  clearly.     One  is  the 

•  case  of  J'alnwr  v.   Graves  (1    Keen,   54-5).     The  Court   held,  in  that  case,  that  the 

'  testator  had  ■  not  made  a  general  charge  for  the  payment  of  his  debts  out  of  his  real 

(estate,  because,  if  he  had,  the  subsequent  direction  would  have  been  unnecessary,  and 

I  he  had  gone  on,  and  pointed  out  what  he  intended.     But  I  apprehend  the  result 

'  would  have  been  different  if  there  had  been  an  express  general  charge  of  his  real  estates 

t  for  payment  of  his  debts. 

The  other  case  that  I  refer  to  is  a  case  of  Coxe  v.  Basset  (3  Ves.  15.5).     There  was  a 

'  general  charge  of  debts  and  legacies  upon  all  the  real  estate,  with  a  subsequent  power 

to  sell  [347]  a  particular  estate  for  their  payment,  and  it  was  held  that  the  general 

I  charge  upon  the  testator's  real  estate  remained,  although   there  was  a  subsequent 

I  devise  of  a  particular  estate,  with  a  direct  power  that  it  should  be  sold  and  applied  in 

I  payment  of  debts.     I  apprehend  that  the  same  principle  will  be  found  to  pervade  the 

:  many  other  cases  upon  the  subject ;  it  is  the  view  I  have  taken  of  these  cases,  and  it 

appears  to  me  to  be  consistent  with  all  the  cases  that  have  been  cited,  and  very  much 

the  view  expressed  by  Lord  Justice  Knight  Bruce  and  by  Lord  St.  Leonards  in  the 

lease  of  Stniughill  v.  Anstey  (1  De  G.  M.  &  G.  C35).     This  is  the  general  view  I  take 

(iof  the  case. 

I  I  now  come  to  observe  upon  this  particular  will,  and  I  am  struck  with  the  peculiar 
i  character  of  the  term  which  is  created,  which  makes  me  think  that  it  rather 
strengthens  the  view  which  I  take  of  this  case  ;  viz.,  that  it  was  not  intended  to 
i  control  the  general  charge  for  payment  of  debts  which  is  given  by  his  will.  The 
'testator  directs  "all  his  just  debts,  funeral  expenses,  and  the  charges  of  probate  and 
!  legacies  to  be  paid  out  of  his  real  and  personal  estate."  You  cannot  have  a  more 
!  comprehensive  trust ;  it  includes  all  his  property.  [His  Honor  here  stated  the  rest 
!  of  the  will,  which  it  is  unnecessary  to  repeat.]  The  object  of  the  term  of  500  years 
I  was  this  :  Suppose  a  division  of  the  estates  had  taken  place  amongst  the  devisees, 
I  by  voluntary  or  compulsory  partition,  before  all  the  debts  had  liecn  ascertained  ;  and 
i  that  it  became  afterwards  necessary  to  sell  part  of  the  estates  belonging  to  one  of  the 
;  devisees  for  the  purpose  of  paying  the  debts,  then  how  is  that  devisee  to  be  recouped 
and  the  proportion  between  himself  and  the  others  be  made  good  .'  It  appears  to 
I  [348]  me  that  the  term  of  500  3'ears  afi'onls  the  necessary  machinery  for  doing  it ; 
I  for  if  more  than  the  proper  proportion  of  the  debts  is  paid  out  of  the  estate  of  one,  and 
■he  is  not  recouped  by  the  owners  of  the  other  estates,  then  there  is  a  power  created  by 
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which  the  trustees  can  enter,  under  the  term  of  500  years,  in  order  to  set  right  tlio 
inequality  which  had  been  created  by  a  sale  of  a  portion  of  the  estates  to  pay  debts  imt 
contemphitcd  at  the  time  of  the  division,  and  which  ought  to  have  Vieen  paid  ratcably  liy 
the  five  sons  at  the  time  the  partition  was  made.  I  do  not  think,  therefore,  that  tlio 
creation  of  this  term,  which  has  a  distinct  and  specified  object,  supersedes  the  general 
charge  for  payment  of  debts ;  which,  in  my  opinion,  gives  the  executors  a  power  uf 
selling  the  estate  for  the  payment  of  debts.  And  in  that  view  of  the  case,  I  am  (jf 
opinion  that  this  is  a  valid  contract. 

It  is  very  true  that  the  Court  will  not  compel  a  person  to  take  a  doubtful  title  ; 
but  if  the  Court  is  of  opinion,  upon  due  consideration  of  the  f|uestion  of  law,  that  ilio 
title  is  good,  the  Court  is  bound  so  to  hold,  and  it  cannot,  in  my  opinion,  decline  td 
do  so,  because  it  is  possible  that  when  the  case  arises  between  the  parties,  some  otiiir 
Court  may  come  to  an  opposite  or  contrary  coiielusioTi  ;  and  therefore  I  am  of  opiiiion 
that  I  am  right,  in  this  case,  in  compelling  the  purchaser  to  take  what,  in  my  opinicjii, 
is  not  a  doubtful  title.  I  shall  certainly  secure  to  the  purchaser,  as  far  as  it  is 
competent  for  the  Court  to  do  so,  a  good  legal  estate  when  the  conveyance  is  made  ; 
but  as  I  am  of  opinion  that  the  executors  had  power  to  enter  into  the  contmet, 
which  is  not  disputed,  and  as,  in  my  opinion,  the  title  is  good,  I  must  decree  a  speciKc 
performance. 

[349]     Gale  v.  Gale.    Jan.  28,  29,  1856. 

[S.  C.  4  W.  R.  277.  See  In  re  Johnstmc's  SMkment,  1880,  U  Ch.  I).  166.  Followed, 
Blake  v.  Blake,  1880,  15  Ch.  D.  481.  Considered  and  explained,  In  re  Mosa 
[1900],  W.  N.  182  ;  In  re  Dowsett  [1901],  1  Ch.  398.]  | 

Under  his  marriage  settlement,  A.  B.  had  power  to  appoint  the  reversion  in  fee  of  the 
settled  estates,  and  the  trustees  had  a  power  of  sale  with  his  consent.  A.  B.,  by 
his  will,  appointed  it  to  trustees,  to  sell  and  stand  possessed  of  the  produce  in  trust 
for  a  class  ;  and  he  gave  all  his  real  and  per.sonal  estate  "  not  thereinbefore  specifi- 
cally disposed  of"  to  his  widow.  Subsequently,  the  trustees,  with  A.  B.'s  consent, 
sold  the  estate  ;  but,  at  his  death,  the  conveyance  had  not  been  executed  by  one  of 
the  trustees,  and  the  purchase-money  had  not  been  received.  Held  (notwithstanding 
the  1  Vict.  c.  26,  ss.  19,  23),  that  the  gift  to  the  class  was  inoperative,  and  that  the 
purchase-money  passed,  under  the  residuary  gift,  to  the  widow. 

On  his  marriage  in  1841,  Mr.  Gale  conveyed  an  undivided  share  in  a  real  estate 
to  two  trustees  and  their  heir.s,  upon  trust  for  himself  and  wife  during  their  respective 
lives,  with  remainder  to  the  chiltlren  of  the  marriage  ;  and  in  default  (which  event 
occurred)  then  as  he  should  by  deed  or  will  appoint ;  and  in  default  of  appointment, 
to  the  children  of  Edmund  Estcourt  Wilkins  (Jale  and  of  four  other  persons.  The 
trustees  were  empowered,  with  the  consent  of  Mr.  and  Mrs.  (Jale,  to  sell,  and  the 
purchase-money  was  to  be  laitl  out,  with  their  consent,  in  the  purchase  of  other  free- 
hold hereditaments  in  fee-simple,  to  be  settled  to  the  .same  uses,  and  in  the  meanwhile 
in  was  to  be  invested,  itc. 

There  was  no  child  of  the  marriage. 

Mr.  Gale,  by  his  will,  dated  in  1846,  appointed  the  estate,  from  and  after  the 
decease  of  Mrs.  Gale  and  failure  of  issue  of  the  marriage,  to  Wainwright  and  Norton 
in  fee,  upon  trust  to  sell,  and  to  stand  possessed  of  the  purchase-money  upon  trust  for 
the  children  of  his  brother  Edmund  PI  W.  Gale  who  should  be  living  at  his  death.  And 
the  testator  gave  and  devised  to  the  Plaintiff'  (his  widow),  absolutely,  all  other  his 
real  and  personal  estate  and  effects,  of  what  nature  or  kind  whatsoever  and  whereso- 
ever, to  which  he  or  any  other  [350]  person  in  trust  for  him  should  be  entitled  at  the 
time  of  his  death,  not  thereinhefnre  specificalh/  ilispo.-<eil  of. 

In  November  1849  the  trustees  of  the  settlement,  with  the  con.sent  of  Mr.  and  Mrs. 
Gale,  contracted  to  sell  the  share  of  the  estate  for  £1300.  The  conveyances  were 
approved  of  in  December  184:9,  and,  in  August  1850,  were  executed  by  Mr.  and  Mrs. 
Gale  and  by  one  only  of  the  trustees. 
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Mr.  Gale  died  in  September  1850.  In  November  following  the  conveyances  were 
executed  by  the  other  trustee,  and  the  purchase-money  was  thereupon  paid  and 
invested  in  consols. 

Under  these  circumstances,  the  Plaintiff,  Mrs.  Gale,  contended  that  the  appoint- 
ment made  by  the  will  to  Wainwright  and  Norton  was  revoked,  and  that  under  the 
residuary  devise  in  the  will,  she  was  entitled  to  the  purchase-money.  The  Defendants, 
on  the  other  hand,  contended  tliat  the  Plaintiff  was  not  so  entitled,  and  in  consequence 
of  the  dispute,  the  trustees  refused  to  pay  her  any  part  of  the  stock,  until  the  questions 
had  been  determined. 

Mr.  Cairns,  for  the  Plaintiff.  The  appointment  made  by  the  testator  is  inopera- 
tive, for  the  subsequent  sale,  with  the  consent  of  the  tenants  for  life,  destroyed  the 
specific  propert}^  affected  by  the  appointment,  and  operated  as  an  ademption.  That 
the  proceeds  did  not  pass  under  the  1  Vict.  c.  26,  ss.  19,  23  (The  Wills  Act),  was 
decided  by  Farrar  v.  iVinterton  (5  Beav.  1),  and  Muor  v.  Uaisheck  (12  Sim.  123).  See 
also  III  re  The  Manchester,  dr.,  Railway  Company  (19  Beav.  365). 

[351]  Mr.  K.  Palmer  and  Mr.  Freeling,  canfrh.  There  has  been  an  ademption, 
but  the  produce  passes,  as  in  default  of  appointment,  to  the  persons  entitled  under 
the  settlement,  for  the  power  cannot  be  considered  as  exercised  in  favour  of  the 
widow,  inasmuch  as  a  contrary  intention  is  apparent  on  the  face  of  the  will  (1  Vict, 
c.  26,  s.  27),  and  the  testator  only  gives  her  that  which  is  not  "thereinbefore  specially 
disposed  of."  The  appointment  was  inoperative,  either  as  an  appointment  of  the 
estate  or  of  the  purchase-money,  and  as  the  latter  was,  by  the  term  of  the  settlement, 
lio  be  reinvested  on  the  same  trusts  as  the  lands  sold,  those  trusts  would,  after  the 
ideath  of  Mrs.  Gale,  prevail  over  the  dispositions  by  the  will. 

Mr.  C.  Hall,  for  the  other  trustee  of  the  settlement. 

Mr.  H.  Sargant,  for  the  appointees  under  the  will. 

The  23d  section  of  the  1  Vict.  c.  26  enacts  that  no  conveyance  or  other  act 
subsequent  to  the  execution  of  a  will  relating  to  any  real  or  personal  estate  therein 
comprised,  except  a  revocation,  "  shall  prevent  the  operation  of  the  will  with  respect 
to  such  estate  or  interest  in  such  real  or  personal  estate  as  the  testator  shall  have 
power  to  dispose  of  by  will  at  the  time  of  his  death."  Here  the  testator  had  an 
interest  in  the  estate  at  his  death,  for  the  purchase  had  not  been  completed  and  the 
purchase-money,  which  had  not  been  paid,  was  a  lien  on  the  estate.  It  therefore 
passed  by  his  will.  The  matter  must  be  regarded  as  it  existed  at  the  time  of  the 
testator's  death,  for  the  24th  section  provides  that  "  every  will  shall  be  construed, 
with  reference  to  the  real  estate  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  [352]  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will."  Therefore  tliis  devise  must  be 
3onstrued  as  if  the  testator  had,  by  his  will,  executed  immediately  before  his  death, 
said,  "I  devise  every  interest  in  the  propert}'  which  I  now  possess."  Here  the 
purchase-money  had  not  been  received;  it  was  subject  to  the  widow's  life-estate,  and 
; liable  to  be  reinvested,  at  any  time,  in  fee-simple  lands.  There  is  a  distinction 
ibetween  the  case  where  the  absolute  owner  sells  his  estate  after  devising  it,  for  then 
i;here  is  a  conversion  of  his  real  estate  into  personalty  ;  but  here  the  money  retains 
ithe  quality  of  land.  Where  a  testator  devises  his  estiite  to  trustees  to  sell  and  pay 
i;he  money  to  certain  legatees,  and  he  afterwards  sells  the  estate  himself  (which,  under 
i:he  old  law,  is  an  ademption),  the  distinction  would  now  seem  to  be  this  :  that  if  the 
•aioney  has  not  been  received  by  the  testator,  it  will  pass  to  the  legatees;  because, 
liotwithstanding  the  sale,  the  will  operates  on  the  interest  in  the  estate  which  th 


e 


I  testator  has  power  to  dispose  of,  viz.,  the  purchase-money,  for  which  he  has  a  lien  on 
;;he  estate  (1  Sugd.  Vend.  10th  ed.  304);  but,  if  the  testator  has  received  the  money, 
|:he  result  is  different.  Here  there  is  no  gift  of  the  land,  l)ut  merely  a  devise  to  the 
i;rustee  to  sell ;  it  is  a  gift  of  the  proceeds,  and  these  consols  are  the  proceeds. 
i  Mr.  Cairns,  in  reply.  In  the  matter  of  Sjmoner's  Truat  (2  Sim.  N.  S.  129),  where  a 
; testatrix  appointed  a  fund  to  A.  and  her  other  property  to  B.,  and  A.  predeceased  her,  it 
•vas  held  that  the  fund  subject  to  the  power  passed,  and  that  under  the  Wills  Act,  the 
residuary  gift  comprised  not  only  all  that  was  ineffectually  attempted  to  be  special! v 
yequeatheil,  but  all  that  was  ineffectually  attempted  to  be  specially  appointed. 
;      [353]  The  M.\stek  of  the   Koli.s.       My  present  impression   is,  that  there  is 
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an  ademption  of  the  property  appointed,  by  the  will  hy  the  subsequent  sale  of  it. 
The  testator  has  a  power  of  ajjpointniont  over  a  particular  property,  and  he  appoints 
it ;  it  is  afterwards  sold,  and  the  testator  gets  the  same  power  of  appointment  over 
another  property.  The  will  cannot  be  an  exercise  of  power  over  land  which,  for  tins 
purpose,  did  not  exist  at  the  date  of  it. 

Next,  it  being  clear  that,  at  the  date  of  the  will,  his  intention  was  that  the 
residuary  devise  should  not  operate  upon  the  property  over  which  he  had  a  power, 
the  dirticulty  is,  whether  it  is  to  operate  on  the  property  substituted  for  it.  In  tiie 
simple  ease  of  a  devise  to  one  of  a  fee-simple  estate  and  a  devise  to  another  person  of 
all  the  rest  of  the  real  estate,  there  would  be  a  clear  intention  that  the  estate  should 
not  pass  to  the  i-osiduary  devisee  ;  but  if  the  testator  afterwards  sold  it  and  purchased 
a  new  property,  I  should  think  that  it  would  pass  under  the  residuary  clause. 

The  question  is  whether,  where  property  is  held  in  trust  to  be  sold  and  vested  in 
other  land  on  the  same  trusts,  there  is  not  such  an  identity  between  the  land  bought 
and  the  land  sold,  as  to  preserve  the  intention  that  it  should  not  be  included  in  the 
residuary  bequest. 

Jan.' -29.  The  M.xster  of  the  Roll.s  [Sir  John  Komilly].  I  think  the  case 
of  Spooner's  Trust  {2  Sim.  (N.S.)  129)  satisfactorily  disposes  of  the  point  that  tlie 
purchase-moneys  pass  to  the  widow.  I  had  some  doubt,  but  I  think  this  must  [354] 
be  treated  as  a  new  estate  and  a  new  power  in  relation  to  it,  and  must  be  considered 
as  disposed  of  by  the  residuary  devise. 

As  to  the  invalidity  of  the  appointment,  I  entertain  no  doubt  that  the  appointment 
by  the  will  had  no  eft'ect  either  on  the  new  estate  purchased  with  the  produce  of  the 
old,  or  on  purchase-money  which  stood  in  the  place  of  the  settled  estate. 

The  PlaintifT,  therefore,  is  entitled  to  the  fund. 

[354]    Hodgson  v.  Smithson.    March  4,  5,  18,  1856.  ^ 

[S.  C.  affirmed  on  appeal,  8  De  G.  M.  &  G.  604  ;  44  E.  R.  523;  26  L.  J.  Ch.   110; 

2  Jur.'(N.  S.)  1199;  5  W.  R.  3.] 

Bequest  to  A.  for  life,  and  after  her  decease  to  become  the  property  of  B.,  "  or,  in 
case  of  her  decease,  to  be  equally  divided  between  her  children  living."  B.  died  in 
the  testator's  lifetime,  and  her  only  child  survived  her,  but  died  in  the  life  of  A. 
Held,  that  the  word  "living"  referred  to  the  last  antecedent,  viz.,  the  death  of  B., 
and  that  such  only  child  took  a  vested  interest,  and  that  her  legal  personal 
representatives  were  entitled  to  the  legacy. 

By  his  will  dated  in  February  1814,  the  testator  bequeathed  as  follows  : — "  I  give 
likewise  unto  my  wife  Ann  Hill,  the  interest  upon  whatever  money  I  may  have  in  the 
.£3  per  cent,  consols,  or  any  other  stocks  I  may  have,  during  her  natural  life.  I  do 
direct  that  after  my  wife's  decease,  one-half  of  the  property  belonging  to  me  in  the 
£3  per  cent,  consols  shall  be  disposed  of  as  follows.  [He  then  disposed  of  that  half 
and  proceeded  :] — The  other  half  of  my  property  in  the  £3  per  cent,  consols  shall 
(after  ray  wife's  decease)  become  the  property  of  my  cousin  Mrs.  Morville  of  Wake- 
field, in  Yorkshire,  or,  in  case  of  her  decease,  I  do  direct  that  it  shall  be  equally 
divided  between  her  children  living." 

The  will  was  dated  in  1814.  Mrs.  Morville  died  in  1816,  leaving  Mrs.  Burrell 
her  only  child  surviving.  [355]  The  testator  died  in  1819,  Mrs.  Burrell  died  in 
1820,  and  the  testator's  widow  had  died  "very  lately." 

Mr.  R.  Palmer  and  Mr.  Brodrick,  for  the  Plaintitt's,  the  mortgagees  of  the  husband 
and  administrator  of  Mrs.  Burrell.  The  question  raised  is,  whether  the  term  "living" 
is  to  be  applied  to  the  children  of  Mrs.  Morville  living  at  the  event  last  before 
mentioned,  namely,  the  death  of  their  parent  Mrs.  Morville,  or  whether  it  refers  to 
the  death  of  the  tenant  for  life  ;  in  other  words,  whether  the  daughter  of  Mrs. 
Morville  ought  to  have  survived  the  tenant  for  life  as  well  as  Mrs.  Morville  in  order 
to  become  entitled.  The  interest  was  a  vested  interest  on  the  death  of  the  testator, 
and  the  case  is,  in  fact,  the  same  as  that  of  CouUhurst  v.  Carter  (15  Beav.  421).     They 
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cited  In'  v.  Khiq  (16   Beav.  46);  Lyon  v.   Coward  (15  Sim.   287);  Mastns  v.  Scales 
(13  Beav.  60) ;  Barker  v.  Barker  (5  De  G.  &  Sm.  758). 

Mr.  Bagshawe  and  J.  H.  Palmer,  for  the  assignees  of  the  husband,  in  the  same 
interest  as  the  Plaintiffs. 

Ml'.  Lloyd  and  Mr.  Bristowe,  for  the  next  of  kin  of  the  testator,  contended  that 
there  was  an  intestacy  as  to  this  moiety  of  the  fund,  in  consequence  of  the  death  of 
Mrs.  Morville  in  the  lifetime  of  the  testator,  and  of  her  daughter  Mrs.  Burrell  ha\ing 
predeceased  the  widow,  the  tenant  for  life.  They  argued  that  the  word  "  living " 
referred  to  the  death  of  the  widow  and  not  to  that  of  Mrs.  Morville,  for  that  being 
the  period  of  division  was  the  time  for  ascertaining  the  class  to  take.  They  cited 
Eilimnl.f  V.  Edwanh  (15  Beav.  357)  ;  Neaihwai/  v.  Meed  (3  De  G.  M.  *  (i.  18)  :  Tai/lor 
V.  Bererle;/  (1  Collyer,  108);  [356]  Jrord.iicorth  v.  JVood  (4  Myl.  &  Cr.  646;  1  H.  L. 
Cas.  151)  ;  Galland  v.  Leonard  (1  ,Sw.  161) ;  Hoghton  v.  JVhitqreave  (1  Jac.  &  W.  146) ; 
Cripps  V.  IFokntt  (4  Madd.  11). 

Sir.  Follett  and  Mr.  Ware,  for  the  legal  personal  representatives  of  the  testator. 
Mr.  U.  Palmer,  in  reply,  referred  to  Hervey  v.  M^lMughlin  (1  Price,  264);  IFood- 
stock  V.  ShilUto  (6  Sim.  416). 

The  M.\ster  of  the  Rolls  [Sir  John  Komilly].  I  determined  in  the  case  of  Ive 
V.  Kinfi  (16  Beav.  46),  that  a  distinction  existed  between  a  substitutional  gift  after  a 
be(juest  to  persons  as  a  class,  and  one  following  a  gift  to  a  named  and  specified 
individual.  In  the  former  case,  the  class  of  persons  cannot  take  by  substitution 
unless  the  parent  could  have  taken,  but  in  the  latter  case,  that  is,  where  it  is  given  to 
I  a  particular  legatee,  the  substituted  legatee  is  introduced  into  the  will  in  order  to 
prevent  a  lapse.  I  accordingly,  in  that  case,  held  where  the  residuary  estate  of  the 
testator  had  been  given  to  the  wife  of  the  testator  for  life,  and  afterwards  equally 
amongst  five  named  and  specified  persons,  with  a  direction  that  in  case  of  the  death 
of  any  one  of  those  persons,  the  share  was  to  go  to  his  or  her  respective  children,  that 
the  fact  of  the  death  of  one  of  these  persons  before  the  death  of  the  testator  did  not 
prevent  the  children  of  that  person  from  taking  the  legacy,  although  such  child,  who 
survived  the  testator,  died  before  the  death  of  the  tenant  for  life. 

[357]  It  is  contended  that  the  case  of  Ire  v.  King  does  not  apply  to  the  present 
will,  first,  on  account  of  the  effect  to  be  given  to  the  word  "living,"  which,  it  is 
contended,  has  reference  solely  to  the  death  of  the  tenant  for  life  ;  and  secondly,  on 
I  the  ground  that  the  period  of  distribution  must  be  the  period  for  ascertaining  the 
class,  according  to  the  suggestion  which  I  made  in  the  case  of  Edwards  v.  Edwards 
I  (15  Beav.  357).  I  am,  however,  of  opinion,  that  this  argument  fails  in  the  present 
case.  I  have  reconsidered  my  decision  in  the  case  of  Ive  v.  King,  and  I  concur  in  the 
distinction  which  I  then  took  with  respect  to  the  substituted  gifts.  It  follows  from 
this  that  the  death  of  Mrs.  Morville  during  the  lifetime  of  the  testator  will  not  prevent 
her  daughter  from  taking  her  share,  unless  the  word  "living"  has  that  effect. 

It  still  remains  to  be  considered  at  what  time  the  class  of  children  of  Mrs.  Morville 

is  to  be  ascertained,  and  whether  the  surviving  the  widow  is  not  made  a  condition 

precedent  to  taking  the  bequest.     I  am  of  opinion  that  the  class  is  to  be  ascertained, 

not  at  the  death  of  the  tenant  for  life,  but  at  the  death  of  the  parent,  sul)ject  always 

j  to  this,  that  as  the  testator  survived   the  particular  legatee,  the  class  of  children 

I  cannot  be  ascertained  until  the  death  of  the  testator.     This  principle  is  determined, 

I  in  ray  opinion,  by  the  authorities  to  which  I  was  referred.     In  the  case  of  a  particular 

,  legatee,  his  children  who  are  to  take  must  be  ascertained  at  his  death,  provided  the 

1  particular  legatee  has  survived  the  testator  ;  if  not,  they  will  be  ascertained  at  the 

;  death  of  the  testator.     This  was  the  principle  laid  down  in  the  ca.se  of  Lyon  v.  Coward 

\  (15  Sim.  287),  which  was  to  this  effect:  there  the  testator  gave  his  residuary  estate 

I  in  trust  for  his  wife  for  her  life,  and  after  [358]  her  death  it  was  to  be  sold  and 

I  converted,  and   the  moneys  arising   from  it  divided    amongst  the  children  of  five 

!  persons  who  might  be  living  at  the  time  of  the  decease  of  his  wife,  and  the  issue  of 

!  such  of  them  as  might  then  be  dead,  in  eipial  shares  and  proportions.     It  is  clear 

I  that,  if  it  had  to  bo  divided  amongst  the  children  of  his  five  sisters  who  were  alive  at 

the  death  of  his  wife,  the  case  of  Leake  v.  Iloldn.fon  (2  Mer.  363)  would  have  applied, 

and  it  could  only  have  been  given  to  the  persons  who  then  survived;  but  he  went  on 

to  say,  "and  the  issue  of  such  of  them  as  might  be  then  dead,  in  equal  shares."     One 

R.  v.— 29 
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of  those  daughters  had  died  during  the  lifetime  of  the  tenant  for  life,  leavingchildren, 
and  one  of  those  children  so  left  died  before  the  tenant  for  life.  The  Vice-Chancellor 
held  that  the  class  was  ascertained  upon  the  death  of  the  particular  legatee,  and, 
accordingly,  that  that  child  took  a  \estod  interest. 

The  same  principle  is  also  laid  down  in  the  case  of  Barker  v.  Barker  (5  De  G.  & 
Sm.  753).  There  the  testator  gave  a  sum  of  money  to  trustees,  in  trust  to  piiy  the 
interest  to  his  daughter  for  her  life,  ami  after  her  death  to  divide  the  principal 
between  all  and  every  the  children  of  his  daughter  who  should  lie  living  at  her  decease, 
and  the  lawful  issue  of  such  of  them  as  should  be  then  dead,  leaving  issue,  so  that  the 
issue  of  such  child  so  dying  should  take  the  share  which  the  parent  would  have  taken 
if  living,  and  so  that  such  issue  of  each  child  so  dying  should  take  e((ually  share  and 
share  alike.  One  of  the  children  of  the  tenant  for  life  died  in  her  lifetime,  leaving 
children,  and  one  of  those  children  died  during  the  lifetime  of  the  tenant  for  life. 
That  child  was  held  to  have  attained  a  vested  interest. 

[359]  It  is  therefore,  in  my  opinion,  clear  that,  except  for  the  effect  of  the  word 
"living,"  the  child  of  Mrs.  Morville,  who  survived  the  testator,  ac(iuired  a  vested 
interest  in  this  estate,  though  she  predeceased  the  tenant  for  life. 

It  then  remains  to  consider  the  eflTect  of  the  word  "living,"  and  whether  that 
varies  the  case.  In  my  opinion  it  does  not.  If  it  could  be  read  as  a  condition  that 
the  legatee  was  not  to  take  unless  he  survived  the  tenant  for  life,  of  course  the 
intention  of  the  testator  so  expressed  must  have  that  effect,  but  that,  in  my  opinion, 
is  not  the  effect.  The  word  refers  to  the  last  antecedent,  which  is  the  death  of  Mrs. 
Morville.  I  read  the  words  again  to  shew  that  this  is  clear.  "  The  other  half  of  my 
property  in  the  £3  per  cent,  consols  shall,  after  my  wife's  decease,  become  the 
property  of  my  cousin  Mrs.  Morville,  of  Wakefield  in  Yorkshire,  or  in  case  of  her 
decease  "  (that  is,  the  decease  of  Mrs.  Morville),  then  "  I  do  direct  that  it  shall  be 
equally  divided  between  her  children  living."  Living  when  ?  Living  at  the  decease 
of  Mrs.  Morville,  which  is  the  last  antecedent  to  which  it  applies.  It  is  not  provided 
that  such  children  shall  survive  his  wife,  nor  is  it  a  gift  "  to  such  as  shall  be  living  at 
the  decease  of  my  wife,"  but  it  is  to  those  who  shall  be  living  at  the  decease  of  Mrs. 
Morville.  It  is  simply  the  expression  of  that  which,  according  to  tho  reported 
cases,  would  have  been  held  to  be  the  rule,  in  case  the  testator  himself  had  not 
expressed  it. 

I  am,  therefore,  of  opinion  that  Mrs.  Burrell  took  a  vested  interest,  anil  that  her 
legal  personal  representative  is  entitled  to  a  moiety  of  the  fund,  and  I  shall  order 
accordingly. 

[360]     Fowler  v.  Cohn.     March  6,  7,  18.56. 

[S.  C.  2  Jur.  (N.  S.)  315  ;  4  W.  R.  412.      See  In  re  Pomck's  Policy,  1871,  L.  E.  6  Ch. ' 
451,  n. ;    Wehh  v.  Sadkr,  1872,  L.  R.  14  Eq.  539;    Bxi^k  v.  Aldam,  1874,  L.  R.  19 
Eq.  20;  Scotney  v.  Lnncr,  1885,  29  Ch.  D.  544.] 

Devise  to  the  use  of  such  of  the  children  of  A.  B.  and  their  heirs  "  for  such  estates," 
and  in  such  manner  and  form  as  A.  B.  should  appoint.  Held,  upon  the  context,  to 
authorize  an  appointment  to  a  grandchild. 

A  power  to  appoint  an  estate  authorizes  an  appointment  to  trustees  to  sell  and  divide 
the  produce  between  the  objects. 

In  1788  the  testator  John  Fowler  devised  a  farm,  partly  freehold  and  partly 
copyhold,  to  three  trustees  and  their  heirs,  to  the  use  of  his  son  Charles  for  life, 
"  with  remainder  to  the  use  of  all  and  every,  or  such  one  or  more  of  the  children  of 
his  said  son,  whether  born  in  his  (the  said  testator's)  lifetime  or  after  his  decease,  and 
their,  his  or  her  heir^,  for  such  estate  and  estates,  by  such  parts  and  proportions,  and  in 
such  manner  and  form  as  his  said  son  by  deed  should  appoint ;  and  in  default  of  such 
appointment,  i-c,  to  the  use  of  all  the  children  of  his  son  Charles,  and  the  several  and 
respective  heirs  of  the  bodies  of  all  and  every  such  children."  There  was  a  clause  of 
survivorship  in  case  any  such  children  should  happen  to  die  without  issue  of  their 
bodies,  with  divers  remainders  over. 
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Charles,  the  testator's  son,  by  his  will  dated  in  1842,  directed  the  farm  to  be  sold 
after  the  death  of  his  wife  (who  was  entitled  to  a  life  interest  therein),  and  the  net 
proceeds  thereof  to  be  divided  into  fourteen  equal  parts,  which  he  devised  as  follows  : 
"To  ray  son  John  Koger  Gresley,  to  my  daughters  Martha  Gresley  and  Lavinia 
Albina,  and  to  my  (/randdaitghter  Eliza  Sarah  Lavinia,  three-fourteenth  parts  each  ;  and 
to  my  daughter  the  said  Louisa  Maria  two-fourteenth  parts,  and  to  their  heirs, 
executors,  administrators  and  assigns  respectively." 

The  granddaughter  was  the  only  child  of  a  deceased  son. 

[361]  Charles  Prowler  died  in  November  1853,  and  Martha,  his  wdow,  in  February 
1844. 

ti'uestions  having  arisen  as  to  whether  the  direction  by  Charles  to  sell  the  farm 
was  a  proper  exercise  of  the  power  given  by  John,  as  to  whether  the  appointment  of 
three-fourteenths  of  the  proceeds  to  Eliza  Sarah  Lavinia  (now  Mrs.  Cohn)  was  valid, 
and  whether  the  legal  estate  in  the  farm  was  to  any  extent  appointed  by  the  will  of 
Charles,  this  bill  was  filed  by  Martha  Gresley  Fowler,  one  of  the  daughters  of  Charles, 
to  determine  these  questions  and  the  rights  of  the  parties. 

Mr.  Surrage  (in  the  absence  of  Mr.  K.  Palmer),  for  the  PlaintifT.  The  appoint- 
ment to  a  grandchild,  under  a  power  to  appoint  to  children,  is  invalid.  (2  Sug.  Pow. 
272  (6th  ed.).)  The  power  authorizes  an  appointment  to  the  children  and  their  heirs  : 
the  latter  words  are  the  ordinary  terms  of  a  limitation  in  fee,  and  they  merely 
authorize  an  appointment  to  the  children  in  fee  or  for  any  less  estate.  The  appoint- 
ment by  Charles  Fowler,  so  far  as  it  was  made  in  favour  of  children,  was  \  alid  ;  but 
so  far  as  regards  grandchildren,  who  are  not  objects  of  the  power,  is  invalid  ;  conse- 
quently the  three-fourteenths  appointed  to  Mrs.  Cohn  are  unappointed,  and  go  as 
in  default  of  appointment.  Secondly.  The  direction  to  sell  the  estate  and  divide  the 
produce  was  perfectly  valid,  for  a  power  to  appoint  an  estate  "authorizes,  in  equity,  a 
sale  and  a  gift  of  the  produce  of  the  estate  ;  '  Croiier  v.  Croxier  (3  Dru.  it  War.  371). 
In  TroUope  v.  Linton  (1  Sim.  &  St.  485),  it  was  held  by  Sir  John  Leach,  "  that  creating 
a  term  of  five  hundred  years  in  trustees  was  a  good  legal  exercise  of  a  power  to 
appoint,  for  such  estate  or  estates,  in  such  parts,  shares  and  propor-[362]-tions,  and  in 
such  manner  and  form  as  the  appointor  should  think  fit ;  and  that  the  words  '  manner 
and  form '  enabled  him  to  give  equitable  estates  to  his  children.'  Here  the  words 
"  manner  and  form "  enabled  the  testator  Charles  to  give  equitable  estates  and 
interests.     At  all  events,  if  a  sale  is  not  authorized,  there  ought  to  be  a  partition. 

Mr.  Hoare,  for  a  trustee.  A  power  of  appointing  real  estate  is  well  executed  by  a 
devise  to  trustees  to  sell,  and  an  appointment  of  the  money  produced  by  the  sale  ; 
Kemvorthij  v.  Bati-  (6  Ves.  793),  which  case  was  approved  of  by  Lord  Cottenham  in 
Thornton  v   Bright  (2  Myl.  &  Cr.  254). 

Mr.  Greene,  in  the  same  interest.  First,  if  the  words  were  used  in  the  gift  of  an 
estate,  and  not  in  a  power,  there  could  be  no  doubt  of  their  giving  a  fee.  Secondly, 
the  direction  to  sell  is  valid,  but  it  cannot  be  carried  into  execution  against  the  will 
of  the  parties  bencficiall}^  interested,  and  a  partition  should  be  directed  ;  HoImm  v. 
Sherwood  (4  Beav.  184).  [The  Master  of  the  Kolls.  In  Trevor  v.  Trevor  (13  Sim. 
108  ;  1  H.  L.  Cas.  239),  a  gift  of  an  estate,  to  be  settled  on  A.  for  life,  with  remainder 
to  his  issue  in  tail  male,  was  held  to  be  a  life-estate  to  A.,  with  a  remainder  in  tail 
male  to  his  sons  and  daughters  ;  if  the  construction  of  this  will  requires  it,  the  same 
course  may  be  followed.] 

I        Mr.    Lloyd   and    Mr.   Begbie,    for   the   granddaughter,    argued   that   the   power 
I  authorized  an  appointment  to  a  gi-andchild,  and  that  the  word  "  issue  "  might  be  read 
"descendants." 

Mr.  Surrage,  in  reply. 

The  M.\stek  of  the  Rolls  reserved  judgment. 

[363]  Mairh  7.  The  M.vster  f)F  the  Rolls  [Sir  John  Romilly].  The  question 
is  whether,  under  the  will  of  the  original  testator,  John  Fowler,  the  power  given  by 
him  to  Charles  Fowler  to  appoint  the  estate  made  grandchildren  objects  of  the  power. 

It  is  to  be  observed,  it  entirely  turns  upon  the  meaning  of  the  word  "  heirs," 
whether  it  is  a  designatio  personarum,  or  a  mere  limitation  of  the  estate  which  they  are 
to  take. 

There   can   be  no  question   that  the  ordinary  meaning  of  the  word  "  heirs  "  is 
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merely  a  limitation  of  the  estate,  uiul  that  it  must  be  emploj'ccl  in  a  peculiar  and 
distinct  signification  in  order  to  give  it  a  different  construction.  However,  it  is  only 
necessary  to  refer  to  the  numerous  instances  which  arise  under  executory  document^, 
to  see  that  the  word  "heir"  is  frequently  used  as  a  de.ii/jnfitiu  pnsananim. 

I  referred  yesterday  to  the  case  of  'J'reror  v.  Trevor,  in  which  Lord  Hampden  made' 
a  will,  and  directed  his  estate  to  be  settled  on  Mr.  Trevor  for  life,  with  romaiiulcr  tn 
his  issue  in  tail  male  ;  and  it  was  held  that  "issue  "  meant  his  children,  and  ihatbeinu' 
synonymous  with  children,  it  included  daughters.  There  are  many  instances  whirli 
are  familiar  to  the  Bar  of  cases  where  the  word  "heir"  is  necessarily  used  as  a  mere 
designatio  pei-sonir,  and  not  a  limitation  of  the  estate. 

In  this  case  I  am  of  opinion  that  it  is  degiynafio  pcrxortarum,  and  not  a  limitation  of 
the  estate,  and  I  come  to  that  conclusion  for  this  reason — -in  examining  the  clause, 
you  must  ascertain  who  are  the  objects  of  the  power,  and  what  they  are  to  take. 
They  are  to  take  such  estate  and  estates,  in  such  parts  and  pro-[364]-portions,  and  in 
such  manner  and  form  as  his  son  shall  by  deed  or  will  appoint.  The  objects  of  the 
power  are  clearly  the  childien  :  and  then  the  will  goes  on  to  say,  "and  their,  his  or 
her  heirs."  If  the  word  "heirs  "is  there  used  as  a  limitation  of  the  estate  which 
children  are  to  take,  it  would  be  inconsistent  to  .say  that  they  should  take  it  for  such 
estate  as  Charles  shall  appoint,  because  if  he  is  only  to  give  it  to  the  children  ancj 
their  heirs,  meaning  thereby  that  they  are  to  take  it  in  fee,  he  cannot  have  the  power 
afterwards  to  limit  what  estate  they  are  to  take,  but  only  what  parts,  shares  or 
proportions  they  should  take.  I  am  of  opinion  that  the  word  "  heirs  "  must  have 
been  used  to  express  the  persons  who  are  the  objects  of  the  power,  and  not  the  interests 
which  they  are  to  take ;  and  that  the  objects  of  the  power  are  the  children  of  the  son 
and  the  heirs  of  the  children  of  the  son. 

Then  comes  the  question,  what  is  the  meaning  of  the  word  "heirs,"  and  that  in  a 
great  measure  is  made  clear  by  the  rest  of  the  will,  which  directs  how  this  property  is 
to  go  in  default  of  appointment,  for  in  default  of  appointment  it  is  to  go,  not  merely 
to  the  children,  but  to  the  heirs  of  the  body  of  the  children,  and  in  default  of 
appointment,  he  uses  the  words  "heirs"  and  "  issue  "  of  the  children  indiscriminately. 
I  am  therefore  of  opinion  that  he  uses  the  word  "heirs  "  in  the  same  manner  as  in  the 
earlier  part,  and  that  the  word  "  heirs "  means  "issue,"  and  accordingly,  that  the 
objects  of  the  power  arc  the  children  and  the  issue  of  the  children,  and  that  they  are 
to  take,  "for  such  estate  and  estates,  in  such  parts  and  proportions,  and  in  such 
manner  and  form  "  as  his  said  son  Charles,  by  deed  or  writing  executed  as  therein 
mentioned  should  direct,  and  as  he  has  appointed  three-fourteenths  to  the  grand- 
daughter, the  consequence  is  that  she  is  entitled  to  take  that  portion. 

[365]  As  to  the  proposition,  that  a  power  to  divide  an  estate  authorized  a  decree 
to  sell  and  divide  the  produce  ;  I  find  it  quite  settled  by  the  authorities,  that  a 
general  power  of  disposition  of  the  whole  property  includes  the  power  of  sale,  and, 
consequently,  the  power  of  sale  is  incidental  to  the  power  of  disposition  of  the 
property  in  such  manner  and  form,  although  the  original  will  does  not  expressly 
include  a  direct  power  of  sale.  I  will  make  a  declaration  upon  these  two  points,  and 
decree  accordingly. 

[365]    EoBiNSON  V.  KiTCHiN.    Jan.  15,  1856. 

[S.  C.  aflfirmed  on  appeal,  8  De  G.  M.  &  G.  88 ;  44  E.  R.  322  ;   25  L.  J.  Ch.  441 ; 
2  Jur.  (N.  S.)  294  ;  4  W.  E.  344.] 

A  man  who  holds  himself  out  to  the  world  as  a  sworn  broker,  thereby  impliedly 
asserts  that  he  has  taken  the  steps  necessary  to  qualify  himself  to  act  as  such,  and 
he  will  be  bound  to  give  discovery,  to  parties  employing  him  as  a  broker,  respect- 
ing his  dealings  and  transactions  as  such,  though  he  may  thereby  subject  himself 
to  pecuniary  penalties,  payable  to  the  City  of  London,  for  acting  as  a  broker 
without  payment  of  the  fees  imposed  by  the  57  Geo.  3,  c.  Ix. 

The  Defendants,  Kitchin  and  Gregson,  carrying  on  business  in  co-partnership  as 
stock  and  share  brokers,  were  employed  by  the  Plaintiff  from  June  1850  down  to 
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December  1852,  as  his  biokers  in  buying  and  selling  shares  and  bonds  in  British, 
Colonial  and  foreign  railway  and  mining  companies,  and  in  buying  and  selling  the 
stocks  of  foreign  countries.  In  the  course  of  such  dealings  and  transactions,  certain 
sums  of  money  were  paid  to  or  retained  by  them  in  respect  of  commission,  continua- 
tion and  brokerage.  Kitchin  was  the  partner  under  whose  direction  and  advice  the 
I'laintitl'  principally  acted. 

The  Plaintirt'  alleged,  that  he  had  lately  discovered  that  the  Defendants,  during 
the  period  they  were  so  employed  by  him  as  his  brokers,  acted  as  jobbers  as  well  as 
brokers ;  and  that  in  many  cases,  they  were  the  [366]  sellers,  and  acted  as  principals, 
though  professing  to  act  as  brokers,  and  that  they  had  entered  into  no  bargain  for 
the  puichase  or  sale  of  shares,  &c.,  on  his  behalf,  except  through  their  own  books, 
and  that  they  had  fictitiously  used  the  names  of  other  persons  to  deceive  and  cheat 
the  Plaintiff.  That,  in  many  instances,  they  had  advised  the  Plaintiff  to  close 
particular  transactions,  and,  nevertheless,  had  continued  the  same  themselves,  and 
made  considerable  profit  thereby  ;  that,  in  transactions  which  they  had  advised  him 
to  keep  open,  they  charged  him  with  continuation  money,  besides  appropriating  the 

fain  on  a  fall  or   rise   in  the  market ;   and  that  thev  had   thereby  defrauded  the 
laintiff. 
The  Plaintiff  by  his  bill  prayed  an  account. 

The  Defendants,  severallj',  declined  to  answer  the  interrogatories  as  to  the  dealings 
and  transactions  between  them  and  the  Plaintiff,  on  the  ground  that  the  discovery 
of  all  or  any  of  the  matters  declined  to  be  answered  would  tend  to  subject  them, 
respectively,  to  the  penalties  imposed  by  "  The  Act  for  Granting  an  Equivalent  for 
the  Diminution  of  the  Profits  of  the  Office  of  Ganger  of  the  City  of  London,  and 
Increasing  the  Payments  to  be  Made  by  Brokers  "  (57  Geo.  3,  c.  Ix.).  This  Act  (s.  1) 
enacted,  that  all  persons  admitted  to  act  as  brokers,  within  the  City  of  London  and 
liberties  thereof,  by  the  Comt  of  Mayor  and  Aldermen  of  the  said  city,  in  pursuance 
of  Stat.  G  Ann.  c.  16,  should,  upon  their  admission,  over  and  above  the  sum  of  40s., 
by  the  last-mentioned  Act  leijuired  to  l)e  paid,  pay  to  the  chamberlain  of  the  said 
city  the  sum  of  £3,  and  should  also,  yearly,  pay  to  the  chamberlain,  over  and  above 
the  yearly  sum  of  40s.,  reijuired  by  the  same  Act  to  be  paid,  the  sum  of  £3.  By  s. 
2,  it  was  enacted,  that  if  any  person  shoidd  take  upon  him  to  act  as  a  broker  or 
employ  any  [367]  person  under  him  to  act  as  such  (not  being  admitted,  in  pursuance 
of  the  said  recited  Act)  every  such  person,  so  offending,  should  forfeit  any  pay  to  the 
use  of  the  mayor  and  commonalty  and  citizens  of  the  said  city,  for  every  such 
offence  the  sum  of  £100,  to  be  recovered,  &c. 

The  Plaintiff  took  exceptions  to  the  answers,  and  he  gave  notice  of  motion  for 

production  of  documents.     The  exceptions  and  motion  came  on  to  be  heard  together. 

Mr.  II.  Palmer  and  Mr.  Kndall,  in  support  of  the  excejjtions  and  motion. 

This  is  an  attempt  to  misapply  the  principle,  which  protects  a  Defendant  from  a 

discovery  of  that  which  would  expose  him  to  penalties.     The  Defendants  refuse  all 

discovery,  alleging,  simply,  that  it  would  render  them  liable  to  penalties  ;  they  do 

not  say  they  are  not  sworn   brokers,  but  simply  set  up  the  statute  as  a  protection 

against  discovery.     Being  a  private  Act,  however,  it  would  be  strange  if  it  imposed 

!  anything  in  the  nature  of  penalties,  inasmuch  as  penalties  are  imposed  in  respect  of 

I  acts  of  a  public  nature,  and  in  their  nature  inula  piohihita.     This  is  a  mere  money 

question  between  the  brokers  and  the  City  of  London  and  nothing  more,  and  nobody 

reading  the  Act  can  say,  that  it  constitutes  any  malum  prohihilum.     The  increase  of 

1  the  penalties  is  the  particular  mode  of  compensating  the  city  for  the  loss  of  the  right 

[  of  gauging  in  the  London  Docks  ;  and  it  would  be  a  very  singular  case,  if  the  statute 

j  rendered  a  thing  illegal   for  which  it  provides  a  mere  money  payment  as  a  compensa- 

I  tion  or  as  the  mode  of  enforcing  payment  of  a  fee  payable  by  persons  (iractising  as 

[brokers.     Gri'i-n  v.  H'eaivr  {\   Sim.  404)  was  the  case  of  a  woolbroker,  [368]  the  bill 

I  alleged  much  the  .same  case  as  the  present,  and   the  Defendant  insisted  on  protection, 

on  the  ground  of  his  l)eing  suliject  to  penalties  under  the  (i  Ann.  c.   K!  ;  but  the 

j  Vice-Chancellor  held,  that  the  privilege  could  not   be  supported.      No  subsei|nent  case 

I  affects  that  decision,  nor  is  such  a  defence  available,  except  where  the  public  law  of  the 

j  land  steps  in  and  declares  the  act  to  be  illegal  ;  the  Court  will  then  pay  regard  to 

I  that  circumstance  ;  but  here  the  object  is  not  to  make  an  act  illegal,  but  to  raise 
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money  for  the  benefit  of  the  City  of  London.  They  cited  T/if  Kim/  of  the  Two  Sicilies 
V.  trUlriu-  (1  Sim.  (X.  S.)  329," 330);  Johnxan  v.  Hwl.wn  (11  East,'  180);  Sniitli  v. 
Maichiwl  (14  M.  >V  W.  452);  Fu<her  v.  I'lve  (11  Beav.  194);  Mitf.  Plead  (p.  195 
(4th  ed.)). 

Mr.  Follett  and  Martindale,  for  Kitchin.  In  the  first  place  it  is  to  be  observed, 
that  in  the  .second  section  of  the  57  Geo.  3,  c.  60,  it  is  recited,  that  by  G  Ann.  c.  16, 
it  was  enacted,  "That  if  any  person  should  take  upon  him  to  act  as  a  broker,  not 
being  admitted  as  aforesaid,  every  such  person  so  ort'ending  should  forfeit  and  pay  the 
sum  therein  mentioned."  That,  however,  is  repealed  by  the  second  section  of  the 
57  Geo.  3,  c.  Ix.,  which  enact-s,  that  every  person  so  offending  shall  forfeit  and  pay  to 
the  city  for  every  xurh  ojfhirf  the  sum  of  £100,  recoverable,"  &c.  80  that  the 
question  is  not  one  merely  of  money,  but  has  a  much  wider  scope,  for  it  treats  the 
act  as  an  "offence."  The  Act  of  Parliament  has  two  object.s,  first,  to  put  the  brokers, 
who  pursue  their  calling  in  the  city,  under  the  control  of  the  Court  of  the  mayor  and 
aldermen  ;  and,  secondly,  to  [369]  impose  penalties  on  such  an  act,  without  admission 
and  payment  of  the  sums  presciibed  ;  that  is,  it  is  "an  offence"  to  act  as  broker 
without  complying  with  the  reijuirenients  of  the  Act,  and  a  penalty  is  fixed  "for 
every  siieh  offenrc."  So  by  the  7  Geo.  2,  c.  8,  s.  8  (the  Stock  Jobbing  Act),  time 
bargains  are  made  an  offence  by  imposing  a  penalty  on  such  as  make  them.  It  is 
ditticult  to  escape  the  case  of  (Ireen  v.  Wearer,  if  it  applies  to  this  case,  but  it  is  not 
consistent  with  sub-sequent  decisions,  as,  for  instance.  Short  v.  Mercier  (2  De  G.  ^;  Sm. 
635;  3  Mac.  &  (ror.  205).  It  is  not  the  illegality  of  the  act  but  the  penalty  which 
forms  the  ground  of  protection.  They  cited  L'obinson  v.  Lainoml  (15  Jur.  240) ;  Fisher 
v.  Jianahh  {12  C.  B.  762). 

Mr.  Roupell,  for  Gregson.  None  of  the  authorities  lay  down  the  principle,  that 
a  criminal  penalty  alone,  and  not  a  money  penalty,  will  protect  a  Defendant  from 
giving  discover}'.  The  distinction  is  taken  in  Green  v.  Wearer  (1  Sim.  404),  between 
criminal  matters  and  money  penalties  ;  but  Paxton  v.  Dour/las  (19  Ves.  225  ;  16  Yes. 
239)  shews  that  the  principle  of  the  decision  in  Green  v.  Wearer  is  not  sound ; 
JViUiams  v.  Trije  (18  Beav.  366).  Nobody  can  contract  himself  out  of  the  privilege 
of  protection,  or  bv  agi'eemcnt  deprive  himself  of  the  benefit  of  it ;  Lee  v.  Read 
(5  Beav.  381). 

Mr.  E.  Palmer  was  not  called  on  for  a  reply. 

The  Master  of  the  Rolls  [Sir  John  Komilly].  I  think  in  this  case  that  there 
is  no  protection,  and  that  the  Defendants  are  bound  to  answer  and  produce  [370] 
the  documents  in  question.  In  my  opinion.  Green  v.  JFearer  is  not  only  perfectly  good 
law,  but  it  is  quite  reconcileable  with  Short  v.  Merrier  (2  De  G.  &  Sm.  635  ;  5  Mac. 
&  Gor.  205),  and  the  whole  of  that  class  of  cases  ;  but  I  am  not  sure  whether  I 
should  put  the  case  on  an  implied  contract,  as  was  done  by  Sir  Anthony  Hart 
(1  Sim.  404).  In  the  first  place,  I  think  the  dictum  of  Lord  Langdale,  in  Lee  v.  Heml 
(5  Beav.  585.  Lord  Langdale  refers  to  "a  criminal  charge,"  and  not  to  a  pecuniary 
penalty),  that  a  man  could  not,  on  due  consideration,  contract  that  he  would  not 
avail  himself  of  his  legal  privilege  to  protect  himself  from  discovery,  could  not  have 
been  intended  to  apply  to  such  cases  as  the  present.  I  think  that  a  person  may 
contract  not  to  avail  himself  of  any  privilege  which  the  law  gives  him.  Undoubtedly, 
it  is  an  ordinary  case  to  contract,  as  to  a  particular  matter,  with  this  reservation : 
"  Any  rule  of  law  or  eqtiity  to  the  contrary  notwithstanding."  It  is  merely  stating 
this  maxim — Moilus  et  r.onventio  rincunt  legem.  In  fact,  persons  may  contract  to  waive 
any  privilege  which  by  law  they  are  entitled  to. 

I  do  not  mean  to  express  any  opinion  on  the  Stock  Jobbing  Act,  or  what  would 
be  the  effect  of  persons  contracting  lietween  themselves  not  to  avail  them.selves  of  the 
pri\ilege  to  avoid  any  disclosure,  but  it  would  be  a  new  thing  to  me,  if,  after  such  a 
contract,  this  Court  should  allow  such  persons  to  avail  them.selvcs  of  any  such 
privilege.  Certainly,  the  cases  of  Pa.rton  v.  Douglas  (\f,  Ves.  239  and  19  Ves.  225), 
and  The  East  India  Coinpan;/  v.  Xeare  (5  Ves.  173),  and  the  statement  of  Lord 
Redesdale  in  his  treatise  (p.  193,  4th  ed.,  and  see  Beames  on  Plea.s,  262),  establish, 
that  a  per.son  may  contract  not  to  axail  himself  of  his  privilege.  But  that  is  distinct 
from  the  case  of  Short  v.  Merrier  (2  De  G.  &  Sm.  635  and  3  Mac.  X-  Gor.  205),  which 
was   this :    two    [371]    persons  entered    into  an  agreement    which    they  knew  was 
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prohibited  by  law,  and,  thereupon,  when  one  came  to  ask  for  an  account  of  that 
transaction,  the  other  said,  "  I  will  not  make  myself  liable  to  any  penalty  respecting 
it.  You  were  perfectly  aware  that  it  was  one  of  the  conditions  entered  into  between 
us  that  I  should  not  be  bound  to  make  any  disclosures.  The  law  says  that  I  am 
liable  to  penalties,  and,  as  a  necessary  consequence,  I  am  not  bound  to  say  anything 
relating  to  it."  The  case  is  extremely  different  from  that  of  a  person  who  is 
ostensibly  carrying  on  the  business  of  a  sworn  broker  in  the  City  of  London.  Not 
only  is  there  nothing  illegal  in  that  business,  but  it  is  a  perfectly  honest  profession 
which  every  man  is  at  liberty  to  carry  on,  and  a  man  who  professes  to  act  in  that 
character  does  not  so  much  enter  into  a  contract  as  positively  asserts,  that  he  is 
properly  qualified  by  law  and  is  enabled  to  perform  all  the  acts  and  duties  required 
of  him  in  that  particular  character.  So,  if  a  person  undertakes  to  deal  in  spirits  or 
tobacco  or  the  like,  he  impliedly  asserts  that  he  is  duly  qualified  and  that  he  has 
taken  out  a  licence  to  enable  him  to  trade  in  that  particular  article.  I  treat  the 
matter  in  this  light :  as  those  cases  which  I  have  so  often  had  to  deal  with,  in  which 
the  Court  compels  a  man  to  make  good  his  positive  and  his  implied  assertions.  The 
enforcement  of  truth  is  the  foundation  of  the  whole  equity,  and  the  man  who  asserts 
a  thing,  either  by  his  actions  or  by  express  words,  shall  never  afterwards  be  allowed 
to  contradict  what  he  has  so  asserted.  In  this  case,  the  Defendant  impliedly  asserted 
that  he  was  authorized  to  act  as  a  sworn  broker,  and  a  person  who  holds  himself  out 
as  a  broker  impliedh'  asserts  that  he  had  done  all  that  is  necessary  to  enable  him  to 

I  act  properly  and  effectually  as  such  ;    for  otherwise  no  person  would   employ  him. 

I  Having  so  asserted,  it  is  not  open  to  him  to  say,  [372]  "  I  made  you  believe  it, 
though  such  is  not  the  fact.  I  have  not  done  that  which  I  ought  to  have  done.  I 
have  made  myself  liable  to  penalties,  the  result  of  which  is,  that  you  cannot  obtain 
from  me  any  information  as  to  the  transaction  in  which  I  have  been  employed  by 
you."  In  my  opinion,  that  is  not  the  law  of  this  Court  nor  the  law  of  the  land.  A 
person  holding  himself  out  and  acting  as  a  broker  asserts  that  he  is  duly  qualified  so 
to  act.  Sir  Anthony  Hart  puts  it  in  the  nature  of  an  implied  contract :  I  do  not 
quarrel  with  that  expression,  but  I  would  rather  put  it  on  the  ground  that  I  have 
myself  stated,  although  possibly  the  distinction  is  merely  verbal. 

But  observe  how  different  is  a  stock  jobbing  transaction,  in  which  both  parties 

'  know   that  it  is  illegal.     In  Short  v.  Murder  and  Rohinsmi   v.  Lariumd   the   parties 
perfectly   well   knew   that  the  transaction   was   an    unlawful    transaction   and   that 
penalties  must  necessarily  be  incurred  and  that  neither  party  could  obtain  discovery. 
I  approve  of  the  cases  of  Green  v.   H'eavr  and  Short  x.  Mereier,  both  of  which 

1  lead  to  this  conclusion,  that  the  Defendant  is  bound  to  give  the  information  required. 

I  (See  Sidney  Smith's  Pr.  of  Eq.  37-41.) 

!        Note. — Affirmed  by  the  Lord  Justices,  February  18,  1856.     [8  De  G.  M.  &  G. 
i88.] 

[373]     WiXDCS  V.  WiNDUS.     Feb.  29,  1856. 

[S.  C.  affirmed  on  appeal,  6  De  G.  M.  &  G.  549  ;  43  E.  R.  134"  ;  26  L.  J.  Ch.  185 ; 

2  Jur.  (N.  S.)  1101.] 

In  a  will,  the  words  "  I  constitute  A.  and  B.  my  resiiluary  legatees  "  will  not  pass  real 
estate. 

A  testator  gave  several  pecuniary  legacies,  including  one  to  his  son  A.,  and  devised 
his  freehold,  copyhold  and  leasehold  estates  to  his  sons  B.  and  C.  as  tenants  in 
common,  and  appointed  them  his  executors.  B.  died,  and  by  a  codicil  the  testator 
appointed  A.  executor  in  the  room  of  B.,  and  revoked  the  legacies  given  to  A.  and 
C,  and  appointed  them  "residuary  legatees,"  and,  under  a  power,  appointed 
freehold  and  leaseholil  property,  comprised  in  his  marriage  settlement  to  "the 
residuary  legatees,  his  sons  A.  and  C."  Held,  that  the  nioietj'  of  the  freehold 
estates  devised  to  B.  had  lapsed,  and  descended  on  the  testator's  heir  (C),  and  that 
C.  took  the  other  moiety  under  the  unrevoked  devise  in  the  will. 
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The  testator  had  freehold,  copyholds,  leaseholds  and  personal  estate  of  his  own, 
and,  besides  these,  it  was  admitted  that  under  his  marriage  settlement  he  had  a 
power  of  appointing  freeholds,  leaseholds,  and  a  sum  of  stock  to  his  children. 

By  his  will,  made  in  1837,  he,  amongst  other  legacies,  bequeathed  one  of  X'jodO 
to  his  son  Eric.  "And  £5000  to  his  son  Alfred,  to  be  vested  at  twenty-five,  and,  in 
the  meantime,  the  dividends,  \-c.,  to  be  applietl  for  their  maintenance  and  education  ' 
respectively."  The  testator  also  gave  particular  directions  as  to  his  K'a>rliold 
residence  at  Stamford  Hill.  "And  as  to  all  his  freehold,  copyhold  and  leusclmld  ' 
hereditaments,  &c.,  he  devi-sed  and  bequeathed  the  same  unto  his  sons  Thomas  and 
Ansley,  as  tenants  in  common  and  their  respective  heirs,  &c.  ;  "  and  as  to  all  the 
rest,  residue  and  remainder  of  his  personal  estate,"  he  bequeathed  the  same  to  bis 
sons  Thomas  and  Ansley  equally.  He  appointed  Thomas  and  Ansley,  and  his 
iie[)liew  Benjamin,  executors. 

Thomas  died  in  June  1838,  without  issue,  and  intestate. 

Afterwards,  in  1843,  the  testator  made  a  codicil  in  these  words: — "Whereas, 
since  the  making  of  ray  will,  [374]  my  son  Thomas  Windus  has  departed  this  life, 
in  the  place  and  stead  of  him  I  appoint  my  son  Eric,  jointly  with  his  brother  Ansley 
Windus  ;  also  my  daughter  Matilda  Moore,  as  an  e.xucutri.v,  in  the  room  of  my 
nephew  Benjamin  Windus,  whose  former  appointment  I  do  hereby  revoke."  "  My 
said  two  executors  and  executrix  are  to  act  also  as  trustees,  with  the  same  powers 
and  the  same  indemnity  as  if  originally  named  both  as  executors  and  trustees.  I  do 
also  revoke  the  legacies  to  my  aforesaid  two  sons  Ansley  and  Eric  Windus,  and  do 
appoint  them  residiiari/  legated;,  share  and  share  alike.  The  testator  then  adverted 
to  his  power,  and  after  stating  his  dealing  with  the  funded  property,  proceeded 
thus: — "I  do  declare  that  the  freehold  in  Whitecross  Street  and  the  leasehold 
property  in  Pentonville,  Corapton  Street,  Soho  and  elsewhere,  agreeably  to  the  said 
marriage  settlement,  I  mean  to  go  to  the  resubiar//  legatees,  my  sons  Ansley  Windus 
and  Eric  Windus,  share  and  share  alike."  He  then  altered  his  disposition  of  the 
Stamford  Hill  leasehold. 

The  testator  died  in  December  1854,  leaving  Ansley  his  eldest  son  and  heir  at' 
law,  who  instituted  this  suit,  claiming  to  be  entitled  to  one  moiety  of  the  freehold ' 
and  copyhold  estates  as  specifically  devised  to  him,  and  to  the  other  moiety  (which 
had,  as  he  contended,  lapsed  by  the  death  of  Thomas)  as  heir  at  law  of  the  testator. 
Eric,  on  the  other  hand,  claimed  to  be  entitled  to  the  latter  moiety  of  the  freeholds 
as  "  residuary  legatee  "  substituted  for  Thomas. 

Mr.  Swanston,  Mr.  Lewin,  and  Mr.  J.  A.  Foote,  for  the  Plaintiff.  The  heir  at 
law  can  only  be  disinherited  by  express  words  or  necessary  implication.  The  moiety 
of  the  testator's  freehold  estates,  which  were  specifically  devised  by  the  will  to  Thomas, 
lapsed  by  his  death  in  [375]  the  testator's  lifetime,  and  not  having  been  devised  by 
the  codicil,  they  passed  to  Ansley  as  the  testator's  heir  at  law.  Nothing  is  said  as  to 
real  estate  in  the  codicil  except  as  to  the  freehold  in  Whitecross  Street,  which  was 
settled  property  ;  the  codicil  is  silent  as  to  the  testator's  own  unsettled  real  estate. 
The  testator  evidently  had  his  will  before  him  at  the  time  of  making  the  codicil ;  he 
refers  to  it  in  the  codicil,  in  the  clause  in  which  ho  appoints  his  two  sons  his  residuary 
legatees,  and  revokes  their  legacies  given  b}'  the  will.  There  are  four  things  he 
wished — to  vary  the  appointment  of  executors  and  trustees,  to  exercise  the  power  of 
appointment  over  the  settled  property,  to  revoke  the  legacies  to  his  sons  Ansley  and 
Eric,  and  to  give  his  residuary  personal  estate  to  Ansley  and  Eric.  Those  were  the 
purposes  contemplated  by  the  codicil,  and  it  would  be  difficult  to  see  how  it  effects 
anything  more,  for  it  cannot  bo  argued  that  by  the  mere  appointment  of  "residuary 
legatees  "  the  real  estate  would  pass.  He  must  have  known  that  the  specific  devise  had 
also  failed,  and  yet,  though  he  has  supplied  the  place  of  Thomas  with  regard  to  the 
residuary  personal  estate,  there  is  no  part  of  the  codicil  which  indicates  any  intention 
of  depriving  his  heir  of  that  which  he  must  have  known,  when  he  executed  the 
instrument,  would  otherwise  descend  to  him.  If  he  had  intended  that  Ansley  should 
not  take  the  lapsed  moiety  of  the  specific  devise,  why  not  express  the  intention? 
There  are  two  parts  of  the  codicil  to  which  reference  will  be  made  in  favour  of  Eric ; 
first,  the  words  "in  the  place  and  stead  of  him  I  do  constitute  and  appoint  my  son 
Eric,  jointly  with  his  brother  Ansley,"  &c.     That  clause,  however,  does  not  give  Eric 
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all  that  the  testator  had,  by  the  will,  given  to  Thomas ;  on  the  contrary,  it  is  a  clause 
limited  to  the  appointment  of  certain  ortices.  To  hold  that  it  had  a  greater  operation 
would  not  only  be  at  variance  with  [376]  the  express  terms,  but  would  also  expunge 
subsequent  portions  of  the  will ;  for  if  by  this  substitution  Eric  was,  to  all  intents  and 
purposes,  placed  in  the  position  of  Thomas,  there  was  no  need  to  appoint  "  residuary 
legatees  ;  "  it  was  already  done,  and  a  portion  of  the  will  would  not  only  be  surplusage, 
but  contradictory  to  other  portions,  for  the  substitution  of  the  office  is  in  joint- 
tenancy,  and  would  pass  to  the  survivor,  whereas  what  is  afterwards  given  to  them  is 
expressly  as  tenants  in  common,  viz.,  "share  and  share  alike."  Secondly,  as  to  the 
alteration  in  respect  of  the  Stamford  Hill  house,  that  was  leasehold,  and  the  clause 
related  to  the  personal  estate  alone,  and  aflbrds  no  ground  for  arriving  at  the 
conclusion  that  the  heir  is  to  be  disinherited.  It  is  enough  for  the  heir  to  say,  there 
are  no  express  words  or  necessary  implication  to  disinherit  him,  even  though  there 
was  a  strong  indication  of  intention  to  do  so ;  but  here  the  evidence  of  intention  is 
all  the  other  way.  The  phrase  "  necessary  implication  "  is  in  practice  sufficiently 
definite  ;  there  must,  beyond  doubt,  be  evidence  of  intention  to  raise  it ;  there  must 
be  evidence,  beyond  a  doubt,  upon  the  words  of  the  will,  of  an  intention  to  disinherit ; 
Kellclt  V.  KeUelt  (1  B.  it  B.  533;  3  Dow.  248).  There  were  there  expressions  which 
raised  a  judicial  doubt  whether  the  testator  did  or  not  intend  to  disinherit  the  heir, 
but  that  proved  insufficient.  The  words  here  used  are  to  be  taken  in  their  usual 
and  known  acceptation,  unless  there  is  strong  evidence  to  the  contrary ;  Church  v. 
Muiiihi  (12  Ves.  426);  Saumarez  v.  Saumarez  (4  Myl.  &  Cr.  331);  and  the  same 
principle  was  recognized  in  C'oard  v.  Holdcrness  (20  Beav.  147).  The  expression 
"residuary  legatees"  is  therefore  confined  to  personalty. 

Mr.  K.  Palmer  and  Mr.  Rogers,  contra.  Nobody  [377]  would  contend  that  words 
appointing  an  executor  would  constitute  a  devise  of  real  estate  ;  but  if  an  intention 
appears  on  the  face  of  the  will  to  give  property  it  must  be  held  to  pass.  As  to 
"  doubt  "  and  "  necessary  implication,"  the  Court  must  be  satisfied  from  the  instrument 
of  an  intention  to  give,  and,  if  so,  it  will  act  upon  it.  Many  wills  are  obscure,  and 
the  means  by  which  the  intention  is  arrived  at  and  ascertained  are  not  always 
satisfactory  ;  but,  nevertheless,  the  Court  often  comes  to  a  conclusion  as  to  what  the 
intention  is,  from  the  different  clauses  and  inconsistent  expressions  in  a  will.  Here 
the  testator,  by  the  words  "residuary  legatees"  in  the  codicil,  intended  to  describe 
'  the  persons  who  were  to  take  all  the  property  comprehended  in  the  general  gift  in 
,  the  will  in  favour  of  Thomas  and  Ansley. 

Thomas  having  died,  the  object  of  the  codicil  was  to  supply  the  gap  and  prevent 

jan  intestacy,  by  substituting  p]ric  for  Thomas.     But  the  material  clause  is  this:  "I 

;do  revoke,"  &c.     It  is  assumed  by  the  other  side  that  the  testator  makes  Ansley  and 

iEric  "residuary  legatees"  of  his  personal  estate  only,  but  there  is  not  a  word  about 

[personal  estate.     The  real  question  is,  what  is  meant  by  the  words  "I  do  revoke?" 

i&c.     It  is  clear  he  means  to  revoke  the  whole  of  the  gift  in  the  will  in  favour  of 

lAnsley  and  Eric,  and  to  appoint  them  to  the  same  position,  which  was  occupied  under 

ithe  will  by  the  persons  who  were  therein  named   "residuary  legatees,"  so  that  they 

I  should  take  everything  that  those  persons  would  have  taken.      It  is  argued    that 

("legacy,"  "legatee,"  "residuary  legatee,"  as  used  in  the  will,  are  all  to  be  held  to 

lapply  to  personal  estate  only  ;  but  the  word  "  legatee,"  derived  from  hgari'  legatum, 

lis  as  applicable  to  real  as  personal  estate.     The  meaning  of  the  testator  is  evident, 

Ifrom  the  mode  in  which  he  subsequently  applies  the  same  words  "residuary  legatees," 

'for  he  <le-[378]-vises  the  freehold  in  Whitecross  Street  to  the  "  residuary  legatees." 

irhen  what  is  the  legacy  in  the  will  given  to  Ansley  which  is  revoked?     It  would  be 

m  unsatisfactory  answer  to  say  it  was  the  residue  of  the  personal  estate,  for  it  would 

I  be  a  forced  and  uiuiatural  construction   to  suppose  he   meant  a  revocation  of  the 

|-esiduary  personal  estate,  in  order  to  give  back  again  precisely  the  same  interest. 

jrhe  language  is  peculiar,  it  is  not  "I  give  them  the  residue  of  my  personal  estate," 

put  "I  appoint  them   my  residuary  legatees."     The  words  "  residuary  legatees  "  are 

lot  used  at  all  in  the  will,  nor  is  that  character  noticed.     Those  words  may  indeed  be 

bought  jirimd  facie  to  have  relation  to  "  residue  and  remainder  of  my  personal  estate  ; " 

put  when  it  is  considered  that  the  persons  who,  under  the  will,  are  to  take  the  residue 

'.nd  remainder  of  the  personal  estate,  are  the  same  persons  who  are  to  take  tl^  whole 

1        E.  v.— 29* 
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of  the  freehold,  itc,  and  looking  to  the  other  circumstances,  this  peculiar  language  will 
be  easily  understood  to  be  a  description  of  the  persons  who  under  the  will  were  to 
take,  and  as  substituting  these  persons  for  the  same  interests  as  were  formerly  given 
to  other  persons. 

The  authorities  shew  that  the  expression  is  extremely  flexible,  and  maj'  be  moulded 
to  effect  the  real  intention.  In  Davenport  v.  Coltman  (12  Sim.  590)  the  testator  had 
a  freehold  house  in  C,  and  estates  in  H.  and  L.  He  gave  pecuniary  legacies  to  his 
heir  and  to  his  two  daughters  M.  and  C.  He  gave  to  his  wife  for  her  life  his  house, 
his  plate,  and  stock  in  the  funds.  He  then  proceeded  thus  :  At  her  decea.se  it  is 
my  will  that  M.  and  C.  shall  divide  equally,  as  resuhuiri/  lc(jali'es,  whatever  I  may 
die  possessed  of.  The  Vice-Chancellor  of  England  held  that  M.  and  C.  took  an  estate 
in  fee,  in  remainder  ex-[379]-pectant  on  the  death  of  the  testator's  widow,  in  the 
house  in  C.  and  the  estates  in  H.  and  L. 

In  Bay  v.  Dareron  (12  Sim.  200)  a  testator  gave  a  freehold  house  to  his  wife  for 
her  sole  use  and  benefit,  and  another  freehold  house  to  her  for  her  life  ;  and  he  also 
gave  to  her  all  his  household  goods,  plate,  iVc.  ;  Init,  if  she  married  again,  the  whole 
of  the  above  property  was  to  become  the  property  of  his  daughter ;  and  in  case  his 
wife  should  remain  unmarried,  then  he  gave  the  second-mentioned  house  to  his 
daughter  for  her  life,  and  to  her  children  after  his  wife's  death.  He  proceeded  in 
these  words  : — "  I  also  appoint  my  wife,  provided  she  remains  unmarried,  sole  executrix 
and  residuary  legatee  to  all  other  property  I  ma}'  possess  at  my  decease."  It  was  held 
that  the  fee-simple  in  the  first-mentioned  house  pas.sed  to  the  wife. 

In  Evans  v.  Croshie  (15  Sim.  600)  the  testator  gave  all  his  real  and  personal  estate 
to  .lames  and  Malcolm,  their  heirs,  executors,  ifec,  in  trust  thereout  to  pay  a  legacy  of 
£1500  :  and,  after  giving  £1000  to  James,  he  left  to  his  brother,  Donald,  £2000,  and 
added,  '^  and  also  to  he  in ij  resuluari/  legatee,"  nitev  v:hkh  he  gave  £200  to  another  of 
his  sisters.  The  Vice-Chancellor  of  England  held  that  Donald  was  the  testator'j 
residuary  devisee  as  well  as  legatee;  and  in  giving  judgment  he  observed,  "It  seenu^ 
to  me  that  the  cases  of  Ikii/  v.  Daveron  and  Davenport  v.  Coltman  have  a  value  withf 
regard  to  this  case  in  this  respect,  that  they  are  the  authorities  as  to  the  use  of  Vai. 
word  '  legatee '  as  applicable,  in  the  minds  of  the  parties  who  used  it,  to  a  disposition! 
of  real  estate.  It  is  true  that,  in  those  two  cases,  the  Court  looked,  as  it  ought  to  do, 
at  the  whole  [380]  of  the  will ;  but  those  two  cases  prove  that  persons  not  well 
educated,  or,  at  least,  not  well  instructed  in  law,  do  use  the  term  'legatee'  aa 
designating  the  person  who,  by  virtue  of  their  gift,  is  to  take  land  as  well  as 
personalty.  In  both  those  cases  the  term  was  used  by  persons  who  meant  to 
describe  those  who  were  to  take  the  real  as  well  as  the  personal  estate.  If  instances 
were  wanting,  no  one  could  doubt,  that  in  common  parlance,  the  terra  'legatee' 
implies  the  person  who  takes  a  benefit  by  the  will."  The  substance  of  the  intention 
was  that  the  two  elder  sons  for  the  time  being  should  take  the  whole  property. 

They  cited  Hope  v.  Taylor  (1  Burr.  268) ;  Hardaere  v.  Nash  (5  T.  K.  716) ;  Pitman 
V.  Stevens  (15  East,  505);  U'airen  v.  Xeuion  (Dru.  46-1);  Doe  d.  Roherts  v.  Boberts  (7 
Mees.  &  W.  382) ;   Underwood  v.  Wing  (19  Beav.  459,  and  4  De  G.  M.  &  G.  633). 

Mr.  Babington,  for  a  trustee. 

Mr.  Lloyd  and  Mr.  Kirkman,  for  other  parties. 

Feb.  29.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  entertain  no  doubt 
as  to  the  construction  of  this  will  and  codicil ;  the  cases  cited  are  all  perfectly  dis- 
tinguishable, and  do  not  affect  the  question  before  me.  I  first  look  at  this  case  as  if 
there  were  nothing  but  the  codicil,  and  I  then  look  at  it  in  conjunction  with  the  will; 
and  it  appears  to  me  impossible,  in  either  [381]  view,  to  say,  that  there  is  any 
disposition  of  that  portion  of  the  real  estate  which  was  originally  given  to  Thomas. 
Suppose  the  codicil  stood  alone  and  there  was  no  will,  it  is  quite  settled  by  Kellett  v. 
Kellett  (3  Dow.  248),  and  Day  v.  Daveron  (12  Sim.  200),  if  indeed  it  wanted  such 
authority,  that  these  words,  "  I  constitute  A.  B.  and  C.  D.  my  residuary  legatees," 
standing  alone,  without  any  context  and  without  anything  to  assist  the  construction, 
would  not  disinherit  the  heir,  and  that  the  words  "residuary  legatees"  would  have  a 
dt^'finite  and  technical  sense  applying  simpl}'  to  personal  property.  It  is  perfectly  true 
that  the  terms  are  very  flexible,  and  that  if  it  can  be  shewn,  by  the  testator's  will, 
that  he  used  them  in  a  different  sense,  that  different  sense  must  be  applied  to  them. 
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That  is  really  all  that  is  shewn  by  the  cases  which  have  been  referred  to.  In  the  case 
of  J'ai/  V.  Dairron  the  words  were,  "  I  appoint  my  wife,  provided  she  remains  un- 
married, sole  executrix  and  residuary  legatee  of  all  other  property  I  may  possess  at 
my  decease,"  and  the  question  was,  whether  the  words  "all  my  property"  were  to  be 
cut  down  to  personalty,  or  whether  the  word  "  legatee  "  was  to  be  extended  to  real 
as  well  as  personal  estate,  and  the  Vice-Chancellor  thought,  as  probably  everybody 
«lse  would  think,  that  the  subject  of  the  gift  was  all  the  property,  and  that  the 
testator  was  merely  directing  how  the  residuary  legatee  was  to  take. 

In  the  case  of  Darenpod  v.  Coltman  (12  Sim.  588),  the  words  were,  "shall  divide 
as  I'esiduary  legatee  whatever  I  may  die  possessed  of."  The  question  was  very  much 
of  the  same  character,  whether  the  words  "  whatever  I  may  die  possessed  of  "  were  to 
be  cut  down  to  personal  estate. 

[382]  The  case  of  Evans  v.  Crosbie  (15  Sim.  600)  is  undoubtedly  a  peculiar  case.  I 
think,  from  the  judgment,  that  the  Vice-Chancellor  rather  proceeded  upon  the  fact 
that  the  testator  seemed  to  have  anticipated  that  the  real  estate  would,  to  a  great 
extent,  be  converted  into  money,  and  that  the  personal  estate  would,  probably,  be 
insufficient  to  pay  the  legacy  without  the  aid  of  the  real  estate :  that  the  residuary 
gift  should  not  take  effect  till  all  the  legacies  had  been  satisfied,  and  that  Donald 
should  take  everything  after  payment  of  the  legacies. 

I  consider  it  then  to  be  settled,  that  if  the  words  stood  alone,  "I  constitute  A.  B. 

:  and  C.  D.  my  residuary  legatees,"  they  would  only  affect  personal  property,  and  would 

[  not  affect  real  estate,  and  that  the  real  estate  would  not  pass  under  those  words. 

!  But  then,  they  are  coupled  with  the  words  "I  do  also  revoke  the  legacies  to  my 

I  aforesaid  two  sons  Ansley  and  Eric  Windus,  and  do  appoint  them  residuary  legatees, 

share  and  share  alike  ;"  that,  no  doubt,  refers  to  the  original  will,  and  then  you  turn 

to  the  oiiginal  will,  in  which  the  word  "  legacy  "  is  repeatedly  used,  but  only  with 

reference  to  personal  estate.     The  testator  says  "  I  revoke  the  legacies  to  my  two 

sons  Ansley  and  Erie,  and  appoint  them  residuary  legatees."     Can  it  be  said  that  the 

words  "  residuary  legatees  "  are  to  extend  to  real  estate,  when  we  find,  upon  reference 

to  the  original  will,  that  the  testator  has  accurately  confined  the  word  "  legacy  "  to 

personal  estate  ? 

I  find  also,  that  the  testator,  in  the  original  will,  has  made  a  distinction  between 

the  disposition  of  his  real  and  of  the  residue  of  his  personal  estate.     He  first  [383] 

devises  the  former,  and  then  by  a  separate  clause  bequeaths  the  latter.     Having  made 

I  a  distinction  between  them,  am  I  to  assume  that  he  did  not  understand  that  distinction 

'  when  he  made  the  codicil,  and  which  is  a  part  of  the  will  ? 

It  is  very  true,  that,  looking  at  the  scope  of  the  will  and  codicil,  and  seeing  that 
!  by  his  original  will  he  intended,  as  it  were,  to  make  the  two  eldest  sons  inherit  his 
I  property  e(iually  between  them,  that  something  of  the  same  disposition  may  be 
■  observed  on  the  codicil,  and  it  may  be  thence  inferred  that  the  testator  has  not,  in 
I  this  codicil,  really  expressed  his  intention  with  respect  to  the  disposition  of  his  property. 
!  I  may  speculate  upon  this,  but  I  am  satisfied  that,  if  I  were  to  go  beyond  a  mere 
I  speculation  and  say  that  I  am  to  carry  it  into  effect  as  if  ho  had  expressed  it,  I  should 
be  making  a  will  for  the  testator,  and  not  construing  what  he  himself  had  stated. 

An  argument  has  been  adduced  from  the  circumstances,  that  in  the  codicil  the 

testator  has  appointed  the  freehold  propertj'  comprised  in  his  marriage  settlement  to 

his  residuary  legatees.     If  he  had  said  that  his  residuary  legatees  should  take  the 

whole  real  estate,  or  if  that  intention  could  be  discovered  from  that  circumstance, 

(it  would  be  very  strong  no  doubt  in  favour  of  the  residuary  legatees  ;  but  I  oainiot 

find  such  an  intention.     If  the  real  estates  had  not  been  comprised  in  the  settlement, 

[the  devise  of  them  would  obviously  have  an  opposite  effect,  because  it  would  shew,  by 

jthe  devise  of  a  particular  messuage  to  his  residuary  legatees,  that  he  did  not  intend 

I  the  whole  to  pass.     Now  it  appears  to  me,  that  by  the  expression  "  residuary  legatees," 

I  in  the  appointment  of  the  settled  real  estate,  the  testator  means  nothing  more  than  a 

iili'scription  of  the  persons  [384]  who  are  to  take  this  property  appointed  under  the 

IN  irriage  settlement,  and  that  it  has  no  other  signification  or  meaning. 

Undoubtedly,  it  is  true,  that  by  the  revocation  of  the  legacies  to  the  two  sons,  he 
does,  apparentl}',  what  it  is  very  probable  that  it  was  not  his  intention  to  do,  if  he 
had  seen  the  full  effect  of  it,  that  is  to  say,  he  takes  away  the  £5000  from  Eric,  while 
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he  merely  takes  away  the  leaseholds  from  the  other  brother,  and,  in  eflect,  he  gives 
half  of  that  legacy  of  £5000  to  the  elder  brother.  If  he  had  been  told  what  the 
effect  of  that  might  be,  it  is  very  probable  that  he  would  have  expressed  himself 
otherwise. 

But  he  has  not  done  so,  and  I  feel  satisfied,  upon  the  face  of  this  codicil,  that 
there  is  no  disposition  of  that  portion  of  the  real  estate  which  lapsed  by  the  death  of 
Thomas  in  the  lifetime  of  the  testator. 

Note.— Affirmed  by  the  full  Court  of  Appeal,  5th  August  1856.  [6  l)e  G.  M.  & 
G.  549.] 

[385]    Smith  r.  Smith.    Feb.  13,  1856. 

[See  In  re  Smith's  Estate,  1879,  48  L.  J.  Oh.  208.] 

The  husband  of  an  executrix  or  administratrix  is  liable  for  all  the  assets  received  or 
derastavits  committed  by  himself  or  by  his  wife  during  the  coverture,  and  his  estate 
remains  liable  after  his  death.  The  husband  of  an  executrix,  who  was  liable  for 
a  breach  of  trust,  made  his  wife  and  two  others  his  executrix  and  executors. 
"They  possessed  themselves  of  all  his  assets."  Held,  that  the  husband's  liability 
was  not  satisfied  by  the  circumstance  of  his  widow  uniting  in  herself  the  two 
characters ;  and  in  a  suit  to  charge  the  husband's  assets,  an  inquiry  as  to  the 
amount  of  such  assets  received  by  her  was  refused,  and  it  was  held,  that  her  legal 
personal  representati\e  was  not  a  necessary  party. 

The  testatrix  gave  and  bequeathed  unto  each  of  her  three  granddaughters,  Jane, 
Mercy  and  Martha,  the  sum  of  £150,  and  she  directed  her  executrixes  to  invest  these 
legacies,  in  their  own  names,  in  the  purchase  of  five  per  cent.  Navy  annuities,  and 
in  like  manner  to  invest  the  dividends,  in  order  that  the  same  might  accumulate  until 
her  grandchildren  should  severally  attain  twenty-one ;  and  upon  their  severally 
attaining  twenty-one,  she  directed  their  respective  legacies,  with  the  accumulations, 
to  be  paid  to  them. 

The  testatrix  then  bequeathed  a  leasehold  property  in  Bath,  and  her  residence,  to 
Elizabeth  Smith  and  Charlotte  Smith ;  and  she  appointed  Elizabeth  Smith,  and  the 
wife  of  James  Grant  Smith  (who  renounced)  her  executri.xes. 

The  testatrix  died  in  1821,  and  in  the  same  year  her  will  was  proved  by  Elizabeth 
Smith  alone.  In  1822  Elizabeth  Smith  married  John  Smith,  who,  in  1822,  sold  his 
wife's  share  in  the  leasehold  for  £999,  10s.  ;  he  received  other  assets  and  allowed  part 
to  remain  out  on  the  personal  security  of  James  Grant  Smith,  the  greater  part  of 
which  was  lost  by  his  bankruptcy. 

Jane  attained  twenty-one  in  1825,  and  her  legacy  was  paid,  and  some  payments 
had  been  made  to  the  residuary  legatee. 

John  Smith  died  in  February  1835,  and  he  appointed  [386]  his  wife  and  the  two 
Defendants  executors.  The  Plaintifl'  Martha  attained  twenty-one  in  March  1835,  and 
she  received  some  small  payments,  on  account,  down  to  July  1837. 

Elizabeth  Smith,  the  executrix  of  the  original  testatrix,  died  in  1837.  The 
Plaintiff'  Martha  having  maile  manj-  applications  for  her  legacy,  which  were  unsuccess- 
ful, she  and  her  husband  instituted  this  suit  in  May  1854,  against  the  representatives 
of  John  Smith,  to  compel  payment. 

The  bill  contained  the  following  paragraph,  \\hich  was  relied  on  by  the 
Defendants  : — 

"  12.  The  said  John  Smith  died  seised  and  possessed  of  a  large  real  and  personal 
estate,  and  the  Defendants  James  Grant  Smith  and  John  Smith  and  the  said  Eliza- 
beth Smith  possessed  themselves,  as  the  executors  of  the  said  John  Smith,  of  all  the 
personal  estate  and  effects  of  the  said  John  Smith  ;  and  after  the  decease  of  the  said 
Elizabeth  Smith,  the  same  were  possessed  by  the  Defendants  James  Grant  Smith  and 
John  Smith." 

The  Defendants  stated  that  they  had  administered  the  estate  of  John  Smith,  and, 


21BEAV.  387.  SMITH    V.     SMITH  909 

in  18-i6,  paid  over  the  residue  of  his  personal  estate  and  effects  to  the   residuary 
legatees  under  his  will. 

Mr.  R.  Palmer  and  Mr.  W.  D.  Lewis,  for  the  Plaintiff,  insisted,  that  a  trust  had 
been  created  by  the  will  of  the  testatrix  in  favour  of  Martha,  that  John  Smith  had 
been  guilty  of  a  breach  of  trust,  by  not  investing  and  accumulating  the  Plaintiflfs 
legacy,  in  pursuance  of  the  trusts,  that  the  estate  of  John  Smith  was  liable,  and  [387] 
that  he  had  admitted  assets"  by  payment  of  the  other  legacy  and  handing  o\'er  the 
residue. 

Mr.  Follett  and  Mr.  Berkeley,  contrh,  contested  the  liability  of  John  Smith's  estate, 
Adair  v.  Shaiu  (1  Sch.  &  Lef.  243),  and  argued,  that  if  there  had  been  any  liability, 
it  was  satisfied,  in  consequence  of  his  having  appointed  his  wife  (who  was  the 
executrix  of  the  testatrix)  his  executrix,  and  who  must,  therefore,  be  assumed  to 
have  discharged  any  liability  of  John  Smith  out  of  his  assets  in  her  hands  ;  Tyler  v. 
Bdl  (2  Myl.  &  Cr.  89).  They  also  insisted  on  the  lapse  of  time,  and  on  the  laches 
and  acquiescence  of  the  Plaintiff. 

Mr.  K.  Palmer  was  not  heard  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  My  opinion  is  that  the  estate 
of  John  Smith  is  liable.  There  are  two  questions,  first,  whether  there  was  ever  any 
demand  against  the  a.ssets  of  John  Smith  I  and  secondly,  whether  such  demand  has 
been  satisfied  by  what  has  since  taken  place  1  In  my  opinion,  it  is  now  settled  law 
that  a  husband  is  liable  for  all  the  assets  received  or  derastarits  committed,  either  by 
himself  or  by  his  wife,  during  the  coverture,  in  respect  of  an  estate  of  which  his  wife 
was  legal  personal  representative  ;  and  that,  in  this  respect,  the  husband  is  liable  at 
.  law  during  his  life  and  his  estate  after  his  death. 

The  first  question  here  is,  whether  his  estate  was  liable,  and  whether  there  is 
proof  of  any  assets  having  been  received.  It  is,  in  my  opinion,  clearly  established 
that  there  was  an  admission  of  assets  by  Elizabeth,  [388]  the  executrix,  and  also  by 
himself;  for,  in  the  first  place,  Jane,  who  stood  in  exactly  the  same  position  as  the 
Plaintiff  Martha,  was  paid  her  legacy  in  1825,  during  the  coverture,  and  a  sum  was 
paid  over  to  the  residuary  legatee,  who  could  be  entitled  to  nothing  until  after  all 
the  legacies  had  been  paid.  The  trusts  to  be  performed  in  favour  of  Martha  were 
these:  to  invest  £150  in  Navy  £5  per  cents.,  and  to  accumulate  it  at  compound 
interest  till  Martha  became  of  age,  which  she  did  in  1835,  and  she  then  became 
entitled  to  the  accumulated  fund.  Elizabeth  Smith  was  therefore  bound  to  make 
that  investment  and  to  transfer  the  amount  to  the  Plaintiff  and  her  husband,  and 
John  Smith  also  became  liable  for  not  having  done  so  during  his  life.  That  of  itself 
would  be  sufficient ;  but  there  is  more  than  that,  there  is  specific  proof  of  the  receipt 
by  John  Smith  and  his  wife  of  a  large  sum  of  money,  part  of  the  assets,  which  would 
have  been  applicable  for  the  purpose  of  making  the  investment  for  the  Plaintiff',  if 
he  had  dissipated  or  not  properly  got  in  the  remaining  assets.  There  could  be  no 
waiver  by  the  Plaintitt',  because  she  was  an  infant  during  the  whole  of  the  time, 
during  which  this  fund  ought  to  have  been  invested  at  compound  interest. 

Then  it  is  alleged  that  this  demand  against  the  estate  of  John  Smith  has  been 

satisfied  ;  and  the  twelfth  paragraph  of  the  bill  and  the  case  of  Tyler  v.  Bell  (2  Myl. 

&  Cr.  89)  are  relied  on  for  that  purpose.     It  appears  to  me  that  that  case  is  perfectly 

distinct,  and  does  not  apply  to  this.     The  twelfth   paragraph   is  this  :  That  John 

Smith  died  possessed  of  large  personal  estate,  and  his  wife  and  the  two  Defendants, 

I  as  his  executors,  possessed  themselves  of  all  his  personal  estate ;  and  on  the  death  of 

I  Elizabeth  Smith  the  same  were  possessed  by  the  remaining  two  executors.     [389] 

jit  then  appears  that  they  distributed  his  estate  in  the  year  1846.     It  is  said  that 

j  that  is  a  sutticicnt  payment  or  satisfaction,  because  as  Elizabeth  Smith  was,  after  the 

I  death  of  John  Smith,  the  sole  legal  personal  representative  of  the  testatrix,  and  as 

jshe  received,  from  the  estate  of  John  Smith,  sufficient  to  answer  the  amount  due 

from  him  to  the  estate  of  the  testatrix,  that  creates  a  discharge.     The  case  of  Tyler 

j  v.   Bell   (Ihid.)   is   relied    on    for   that   purpose ;   but   that  wjis  a  case  where  there 

I  being   a   liability    on    the    part  of  the  husband  of  an   administratrix,  for  which   it 

was  admitted  his  assets  would  have  been  liable,  he  made  his  wife  sole  executrix  :  and 

'the  bill  alleged  that  in  her  character  of  sole  executrix  she  had  possessed  assets  of  her 

•husband  "  much  more  than  sufficient  to  answer  the  Plaintiff's  demand  ; "  and  in  that 
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State  of  things  the  Court  snid  that  there  had  been  a  satisfaction.  That  shews  that  a 
repayment  b\'  the  executors  of  the  husband  will  discharge  his  estate,  and  is  a  separate 
and  distinct  case  from  this.  This  is  much  nearer  Cloiti/}i  v.  Btmil  (3  Myl.  &  Cr.  -tltn), 
which  was  to  this  effect:  A  son  and  a  daughter  were  administrators,  the  daughter 
being  under  coverture,  a  sum  of  money  belonging  to  the  estate  was  paid  into  a 
banker's,  in  the  names  of  the  son  and  of  the  husl)and  ;  the  husband  died,  and  the  s^n 
then  applied  the  fund  to  his  own  purposes.  The  Court  held  that  the  estate  of  ilie 
husband  was  liable  to  make  good  that  amount.  No  doubt,  if  the  money  had  liciii 
transferred  into  the  joint  names  of  the  two  administrators,  after  the  husband's  denth, 
and  they  had  jointly  misapplied  it,  the  estate  of  the  husband  would  have  been  e.xonii  - 
ated  and  discharged. 

In  my  opinion,  therefore,  this  demand  upon  the  estate  of  John  Smith  has  not  be.  ii 
satisfied. 

[390]  Then  it  is  said  that  there  must  be  an  account,  in  order  to  ascertain  whether 
Elizabeth  Smith  did  or  did  not  receive,  from  the  estate  of  .John  Smith,  her  hu.sbanil, 
sufficient  to  answer  this  demand  ;  and  that,  as  that  account  can  only  be  taken  in  ilie 
presence  of  her  legal  personal  representative,  such  legal  peisonal  representative  i--  a 
necessary  party  for  the  puipose  of  ascertaining  the  fact.  In  my  opinion,  the  bunli'ii 
of  that  proof  lies  on  the  Defendants  and  not  on  the  Plaintiff.  The  liability  of  the 
e.statc  of  John  Smith  is  established,  and  the  burden  of  proving  its  satisfaction  falls 
upon  the  Defendants,  who  resist  that  demand  and  dispute  the  liability.  In  ray 
opinion,  the  facts  proved  before  me  do  not  discharge  that  liability,  and  it  therefore 
still  remains. 

Again,  it  is  stated  that  his  estate  has  been  administered  and  wound  up  in  1846. 
No  doubt  that  may  create  a  considerable  hardship,  but  if  the  liability  exists,  and  is 
neither  barred  by  time  nor  by  the  acts  of  the  parties,  then,  if  any  part  of  that  estate 
remains,  it  is  liable  to  make  good  all  demands  upon  it,  although  the  parties  themselves 
may,  many  years  ago,  have  intended  to  wind  it  up.  (See  KnalchhxtU  v.  Fearnhead,  3  Myl. 
&  Cr.  122.)  Upon  that  part  of  the  case  I  am  of  opinion  that  there  are  no  sufficient 
laches  proved  against  this  Plaintiff  to  disentitle  her  to  any  demand  upon  John  Smith's 
estate  ;  in  the  first  place,  I  find  that  when  she  came  of  age,  repeated  demands  were 
made  for  her  legacy,  which  was  not  a  mere  pecuniary  legacy,  but  one  subject  to  a 
special  trust  which  ought  to  have  been  carried  into  effect,  so  that  the  money  might 
have  been  then  forthcoming.  It  is  impossible  to  say  that  she  acquiesced  in  its 
remaining  in  the  hands  of  James  Grant  Smith,  when  she  could  have  done  no  act  of 
acquiescence  until  183-5,  when  she  attained  twenty-one. 

[391]  I  cannot  accede  to  the  argument  of  Mr.  Foliett,  that  James  Grant  Smith 
must  be  treated  as  an  executor  of  the  testatrix,  and  that  all  his  receipts  are  to  be 
attributed  to  him  in  the  character  of  a  legal  personal  representative,  upon  the  ground 
that  his  wife  was  named  as  one  of  the  executrixes  in  the  will,  for  she  never  proved 
the  will,  and  ultimately  disclaimed  ;  and  though  it  be  true  that  the  probate  by  one 
executor  of  a  will  inuies  to  the  benefit  of  another,  still  it  does  not  make  the  other 
liable,  and  no  person  can  be  made  an  executor  or  executrix  who  does  not  choose  to 
act.  It  may  be  that  James  Grant  Smith  acted  as  executor  (hi  son  tort,  but,  looking 
to  his  conduct  in  these  matters,  I  treat  him  merely  as  the  agent  of  Elizabeth  Smith 
and  of  John  Smith,  who  was  the  person  really  responsible  for  the  whole. 

In  my  opinion  the  estate  of  John  Smith  became  liable  for  the  payment  of  this 
legacy  during  his  lifetime,  and  that  liability  has  never  since  been  discharged.  Con- 
sequently this  is  a  debt  against  his  estate,  and  his  assets  are  liable  for  its  payment. 

[392]    The  Attorney-General  r.  The  Earl  ok  Cr.vven.    Feb.  7,  S,  11,  1856. 

[S.  C.  25  L.  J.  Ch.  291;  2  Jur.  (N.  S.)  296.     See  Chamberlayne  v.  BrocMt, 
1872,  L.  R.  8  Ch.  210.] 

When  lands  are  given  to  charity  purposes  on  the  happening  of  a  particular  event, 
there  is  a  resulting  trust  in  the  meanwhile  ;  but  where  real  estate  was  vested  in  A. 
in  trust,  out  of  the  rents,  to  keep  it  ready  for  the  reception  of  plague  patients 
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during  their  sickness  but  no  longer,  and  for  a  hurying-place  for  them,  and  for  no 
other  use,  &c.,  it  was  held,  first,  that  this  was  a  present  gift  to  charitable  purposes, 
and  not  merely  a  gift  contingent  upon  the  reappearance  of  the  plague  ;  and, 
secondly,  that  there  was  no  resulting  trust  in  the  meanwhile  for  the  donor  or  his 
heirs,  though  the  plague  had  not  reappeared  for  more  than  180  years. 
In  taking  an  account  of  rents  with  which  a  Defendant  is  charged  by  the  decree,  any 
allowance  for  lasting  improvements  can  only  be  co-extensive  with  the  period  of 
accounting. 

By  an  indenture,  dated  7th  December  1687,  the  Earl  of  Craven,  calling  to  mind 
the  sad  and  lamentable  visitation  of  Almighty  God  upon  the  kingdom,  but  more 
especially  upon  the  Cities  of  London  and  Westminster,  in  the  year  1665  and  1666,  by 
the  pestilence  and  great  mortality,  and  the  great  necessity  that  there  was  for  pro- 
viding a  pest  house  for  the  sick,  and  burying-place  for  the  dead,  and  having  then,  for 
the  said  purposes,  hired  and  since  purchased  a  field,  called  the  Pest  House  Field, 
situate  in  the  parish  of  St.  Martin's-in-the-Fields,  and  containing  about  three  acres, 
conveyed  the  same  to  Sir  William  Craven  and  his  heirs,  to  the  use  of  the  Earl  of 
Craven  for  life,  without  impeachment  of  waste,  remainder  to  the  use  of  Sir  W.  Craven 
and  his  heirs,  "in  trust,  out  of  the  rents,  issues  and  profits  thereof,  to  maintain, 
support  and  keep,  in  good  and  teiiantable  repair,  the  houses  and  buildings  in  and  upon 
the  said  field  erected  and  being,  and  the  walls  and  fences  thereof,  and  the  same,  so 
supported,  preserved  and  maintained,  for  the  relief,  support,  comfort,  use  and  con- 
venience of  such  of  the  poor  inhabitants  of  the  parishes  of  St.  Clement's,  Danes,  St. 
Marti n's-in-the  Fields,  St.  James,  Westminster,  and  St.  Paul's,  Covent  Garden,  as 
should  thereafter,  at  any  time,  happen  to  be  visited  with  the  plague,  as  a  pest  house 
or  a  place  set  apart  for  their  relief,  and  for  severing  them  from  the  well  [393]  and 
uninfected,  for  their  use  and  relief,  during  their  sickness  and  until  their  recovery 
and  no  longer,  and  for  a  burying-place  for  the  dead  of  the  said  parishes  dying  of  such 
sickness,  and  to  and  for  no  other  use,  intent  or  purpose  whatsoever ;  and  also,  from 
time  to  lime  for  ever  hereafter,  for  and  during  such  times  as  the  said  parish,  or  any 
of  them,  should  be  visited  with  the  plague,  permit  and  sutler  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parishes  and  of  each  of  them,  for  the  time  being,  to 
apply  and  convert  the  premises  and  all  the  buildings  then  erected,  or  which  should 
thereafter  be  erected  upon  the  same,  to  the  use  of  such  poor  inhabitants  as  should  be 
infected  as  aforesaid,  and  for  a  burying-place  for  such  as  should  die  infected  as 
aforesaid,  but  subject  always  to  the  government,  oversight  and  direction  of  the  said 
Sir  William  Craven,  his  heirs  and  assigns,  for  the  ends  aforesaid." 

The  Pest  House  Field  was  never  required  for  the  use  of  persons  visited  with  the 
plague,  or  for  the  burial  of  persons  dying  thereof,  and  after  the  death  of  the  grantor, 
down  to  the  year  1732,  it  continued  to  be  enjoyed  by  the  owners  of  the  Craven  estate, 
as  pait  thereof.  But  in  1732,  buildings  having  been  erected  on  the  ground,  and  rents 
received  in  respect  thereof,  the  four  parishes  interested  applied  to  the  Court  of 
Chancery  for  an  injunction,  to  restrain  the  erection  thereon  of  any  buildings,  in  the 
shape  of  dwelling-houses,  shops  or  the  like,  and  insisting  on  the  ground  being 
preserved  in  its  original  state. 

Thereupon,  a  compromise  was  entered  into  in  173+,  and  an  Act  of  Parliament 
(7  Geo.  2,  c.  ii.)  obtained,  intituled  "  An  Act  for  Discharging  a  Certain  Piece  of 
Ground  called  the  Pest  House  Field  from  certain  Charitable  Trusts,  and  for  Settling 
Another  Piece  of  Ground  of  Equal  [394]  Extent,  and  in  a  more  Convenient  Place,  upon 
the  Same  Trusts,"  was  passed,  for  carrying  the  same  into  eti'ect.  This  Act  recited, 
among  other  things,  the  deed  of  1687,  that  there  had  Ijcen  no  occasion  for  a  pest  house 
or  burying-ground,  that  the  land  and  grounds  adjoining  the  field  were  then  built  into 
tenements,  generally  inhabited  by  persons  of  quality,  to  whom  a  pest  house,  if  the 
plague  should  break  out,  would  be  a  great  annoyance,  that  if  the  field  should  continue 
as  it  then  was,  partly  unbuilt,  it  would  be  a  nuisance  to  the  neighbourhood,  and  that 
William  third  Haroii  Craven  had  contracted  foi-  the  purchase  of  certain  lands  in  the 
parish  of  Paddington,  consisting  in  part  of  two  messuages  called  Byard's  Watering 
Place  (now  Bayswater),  and  three  acres  of  ground  ailjoining  the  same  ;  and  also 
recited  that  "  William  third  Barou  Craven  was  willing  and  desirous  that  part  of  the  laud 
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and  premises,  so  contracted  for,  should  be  settled  and  assured  for  the  charitable  uses 
mentione<l  in  the  said  conveyance  of  the  7th  day  of  December  1G87,  upon  the  con- 
dition that  the  Pest  House  Field  should  be  vested  in  him,  discharged  of  all  the  trusts 
of  the  first  recited  conveyance,  and  ha^l  ])roposed  to  the  respective  churchwardens  and 
overseers  of  the  poor  of  the  several  parishes  intended  to  be  assisted  and  relieved  by 
the  said  charity,  to  set  out,  assign  and  allot  part  of  the  premises  in  the  parish  of 
Paddington  aforesaid,  of  equal  dimensions  with  and  of  a  more  convenient  situation 
than  the  said  Pest  House  Field  for  that  purpose,  and  the  said  churchwardens  and 
overseers  accepted  the  said  proposal,  and  were  desirous  that  the  same  might  be  put 
into  execution,  but  as  the  Pest  House  Field  could  not  be  vested  in  William  thinl 
Baron  Craven  discharged  of  the  trusts  of  the  first  recited  indenture  of  release,"  with- 
out An  Act  of  Parliament,  it  was  thereby  enacted  that  Byard's  Watering  Place  and 
adjoining  lands  should  bo  vested  in  "Fulwar  [395]  Craven  and  William  Craven,  their 
heirs  and  assigns  for  ever,  upon  the  trusts  and  to  and  for  the  ends,  intents  and 
purposes  thereinafter  mentioned,  expressed  and  declared  of  and  concerning  the  same, 
and  to  and  for  no  other  use,  intent  or  purpose  whatsoever."  And  it  was  therein- 
enacted  and  declared  that  Fulwar  Craven  and  William  Craven,  and  their  heirs,  should 
stand  and  be  seised  of  and  in  the  premises  thereby  vested  in  them  as  aforesaid,  "  upon 
trust  to  permit  the  said  William,  third  Baron  Craven,  and  his  heirs,  at  his  and  their 
own  costs  and  charges,  to  erect  and  build,  upon  some  convenient  part  of  the  premise^, 
one  or  more  good  substatitial  brick  messuage  or  messuages,  tenement  or  tenements,  of 
as  great  dimensions,  and  to  consist  of  as  many  apartments,  rooms  and  offices  as  were 
delineated  and  described  in  a  plan  agreed  on  for  that  purpose,  and  signed  by  the  said 
William  third  Baron  Craven,  and  all  or  the  major  part  of  the  churchwardens  and 
overseers  of  the  poor  for  the  time  being  of  each  of  the  said  parishes  of  St.  Clement's, 
Danes,  St.  Martin's-iu-the-Fields,  St.  James,  Westminster,  and  St.  Paul's,  Covent 
Garden,  and  left  in  the  vestry  rooms  or  houses  of  these  parishes  respectively,  and  also 
to  enclose  the  said  piece  or  parcel  of  ground  with  a  good  substantial  brick  wall ;  and 
also  that  the}',  the  said  trustees,  should  permit  and  suffer  the  said  messuages,  tene- 
ments and  buildings  so  to  be  erected  and  built,  and  the  ground  and  premises  so 
intended  to  be  inclosed,  to  be  used,  occupied,  applied  and  disposed  of  as  a  pest  house, 
for  the  relief,  support,  comfort,  use  and  convenience  of  such  of  the  poor  inhabitants  of 
the  parishes  of  St.  Clement's,  Danes,  St.  Martin's-in-the-Fields,  St.  James,  West- 
minster, and  St.  Paul's,  Covent  Carden,  in  the  county  of  Middlesex,  as  should,  at  any 
time  thereafter,  be  visited  with  the  plague,  and  to  the  intent  they  might  be  severed 
from  the  well  and  uninfected,  during  their  sickness  and  until  their  recovery,  [396] 
and  no  longer,  and  for  a  burial-place  for  the  dead  of  the  said  parishes  respectively 
dying  of  such  sickness,  and  for  no  other  use,  intent  or  purpose  whatsoever ;  and  also 
in  trust  to  permit  and  suffer  the  said  messuage  called  Byard's  Watering  Place,  so 
vested  in  the  said  trustees,  to  be,  from  time  to  time,  used  and  occupied  by  such 
person  or  persons  as  should  attend  the  said  persons  so  infected,  during  the  time  of 
such  infection  ;  and  also  that  the  said  trustees  should  for  ever  thereafter,  during  such 
times  as  the  said  parishes,  or  any  of  them,  should  be  visited  with  the  plague,  permit 
and  suffer  the  churchwardens  and  overseers  of  the  poor  of  the  said  parishes,  so  visited 
and  infected  respectively,  for  the  time  being,  to  apply  and  convert  the  premises  and 
all  the  buildings  erected  and  built,  or  which  should  thereafter  be  erected  and  l)uilt 
upon  the  same,  to  and  for  the  use  and  benefit  of  such  poor  inhabitants  as  should  be  so 
infected,  as  aforesaid,  and  for  a  burying-place  for  such  as  should  die  of  the  said  infec- 
tion ;  but  subject  always  to  the  government,  oversight  and  direction  of  the  said 
Fulwar  Craven  and  William  Craven  and  their  heirs."  And  upon  trust  that  the 
trustees  "  should,  by  and  out  of  the  rents,  issues  and  profits  of  the  premises  so  vested 
in  them,"  keep  the  messuages,  &c.,  and  walls  "  in  good  and  tenantable  repairs."  The 
Act  then  vested  the  Pest  House  Field  in  Lord  Craven,  discharged  from  the 
charitable  trusts. 

The  premises  so  limited  by  the  Act  to  Fulwar  Craven  and  William  Craven 
remained  for  some  time  an  open  piece  of  ground,  but  building  and  repairing  leases 
had  since,  under  powers,  been  granted  by  the  Craven  family,  of  parts  of  the  premises 
so  subject  to  the  charitable  trusts,  and  various  dwelling-houses  and  other  buildings 
had  been  erected  thereon,  and  the  rents  and  profits  [397]  thereof  had  been  received 
by  the  Craven  family,  as  had  been  the  case  with  the  Pest  House  Field. 


21BEAV.398.  ATTORNEY-GENERAL    V.    EARL   OF   CRAVEN  913 

This  information  prayed  that  it  might  be  declared  that  the  premises  vested  in 
Fulwar  Craven  and  William  Craven  by  the  Act,  upon  the  charitable  trusts  therein 
mentioned,  had  ever  since  been  and  still  were  subject  to  such  charitable  trusts  ;  that 
the  boundaries  of  the  premises  might  be  ascertained  ;  that  an  account  might  be  taken 
of  the  rents  and  profits  of  the  premises,  received  by  the  trustees  in  possession  there- 
of, and  that  the  same  might  be  paid  into  Court  for  the  benefit  of  the  charity  ;  that 
new  trustees  might  be  appointed,  and  a  scheme  settled  for  the  administration  of  the 
trusts  of  the  charity  ;  that  a  receiver  of  the  rents  and  profits  of  the  premises,  subject 
to  the  charitable  trusts,  might  be  appointed  ;  and  that  the  trustees  now  in  possession 
might  be  restrained,  by  injunction,  from  receiving  the  rents  and  profits. 

On  the  part  of  the  Craven  family,  the  answer  was  this  :  that  soon  after  the  Act 

passed,  a  row  of  one-storied  houses  had  been  erected  on  the  premises,  which  were  let, 

subject  to  the  tenants  giving  them  up  at  any  time  on  the  breaking  out  of  the  plague  ^ 

that  these  houses  had  been  Ijurnt  down,  and  six  villa  residences  had  been  erected  in 

their  stead  ;  that  the  land  originally  gi'anted,  as  well  as  that  substituted  by  the  Act 

of  Parliament,  had  always  been  considered  as  part  of  the  Craven  estates,  and  enjoyed 

as  such,  though  subject  to  be  used  for  a  pest  house  and  burying-ground,  whenever 

the  plague  should  appear ;  that  in  all  the  leases  of  the  premises  a  power  had  always 

been  reserved,  to  re-enter  as  soon  as  the  plague  should  appear,  and  that  the  successive 

I  possessors  were,  at  all  times,  ready  to  give  effect  to  the  provisions  of  the  original 

:  grant  and  the  Act  of  Parliament,  had  the  time  for  doing  so  arrived  ;  that  every  [398] 

I  party  dealing  with  the  said  premises  had  notice  of  the  trusts  ;  that  such  charitable 

t  trusts  had  never  arisen,  by  reason  that  since  the  passing  of  the  Act,  the  plague  had 

I  never  existed  in  any  of  the  parishes  for  whose  benefit  the  premises  were  intended, 

and   until   that  event  occurred,  there  was  a  resulting  trust  for  the  owners  of  the 

Craven  estates  ;  that  it  had  been  proposed  to  invest  the  land  in  trustees,  in  trust, 

when  a  case  should  arise  when  it  might  become  necessary  to  provide  for  the  objects 

of  the  charity,  to  raise  money,  by  sale  or  mortgage,  for  purchasing  a  pest  house  and 

burial-ground,  and  in  the  meantime,  to  apply  the  rents  and  profits  for  the  purposes 

of  the  charity,  and,  subject  thereto,  to  pay  the  same  to  the  parties  beneficially  entitled 

to  the  Craven  estates  ;  and   an  Act  of   Parliament  had   been  applied  for  for  that 

purpose,  but  had  not  been  obtained;  and  that  in  1854  a  proposal  had  been  made,  for 

substituting  other  land  and  buildings  for  those  settled  in  1734  ;  but  before  anything 

had    been   flone,   the   present   information    was    filed    by    the    Attorney-General,   in 

pursuance  of  the  certificate  of  the  Charity  Commissioners. 

The  Solicitor-Gener.\l  and  Mr.  T.  H.  Terrell,  for  the  Plaintiff.     This  charity  is 

not  confined   to   the  plague,  but  may  be   made  availal)le  for  cases  of  smallpox  or 

cholera.     In  cases  where  a  gift  has  been  made  to  a  contingent  charity  which  has 

never  taken  effect,  the  gift  does  not  fail,  but  has  been  held  to  be  a  gift  to  charity 

1  generally,   and   the   rents  are  applicable  ci/  /)/('.<;  Attonwii-General  v.   The  Bkhop  of 

ChcMer  (1  Bro.  C.  C.  444),  in  which  case,  a  legacy  bequeathed  by  Archbishop  Seeker, 

I  for  establishing  a  bishopric  in  North  America,  was  held  valid,  though  no  bishop  had 

I  as  yet  been  appointed  ;  and  ultimately  the  gift  was  applied  to  some  charit}'.     So  in 

I  Atiorney-Genn-a}  v.  Thf  Corporation  of  Zon-[399]-'/"«  (3  Bro.  C.  C.  171),  a  trust  for  the 

,  advancement  of  Christianity  in  America,  wanting  objects  in  the  province  described, 

I  did  not  fail  but  was  appointed  ih  novo.     And  in  the  case  of  a  gift  for  the  redemption 

I  of  British  slaves  in  Turkey  or  Barbary,  there  being  no  British  slaves  to  redeem,  nor 

\  any  object  of  charity  at  all  resembling  the  specific  object,  the  gift  was  applied  to  the 

i  purposes  of  education  and  the  support  and  assistance  of  charity  schools  in  England 

I  and  Wales;  Atlornei/-(i<'n.eral  v.  The  Ironmonrier.t'  t'ompantj  (10  CI.  iV;  F.  908  ;  Cr.  it  Ph. 

i  208;  and  see  S.  C.  2  Beav.  313;  2  Myl.  &  K.  576).     They  also  cited  Loscomhe  v. 

I  IVintrinijham  (13  Beav.  87);   Jl'illliams  v.  Ker^liaiv  (5  CI.  &  F.   Ill,  n.) ;  Martin  v. 

I  Manjhani  (14  Sim.  230). 

I  Mr.  Koupell,  Mr.  Gitl'ard,  Mr.  Selwyn  and  Mr.  Allnutt,  for  the  several  parishes,  in 
j  the  same  interest  as  the  Plaintiff. 

i  Mr.  K.  Palmer  and  Mr.  Wickens,  for  the  Craven  family.  The  original  donor,  the 
[Earl  of  Craven,  directed  that,  after  his  own  death,  the  income  of  the  property  should 
Ibe  applied  in  keeping  the  buildings  thereon  in  a  tit  state,  for  the  use  and  relief  of 
'such  of  the  poor  of  the  four  specified  psirishos  as  should  be  visited  with  the  plague. 
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during  their  sickness,  and  till  their  recovery  and  no  longer,  and  the  propei'ty  was  also  I 
to  be  used  as  a  burying-place  for  the  dead  of  the  same  parishes  dying  of  such  sickness, 
and  to  and  for  no  other  use,  intent  or  purpose  whatsoever.  The  propertj%  therefore, 
is  subject  and  liable  to  be  used  as  a  pest  house  and  burying-ground  whenever  the 
plague  shall  reappear;  but  until  the  plague  shall  so  reappear,  there  is  a  resulting 
trust  in  favour  of  the  donor  and  his  heirs,  or  those  claiming  under  or  through  him. 
The  object  of  the  gift  was  not  a  general  charitable  purpose,  but  a  particular  piu-pose, 
[400]  contingent  upon  a  certain  event,  which  has  not  happened  ;  if  it  should  ever 
happen,  the  trust  will  then  arise.  The  application  of  the  rents  and  the  mode  of 
dealing  with  the  property  have  been,  from  1687  to  the  present  time,  the  same  as  nuw, 
and  have  proceeded  all  along  upon  the  footing,  that  if  ever  the  plague  should  reappear, 
the  property  should  be  applied  for  the  benefit  of  the  poor  of  the  four  parishes  as 
directed  by  the  gift.  They  cited  Attorncii-dcneral  v.  The  Bishop  of  Oxford  (1  Bro.  C.  C. 
'444,  n.) ;  Attorncii-Oeneral  v.  Boulthee  (2  Ves.  jun.  380) ;  Attorney-General  v.  Gouhliiig 
(2  Bro.  C.  C.  428) ;  Corhyn  \.  French  (4  Ves.  418) ;  Attorneiz-Gencral  v.  IVhitchurch 
(3  Ves.  141) ;  Mogiiridije  v.  Thackwell  (7  Ves.  36) ;  Mills  v.  Farmer  (19  Ves.  485  ;  S.  C. 
1  Mer.  55) ;  Stansjielil  v.  Hahergham  (10  Ves.  273) ;  Ilaberi/ham  v.  I'incent  (2  Ves.  jun. 
204)  ;  Attorneii-General  v.  The  Mayor  of  Bristol  (2  Jac.  &  W.  294,  313);  Cherry  v.  Mutt 
(1  Myl.  &  Cr.  123). 

The  Master  of  the  Rolls  reserved  judgment. 

Fell.  11.  The  Master  of  the  Kolls  [Sir  John  Komilly].  This  case  turns  on  the 
construction  of  the  Act  of  Parliament.  Undoubtedly,  where  there  is  any  obscurity  in 
the  Act  of  Parliament  regulating  a  charity,  you  may  refer  to  the  original  endowment 
to  remove  that  obscurity.  I  am  of  opinion  that,  on  the  construction  of  those  docu- 
ments, the  land  in  question  is  held  on  trust  for  charitable  purposes.  To  this  extent 
I  concur  in  the  argument  of  counsel  that,  if  the  gift  to  the  charity  be  really  a 
springing  use,  that  is  if  the  gift  to  charity  is  not  to  take  efiect  until  a  particular 
event  occurs,  a  resulting  trust  exists  in  favour  of  the  donor  and  his  heirs,  until  the 
charity  arises ;  and,  therefore,  as  far  as  [401]  that  argument  goes,  I  am  in  favour  of 
the  Defendant,  and  think  that  he  is  entitle<l  to  the  full  beneht  of  it.  If,  therefore, 
the  proper  construction  of  this  Act  of  Parliament  is  this :  that  no  charitable  trust  is 
imposed  on  the  property  until  the  plague  shall  appear  in  this  country,  I  am  then  of 
opinion  that  there  is  a  resulting  trust  in  favour  of  the  donor  and  his  heirs,  and  that 
they  are  entitled  to  the  profits  arising  from  the  property  until  that  event  arises.  I 
say  the  Act  of  Parliament,  because  it  regulates  this  case,  though,  no  doubt,  the  deed 
may  properly  be  referred  to,  but  only,  as  I  have  stated,  for  the  purpose  of  construing 
any  portions  of  the  Act  of  Parliament  which  may  be  ambiguous  or  obscure  in  them- 
selves. But  my  opinion  is  that,  in  fact,  there  is  no  substantial  distinction  between 
the  deed  of  1687  and  the  Act  of  Parliament. 

I  now  proceed  to  examine  both  of  them  for  the  purpose  of  ascertaining  what  are 
the  trusts  affecting  this  land.  The  trusts  imposed  by  the  deed  of  1687  were  these : — 
In  the  first  place,  during  the  life  of  the  earl,  the  donor,  he  reserved  to  himself  the 
life  interest,  with  full  power  to  deal  with  the  lands  as  he  pleased  ;  and,  subject  to 
that,  upon  his  death,  the  trust  was  not  merely  to  devote  the  land  to  the  purpose  of 
relieving  persons  infected  with  the  plague,  whensoever  the  plague  should  arise,  but  it 
created  a  present  trust,  in  the  meantime,  and  before  that  event  arose,  to  preserve  the 
land  in  such  a  state  that  it  might  be  proper  for  the  reception  of  persons  who  might 
be  infected  with  the  plague. 

In  my  opinion  the  words  are  clear.  I  think  there  are  two  distinct  trusts  specified 
in  this  deed  :  one  of  them  is  to  preserve  the  property  in  a  state  ready  at  any  time  to 
receive  patients,  and  the  other  is  to  receive  the  persons  infected  when  the  plague  should 
arise.  [402]  If  that  be  the  true  construction,  it  appears  to  me  impossible  to  say  that 
there  was  not  always  a  present  existing  charitable  trust.  It  is  a  present  existing 
charitable  trust  if  a  person,  having  followeil  all  the  formalities  prescribed  by  the 
Statute  of  Mortmain,  gives  land  to  trustees  to  be  preserved  in  the  particular  state 
required  for  any  particular  charity,  whensoever  that  particular  thing  shall  arise,  and 
directs  that  it  shall  be  applied  to  no  other  purpose  whatsoever.  Now,  what  are  the 
words  ?  [His  Honor  read  them.]  There  is  nothing  whatever  to  shew  that  that  is 
to  be  done  at  a  future  remote  period ;  on  the  contrary,  it  is  to  be  done  from  and  after 
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the  death  of  the  earl.  The  property  is  therefore  immediately  to  be  supported, 
preserved  and  maintained  in  such  a  state  that  it  may  ho  applied  for  the  relief  and 
support  of  the  poor  visited  with  the  plague,  and  as  a  place  set  apart  for  them,  and 
severed  from  the  well  and  uninfected  part  of  the  community,  and  "for  a  burying- 
place  for  the  dead."  Suppose  it  had  ended  there  ;  there  would  have  been  a  complete, 
perfect,  distinct  and  separate  trust  for  preserving  this  land  always  for  that 
purpose. 

The  next  is  this  :  [His  Honor  read  the  passage,  p.  393|  There  is  a  separate 
trust,  that  is  to  say  whenever  the  occasion  should  arise,  to  allow  the  parishes 
immediately  to  apply  the  premises  for  the  benefit  of  the  poor  of  those  parishes.  The 
first  trust  is  to  preserve  it  in  a  fit  state  for  the  parishes,  in  fact,  to  preserve  it  as  a 
pest  hospital,  and  to  do  this  out  of  the  rents  and  profits  of  the  lands  :  and  whenever 
the  plague  should  appear,  to  allow  the  poor  to  be  taken  there. 

It  is  obvious  that  the  trusts  would  have  been  completely  defeated  if  the  property 
were  allowed  to  be  built  over.  It  would  no  longer  be  a  building  proper  for  the 
reception  of  the  poor  infected  with  the  plague,  nor  [403]  could  they  be  kept  severed 
from  the  "well  and  uninfected  "  portion  of  the  community. 

It  was  argued  that  the  expression  "  houses  to  be  erected  thereon  "  shewed  that  the 
donor  contemplated  that  fresh  houses  should  be  built  there.  That  is  not  very 
material,  because  it  is  made  perfectly  clear  by  the  Act  of  Parliament ;  but  even  on 
this  I  should  consider  that  it  referred  either  to  such  buildings  only  as  the  earl  himself 
should  put  on  it  during  his  lifetime,  which  he  had  the  power  of  doing,  or  to  any 
reinstatement  of  any  proper  pest  house  itself ;  that  is  to  say,  the  hospital  for  infected 
people,  if  that  should  become  necessary  at  any  future  period.  What  took  place  in 
1732  is  not  a  matter  of  very  great  importance  ;  but,  as  far  as  it  goes,  it  confirms  the 
view  which  I  take  of  this  case.  I  think  the  parishes  took  a  correct  view  of  the 
construction  of  this  deed  when  they  gave  instiuctions  in  1732  for  an  application  to 
the  Court  of  Chancery,  for  an  injunction  to  restrain  the  erection  of  any  buildings,  in 
the  shape  of  dwelling-houses,  or  shops,  or  the  like.  In  fact  it  was,  in  my  opinion,  a 
breach  of  trust,  when  any  houses  whatsoever  were  built  upon  it ;  for,  by  no  possibility 
could  the  trusts  originally  prescribed  by  the  original  deed  be  carried  into  effect,  if 
fresh  houses  were  built  upon  the  land. 

It  is  also  to  be  observed  that,  in  the  original  deed,  no  profits  are  spoken  of  at  all, 
except  rents  and  profits  to  be  applied  for  the  purpose  of  keeping  it  in  repair.  It  is 
true  it  says  "out  of  the  rents  and  profits."  In  that  respect  there  is  a  very  slight 
variation  between  the  deed  and  the  Act  of  Parliament.  It  says  "  out  of  the  rents  and 
profits ; "  and  it  seems  to  anticipate  that  all  the  rents  and  profits  would  be  required 
for  that  purpose,  for  it  expressly  directs  that  they  shall  be  employed  for  no  [404] 
other  purpose  whatsoever.  If  it  were  supposed  that  the  place  could  only  be  inhaliited 
by  a  surgeon  and  by  such  attendants  as  would  probably  be  required  for  the  purpose  of 
tending  the  sick  when  the  plague  arose,  the  small  rents  derived  fiom  the  property 
and  from  the  depasturing  of  the  land  would  not,  in  all  probability,  be  more  than 
sufficient  (at  all  events  in  the  early  time)  for  the  purpose  of  duly  preserving  the 
buildings  then  erected  on  the  three  acres,  in  such  a  state  as  would  make  them  fit  for 
the  reception  of  infected  poor  persons. 

Now,  what  took  place  in  1732  was  this  :  the  parishes  gave  directions  that  a  bill  be 
filed  in  Chancery  foi'  an  injunction  to  restrain  the  building  of  any  houses  upon  it ; 
and  thereupon  Lord  Craven  entered  into  a  compromise  ;  he  had  negotiated  long  before, 
but  he  now  entered  into  a  compromise  with  the  parishes,  which  was  carried  into  etlect 
by  means  of  an  Act  of  Parliament.  It  is  important  to  observe  what  their  claim  was 
at  the  time  this  compromise  was  entered  into.  The  claim  which  was  made  by  the 
parishes  was  this ;  that  Lord  Craven  was  bound  to  preserv  e  the  land  exactly  in  the 
state  in  which  the  earl  left  it,  except  so  far  as  might  be  necessary  to  keep  the  pest 
house  and  buildings  in  repair.  They  disputed  the  right  to  erect  any  building  what- 
ever on  the  premises,  and  to  settle  that  matter,  the  Act  of  Parliament  was  passed, 
which  transferred  the  trusts  to  the  three  acres  at  Craven  Hill  at  Uayswater.  Before 
I  proceed  to  inquire  what  those  were,  it  is  important  to  observe  that  the  Cra\eii 
family  have  been  doing  exactly  the  very  thing  at  Bayswater,  the  right  to  do  which 
was  contested  at  Carnaliv  Market,  and  to  avoid  the  determination  of  which  question 
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and  for  the  benefit  of  the  Craven  family,  the  Act  of  Parliament  was  passed,  transferring 
the  trust  to  another  place. 

[405]  I  thiow  out  of  consideration,  therefore,  as  a  matter,  in  my  opinion,  of  no 
moment,  the  fact  that  very  considerable  rents  were  actually  received  between  17"_*"2  luid 
1732,  when  Lord  Craven  was  doing  that  which  the  parishes  contested  his  right  to  do  ; 
namely,  building  houses,  and  erecting  shops,  and  doing  various  matters  which  wi-i  e 
beneficial  for  the  owners  of  the  land. 

Then  the  Act  of  Parliament  passes.  It  recites  exactly  what  bad  taken  place  ;  it 
recites  the  original  deed,  it  recites  the  Acts  which  have  occurred,  it  makes  a  loni:  i. ,  ii  il 
with  respect  to  the  property  to  be  taken  in  exchange.  Then  it  proceeds  thus  :  it  i  - 
that — [see  page  394].  There  is,  therefore,  a  recit;il,  that  the  intention  was  to  put  this 
new  piece  of  land  exactly  in  the  same  situation  as  the  old,  and  certainly  the  Act  "f 
Parliament  appears  to  me  to  have  done  so.  If  I  am  right  in  the  construction  which  I 
put  on  the  original  deed,  the  first  trust  imposed  on  it  was,  to  preserve  it  always  in  a 
fit  and  proper  state  for  the  instantaneous  reception  of  persons  infected  with  the  plagiif. 
Thereupon  there  is  a  conveyance  of  this  property  to  the  uses  following  [see  page  3;t."j]. 
It  was  thereby  enacted  anil  declared,  that  the  trustees  and  their  heirs  "should  .^tand 
and  be  seised  of  and  in  the  premises  thereby  limited  in  use  to  them  as  aforesaid, 
upon  trust,"  to  do  what^— [His  Honor  read  the  passage,  anli;  p.  395].  In  fact, 
following  the  words  of  the  original  deed.  That  appears  to  me,  again,  to  be  a  plain 
trust,  arising  the  moment  the  Act  of  Parliament  passed,  and  that  the  land  was  vested 
in  the  trustees,  to  keep  it  and  preserve  it  in  a  state  for  the  reception  of  persons  infected 
by  the  plague  and  for  no  other  purpose  whatsoever,  that  is  to  say,  to  have  built  on  it 
such  a  building  as  was  agreed  on  for  that  purpose,  which  should  be  a  fit  and  proper 
hospital  for  the  reception  of  persons  infected  by  the  plague,  [406]  and  a  proper  place 
for  the  residence  of  medical  officers,  and  then  surrounded  with  a  precinct,  not  connected 
with  any  adjoining  houses  but  inclosed  by  a  wall,  and  set  apart,  so  that  the\'  should 
be  separated  from  the  rest  of  the  community.  That  was  the  original  and  first  trust 
which  was  imposed  on  it.  Then  it  goes  on  exactly  in  the  same  words — [see  page  396]. 
There  is  nothing  there  to  limit  the  use  and  occupation  thereof  to  the  time  of  infection. 
It  is  for  the  use  and  occupation  of  the  persons  who  are  to  attend  to  them  during  the 
time  of  the  infection,  but  the  apparent  and  obvious  meaning  is,  that  it  was  to  be 
applied  for  the  use  of  persons  who  were  to  be  resident  in  it  and  ready  to  attend  to 
persons  at  the  time  of  the  infection,  whenever  it  occurred.  Then  comes  the  next  trust; 
"  And  also  that  they  the  said  trustees  should,  for  ever  thereafter,  during  such  times 
as  the  said  parishes  or  any  of  them  should  be  visited  with  the  plague,  permit  and  suffer 
the  churchwardens  "  to  convert  the  premises  for  the  purpose  of  the  poor  who  were 
infected  with  the  plague  [see  page  396]. 

Supposing  that  as  soon  as  this  Act  had  passed,  Lord  Craven  had  covered  this  place 
over  with  houses,  it  is  obvious  that  the  first  trust  would  have  been  completely  destroyed, 
and  the  object  of  having  a  place  ready  for  the  reception  of  persons  infected  with  the 
plague,  and  severed  from  the  rest  of  the  community,  could  not  have  been  carried  into 
effect. 

It  is  to  be  observed  also,  that  this  land  is  vested  in  trustees  to  permit  Lord  Craven 
to  build  these  particular  specified  buildings  upon  it,  and  for  the  other  specified  purposes, 
but  "  for  no  other  purpose  whatsoever."  By  what  reasonable  or  fair  construction  can  it 
be  contended,  that  when  it  is  directed,  that  the  trustees  shall  permit  [407]  Lord  Craven 
to  put  a  building  of  a  particular  description  upon  it  for  certain  purposes,  and  "for  no 
other  purpose  whatsoever,"  they  can.  without  a  breach  of  trust,  permit  Lord  Craven  to 
cover  it  all  over  with  other  buildings,  for  his  own  use  and  benefit. 

It  is  obvious  that  this  very  thing  which  the  Craven  family  have  been  doing,  with 
respect  to  this  piece  of  land  at  Bayswater,  is  the  very  thing  the  right  to  do  which  was 
contested  with  respect  to  the  three  acres  at  Carnaby  Market,  and  which  (for  such  appears 
to  me  to  be  the  effect  of  the  compromise)  it  was  admitted  thev  had  no  right  to  do, 
and  therefore  it  was  transferred  to  another  piece  of  land,  in  order  that  such  other  piece 
of  land  might  be  duly  preserved  for  the  charity. 

As  I  have  before  stated,  I  go  along  with  the  Defendant's  counsel  to  this  extent — 
that  if  this  /iind  had  been  devoted  to  trusts  for  the  purpose  of  erecting  an  hospital, 
and  devotia{(  it  for  these  purposes,  when  and  as  soon  as  the  plague  appeared,  my  opinion 
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would  have  been,  that  there  was  a  resulting  trust  in  favour  of  the  donor  and  his  heirs  ; 
but,  in  my  opinion,  here  was  an  immediate  trust,  directing  its  immediate  application, 
and  putting  it  and  preserving  it  in  a  state  for  the  purpose  of  the  reception  of  persons 
infected  with  the  plague,  and  for  no  other  purpose  whatsoever. 

It  is  also  to  be  observed,  with  respect  to  the  application  of  the  rents,  the  expression 
is  a  little  more  strong  in  the  Act  than  in  the  deed.  In  the  deed,  it  is  "  out  of  the  rents," 
and  here  it  is  "  by  and  out  of  the  rents."  I  do  not  think  that  anything  turns  on  that ; 
because,  in  my  opinion,  the  expressions  are  equivalent  in  both  cases :  in  fact,  it  is,  in 
my  opinion,  a  direction  for  the  [408]  application  of  the  whole  of  the  rents ;  and 
there  is  no  direction  whatever  that  any  surplus  or  residue  should  be  applied  in  any 
other  manner. 

It  is  obvious,  that  if  I  am  right  in  this  view  of  the  case,  the  authorities  which  have 
been  cited  do  not  apply  to  this  particular  case.  In  the  case  of  The  Attonwij-Gcneral  v. 
IFlntchurch  (3  Yes.  1-tl),  which  is  a  leading  case  on  the  subject,  land  was  given  to  a 
particular  charitable  purpose  which  could  not  be  carried  into  effect.  The  Court  held, 
that  it  was  not  given  to  purposes  of  charity,  but  that  the  whole  failed.  Not  only  do 
I  concur  in  that  decision,  but  I  have,  on  several  occasions,  expressed  my  approbation 
of  that  view  of  the  law ;  and  I  am  certainly  prepared  to  follow  it.  But  who  can  say, 
when  this  deed  was  executed  or  the  Act  passed,  that  this  was  not  a  charitable  trust 
capable  of  being  performed — to  preserve  land,  with  an  hospital  on  it,  in  such  a  state, 
that  should  be  tit  for  the  reception  of  persons  ill  of  the  plague,  if  the  plague  should 
ever  occur  ;  and  if  it  were  ever  wholly  devoted  to  charity,  those  cases  do  not  apply. 
But  it  appears  to  me  that  if  this  were  a  present  gift,  it  is  a  distinct  charitable  purpose 
capable  of  Iseing  carried  into  effect.  No  doubt  if  the  plague  had  occurred  as  frequently 
subsequent  to  16G5  as  it  had  done  previously,  or  if  it  had  occurred  more  frequently, 
as  at  intervals  of  every  twenty  years,  no  question  whatever  would  have  arisen,  but 
the  land  would  always  have  been  preserved  in  a  state  for  the  reception  of  persons 
infected  with  the  plague,  and  when  the  plague  appeared,  they  would  immediately  have 
been  taken  to  this  place.  In  fact  it  is  only  the  interval  of  some  one  hundred  and  ninety 
years  which  has  occurred  since  the  plague  last  appeared  in  this  country  that  has  raised 
any  questions  [409]  whatever  about  it.  Who  can  say  that  the  disease,  properly 
speaking,  called  the  Oriental  Plague,  may  not  occur  again  ?  I  go  into  no  speculations 
of  what  constitutes  plague  or  not,  for  I  take  the  expression  in  the  strictest  possible 
sense  for  the  benefit  of  the  Defendant,  and  say  that  it  means  Oriental  Plague,  as  it  was 
known  when  it  visited  this  country  in  1665  ;  but  can  anybody  say  that  it  will  never 
arise  again  I  It  is  obvious  that  the  first  trust,  in  my  view  of  the  case,  has  been 
completely  neglected  by  the  present  state  and  condition  of  this  property,  and  that  it 
would  be  utterly  impossible,  if  the  plague  were  to  break  out  at  the  present  moment, 
instantaneously  to  convey  a  set  of  infected  persons  to  any  place  on  this  ground  fit  to 
receive  them,  and  have  them  properly  attended  to.  In  my  opinion,  the  first  trust  was 
to  preserve  this  land  in  such  a  state  that  this  might  be  done,  and  to  apply  the  proceeds 
of  the  land  for  that  purpose. 

Undoubtedly,  as  it  appears  to  me,  the  proposal  made  by  the  Craven  family,  or  by 
the  Earl  of  Craven,  which  was  mentioned,  would  not  have  satisfied  that  condition  at 
all.  If  I  am  right  in  the  view  I  take  of  this  case,  the  parishes  were  entitled  to  the 
three  acres  in  Carnaby  Market,  and  they  were  entitled  to  have  them  preserved  in 
that  state,  unless  it  was  found  that  by  the  power  of  this  Coui-t,  it  might  be  applied 
for  a  similar  purpose  in  a  more  beneficial  manner  ;  but  that  land  was  entirely  devoted 
to  charity.  By  a  compromise,  sanctioned  by  the  Legislature,  thej'  substituted  three 
other  acres  for  that  purpose.  Those  three  other  acres  have  been  applied  by  the 
Craven  family  exactly  in  the  manner  the  right  to  do  which  was  disputed,  and,  in  my 
opinion,  properly  disputed,  at  an  early  [>art  of  the  last  century.  Is  the  same  thing 
to  go  on,  by  the  substitution  of  a  [410]  fresh  piece  of  land  :  because  it  is  obvious 
that  it  would  be  merely  giving  a  piece  of  land  nominally  ;  It  would  be  gradually 
getting  further  oft'  from  the  parishes,  and  it  would  l)e  gradually  getting  covered  wuth 
buildings,  and  it  would  never  be  in  a  state  in  which  it  could  be  applied  for  the  recep- 
tion of  the  infected  poor :  and  to  contend  that  the  trust  is  satislieil  by  telling  persons 
who  take  houses  there,  that  they  are  to  go  out  at  a  moment's  notice,  if  persons  are 
brought  there  infected  with  the  plague,  is  simply  idle,  for  there  could  be  no 
possibility  of  enforcing  such  a  contract,  if  entered  into. 
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Having  arrived  at  the  conclusion  that  the  whole  of  this  land  was  devoted  Id 
charity,  from  the  termination  of  the  life  of  the  first  i]arl  Craven,  and  that  it  is  so 
devoted  at  this  moment,  the  next  question  is,  in  what  way  it  is  proper  to  ap])ly  it. 
The  point  which  I  have  determined  is  this:  that  the  interest  of  the  Craven  family  in 
this  land  is  nothing,  that  they  are  entitled  to  no  benefit  in  it  whatever,  but  that  tin' 
whole  of  it  belongs  to  the  charity.  The  next  question  is  how  it  is  to  be  best  appli.d 
to  carry  into  ettect  the  objects  of  the  fouiKier,  and  whether  that  would  be  Ix  -i 
performed  by  restoring  the  ground  to  what  it  was  before,  that  is  to  .say,  making  ,v 
waste  of  the  three  acres  at  Bayswater  and  Craven  Hill,  with  the  pest  house  in  the 
middle,  or  whether  it  would  be  better  emplo^'ed,  for  the  real  purpose  of  the  foumlci, 
by  taking  the  property  and  employing  it  for  the  erection  and  founciation  of  an  hospital, 
in  some  convenient  situation,  for  the  reception  of  persons  who  might  be  infected  with 
the  plague  (if  ever  the  event  should  arise),  and  in  the  meantime,  for  persons  who  ai  .• 
afflicted  with  any  infectious  or  contagious  disorder. 

That  is  the  general  view  I  take  of  this  case,  and  therefore  I  propose  to  make  smh 
a  declaration  as  will  [411]  enable  the  Defendants  to  take  the  opinion  of  a  Superior 
Court,  by  wholly  excluding  their  interests,  and  to  declare  that,  in  my  opinion,  the 
whole  of  the  land  is  devoted  to  charity.  I  will  then  refer  the  matter  to  Chambers,  to 
consider  in  what  manner  the  trusts  of  the  founder  can  be  best  carried  into  effect,  or 
as  near  thereto  as  may  be. 

I  must  direct  an  account  of  the  rents  of  the  property  from  the  time  of  filing  the 
information.  I  presume  that  counsel  will  not  ask  for  any  directions  respecting 
lasting  improvements.  If  they  do,  they  are  entitled  to  it ;  but  any  allowance  for 
lasting  improvements  can  only  be  for  such  as  were  made  during  the  period  of 
accounting  for  the  rents. 


[412]    Ferkand  v.  The  Corporation  of  Bradford.    Jan.  31,  1856. 
[Followed,  Stone  v.  Corporation  of  Ycoril,  1876,  1  C.  P.  D.  700  ;  2  C.  P.  1).  99.] 

The  clauses  of  "The  Waterworks  Clauses  Act,"  1847,  arc  applicable  to  "lands  and 
streams,"  in  the  same  manner  as  those  of  "The  Lands  Clauses  Consolidation  Act" 
are  applicable  to  "lands;"  and  in  the  mode  of  compensation,  the  same  distinction 
is  taken  between  "lands  and  streams  taken  and  used"  and  "lands  and  streams 
injuriously  affected." 

The  diversion  of  a  stream  is  a  "  taking  and  using  it "  within  the  meaning  of  the  8.Tth 
section  of  the  Lands  Clauses  Consolidation  Act,  which  is  incorporated  in  the 
Waterworks  Clauses  Act,  and  before  such  diversion  can  be  made,  the  value  of  the 
stream  must  be  ascertained  and  secured  to  the  owners  of  the  land  through  which  it 
passes. 

Whether,  by  diverting  a  stream,  the  river  into  which  it  used  to  flow  is  "  injuriously 
affected,"  or  "  taken  and  used,"  qiuere. 

This  was  a  motion  for  an  injunction,  to  restrain  the  Corporation  of  Bradford  from 
diverting  or  continuing  to  divert  a  natural  stream  called  the  Swain  lioyd  stream,  or 
taking  or  using  any  of  the  water  thereof,  until  the  purchase-money  or  compeu.sation 
should  be  ascertained  and  paid,  or  such  deposit,  by  way  of  security,  made,  and  such 
bond  given,  as  required  by  the  S.ith  section  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  and,  until  all  questions,  as  to  reserving  some  part  of  the 
water  for  domestic  and  agricultural  purposes  (other  than  irrigation)  should  have  been 
settled. 

The  Swain  Royd  stream,  after  flowing  through  lands  not  belonging  to  the  Plaintiff, 
enters  his  lands,  which  are  situate  in  the  neighbourhood  of  Bradford,  below  a  place 
called  Swain  Royd  Bottom,  and  continues  to  flow  through  them,  either  under  the 
same  name,  or  under  the  name  of  the  Cottingby  Beck,  until  it  enters  the  river  Aire. 

By  the  5  &  6  Vict.  c.  vi.,  the  Bradford  Waterworks  Company  was  incorporated 
and  authorized  to  construct  works  for  supplying  the  town  of  Bradford  with  water. 
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By  the  Bradford  Waterworks  Act,  1854  (17  &  18  V'iet.  c.  cxxix.),  the  company  was 
dissolved,  and  the  Acts  re-[413]-lating  to  it  repealed,  and  it  was  thereby  enacted  that 
"The  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16)  (except  the 
pro^asions  as  to  conversion  of  borrowed  money  into  capital),  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  and  the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  0.  17),  should  be  incorporated  therein  ;  that  the  proprietors  of  shares, 
&c.,  in  the  dissolved  company  should  be  incorporated  by  the  name  of  the  Bradford 
Waterworks  Company  ;  and  the  estates,  rights,  privileges  and  liabilities  of  the  old 
company  should  be  vested  in  and  binding  on  the  new  company.  That  it  should  be 
lawful  for  the  new  company  to  construct  waterworks  and  alter,  &c.,  the  same,  in  the 
line  and  on  the  levels,  and  upon  the  lands  delineated  on  the  plan  and  sections,  and 
described  in  the  book  of  reference  deposited  with  the  Clerk  of  the  Peace  for  the  West 
Eiding  of  the  County  of  York,  and  to  enter  upon,  purchase,  take,  and  use,  such  of  the 
lands,  buildings,  streams  and  waters,  mentioned  in  the  plan  and  book  of  reference,  as 
should  be  necessary,  or  to  agree  for  and  take  a  grant  of  any  easement,  right,  &c.,  over 
the  same,  and  to  take  from  such  streams  of  water  as  the  companj'  might  require  : 
provided  always,  that,  in  constructing,  &c.,  the  works,  the  deviations  should  not 
exceed  the  limits  shewn  on  the  plan,  and  three  feet  from  the  said  levels."  The  Act 
then,  after  reciting  (section  128)  that  the  Swain  Koyd,  thereby  authorized  to  be 
appropriated,  Howed  through  the  estates  of  the  Plaintiff  till  it  fell  into  the  river  Aire, 
enacted  that  the  company  should  make  compensation  to  the  Plaintiff  for  the  diversion 
of  the  stream,  such  compensation,  if  not  ascertained  and  paid  within  one  calendar 
month  from  the  commencement  of  such  diversion,  to  bear  lawful  interest  till  paid  ; 
and  in  Ciise  any  difference  should  arise  touching  the  amount  of  such  compensation,  or 
as  [414]  to  the  necessity'  of  reserving,  for  the  domestic  and  agricultural  purposes  of 
the  Plaintiff's  estates,  other  than  irrigation,  a  portion  of  the  waters  of  the  stream,  as 
therein  provided,  the  amount  of  compensation  and  quantity  (if  any)  should  be 
ascertained  as  provided  by  the  Lands  Clauses  Consolidation  Act,  1845,  for  settling 
cases  of  disputed  compensation. 

By  the  Bradford  Corporation  Waterworks  Act,  1854  (17  &  18  Vict  c.  cxxix.),  the 
Bradford  Waterworks  Company  were  authorised  to  sell  the  works  to  the  Corporation 
of  Bradford,  and,  on  the  execution  of  the  conveyance,  all  their  powers,  authorities, 
rights,  privileges  and  liabilities  were  to  be  vested  in  and  binding  on  the  Corporation. 

A  subterraneous  conduit,  leading  fiom  another  spring  to  the  waterworks,  passes 
under  the  Swain  Koyd  stream  at  Swain  Royd  Bottom,  above  the  place  where  the 
stream  enters  the  Plaintiff's  lands.  Previous  to  1855  the  Bradford  Waterworks 
Company  diverted  the  water  of  the  Swain  Royd  stream,  by  means  of  a  channel  or 
culvert,  opened  through  the  bank  and  passing  into  the  conduit,  nearly  at  the  point 
where  the  Swain  Koyd  stream  passes  over  it.  This  diversion  was  made  with  the 
consent  of  the  Plaintiff;  and  the  company  were  bound,  by  a  written  agreement,  dated 
22d  October  1852,  on  the  determination  thereof  by  the  notice  as  therein  mentioned, 
to  restore  the  stream  to  its  original  channel,  and  replace  the  banks  in  their  original 
state.  On  the  5th  of  August  1854  the  Plaintiff  gave  notice  to  determine  the 
agreement,  and  the  culvert  was  stopped  up  in  June  1855. 

In  1855  the  Corporation  opened  negociations  with  the  Plaintiff  for  the  purchase 
of  the  Swain  Royd  stream,  which  were  broken  off  in  November  of  that  year. 

[415]  On  Saturday,  the  22d  December  1855,  the  town  clerk  wrote  to  the  Plaintiff 
a  letter,  stating  that  the  Corporation  had  determined  to  divert  the  Swain  Royd,  and 
that  the  water  would  be  taken  into  the  conduit  at  the  end  of  the  ensuing  week,  and  that 
the  Plaintiff  should  be  informed  of  the  exact  time  when  the  appropriation  would  take 
place,  in  order  that  the  interest  upon  the  compensation  to  be  awarded  to  him  might 
be  computed  fairly  ;  and,  on  the  same  day,  he  sent  the  Plaintiff  another  letter  to  the 
same  effect,  and  also  a  similar  letter  to  the  Plaintiffs  agent. 

On  Monday,  the  24th  December,  the  Corporation,  without  further  communication 
with  the  Plaintiff,  diverted  the  whole  of  the  stream  into  the  conduit,  and  no  water  of 
the  stream  had  since  Howed  through  the  Plaintiff's  lands.  This  diversion  was  also 
made  at  a  point  below  the  limits  of  lateral  deviation  allowed  by  the  Act,  and  was, 
therefore,  more  injurious  to  the  I'laintitf  by  intercepting  water  of  which  he  would 
otherwise  have  had  the  benefit.     On  the  25th  December  the  Plaintiffs  agent  wrote 
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a  letter  to  the  town  cleik,  disputing  the  right  of  the  Corporation  to  divert  the  streams, 
without  complying  with  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  in- 
corporated in  tho  Waterworks  Clauses  Act. 

The  Corporation,  on  the  27th  December,  served  the  Plaintitt"  with  notice,  that  tho 
stream  was  required  for  the  purposes  of  the  Act,  and  requested  him  to  deliver  a 
statement  of  the  interest  claimed  by  him  within  twenty-one  days,  and  if  not,  or  if  an 
agreement  could  not  be  made,  they  would  issue  a  warrant  to  summon  a  jury  to  assess 
the  amount.  A  correspondence  then  took  place,  but  with  no  result,  and  the  Plaintiff 
filed  his  bill  and  now  moved  for  an  injunction. 

[416]  The  liSth  and  following  clauses  of  the  Lands  Clauses  Consolidation  Act, 
respecting  notice  to  persons  whose  lands  the  promoters  of  an  undertaking  propose  to 
purchase,  the  demand  of  the  particulars  of  their  interest  and  claims  in  respect  thereof, 
and  the  mode  of  settling  the  compensation  for  the  same,  and  for  damage  to  lands 
"  injuriously  affected  "  by  the  undertaking,  and  the  !S4th  and  j^Oth  clauses  as  to  the 
determining  and  depositing  in  the  bank  the  purchase-money  or  compensation,  and 
giving  the  bond  thereby  required,  were  referred  to,  and  the  notice  given  by  the  town 
clerk  to  the  Plaintitf,  dated  the  27th  December,  was  objected  to  as  irregular.  The  6th 
section  of  the  Waterworks  Act,  in  which  the  words  "  lands  and  streams  "  are  used  in  , 
place  of  the  corresponding  word  "  lands  "  in  the  Lands  Clauses  Consolidation  Act,  i 
was  also  referred  to,  as  were  also  the  4 1st,  43d  and  l"28th  sections  of  the  Bradford 
Waterworks  Act. 

Mr.  R.  Palmer  and  Mr.  H.  Cadman  Jones,  in  support  of  the  motion,  contended 
that  the  stream,  being  a  natural  stream,  the  Plaintiff  had  a  right,  subject  to  the 
provisions^of  the  several  Acts  of  Parliament,  to  the  use  of  it  in  its  natural  state.  That 
if  the  Defendants  required  to  take  and  use  the  stream  for  the  purposes  of  their  water- 
works, their  proper  mode  of  proceeding  to  effect  their  object  was  clearly  pointed  out 
to  them  by  the  85th  section  of  the  Lands  Clauses  Consolidation  Act,  incorporated  in 
the  Bradford  Waterworks  Act.  That  the  S4th  section  of  the  Lands  Clauses  Consolida- 
tion Act  prevented  the  promoters  of  an  undertaking  from  entering  on  the  land  of  any 
person  without  his  consent,  until  the  provisions  of  the  85th  section  had  been  complied 
with,  that  is,  till  the  purchase-money  or  compensation  for  the  lands  had  been  ascer- 
tained and  deposited  in  the  bank,  and  a  bond  given  to  secure  it ;  and  that  then  the 
W'aterworks  Clauses  Act  made  that  provision  applicable  to  streams,  [417]  the  words 
"  lands  and  streams  "  being  used  in  the  latter,  instead  of  "  lands  "  in  the  former.  That 
the  Defendants  not  having  done  so,  ought  to  be  restrained  by  the  injunction  of  this 
Court. 

Mr.  Lloyd  and  Mr.  Currey,  mntrti.  The  Corporation  of  Bradford  have  no  private 
purpose  to  serve,  l)ut  the  rights,  privileges  and  duties  given  to  and  imposed  upon 
them  are  vested  in  them  for  a  public  purpose,  which  they  are  bound  to  carry  out. 
[The  Master  of  the  Rolls.  The  question  is,  does  the  Lands  Clauses  Con- 
solidation Act  apply — if  it  does,  why  not  follow  it  ?]  The  84th  and  85th  sections  of 
that  Act  are  inapplicable  to  water ;  water  is  not  a  hereditament.  [The  Master  of 
the  Rolls.  I  can  see  no  difference  between  it  and  a  right-of-way.]  Besides,  those 
sections  are  modified  by  the  128th  section  of  the  Bradford  Waterworks  Act,  into  which 
they  were  incorporated,  and  this  section  gives  special  directions  as  to  the  Plaintiffs 
compensation.  This  case  in  fact  rather  comes  under  the  65th  section,  by  which 
provi-sion  is  made  for  ascertaining  the  compensation  to  be  paid  for  lands  taken  by  the 
promoters,  for  which  "they  should  not  have  made  any  compensation."  Then  there  is 
a  difference  l)etween  the  cases  of  lands  taken,  and  lands  injuriously  affected  ;  and  in 
the  latter  case  it  is  not  obligatory  on  the  promoters  to  give  compensation  before  the 
lands  are  injuriously  affected ;  Hntton  v.  The  London  and  South-Jf'idern  L'aihcay 
Company  (7  Hare,  259) ;  Luter  v.  LoUqi  (7  Ad.  it  Ell.  124  ;  G  Nev.  &  M.  340 ;  2  Har. 
&  W.  122) ;  and  that  is  this  case.  Besides,  a  great  deal  of  public  injury  may  be  done 
by  sto])ping  the  diversion  of  the  stream,  without  any  corresponding  benefit  to  the 
Plaintiff,  and  that  is  always  considered  ;  Hun  v.  Tlte  Cork  and  Bandun  Eaihoay 
C'(w/(-[418]-^'"ny  (17  L.  T.  21).  Then  as  the  stream  maj'  be  taken  the  whole  way  down 
to  the  river  Aire,  the  Defendants  (if  the  Plaintiff'  be  right  in  his  contention)  must 
arrange  with  all  the  owners,  and  even  the  proprietors  along  the  Aire  may  be  in- 
juriously affected,  and  may  also  seek  for  compensation.     On  the  cases  of  Hare  v.  The 
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Cork  and  Jlamlim  laiilwaij  Coiajjuni/,  and  Huttun  v.  The  Lamhm  and  Soxdli- Western  Itailway 
Compami,  it  is  submitted  the  injunction  ought  to  he  refused. 

The  Mastkk  of  the  Rolls  [.Sir  John  Koinilly].  I  am  of  opinion  that  the 
Plaintiff  is  entitled  to  an  injunction  in  this  case.  Probably  there  is  something  in  this 
case  which  does  not  appear  before  the  Court,  which  has  led  to  a  discussion  which,  in 
the  result,  appears  to  be  rather  an  idle  one.  But  I  am  bound  to  decide  on  my  view 
of  the  construction  of  the  Acts  of  Parliament,  and  the  rights  of  the  parties ;  and  I 
will  explain  the  view  I  take  of  the  construction  of  them. 

The  case  of  lluthin  v.  Tlw  London  and  South-U'estern  Railway  Companrj  {1  Hare,  259) 
is  undoubtedly  law,  and  I  should  follow  it  if  I  thought  it  applied  to  this  case  ;  but,  in 
my  opinion,  there  is  a  distinction  between  the  two  cases.  The  distinction  taken  in 
that  case  is  very  applicable  to  the  present.  If,  for  the  purpose  of  the  undertaking 
and  in  making  the  works,  the  promoters  wish  to  take  the  property  of  another  person, 
they  cannot  do  so,  u.xcept  Ity  agreement  and  permission;  or,  having  ascertained  the 
value  of  it,  and  made  the  deposit,  or  giving  a  bond  according  to  the  condition 
specified  by  the  S.5th  section  of  the  Act  of  Parliament.  When  they  are  once  in 
possession  of  the  land,  if  they  do  anything  which  injuriously  affects  the  land  of  other 
[419]  persons,  then,  undoubtedly,  they  are  not  to  adopt  that  same  course,  but  when 
the  amount  of  damages  has  been  ascertained,  it  must  be  paid  by  the  persons  who 
cause  it.  But  by  this  clause  the  Lands  Clauses  Consolidation  Act  is  made  a  part  of 
this  Special  Act  of  Parliament,  as  far  as  it  is  applicable  ;  but  not  merely  that ;  the 
Waterworks  Clauses  Act  is  also  made  a  part  of  this  Act  of  Parliament  for  the  same 
purpose.  Now  the  Waterworks  Clauses  Act  re-enacts  the  clauses  of  the  Lands 
Clauses  Consolidation  Act,  Miilcm  verbis,  but  with  this  addition,  that  it  introduces  the 
word  "streams"  as  well  as  the  word  "lands."  Now  observe  how  that  alters  the  case  : 
it  enacts  "that  they  shall  make  to  the  owners  and  occupiers  of  and  all  other  parties 
interested  in  any  lands  or  streams,  taken  or  used  for  the  purpose  of  the  Special  Act 
or  injuriously  affected  by  the  construction  or  maintenance  of  the  works  thereby 
authorized,  or  otherwise  by  the  execution  of  the  powers  thereby  conferred,  full  com- 
pensation for  the  value  of  the  land  and  streams  so  taken  oi-  used,  and  for  all  damage 
sustained  by  such  owners,  occupiers  or  other  persons,  by  rea.son  of  the  exercise,  as  to 
such  land  and  streams,  of  the  powers  vested  in  the  undertakers  by  this  or  the  Special 
Act  or  any  Act  incorporated  therewith."  Now  this  clause  expressly  makes  the  same 
distinction  with  respect  to  the  streams,  which  the  Lands  Clauses  Consolidation  Act 
does  with  respect  to  lands,  that  is  to  say  :  if  you  take  the  stream  you  must  pay  the 
whole  price  of  it,  if  you  injuriously  affect  the  stream,  then  that  clause  does  not  apply. 
But  when  you  have  injuriously  aflf'ected  the  stream,  compensation  in  damages  must  be 
made,  in  accordance  with  the  ordinary  mode  :  so  that  the  distinction  is  quite  clear. 

It  is  suggested  that  this  stream  may  be  taken  the  whole  way  down  to  the  river  Aire. 
No  doubt  it  may,  [420]  and,  accordingly,  all  the  owners  of  the  stream  the  whole  way 
:  down,  whoever  they  may  be,  must  receive  full  compensation  for  their  property  which 
j  is  taken.  It  appears  in  the  present  case,  from  the  affidavits,  that  the  Plaintiff'  is  really 
i  the  only  occupier  (with  a  very  small  exception)  of  the  land  the  whole  wa}'  down  to 
i  the  river  Aire.  It  is  then  suggested  that  you  must  go  to  all  the  proprietors  of  the 
I  river  Aire.  This  clause  meets  that  very  objection  ;  and  it  is  exactly  the  distinction 
1  taken  in  the  case  of  Ilutton  v.  The  London  and  Sonth-U'eshrn  Jiaihmi/  Coinpuni/.  You 
I  may  injuriously  affect  the  river  Aire,  and  if  so,  you  must  make  compensation  to  all 
j  the  persons  injuriously  affected  thereby  ;  but  you  do  not  take  the  river  Aire  but  this 
i  particular  stream,  which  is  the  exact  distinction  specified  by  the  Waterworks  Clauses 
I  Act,  for  the  purpose  of  making  that  applicable  to  streams  which  the  Lands  Clauses 
;  Consolidation  Act  makes  api)licable  to  lands,  and  then  on  that  being  done,  the  Lands 
[Clauses  Consolidation  Act  applies. 

Now  to  illustrate  it  in  the  present  ca.se,  supposing  this  company,  by  agreement 
I  with  the  Plaintiff',  had  taken  the  principal  part  of  this  stream,  or  taken  so  much  of  it 
las  they  required,  an<l  had  afterwards  done  something  which  injuriously  aft'ected  tho 
'remainder  of  the  stream,  then  Jlulton  v.  Tlw  Lmdon  ami  South- Jl'tslern  Hailwaij  Company 
[would  have  applied,  and  then  he  could  not  have  come  for  an  injunction  to  restrain 
jthem  from  producing  this  injurious  effect;  but  here  the  Defendants,  in  the  creation 
;of  the  work,  are  taking  the  stream  itself,  they  are  doing  tho  very  thing  which  the 
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6th  clause  of  the  Waterworks  Clauses  Act  says  they  shall  not  do,  without  making 
full  compeiisiition  to  all  the  owners  of  it  or  occupiers  of  it,  unless  by  agreement.  That, 
in  m\-  ojiinion,  is  exactly  this  case. 

[421]  Then  it  is  suggested  to  me,  that  a  great  public  injury  might  be  done  by 
stopping  the  diversion  of  this  stream.  But  the  argument  comes  ill  from  the  mouth 
of  the  Bradford  Corporation,  who  .say,  that  the  course  to  be  taken  by  the  riaintiff 
is  very  easy,  for  he  has  nothing  to  do  but  to  a.scertain  the  amount  of  damage  and 
give  them  notice  of  the  amount,  and  that  in  twenty-one  davs,  if  they  do  not  take 
steps  to  assess  it,  they  will  be  obliged  to  pay  it.  Their  case  on  the  affidavits  i.s,  that 
they  themselves  have  not  adopted  and  cannot  take  this  course,  because  the  damage 
cainiot  be  ascertained  until  it  is  done.  But  if  he  can  ascertain  the  damage,  so  can 
the  Corporation,  and  they  might  at  an\'  time  before  the  hearing  of  this  motion  if 
they  had  thought  fit,  have  ascertained  what  the  amount  of  damage  was,  and  either 
have  deposited  it  or  have  given  a  bond  for  the  payment  of  the  amount.  But  yet, 
in  spite  of  that,  from  some  sort  of  feeling  between  these  parties,  which  it  is  impossible 
for  me  to  understand,  and  of  which  I  know  nothing,  this  case  has  been  brought  into 
Court  and  argued  for  the  most  uiniecessary  purpose  that  can  be  conceived,  it  being 
obvious  that  some  such  course  as  that  must  ultimately  be  taken.  I  can  only  deal 
with  the  case,  however,  as  it  comes  before  me  ;  and  upon  the  legal  construction  which 
I  put  on  the  Act  of  Parliament,  the  Plaintiff  is,  in  my  opinion,  entitled  to  the 
injunction. 

[422]    Ferrand  v.  The  Corporation  of  Bradford  (No.  2).    Feb.  8,  1856. 

[S.  C.  affirmed  on  appeal,  8  De  G.  M.  &  G.  93  ;  44  E.  K.  324 ;  25  L.  J.  Ch.  389 ; 
2  Jur.  (N.  S.)  360  ;  4  W.  K.  350.] 

The  Plaintiff'  having,  by  a  slip,  neglected  to  file  a  printed  bill  within  fourteen  days, 
in  pursuance  of  his  undertaking,  was  relieved  from  the  consequences  upon  payment 
of  the  costs  of  the  motion. 

A  written  bill  was  taken  off  the  file,  the  Plaintiff  having  omitted  to  file  a  printed 
copy  within  the  fourteen  days  prescribed  by  the  15  &  16  Vict.  c.  86,  s.  6,  and  the 
3d  General  Order  of  the  7th  of  August  1852.  It  being  proved  that  the  omission 
was  a  mere  slip,  and  that  printed  copies  of  the  bill  were  in  Court  and  in  the  hands 
of  counsel,  at  the  hearing  of  a  motion  for  an  injunction  within  the  fourteen  days, 
the  Court  ordered  that  the  written  bill  should  be  restored  to  the  file,  and  that  the 
printed  copy  should  be  received  at  the  liecord  and  Writ  Clerks'  Office  and  filed  as 
of  the  2d  of  February.  The  costs  of  the  motion  were  ordered  to  be  paid  by  the 
Plaintiff  to  the  Defendant,  and  notwithstanding  the  General  Order,  no  costs  of  suit 
were  to  be  taxed. 

In  this  case,  a  written  copy  of  the  bill  was  filed  on  the  19th  of  January  1856, 
with  an  undertaking  annexed  to  file  a  printed  copy  within  fourteen  days,  as  provided 
by  the  15  it  16  A'ict.  c.  86.  A  motion  for  an  injunction  was  made  by  the  Plaintiff 
on  the  24th  of  January,  which  stood  over  by  consent  till  the  31st,  when  an  order  for 
an  injunction  was  made,  which  had  since  been  duly  drawn  up,  passed  and  entered. 
At  the  hearing  of  the  motion,  a  printed  copy  of  the  bill  was  provided  for  the  use  of 
the  Court,  and  printed  copies  were  previously  furnished  to  the  Defendants'  solicitors 
or  agents,  and  were  delivered  to  the  Plaintiff's  counsel,  for  whom  no  written  briefs  of 
the  bill  were  made. 

The  fourteen  days  allowed  for  filing  the  printed  bill  in  this  cause  expired  on  the 
2d  of  February,  and  no  printed  copy  having  been  filed,  the  Clerk  of  Kecords  and 
Writs  took  the  written  copy  of  the  bill  off  the  file,  in  pursuance  of  the  3(1  General 
Order  of  7th  August  1852.  (Ordines  Can.  462.)  On  Tuesday,  the  5th  of  February, 
a  printed  copy  of  the  bill  was  presented  at  the  Record  and  Writ  Clerks'  Office  for 
filing,  but  refused  as  being  too  late. 

The  clerk  of  the  Plaintiffs  solicitors,  who  had  the  conduct  of  the  suit,  stated  by 
his  affidavit  that,  owing  [423]   to  the  illness  of  one  of  the  firm,  it  had   become 
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necessary  to  transfer  one  of  the  managing  clerks  of  the  Chancery  department  to 
supply  his  place.  This  and  the  illness  of  the  head  clerk  of  that  department  had 
occasioned  a  pressure  on  the  department,  and  hence,  though  it  was  his  duty  to  have 
filed  the  printed  copy,  he  had  omitted  or  overlooked  so  to  do. 

A  motion  was  now  made,  on  behalf  of  the  Plaintiff",  by  special  leave  of  the  Court, 
given  on  the  5th  for  the  7th  of  February,  that  the  Plaintiff  might  have  until  the 
11th  of  February  to  file  a  printed  copy  of  the  bill,  and  that  the  Clerk  of  Kecords 
and  Writs  might  restore  to  the  file  the  written  copy  of  such  bill,  filed  on  the  19th  of 
•January  last,  and  that  such  printed  copy,  when  so  filed,  might  be  treated  as  having 
been  filed  on  the  '2d  of  February,  and  that  all  proceedings  and  orders  taken  and 
made  in  the  cause  might  be  as  valid  and  efi'ectual  as  if  the  printed  copy  had  been 
filed  on  such  2d  day  of  February. 

Mr.  K.  Palmer  and  Mr.  H.  Cadman  Jones,  in  support  of  the  motion,  contended 
that  the  omission  to  file  the  copy,  being  a  mere  slip,  the  Court  ought  to  grant  the 
indulgence  asked.  [The  M.\stek  of  the  Rolls.  I  have  been  considering  the  case, 
and  I  think  if  it  is  a  mere  slip,  the  Plaintiff  ought,  on  payment  of  the  costs,  to  be 
allowed  to  mend  it.  If  I  did  not  allow  this,  the  only  consequence  would  be  this  : 
that  the  Plaintiff  would  put  the  same  bill  on  the  file  to-morrow,  renew  the  motion 
for  an  injunction  the  dav  after,  and  reswear  all  the  affidavits.  What  struck  me  was 
this  :  the  bill  was  really  printed,  and  copies  were  in  Court  at  the  time  the  motion 
was  heard.  The  only  question  is,  whether  the  General  Order  of  the  Court  is  imperative 
on  me,  so  that  I  cannot  order  the  bill  to  be  filed  nunc  pro  tunc.]  [424]  One  of  the 
same  series  of  orders  (No.  xlvi.)  relates  to  the  power  of  the  Judge,  and  it  says 
■expressly,  "that  the  power  of  the  Court  to  enlarge  or  abridge  the  time  for  doing  any 
4Ct  or  taking  any  proceedings  in  any  cause  or  matter,  upon  such,  if  any,  terms  as  the 
justice  of  the  case  requires,  is  unaffected  by  these  orders,"  and  therefore,  if  the  Court 
thinks  fit  to  enlarge  the  time,  it  may  do  so.  Suppose  the  solicitor  on  the  record  had 
died,  it  would  be  impossible,  if  he  had  been  personally  attending  to  the  business,  that 
the  thing  could  be  done.  [The  Master  of  the  Rolls.  It  is  not  an  enlargement 
lof  the  time  which  is  required,  for  the  time  has  gone  by,  it  is  to  make  a  special  order 
respecting  the  matter.  The  omission  might  have  been  occasioned  by  some  sudden 
[illness  of  the  person   who  had  the  charge  of  the  suit,  but  here  there  was  a  mere 

Mr.  Lloyd  and  Mr.  Currey,  for  the  Defendants.  The  question  is  one  rather  of 
jjurisdiction  and  power.  If  the  Court  thinks  it  has  jurisdiction  to  make  the  order 
lasked,  the  question  would  be,  what  order  should  be  made  with  regard  to  the  costs ; 
[because  the  M  General  Order  of  the  7th  August  185l'  has  given  the  Defendants  in  the 
Isuit  a  vested  right  to  the  costs  of  it.  They  now  have  what  is  equivalent  to  an  order, 
to  be  paid  all  these  costs  of  the  suit.  The  words  are  (Ordines  Cati.  462),  "and  the 
IPlaintiff  in  the  suit,  or  his  solicitor,  who  shall  have  personally  undertaken  to  file  such 
printed  copy,  shall  pay  to  the  Defendant  all  the  costs  incurred  by  him  in  the  suit, 
isuch  costs  to  be  taxed  by  the  Taxing  Master,  without  further  order,  upon  production 
'to  him  of  the  certificate  of  the  Clerk  of  Records  and  Writs  that  a  printed  copy  of  the 
bill  has  not  been  filed  pursuant  to  such  undertaking,  and  to  be  recoverable  in  like 
I  maimer  as  costs  ordered  to  be  [425]  paid  l)y  a  party  in  a  suit  to  another  party  in 
I  a  suit  are  now  recoverable."  If  then  the  order  now  proposed  to  be  made  were  an 
'order  nunc  jiro  tunc,  the  .3d  General  Order  would  have  effect ;  and  under  the  General 
|Order,  there  is  now  a  direction  for  the  Defendants'  costs  to  be  taxed  and  paid. 
jThere  ought  therefore  to  be  an  application  to  discharge  the  existing  order 

The  Ma.stek  of  the  Rolls  [Sir  John  RomillyJ.  I  do  not  mean  the  costs  of 
suit  to  be  taxed  and  paid.  I  do  not  know  in  what  form  the  order  ought  to  l)e  made  ; 
I  but  I  mean  it  to  be  treated  in  the  same  way  as  if  the  bill  had  been  filed  on  the 
1 2d  February.  I  was  in  hopes  that  an  order  would  be  taken  by  consent,  and  that  I 
1  should  have  been  relieved  from  any  difficulty  ;  but  that  not  being  so,  I  must  take  the 
j responsibility  on  myself,  and  make  the  order.  I  think  I  have  power  to  do  so.  The 
J  Defendants  must  have  the  costs  of  the  motion. 

I  It  was  ordered  that,  notwithstanding  the  time  limited  by  the  General  Orders  of 
Ithe  7th  day  of  August  1K.")2  had  expired,  the  written  bill  filed  on  the  19th  day  of 
iJanuary  last,  which  had  been  taken  off  the  file,  pursuant  to  that  order,  should  be 
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restored  to  the  file,  aiul  that  a  priiiteil  copy  of  the  liill  should  lie  received  and  tiled  as 
of  the  2d  day  of  February  1856;  and  it  was  ordered,  that  the  Plaintiff  should  ]iay 
unto  the  Defendants  their  costs  of  this  application  ;  and,  notwithstanding  the  (General 
Order,  no  costs  were  to  lie  taxed  or  paid  to  tlie  Defendants,  by  reason  of  a  print<'d, 
copy  of  the  bill  not  havitig  been  actually  filed  on  or  bcfoie  the  id  dav  of  February 
1856. 

Note. — The  Defendants  appealed,  but  the  decision  was  affirmed  by  the  Loiiis 
Justices  on  the  19th  of  February  1856.     [8  De  G.  M.  S:  G.  93.] 

[426]    FoKi)  v.  The  Earl  of  Chesterfield  (No.  3).    Feb.  22,  1856. 

[Principle  adopted,  Batten,  ProJ/iti  <f-  Scott  v.  Dartmouth  Harbour  Commissioners,  1890, 
45  Ch.  I).  612.     For  previous  proceedings,  see  S.  C.  16  Beav.  516 ;  19  Beav.  428.]    ; 

In  an  administration  suit,  all  proper  and  necessary  parties  have  their  costs  prior  to 
the  administration  of  the  fund.  But  in  suits  by  mortgagees  to  ascertain  priorities 
upon  an  estate  or  upon  a  fund  produced  by  it,  after  the  proper  costs  of  the  PlaintifT 
are  paid,  the  costs  of  the  other  incumbrancers  are  added  to  their  securities,  and 
paid  in  the  order  of  their  priorities. 

Mr.  Buncombe  had  mortgaged  his  estates  to  the  Karl  of  Chesterfield  (16  Beav. 
516  ;  19  Beav.  428),  who  sold  them  under  a  power  of  sale.  The  incumbrances  on  the 
estate  were  very  numerous,  and  before  the  purchases  had  been  completed  the  Plaintilf 
Mr.  Ford,  one  of  the  puisne  incumbrancers  on  the  estate,  instituted  this  suit  against 
the  other  incumbrancers  and  some  of  the  purchasers,  to  secure  the  surplus  fund, 
and  praying  that  the  priorities  and  amounts  of  the  several  incumbrancers  upon  the 
residue  of  the  purchase-moneys  might  be  ascertained  and  the  residue  distributed 
accordingly. 

There  were  about  seventy  Defendants  to  the  suit,  and  there  was  a  small  but 
immaterial  part  of  the  estate  unsold. 

By  the  decree,  made  in  1853,  it  was  referred  to  Chambers  to  ascertain  what 
incumbrances  there  were  affecting  the  residue  of  the  purchase-money  or  the  heredita- 
ments remaining  unsold  and  their  respective  priorities,  and  what  was  due  to  them 
respectively. 

The  Chief  Clerk  certified  the  priorities  of  six,  in  which  the  Plaintiff  was  not 
included,  and  stated,  "that  in  the  prosecution  of  the  decree,  certain  charges  and 
incumbrances,  which  were  set  forth  in  the  schedule,  had  been  claimed,"  and  as  the 
above  six  incumbrances  "considerably  exceeded  the  fund  in  Court,  no  adjudication 
had,  for  the  present,  been  finally  made  upon  such  charges  [427]  and  incumbrances." 
The  conse([uence  was  that  the  Plaintiff  had  no  interest. 

Mr.  F^llett  and  Mr.  Southgate,  for  the  Plaintiff,  asked  for  his  costs  of  suit,  and 
this  was  scarcely  contested,  for  the  proceedings  of  the  Plaintiff  had  secured  most  of 
the  purchase-moneys,  which  were  in  some  considerable  risk. 

Mr.  R.  Palmer  and  Mr.  Amphlett,  for  the  Earl  of  Chesterfield. 

Mr.  Lloyd,  Mr.  Giffard,  Mr.  Joyce,  Mr.  Cairns,  Mr.  Bagshawe,  Mr.  Humphry,  Mr. 
Bristowe,  Mr.  Walford,  Mr.  Hobhouse,  Mr.  C.  Hall,  Mr.  Selwyn,  Mr.  Jessell,  Mr. 
Kowcliffe,  Mr.  Wickens  and  Mi'.  Drewry,  for  the  Defendants. 

It  was  contended  on  the  part  of  the  incumbrancers  subsequent  to  the  six,  that 
the  costs  of  all  parties  must,  in  the  first  instance,  be  paid  out  of  the  fund,  and  that 
the  remaining  fund  would  then  be  divisible  amongst  the  incumbrancers,  according  to 
their  priorities. 

JFldte  V.  The.  BUhnp  of  Peterborough  (Jacob,  402) ;  Kenebel  v.  Scrafton  (13  Ves.  370); 
Armstrong  v.  Storer  (14  Beav.  535)  ;  3  DanielFs  Pr.  (pp.  18,  62)  were  the  authorities 
relied  on. 

The  Master  of  the  Kollh  [Sir  John  Korailly].  I  will,  in  the  first  place,  dispose 
of  the  question  of  costs,  which  has  been  very  much  discussed  on  this  occasion. 

I  hold  the  settled  rule  and  practice  of  this  Court,  and  one  which  I  have  acted  on 
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ill  a  great  number  of  [428]  cases,  to  be  that  in  a  suit  for  the  administration  of  an 
estate,  all  the  proper  and  necessary  parties  are  paid  their  costs  in  the  first  instance, 
and  before  the  fund  is  administered.  Bat  where  the  suit  is  by  a  mortgagee  or  for  the 
benefit  of  mortgagees  to  ascertain  priorities  upon  an  estate  or  upon  a  fund  which  is 
the  produce  of  the  estate  (after  the  payment  of  such  costs  as  may  be  proper  to  the 
Plaintiff,  in  the  first  instance,  where  all  persons  obtain  the  benefit  of  the  suit),  the 
costs  of  the  mortgagees  are-  added  to  their  mortgage  securities.  I  have  always 
considered  that  to  be  the  decision  in  ir/iiti-  v.  The  BUhop  of  Peterborough  (Jacob,  402), 
and  on  reading  the  judgment  I  find  nothing  in  it  to  contradict  that  view  of  the  case. 
It  does  not  appear  that  any  third  incumbrancer  appeared  on  that  occasion.  It 
undoubtedly  appears,  from  a  report  of  a  former  stage  of  the  case,  that  there  were 
subsequent  incumbrancers  (3  Swanst.  109);  but  what  part  they  took  does  not  appear, 
and  all  that  was  asked  for,  in  that  case,  was  the  costs  of  the  Plaintiff.  Kenebel  v. 
Srrdfton  (13  Ves.  370)  is  referred  to  as  an  authority  for  the  proposition,  that  the  costs 
of  all  the  incumbrancers  are  to  be  first  paid.  I  am  of  opinion  that  it  is  no  authority 
for  that  purpose. 

The  question  came  before  Vice-Chancellor  Wigram  in  Hepworth  v.  Heslop  (3  Hare, 

485),  which  was  a  creditor's  suit,  the  mortgagee  came  in  under  the  decree,  and  .said 

he  would  consent  to  a  sale  of  the  property  free  from  incumbrances.     The  question 

was  whether  the  costs  of  the  sale  were  to  be  paid  prior  to  the  principal,  interest  and 

costs  of  the  mortgage,  and  Sir  James  Wigram  determined  they  were  not,  but  that  the 

mortgagee,  who  was  no  party  to  the  suit,  and  had  merely  consented  to  the  sale  free 

from   incumbrances  for  the  benefit  of   the  [429]   estate,  was   entitled,  out  of   the 

purchase-money,  to  be  paid  his  principal  and  interest  and  costs  in  the  first  instance. 

,  The  Vice-Chancellor  refers   to  Kenehel  v.   ScrafUm,    and    says    (3    Hare,    487),    "  If 

Kenehel  v.  Scraflon.  be  an  authority  to  the  contrary,  it  will,  as  far  as  my  experience 

goes,  be  found  to  have  been  overruled  in  practice,  for  which   Upperton  v.  HanUon  (7 

iSim.  444)  and  Ahhiilge  v.  JTeslhrook  (5  Beav.  188)  are  authorities.     In  Tipping  v.  Power 

;(1  Hare,  410)  I  had  occasion  to  consider,  but  not  to  decide  this  point,  and  I  then 

;  satisfied  myself  that  the  mere  circumstance  that  a  mortgagee  concurred  in  a  sale  would 

,  not  deprive  him  of  the  ordinary  rights  of  a  mortgagee  as  to  costs.     There  must  be 

Isonie  special  circumstances  to  produce  that  effect." 

1  I  refer  to  that  case  for  the  purpose  of  shewing  that  it  is  a  mistake  to  suppose  that 
ithe  case  of  Kenehel  v.  Scrafton  establishes  such  a  proposition  as  that  which  Mr.  Daniell 
(3  Daniell's  Pr.  (1st  ed.)  18-62)  in  his  book  seems  to  have  considered.  Certainly  that 
'has  not  been  the  practice,  as  far  as  I  am  aware,  either  during  my  own  practice  at  the 
'Bar  or  since  I  have  had  to  administer  justice  from  this  seat. 

i  With  respect  to  my  decision  in  Artnstrong  v.  Storer  (14  Beav.  535)  it  was  distinct 
jfrom,  and  is  perfectly  reconcileable  with,  Hepivorth  v.  Iledop.  In  that  case  the 
; mortgagee  might,  if  he  had  pleased,  have  enforced  his  mortgage  ;  but,  instead  of 
that,  he  filed  a  bill  for  the  administration  of  the  estate.  The  consequence,  I  said, 
was  that,  as  he  had  exercised  his  optiiiii  and  adopted  that  cour.se,  he  must  be  held  to 
■have  done  so,  knowing  the  usual  rules  of  the  Court,  and  that  the  costs  of  the  adminis- 
|tration  of  an  [430]  estate  must  be  paid  in  the  first  instance  and  before  he  was  entitled 
to  be  paid  his  mortgage  debt. 

!  I  am  of  opinion,  in  this  case,  that  the  Plaintiff"  must  be  allowed  his  costs  of  the 
[suit :  and  that,  after  that,  the  costs  of  all  the  mortgagees  and  the  incumbrancers 
must  be  added  to  their  securities  ;  that  is  the  manner  in  which  this  fund  must  be 
lidministered. 

Note.— See  Barnes  v.  Racster,  1  Y.  &  C.  C.  C.  401. 

[430]     Re  BRir.HT's  TKfST.s.     Feb.  25,  26,  29,  1856. 

[S.  C.  25  L.  J.  Ch.  449  ;  2  Jur.  (N.  S.)  300  ;  4  W.  K.  381.] 

rVhere  two  charges  on  a  chose  in  action  are  contained  in  one  deed,  and  a  notice  is 
given  to  the  trustees  which  specifies  one  only,  the  trustees  have  not  constructive 
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notice  of  the  contents  of  the  deed,  so  that  notice  of  both  the  charges  is  to  be  imputed  ! 
to  them. 
A.,  having  a  contingent  reversionary  interest  in  a  fund  vested  in  trustees,  sold  and : 
assigned  a  portion  of  it  to  B.     The  assignment  contained  a  covenant  on  the  [jart  of 

A.  to  insure  his  life  against  the  contingency,  and  to  pay  the  premiums,  and,  in 
default,  to  charge  the  fund  therewith.  B.  gave  the  trustees  notice  of  the  deed  so 
far  as  related  to  the  purchase  only,  but  not  .is  regarded  the  charge  for  the  insurance. 
Held,  that,  as  to  subsequent  incumbrancers  on  the  fund  who  had  given  due  notice, 

B.  had  priority  to  the  extent  only  of  his  purchase,  and  not  in  respect  of  the  charge 
for  insurance. 

Under  the  will  of  the  testator,  Mr.  Bright,  on  the  decease  of  Mary  Bright,  would, 
if  then  living,  become  entitled  to  one-fourth  of  the  residuary  estate,  consisting  of 
£5910  consols  and  £GG30,  bs.  Reduced. 

By  an  indenture,  dated  the  14th  of  March  1838,  Mr.  Bright,  in  consideration  of 
£450,  assigned  to  Dr.  Kennedy  .so  much  of  his  one-fourth  of  the  residuary  personal 
estate  as  should,  on  the  day  of  such  share  vesting  in  Mr.  Bright,  be  equal  to  the  sum 
of  £923,  3s.  sterling.  And  Mr.  Bright  thereby  covenanted  with  Dr.  Kennedy  to 
insure,  in  the  name  and  for  the  use  of  Dr.  Kennedy,  the  sum  of  £950,  to  be  paid  to 
Dr.  Kennedy  in  the  event  of  the  death  of  him,  Mr.  Bright,  in  the  [431]  lifetime  of 
Mary  Bright,  and  to  pay  the  premiums  necessary  for  keeping  the  policy  on  foot ;  and 
that  in  case  Mr.  Bright  should  neglect  to  pay  such  premiums  regularly,  it  should  be 
lawful  for  Dr.  Kennedy  to  pay  the  same,  and  Mr.  Bright  would  repay  the  amount, 
with  interest,  and  in  default,  that  the  amount  thereof  should  be  a  charge  upon  the  one- 
fourth  share  of  the  residuary  personal  estate,  and  the  same  was  thereby  charged  with 
the  payment  thereof  accordingly. 

On  the  ■-'4th  March  1838  Dr.  Kennedy  gave  notice  to  the  trustees  of  the  fund  of 
so  much  of  the  security  as  related  to  the  purchase  of  £923,  3s.  sterling,  but  no 
reference  was  made,  in  such  notice,  to  the  covenant.  The  notice  required  the  trustees 
to  pay  to  Dr.  Kennedy  on  the  decease  of  Maiy  Bright,  if  Mr.  Bright  should  be  then 
living,  so  much  of  the  one-fourth  part  of  the  two  sums,  as  should,  on  the  day  of  its 
vesting  in  possession  in  Mr.  Bright,  be  equal  to  the  sum  of  £923,  3s. 

In  December  1851  Mr.  Bright  mortgaged  the  one-fourth  of  the  fund  to  Mr.  Money 
for  £250,  and  in  May  1852  he  further  mortgaged  it  to  Miss  Ponsford  for  £250,  and 
notices  of  these  incumbrances  were  served  on  the  trustees. 

Dr.  Kennedy  paid  £458  for  keeping  up  the  policy,  and  he  claimed  this  sum,  in 
priority  over  the  securities  of  Mr.  Money  and  Miss  Ponsford,  by  virtue  pf  the  covenant 
contained  in  his  security. 

Mr.  Roupell  and  Mr.  C.  C.  Barber,  for  Miss  Ponsford,  and 

Mr.  Octavius  J.  Williamson,  for  Mr.  Money.  The  charges  and  incumbrances 
rank  acccording  to  the  priorities  of  the  notices  to  the  trustees  ;  but  the  notice  of  Dr. 
Kennedy,  having  been  confined  to  one  of  his  two  [432]  charges,  his  priority  is  limited 
to  that  one  charge,  and  he  is  bound  by  his  representations  as  to  its  extent.  It  is  to 
be  observed  that  this  is  not  a  mortgage  of  the  whole  one-fourth  of  the  fund  to  secure 
a  mortgage  debt,  with  an  auxiliary  security,  but  it  is  a  purchase  and  transfer  of  a 
particular  portion  of  that  fund,  namely,  the  sum  of  £923,  3s.  The  doctrine  of  notice 
is  that  it  reduces  the  fund  into  possession,  so  far  as  is  possible  in  the  case  of  a 
reversionary  interest ;  it  is  taking  possession  by  converting  the  trustee  of  the  assignor 
into  a  trustee  for  the  assignee  ;  but  this  is  limited  by  the  extent  of  the  notice ;  for 
otherwise,  subsequent  incumbrancers  would,  on  making  inquiries,  be  misled  by  the 
terms  of  the  notice.  The  case  is  the  same  as  if  this  covenant  had  been  by  a  separate 
deed,  and  this  is  not  a  case  of  constructive  notice. 

Mr.  R.  Palmer  and  Mr.  C.  Hall,  for  Dr.  Kennedy.  The  rule  is  settled  that  notice 
of  a  deed  is  notice  of  its  contents.  The  covenant  to  insure  is  auxiliary  to  the  security, 
and  the  case  is  the  same  as  that  of  a  mortgage,  where,  under  a  notice  of  the  mortgage, 
the  mortgagee  would  be  entitled  to  all  that  is  secured  by  it  as  interest,  further 
advances  and  costs.  Priority  is  given  to  the  first  incumbrancer  giving  notice,  in  order 
to  protect  a  subsequent  mortgagee,  but  if  he  inquires  of  the  trustees,  and  finds  that 
the  fund  is  affected  by  a  deed,  he  is  then  bound  to  proceed  to  inquire  as  to  its  contents. 
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The  parties  have  not  been  misled.  The  charge  of  Dr.  Kennedy  is  not  of  a  portion  of 
the  stock,  but  a  sum  raisable  out  of  the  whole  fund.  [The  Master  of  the  Rolls. 
If  a  party  who  has  purchased  one-half  of  a  fund  had  given  notice  that  he  had  purchased 
one-third,  would  he  not  be  bound  by  that  statement  ?]  That  is  a  different  case  ;  but 
even  a  general  notice  that  he  has  a  mortgage  on  the  trust  fund  would  do.  [The 
Master  of  the  Rolls     I  think  so.] 

[433]  The  object  of  notice  is  not  to  create  a  registry  of  the  incumbrances,  but  to 
warn  a  purchaser  of  the  existence  of  some  charge,  and  to  put  him  upon  his  guard  to 
make  inquiry.  In  a  mortgage  of  houses,  there  is  usually  a  covenant  to  insure  and  a 
charge  on  the  property  for  the  amount ;  surely  a  notice  of  the  mortgage  would  be 
effectual  as  to  the  charge  for  insurance. 

Mr.  Roupell,  in  reply,  referred  to  Money  v.  Jonhm  (15  Beav.  372)  as  to  the 
obligations  of  parties  to  make  good  their  representations. 

The  following  cases  were  cited  : — Hamilton  v.  lioijse  (2  Sch.  &  Lef.  327) ;  Drysdale 
V.  Mace  (2  Smale  &  G.  25);  Ex  parte  Hennessey  (1  Con.  &  L.  559);  JVilhraham  v. 
Live,^ey  (IS  Beav.  206);  JFikle  v.  Gibson  (1  H.  L.  Cas.  605);  Peacock  v.  Burt  (Coote's 
Mortgages,  App.  693) ;  JFare  v.  Lord  Egmont  (4  De  G.  M.  &  G.  460) ;  Foster  v. 
Cockerel}  (3  CI.  &  Fin.  456);  Gibson  v.  Ingo  (6  Hare,  112,  124);  Jones  v.  Smith 
(1  Phillips,  253) ;  Penny  v.  JFatts  (1  Mac.  &  Gor.  150) ;  Dearie  v.  Hall  (3  Russ.  1). 

The  MA.STER  of  the  Rolls.     I  will  consider  this  case. 

The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  The  question  on  this  petition, 
\vhich  is  in  the  nature  of  a  cause,  for  it  is  a  petition  under  the  Trustee  Relief  Act, 
and  comes  on  upon  the  certificate  of  the  Chief  Clerk,  is  this — whether  the  notice 
jiven  by  Dr.  Kennedy  to  the  trustees  of  his  charge  on  a  chose  in  action  is  sufficient 
i,o  postpone  subsequent  incumbrancers  who  advanced  [434]  their  money  without 
knowledge  of  this  covenant  to  keep  up  the  insurance.  Dr.  Kennedy  has  advanced 
£458,  and  the  question  is,  whether  he  is  entitled  to  add  that  to  the  previous  sum  of 
£923,  3s.  and  to  have  the  whole  paid  out  of  the  one-fourth  of  the  residue  to  which 
Mr.  Bright  became  entitled  on  the  death  of  the  tenant  for  life. 

It  is  contended  that  notice  of  the  deed  is  notice  of  all  its  contents,  and  that  notice 
)f  a  general  charge  by  the  deed  would  have  been  sufficient,  and  have  made  persons 
jound  to  see  to  the  extent  of  the  charge.  I  concur  in  this,  but  the  notice  of  this 
deed,  accompanied  with  a  statement  of  its  contents,  which  is  erroneous,  does  not 
lecessarily  give  a  person  notice  of  the  real  contents  of  the  deed.  The  case  of  Jones 
f.  Smith  (1  Phillips,  244)  shews  this:  there  Smith  being  about  to  take  a  transfer  of 
i  mortgage  on  Jones's  estate,  and  to  make  him  a  further  advance,  was  told  that  a 
iettlement  had  been  made  on  his  marriage,  but  that  it  related  to  the  wife's  fortune, 
uid  (lid  not  include  the  mortgaged  property.  The  statement  turned  out  to  be  false, 
or  the  settlement  did  include  it;  yet  it  was  held  that  Smith,  who  had  acted  bond  fide, 
iiad  not  constructive  notice  of  the  contents  of  the  settlement.  Can  there  be  any 
listinction  where  a  deed  affects  two  particular  subjects,  and  it  is  stated  that  it  only 
.iffects  one  of  them?  Suppose  a  person  had  two  distinct  funds  in  the  hands  of  the 
'•ame  trustee,  and  had  charged  the  two  funds  by  the  same  deed,  so  that  a  charge  of 
£500  affected  one  fund  and  X400  the  other.  Both  charges  being  created  by  one 
leed,  would  notice  to  the  trustees  that  one  fund  was  charged  be  notice  that  the  other 
|vas  charged  also  because  they  were  both  created  by  the  same  deed  ?  I  am  of  opinion 
|t  would  not;  the  fact  of  the  two  charges  being  united  in  one  [435]  deed  instead  of 
iD  two  could  make  no  difference.  If  two  distinct  properties  were  charged  with  one 
inortgage  by  two  deeds  it  would  not  differ  from  its  being  done  by  one  deed.  Assume, 
I  herefore,  that  in  this  case  the  covenant  creates  a  separate  and  distinct  charge  on 
'  eparate  and  distinct  sums  of  money,  then,  I  am  of  opinion,  that  notice  that  £923,  3s. 
I  if  it  had  been  sold  for  £950  was  not  notice  of  a  separate  and  distinct  charge,  which 
jOuld  not  affect  subsequent  incumbrancers  without  notice  of  it.  The  question  then 
;3,  was  this  a  separate  and  distinct  charge  or  something  tantamount  to  it,  or  was  it 
1.  covenant  ancillary  to  the  enforcement  of  the  primary  charge  of  £923,  3s.  and  intro- 
duced to  make  it  available?  because,  if  it  was,  I  am  of  opinion  that  notice  of  the  deed 
[i  notice  of  all  that  was  properly  necessary  for  the  enforcement  of  the  charge.  I 
jhiiik  that  this  was  a  separate  and  distinct  charge  on  the  property.  It  is  in  fact  a 
I  ifferent  species  of  contract,  which,  in  its  operation,  includes  funds  not  affected  by 
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the  transaction  mentioned  in  the  notice.  j£9"23,  3s.  were  sold  by  Mr.  Bright,  an( 
therefore  notice  was  given  thiit  the  one  fourth  of  the  share  of  £5910  consols,  am 
X6630  three  per  cents.  Reduced,  was  diminished  by  £923,  3s.  Then  to  this  was  addei 
a  covenant  by  which  the  remainder,  and  not  the  £923,  3s.  sold  out  and  out,  wa- 
charged  with  the  premiums  of  the  policy  of  assurance.  This  afl'ects  a  distinct  part  o 
the  one-fourth  of  the  residue,  which  the  trustee  and  the  persons  applying  to  him  hai 
reason  to  believe  to  be  unincumbered. 

Suppose  the  case  had  been  that,  independent  of  this  £923,  38.,  Mr.  Bright  hari 
owed  Dr.  Kennedy  a  sum  of  money  and  had  said,  "I  will  insure  my  life  and  pay  th» 
premiums,  and  if  I  should  neglect  to  pay  them,  you  shall  have  a  charge  on  tht 
remainder  of  this  trust  fund,"  can  anybody  doubt  that  this  would  have  been  ; 
separate  [436]  and  distinct  traii.saction  affecting  a  separate  and  distinct  sum  ol 
money,  in  respect  of  which  a  separate  and  distinct  notice  would  be  required  .'  Is  ii 
altered  by  the  circumstaTice  that  it  was  all  done  together  J     I  am  of  opinion  it  is  not. 

It  is  obvious  that  this  covenant  is  not  ancillary  to  enforcing  payment  of  thi 
£923,  3s.  It  does,  in  fact,  make  a  different  species  of  contract,  because  it  secures  : 
sum  to  Dr.  Keiniedy  free  from  any  contingency. 

The  result  is  that,  in  my  opinion,  this  is  a  mortgage,  to  the  extent  of  thi 
premiums  paid  on  the  policy,  on  the  remainder  of  the  share  of  the  property  not  sold 
by  reason  of  its  being  a  separate  and  independent  covenant,  not  neces.sarily  connectec 
with  the  former  charge  ;  and  that  due  notice  of  it  not  having  been  given,  it  is  invalii 
as  against  subsequent  incumbrancers.  It  is  as  if  Dr.  Kennedy  had  said  "there  it 
nothing  more  due  to  me,"  for  I  think  that  the  assertion,  by  a  mortgagee,  that  hi> 
chai'ge  is  of  a  particular  amount,  is  an  assertion  that  the  charge  does  not  go  beyond 
that  amount. 

In  respect  of  £458  Dr.  Kennedy  must,  therefore,  be  postponed  to  the  other  and 
subsequent  incumbrancers.  I  shall  make  the  order  for  the  division  of  the  fund 
according  to  this  order  of  priority. 


[437]     Truell  r.  Tysson.     March  6,  7, 1856. 
[S.  C.  2.5  L.  J.  Ch.  801  ;  2  Jur.  (N.  S.)  630 ;  4  W.  R.  409.] 

A  testator  being  seised  of  an  estate  in  remainder,  subject  to  the  life-estate  of  A.  B.. 
devised  it  to  C.  D.  for  life,  with  remainder  in  strict  settlement,  and  empowered 
the  trustees  to  sell  it,  with  the  consent  of  the  tenant  for  life  "  entitled  in  posses- 
sion "  under  his  will.  A.  B.  surrendered  his  life-estate  to  C.  D.  to  enal)le  the 
trustees,  with  C.  D.'s  consent,  to  sell.     Held,  that  they  could  make  a  good  title. 

Distinction  between  accelerating  powers  to  charge  and  powers  of  sale. 

William  Henry  Stacpoole  was  seised  in  remainder  in  fee  of  the  Clanville  Lodge 
estate,  subject  to  the  life-estate  of  Jane  Stacpoole,  the  widow  of  Hugh  Stacpoole.  By 
his  will,  dated  in  1845,  William  Henry  Stacpoole  devised  it  to  trustees  in  fee,  upon 
trust  to  pay  certain  annuities,  with  remainder  to  his  wife  for  life,  with  remainders  in 
strict  settlement. 

And  he  declared  that  it  should  be  lawful  for  his  ti'ustees,  "  with  the  consent  in 
writing  of  the  tenant  for  life  or  tenant  in  tail,  for  the  time  heing  entitled  in  jwsseMim, 
under  the  limitations  thereinbefore  contained,  if  adult,"  and  if  not,  then  at  their  own 
discretion,  to  sell  the  property,  and  for  that  purpose  to  revoke  the  subsisting  uses, 
and  give  valid  receipts  for  the  purchase-money.  The  proceeds  were  to  be  laid  out  in 
lands  to  be  settled  to  the  same  uses. 

The  testator  died  in  1847. 

The  special  case  stated  "  that  an  advantageous  offer  for  the  purchase  of  the  said 
Clanville  Lodge  estate  having  been  made,  the  Defendant  Jane  Stacpoole,  at  the 
request  of  the  Plaintiffs  (the  trustees),  and  in  order  to  enable  them  to  e.xercise  the 
power  of  .sale  contained  in  the  will  of  William  Henry  Stacpoole,  consented  to  and 
did  accordingly,  prior  to  the  contract  hereinafter  recited,  duly  surrender  and  merge 
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in  the  freehold  ami  reversion  of  the  hereditametits,  the  estate  to  which  Jane  Stacpoole 
was  entitled  therein  for  her  life  under  the  will  of  Hugh  Stacpoole." 

[438]  "Such  surrender  and  merger  were  absolute  anrl  hand  fide,  although,  as 
aforesaid,  made  for  the  purpose  of  facilitating  a  sale.  The  said  Jane  Stacpoole  is 
still  living. 

"The  Plaintiff's  have  since  the  surrender  and  merger,  with  the  consent  in  writing 
of  the  widow  of  the  said  William  Henry  Stacpoole,  as  the  person  for  the  time  being 
entitled  in  possession  under  the  limitations  contained  in  the  will  of  William  Henry 
Stacpoole,  contracted  and  agreed  with  the  Defendant  for  the  absolute  sale  to  him  of 
the  Clanville  Lodge  estate,  in  fee-simple,  at  the  price  of  £9000. 

"The  sum  of  £9000  is  a  full  and  ample  price  for  the  purchase  of  the  said 
hereditaments. 

"  An  objection  has  been  taken  by  the  Defendant  as  to  the  validity  of  the  proposed 
exeicise,  by  the  Plaintiffs,  of  the  power  of  sale  during  the  lifetime  of  the  said  Jane 
Stacpoole." 

The  (|uestion,  on  this  special  case,  for  the  opinion  of  the  Court  was  whether  the 
Plaintiffs  could,  with  the  consent  of  the  widow  of  William  Henry  Stacpoole,  and 
during  the  life  of  the  widow  of  Hugh  Stacpoole,  e.xercise  the  power  of  sale  and 
revoke  the  uses  of  the  will  and  appoint  new  ones. 

Mr.  Dart,  for  the  Plaintiffs.  Under  the  circumstances  stated  in  this  special  case, 
the  Plaintiffs  can  make  a  good  title  under  the  power  of  sale.  The  purchaser  relies  on 
the  doctrine  stated  in  Sugden's  Powers  (vol.  1,  p.  354  (6th  ed.) ),  relative  to  powers  of 
charging.  He  says,  [439]  "  It  frequently  happens  that  powers  are  given  to  parties 
to  be  exercised  by  them  when  in  the  actual  possession  of  the  estate.  In  some  cases 
it  would  be  desirable  that  the  power  should  be  given  so  as  to  enable  the  party  to 
e.vecute  it,  although  his  remainder  has  not  fallen  into  possession,  and,  at  the  same 
time,  .so  as  not  to  accelerate  the  charge  under  the  power.  Sometimes,  when  a  person 
in  remainder  has  been  desirous  to  execute  his  power  as  if  in  possession,  it  has  been 
attempted  to  put  the  party  in  a  situation  to  do  so,  by  accelerating  the  possession  of 
his  estate.  Mr.  Butler  observes,  that  in  one  case  it  is  clear  that  this  will  answer  the 
object  intended  ;  that  is,  where  A.  is  tenant  for  life,  with  the  immediate  remainder 
(without  any  limitation  to  trustees)  to  B.  for  life,  with  a  power  for  B.  to  jointure 
when  in  possession.  Here,  if  A.  surrenders  to  B.,  B.  is  to  all  purposes  in  possession 
of  the  estate,  and,  therefore,  in  a  situation  to  exercise  his  powers.  But  he  adds,  that 
where  there  is  an  intermediate  estate  this  never  can  be  relied  on.     If  it  is  expressed 

i'in  the  deed,  as  it  generally  is,  that  it  shall  be  lawful  for  the  party  to  exercise  the 
power  when  in  possession  under  the  limitations,  and  there  is  a  limitation  to  trustees 
to  preserve  the  contingent  remainders,  the  first  tenant  for  life  can  in  nowi.se  put  the 
[Second  tenant  for  life  in  possession  of  the  estate  but  by  an  actual  conveyance  of  his 
I  life-estate  ;  consequently,  the  party  will  then  be  in  possession,  not  by  virtue  of  the 
limitations  of  the  deeds,  but  by  the  act  of  the  first  tenant  for  life.     For,  instead  of 
jbeing  tenant  in  possession  for  his  life  only,  as  he  would  be  if  he  was  in  possession 
|undcr  the  limitations  in  the  deed,  he  is  tenant  in  possession  for  the  life  of  another 
iperson,   with  a   remainder  for  his  own   life;  so  that  he  has  two  estates  which  are 
iperfectly  distinct,  and  under  the  limitations  of  the  settlement  he  is  only  tenant  for 
'  ife  in  remainder.     [440]  Where  these  words,  therefore,  are  inserted,  it  seems  clear 
hat  the  party  is  not  in  possession  within  the  words  or  meaning  of  the  deeds,  and, 
•<inse(|uently,  not  in  a  situation  for  exercising  his  power.     Where  these  words  are 
not  inserted  it  may  be  contended  that  they  ought  to  be  implied. 

"  Now,  there  seems  ground  to  contend,  that  even  where  there  is  no  limitation  to 
'irustees,  the  power  cannot  be  duly  exercised.  The  question  is  not  whether  in 
litrictness  of  law  the  tenant  is,  after  the  surrender,  in  possession  under  the  limitations, 
jivhich  he  clearly  is,  but  whether  the  testator  intended  that  the  power  should  be 
lixeeuted  in  the  given  event.  It  is,  in  truth,  a  simple  fraud  on  the  remainder-man. 
•suppose  A.  to  be  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  C,  with  a 
Sower  to  B.  to  jointure  when  in  possession.  It  seems  clear,  that  the  testator  could 
billy  mean  that  B.  should  exercise  his  power  on  the  death  of  A.  or  forfeiture  of  his 
iistate,  that  is,  ho  can  be  nr.ly  considered  to  have  contemplated  the  determination  of 
I  he   estate,   by   the  act  of  God   (death)  or  the  act  of  law  (forfeiture).     But  if  A. 
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surrender  to  B.,  who  exercises  his  power,  and  then  15.  die  in  the  lifetime  of  A.,  the 
estate  will  go  to  the  remainder-man  charged  with  the  jointure  ;  whereas,  without  the 
assistance  of  A.,  the  estate  could  not  have  been  charged  by  B.  in  his  (A.'s)  lifetime. 
It  may  be  said  that  the  possession  of  C.  the  remainder-man  is  accelerated,  inasmuch 
as  if  no  siniender  had  been  made  he  would  not  have  been  entitled  to  the  posse.s.sion 
till  the  ileath  of  A.  ;  but  this  argument  leaves  the  testator's  intention  behind,  and 
makes  it  a  mere  question  of  loss  and  gain.  And  if  we  look  at  the  question  in  that 
light  we  shall  find  that  surrenders  of  this  kind  are  made  for  the  express  pur])o.se  of 
charging  [441]  the  remainder-iiuin  s  estate,  so  that  he  is  never  benefited  by  the  arrange- 
ment. A  lease  is  granted  |)reviously  to  the  surrender  in  order  to  secure  the  profits 
to  the  tenant  for  life  who  surrenders.  To  hold,  theiefore,  this  to  be  within  the 
words  of  the  will  or  settlement,  is  to  authorize  the  tenant  for  life  in  possession  and 
the  next  remainder-man  to  commit  a  fraud  on  the  other  remainder-man." 

In  this  passage  Sir  E.  Sugden  is  discussing  the  acceleration  of  powers  of  a 
very  different  nature  from  the  present,  namely,  powers  of  charging  and  jointuiing, 
and  where,  by  the  acceleration  of  the  second  estate  for  life,  the  remainder-man  may 
be  saddled  with  double  the  amount  of  the  charges  intended.  The  reasoning  is 
inapplicable  to  a  power  of  sale  or  exchange,  where  the  value  of  the  interest  of  the 
remainder-man  remains  the  same,  or  is  probably  increased  by  a  judicious  sale. 

The  circumstance,  that  a  settled  estate  is  reversionary,  does  not  prevent  its  being 
sold  under  a  power  of  sale  contained  in  the  settlement,  though  the  rights  of  the 
tenant  for  life  are  thereby  accelerated  to  the  prejudice  of  the  remainder-man.  Thus 
in  Clark  v.  Sei/mour  (7  Simons,  67),  a  reversion  in  fee  expectant  on  a  life-estate  was 
settled  in  strict  settlement,  and  the  trustees  were  empowered,  at  any  time  thereafter, 
with  the  consent  of  the  tenant  for  life  under  the  settlement,  to  sell  or  exchange  the 
lands.  The  two  successive  tenants  for  life  and  the  trustees  sold  the  estate,  and  it 
was  objected  that  the  power  of  sale  could  not  be  exercised  until  the  reversion  came 
into  possession  ;  but  the  Court  held,  that  the  power  was  well  exercised.  So  in  Giles 
V.  Homes  (15  Simons,  3.59)  a  reversion  of  a  moiety  [442]  of  a  farm  was  settled  on  a 
marriage,  and  the  trustees  were  empowered  to  sell  ivlien  in  possessi-m,{l)  and  the 
husband  and  wife  covenanted  that  if  they  should  thereafter  acquire  any  other  share 
in  the  farm,  they  would  convey  it  upon  the  trusts  and  subject  to  the  powers  of 
the  settled  moiety  :  after  that  moiety  had  fallen  into  possession,  a  moiety  of  the 
other  moiety  descended  to  the  wife,  not  in  possessian,  but  subject  to  the  life  interest; 
it  was  held,  nevertheless,  that  it,  as  well  as  the  settled  moiety,  was  saleable  under 
the  power. 

Mr.  Bowring,  contra.  The  Plaintiffs  are  strictly  bound  by  the  terms  of  the 
power,  by  which  they  are  only  enabled  to  sell,  with  the  consent  of  the  tenant  for 
life  when  in  possession  under  the  will.  Here  the  tenant  for  life  is  in  possession 
not  under  the  will,  but  under  a  private  arrangement  with  a  tenant  for  life 
paramount  the  will,  and  which  was  effected  for  the  express  purpose  of  enabling 
the  Plaintiffs  to  accomplish,  indirectly,  that  which  the  power  forbids  them  to  do 
directly.  The  trustees  with  the  assent  of  the  first  and  second  tenants  for  life  could 
not  exercise  the  power  of  sale,  neither  can  they  make  a  good  title  by  obtaining  a 
surrender,  for  the  widow  of  William  Henry  is  not  in  possession  under  the  will,  but 
under  the  surrender,  and  this  is  not  the  possession  contemplated  by  the  testator. 
The  testator,  on  the  face  of  [443]  hi.s  will,  states  the  estate  for  life  of  the  widow  of 
Hugh,  and  had  that  fact  in  his  contemplation  when  he  speaks  of  "being  entitled  iu 
po.ssession,  under  the  limitations  hereinbefore  contained."     The  reasoning  of  Sir  E. 

(l)NOTE. — In  Blackirwl  v.  Borrowrs  (4  Dru.  &  War.  468)  Sir  E.  Sugden  says, 
"  It  is  settled  by  the  authorities,  that  unless  there  be  a  restriction  against  an 
immediate  sale,  the  power  may  be  exercised  at  once,  so  as  to  increase,  or  rather 
advance,  the  interest  of  the  tenant  for  life  at  the  expen.se  of  the  remainder-man  ;  for 
if,  instead  of  waiting  for  the  expiration  of  the  particular  estate,  the  reversionary 
interest  be  sold,  it  must  of  course  be  sold  at  a  much  less  price  than  the  estate  in 
possession  would  have  produced.  The  authorities  have,  however,  settled  the 
question,  and  wisely  I  think  established,  that  if  there  be  no  intention  expressed,  the 
power  may  be  exercised  immediately." 
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Sugden  is  applicable,  for  the  rights  of  the  remainder-man  may  be  prejudiced  and 
certainly  are  altered  by  an  act  not  within  the  scope  of  the  power.  He  may  prefer 
having  the  family  estate  and  be  desirous  that  it  should  not  be  aliened  or  converted 
into  mono}',  and  even  if  the  full  value  be  obtained,  he  may  attach  to  the  property, 
from  personal  feelings,  a, pretiuin  affcrtiunis. 

In  Cacf  V.  Dai/  (13  East,  118),  where  an  estate  was  settled  to  a  father  for  life,  with 
an  immediate  remainder  to  his  son  for  life,  with  remainder  over,  with  a  power  to  the 
father  during  his  life,  and  after  hix  decease  to  the  son,  duiing  his  life,  to  lease. 
The  father  conveyed  his  life-estate  to  the  son,  who,  during  his  father's  lifetime, 
exercised  the  power  of  leasing,  but  the  Court  of  King's  Bench  held  the  lease  to  be 
void. 

The  Master  of  the  Roll.s.  I  will  mention  this  to-morrow  after  consulting  the 
authorities. 

Marrh  7.  The  Master  of  the  Rolls  [Sir  John  Komilly].  The  question  in  this 
case  is,  whether  the  power  of  sale  given  by  the  will  of  the  testator  can  be  properly 
executed  in  the  lifetime  of  Jane  Stacpoole,  the  widow  of  [444]  Hugh  Stacpoole.  She 
has  surrendered  her  life-estate,  by  means  of  which  the  subsequent  estates  are 
accelerated,  and  the  widow  of  the  testator,  as  the  first  tenant  for  life  under  the  will, 
is  now  in  actual  possession  of  the  estate.  The  trustees  propose  selling  on  advan- 
tageous terms,  and  Jane,  the  widow  of  William  Henry  and  the  first  tenant  for  life,  has 
given  her  consent  to  the  sale,  and  under  these  circumstances  the  doubt  arises. 

It  seems  to  be,  if  not  settled,  at  all  events  the  better  opinion,  and  one  which  the 
Court  would  be  disposed  to  act  on,  that  when  a  power  to  charge  an  estate  is  given, 
under  circumstances  like  these,  that  is  when  there  are  two  successive  life-estates  and 
an  estate  in  remainder,  and  a  power  is  given  to  the  tenants  for  life  in  possession  to 
charge,  that  power  cannot  be  exercised  by  the  second  tenant  for  life  upon  the  first 
surrendering  his  life-estate  so  as  to  bring  the  second  into  possession.  The  reason  is 
obvious,  it  might  be  done  for  the  purpose  of  fraud,  and  for  multiplying  the  charges 
on  the  estate  against  the  remainder-man  :  the  testator  has  given  the  property  in  such 
a  way  that  the  estate  of  the  person  in  remainder  shall  not  be  charged  by  the  second 
tenant  for  life  until  he  comes  into  possession  of  the  estate  after  the  death  of  the  first 
tenant  for  life.  If  it  were  otherwise,  the  result  might  be  this  :  the  first  tenant  for 
life  might  surrender  his  estate  and  so  enable  the  second  to  create  the  charge,  and  he 
might  afterwards  die  before  the  first  tenant  for  life,  and  a  charge  might  thus  be 
created  which  was  never  contemplated,  and  which  could  never  have  taken  efl'ect  under 
I  the  strict  words  of  the  settlement ;  great  frauds  might  thus  be  committed. 
I  But  I  am  of  opinion  that  this  reasoning  does  not  apply  to  a  power  of  sale,  and 
■  that  the  distinction  has  [445]  been  correctly  taken  in  the  argument.  A  charge 
;  diminishes  the  estate  of  the  remainder-man,  but  a  sale  and  exchange  does  not,  and 
khe  reasoning  as  applicable  to  accelerating  a  power  to  charge,  fails  in  regard  to  a  sale 
'or  exchange.  In  the  case  of  a  charge,  it  is  the  intention  of  the  testator  that  the 
(interest  of  the  remainder-man  shall  not  be  diminished  except  in  the  particular  case 
i specified,  but  in  the  other  case  there  is  no  diminution  of  his  interest,  but  only  a 
change  in  the  property;  the  same  presumption,  therefore,  does  not  arise.  The  con- 
iclusion  I  have  come  to  is  this,  that  this  rule  does  not  apply  to  powers  of  sale  and 
(exchange.  It  is  admitted  to  be  a  question  of  intention,  and  you  must  therefore  look 
ito  the  words  of  the  will.  The  power  of  sale  is  attached  to  the  estate  for  life,  which 
lis  accelerated  ;  but  it  is  obvious  that,  as  regards  the  tenant  in  remainder,  the  value 
l3f  the  subject-matter  given  to  him  by  the  donor  is  not  in  the  slightest  degree 
iJiminished  by  the  exercise  of  the  power  of  sale.  The  land  from  realty  is  turned 
;into  money,  but  the  value,  b^'  a  bona  fide  sale,  is  e.xactl}'  the  same.  In  the  case  of  a 
jiharge  it  is  not  so,  the  interest  of  the  remainder-man  is  diminished  by  an  additional 
iiharge,  by  something  taken  away,  under  circumstances  not  contemplated  by  the 
ilonor,  and  therefore  it  does  not  come  within  the  terms  of  the  power. 
I  Another  argument  suggested  is  the  possibility  that  the  remainder-man  might  w^ish 
'.0  preserve  the  family  estate  unsold,  that  he  may  attach  it  to  a  pretium  a^'ectionis. 
I  am  of  opinion  that  this  argument  cannot  apply  in  the  present  case,  because  the 
oower  of  sale  shews  that  the  donor  did  not  intend  or  wish  the  estate  to  be  preserved  ; 
i  he  remainder-man  must  take  it  subject  to  the  condition  attached  to  the  gift,  and  has 
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no  right  to  prevent  [446]  its  being  sold,  if  the  tenant  for  life  wishes  it,  providecl  the 
sale  is  hon/i  Julf. 

It  is  not  to  be  presumed  that  the  intention  of  the  testator  is  other  than  that 
which  he  has  expressed  in  ])luin  terms  on  his  will,  and  I  eannot  hold  that  the  tenant 
for  life  shall  not  be  able,  during  the  existence  of  the  life-estate,  to  eMiruc  the  power 
ion<?  fiile. 

I  am  of  opinion  that  the  question  ought  to  be  answered  in  the  attirmative. 

[447]     WiNToi  K  )'.  Clutox.     March  12,  13,  U,  15,  Jjml  9,  1856. 

[S.  C.  affirmed  on  appeal,  8  De  G.  M.  &  G.  641  ;  44  E.  R.  537;  26  L.  J.  Ch.  218 ; 
3  Jur.  (N.  S.)  74;  5  W.  K.  129.] 

The  testator  devised  to  A.  and  R  successively  for  life,  and  to  the  first  and  other  sons 
of  B.  in  tail,  not  only  his  own  fee-simple  estates,  but  others  of  which  he  was  tenant 
in  fee  in  remainder  (subject  to  intermediate  estates  to  A.  and  B.)  in  fee.  It  was 
held,  upon  the  construction  of  the  terms  of  the  will,  that  the  testatator  intended 
to  dispose  of  more  than  his  own  interest  in  the  settled  estates,  and  that  therefore 
A.  and  B.  were  bound  either  to  give  eft'ect  to  the  will,  or  to  make  compensation. 

In  order  to  constitute  a  concluded  election,  the  act  done  must  be  with  a  full  know- 
ledge of  the  circumstances  of  the  ca.se  and  the  rights  to  which  tlio  person  put  to 
his  election  was  entitled. 

Cifton  Hall,  and  the  manor  and  estate  of  Wilford,  stood  limited  to  the  testator  for 
life,  with  remainder  to  A.  for  life,  with  remainder  to  B.  in  tail,  with  remainder  to 
the  testator  in  fee.  The  testator  was  also  seised  in  fee  of  newly-purchased  lands 
at  Wilford  and  of  other  hereditaments.  He  devised  "his  manor"  of  Wilford  and 
"  his  mansion-house  "  called  Clifton  Hall,  and  his  fee-simple  property  to  A.  for  life, 
with  remainder  to  B.  for  life,  with  remainder  to  B.'s  first  and  other  sons  in  tail, 
&G.,  &c.  The  will  empowered  the  tenants  for  life,  when  in  possession,  to  lease 
(except  the  mansion,  &c.),  to  jointure,  and  to  charge  portions  for  younger  children. 
The  testator  also  gave  pictures,  &c.,  as  heirlooms,  and  his  personal  estate  was  to 
be  invested  on  like  trusts.  The  testator  died  in  1837,  and  in  1848  A.  and  B. 
suffered  a  recovery.  Held,  that,  by  his  will,  the  testator  was  disposing  not  only 
of  his  reversion,  but  of  the  fee-simple  in  the  settled  estates,  and  that  therefore  A. 
and  B.  were  bound  to  elect ;  and,  secondly,  that  they  had  not  elected  by  joining 
in  the  recovery. 

A.  (in  the  above  case)  had  died  in  1852.  Held,  that  his  executors  had  improperly 
been  made  parties  to  a  bill  subsequently  filed  to  determine  the  question  of  election. 

This  suit  was  instituted  to  determine  certain  questions  which  aro.se  on  the  con- 
struction of  the  will  of  Sir  Kobert  Clifton.  The  Plaintiffs  were  the  trustees  of  the 
personal  estate  of  Sir  Kobert  Clifton  under  his  will,  and  were  also  trustees  to  preserve 
contingent  remainders,  under  the  uses  to  which  his  real  estate  stood  limited  under 
the  trusts  of  his  will. 

The  first  question  which  arose  and  which  had  to  be  determined  was,  whether  the 
will  of  Sir  Kobert  Clifton  raised  a  case  of  election  against  the  present  baronet,  Sir 
Kobert  Juckes  Clifton,  and  the  second  question  (which  arose  in  the  event  only  of  the 
Court  being  of  opinion  that  a  case  of  election  existed)  was,  whether  Sir  Kobert 
Juckes  Clifton  had  already  bound  himself  by  making  such  election. 

[448]  Mr.  Lloyd  and  Mr.  C.  Browne,  for  the  Plaintiff. 

Mr.  Kolt  and  Mr.  Selwjni,  for  Sir  Kobert  Juckes  Clifton. 

Mr.  Lee,  Mr.  K.  Palmer,  Mr.  Follett,  Mr.  Bagshawe,  Mr.  Greene,  Mr.  Southgate, 
Mr.  J.  H.  Palmer,  Mr.  Kenyon,  Mr.  Druce,  Mr.  Osborne,  Mr.  Jones  Bateman  and 
Mr.  Bathurst,  for  other  Defendants. 

The  following  authorities  were  cited: — irdhi/  v.  JFelb)/  (2  Ves.  ife  B.  187);  Church 
V.  Mumly{\-2  Ves.  426  ;  15  Ves.  396) ;  Ford  v.  Ford  (6  Hare,  486) ;  Bancliffe  v.  Parkyns 
(6  Dow.  149) ;  Head  v.  Crop  (1  Bro.  C.  C.  491) ;  Doc  v.  Marti/n  (8  Barn.  &  Cr.  497); 
Hich  v.  Saim  (3  De  G.  M.  &  G.  782) ;  Blake  v.  Bunhuri/  (1  Ves.  jun.  514) ;  Dillon  v. 
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Parker  (\  Swans.  359);  Grc/ton  v.  Haward  (\  Sira.  425,  n.)  ;  Chester  v.  Chester  (3  P. 
AVms.  56);  Tlw  Aitorni'.i/-Gi-neral  v.  Ilqor  (8  Ves.  256);  Bootle  v.  Blundell  (1  Mer. 
219);  Z^oe  v.  llmh  (2  liiiig.  497);  i;mks-  v.  Evans  (V.-C.  K.  23  July  1855);  Xapier 
V.  A«j9W''-  (1  Sim.  28);  radhunj  v.  C7a/i-  (1  Hall  it  Tvv.  341  and  2  Mac.  &  G.  298); 
1  Jarm.  on  Wills,  556  (2d  ed.) ;  Sugd.  Keal.  Pr.,  tit.  "Electio." 

April  9.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  think  it  unneces.sary 
to  go  through  the  history  of  the  title  to  the  projjerty  prior  to  Sir  Robert  Clifton's 
possession  of  it.  It  will  be  sufficient  to  make  my  view  clear,  if  I  state  what  were 
the  estates  and  interests  which  Sir  Robert  Clifton  had  in  the  various  pioperties  [449] 
he  possessed,  and  the  manner  in  which  he  has  dealt  with  them  by  his  will. 

The  property  of  which  Sir  Robert  Clifton  was  po.ssessed  may  be  thus  divided  : — 
First,  the  mansion-house  at  Clifton,  together  with  the  garden  grounds  and 
woodlands,  held  in  immediate  connexion  with  the  mansion,  and  which  have  been 
called  "  the  mansion  and  domain  lands."  These,  under  the  will  of  his  father.  Sir 
Gervas,  so  far  as  it  is  material  to  state  the  limitations,  stood  limited  to  Sir  Robert  for 
life,  with  remainder  to  Sir  Juckes  for  life,  with  remainder  to  the  present  baronet. 
Sir  Robert  Juckes  Clifton  in  tail  male,  with  an  ultimate  remainder  in  fee  to  the 
testator  Sir  Robert. 

Secondly,  the  manor  and  old  estate  of  Wilford,  which  was,  under  the  will  of  Sir 
Gervas,  limited,  in  like  manner,  to  Sir  Robert  for  life,  remainder  to  Sir  Juckes  for 
life,  remainder  to  Sir  Robert  Juckes  Clifton,  the  present  baronet,  in  tail,  with  an 
ultimate  remainder  in  fee  to  the  testator  Sir  Robert. 

Thirdly,  the  manor  and  estate  of  Clifton-cum-Glapton,  of  which,  under  the  settle- 
iment  made  on  the  marriage  of  Sir  Gervas  and  a  recovery  subsequently  suftered  by 
'Sir  Robert,  he  was  tenant  in  fee-simple. 

Fourthly,  the  new  estate  of  Wilford,  that  is,  certain  additional  lands  purchased 
at  Wilford  by  Sir  Robert,  of  which  he  was  tenant  in  fee-simple. 

Fifthly,  the  two  advowsons  of  Clifton-cum-Glapton,  and  of  Wilford,  of  which  he 
<was  seised  in  fee-simple. 

[450]  Si.xthly,  besides  these.  Sir  Robert  was  owner,  in  fee-simple,  of  the  manor 
and  estate  at  Barton  and  Chilwell.  I  omit  all  statement  of  the  limitations,  which 
either  did  not  take  effect,  or  have  e.xpired,  and  this  was,  in  the  events  which  happened, 
the  manner  in  which  these  properties  stood  limited. 

This  Ijeing  so,  it  is  obvious  that  the  matters  which  Sir  Robert  could  dispose  of  by 
■will.weie  : — 

1st.  The  manor  and  estates  of  Clifton. 
■       2d.  The  new  lands  at  Wilford. 
I       3d.  The  two  advowsons. 

i        4th.  The  reversion  in  fee  in  the  manor  and  domain  lands  at  Clifton,  and  in  the 
manor  and  old  Wilford  estates. 

[  5th.  And  besides  these,  he  had  power  to  dispose  of  the  Barton  estate. 
I  Having  this  power,  Sir  Robert  made  his  will  on  the  7th  December  1832.  By  it, 
ihe  devised  in  the  words  following  : — "  I  give  and  devise  all  those  my  manors  or 
'lordships,  or  reputed  manors  or  lordships,  of  Clifton-cum-Cilapton  and  Wilford, 
lOtherwise  Wilsford,  in  the  said  county  of  Notts,  and  the  advowson  of  the  churches 
I  of  Clifton  and  Wilford,  in  the  same  county,  and  also  all  that  my  capital  messuage 
lor  mansion-house  called  Clifton  Hall,  and  all  and  every  my  messuages,  farms, 
(lands  and  hereditaments  in  the  said  county  of  Nottingham,  and  usually  called  the 
>Clifton  estate,  with  their  rights,  members  and  appurtenances,  to  the  uses  hereinafter 
declared,  that  is  to  sa^' :  "  then  he  proceeds  to  devise  them  to  Sir  Juckes  Clifton 
ifor  life,  without  impeachment  of  waste,  and  after  his  decease  to  Sir  Robert  Juckes 
I  Clifton  for  life,  without  impeachment  of  waste,  re[451]-mainder  to  the  first  and 
hther  sons  of  Sir  Robert  Juckes  Clifton  in  tail  male,  remainder  to  the  second  and 
jjthersonsof  Sir  Juckes  Clifton  in  tail  male,  witii  divers  remainders  over,  under 
jivhich,  the  DefeTidant  llein-y  Robert  Markhani  is  the  first  tenant  in  tail  now  in  essi\ 
He  then  devised  the  Barton  estate  to  his  brother,  .Sir  .\rthur  Clifton  for  life,  with 
Remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  Sir  Juckes  Clifton 
I  or  life,  with  like  remainders  over  for  life  and  in  tail,  as  thereinafter  expressed  with 
I'eference  to  his  Clifton  and   Wilford  estates,  with  a  difference  not    necessary  to  be 
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specially  niciitioiied.  The  proper  and  ordinary  limitation  to  trustees  to  preserve  tlie 
various  contingent  remainders  above  mentioned  was  made  to  Messrs.  Morse  and 
Westcomb,  and  their  heirs,  for  this  purpose.  He  then  directs  that  the  persons  in 
possession  of  the  estates,  under  these  limitations,  shall  take  the  name  and  arms  nf 
Clifton,  with  a  proviso  of  forfeiture,  in  case  of  neglect  in  so  doing  for  twelve  months. 

The  will  then  contains  a  power  to  the  tenant  for  life  in  possession  of  the  hercdiia 
ment.s  devised,  from  time  to  time  to  grant  leases  of  an)'  part  thereof  (except  the 
house  and  domain  lands),  for  twenty-one  years,  reserving  the  best  rent  without  line 
or  premium.  The  will  then  contains  a  proviso,  authorizing  the  various  tenants  tHr 
life  under  the  will,  when  in  po.s.se.ssion  of  the  rents,  to  grant  a  rent  charge  or  unt 
charges  in  favour  of  an\-  wife,  not  exceeding  in  the  whole  .£800  per  aiiinini,  tu 
be  charged  upon  all  or  any  part  of  the  hereditaments  thereinbefore  devised,  exeijit 
the  mansion-house  at  Clifton  Hall,  and  the  domain  lands  and  fisheries  and  the 
advowsons. 

The  will  then  contains  a  power  to  the  tenant  for  life,  [452]  in  like  manner.  ti> 
charge  the  hereditaments  devised  (except  the  property  last  excepted)  with  portimis 
for  younger  children,  but  so  that  the  amount  for  one  such  child  should  not  exci'd 
£10,000,  and  for  two  or  more  such  children  shotdd  not  exceed  £20,000  in  the  wholr. 

The  testator  then  be(iueathed  the  plate,  linen,  china,  books,  pictures,  furniture 
and  wines,  in  or  about  Clifton  Hall,  to  the  trustees,  Morse  and  Westcomb,  tlitir 
executors,  administrators  and  assigns,  upon  trust  to  permit  them  to  be  used  by  the 
persons  entitled,  from  time  to  time,  under  the  limitations  thereinbefore  containe<l,  to 
the  mansion-house,  and  the  same  were  (so  far  as  they  were  not  in  their  natuie 
consumable  by  use),  to  be  in  the  nature  of  heirlooms  ;  and  the  testator  directed  the 
person,  so  entitled  to  such  use,  to  sign  an  inventory  of  such  articles,  and  an  under- 
taking to  restore  them  in  the  same  condition,  with  proper  allowances  for  reasonable 
wear  and  tear.  Then  after  giving  various  legacie.s,  the  testator  gave  all  the  residue 
of  his  personal  estate  and  effects  to  the  same  trustees,  in  trust  to  convert  and  invest 
in  the  purchase  of  lands  in  England,  to  be  settled  in  the  same  manner  as  the  heredi- 
taments devised  by  his  will,  so  far  as  they  might  be  capable  of  taking  efi'ect,  and  in 
the  meantime  to  be  invested  in  the  funds,  and  the  interest  thereof  to  be  paid  to  the 
person  entitled  in  possession  to  the  devised  estates.  The  testator  appointed  Sir 
Juckes  Clifton,  Sir  Arthur  Clifton,  and  Morse  and  Westcomb  executors  of  his  will, 
and  also  gave  a  power  of  appointing  new  trustees. 

On  the  "28th  of  April  18.37  Sir  Robert  died,  and  the  will  was  proved  by  the  four 
executors.  The  present  Plaintitt's  have  since  been  duly  appointed  trustees  of  the  will, 
in  the  respective  places  of  Morse  and  Westcomb,  who  have  both  since  died. 

[453]  The  question  on  this  will  is,  did  Sir  Kobert  Clifton,  according  to  the  true 
and  proper  construction  of  it,  devise  and  deal  with  the  present  interest  in  the  mansion- 
house  at  Clifton  Hall  and  the  domain  lands  attached  to  it,  and  also  in  the  manor  and 
old  estate  of  Wilford,  over  which  he  had  no  power  of  disposition  by  will,  or  were 
the  devises  in  questions  confined  to  the  disposal  of  the  ultimate  reversion  in  fee, 
which  he  had  the  power  to  devise?  If  the  former,  a  question  of  election  arose,  not 
so  if  the  latter  is  the  true  construction  to  be  put  on  this  will. 

For  the  persons  who  contend  that  a  question  of  election  arose,  the  expressions  in 
the  will  are  strongly  insisted  upon,  which  points  to  the  enjoyment,  tuider  the 
limitations  contained  in  his  will,  of  the  mansion-house  at  Clifton  Hall,  the  domain 
lands,  the  manor  and  estates  of  Wilford. 

On  the  other  hanil.  Sir  Kobert  Juckes  Clifton  contends  that  the  words  of  the 
will  are  .satisfied,  by  having  regard  to  the  fact  that  the  reversion  in  fee  in  the  house 
and  domain  was  vested  in  the  testator,  and  that  he  meant  to  dispose  of  that 
reversion  alone  ;  and,  also,  that  the  new  lands  in  Wilford,  of  which  he  was  owner 
in  fee,  were  meant  to  pass  under  the  devise  of  the  lands  in  Wilford.  It  is  urged, 
that  upon  the  will,  there  is  to  be  observed  an  intention  to  confirm  the  settlement 
already  made  by  Sir  Gervas,  to  keep  matters  as  they  were,  and  that  there  is 
sufficient  for  the  will  to  operate  upon  ;  that  if  that  be  so,  it  is  impossible  to  include 
in  his  devise  what  the  testator  had  no  power  to  di.spose  of  or  to  a.ssume,  that  such 
was  his  intention.  The  words  of  Lord  Eldon  applicable  to  such  cases  are  these  : — 
"  rniiii'i  farie,  it  is  not  to  be  supposed   that  a  testator  disposes  of  that  which  is  not 
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his  own.  It  must  be  by  [454]  demonstration  plain,  by  necessary  implication 
(meaning  by  that  the  utter  improbability  that  he  could  have  meant  otherwise),  that 
the  case  of  election  is  raised.  But  where  there  is  that  plain  demonstration,  that 
necessary  implication,  then  you  must  give  up  all,  to  pass  according  to  the  will,  or 
make  compensation.  But  it  rests  upon  those  contending  for  a  case  of  election  to 
shew  that  there  is  that  manifest  plain  demonstration  and  utter  improbability." 
(6  Dow.  179.) 

I  now,  therefore,  proceed  to  examine  the  will  of  Sir  Robert  Clifton  upon  these 
principles,  but  l»efore  doing  so,  I  think  it  proper  to  observe  that  I  do  not  under- 
stand Lord  Eldon,  by  these  observations,  to  mean,  that  the  rules  for  the  construction 
of  wills  are  to  be  varied  in  this  case,  any  more  than  as  I  ha\'e  had  occasion  formerly 
to  observe  in  the  case  of  the  disherison  of  the  heir,  who  is  not  to  be  disinherited 
unless  by  plain  words  or  necessary  implication.  In  all  these  cases,  the  meaning  of 
the  testator  is  to  be  collected  from  the  plain  import  of  the  words  he  uses,  and  the 
question  here  is,  does  the  testator  by  these  words  de.scribing  the  premises  intend 
to  devise  a  present  interest  in  them  to  the  objects  of  his  bounty  ?  With  this  view 
I  have  carefullj^  read  and  considered  the  will  of  Sir  Robert  Clifton — in  the  first 
place  by  itself,  with  a  view  to  arrive  at  what  was  the  real  intention  and  meaning 
of  the  testator  without  having  regard  to  any  technical  rules  of  law,  or  to  any 
particular  decisions  which  may  govern  this  case,  and  I  have  then  reconsidered  the 
will,  in  conjunction  with  the  cases  to  which  I  have  been  referred,  and  which  are 
1  applicable  to  this  question. 

Looking  at  the  will  by  itself,   I  have  come  to  the  conclusion  that  he  meant  to 

■  dispose  of  the  present  interest  in  the  whole  property  of  which  he  was  possessed,  as 
if  [455]  he  were  the  absolute  owner  of  the  entirety.  The  words  I  have  read  include 
the  mansion-house  of  Clifton  Hall.  If  the  testator  had  been  seised  in  fee  of  that 
messuage,  and  of  the  domain  around  it,  no  question  could  have  been  raised  to  exclude 
it  from  the  operation  of  the  devise,  and  so,  in  like  manner,  of  the  Wilford  estate.  It 
is  very  true  that  the  will  is  to  be  read  with  the  knowledge  present  to  the  mind,  that 
the  testator  had  but  an  interest  in  reversion  in  that  property,  and  that  he  had  not 
the  whole,  and  it  is  to  be  assumed  that  the  testator  did  not  intend  to  devise  what 
he  had  no  power  of  disposing  of,  and  that  the  burthen  of  proof  lies  on  those  who 
contend  that  a  case  of  election  arises,  to  shew  why  his  words  are  extended  to  the 
particular  thing  over  which  he  had  no  power  of  disposition.  I  first  consider  the  case 
of  the  house  and  the  domain  around  it,  of  which  he  had  only  the  reversion  in  fee, 
after  the  failure  of  the  limitations  contained  in  the  will  of  Sir  Gervas  Clifton.  He 
expressly  mentions  the  mansioTi-house,  and  classes  it  with  the  hereditaments  forming 
part  of  what  is  usually  called  the  Clifton  estate.  Certainly,  in  ordinary  parlance, 
the  estate  would  be  held  to  include  the  mansion-house  upon  it,  and  the  garden, 
pleasure-grounds  and  groves,  never  let  but  always  occupied  with  the  house.  Did  he 
intend  them  both  to  go  in  the  same  manner'?  He  assuredly  gives  the  present 
interest  in  the  manor  and  Clifton  estate  ;  he  makes  no  distinction  between  them  as 

I  to  the  limitations,  and  as  to  the  powers  of  the  tenants  for  life  over  them  ;  he  considers 
'  it  nece-ssary  to  exempt  the  house,  grounds  and  plantation  occupied  therewith, 
'  apparently  on  the  assumption  that,  but  for  such  exception,  the  power  of  leasing,  the 
power  of  jointuring,  and  the  power  of  raising  portions  for  younger  children,  would 
I  extend  to  such  house  and  lands.  I  feel  it  difficult  to  reconcile  these  directions  and 
!  exceptions  with  any  intention  in  the  testator,  that  [456]  his  will  was  only  to  operate 
i  on  his  reversion  in  fee  in  these  lands.  The  limitations  contained  in  his  will,  which 
I  are  applicable  to  both,  are  inconsistent  with  any  such  intention.     His  reversion  in  fee 

■  could  not  ari.se  until  after  the  decease  without  i.ssue  of  Sir  .luckes  and  of  Sir  Robert 
1  Juckes  Clifton,  and  yet  to  them  he  gave  estates  for  life,  which  could  have  no  meaning 
I  if  applied  only  to  the  reversion,  which  was  to  take  effect  after  their  respective 
j  decea.ses  without  leaving  issue. 

1  If  it  be  asked,  on  what  rational  hypothesis  can  it  be  supposed  that  Sir  Robert 
'intended  to  devise  property  over  which  he  had  no  power  of  disposition,  for  the 
]  purpose  of  giving  to  his  brother  Sir  Juckes,  in  that  property,  the  life-estate  which  he 
j  already  possessed  by  a  paramount  title  f  The  answer  appears  to  me  to  be  this — that 
;  he  intended  to  settle  everything,  and  to  make  the  whole  property,  both  settled  and 
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unsettled,  go  in  one  direction,  and  according  to  tlic  limitations  contained  in  his  will, 
and  tliat,  in  consc(|ueMce,  he  made  no  distinctions  with  respect  to  one  pirt  of  the 
property  and  the  other.  There  are,  no  iloubt,  dirticulties  to  be  surmounted  in  any 
view  of  the  case,  and  I  concur  in  the  argument  that  it  is  not  possible  to  conceive 
that  the  state  of  the  property  and  interest  in  it  was  not  present  to  the  testator's  mind 
when  he  made  his  will;  nor  is  it  easy  to  explain,  why,  if  he  intended  to  aflect  the 
settled  property,  he  did  not  make  his  devise  over  the  lands  he  held  in  fee-sim]'lo 
conditional  on  the  persons  taking  interest  therein  under  his  will,  doing  such  acts  as 
should  be  necessary  to  confirm  it  in  other  respects.  It  is  possible  that  the  will  was 
framed  by  a  professional  gentleman,  who,  by  some  mistake,  was  not  fully  instructed 
as  to  the  mode  by  which  the  various  parts  of  it  were  held.  1  cannot,  however.  1 
admit,  speculate  on  that,  and  these  observations  all  tend  [457]  towards  the  con- 
struction contended  for  by  the  present  baronet.  But  that  he  intended,  to  some 
extent  at  least,  to  deal  with  the  present  interest  in  property  over  which  he  had  no 
power  of  disposition,  appears  to  me  to  be  certain,  from  the  fact  that  so  far  as  the 
heirlooms  are  concerned,  the  testator  uses  words,  as  to  them,  which  deals  with  the 
present  interest  in  them,  and  gives  them,  so  far  as  Sir  Juekes  is  concerned,  to  the 
uses  to  which  they  already  stood  limited  by  the  will  of  Sir  Gervas  Clifton.  My  belief 
is  that  he  did  not  intend  to  supersede  or  alter  Sir  Gervas 's  will,  so  far  as,  by  th.it 
will,  the  property  was  made  inalienable  by  the  possessor;  but  that,  following  out  the 
intention  of  Sir  Gervas  Clifton,  who  had  tied  up  the  power  of  disposition  over  the 
propert}',  so  far  as  he  could  by  law-.  Sir  Robert  endeavoured  to  add  to  those 
restrictions  the  further  restriction  which  the  birth  of  a  son  to  Sir  Juekes  enabled  Sir 
Robert  to  do,  but  which  was  beyond  the  limits  allowed  by  law  when  Sir  Gervas  died. 

The  same  observations  apply  to  the  Wilford  estate.  It  is  true  that  the  testator 
had  additional  lands  in  Wilford,  on  which  the  devise  might  operate  ;  but  the  will 
cainiot  be  confined  to  those  lands,  for  he  uses  the  words  "manor"  as  well  as  " (4ate 
of  inifonl,"  and  the  word  "  manor"  is,  manifestly,  inapplicable  to  the  newly-purcha.sed 
lands,  and  the  reasons  which  I  have  already  stated,  as  applicable  to  the  Clifton  estate, 
are,  in  my  opinion,  conclusive  to  shew  that  the  limitations  contained  in  the  testator's 
will  could  not  be  confined  to  the  new  lands  added  on  to  the  Wilford  estate  any  more 
than  they  could  to  the  mere  reversion  in  fee,  which  he  possessed  after  the  failure  of 
all  the  limitations  contained  in  the  will  of  Sir  Gervas  Clifton. 

I  think  that  the  plain  construction  of  the  will  is  that  [458]  the  testator  deals  with 
and  disposes  of  the  present  interest  in  both  the  Clifton  Hall  and  the  domains  attached 
to  it,  and  in  the  whole  of  the  Wilford  manor  and  estate,  both  old  and  new.  I  concur 
in  the  observation  that  his  object  was  to  bring  all  he  could  into  the  family  estate, 
and  to  tie  it  up  in  strict  settlement ;  but  I  do  not  concur  in  thinking  that  he  simply 
gave  or  intended  to  give,  for  this  purpose,  all  that  was  his,  without  accurately  ascer- 
taining how  much  was  or  was  not  settled.  I  think  that  he  did  not  so  distinguish  the 
various  parts,  because  he  intended  the  whole  of  the  family  property  to  be  so  tied  up 
in  strict  settlement,  and  that  he  wished  to  put  it  all  into  settlement,  w-hether  he  had 
a  power  to  do  so  or  not.  In  fact,  in  one  sense,  he  had  that  jiower;  he  might  have 
made  the  acceptance  of  the  bounties,  given  by  his  will,  conditional  on  such  a  resettle-  , 
ment  being  made  of  the  estate  settled  by  the  will  of  Sir  Gervas  Clifton  as  would  I 
have  caused  those  estates  to  be  settled  to  the  same  uses  as  the  property  over  which  • 
he  had  the  absolute  power  of  disposition  by  will.  The  oidy  question  is,  whether  he 
has  not  done  this  impliedly,  instead  of  doing  it  in  direct  terms.  The  whole  .scope  of 
the  will  seems  to  point  to  the  whole  property  being  settled  to  one  uniform  set  of 
limitations,  viz.,  those  expressed  in  his  will. 

If  this  be  the  only  fair  and  true  construction  of  the  will,  it  seems  to  settle  the 
question,  because,  in  that  case,  the  plain  demonstration  and  necessary  implication 
arise  from  the  words  u.sed  by  the  testator,  that  he  intended  to  devi.se  a  present 
interest  in  the  lands  settled  by  the  will  of  Sir  Gervas,  and  that  he  intended  thereby 
to  cut  down  the  estate  tail  of  his  nephew,  Sir  Robert  Juekes  Clifton,  in  those  estates 
to  an  estate  for  life  ;  and,  if  that  be  shewn,  then  a  case  of  election  Would  arise  and 
no  person  could  take  the  benefit  given  by  the  will,  [459]  without  giving  effect  to  it 
in  other  respects  or  making  compensation. 

The  cases  cited,  however,  are  very  important,  as  a  guide  to  the  proper  conclusion 
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:,o  which  the  Court  ought  to  come  on  the  construction  of  the  will  itself  ;  and  I 
proceed,  therefore,  to  consider  these  cases  for  the  purpose  of  seeing  whether  they 
iffeet  or  alter  the  conclusion  to  which  the  perusal  and  examination  of  the  will,  by 
itself,  has  led  me.  There  are  several  cases  which  bear  on  this  subject,  but  there  are 
)nly  two  to  which  I  think  it  necessary  to  refer,  and  they  are  those  which  have  been 
most  commented  upon  in  the  argument,  and  are  both  very  necessary  to  be  considered 
before  coming  to  a  final  decision  in  this  matter.  One  is  the  case  of  Bancliffe  v. 
Parli-j/ns  (6  Dow.  149),  decided  by  Lord  Eldon,  and  the  other  is  the  case  of  fFelby  v. 
fFelbi/  (2  Ves.  &  B.  187),  decided  by  Sir  William  Grant. 

The  case  of  Bancliffe  v.  Parky ns  (6  Dow.  149)  was  of  this  nature  :  The  testator, 
being  seised  of  the  manor  and  lands  of  Kuddington,  on  his  second  marriage  settled 
the  lands  on  himself  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  with 
m  ultimate  remainder  to  himself  in  fee.  No  mention  was  made  of  the  manor  in  the 
settlement.  And  by  the  settlement  a  provision  was  made  for  younger  children.  The 
testator  had  two  sons,  and  he  made  a  will,  by  which  he  created  a  term  for  ninety-nine 
frears,  and,  subject  thereto,  he  devLsed  all  his  manors,  lands  and  hereditaments,  in 
various  places  named,  including  Ruddington,  to  his  eldest  son  Thomas  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  his  second  son  George 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  the 
Destator's  daughter  Anna  in  tail  male,  with  re-[460]-mainder  to  his  own  right  heirs. 
rhe  testator  devised  a  rent  charge,  as  a  provision  for  his  second  son  George,  and  he 
gave  directions  as  to  the  payment  by  his  tenants  of  money  in  lieu  of  carrying  boon 
;oals,  and  other  directions,  from  which  it  might  be  implied  that  he  meant  to  devise 
I  present  interest  in  the  Ruddington  estate.  On  this  Lord  Eldon  observes,  "  If  the 
estator  had  stopped  here,  this  case  would  have  been  similar  to  Blake  v.  Bunburij " 
1  Ves.  jun.  514),  where  it  was  held  that  a  case  of  election  arose  :  and  I  may  also 
)bserve  that  if  the  case  stopped  there  and  Lord  Eldon  had  determined  that  no  case 
)f  election  arose,  it  would  have  been  impossible  to  have  distinguished  that  case  from 
he  present,  and  not  to  have  held  that  it  governed  the  will  of  Sir  Robert  Clifton. 
But  Lord  Eldon  goes  on  thus,  "  But  it  does  not  stop  there,  for  he  shews  that  he  had 
n  view  the  settlement  of  1727,  and  declares  that  this  provision  was  in  addition  to 
my  portion  given  to  George  by  that  settlement  which  he  expressly  ratifies  and  confirms 
villi  evi  riithing  therein  contained.  Now,  in  order  to  raise  a  case  of  election,  you  must 
iither  strike  out  those  words  or  you  must  say  that  these  words  have  the  same 
neaning  as  those  in  Blake  v.  Bunhury,  i.e.,  that  he  confirms  the  settlement  only  as 
ar  as  respects  the  portion  given  by  it  to  George.  George  also  had  an  estate  tail  by 
he  settlement,  and  he  must  be  supposed  to  intend  to  continue  that  and  to  destroy 
he  estate  tail  of  Thomas,  or  to  confirm  the  settlement,  except  in  so  far  as  respects 
he  estates  to  Thomas  and  George,  but  he  has  said  that  he  confirms  it  and  erenjthimj 
herein  contained ;  and  upon  what  principle  you  are  to  strike  out  these  words  of  such 
iiighty  import,  and  without  any  express  declaration  to  warrant  it,  is  more  than  I  am 
ible  to  state." 

i  In  the  will  of  Sir  Thomas  Parkyns,  also,  was  con-[461]-tained  a  power  to  lease 
'or  twenty-one  years.  The  way  in  which  Lord  Eldon  deals  with  that  power  is  as 
jsllows  (6  Dow.  181)  : — "Then  there  is  a  power  to  Thomas  Parkyns,  &c.,  to  demise 
i^r  twenty-one  years  at  the  rents  mentioned,  together  with  certain  boons  and  services 
jo  which  the  tenants  were  to  be  bound  :  and  it  has  been  said  that,  connecting  this 
•ith  the  boon  coals  afterwards  mentioned,  Sir  Thomas  devised  an  immediate  estate 
•  1  the  lands  and  premises  at  Ruddington.  My  opinion,  however,  is  that,  when  a 
:3stator  expressly  confirms  a  settlement,  and  everything  therein  contained,  you 
jinnot,  as  against  that  express  declaration  of  intention,  take  it  by  conjecture,  call  it 
[emonstration  plain,  or  necessary  implication,  or  what  you  will,  but  still  only  con- 
hcture  that  he  does  not  mean  to  confirm  ;  and  that  you  cannot  reasonably  conclude 
j  lat,  because  he  uses  expressions  which  apply  to  some  and  not  to  others  of  the 
\  ibjects  devised,  he  contradicts  himself  and  does  not  mean  to  confirm,  although 
'■  *i\y»  that  he  does  confirm,  and  all  upon  the  ground  of  these  nice,  critical 
i'-^iTvations." 

l-ord  Eldon  goes  through  the  other  clauses  of  the  will,  and  constanth'  reverts  to 
,iis  passage,  confirmatory  of  the  settlement,  as  overriding  the  whole,  and  guiding  to 
I       R.  v.— 30* 
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the  conclusion  to  be  drawn  from  the  expressions.  His  observations  are  very  material 
(6  Dow.  185).  "This  is  the  whole  of  the  will,  and  the  question  here  is,  have  you 
that  demonstration  plain  or  necessary  implication,  looking  at  the  whole  of  this  will 
a.s  I  have  stated  it,  that  he  meant  to  dispose  of  the  estates  tail  of  his  sons  under  the 
settlement,  and  to  convert  them  into  estates  for  life  only,  with  remainders  to  their 
first  and  other  sons  in  tail  .'  Have  you  that  manifest  declaration  plain  !  M'iih 
respect  to  that,  I  say  that  it  is  difficult,  in  any  case,  to  [462]  apply  the  doctrine  of 
election,  where  the  testator  has  some  present  interest  in  the  estate  disposed  of, 
though  it  may  not  be  entirely  his  own.  In  this  case  he  had  a  present  interest  ;  he 
has  a  manor  in  which,  for  anything  that  appears,  he  had  the  entire  fee  ;  he  has  the 
reversion  iu  fee  of  the  whole  estate,  and  he  has  expressly  confirmed  the  settlement  of 
1727,  in  all  its  parts  ;  so  that  it  was  impossible,  in  this  case,  to  contend  that  he  forgot 
the  settlement,  which,  with  everything  therein  contained,  he  expressly  ratifies."  Hy 
the  words  "  difficult  in  any  case  to  apply  the  doctrine  of  election  where  the  testator 
has  some  present  interest  in  the  estate  disposed  of,"  I  understand  Lord  Eldon  only  to 
mean  that,  where  it  is  possible,  the  words  of  the  testator  shall  be  applied  to  that 
present  interest,  but  that  he  does  not  mean  to  say  that  in  no  case,  in  such  circum- 
stances, can  a  case  of  election  arise. 

The  concluding  observations  of  Lord  Eldon  on  this  point  confirms  this  view,  and 
shew  that  he  decided  that  case  on  the  particular  expressions  confirming  the  settle- 
ment to  which  he  refers  so  repeatedly  in  his  judgment  (6  T)ow.  189).  He  observes, 
"  But  I  ask  whether,  looking  at  the  whole  of  this  will,  taken  together,  it  can  be 
justly  said  that  the  testator  meant  to  pass  an  imme<liate  interest,  having  the  reversion 
only  '  This  is  a  case  in  which  the  testator  expressly  declares  that  he  means  to 
confirm  the  settlement  and  everything  contained  in  it,  and  not  one  in  which  he  says 
that  he  confirms  it  in  one  particular,  leaving  it  open  to  the  inference  that  he  means 
to  destroy  it  in  all  other  respects.  That  is  not  all.  It  is  the  case  of  a  testator 
making  a  provision  for  his  younger  children,  in  addition  to  that  which  thev  had 
under  the  settlement,  and  at  the  same  time  confirming  the  settlement,  not  as  to  them 
only,  but  as  ^to  every-[463]-thing  therein  contained  ;  and  not  only  that,  but  of  a 
testator  who  had  a  manor  which  would  satisfy  the  words  of  the  devise.  I  do  not 
deny — no  man  can  reasonably  deny — that  if  the  testator  had  been  asked,  when  he 
made  his  will  and  it  had  been  read  over  to  him,  whether  he  meant  to  devise  the 
reversion  only  or  the  possession  also,  he  could  not  but  admit  that,  with  respect  to 
these  boon  coals  and  some  other  minor  particulars,  there  was  an  ambiguity.  I>ut 
what  can  you  do,  in  a  case  where  he  himself  has  expressly  declared  that  he  did 
not  mean  to  dispose  of  that  which  was  not  his  own,  and  confirais  the  settlement  and 
everything  therein  contained."  In  the  case  of  the  present  will  there  are  no  such 
expressions  confirmatory  of  the  settlement  made  liy  Sir  Gervas  Clifton's  will,  nor  is 
there,  in  my  opinion,  anything  appearing  in  Sir  Kobert's  will  by  which  an  intention 
to  confirm  it  dmplinter  can  be  discovered.  I  am  boinid,  therefore,  to  come  to  the 
conclusion  that,  in  this  particular  respect,  the  case  of  HancUffe  v.  I'arhins  is  distin- 
guishable from  the  present,  that  it  cannot  govern  the  decision  I  ought  to  pronounce. 

The  case  of  Blake  v.  Bunhurij  (1  Ves.  jun.  51-i),  to  which  Lord  Eldon  refers, 
certainly  without  disapprobation,  was  also  a  case  where  the  words  of  the  testator 
might  have  been  satisfied  without  raising  the  case  of  election.  By  settlement  on  the 
marriage  of  the  testator,  a  rent  charge  of  £2000  per  annum  was  raised,  by  a  term  out 
of  a  particular  real  estate  of  which  he  was  seised  in  fee-simple,  in  trust  for 
himself  for  life,  remainder  to  his  first  and  other  sons  in  tail  male.  The  testator 
devised  that  estate  to  his  eldest  sou  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  his  second  [464]  son  for  life,  and  so  on  in  strict  settle- 
ment, and  he  charged  various  legacies  on  the  land  ;  and  by  his  will  he  stated  that  he 
confirmed  the  settlement,  so  far  as  it  related  to  his  younger  children.  It  was  held, 
that  the  eldest  son,  if  he  took  under  the  will,  must  convey  the  rent  charge  to  the  uses 
of  the  will,  on  the  ground  that  the  testator  had  expressed  the  extent  to  which  he 
intended  to  confirm  the  settlement,  and  it  was  therefore  to  be  inferred  that,  as  to  the 
rest,  he  did  not  do  so,  but  endeavoured  to  annul  it  by  his  will. 

The  case  of  ll'eJhii  v.  JVdbn  (2  Ves.  &  B.  187),  to  which  I  was  next  referred,  was 
one  of  this  nature  :  The  testator  was  possessed  of  three  estates  ;  of  one  he  was  tenant 
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in  fee-simple,  of  another  he  was  tenant  in  tail,  and  of  the  third  he  was  tenant  for  life, 

with  remainder  to  his  first  and  other  sons  in  tail  male,  with  reversion  to  himself  in 

fee.     He  then  devised  the  estates  of  which  he  was  seised  in  fee-simple  to  his  son  and 

heir  in  tail  to  hold  to  him  in  fee  ;  and  he  devised  the  estates  of  which  he  was  tenant 

in   tail  male,  and  of   which  he  was  tenant  for  life,  to  his  grandson   for  life,  with 

remainders  over  in  strict  settlement.     Sir  William  Grant  held  that  this  raised  a  case 

of  election,  and  that  if  the  son  and  heir  in  tail  insisted  on  taking  the  settled  estates, 

he  must  give  up  the  estates  devised  to  him,  or  make  compensation  out  of  them  to  the 

grandson.     The  important  point  arose  with  respect  to  the  Sapperton  estate,  of  which 

the  testator  was   tenant  for  life,  with  a  reversion  in  fee,  on  which  his  will  might 

operate,  and  the  will   expressly  uses  the  word  "  reversions "  as  part  of  the  subject 

which  he  disposed  of  by  his  will.     The  observations  of  Sir  William  Grant  are  strictly 

applicable  to  the  present  case  :  he  held,  that  the  limitations  there  being  unfitted  to 

[465]  apply  to  the  reversion,  it  must  be  held  that  the  testator  intended  to  demise  a 

present  interest  in  those  lands.     His  words  are  (2  V.  &  E.  192):  "The  question  is, 

what  the  testator  intended  to  include  :'     The  Plaintiti'  contends  that,  on  the  face  of 

this  will,  it  is  clear  that  it  was  the  body  of  the  estate,  the  land  composing  the  estate, 

and  not  a  mere  reversionary  interest  in  it,  that  was  meant  to  be  devised.     All  the 

words  of  description  are  applicable  to  the  land  itself  rather  than  to  an  interest  in  the 

land.     Sapperton  is  included  in  the  same  description  with  Pointon.     As  to-Pointon, 

he  could  not  be  contemplating  a  reversionary  interest,  for  he  had  none  in  it.     It  was 

the  whole  estate  he  meant  to  pass.     Both  estates  he  speaks  of  as  being  his,  and  both 

I  as  being  alike  devised  to  him  by  his  brother's  will.     Both  estates  had  been  enjoyed 

by  his  brother  John,  as  tenant  in  tail ;  he  was  merely  tenant  in  tail  of  Pointon. 

In  Sapperton  he  had  also  the  reversion  in  fee.     He  gave,  by  general  words,  all  his 

real  and  personal  estate  whatsoever  to  his  brother  AVilliam  ;  but  William,  being  the 

heir  at  law,  would  take  the  reversion  by  descent  and  not  by  the  will ;  so  that,  in 

truth,  he  took  nothing  either  in  Pointon  or  Sapperton  under  John's  will.     William, 

however,  probably  forgetting  how  the  estates  had  been  settled,  at  a  remote  period, 

seems  to  have  supposed  that  he  took,  by  John's  will,  the  estates  of  which  John  had 

;  been  in  possession.     All  the  words  of  ^\'illiam's  will  import  that  he  conceived  himself 

;  to  have   the  same  interest  in  Sapperton  and  Pointon,  and  that  it  was  an  absolute 

i  interest  which  he  had  in  both.     The  limitations  which  he  makes  of  these  estates  are 

likewise  the  same,  and  they  are  limitations  adapted  to  estates  in  possession,  and  not 

I  to  estates  in  reversion."     He  also  uses  the  following  expressions  (2  V.  &  B.  194): — 

i  "  Here  the  reversion  which  the  testator  [466]  had  in  Sapperton  could  not  fall  in,  nor 

I  the  devise  of  it  consequently  take  ettect,  until  there  should  be  a  failure  of  all  issue 

i  male  of  his  own  body  ;  and  yet  he  limits  the  Sapperton  estate,  with  others,  to  his 

'  sons  for  life,  without  impeachment  of  waste  ;  with  remainder  to  his  grandson  for  life, 

.  without  impeachment  of  waste,  remainder  to  his  first  and  other  sons  in  tail   male. 

■  That  is,  he  gives  estates  for  life  and  in  tail  to  persons  who  must  be  dead  before  the 

I  reversionary  interest  could  be  enjoyed,  which  very  reversionary  interest,  depending 

I  on  their  deaths,  is  what  the  Defendant  says  the  testator  meant  to  give  them  for  their 

'  lives.     He  also  gives  to  his  son  and  grandson  powers  of  leasing  and  of  jointuring, 

'  powers  which  can   apply  to    nothing   but   estates   of    which  they  might   be  in    the 

,  actual  possession.     It  is  impossible  that  the  testator  could  mean  to  make  so  absurd  a 

'  disposition  as  this  would  be,  if  confined  to  the  reversion." 

I        It  is  impossible,  as  it  appears  to  me,  to  hold  that  no  case  of  election  arose  in  the 
;  present  case,  without  overruling    IFdbi/  v.   JVelhij.     In  truth,  the  implication  to  be 
drawn  from  the  contents  of  the  will  of  Sir  Robert  Clifton  is,  in  my  opinion,  stronger 
'  than  that  in  H'clbi/v.  U'dhji. 

j  It  is  suggested  that  Jl'dhi/  v.  Il'ilhi/ and  L'ancliffe  v.  Parki/ns  cmnwt  stand  together, 
;  and  that,  in  truth,  the  decision  in  /K/iy  v.  irill/i/  was  founded  upon  Sir  William 
j  Grant's  opinion,  expressed  in  Church  v.  Miiiuli/  (12  Ves.  426),  where  he  held  that  a 
I  reversion  did  not  pass  under  general  words,  on  account  of  the  inaptitude  of  the 
;  limitations — an  opinion,  it  is  said,  clearly  erroneous,  and  overruled  by  Lord  Eldon 
I  on  appeal ;  and  the  questions,  it  is  contended,  are  I:  comrrso,  substantially  the  same, 
I  being,  in  one  case,  whether  the  devise  is  to  be  extended  [467]  to  the  reversion,  and 
I  in  the  other,  whether  it  is  to  be  confined  to  the  reversion.     But  there  are  material 
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distinctions  between  these  cases,  which,  in  cither  event,  must  depend  on  the  intention 
of  the  testator,  to  bo  gathered  from  his  will.     I  am  not,  however,  of  opinion  that 
Sir  William  Grant's  decision  in  H'tlhi/  v.  //>%  is  founded  on  the  view  he  took  in: 
Church  V.  ifitwli/  ;  in  page  197  of  his  judgment  he  seems  to  approve  of  the  reversal  of  j 
his  decision  in  that  case,  and  he  proceeds  to  say  that  the  decision,  if  against  the  huir 
at  law,  would  leave  untouched  such  a  case  as  that  of  //>%  v.  /rcM//,  and  he  expressly  ; 
states,  upon  the  supposition  that  there  never  had  been  a  case  in  which  general  words,  ! 
sufficient  to  include  a  reversion,  had   been  controlled  by  reference  to  subse<iut'iit  . 
limitations,  that  he  should  still  have  held  that  the  will  in  JFelhi/  v.  H'eWi/  was  not 
confined  to  the  reversion  in  the  settled  lands  ;  for  he  says,  that  which  appears  to  be 
true  in  the  present  case,  that  the  Plaintiff  is  not  obliged  to  set  some  parts  of  the 
will   in   opposition  to  others,  but  is  able  to  contend  that  every  disposition  of  the 
will,  as  well  as  a  description  in  it,  is  applicable  to  the  whole  body  of  the  estate. 

It  is  also  to  be  observed  that  Lord  Eldon,  in  llundifff  v.  Farb/ns,  nowhere 
expresses  his  dissent  from  irelhij  v.  IVdhy.  The  two  cases  are,  in  my  opinion,  , 
distinguishable,  and  perfectly  consistent.  I  nowhere  fiitd  that  ireJbtj  v.  U'elhii  has 
been  disapproved  of  by  other  Judges,  and  as  I  am  unable  to  distinguish  it  from  the 
case  before  me,  I  should  consider  myself  bound  to  follow  it  in  an  analogous  case,  e\t'ii 
if  I  had  not,  from  the  perusal  of  the  will  alone,  come  to  the  same  conclusion. 

I  am  of  opinion,  therefore,  that  a  question  of  election  [468]  arose,  and  that  Sir 
Robert  Juckes  Clifton  must  be  put  to  his  election,  to  take  under  the  will  or  adversely 
to  it,  and  to  make  compensation  accordingly. 

On  the  second  point,  I  am  of  opinion  that  the  recovery  suflered  by  Sir  Jucki.s 
Clifton  and  his  son,  the  present  baronet,  in  February  1848,  cannot  be  considered  as  a 
binding  election  made  by  him.  Wah'  v.  JTuh-  (3  Bro.  C.  C.  255)  and  many  other 
cases  decided,  that  in  order  to  constitute  a  concluded  election,  the  act  done  must  be 
with  a  full  knowledge  of  the  circumstances  of  the  case  and  the  rights  to  which  the 
person  put  to  his  election  was  entitled.  There  is  a  total  absence  of  evidence  to  shew 
that  this  was  so  in  the  present  case  ;  and  I  cannot  treat  the  fact  that  a  recovery  was 
suffered  of  the  settled  lands,  and  money  raised  by  mortgage  of  them,  as  proof  of  an 
intention  to  take  against  the  will,  with  a  full  knowledge  of  all  the  consequences  of  so 
doing.     This  disposes  of  the  main  question  in  this  suit. 

The  executors  of  Sir  Juckes  Clifton,  who  is  dead,  complain  of  having  been  made 
parties  to  this  suit,  to  determine  this  question  of  election,  and  I  think  with  reason. 
It  is  impossible  to  understand  what  interest  could  exist  in  any  one  to  have  it 
determined  whether  Sir  Juckes  held  his  life-estate  under  the  will  of  Sir  Gervas  or 
that  of  Sir  Robert.  In  either  event,  his  rights  and  interests  were  the  same,  and 
counsel  have  failed  in  their  endeavour  to  explain  to  me  what  the  necessity  was  for 
bringing  them  here  :  no  relief  is  prayed  against  him  or  his  estate,  beyond  that  he  shall 
be  put  to  his  election,  a  prayer  which,  if  decreed,  it  is  obvious  would  not  be  enforced, 
and  the  refusal  to  [469]  do  which  could  lead  to  no  consequences.  As  against  them 
the  bill  must  therefore  be  dismissed  with  costs. 

With  respect  to  the  other  parties  who  are  necessary  for  the  discussion  of  this 
question,  they  must  have  their  costs,  which  must  be  paid  out  of  any  part  of  the 
testator's  estate  which  is  applicable  for  this  purpose.  If  there  are  incumbrances  on 
any  interest  brought  here,  I  can  only  allow  one  set  of  costs  in  respect  of  each  interest, 
unless  by  consent.  I  will  make  a  declaration  to  the  effect  I  have  stated  on  the 
construction  of  the  will,  that  a  case  of  election  arose,  and  that  Sir  Robert  Juckes 
Clifton  must  elect,  and  for  the  consequential  directions  ;  and  if  any  further  directions 
are  required,  for  the  purpose  of  carrying  into  effect  the  trusts  of  the  testator's  will,  I 
shall  be  obliged  to  counsel  to  suggest  them,  and  I  will  then  dispose  of  them. 


[470]    RooKE  V.  Lord  Kensington.    March  1,  3,  1856. 

Two  estates,  A.  and  B.,  were  subject  to  the  same  mortgage.  The  owner,  on  the 
marriage  of  his  son,  settled  A.  in  strict  settlement,  and  the  trustees  were  empowered 
"from  time  to  time,  when  and  as  occasion  should  require,"  to  sell  any  part  of  A., 
and  pay  off  the  mortgage,  so  as  to  exonerate  B.     The  owner  afterwards  mortgaged 
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B.  to  the  Plaintiff,  but  without  any  express  mention  of  the  exoneration  clause.  The 
Plaintiff  having  filed  a  bill  to  enforce  the  exoneration  clause,  without  making  the 
trustees  of  the  settlement  parties,  it  was  dismissed,  with  costs. 

Whether  the  Plaintiff  was  in  a  situation  to  enforce  the  contract,  under  the  terms  of 
his  security,  ipKere. 

The  time  for  exercising  the  trust  for  sale  would  seem  to  be,  when  the  B.  estate  would 
be  made  liable  to  pay  the  charge  on  the  A.  estate. 

The  late  Lord  Kensington  had  mortgaged  "  the  Kensington  estates "  and  "  the 
Llanbister  rectory  "  to  Lord  Braybrooke  and  others,  to  secure  £60,000. 

Afterwards,  on  the  marriage  of  the  present  Lord  Kensington,  by  an  indenture 
bearing  date  the  11th  of  October  1833,  the  Kensington  estates  were  conveyed,  subject 
to  the  mortgage,  to  two  trustees,  to  the  use  of  the  late  Lord  Kensington  for  life,  with 
remainder  to  the  present  lord  for  life,  with  remainder  to  his  first  and  other  .sons  in 
tail,  with  an  ultimate  remainder  to  the  late  lord  in  fee.  A  power  was  thereby  given 
to  the  late  lord  to  charge  the  estates  with  £20,000  for  his  own  benefit,  and  to  create 
a  term  to  secure  it. 

And  it  was  thereby  also  provided,  agreed  and  declared,  between  and  by  the  parties 
thereto,  that  as  between  the  heirs  and  assigns  of  the  late  Lord  Kensington  and  the 
parties  entitled  thereunder,  the  Kensington  estates  should  be  primaril}'  liable,  and  the 
Llanbister  rectory  secondarily  liable  for  paying  off  the  £60,000  ;  and  the  trustees, 
Henry  Handley  and  George  Warren  Edwardes  were  thereby  empowered  "  from  time 
I  to  time,  as  and  when  occasion  should  arise,"  to  sell  all  or  any  part  of  the  Ken.sington 
estates,  and  out  of  the  monies  produced  by  the  sale  to  pay  and  .satisfy  the  £60,000 
'  [471]  interest,  and  to  exonerate  and  indemnify  the  late  lord,  his  heirs,  executors, 
administrators  and  assigns,  and  the  rectory  of  Llanbister  from  the  payment  himself. 

In  183-5  the  late  Lord  Kensington  charged  the  settled  estates  with  £20,000  and 
created  a  term  to  secure  it,  and  this  charge,  prior  to  1842,  was  assigned  to  Lord 
r>r;iybrooke  and  his  co-mortgagees,  to  secure  £14,277. 

By  two  deeds,  each  dated  the   27th  January   1842,  the  late  lord  assigned  the 

£20,000  charge   (subject  to  the   principal  sum    of  £14,277,   6s.   2d.),   his   ultimate 

reinainder  in  fee  in  the  Kensington  estates  and  the  Llanbister  rectory,  together  with 

tlie  benefit  of  the  pi'ovision  made  by  the  settlement  for  charging  the  whole  of  the 

mortgage  debt  of  £60,000  and  interest  on  the  Kensington  estates,  in  exoneration  of 

the  Llanbister  rectory,  to  the  Defendant  Edmond  Bouverie  and  others,  by  way  of 

1  further  security,  for  the  sum  of  £24,500  lent  to  him  on  mortgage  of  other  heredita- 

[  mcnts,  with  interest,  and  to  the  Defendants  Philip  Pleydell  Bouverie  and  Charles 

I  Tennant,  by  way  of  further  security  for  the  sum  of  £32, -500  lent  to  him  on  mortgage 

;  of  other  hereditaments,  with   interest.      By  a   third  deed,  dated   the  same   27th  of 

•liinuary  1842,  the  late  lord  conveyed  to  the  Plaintiff  F.  W.  Kooke  his  equity  or  right 

ut  redemption  in  the  premises  comprised  in  the  other  two  several  securities  of  the 

27th  of  January  1842  (but  not  expressly  mentioning  the  benefit  of  the  exoneration 

I  clause),  after  full  payment  of  all  the  said  principal  sums  of  £24,500  and  interest,  and 

:  £32,500  and  interest,  by  way  of  further  security,  to  the  Plaintiff  for  the  sum  of 

£•10,000  lent  by  him  to  the  late  lord  on  other  securities. 

The  late  Lord  Kensington  died  on  the  10th  of  August  1852,  and  in  the  October 
I  following  the  present  Lord  [472]  Kensington  filed  his  bill  to  redeem  the  premises 
'  comprised  in  the  settlement  from  the  charge  of  £20,000,  and  in  March  1854  a  decree 

■  for  redumption  and  an  account  and  inquiries  was  accordingl}'  made,  the  mortgagees 
'  of  the  £60,000  not  asking  to  be  redeemed.  (See  19  Beav.  39.)  The  accounts  and  inquiries 

^^•'|■l■  still  pending,  and  the  £20,000  and  interest  remained  unpaid.     The  £24,500, 
f".2,.")U0  anil  £3U,000  charges,  with  an  arrear  of  interest,  were  also  unpaid. 

The  Plaintiff,  with  a  view  to  prevent  the  present  Lord  Kensington  from  entering  into 

■  pu.ssession  and  enjoyment  of  the   Kensington  estates,  after  paying  off  the  £20,000 
I  charge,  without  obtaining  an  exoneration  of  the  Llanbister  rectory  from  the  £60,000, 

filed  his  bill  against  Lord  Kensington,  his  eldest  son  (an  infant),  and  the  Bouveries 

and  Teiniant,  praying  that  the  Llanbister  rectory  might  be  exonerated  and  discharged 

I  from  the  payment  of  the  £60,001)  and  interest,  and  for  a  sale  of  the  Kensington  estate 

for  that  purpose,  and  for  an  injunction  and  a  receiver.     To  this  bill  the  mortgagees  of 
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the  £60,000  and  tho  trustees  of  the  settlement  were  not  made  parties,  but  no 
objection  was  made  liy  the  Defendants  in  their  athdavit  on  that  account. 

Mr.  Lloyd  and  Mr  Shapter,  for  tho  Plaintiff,  contended  that  the  exoneration  clause 
created  a  trust  of  which  specific  performance  could  be  enforced,  and  that  the  Plaintiff 
was  entitled  to  have  the  power  of  sale  put  in  operation,  in  order  to  exonerate  the 
Jilanbister  rectory  ;  Ranelawjli  v.  Hayes  (1  Vern.  189).  [The  Mastek  of  the  Koi.i.s. 
How  can  you  sell  the  Kensington  estates  free  from  the  mortgage,  iniless  the 
mortgagees  consent,  or  how  can  \-ou  proceeil  without  redeeming  them  !]  The  Plaintiff 
[473]  has  the  same  benefit  given  to  him  as  the  I5ouverie.s,  except  as  regards  priori ly, 
and  therefore  has  the  same  rights,  including  a  right  to  have  the  Kensington  eslatos 
sold.  They  cited  Xishd  \.  Smith  (2  Bro.  C.  C.  582) ;  Ikainnont  v.  The  Marqvi^  nf 
Salishunj  (19  Beav.  198) :  Salowai/  v.  Straichridge  (1  Kay  it  .1.  371)  :  Dcxison  v.  I'liirJI 
(18  L.  J.  (N.  S.),  Ch.  237);  Lord' Kensington  v.  Bmvem  (16  Beav.  194,  and  19  lieav. 
39). 

Mr.  C.  lioupell,  for  Messrs.  Bonverie  and  Mr.  Tennant. 

Mr.  C.  Palmer  and  Mr.  Selwyn,  for  Lord  Kensington.  The  trustees  of  the  settle- 
ment, and  Lord  Braybrooke  and  his  co-mortgagees,  ought  to  have  been  made  parties, 
and  the  suit  is  defective  by  reason  of  that  omission.  But,  even  if  the  exoneration 
clause  could  be  made  available  without  the  consent  of  Lord  Braybrooke  and  his 
co-mortgagees,  or  without  redeeming  them,  the  Plaintiff,  at  least,  can  derive  no  benefit 
from  it ;  for  it  was  not  assigned  to  him  by  express  words,  and  is  not  included  in  his 
deed  of  the  27th  of  January  1842.  Besides,  the  trust  for  sale  is  only  to  be  exercised 
"from  time  to  time,  a.<  occasion  ma)/  require,"  to  recoup  any  charge  that  may  be  jwid  off 
out  of  the  Llanbister  tithes.  How  or  by  whom  is  the  time  of  the  sale  to  be 
determined?  Not  by  the  Plaintiff,  and  if  the  Llanbister  estate  is  saved  harmless  and 
indemnified,  the  trust  for  .sale  will  never  arise  at  all. 

Mr.  Lloyd,  in  reply. 

[474]  March:  3.  The  Master  of  the  Koi.ls  [Sir  John  Komilly].  I  am  of 
opinion  that  this  suit  fails  altogether.  The  question  arising  on  the  construction 
of  this  clause  in  the  deed  may  be  one  of  some  nicety,  and  involve  some  points 
of  considerable  difficulty  ;  but  the  defect  which  exists  in  the  case  of  the  Plaintiff 
is  of  this  nature :  a  contract  having  been  entered  into  by  the  late  Lord 
Kensington  on  the  marriage  of  his  son  that,  for  the  purpose  of  exonerating  and 
indemnifying  the  late  lord  and  his  estate,  called  "the  Llanbister  tithes,"  from  any 
part  of  the  charges  which  were  on  the  Kensington  estates,  a  trust  shall  be  imposed  on 
the  trustees  of  the  settlement,  Henry  Handley  and  George  Warren  Edwardes,  that  they 
shall,  "  from  time  to  time,  when  and  as  occasion  shall  require,"  sell  and  dispose  of  all 
or  any  part  of  the  Kensington  estates,  for  the  purpose  of  paying  the  £60,000  charge 
in  the  first  instance.  That,  as  has  been  properly  stated,  is  a  trust  reposed  in  these 
persons  ;  and  this  is  a  suit  to  compel  the  enforcement  and  execution  of  that  trust 
against  persons  who  are  'vv/h/a-  q}ie  trust  of  those  trustees  in  respect  of  this  property, 
but  not  in  respect  of  this  jjarticular  contract.  It  is,  in  point  of  fact,  a  suit  by  a 
person  claiming  to  be  the  cestui  que  trust  of  this  particular  contract,  seeking  the  benefit 
of  the  enforcement  of  this  contract,  and  seeking  the  enforcement  of  it  by  the  trustees 
in  whom  the  trust  is  reposed,  but  yet  not  calling  on  those  trustees  to  exercise,  or  to 
execute  or  perform  the  contract. 

Now  I  never  saw  a  case  of  that  sort  before.  The  case  cannot  be  put  higher  for 
the  Plaintiff  than  if  the  late  Lord  Kensington  were  now  alive,  and  had  come  for  the 
execution  of  the  contract.  Whom  would  he  call  [475]  upon  to  exercise  it  for  his 
benefit?  The  persons  he  would  call  upon  would  be  Henry  Handley  and  George 
Warren  Edwardes,  who  are  the  donees  of  the  power,  or  the  per.sons  in  whom  the  trust 
is  reposed.  I  think  that  it  is  quite  impossible  for  this  Court  to  make  a  declaration 
and  execute  the  trust  imposed  in  other  persons,  because,  as  has  been  observed,  it  is  a 
trust  to  be  executed  whenever  tho  occasion  requiring  its  exercise  shall  arise  and  not 
till  then.     That,  I  think,  sufficiently  disposes  of  this  case. 

Two  other  questions  arise,  upon  which  certainly  there  is  considerable  difficulty. 
One  is,  whether  the  Plaintiff  is,  under  the  terms  of  this  contract,  such  an  assignee  of 
the  benefit  of  this  contract  that  he  is  entitled  to  enforce  the  execution  of  it.  Because 
it  is  to  be  observed,  if  I  have  correctlv  collected  the  statements  made  to  me,  that  the 
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benefit  of  this  contract  is  not,  in  express  terms,  assigned  over  to  the  Plaintiff",  but  it 
is,  in  express  terms,  assigned  over  to  persons  who  have  prior  charges  on  the  Llanbister 
tithes.     That  involves  a  very  serious  question. 

It  has  been  endeavoured  to  make  it  analogous  to  the  case  of  a  covenant  running 
with  the  land,  and  that  this  is  a  species  of  agreement  which  aff'ects  the  Llanbister 
tithes,  for  the  benefit  of  any  owner  of  them,  and  which  any  owner  of  that  estate  may 
enforce  for  the  benefit  and  improvement  of  the  estate.  That  appears  to  me  to  be  a 
question  of  considerable  nicety,  and  I  am  not  satisfied  that  I  should  not  be  of  opinion 
that  the  Plaintiff"  might  not  be  in  a  situation  to  enforce  this  contract  under  the  terms 
of  the  deed,  as  set  out  in  the  bill. 

Another  and  a  still  more  difficult  question  is  this  :  [476]  when  did  the  trust  which 
was  reposed  in  Henry  Handley  and  George  Warren  Edwardes  arise  ?  Clearly  it  was 
not  a  trust  that  was  to  arise  forthwith,  because,  if  so,  they  ought  immediately  to  have 
executed  it.  That  was  not  the  purpose  ;  it  was  to  be  exercised  "from  time  to  time,  when 
and  as  occasion  should  require."  Then  the  fact  that  the  Kensington  property  and  the 
Llanbister  tithes  were  mortgaged  to  the  extent  of  £60,000,  and  that  there  were  subse- 
quent mortgages  on  both,  did  not  make  the  occasion  then  arise  for  the  purpose  of  selling 
the  Kensington  property.  For  if  it  had  been,  the  words  "as  occasion  should  require 
would  not  have  been  inserted,  but  the  trust  would  have  been  immediate.  When  were 
the  trustees  to  exercise  this?  It  being  a  trust  reposed  in  them,  to  exercise  "as 
occasion  should  require,"  it  would  probably  seem  to  be  that  the  occasion  would  arise 
when  it  seemed  probable  that  the  Llanbister  tithes  would,  in  point  of  fact,  be  made 
liable  to  pay  this  primary  charge  on  the  Kensington  estate.  But  certainly  no  such 
case  is  now  stated  ;  and  though  the  mortgage  to  the  Plaintiff  was  made  fourteen  years 
ago,  no  case  is  mentioned  where  the  Llanbister  tithes  have  ever  been  made  liable  for 
the  payment  of  this  prior  charge  of  £60,000,  nor  can  any  reason  be  stated  why  the 
application  should  be  made  more  at  the  present  moment  than  it  might  have  been 
made  fourteen  years  ago,  were  it  not  that  the  Defendant,  Lord  Kensington,  appears 
to  be  likely  to  get  into  possession  of  the  Kensington  estate  himself. 

But  I  do  not  hesitate  to  say  that  if  the  interest  on  the  £60,000  is  not  kept  down, 
then  by  a  proper  application  and  making  the  proper  persons  parties,  the  benefit  of 
this  contract  might  be  made  available  for  the  benefit  of  any  incumbrancers  on  the 
Llanbister  tithes^  I  do  not  think  [477]  it  necessary  to  pursue  this  further,  than  to 
state  the  serious  doubts  which  I  entertain  of  the  case  made  by  the  Plaintiff,  and  that 
the  persons  primarily  liable,  that  is  to  say,  not  so  much  the  irndees  of  the  power,  as 
the  trustees  who  are  to  exercise  the  trust  sought  to  be  enforced  here,  and  who  are  to 
do  it  "  when  occasion  shall  require,"'  are  not  called  on  to  exercise  or  perform  that 
trust. 

I  am  of  opinion,  therefore,  that  this  suit  altogether  fails,  and  that  it  must  be 
dismissed,  with  costs. 

Note. — The  Plaintiff'  appealed,  and  the  trustees  of  the  settlement  having  been 
made  parties  to  the  suit,  the  Lords  Justices,  without  hearing  the  Defendants,  allowed 
the  cause  to  stand  over,  on  an  undertaking  on  the  part  of  the  Defendants,  or  some  of 
them,  to  keep  down  the  interest  on  the  former  securities,  to  prove  that  fact  half 
yearly,  and  to  give  notice  to  the  Plaintiff,  in  case  anj'  measure  should  be  taken  for  the 
purpose  of  enforcing  the  payment  of  the  principal  money  due  on  the  earlier  securities. 
The  Court  was  also  of  opinion  that  no  occasion  had  as  yet  arisen  requiring  a  sale,  and 
that  therefore  no  direction  for  a  sale  ought  to  be  given  ;  and  that  there  was  no 
occasion  for  any  declaration  of  right,  or  for  an  injunction  or  receiver,  so  long  as  the 
interest  on  the  prior  incumbrances  was  kept  down.  That  the  Plaintiff"  must  pay  the 
costs  down  to  the  hearing  at  the  ftolls,  and  the  costs  of  making  the  trustees  parties, 
but  no  costs  of  the  appeal  or  subsequent  to  the  hearing  at  the  Rolls  were  allowed  the 
Defendants. 
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[478]    Read  v.  Gooding.    Jan.  21,  1856. 

[For  previous  proceedings,  see  S.  C.  4  De  G.  M.  &  G.  -510 ;  43  E.  R.  606.] 

Devise  in  trust  for  A.  for  life,  and,  after  her  decea.se,  to  apply  the  rents  for  the  benefit 
of  her  children,  until  the  youngest  attained  twenty-five ;  and,  as  soon  as  the 
youngest  should  have  attained  twenty-five,  to  sell,  and  "  pay  and  divide "  the 
produce  equally  "  among  such  of  the  children  of  A.  as  should  be  then  living,  and 
issue  of  such,  if  any,  of  her  children  as  might  be  then  dead,"  such  issue  to  take 
their  parents'  share  only.  Held,  that  the  gift  of  the  income  was  valid,  but  that  the 
gift  of  the  corpus  was  void  for  remoteness. 

By  his  will,  dated  in  1822,  the  testator  devised  the  property  in  question  to  two 
trustees  and  their  heirs,  "in  trust,  to  permit  and  suffer  my  said  daughter,  Sarah 
Hurman,  and  her  assigns,  to  receive  the  rents,  issues  and  profits  thereof  during  her 
natural  life,  and  after  her  decease,  in  trust,  to  pay  and  apply  such  rents,  issues  and 
profits  equally  to  or  for  the  benefit  of  the  children  of  my  said  daughter  living  at  her 
decease,  until  the  youngest  of  such  children  shall  have  attained  the  age  of  twenty-five 
years,  in  case  ray  said  daughter  shall  die  before  such  youngest  child  shall  have  attained 
that  age  ;  but  if  either  of  the  children  of  my  said  daughter  shall  die  leaving  issue,  such 
issue  shall  be  paid  or  entitled  to  the  share  of  their  deceased  parent.  And  as  soon  as 
the  youngest  child  of  my  said  daughter  shall  have  attained  such  age  of  twenty-five 
3'ears  (in  case  my  said  daughter  shall  be  then  dead),  in  trust,  with  all  convenient 
speed,"  to  sell :  "  And  I  do  direct  ray  said  trustees  to  pay,  divide  and  dispose  of  the 
purchase-money  (deducting  their  reasonable  costs,  charges  and  expenses),  equally 
amongst  such  of  the  children  of  my  said  daughter  as  shall  he  then  lirimj,  and  the  issue  of 
siich,  Tf  any,  of  her  children  as  may  be  then  dead,  but  such  issue  to  take  only  their  parent 
or  parents'  share  or  shares  of  the  same,  as  if  divided  by  virtue  of  the  Statute  for 
Distributing  Intestates'  Effects." 

Mrs.  Hurman  died  in  1849,  leaving  nine  children,  five  sons  and  four  daughters, 
the  youngest  child  being  then  sixteen  years  old.  The  youngest  of  the  surviving  [479] 
children  of  Mrs.  Hurman  had  now  attained  the  age  of  twenty-five. 

The  question  argued  on  this  special  case  was,  whether  the  beijuest  was  or  was  not 
too  remote,  it  having  been  held,  on  a  previous  occasion,  that  the  gift  of  the  income 
was  not.     (4  De  G.  M.  &  G.  510.) 

Mr.  R.  Palmer,  for  the  Plaintiff,  argued  that  the  gift  of  the  produce  of  the  .sale 
was  void  for  remoteness.  He  referred  to  Gooding  v.  Reail  (Ibid.)  and  Gooch  v.  Gooch 
(14  Beav.  565  ;  and  3  De  G.  M.  &  G.  366). 

Mr.  Lloyd  and  Mr.  Batten,  contrh,  argued  that  the  children  took  absolute  vested 
interests  at  the  death  of  their  parent,  but  that  the  enjoyment  was  postponed  until 
the  youngest  attained  twenty-five,  at  which  period  the  issue  of  such  as  might  have 
died  in  the  meanwhile  were  to  take  by  substitution.  Secondly,  that  if  the  substituted 
gift  was  void,  the  prior  absolute  gift  to  the  parents  remained. 

Saunders  v.  Vaiitier  (Cr.  &  Ph.  240) ;  Milroi/  v.  Milroi/  (14  Sim.  48) ;  Boraston's  case 
(3  Rep.  19  a.);  I)oc  d.  DoUei/  v.  //an/  (9  Ad.&  Ell.  582) ;  Leake  v.  Hobinson  (2  Mer. 
363) ;  rorter  v.  Fox  (6  Sim.  485) ;  James  v.  Lord  JFynford  (1  Sm.  &  Giff.  40,  and  2  Sra. 
&  Giff.  350). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  have  no  doubt  that  this  gift 
is  too  remote.  I  conceive  that  if  this  gift  vested  in  the  children  of  Sarah  [480] 
Hurman  on  her  death,  the  attempt  to  substitute  their  children  would  not  divest  the 
prior  gift  or  make  it  too  remote.     That  was  the  case  in  Milroy  v.  Milroij. 

Here  the  gift  is  to  "  the  children  of  the  daughter  as  shall  be  then  living,  and  the 
issue  of  such,  if  any,  of  her  children  as  raay  be  then  dead."  If  the  question  be,  who 
are  to  compose  the  class  to  take  1  it  is  impossible  to  hold,  after  the  decision  in  Leake 
V.  Robinson,  that  this  is  a  vested  interest. 

I  express  no  opinion  on  the  question  whether  the  gift  would  or  would  not  be  too 
remote,  if  it  were  "to  such  of  her  children  as  .shall  be  then  living;"  but  when  he 
adds,  "and  the  issue  of  such,  if  any,  of  her  children  as  may  be  then  dead,"  it  is  clear 
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that  the  class  is  to  be  ascertained  for  the  first  time  at  that  period,  which  is  after  a  life 
in  being  and  twenty-five  years ;  and  all  the  cases  hold  this  to  be  too  remote.  I  am 
therefore  of  opinion  the  gift  over  after  the  youngest  has  attained  twenty-five  is  too 
remote. 

Note. — Bland  v.  JVilliams,  3  Myl.  &  K.  411  ;  Keoern  v.  WiUiam-%  5  Sim.  171  ; 
Farmer  v.  Francis,  2  Bing.  L51  ;  Dames  v.  Fisher,  5  Beav.  201  ;  Marquis  of  Bute  v. 
Harman,  9  Beav.  320,  corrected  Southern  v.  IFoUaston,  16  Beav.  166  ;  Newman  v. 
Newman,  10  Sim.  51  ;  Bull  v.  Pritchard,  1  Russ.  213;  Palmer  v.  Holford,  4  Russ.  403  ; 
Vaivdry  v.  Geddes,  1  Russ.  &  Myl.  203. 

[481]     In  re  Law  and  Gould.     Jan.  24,  1856. 

[Distinguished,  In  re  Ward  [1896],  2  Ch.  31.] 

A  solicitor  claimed  five  bills  of  costs  against  his  client.  The  client  obtained  an  order 
of  course  to  tax  two  only.     It  was  discharged  with  costs. 

A  client  obtained  an  order  of  course  to  tax  two  bills  of  costs  of  his  solicitor.  It 
appeared  that  the  solicitor  claimed  /ire  bills  of  costs  against  his  client.  Under  these 
circumstances, 

Mr.  Cairns  moved  to  discharge  the  order.  He  relied  on  In  re  Byrch  (8  Beav. 
124). 

Mr.  Bedwell,  amtra,  argued  that  the  solicitor  might  himself,  under  the  6  &  7  Vict. 
c.  73,  obtain  an  order  of  course  to  tax  the  other  bills,  if  he  thought  proper.  He  con- 
tended, also,  that  it  would  be  a  great  hardship  on  the  client,  to  compel  him  to 
embrace,  in  his  order  for  taxation,  the  five  bills,  for  the  consequence  would  be  that 
he  would  thereby  admit  the  retainer  as  to  the  remaining  three  bills,  which  he 
contested. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  must  follow  the  decision  of 
Lord  Langdale,  who  was  very  conversant  with  questions  of  this  description,  and 
discharge  the  order,  with  costs. 

[482]     Harrlson  v.  TeNxNANT.     Jan.  18,  19,  21,  28,  1856. 

This  Court  will  dissolve  a  partnership  before  the  expiration  of  the  term,  where  the 
circumstances  have  so  changed,  and  the  conduct  of  the  parties  is  such,  as  to  render 
it  impossible  to  carry  it  on  without  injury  to  all  the  partners. 

The  Court  dissolved  a  partnership  entered  into  for  a  term  of  years,  when,  without 
any  breach  of  the  partnership  articles,  circumstances  had  so  altered  that  it  could 
not  be  carried  on  upon  the  footing  originally  contemplated,  and  the  confidence 
mutually  reposed  having  ceased,  and  given  place  to  mistrust,  so  that  it  was 
apparent  that  the  partnership  could  not  go  on  without  mutual  injury. 

A.  and  B.,  who  had  been  partners  for  some  time,  entered  into  a  new  partnership  with 

C.     At  the  same  time  B.  took  all  the  assets  of  the  old  firm,  and  covenanted  to 

indemnify  A.  from  the  liabilities.     The  Court  held  that  the  partnership  between 

the  three  might  be  determined  by  the  Court,  for  due  cause,  without  setting  aside 

j       the  deed  of  indemnitj',  which  might  be  the  subject  of  another  suit. 

I         The  bill,  in  this  case,  prayed  for  the  dissolution  of  a  partnership  existing  between 

I  Harrison  and  Finch  (the  Plaintiff's)  and  the  Defendant  Tennant,  and  for  consequential 

j   accounts,  under  the  following  circumstances  : — 

In  the  year  1851  the  Plaintiff  Harrison,  and  Tennant,  who  had  for  twenty  years 

I  previous  carried  on  an  old-established  business  as  solicitors,  took  the  Plaintiff  Finch 
into  partnership.  The  terms  were  regulated  by  an  agreement  dated  the  8th  of 
November  1851,  by  which  Harrison,  Tennant  and  Finch,  "agreed  to  enter  into 
co-partnership  together,  as  attornies,  solicitors  and  conveyancers,  for  the  term  of  twenty- 
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one  years,  to  commence  on  the  1st  of  January  1852."  The  agreement  then  regulateil 
the  shares  and  capital,  and  provided  that  Harrison  and  Tennant  should  devote  only 
so  much  time  and  attention  to  the  business  as  they,  in  their  discretion,  should  think 
reasonable,  but  that  Finch  should  devote  his  whole  time,  attention  and  onergiis 
thereto.  If  Harrison  or  Tennant  should  die  in  the  life  of  Finch,  the  survivor  was  to 
be  at  liberty,  without  the  consent  of  Finch,  to  introduce  a  lineal  descendant  into  liic 
firm.  If  [483]  both  Harrison  and  Tennant  should  die  in  the  life  of  Finch,  withnul 
having  exercised  that  power,  whereby  the  whole  business  should  devolve  on  Finch,  he 
was  to  pay  to  the  widow  or  children  of  Tennant  an  annuity  of  £.500  a  year  for  tlio 
remainder  of  the  twenty-one  years.  The  articles  then  provided  as  follows: — "That 
Harrison  and  Tennant,  or  the  survivor  of  them,  shall  have  power  to  determine  and 
make  void  these  articles  of  paitiicrship  at  any  time,  on  giving  notice  in  writing  to 
that  effect,  the  party  receiving  such  notice  to  cease  to  be  a  partner,"  on  receix  ini; 
£oOO  for  his  profits  for  the  current  j-ear,  and  his  capital.  "In  case  of  any  dispute 
between  the  .said  parties,  the  same  to  be  referred  to  arljitration  in  the  usual  wa\-. 
Any  partner  hereafter  to  be  appointed  acting  in  wilful  breach  of  these  articles  nr 
misconducting  himself,  to  be  liable  to  be  dismissed  in  the  usual  way  by  the  otbci- 
partners,  or  partner  if  only  one  partner." 

By  an  indenture  of  even  date,  and  made  between  the  same  parties,  it  was  agrL'ud 
that  Tennant  should  hold  the  estate  of  the  preceding  firms  for  his  own  benefit,  and  in 
consideration  thereof,  he  covenanted  to  indemnify  Harrison  from  all  debts  and 
liabilities  of  the  preceding  firms. 

The  partnership  was  accordingly  carried  on,  but  disputes  arose  between  them, 
which  gave  rise  to  this  suit,  under  the  following  circumstances : — The  Earl  of  Jersey 
had  been  a  client  of  the  preceding  firms  from  the  year  1813  until  184.5,  when  he 
retained  other  solicitors.  The  firm  had  sold  the  Britton  Ferry  estate  for  the  earl, 
and  the  father  of  the  Defendant  Tennant  (who  was  then  a  partner,  but  had  died  in 
1832)  principally  attended  to  the  carls  affairs.  These  were  of  great  magnitude,  and 
it  was  stated  that  about  a  million  sterling  had  passed  through  his  hands  from  first  to 
last,  for  purchase-[484]-money,  rents,  &c.,  but  no  account  had  been  settled  during 
the  whole  time.  Disagreements  had  arisen  between  the  earl  and  the  firm  as  to  these 
extensive  and  complicated  transactions,  and  in  May  184.5  Mr.  Tennant  delivered 
accounts  of  the  sales,  the  general  accounts  and  the  bills  of  costs.  These  were  not  , 
satisfactory,  and  after  communications,  explanations  and  controversy  between  the  ! 
earl's  solicitors  and  Tennant,  the  earl  filed  his  bill  in  October  1852  against  Harrison 
and  Tennant,  impeaching  some  sales  made  to  the  Defendant's  father,  and  praying 
accounts.  Counsel  suggested  a  compromise,  but  Tennant  refused  to  accede  to  this, 
and  put  in  his  answer,  without  the  concurrence  of  his  partners.  Amongst  other 
charges,  the  earl  had  complained  of  the  amount  of  commission  of  £5  per  cent,  on  the 
sales  of  the  estate  down  to  1822,  which  exceeded  £13,000,  and  was  in  addition  to 
office  bills.  In  answer  to  this,  Tennant  in  his  answer  said  that  the  charge  had  been 
made  with  the  earl's  concurrence,  that  it  had  been  charged  in  an  account  book  now 
in  his  possession,  which  he  had  frequently  seen  his  father  hand  to  the  earl,  who 
examined  the  same.  Upon  production  of  this  book,  however,  the  paper  of  which  it 
was  composed  bore  the  water-mark  of  1830.  This  matter  being  introduced  by 
amendment,  the  Defendant  adhered  to  the  statement,  but  said  that  the  book  must  be 
a  copy  made  by  his  father  of  the  original,  but  that  he  could  not  find  it. 

xVgain,  the  Defendant,  in  his  original  answer,  in  order  to  enhance  the  value  of  the 
services  of  his  father,  stated  that  the  earl  had  been  willing  to  sell  the  estate  for 
£200,000,  and  that  his  father,  by  his  judicious  arrangements,  had  obtained  £.300,000 
for  part  only,  and  in  one  of  the  books  there  was,  in  the  writing  of  the  firm,  an  entry 
of  an  offer  by  a  gentleman  of  £200,000  for  the  whole  estate,  which  [485]  had  been 
refused.  It  appeared  that  the  first  figure  (20)  had  been  written  on  an  erasure,  and 
from  other  sources  it  appeared  that  £350,000  had  really  been  offered.  There  was 
another  charge  against  the  Defendant  of  having  charged  £7560,  as  received  by  his 
father  for  deposits  on  sales,  when  they  had  been  received  for  reserved  rents,  and  that 
he  had  made  a  claim  for  £16,000,  which  was  not  entered  in  the  books,  and  one  or 
two  minor  matters,  which  it  is  not  necessary  to  state. 

The  earl  had  introduced  these  matters  into  his  bill  by  amendment,  but  he  did  not 
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require  any  further  answer.  The  Defendant  insisted,  however,  on  putting  in  a 
further  answer.  His  partners  interfered  and  wished  it  to  be  settled  in  consultation, 
whereupon  the  Defendant  made  himself  the  sole  solicitor  on  the  record  in  lieu  of  the 
firm,  and  put  in  his  answer  without  further  consulting  his  partners  thereon. 

The  present  bill,  filed  in  May  1855,  after  detailing  these  matters  of  complaint, 
stated  as  follows : — "  In  addition  to  the  several  circumstances  hereinbefore  stated,  the 
Plaintiffs  have  grave  cause  of  complaint  against  the  Defendant  Tennant,  in  respect  of 
the  general  character  and  conduct  of  the  defence  adopted  by  him,  in  and  by  his 
answer  and  further  answer  "  to  the  bill,  and  in  the  said  suit  instituted  against  him  by 
the  Earl  of  Jersey,  and  they  submit  that  his  conduct  "  was  and  is  inconsistent  with 
his  duty  as  a  partner  of  the  Plaintiffs  in  their  profe.ssion,"  and,  as  evidence  of  such 
conduct,  the  Plaintiffs  refer  to  the  said  several  answers  of  the  said  Defendant  to  the 
said  original  and  amended  bills.  That  in  consequence  of  the  several  matters  the 
Plaintiffs  were  advised  that  they  ought  to  effect  a  dissolution  of  their  said  co-partner- 
ship with  Tennant. 

[486]  The  bill  prayed  a  dissolution  of  the  partnership  and  for  accounts. 

It  appeared  that  Harrison  and  Finch  had,  soon  after  instituting  this  suit,  sent  a 
circular  to  the  clients  of  the  firm,  stating  that  they  had  instituted  proceedings  to 
dissolve  the  partnership  in  consequence  of  the  "  grave  charges  "  made  against  Mr. 
Tennant  in  the  suit  of  Earl  of  Jersey  v.  Tennant,  and  the  manner  in  which  he  had  met 
them,  and  trusting  that  this  "  would  not  impair  the  confidence  hitherto  reposed  in 
them," 

Mr.  Lloyd  and  Mr.  Fleming,  for  the  Plaintiffs,  argued  that  in  the  present  state  of 
circumstances  and  feelings,  it  was  impossible  that  the  partnership  could  continue  to 
be  carried  on,  and  that  the  authorities  embodied  a  general  principle  that  a  contract  of 
partnership  would  not  be  continued  to  the  injury  of  all  concerned  in  it,  when  it  was 
clear,  from  violent  causes  of  dissension,  that  they  could  not  work  in  harmony 
together. 

They  cited  Collyer  on  Partnership  (2d  ed.)  (page  193) ;  Baring\.  Dix  (1  Cox,  213); 
lFuter:i  V.  Tui/lur  (2  Ves.  &  B.  299);  iJe  Berenger  v.  Hummel  (7  Jarm.  Conv.  26),  and 
commented  on  the  acts  complained  of. 

Mr.  Koupell  and  Mr.  Shapter,  for  the  Defendant.  There  must  be  some  breach  of 
the  express  or  implied  contract  between  partners  to  justify  the  Court  in  setting  aside 
and  terminating  a  partnership  which  the  parties  have  expressly  engaged  to  carry  on 
for  a  fixed  number  of  years.  Here  there  is  not  even  an  allegation  of  any  breach  of 
the  partnership  articles,  or  of  any  misconduct  in  the  manage-[487]-ment  of  the  present 
partnership,  nor  is  there  any  interruption  of  intercourse  between  the  partners.  As 
to  Harrison,  it  was  more  his  duty  to  have  seen  that  the  affairs  of  Lord  Jersey  were 
regularly  entered  than  the  Defendant,  who  did  not  become  a  partner  until  1832  ; 
besides,  the  Defendant  has  engaged  to  indemnify  Harrison,  who,  therefore,  cannot  be 
damnified  by  the  result  of  that  suit.  The  Plaintiff's  have  shewn  an  undue  haste  in 
filing  the  present  bill,  which  is  founded  on  charges  made  in  another  suit,  which  not 
only  still  remain  unproved,  but  are  positively  denied  on  oath  ;  the  Defendant  must 
be  assumed  to  be  innocent  until  judicially  found  to  be  guilty.  The  existence  of 
charges  in  another  suit,  instituted  by  another  party,  cannot  be  a  ground  for  dissohang 
this  partnership  ;  for  if  a  decree  were  made  for  the  Plaintiff's  in  this  suit,  it  must  be 
based  on  the  unproved  charges  in  the  other. 

They  commented  on  and  explained  the  several  charges  which  were  denied  or 
explained,  and  insisted  that  the  mere  erroneous  statements  of  ancient  transactions,  in 
which  the  Defendant's  father,  and  not  the  Defendant,  had  been  engaged,  were  not  of 
the  serious  character  to  justify  the  rescinding  of  a  partnership  contract :  besides 
which,  they  did  not  really  affect  the  merits  of  the  other  suit.  They  argued  that  the 
conduct  of  the  Plaintiff's  was  highly  improper,  in  sending  a  circular  to  the  clients  of 
the  firm,  with  the  object  of  supplanting  the  Defendant,  and  depriving  him  of  his 
clients,  and  they  insisted  that  the  law  was  not  that  a  partnership  was  to  be  dissolved 
if  it  were  impracticable  for  it  to  go  on,  where  the  difficulty  arose  from  the  conduct  of 
the  person  seeking  the  dissolution.  They  argued  that  the  partnership  could  not  be 
dissolved  without  setting  aside  the  contemporaneous  deed  of  indemnity,  and  urged 
that  Finch  had  purposely  picked  a  quarrel  with  the  Defendant,  in  order,  upon  the 
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[488]  death  of  Harrison,  who  was  now  seventy-eight  years  of  age,  to  secure  to  himself 
the  whole  of  an  okl-estiiblished  business. 

They  cited  (lootlman.  v.  ll'hitcoinh  (1  Jac.  I'c  W.  589);  Marshall  v.  Coliitan  (2  Jae.  >V: 
W.  266) ;  ll'iui/  V.  Hulrhinson  (2  Myl.  &  K.  235);  SmUh  v.  Jeyes  (4  Beav.  503)  ;  Hall 
V.  Hall  (20  Beav.  139,  and  3  M.  &  Gor.  79-86);  Ugilvk  v.  Gregory  (V.-C.  Wood, 
17  Jan.  1856). 

The  Master  of  the  Kolls  said  he  would  consider  the  case  before  he  called  for 
a  reply. 

Jan.  28.  The  M.vster  of  the  Koll.s  [Sir  John  Komilly].  The  perusal,  which 
I  have  had  the  opportunity  of  making  very  carefully  since  this  case  was  heard,  has 
convinced  me  that  it  is  impossible  for  this  partnership  to  continue. 

There  are  two  principles  on  which  the  Court  will  dissolve  a  partnership  contract, 
both  of  which,  to  some  extent,  exist  in  the  present  case  ;  they  combine  and  co-operate 
together,  and  lead  me  to  the  conclusion  to  which  I  think  it  necessary  to  come.  One 
is,  the  alteration  of  circumstances,  subsefjuently  to  the  entering  into  the  partnership  ; 
and  next,  the  conduct  of  the  partners  themselves. 

I  will,  in  the  first  instance,  look  at  this  case  so  far  as  Mr.  Finch  is  concerned, 
because  this  is  clear,  that  if  there  be  no  partnership  so  far  as  he  is  concerned, 
there  can  be  none  so  far  as  regards  Mr.  Harrison  ;  it  must  be  put  an  end  tfj 
altogether. 

[489]  With  respect  to  the  alteration  of  the  circumstances,  I  have  to  consider, 
whether  the  partnership  can  be  carried  on  as  it  was  originally  contemplated  by  the 
persons  who  contracted  to  Itecome  partners.  The  partnership  contract  was  in 
November  1851,  and  the  position  of  the  parties,  at  that  time,  was  as  follows  : — Mr. 
Harrison  was  of  an  advanced  age,  and  Mr.  Tennant  was  engaged  in  a  contest  with 
Lord  Jersey,  the  character  of  which,  as  I  infer  from  the  evidence  before  me,  had  not 
been  fully  ascertained.  Previous  attempts  had  been  made  to  compromise,  and  it 
might  reasonably  have  been  expected  that  this  might  have  been  settled.  The  letter 
of  the  5th  of  December  1851,  of  Messrs.  Frere  &  Co.,  to  Mr.  Tennant,  which  shewed 
the  serious  character  of  the  contest,  was  subsequent  to  the  entering  into  these  articles 
of  partnership,  although  previous  to  the  commencement  of  the  partnership,  on  the  1st 
of  January  1852.  These  negociations  came  to  nothing,  and  in  October  1852  the  bill 
of  Lord  Jerxcij  v.  Tennant  was  filed,  which  was  certaiidy  of  a  very  serious  character, 
and  then,  for  the  first  time,  Mr.  Finch  must  have  become  acquainted  with  the  full 
extent  of  the  matters  involved  in  that  suit,  though,  no  doubt,  he  had  a  general  know- 
ledge of  them  before,  because  he  had,  for  ten  years,  been  managing  clerk  to  the  firm, 
and  must  have  known  generally  what  was  taking  place  ;  though  Mr.  Tennant  says 
that  Mr.  Finch  knew  nothing  about  them.  However,  matters  gradually  became  more 
serious,  the  answer  was  not  put  in  until  December  1853,  so  that  it  required  upwards 
of  two  years  to  put  in  a  sufficient  and  proper  answer  ;  this  again  shews  the  serious 
character  of  the  suit.  The  anxiety  of  Mr.  Harrison  and  Mr.  Finch  as  to  these  matters 
is  shewn  by  their  consulting  counsel,  without  the  knowledge  of  Mr.  Tennant,  which 
is  one  of  the  matters  he  complains  of.  It  became  at  once  apparent  that  Mr.  Tenuant's 
whole  time  would  be  [490]  necessarily  occupied  in  preparing  the  defence,  and  thus 
withdrawn  from  the  partnership.  It  has  been  urged,  no  doubt  with  great  truth,  that 
the  partnership  articles  provided  for  this  very  thing,  by  stipulating  that  Mr.  Harrison 
and  Mr.  Tennant  should  only  be  obliged  to  give  such  time  and  attendance  to  the 
aflfairs  of  the  partnership  as  they  might  think  fit ;  but  still  Mr.  Finch,  knowing  the 
ability  and  anxiety  with  which  Mr.  Tennant  had  previously  carried  on  this  business 
for  a  great  number  of  years,  might  reasonably  have  expected  to  receive  very  great 
assistance  from  him  in  carrying  on  the  partnership  business,  though  he  had  not  a  right 
positively  to  demand  it,  but  the  nature  and  continuance  of  this  suit  shewed  but  little 
prospect  of  his  obtaining  any,  and  any  expectation  so  formed  would  undoubtedly  have 
been  fallacious.  Now,  undoubtedly,  this  alone  would  be  nothing,  but  I  mention  it 
merely  in  the  outset  as  a  part  of  the  substance,  which  combines  with  the  rest  of  what 
I  am  going  to  state. 

The  suit  of  Lord  Jersey  v.  Tennant  became  more  serious,  the  bill  was  amended  and 
the  amendments  undoubtedly  contain  matter  which  might  reasonably  have  occasioned 
great  and  painful  surprise  to  "the  partners  of  Mr.  Tennant.     The  bill  before  me  contains 
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six  distinct  charges  against  Mr.  Tennant,  but  it  is  only  necessary  for  me  to  refer,  for 
instance,  to  the  two  most  serious  ones. 

Mr.  Tennant,  in  his  answer  to  Lord  Jersey's  bill,  states  that  he  saw  a  particular 
book,  which  he  describes,  handed  to  Lord  Jersey  in  June  1826,  and  that  Lord  Jerse}^ 
admitted  the  propriety  of  an  item  contained  in  it,  and  that  he  authorized  or  made  a 
payment  of  £5000  upon  the  strength  of  that  admission  and  in  consequence  of  the 
entry  in  that  book.  On  the  production  of  the  [491]  book  itself,  it  appears  that  it 
could  not  have  existed  before  the  year  18.30.  Now,  Mr.  Tennant,  in  answer  to  this 
charge,  says  that  it  must  have  been  a  copy  of  this  book  which  he  saw  shewn  to  Lord 
Jersey,  but  that  he  has  not  been  able  to  find  the  original  of  that  book ;  but  no  proof 
of  its  existence  is  given,  nor  any  explanation  why  a  copy  should  have  been  made  of 
this  book  in  particular. 

The  other  instance  is  the  alteration  of  an  item  in  one  of  the  books  kept  by  Mr. 
Tennant,  containing  the  accounts  of  the  Earl  of  Jersey,  by  changing  the  two  first 
figures  of  a  sum,  which  appears  now  to  be  £200,000,  but  which,  from  the  corre- 
sponding entry  in  another  book,  which  I  think  is  the  office  attendance  book,  it  is 
pretty  clear,  must  have  been  originally  £3-50,000.  This  alteration  is  admitted  by 
Mr.  Tennant  to  have  been  made  by  him,  he  is  unable  to  remember  when  it  was 
made,  or  under  what  circumstances ;  but  he  has  no  doubt  it  was  made  for  the 
purpose  of  making  the  book  what  he  believed  to  be  correct.  It  is  contended, 
undoubtedly,  that  that  alteration  is  of  no  moment,  because,  so  far  as  the  charge  by 
the  firm  is  made,  the  charge  would  be  exactly  the  same  whether  the  ofl'er  made  for 
the  estate  was  £200,000  or  £350,000.  On  the  other  hand,  it  is  contended  that  this 
is  a  matter  of  some  moment,  because,  in  the  defence  to  the  suit  of  the  Earl  of 
Jersey,  Mr.  Tennant  enhances  the  value  of  the  services  of  his  father^in  this  matter, 
by  the  fact  that  Lord  Jersey  was  willing  to  have  sold  the  property  for  a  small  sum, 
comparatively  speaking,  to  that  which  it  afterwards  produced  ;  and  that  if  he  was 
willing  to  haVe  sold  the  property  for  £200,000  or  £250,000,  it  is  somewhat  hard  to 
take  harsh  proceedings  against  a  solicitor  who  had  sold  a  portion  of  the  property  for 
£450,000,  and  left  the  remainder  of  the  property  producing  upwards  [492]  of 
£10,000  a  year.  I  think  it  unnecessary  to  state  these  things  further  for  the  purpose 
of  what  I  am  about  to  mention. 

Now  these  circumstances  might,  in  my  opinion,  naturally  alarm  both  Mr.  Harrison 
and  Mr.  Finch,  and  accordingly  they  seem  thereupon  to  have  resolved  that  as  this 
was  a  matter  which,  as  it  might  involve  the  character  of  one  of  the  partners  of  the 
firm  in  which  they  were  materially  interested,  and  thereby  might  afl"eet  them,  it  was 
important  that  the  sole  conduct  of  the  defence  of  Mr.  Tennant  to  the  suit  of  Earl 
Jerscij  V.  Tennant  ought  not  to  be  exclusively  entrusted  to  Mr.  Tennant,  but  that 
they  ought  to  be  allowed  to  take  a  part  in  it  ;  and  they  thereupon  instructed  Mr. 
Shaptcr  not  to  settle  the  answer  until  he  had  had  a  consultation  with  Queen's  Counsel. 
Upon  this,  Mr.  Tennant,  as  he  was  entitled  to  do,  being  the  Defendant  upon  the 
record,  changed  the  solicitors,  by  making  himself  the  sole  solicitor  on  the  record 
for  himself,  and  he  instructed  Mr.  Shapter  to  complete  the  answer,  which  he 
did  immediately,  on  his  own  responsibility.  There  are,  no  doubt,  many  very  good 
reasons  given  for  that  step ;  in  the  first  place,  the  time  for  answering  was  very 
short,  and  it  was  a  matter  of  great  importance  that  it  should  be  done  very 
speedily. 

Li  this  state  of  things,  the  result  appears  to  me  to  be  that  the  confidence  mutually 
reposed  in  each  other,  when  the  partnership  was  originally  formed,  must  have  ceased, 
and  that  it  is  now  impossilile  that  the  business  can  he  conducted  as  it  was  originally 
contemplated,  and,  although  the  parties  to  this  suit  being  gentlemen,  no  outbreak  of 
any  sort  has  occuired  between  them,  yet  nevertheless  the  attempt  to  compel  them  to 
act  as  partners  for  the  future  would,  as  against  them  all,  be  [493]  to  compel  them  to 
inflict  irreparable  injury  upon  each  other.  Nay,  I  should  infer  from  the  evidence 
that  the  continuation  of  the  partnership  by  itself  is  not  desired  by  Mr.  Tennant,  but 
that  what  he  resists  is,  the  attempt  to  dissolve  it,  if  such  dissolution  is  to  be  based  on 
his  individual  acts,  or  in  respect  of  any  alleged  misconduct  on  his  part.  Now,  I  say, 
I  draw  this  inference  from  the  evidence  which  he  gives,  for  he  states  that  Mr.  Finch 
was  an  artful  and  designing  person,  that  he  early  formed  an  unfavourable  opinion  of 
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him,  from  the  manner  in  which  he  endeavoured  to  wheedle  himself  into  Mr.  Tennant's 

good  opinion,  and  to  sujijilant  Mr.  Harrison,  and  this  long  before  the  partnershi])  was 
formed  ;  antl  that  when  lie  did  enter  into  the  partnership,  it  was  at  the  reiiuest  and 
at  the  earnest  desire  of  Mr.  Harrison,  and  that,  on  that  ground  alone,  he  admitted 
him  into  the  jmrtnership,  and  that  he  would  never  have  consented  even  then  to  have 
done  so,  unless  it  had  been  under  the  express  condition  that  he  might  reserve  to 
himself  the  power  of  excluding  Mr.  Finch  from  the  partnership  at  any  time  upon  the 
decease  of  Mr.  Harrison  taking  place. 

Now  it  is  not  necessary,  nor  would  it  be  proper  with  this  view,  to  refer  to  what 
has  since  taken  place,  further  than  this,  that  it  convinces  me  that  the  breach  i-; 
irreparable  on  both  sides,  and  confirms  the  view  of  the  feelings  and  the  want  of 
confidence  which  must  necessarily  exist  between  the.se  parties,  rendering  the 
conduct  of  the  business  together  impossible.  [His  Honor  next  referred  to  u 
circular  by  Mr.  Harrison  and  Mr.  Finch  to  the  clients,  and  expressed  his  stroni; 
disapproval  of  it.] 

It  is  true,  as  has  been  very  justly  observed,  that  no  party  is  entitled  to  act 
improperly,  and  then  to  say  the  [494]  conduct  of  the  partners,  and  their  feelings 
towards  each  other,  are  such  that  the  partnership  can  no  longer  lie  continued,  and 
certainly  this  Court  would  not  allow  any  person  so  to  act,  and  thus  to  take  advantage 
of  his  own  wrong.  But  this  is  not  that  simple  case,  and  the  circumstances  I  have 
already  referred  to  shew  that  the  conduct  on  both  sides  has  produced  this  state  of 
things. 

It  is  urged  that  the  animus  with  which  this  suit  is  instituted  is  obvious,  from  the 
haste  in  which  it  has  been  instituted  and  hurried  on,  so  as  to  obtain  a  priority  over 
the  suit  of  The  Earl  of  Jn-xci/  v.  Tennant,  and  that  the  Plaintitis  ought  not  to  have 
assumed  that  the  truth  of  the  charges  made  by  that  bill,  and  which  are  repeated  by 
the  present,  would  be  established  in  the  case  of  Thf  Earl  of  Jersmj  v.  Tennant,  but  that 
they  ought  to  have  waited  until,  at  the  hearing  of  the  cause,  the  truth  or  untruth  of 
the  charges  had  been  determined  ;  that  this  is,  in  truth,  an  attempt  to  prejudice 
Mr.  Tennant  in  that  suit,  in  which  the  solicitors  of  Lord  Jersey  are,  in  fact, 
concurring  and  assisting  ;  and  that  ever3'one  must  be  treated  to  be  innocent  until  he 
is  proved  to  be  guilty.  This,  undoubtedly,  was  urged  with  great  vigour  and  ability 
before  me  in  the  argument.  I  expressly  state  that  I  intend  in  the  present  case,  and 
in  the  observations  I  am  now  making,  neither  to  say  nor  to  do  anything  which  can,  in 
the  slightest  degree,  affect  the  suit  of  The  Earl  of  Jerseij  v.  Tennant,  either  directly  or 
indirectly  ;  and  I  shall  certainly  not  express,  even  if  I  had  formed,  which  I  have 
abstained  from  doing,  any  opinion  as  to  whether  any  degree  of  credit  is  justly 
attributable  to  the  charges  against  that  gentleman,  the  Defendant  in  this  suit. 

But  it  is  reasonably  obvious  to  anyone  versed  in  the  course  which  a  cause  of  that 
nature  takes  in  [495]  this  Court,  that  in  all  probability  the  validity  or  invalidity  of 
the  personal  charges  against  Mr.  Tennant  will  never  be  determined  or  possibly 
discussed  in  that  suit.  The  Court  will,  in  all  probability,  direct  some  account  to  be 
taken,  with  or  without  special  directions,  and  except  in  the  discussion  of  the  items, 
and  in  taking  the  accounts,  and  then  partially  and  incidentally,  if  at  all,  no  matter 
of  conduct  can  ever  come  into  question.  I  repeat  that  I  express  no  opinion  whatever 
on  these  charges,  and  that  I  have  not  the  means  of  accurately  forming  one  ;  still  I 
cannot  but  feel  that  these  charges,  and  the  circumstances  connected  with  them, 
and  the  mode  in  which  the}'  are  brought  before  me,  may  reasonably,  to  some 
minds,  have  produced  that  mistrust  which  exists  in  the  present  case  between 
the  parties,  and  which  has  led  to  the  hostility  of  feeling  on  both  .sides,  which,  in 
my  opinion,  exists,  and  which,  in  my  opinion,  has  made  it  impo.ssible  that 
this  partnership  could  longer  be  continued,  with  advantage  to  any  of  the  persons 
concerned. 

It  is  asked,  is  Mr.  Finch  to  have  the  benefit  of  the  whole  business  ?  Is  he  to  come 
in  under  the  wing  of  Mr.  Harrisoti,  and  on  his  early  death  or  retirement,  which  is 
probable,  he  being  a  gentleman  of  an  advanced  age  and  infirm,  to  take  the  whole  of 
the  business  of  a  great  and  distinguished  firm  to  himself,  and  thus  supplant  the  very 
persons  to  whom  he  owes  everything  in  connection  with  this  partnership.  Now, 
undoubtedly,  if  my  decree  could   lead   to   that  result,  I   should  pause  considerably 
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before  I  attempted  to  do  anything  of  that  description,  whatever  might  be  the 
difficulties  of  the  position  in  which  I  was  placed  ;  and  I  have  endeavoured  to  state 
this  argument  as  strongly  as  it  was  pressed  upon  me.  But  it  is  impossible  for  me  to 
speculate  that  such  would  be  the  result  of  the  decree  I  have  [496]  to  make.  I  am  not 
to  suppose  that  the  clients  of  a  long  and  well-established  fiirn,  which  has,  for  many 
years,  been  entirely  dependent  on  the  exertions  of  Mr.  Teiinant  and  his  abilities  alone, 
which  is  shewn  by  Mr.  Finch's  own  letters,  will  al)andon  him  in  consequence  of  the 
dissensions  between  himself  and  his  present  partners,  in  which,  in  my  opinion,  it  is 
impossible  to  say  that  either  party  is  wholly  free  from  blame. 

It  has  been  further  observed  that  a  deed  was  executed  contemporaneously  with 
the  partnership  articles,  by  which  the  assets  of  the  old  firm,  together  with  its 
liabilities,  were  exclusively  taken  upon  himself,  by  Mr.  Tennant,  that  this  was  a 
part  of  the  same  transaction,  and  that  this  cannot  be  allowed  to  stand  if  the  partnership 
be  dissolved.  Upon  this  part  of  the  case  I  express  no  opinion  ;  it  does  not  and  it 
cannot  properly  form  part  of  the  case  before  me.  If,  as  its  date  would  seem  to  infer, 
the  fact  be  that  this  deed  was  a  part  of  the  same  arrangement,  it  ought,  if  the  partner- 
ship fall,  to  fall  with  it  ;  but  unless  this  matter  be  settled,  by  arrangement  out  of 
Court,  it  must  be  the  subject  of  a  separate  suit.  I  cannot,  in  this  suit,  order  that 
deed  to  be  cancelled,  nor  can  I  make  any  declaration  respecting  it. 

All  that  I  can  do  and  all  that  I  profess  to  do  is  to  say  that  in  the  existing  state  of 
circumstiinces,  feelings  and  conduct  of  the  partners,  the  partnership  cannot  be 
conducted  without  ruin  to  all  the  persons  concerned  in  it,  and  that  it  ought  to  be 
dissolved. 

I  do  not  base  my  decision  upon  any  particular  reported  case,  but  upon  the 
principle  that  the  circumstances  under  which  the  parties  entered  into  the  partnership 
have,  by  matters  over  which  they  have  no  control,  [497]  materially  altered,  that  these 
altered  circumstances  have,  combined  with  the  conduct  of  the  parties  themselves, 
produced  a  mistrust  which  the  Court  cannot  say  is  unreasonable  ;  and;that,  taking  all 
these  things  together,  it  is  impossible  that  the  partnership  can  bo  conducted  upon  the 
footing  on  which  it  was  originally  contemplated,  without  injury  to  all  these  persons 
concerned,  and  that  taking  all  these  matters  together,  it  makes  this  a  case  in  which,  in 
iny  opinion,  it  is  the  duty  of  the  Court  to  pronounce  a  decree  for  the  dissolution  of 
the  partnership. 

[497]    Cooke  v.  Gittings.    Jan.  28,  1856. 

[See  Eayner  v.  Koehkr,  1872,  L.  K.  14  Eq.  266 ;  Coote  v.  JFliitlingtm,  1873, 

L.  R.  16  Eq.  bU.] 

A  bill  of  revivor  against  A.  B.,  alleged  that  a  Defendant  to  the  original  bill  had  died, 
having  by  his  will  appointed  A.  B.  executrix,  and  that  she  had  taken  on  herself 
the  execution  of  the  will,  and  had  possessed  the  assets  and  taken  on  herself  the 
administration  thereof.  It  prayed  revivor  against  her  as  such  executrix.  A.  B. 
pleaded  simply  that  she  was  not  executrix.     The  plea  was  allowed. 

This  was  a  plea  to  a  bill  of  revivor,  which  stated  that  the  Plaintiffs  had  instituted 
their  suit  against  James  (rittings  and  others  in  lS.j4.  That  James  Gittings  appeared 
and  answered  the  bill,  after  which,  on  the  12th  of  April  1855,  the  Plaintifl"  amended 
his  bill  against  James  Gittings  and  the  others. 

The  bill  then  alleged  as  follows  : — Previously  to  the  said  amended  bill  having  been 
filed,  and  on  the  6th  day  of  April  1855,  James  (iittings  departed  this  life,  whereby 
the  original  suit  became  abated  as  to  him,  and  James  Gittings,  previously  to  his 
decease,  made  and  executed  his  last  will  and  testament,  dated  the  20th  day  of  March 
1855,  and  thereby  he  appointed  his  wife,  the  Defendant  Caroline  Gittings,  sole 
executrix,  and  Caroline  (Sittings  has,  since  the  decease  of  James  Gittings,  taken  on 
herself  the  execution  of  the  said  will  of  James  Gittings,  and  has  possessed  herself  of 
the  personal  estjite  and  eH'ccts  of  James  Gittings,  and  has  taken  on  herself  the 
administration  thereof. 
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[498]  Under  the  circumstances  aforesaid,  the  Plaintiffs  are  advised  that  they  are 
entitled  to  have  the  said  suit  and  proceedings  revived  against  Caroline  Gittings. 

The  bill  prayed  a  revivor  against  Caroline  Gittings,  as  such  executrix,  and  that 
she  might  admit  assets  of  James  Gittings  or  account  for  his  personal  estate. 

To  this  bill  the  Defendant  Caroline  Gittings  pleaded,  "  I  am  not  the  executrix  of 
James  Gittings,  deceased,  in  the  Plaintifls'  bill  named  as  in  the  Plaintiffs'  bill 
alleged." 

Mr.  C.  C.  Barber,  in  support  of  the  plea.  This  plea  is  sufficient :  it  is,  if  true,  a 
complete  answer  to  the  bill ;  Hill  v.  X'eale  (Mitf.  276,  n.  (5th  ed.)) ;  and  the  form  is 
correct;  Fri/  v.  liichardson  (10  Sim.  475).  It  is  not  necessary  to  deny  possession  of 
the  assets,  for  if  that  were  stated  in  the  plea,  it  would  make  it  double  and  informal. 
If  this  were  a  suit  against  the  Defendant  as  executrix  ilc  sm  tort,  the  legal  personal 
representative  would  be  a  necessary  party  ;  Cirasor  v.  Jtohinsim  (14  Beav.  589). 

Mr.  Bagshawe  and  Mr.  Goren,  in  support  of  the  Ijill.  The  plea  is  insufficient  ; 
there  is  no  answer  to  the  allegation  as  to  the  testator's  will,  or  to  the  statement  that 
the  Defendant  has  taken  on  herself  the  execution  of  the  will,  and  has  possessed  the 
testator's  assets.  If  that  be  true,  she  is  executrix  ile  son  tort  and  accountable.  "  If 
executors  elect  to  act,  they  are  liable  to  be  sued  before  probate,  and  cannot  afterwards 
renounce  ; "  Bleidtt  v.  IHeu-itt  (Younge,  543). 

The  Vice-Chancellor  of  England  stated  the  doctrine  [499]  in  Stricklurul  v.  Strid- 
land  (12  Sim.  261),  thus: — "The  bill  further  alleges  that  Sir  George  had  possessed 
certain  of  the  effects  of  Sir  William ;  and,  as  it  so  alleges,  it  throws  on  Sir  George 
the  character  of  executor  of  Sir  William,  and  makes  it  imperative  upon  him,  in  order 
to  meet  the  allegation  in  the  bill,  that  he  became  the  personal  representative  of  Sir 
William  Strickland,  not  only  to  state  that  he  renounced  the  probate  of  Sir  William's 
will,  both  in  the  lifetime  and  also  after  the  death  of  Eustachius,  but  also  to  aver  that 
he  never  intermeddled  with  the  estate  of  Sir  William,  for  that  averment  gets  rid  of 
the  conclusion  of  law  which  must  have  been  dr.^wn  from  the  statement  in  the  bill  of 
revivor,  which  amounts  to  his  having  taken  upon  himself  the  character  of  executor  of 
Sir  William  Strickland." 

The  objection  as  to  want  of  parties  is  not  raised  by  the  plea. 


The  Master  of  the  Rolls  [Sir  John  Romilly].  The  plea  meets  the  only  case 
made  by  the  bill,  which  is  this.  [His  Honor  read  the  passage.]  This  means  in  her 
character  of  executrix  she  has  taken  on  herself  the  execution  of  the  will  and  possessed 
assets.  That  is,  all  depends  on  her  being  executrix,  and  the  bill  prays  a  revivor 
against  her  as  such  executrix.  The  whole  scope  of  the  prayer  of  the  bill  is  in  case  of 
making  a  case  against  her  as  executrix,  and  not  as  executrix  ile  son  tart,  in  which  it 
would  be  a  question  whether  it  would  not  be  demurrable,  and  whether  it  ought  or 
ought  not  to  be  a  case  merely  against  her.  I  am  of  opinion  that  this  plea  must  be 
allowed.     I  cannot  give  leave  to  amend. 


[500]    Stainton  v.  The  Carron  Company  (No.  3).(1)    Feb.  7,  1856. 

[For  other  proceedings,  sec  16  Beav.  279  ;  51  E.  R.  786 ;  5  H.  L.  C.  416  ;  10  E.  R. 
961  ;  18  Beav.  146 ;  21  Beav.  152 ;  24  Beav.  346  ;  27  Beav.  460 ;  3  De  G.  F.  &  J. 
202 ;  45  E.  R.  855 ;  29  L.  J.  Ch.  135 ;  30  L.  J.  Ch.  713 ;  L.  R.  4  Eq.  448 ;  L.  R. 
11  Eq.  382.] 

Motion  by  Defendants  to  stay  proceedings  in  a  suit,  upon  certain  terms,  on  the 
ground  that  the  same  questions  were  in  issue  in  a  suit  instituted  by  them  against 
the  Plaintiti's  in  Scotland,  and  which  the  Court  had  refused  to  stay,  refused  with 
costs. 

A.  proceeded  against  the  executors  of  B.  in  Scotland.  In  a  creditor's  suit  in  this 
Court  by  the  executors,  A.'s  proceedings  were  restrained  by  injunction,  but  after 
three  years'  delay,  the  order  was  reversed  on  appeal.     In   the  meanwhile,  the 

(1)  Note. — These   matters  have    been    before   the  Court   on   several    previous 
occasions,  see  16  Beav.  279,  18  Beav.  146,  and  ante,  p.  152. 


\ 
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executors  had  instituted  a  suit  here  against  A.  on  the  same  subject.  It  having 
been  held  that  A.  had  a  right  to  proceed  in  Scotland,  he  moved  to  stay  the 
executors'  proceedings  here,  until  the  question  had  been  decided  in  Scotland.  The 
motion  was  held  irregular,  and  refused  with  costs. 

This  was  a  motion,  on  the  part  of  the  Defendants,  to  stay  the  proceedings  in  the 
cause  on  terms,  and  under  the  following  circumstances  : — 

In  1851  Henry  Stainton  died.  He  was  the  London  agent  of  the  Carron  Company, 
a  Scotch  corporation.  After  his  death,  disputes  arose  between  his  representatives  and 
the  company.  In  one  view,  he  was  indebted  to  the  company  in  £G9,617,  in  the 
othei',  he  was  a  creditor  to  the  extent  of  £4018.  At  his  death,  he  held  shares  in  the 
company  valued  at  about  £80,000,  on  which  the  company,  under  the  terms  of  their 
charter,  claimed  a  lien. 

In  18.52  the  executors  of  Henry  Stainton  obtained  in  this  Court  {Maclaren  v. 
Sl(iinlon)  a  decree  for  the  administration  of  his  estate,  and  in  the  same  year  the 
company  commenced  proceedings  in  Scotland  against  the  executors  to  recover  their 
alleged  debt :  whereupon,  this  Court  (as  it  usually  does,  as  against  the  creditors  in 
this  country  of  an  estate  under  administration  by  the  Court)  granted  an  injunction 
to  restrain  the  proceedings  of  the  company  in  Scotland.  The  company  moved  to 
dissolve,  when  the  motion  was  refused.  The  [501]  Plaintitls  in  Maclaren  v.  Staintan 
enrolled  the  order,  and  the  company  appealed  at  once  to  the  House  of  Lords.  The 
i  appeal  could  not  be  heard  until  July  185.5,  when  the  order  was  reversed,  and  the 
injunction  dissolved.  The  proceedings  in  Scotland  having  in  the  meanwhile  dropped, 
and  as  they  could  not,  according  to  the  practice  of  the  Court  of  Sessions,  be  revived, 
the  company  in  July  1855  instituted  a  second  suit  against  the  executors  in  the  Court 
of  Sessions  in  Scotland  for  the  same  purpose,  which  this  Court  refused  to  restrain. 
(21  Beav.  152.) 

The  present  suit  of  Stainton  v.  The  Carmn  Companij  was  instituted  in  February 
1854,  after  the  allowance  of  a  demurrer  in  another  suit  (18  Beav.  146),  and  its  object 
'  was  to  have  the  accounts  taken  and  the  shares  transferred. 

A  motion  was  now  made,  on  behalf  of  the  company,  that  all  further  proceedings 

in  this  suit  might  be  stayed  until  the  final  decision  of  the  action  instituted  by  the 

Carron  Company  in  Julv   1855,  in  the   Court  of  Sessions  in  Scotland,  the  Carron 

Company  undertaking  duly  to  prosecute  the  action,  and  also,  on  payment  to  them  of 

the  amount  for  which  judgment  might  be  obtained  by  them  in  the  action,  or  (in  the 

I  event  of  the  action  failing)  forthwith  to  allow  the  Plaintiffs  to  transfer  the  testator's 

I  shares  in   the  company,  and  pay  to  the  Plaintiffs  the  dividends  thereon,  and  the 

,  balance  in  the  said  bill  claimed  as  due  to  his  estate  in  respect  of  "  the  open  or  private 

I  account." 

An  affidavit  was  filed,  shewing  that  the  suit  in  Scotland  might  be  decided  in  the 
;  present  year  ;  that  by  the  law  of  Scotland  agents  might  be  charged  £5  per  cent.  [502] 
;  on  their  balances  ;  that  lapse  of  time  was  no  defence,  unless  a  delay  of  forty  3^ears  had 
i'OCCurred,  and  the  greater  convenience  of  trying  the  questions  in  Scotland. 
i  Mr.  Ivolt  and  Mr.  Cotton,  in  support  of  the  motion.  The  Defendants  submit  to 
.  everything,  except  that  which  is  in  contest  in  Scotland,  and  which,  it  has  been 
determined,  the  Scotch  Courts  are  the  proper  forunt  for  deciding.  There  is  no 
i  question  in  these  proceedings  beyond  that  in  Scotland,  except  as  to  the  right  of  the 
I  company  to  a  lien  for  their  debt,  if  any  should  be  held  to  exist. 

j  Where  an  erroneous  order  has  been  made  here,  which  has  been  reversed  elsewhere, 
jit  is  the  duty  of  this  Court,  and  its  practice,  "as  far  as  possible,  to  place  the 
i Defendants  in  the  same  situation  in  which  they  would  have  stood,  if  the  order  which 
jthe  House  of  Lords  disapproved  of  had  never  been  pronounced  (21  Beav.  159) ;"  and 
Ithis  Court  is  "bound,  so  far  as  possible,  to  reinstate  the  Defendants  in  the  position  in 
iwhich  they  would  have  been  if  the  injunction  had  never  been  granted  {Ibid.  p.  160)." 
jThe  Scotch  Courts  first  assumed  jurisdiction  over  the  matter  in  question,  the  suit 
jthere  has  priority  over  the  present,  and  but  for  the  injunction  and  the  delay  in  hearing 
ihe  appeal,  it  would  long  since  have  been  determined. 

Unless,  therefore,  the  Court  makes  the  order  now  asked,  the  delay  of  the  House 
)f  Lords  in  hearing  the  appeal,  and   the  erroneous  order  of  this  Court,  will  give  to 
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the  Plaintiffs  that  which  the  jinlgineiit  of  the  House  of  Lorils  has  held  them  not 
entitled  to. 

[503]  The  House  of  Lords  and  the  Court  of  Appeal  thought  that  Scotland  was  the 
proper /w»w  for  deciding  the  (juestions  in  controversy  hetween  the  parties,  and  that 
it  could  he  more  properly  tried  in  Scotland  than  here.  The  corporation,  the  contract 
and  the  subject  of  it  are  Scotch,  the  place  of  payment  is  Scotland,  and  the  validity  ' 
and  intci'prutation  of  the  contract  must  be  determined  by  the  law  of  Scotland,  and  not  < 
by  that  of  England  ;  Story's  ConH.  (sect.  270,  304  a.  363);  lMh.irhil<l  v.  Cuirie  (1  Q. 
K  IJep.  43).  Again,  if  the  nuestion  be  tried  here,  the  Plaintifls  will  avail  themselves  > 
of  the  English  Statute  of  Limitations  of  six  years,  as  incident  to  the  remedj',  which 
depends  on  the  tribunal  in  which  the  case  is  to  be  tried  ;  Jlii/ish  Linen  Coritjiani/  v. 
liniiitiiumil  (10  Barn.  \'  C.  903).  Will  this  Court  allow  a  del)tor  to  drag  his  creditor 
into  a  foreign  country  for  the  decision  of  a  question  between  them,  where  a  foreign 
statute  bars  the  creditor's  remedy,  though  it  would  be  inoperative  before  the  legitimate 
triliunaU  Considerations  of  convenience  also  require  that  the  matter  should  be 
determined  in  Scotland,  where  the  books  and  accounts  are  kept,  which  cainiot  be 
removed  without  the  greatest  inconvenience,  and  where  the  principal  witnesses 
reside. 

If  there  were  two  suits,  one  here  and  one  in  France,  respecting  a  matter  of  French 
law,  this  Court  would,  at  the  hearing,  direct  the  rights  of  the  parties  to  be  decided  in 
France,  and  retain  the  bill  until  the  right  had  been  a.scertained  there.  So  when  the 
relief  depends  on  a  legal  right :  the  cause  stands  over,  and  is  not  heard  until  the  legal 
right  has  been  ascertained  before  the  proper  legal  tribunal ;  luxlqcrs  v.  Xowill  (6 
Hare,  325). 

It  is  not  necessary  to  institute  a  suit  for  the  purpose  of  obtaining  the  present 
order.  It  is  a  question  of  [504]  form,  and  the  Defendant  is  asking  the  Court  to 
regulate  its  own  proceedings,  which  it  has  full  jurisdiction  to  do,  and  which  it 
frequently  exercises  upon  an  interlocutory  application,  as  in  cases  of  election  and 
staying  a  suit  upon  the  Defendant's  submission.  What  objection  can  there  be  to 
make,  upon  this  motion,  the  same  order  as  would  be  made  at  the  hearing,  and  save 
the  useless  expense  of  continuing  the  proceedings  in  this  suit  for  no  purpose  ? 

Mr.  K.  Palmer  and  Mr.  Kenyon,  contra,  were  not  heard. 
•  The  Master  of  the  Roij,.s  [Sir  John  Romilly].  This  is  an  application  which  is 
perfectly  novel  in  its  nature,  and  appears  to  me  wrong,  not  only  upon  the  merits, 
but  in  point  of  form.  It  is,  in  fact,  an  application  to  stay  a  suit,  not  oidy  on  the 
ground  that  the  Plaintift'  has  not  any  equity  against  the  Defendant,  which  might,  if 
such  had  been  the  case,  have  been  disposed  of  by  demurrer,  but  upon  the  ground  that 
the  Defendant  has  instituted  proceedings  in  another  country  for  the  .same  subject- 
matter  in  dispute  between  them,  which  can  be  more  conveniently  or  more  properly  be 
tried  in  that  country.  Mr.  Kolt  was  unable  to  refer  me  to  any  reported  decision,  in 
which  this  Court  had  ever  been  induced  to  adopt  such  a  course  of  proceeding,  and  I 
remember  none. 

This,  in  fact,  is  a  motion  by  the  Defendant  to  stay  all  the  proceedings  in  this 
cause.  It  is  true,  that  it  is  coupled  with  an  undertaking  to  do  certain  things  which 
it  is  proposed  shall  be  incorporated  in  an  order  or  decree.  Now,  to  say  that  the 
Plaintiff  has  no  right  to  have  the  assistance  of  this  Court  to  enforce  an  equity  [505] 
to  which  he  is  entitled,  because  proceedings  have  been  taken  in  another  country,  in 
which  the  matter  may  be  tried,  is  a  proposition  perfectly  new  to  me.  Undoubtedly, 
if  any  such  application  could  be  made,  it  could  only  be  made  on  a  bill  being  filed  by 
the  Defendant  for  that  purpose,  seeking  relief  on  the  matter. 

It  is  true  that  a  Defendant  does  frequently  apply  to  stay  proceedings  in  the  cause, 
but  he  does  so  on  grounds  perfectly  distinct  from  those  upon  which  this  application 
is  made.  If  a  Plaintitf  is  pursuing  the  Defendant  at  law  and  in  equity  for  the  same 
subject-matter,  the  Defendant  is  entitled  to  put  the  Plaintiff  to  elect  which  of  the  two 
he  will  proceed  upon  ;  so  that  the  Defendant  may  not  be  vexed  by  a  double  proceeding. 
That  is  perfectly  distinct  from  this  case.  A  Defendant  may  also  come  and  say,  "I 
am  willing  to  give  the  Plaintiff  all  he  asks  ; "  and  thereupon  he  is  entitled  to  stay  the 
proceedings  ;  but  it  is  perfectly  new  to  me  for  a  Defendant  to  come  and  say,  "I  am 
willing  to  give  the  Plaintiff  all  he  asks,  except  the  only  subject  of  contest  between  us," 
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and  to  ask  that  the  proceedings  may  be  stayed,  on  the  ground  that  there  are  pro- 
ceedings in  another  country.  In  point  of  fact,  it  is  the  .same  as  if  the  suit  were  for 
that  sole  matter,  because  that  is  the  sole  matter  which  is  disputed  and  to  be  discussed 
between  them. 

It  suggested  that  this  should  now  be  treated  as  the  hearing  of  the  cause  ;  but  it 
is  obviously  impossible  for  the  Court  to  determine  the  merits  on  the  application  of  a 
Defendant,  prior  to  the  cause  being  ripe  for  hearing  and  the  evidence  taken.  Mr. 
Cotton  has  gone  into  a  long  argument  and  cited  cases  (which  only  convinces  me  of 
the  impo.ssibility  of  my  making,  consistently  with  justice,  an  order  to  the  eflect  which 
he  [506]  asks)  to  shew  me  that  I  should  determine  one  mattei'  which  is  the  subject  of 
dispute  between  the  Plaintitf  and  Defendant,  and  that  I  ought  to  come  to  the  conclusion 
that  the  decree  of  this  Court  will  ultimately  determine  that  the  law  of  Scotland,  and 
not  that  of  England,  is  to  regulate  the  matter  in  dispute  between  the  parties. 

That  may  be  so.  This  Court  may  have  to  determine  that  ((uestion,  but  I  cannot 
deternn'ne  it  until  the  matter  comes  before  me  for  judicial  decision  in  a  regular  and 
proper  course,  at  the  hearing  and  upon  the  proper  evidence.  I  cannot  determine  this 
upon  an  interlocutory  proceeding,  and  still  less  can  I  say  that  the  Plaintiff  shall  not 
be  at  liberty  to  make  out  his  case  in  such  manner  as  he  may  think  fit,  and  to  have  the 
decision  of  this  Court  at  the  hearing  of  the  cause,  whether,  in  the  opinion  of  this  Court, 
the  law  of  Scotland  ought  to  apply  or  not. 

Mr.  Cotton  then  suggests  this:  that  in  December  1852  this  Court  miscarried,  by 
restraining  the  present  Defendants  from  proceeding  in  their  action  in  Scotland,  that 
by  reason  of  the  delay  of  the  House  of  Lords  in  deciding  the  appeal,  a  considerable 
length  of  time  was  lost,  and  that  this  Court  ought  to  be  very  desirous  to  repair  the 
injustice  which  it  may  thereby  have  created,  and  put  the  Plaintiffs  in  Scotland  in  the 
same  .situation  in  which  they  would  have  been  if  such  erroneous  order  had  never  been 
made.  But  it  is  to  be  obser^■ed,  that  it  was  not,  properly  speaking,  either  the  act  of 
the  Court,  or  the  act  of  the  Plaintiff  in  equity.  No  doubt  this  Court  is  very  desirous, 
where  its  decision  has  been  reversed,  to  put  the  parties  in  the  same  situation,  as  far 
as  it  possibly  can.  But  why  did  the  present  Defendants  choose  to  go  to  the  House 
of  Lords?  Their  [507]  answer  is,  because  the  Plaintiffs  in  equity  had  enrolled  the 
order  of  this  Court.  But  why  did  they  not  stop  the  enrolment  of  that  order  by 
entering  a  caveat?  They  would  then,  in  the  course  of  a  month  or  two,  have  had  the 
matter  brought  before  the  Lords  Justices,  and  a  deci.sion  in  their  favour  would  have 
put  them  exactly  in  the  same  situation,  at  most  with  the  delay  of  two  or  three  months. 
They  thought  fit  to  adopt  the  other  course ;  and  I  cannot  say  that  this  Court  is  to 
violate  those  principles  of  equity  and  form,  and  to  hold  that,  because  the  Defendant 
thinks  the  case  will  be  more  satisfactorily  tried  in  another  tribunal,  in  which  he  has 
instituted  proceedings,  and  which  he  is  at  full  liberty  to  continue,  this  Court  will 
thereupon,  on  an  interlocutory  application,  determine  in  his  favour  that  which  can 
only  pioperly  be  determined  at  the  hearing  of  the  cause,  and  grant  him  an  injunction 
and  substantial  relief  when  no  bill  is  instituted  by  him  praying  any  such  relief. 

It  seems  to  me  that  the  application  is  replete  with  defects  of  all  descriptions  ;  I 
cannot  make  any  order  on  this  motion,  which  must  be  refused  with  costs. 

[508]    Price  v.  Loaden.     Frh.  11,12, 1856. 

A  trustee  unreasonably  resisting  the  claims  of  his  ci'stui  ipw  iru4  ordered  to  pay  the 

costs  of  the  suit. 
A  trustee  in  two  indopiuident  matters  for  the  same  person  is  not  justified  in  mixing 

up  the  two  transactions,  and  refusing  to  pay  over  the  first  trust  fund  until  all  questions 

as  to  the  second  have  been  settled. 

Under  the  settlement  made  on  the  marriage  of  her  parents,  in  1793,  the  Plaintiff 
was  clearly  entitled  to  a  sum  of  £179  consols.  This  was  standing  in  the  name  of  the 
Defendant  Loaden,  the  trustee,  and  he  admitted  her  right  thereto. 

The  Defendant  had  also  in  his  hands,  as  trustee,  a  separate  sum  of  £1346,  8s., 
under  the  following  circumstances  :  This  sum  originally  stood  in  the  joint  names  of 
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tho  l'laintift"s  fatluT  juid  mother.      Her  fatliei- died  in  1838,  upon  which  her  mother' 
became  entitled  to  the  fund,  by  survivorship.     The  Plaintitl'  jukI  her  brother,  howex  or, 
agreed  to  coTiceal  the  fact  from  their  mother,  to  pay  her  a  sum  of  money  as  if  tliry 
were  dividends,  and,  after  hor  death,  to  divide  the  fund.     The  Plaintiff's  brother  died 
in  1840,  and  her  mother  then  discovered  her  rights,  and  claimed  the  fund.     A  deed 
was  executed  by  the  mother  in   184:7,  by  which  the  funti  was  vested  in  the  Plaintitf  i 
and   Defendant  in   trust,  to   pay  the  dividends  to  the  mother  for  life,  and  after  lieri 
death,  for  the  Plaintiff  absolutely. 

The  mother  died  in  1853,  when  both  funds  were  claimed  l)y  the  Plaintiff.  The 
Defendant  raised  some  question  as  to  the  rights  of  the  Plaiiitiifs  brother,  but  tiiey 
were  withdrawn  by  his  representatives.  The  Plaintiff  agreed  that  the  second  fund 
should  be  paid  into  Court,  but  re<iuired  the  Defendant  to  pay  over  the  first  fund. 
This  he  refused  to  do,  unless  the  Plaintiff  entered  into  a  covenant  to  indemnify  him 
against  any  claims  in  [509]  respect  of  the  tlividends  of  the  second  fund  whicii  he  had 
paid  over. 

After  a  long  correspondence  and  a  futile  negociation,  this  bill  was  filed,  solely  to 
recover  the  first  fund  of  £179  consols. 

Mr.  R.  Palmer  and  Mr.  Terrell,  for  the  Plaintiff,  asked  that  the  Defendant  might 
pay  all  the  costs  of  the  suit,  to  which  there  was  no  possible  defence  ;  for  the  Defendant 
was  entitled  to  no  indemnity  as  to  the  second  fund,  and  could  not  mix  up  two  sepaiate 
transactions. 

Mr.  Lloyd  and  Mr.  Smythe,  for  the  Defendant,  argued  that  the  trustee  was 
entitled  to  his  costs,  having  required  no  more  than  proper  protection,  and  that  he 
could  not  be  compelled  to  part  with  one  fund  unless  upon  a  settlement  of  all  matters 
in  which  the  Defendant  acted  as  trustee  for  the  Plaintiff.  They  also  insisted  that 
there  was  a  special  agreement  to  give  an  indemnity. 

The  Master  of  the  Koi.ls  reserved  judgment. 

Feb.  12.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  suit  for 
£179,  and  it  is  very  distressing  to  see  how  slight  grounds  and  an  idle  discussion  have 
created  a  long  and  expensive  litigation.  The  suit  is  really  occasioned  by  a  demand 
on  the  part  of  the  Defendant,  and  a  refusal  on  the  part  of  the  Plaintiff,  to  give  the 
Defendant  a  personal  covenant  of  indemnity  against  the  consequences  of  the  payment 
of  the  dividends  on  a  sum  of  £1346. 

[510]  The  question  I  must  determine  really  is,  whether  the  Defendant  has  any 
right,  either  in  his  character  of  a  trustee  or  in  respect  of  any  special  contract  between 
the  parties,  to  demand  such  a  covenant  or  not.  Now,  as  a  trustee,  he  has  no  right 
whatever  to  any  such  thing.  In  the  first  place,  he  was  not  entitled  to  mix  up  the 
two  questions  (if  there  was  a  question  to  mix  up)  ;  and,  in  the  next  place,  he  had 
actually  executed  the  deed,  and  taken  upon  himself  a  trust,  by  which  the  £134()  was 
to  be  paid  to  the  Plaintiff'  on  the  death  of  her  mother :  it  is  therefore  very  difficult 
for  hira  to  say  that  he  was  not  bound  to  perform  it,  and  pay  over  the  monej'. 

The  next  question  is,  whether  there  was  any  contract  to  give  him  an  indemnity. 
I  think  there  was  not.  I  am,  therefore,  of  opinion,  that  the  Defendant  has  not  made 
out  any  case  for  such  a  covenant,  and  though  this  Court,  undoubtedly,  is  very  desirous, 
in  dealing  with  trustees,  to  give  them,  in  all  cases,  ever}'  possible  benefit,  yet  it  cannot 
allow  a  suit  to  be  instituted  for  the  .sole  purpose  of  gratifying  some  unpleasant  feelings 
which  may  have  arisen  in  the  course  of  an  irritating  correspondence,  and  which  will 
have  the  effect  of  simply  creating  costs,  and  injuring  the  person  who  has  a  right  to  a 
fund.  If  it  were  otherwise,  a  trustee  might  in  every  such  case  extort  the  most 
extravagant  terms  from  his  ces/ui  ijnc  trust,  because  he  might  say,  "  Unless  you  accede 
to  what  I  require  you  to  do,  I  will  put  you  to  file  a  bill,  and  then,  as  I  shall  get  my 
costs,  you  must  ultimately  be  the  loser." 

It  is  necessary  that  the  Court  should  protect  the  cestui  que  tiitst  in  this  matter,  and, 
without  saj'ing  any  more  than  this — that  the  Defendant  ha.s,  in  my  opinion,  by  a 
great  error  and  want  of  judgment,  resisted  this  suit,  that  he  had  no  right  to  mix  up 
the  [511]  two  questions  together,  and  that  neither  in  his  character  of  trustee,  nor  by 
reason  of  any  contract,  is  he  entitled  to  the  indemnity,  I  have  come  to  the  conclusion 
that  the  decree  must  be  made  in  favour  of  the  Plaintiff,  and  that  she  is  also  entitled 
to  the  costs  of  this  suit. 
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Note. — See  Jones  v.  Lems,  1  Cox,  199 ;  JfiJli'^  v.  Ilisrox,  4  Myl.  &  Cr.  197  ;  Firmin 
V.  ruUiam,  2  De  G.  &  S.  99;  PenfoJd  v.  Boiwh,  4  Hai'e,  271  ;  Hampshire  v.  Bradley, 
•2  Coll.  34 ;  Tharhy  v.  F^-a/*',  1  You.  &  C.  (C.  C.)  438 ;  Campbell  v.  Home,  Ibid.  664. 

[511]     BoTT  r.  Smith.     Ft-b.  16,  1856. 

[Distinguished,  Ex  ptarte  Doble,  1878,  38  L.  T.  184.] 

A  deed  may  be  void  as  against  creditois  though  full  consideration  is  given  for  it,  if  it 

be  in  such  a  form  as  to  defeat  the  creditors  and  be  executed  with  that  intention. 
In  June  18.54  the  Plaintiff  recovered  a  judgment  against  E.  8.,  as  overseer  of  a  paiish, 
for  X238,  and  three  days  after,  an  order  nisi  i.ssued  for  an  attachment.  In  September 
following,  E.  S.  conveyed  all  his  estate  and  effects  to  his  son,  in  consideration  of 
his  lodging,  maintaining  and  clothing  him  for  life,  and  paying  £75  on  his  death, 
and  indemnifying  him  against  a  mortgage  debt  on  the  property,  and  which  he 
secured  by  bond.  The  full  consideration  was  not  given,  but  the  difterence  was  not 
great.  The  Court,  being  of  opinion  that  the  deeds  were  made  with  a  view  of 
defeating  the  Plaintiff's  execution,  set  aside  the  transaction  as  against  the  creditors. 
•  Form  of  decree  on  setting  aside  deeds  partially,  viz.,  as  against  creditors  only. 

In  June  1853  the  Plaintiff,  a  civil  engineer,  brought  an  action  against  Ely  Smith, 

,  as  overseer,  for  work  done  for  the  parish.     The  action  was  referred  ;  and  by  the  award, 

I  made  in  May  1854,  and  the  Master's  allocatur,  made  in  June  1854,  Ely  Smith  was 

i  ordered  to  pay  the  Plaintiff  £43,  12s.  damages,  and  £194,  16s.  costs,  making  in  the 

whole  £238,  8s. 

(Jn  the  13th  of  June  1854  an  order  nisi  for  an  attachment  for  non-payment  was 
issued  against  Ely  Smith,  which  was  served  on  him  on  the  8th  of  July  1854,  but,  by 
reason  of  the  Long  Vacation,  the  Plaintiff  was  prevented  from  obtaining  an  order 
absolute. 

In  the  meanwhile,  however,  Ely  Smith  conveyed  [512]  away  to  the  Defendant, 
;  his  son,  the  whole  of  his  property  under  the  following  circumstances.  His  property 
consisted  of  freehold  and  copyhold  property,  to  which  he  was  entitled  in  fee,  the 
value  of  which,  in  round  numbers,  was  about  £550  ;  but  it  was  subject  to  a  mortgage 
for  £500.  He  was  also  entitled  to  some  other  property  for  life,  and  the  value  of  this 
j  interest,  according  to  the  tables,  was  said  by  an  actuary  to  be  £407,  but,  in 
I  consequence  of  his  precarious  state  of  health,  it  was  in  reality  worth  very  little. 
I  His  household  goods,  farming  stock  and  chattels,  were  worth  al)out  £40. 
I  In  July  1854  Ely  Smith  made  a  proposal  to  his  son,  the  Defendant  Charles  Smith, 
!  for  an  arrangement  between  them,  which  was  ultimately  acceded  to,  and  was  carried 
into  effect  by  deeds  dated  the  21st  September  1854.  On  that  day,  Ely  Smith 
I  coiivej-ed  to  Chailes  Smith  all  the  above  property  to  which  he  was  entitled  absolutely 
j  and  for  life  respectively,  and  he  assigned  to  him  all  his  household  furniture,  farming 
I  stock,  and  goods,  chattels  and  effects,  in  and  al)out  the  farm.  The  consideration 
;  expressed  for  this  was  the  natural  love  and  affection  which  Ely  Smith  had  for  his 
I  sons  Charles  Smith  and  John  Smith,  and  for  the  purpose  of  obtaining  a  certain  pro- 
i  vision  for  himself  during  his  life,  and  in  consideration  of  Charles  Smith  indemnifying 
I  Ely  Smith  against  the  mortgage  debt  of  £500,  and  also  in  consideration  of  Charles 
I  Smith's  lodging,  maintaining,  supporting  and  clothing  him,  Ely  Smith,  during  his  life, 
i  and  on  his  paying  to  John  Smith  £75  after  Ely  Smith's  death,  and  for  divers  other 
I  good  considerations. 

I         The  Defendant  Charles  Smith,  at  the  same  time,  gave  his  bond  to  Ely  Smith  to 
I  indemnify  him  against  the  mortgage  of  £500,  to  find  him  lodging,  maintenance,  [513] 
»\.c.  (as  agreed),  and  to  pay  £75  to  his  brother  .loiin  on  his  father's  death. 

On  the  6th  of  November  1854  the  rule  nisi  was  made  absolute,  and  Ely  Smith,  on 
the  11th,  was  arrested  and  thrown  into  prison  for  non-payment  of  the  debt  and  costs. 
He  immediately  petitioned  for  relief  under  the  Insolvent  Act,  and  his  petition  was 
heard  in  December,  when  he  was  remanded  to  prison  for  twelve  months,  and  the 
Plaintiff  was  appointed  his  assignee.     He  died  in  prison  in  March  1855. 
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The  Plaiiititt"  instituted  this  suit  to  set  aside  the  conveyance  and  surrender  as 
fraudulent  against  Ely  Smith's  creditors. 

The  Defendant  stated  that  Ely  Smith's  liability  to  the  Flaintitt'  was  only  us 
representing  the  parish,  and  that  he  expected  that  the  parish  would  pay  the  demand, 
and  that  steps  had  been  taken  for  that  purpose,  but  which  did  not  appear  had  bc'cn 
eft'ectual. 

Mr.  R.  Palmer  and  Mr.  C.  Browne,  for  the  Plaintiff,  argued  that  the  transaclimi 
was  a  mere  fraud  to  defeat  the  Plaintiff's  remedy  under  his  judgment.  That  the 
deeds  were  really  voluntary,  and  the  consideration  inadequate;  and  that  even  if  the 
full  consideration  had  been  given,  still  the  conveyances  might  be  void  if  executed 
with  a  fraudulent  intent  to  defeat  creditors.  They  cited  13  Eliz.  c.  5  ;  2  Chitty's 
Statutes  (Heavan  it  Welsby's  ed.  163) ;  Ticj/ne's  case  (2  Kep.  81  b.) ;  C(ttlo(iun  v.  Kmih  It 
(Cowp.  432);  Stilciiian  v.  Ashdown  (2  Atk.  477);  Mathews  v.  Fiaver  (1  Cox,  27s i; 
Deirey  v.  Ilui/nlun  (G  East,  257);  French  v.  Fiendi  (V.-C  Stuart,  21st  .June  1855,  and 
6  Do  O.  :\I.  '.V  G.  95). 

[514]  Mr.  Lloyd  and  Mr.  G.  L.  Kussell,  contra.  Ely  Smith  wa.s  not  morally  indebted 
to  the  Plaintiff,  the  parish  were  the  debtors,  and  he  was  justified  in  thinking,  that 
the  debt  due  in  his  othcial  character  would,  as  it  ought,  have  been  paid  out  of  the 
rates.  He  had  no  idea  that  he  had  any  debt  at  the  date  of  the  convej'ances,  which 
were  executed  with  a  horn  Julc  intention.  The  case  comes  within  the  exeeptioii 
contained  in  the  statute,  the  deeds  having  been  made  borul  fide,  and  upon  good 
consideration.  The  full  value  was  paid  ;  for  the  life-estate  was  worthless,  as  the 
event  proved,  and  the  calculations  of  valuers  and  actuaries  are  not  to  be  relied  on  ; 
Potts  V.  Curtis  (Younge,  543) ;  Hoothhij  v.  ISoothbi/  (2  Hall  &  Twells,  214,  and  1  Mac.  & 
G.  604;  15  Beav.  212). 

The  deeds  were  not  voluntary,  l)ut  for  value;  Mar<jareson  v.  Saxton  (1  Y.  &  C. 
(Exch.)  525);  in  effect  they  did  not  deprive  the  creditors  of  a  shilling,  and  were  not 
intended  so  to  do.  The  Defendant  took  on  himself  a  burthen,  and  not  a  benefit. 
They  cited  Gak  v.  WiUkiiiisan  (8  Mee.  &  Wels.  405) ;  Xunn  v.  IFiUmorc  (8  Term  Kep. 
521). 

Mr.  Follett,  for  another  Defendant. 

The  M.\ster  of  the  Kolls  [Sir  John  Romilly].  I  am  satisfied  that  this  deed 
was  made  with  the  view  of  defeating  the  Plaintiff's  execution.  No  doubt,  it  was  a 
very  hard  case  on  Mr.  Ely  Smith  ;  he  was  sued  in  respect  of  a  demand  with  which  he 
had  nothing  to  do,  except  as  overseer  of  the  parish.  Unfortunately,  he,  being  in  the 
hands  of  other  per.sons,  thought  he  never  should  be  liable  for  this  sum  of  money  ;  but 
an  order  being  made  to  refer  the  claim  to  arbitration,  the  result  [515]  of  which  was, 
that  an  award  was  made  against  him  in  the  month  of  May  1854,  by  which  the  sura 
of  £43,  12s.  was  found  to  be  due,  with  £194,  16s.  costs.  It  is  stated  positively,  that 
Mr.  Ely  Smith  and  his  solicitor  knew  he  was  liable  to  pay  the  money,  and  were 
aware  of  the  whole  transaction.  He  made  several  attempts  to  get  the  parish  to  pay, 
but  the  overseers  refused  to  interfere. 

In  that  state  of  the  case,  after  he  is  served  with  a  rule  nisi  for  the  attachment 
against  him,  and  which  coidd  not  be  made  absolute  till  term,  he,  having  fee-simple  \ 
property  worth  about  £500,  and  a  life-estate  in  other  property,  executes  a  deed  of  I 
conveyance  in  September  1854,  b}'  which  he  conveys  the  whole  of  this  property  to  ' 
his  son  upon  the  trusts  stated.  Undoubtedly  I  see  no  motive  or  reason  for  this 
transaction,  except,  that  if  successful,  it  would  have  prevented  the  Plaintiff,  the 
execution  creditor,  from  taking  possession  of  the  house  and  propert}',  and  from 
selling  them.  That  they  were  not  worth  a  great  deal  is  very  probable ;  but  it 
appears  to  me,  on  the  evidence,  that  the  fee-simple  property  was  certainly  worth  as 
much  as  the  mortgage,  and  probably  a  little  more.  And  there  was,  besides,  the  life 
interest  in  the  two  remaining  properties.  With  respect  to  the  value  of  the  whole 
property,  there  is  a  variation  of  testimony  ;  one  says  it  is  worth  £92  a  year,  and  I 
think  the  other  makes  it  £75  a  year.  It  is  said,  that  his  life  interest  was  worth 
nothing  ;  it  is  impossible  for  me  to  come  to  that  conclusion.  I  have  no  doubt  he  was 
in  a  very  infirm  state  of  health,  and  that  the  valuation  made  by  Mr.  Morgan,  the 
actuary,  on  the  assumption  of  his  being  a  good  or  ordinary  life,  is  not  an  accurate 
valuation.     I  have  no  doubt,  also,  that  in  the  state  in  which  he  then  was,  his  being 
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put  in  gaol  and  kept  there,  materially  aftected  his  health,  and  probably  accelerated  his 
death,  which  took  place  four  months  after  his  imprisonment. 

[516]  I  cainiot  say,  in  that  state  of  circumstances,  that  a  full  consideration  was 
given  for  this  property,  though,  from  his  father's  early  death,  the  result  may  be  that  the 
son  ma}'  have  paid  more  for  this  property  than  he  has  obtained  for  it.  I  obser\e 
also,  that  Mr.  Franklin  did  not  hesitate  afterwards  to  advance  £100  on  mortgage  on 
this  property,  which  was  already  subject  to  a  prior  mortgage  of  £500.  All  parties 
were  perfectly  well  aware  of  this  execution  for  upwards  of  £200  against  the  Plaintifi', 
that  steps  had  been  taken  to  enforce  it  against  him,  and  that  the  result  would  have 
been  to  have  turned  him  out  of  possession  of  the  property  ;  and  in  fact,  this  was  the 
only  means  by  which  he  could  be  retained  in  possession  of  it.  In  that  state  of 
circumstances,  it  seems  to  me  that  the  inference  is  irresistible,  that  this  deed  was 
executed  with  the  view  of  delaying  and  defeating  the  creditor.  I  do  not  use  the 
expression  "  fraudulent,"  it  is  not  the  proper  expression  with  respect  to  this  case. 
As  between  the  father  and  son,  I  have  no  doubt,  that  if  the  parish  had  paid  the  debt, 
this  would  have  been  treated  as  a  perfectly  binding  transaction  between  them  ;  but, 
at  the  same  time,  I  have  no  doubt,  that  the  moving  consideration  which  induced  the 
father  to  enter  into  this  arrangement,  at  this  particular  time,  was  the  fact,  that  this 
execution  was  about  to  issue  against  him. 

I  am  not  disposed,  in  that  state  of  circumstances,  to  send  this  case  for  the  opinion 

of  a  jury,  and  to  have  it  tried  over  again.     It  is  desirable  to  send  a  case  to  a  jury, 

I  where  there  is  a  matter  of  very  great  doubt  depending  on  the  testimony  of  some 

i  particular  witnesses  ;  though  now  that  the  Court  has  itself  the  means  of  seeing  the 

i  demeanour  of  the  witnesses,  it  is  less  necessary  than  formerly.     But  here  I  draw  my 

conclusion  from  the  dates  and  facts,  which  are  not  susceptible  of  [517]  any  alteration 

by  the  testimony  or  demeanour  of  the  witnesses,  and  they  bring  me  to  the  conclusion 

that  this  deed  was  executed  with  a  view  or  for  the  purpose  of  defeating  or  delaying 

the  execution  of  the  Plaintifl'. 

It  is  said,  that  when  this  transaction  is  set  aside,  the  Plaintiff  will  get  very  little 

by  it.     But  if  I  am  of  opinion  that  it  is  void  under  the  statute,  I  am  bound  to  come 

to  that  conclusion.     Even  if  full  consideration  had  been  given,  that  is  not  sufficient, 

because,  as  is  shewn  in  the  case  in  Atkins  (Stilcinan  v.  Ashdown,  2  Atk.  477),  the 

consideration  may  be  given  in  such  a  form  as  to  defeat  the  judgment  creditor;  and 

this  is  a  case  in  which  it  might  defeat  the  judgment  creditor.     If  the  full  considera- 

;  tion,  given  for  this  conveyance,  was  a  sum  to  be  paid  to  the  younger  brother  and  the 

[  maintenance  of  the  father  during  his  life,  it  is  obvious  that  it  would  defeat  the 

I  judgment  creditor,   who  would  obtain  nothing  under  it,   though   there  was  a  full 

j  consideration. 

1        I  am  of  opinion,  therefore,  that  I  must  declare  this  deed  to  be  void  ;  that  is  to 
I  say,  under  the  statute.     The  deeds  will  not  be  cancelled,  but  the  Defendant  must 
concur  in  raising  the  amount  due  to  the  creditors. 

Abstract  of   Order. — Declare,   that  the   indentures   are   void   as  against  the 

I  Plaintiff  and  all  other  the  creditors  of  Ely  Smith  ;  and  order  the  Defendants  to  join 

,  in  and  concur  in  all  necessary  acts,  conveyances,  itc,  for  the  purpose  of  raising  the 

I  amount  due  to  the  Plaintitl"  and  all  the  other  creditors,  out  of  the  estates,  and  the 

rents  ;  direct  an  account  to  be  taken  of  the  rents.     The  Defendant  to  pay  the  costs. 

Note. — Affirmed  by  the  Lords  Justices,  9  June  18.56. 

[518]     HiLLERSDON  I'.  Grove,    /ti.  18,  1856. 

A  testatrix,  by  her  will,  gave  to  A.,  B.  and  C.  distinct  legacies,  and  she  appointed  A. 
and  B.  executors,  and  gave  "to  her  executors,  A.  and  B.,"  her  residuary  estate. 
By  a  codicil  she  appointed  C.  executor  and  trustee  of  her  will,  "  as  if  his  name  had 
been  inserted  therein  as  a  trustee  and  executor,"  and  a  legacy  for  his  trouble,  "in 
addition  to  the  benefit  he  derived  under  her  will,"  and  she  declared  that  her  trust 
estate  should  vest  in  A.,  B.  and  C,  and  confirmed  her  will  in  all  other  respects. 
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C.  claimed  one-third  of  the  residue,  but  the  Court   held  that  it  was  divisilije 
between  A.  and  B. 

The  testatrix,  amongst  other  legacies,  gave  Joseph  Grove  a  legacy  of  £42"), 
Charles  H.  Grove  a  legacy  of  £1275,  and  Frederick  E.  Hillersdon  (tlie  Plaintitl)  a 
legacy  of  £4"_'5,  all  payable  six  months  after  her  decease.  She  appointed  Joseph 
Grove  and  Charles  H.  Grove  executors  of  her  will.  She  then  proceeded  to  expressi 
herself  as  follows: — "And  as  to  all  the  residue  of  my  property,  iVx.,  I  devise  and 
bequeath  the  same  to  my  executors,  mv  brother  Joseph  Grove  and  my  nephew 
Charles  H.  Grove." 

By  a  codicil,  she  declared  "that  Frederick  E.  Hiller.sdon  should  be  also  executor 
and  trustee,  jointly  with  Joseph  Grove  and  Charles  11.  Grove,  ami  that  her  said  will 
should  take  effect  in  the  same  manner,  as  if  the  name  of  Frederick  Edward 
Hillersdon  had  originallj'  been  itusertod  therein  as  a  third  trustee  and  executor.  And 
she  re(iuested  Frederick  Edward  Hillersdon  to  accept  a  legacy  of  £50  as  some  slight 
acknowledgment  for  the  trouble  he  would  have  in  the  execution  of  the  trust  she  thus 
lay  upon  him,  such  legacy  to  be  independent  of  and  in  addition  to  the  benefit  he 
derived  under  her  will  ;  and  she  declared  that  her  trust  estate  and  property  should 
vest  in  Frederick  E.  Hillersdon,  jointly  with  Joseph  Grove  and  Charles  Houblon 
Grove.     And  she  confirmed  her  will  in  all  other  respects. 

The  three  executors  having  proved  the  will  and  codicil,  the  Plaintiff,  Hillersdon, 
now  claimed,  as  executor  and  under  the  terms  of  the  codicil,  to  be  entitled  to  one- 
third  of  the  residue. 

[519]  Mr.  R.  Palmer  and  Mr.  Waller,  for  the  Plaintiff. 

Mr.  Toller  and  Mr.  Greene,  for  the  Defendants. 

The  Ma.ster  ok  the  Koij.s  [Sir  John  Komilly]  held  that  the  residue  was  to  be 
divided  amongst  the  Defendants  to  the  exclusion  of  the  Plaintiff. 


[519]     Bkocas  v.  Llovd.     Feb.  19,  26,  1856. 

Disinclination  of  the  Court  to  appoint  special  examiners,  on  account  of  the  great 
expense  it  entails  on  the  suitor.  The  Master  of  the  Rolls  will  not  appoint  one 
except  in  cases  of  absolute  necessity. 

Mr.  Horsey  moved  for  the  appointment  of  a  special  examiner,  to  examine 
witnesses  at  Clifton  and  Hereford,  on  the  ground  that  they  could  not  conveniently 
come  to  town,  and  that  an  appointment  from  the  examiners  of  the  Court  could  not 
be  obtained.     (See  15  &  16  Vict.  c.  86,  ss.  31,  35.) 

Mr.  R.  Palmer  and  Mr.  Eddis  submitted  to  any  order. 

The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  The  expenses  of  a  special 
examiner  are  so  serious,  and  the  parties  are  so  little  aware  of  it,  that  I  am  determined 
not  to  grant  a  special  examiner  except  in  cases  of  absolute  necessity.  I  must 
interfere  for  the  protection  of  the  suitors,  who  are  not  aware  of  the  enormous 
expenses  which  the  proceeding  entails  on  them.     Let  the  costs  be  costs  in  the  cause. 

Ffb.  26.  Mr.  Horsey  renewed  his  application.  He  relied  on  Beed  v.  Pn-d  (Kay, 
App.  xiv.),  in  which  the  Vice-Chancellor  Wood  held  "  that  the  former  practice  was 
not  altered  in  the  [520]  case  of  witnesses  who  resided  more  than  twenty  miles  from 
London."  He  argued  that  the  Court  would  not  compel  a  witness  living  so  far  away 
to  come  to  London,  but  must  send  a  commissioner. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  not  of  that  opinion. 
This  is  getting  back  to  the  old  practice  of  commissions,  and  if  the  system  is  to 
continue  special  examiners  must  be  appointed  in  the  country.  I  object  to  the 
appointment  of  special  examiners,  both  because  the  evidence  is  generally  not  so  well 
taken,  and  because  the  expenses  are  quite  alarming.  Clients  know  nothing  of  the 
matter  until  they  get  their  bill.  I  will  make  inquiry  of  the  examiners  as  to  the 
state  of  business  in  their  offices. 

No  order  was  made.     (See  [23  Beav.  129].) 
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[520]    Be  Peers.     Feh.  19,  1856. 

Upon  a  taxation  under  the  statute,  assignees  of  a  bankrupt  solicitor  are  personally 
liable  for  the  costs  of  taxation  of  a  bill  of  costs  delivered  by  them,  where  more 
than  one-sixth  is  taken  off. 

A  solicitor  having  become  bankrupt,  an  order  was  made,  on  the  application  of  the 
client,  that  the  assignees  should  deliver  his  bill  of  costs,  and  that  it  should  be  referred 
for  taxation,  and  if  less  than  a  sixth  should  be  taken  off,  the  Master  was  to  tax  the 
client's  costs,  and  conversely.  The  Master  was  to  certify  the  amount  due  from  the 
client  to  the  estate  of  the  bankrupt,  or  from  the  estate  of  the  bankrupt  to  the  client, 
as  the  case  might  be,  having  regard  to  the  costs  of  the  reference,  &c.  The  amount 
due  from  the  client  was  ordered  to  be  paid,  but  nothing  was  said  as  to  payment  of 
what  might  be  found  due  to  the  client. 

[521]  More  than  one-sixth  was  taken  off  the  bill,  and,  on  taking  the  cash  account, 
£966  were,  on  the  whole,  found  due  from  the  solicitor  to  his  client.  The  costs  of  the 
reference  were  taxed  at  £27,  18s.  6d. 

Mr.  R.  Palmer  and  Mr.  Bernard  moved  that  the  bankrupt  and  his  assignees  might 

:  pay  the  costs  of  the  taxation.  They  contended  that  the  assignees  were,  under  the 
statute,  personally  liable  for  these  costs.     The  6  &  7  Vict.  c.  73,  s.  37  (they  said), 

,  authorizes  the  Court,  upon  the  application  of  the  party  chargeable,  "  to  refer  such 

I  bill,  and   the  demand  of  such  attorney  or  solicitor,  administrator  or  ax^ignc'"  for 

taxation  ;  "  and  if  such  bill,  when  taxed,  be  less  by  a  sixth  part  than  the  bill  delivered, 

sent,  or  left,  then  such  attorney  or  solicitor,  or  executor,  administrator  or  assignee  of 

such  attorney  or  solicitor  shall  pay  such  costs." 

Mr.  Lloyd  and  Mr.  Amphlett,  cantrk. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  was  disposed  to  think  that  the 

'  original  order  was  defective  in  not  ordering  payment  of  the  costs  in  question  by  the 
assignees.  He  ultimately  ordered  the  assignees  to  pay  the  costs  of  the  taxation, 
and  gave  liberty  to  the  client  to  go  in  under  the  bankruptcy,  and  prove  for  the  amount 

!  found  due. 

'  Note. — The  general  form  of  order  in  the  Secretary's  Office  has  been  since  altered, 
[.and  now,  in  case  the  Master  shall  certify  that  any  amount  is  due  from  the  bankrupt's 
I  estate,  and  the  bill,  when  taxed,  shall  be  less,  by  a  sixth  part,  than  the  bill  as 
}  delivered,  "  It  is  ordered,  that  the  assignees  do  pay  to  the  Petitioner  the  amount  which 
1  the  Master  shall  certify  to  be  due  for  the  costs  of  the  reference." 


[522]    K.vv  V.  Smith.    Fvh.  Tt,  29,  1856. 

[8.  C.  affirmed  on  appeal,  7  H.  L.  C.  750;  11  E.  R.  299  ;  30  L.  J.  Ch.  45. 

See  Eaii  of  Ai/lc'fonl  v.  Moiris,  1873,  L.  R.  8  Ch.  491.] 

An  infant,  on  coming  of  age,  may  ratify  securities  given  by  him  during  his  minority, 
without  receiving  any  further  consideration,  but  he  must,  on  the  occasion,  have 
full  knowledge  and  complete  information  respecting  the  transaction. 

The  Plaintiff  had,  during  his  minority,  accepted  bills  to  a  considerable  amount,  which 
he  handed  to  A.,  who  raised  money  on  them  from  B.  and  C,  in  whose  hands  the 
bills  had  remained.  Immediately  on  coming  of  age,  the  Plaintiff,  in  the  belief, 
brought  about  by  the  misrepresentations  of  A.,  B.  and  C,  that  the  bills  were  in 
circulation,  and  that  they  had  bought  them  up  for  the  purpose,  gave  to  B.  and  C. 
securities  for  the  amount  of  the  bills  in  their  hands.  The  securities  were  set  aside 
unconditionally,  on  the  ground  of  the  misrepresentation  and  the  want  of  due 
information. 

In  March  1852  the  Plaintiff,  Mr.  Kay,  who  was  but  nineteen  years  of  age,  and 
R.  v.— 31 
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entitled,  under  his  father's  will,  to  a  life  interest  in  property  producing  nearly  £10,000 
a  year,  became  acquainted  with  Mr.  Jolui.ston,  who  was  considerably  older.  They 
resided  together,  and  had  joint  establishments  in  Paris,  London  and  at  Feltham,  and  ; 
seemed  to  have  lived  together  in  a  course  of  reckless  extravagance.  To  meet  the 
expenses,  the  Plaintiff,  during  his  minority,  accepted  bills  to  a  very  considerable 
amount,  and  handed  them  over  to  Johnston,  who  raised  money  on  them,  through  his 
intimate  friends  Mr.  Adams  and  Mr.  George  Smith,  on  the  assurance  of  Johnston, 
that  Kay,  when  he  came  of  age,  would  not  contest  their  validity,  and  would  give 
good  security  for  the  amount. 

Prior  to  the  Plaintift"s  attaining  twenty-one  (which  occurred  on  11th  of  April 
18.54),  Johnston,  Adams  and  Smith  appeared  to  have  been  under  some  anxiety  as  to 
obtaining  payment,  and  made  arrangements  for  their  security.  Johnston  represented 
to  the  Plaintitf  that  bills  to  the  amount  of  £60,000  were  in  circulation,  in  the  hands 
of  several  persons,  and  that  it  would  be  greatly  to  the  interest  of  the  Plaintiff  that 
they  should  be  all  got  in  and  taken  up  by  one  or  two  persons. 

The  Plaintift",  at  the  instigation  of  Johnston,  applied  [523]  to  Adams  to  get  up  the 
bills,  which  he  consented  to  do,  and  on  the  following  day  (the  1st  of  April  1854)  the 
Plaintiff  wrote  to  Adams  as  follows  : — 

"Mr.  Johnston  will  send  you  by  this  post  a  list  of  the  bills  which  you  were  kind 
enough  to  say  j'esterday  you  would  take  up,  and  which,  I  trust,  you  will  be  able  to 
do  with  as  little  delay  as  possible,  so  as  to  prevent  their  being  presented  for  payment 
at  my  bankers.  Though  I  am  still  under  age,  Mr.  Johnston's  name  is  to  all  the  bills 
as  drawn,  and  therefore  it  is  not  as  if  you  were  doing  it  .solelv  for  a  minor,  besides, 
as  I  will  be  of  age  in  a  few  days,  I  can  then,  on  your  giving  up  the  bills,  give  you  any 
security  you  may  desire  to  hold,  until  such  time  as  my  atl'airs  are  settled,  and  I  can 
pay  it  off." 

"  The  whole  of  the  bills  amount  to  £53,800,  £32,000  were  discounted  by  a  Mr. 
Arnold,  and  they  are  now,  I  believe,  in  the  hands  of  some  of  his  clients,  as  well  as 
one  for  £5500.  The  rest  have  all  been  discounted  by  Mr.  Thomas  Cox,  of  Ware,  and 
I  believe  are  now  in  his  hands,  but  Mr.  Johnston  will,  perhaps,  be  able  to  give  you 
more  particular  information  than  I  can." 

On  the  4th  of  April  1854  Johnston  wrote  to  Adams  as  follows: — "I  enclose  the 
drafts  of  the  two  letters  as  agreed,  and  which  it  would  be  well  to  write  at  once  and 
post.  You  will,  I  think,  approve  highly  of  both  of  them,  you  may  expect  to  hear 
from  us  in  reply  to  our  letters,  almost  by  return  of  post." 

One  of  these  letters  was  to  be  sent  by  Adams  from  Ware  to  Kay,  and  was  in  these 
terms : — "  I  am  happy  to  inform  you  that,  acting  upon  instructions  contained  in 
your  letters  of  the  1st  April,  I  have  succeeded  in  taking  up  all  your  bills  discounted 
by  Mr.  Cox  of  this  town.  [524]  Those  discounted  by  Mr.  Arnold  my  clerk  tells  me 
he  has  had  more  difficult}'  with,  inasmuch  as  they  were  in  the  hands  of  different  indi- 
viduals, and  he  had  much  difficulty,  notwithstanding  the  information  received  from 
Mr.  Johnston,  in  tracing  them.  He  has  succeeded,  however,  in  taking  up  most,  and 
expects  to  take  up  the  remainder  in  the  course  of  to-day  or  to-morrow.  Any  day 
that  may  be  agreeable  to  yourself  and  Mr.  Johnston,  I  will  be  happy  to  meet  3'ou 
to  hand  over  the  bills  and  obtain  your  execution  to  a  security  in  my  favour."  This 
letter  went  on  to  state  that  the  amount  being  large,  and  the  money  market  depressed, 
he  (Adams)  wished  "  to  obtain  a  friend  "  to  join  him  in  making  the  advance. 

The  second  draft  letter  was  to  be  sent  by  Adams  to  Johnston,  and  was  in  these 
terms  : — "  My  dear  Johnston. — In  a  letter  I  have  just  written  to  your  friend  Mr.  Kay, 
I  have  told  him  of  our  having  taken  up  a  considerable  portion  of  his  bills,  and  the 
probability  of  ray  clerk's  being  enabled  to  get  up  the  others  in  a  day  or  so.  I  shall 
be  glad  to  hear  from  him  and  you,  naming  an  early  day  when  I  can  attend  you  to 
hand  them  over  and  obtain  j'our  joint  execution  to  a  security  which  I  am  having 
prepared." 

"  I  propose,  if  it  suits  your  views  and  his,  to  get  my  friend  Mr.  George  Smith  to 
advance  a  portion  of  the  funds  required,  and  should  your  friend  not  have  made 
arrangements  for  a  lawyer  to  act  for  him  on  his  behalf,  I  should  have  much  pleasure 
in  suggesting  him  to  manage  his  affairs.  As  he  has  been  personally  acquainted  with 
you  for  some  j^ears,  you  have  had  ample  time  to  judge  of  his  integrity  and  ability. 
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and  will,  I  know,  join  me  in  wishing  j'our  friend  to  possess  himself  of  such  a  man  as 
Mr.  George  Smith  as  his  confidential  adviser." 

[525]  The  statements  in  these  draft  letters  were  characterized  by  the  Conrt 
as  being  "  a  tissue  of  falsehoods  ;  "  the  fact  being  that  the  bills  were  in  the  hands  of 
Adams,  or  Johnston  or  his  agent  (Arnold),  and  of  Smith,  and  were  not,  as  represented, 
in  circulation. 

Adams  hesitated  sending  copies  of  these  two  letters  as  directed  by  Johnston,  but 
a  subsequent  letter  was  written  by  him  to  the  Plaintiff  on  the  7th  of  April  IS.'i-i, 
which  was  as  follows  : — "  My  dear  Sir, — I  am  glad  to  say  I  have  succeeded  in  taking 
up  most  all  the  bills,  and  have  no  doubt  I  shall  be  able  to  get  them  all  in  by 
to-morrow,  having  ascertained  where  they  are.  Some  of  them  not  being  quite  due, 
has  been  so  far  in  my  favour,  in  arranging  the  payment  of  them." 

Smith  was  at  this  time  a  stranger  to  the  PlaintifT,  but  he  was  party  to  this  mis- 
representation. He  had  previously  acted  as  the  solicitor  of  Johnston,  and  been 
engaged  with  him  in  these  matters,  and  before  this  arrangement  with  Adams  for 
getting  up  the  bills,  he  had  been  preparing  deeds  for  the  Plaintiff's  execution,  for  his 
own  and  Adams'  security.  That  he.  Smith,  was  privy  to  the  suggestion  made  by 
Johnston  to  Adams,  to  write  the  two  letters  of  which  he  sent  copies,  was  shewn  by 
a  letter  of  Smith  to  Adams,  dated  the  5th  of  April  1854,  as  follows : — "Once  more  let 
me  impress  on  you  the  importance  of  writing  the  letters  to  Mr.  Johnston,  and  have 
them  posted  early  to-morrow  morning,  and  such  letters  should  not  vary  from  those 
suggested  by  Mr.  Johnston,  or  depend  upon  it  you  will  jeopardize  both  of  us.  The 
bills  held  by  Mr.  Johnston  will  be  handed  over  to  you,  which  will  be  included  in 
your  bond  and  assignment  of  six  policies  for  £5000.  You  have  handed  me  two 
policies,  Johnston  one,  the  Pelican  polic}'  I  shall  receive  to-morrow,  you  must  therefore 
ha\e  two  policies.  [526]  However,  let  me  have  the  particulars  of  what  you  can  find, 
as  also  your  bills,  dates,  when  payable,  and  amounts,  without  which  I  cannot  complete 
the  bond  to  be  executed  to  you  by  Mr.  Johnston  and  his  friend.  Your  hand  will 
receive  the  amount  of  your  own  bills,  and  Johnston's,  out  of  which  Johnston  will  give 
you  authority  to  pay  £5000  to  the  English  and  Scottish  Law.  Let  me  have  the 
particulars  I  require  per  very  return." 

A  meeting  was  held  on  the  12th  of  April  1854,  at  which  Johnston,  Adams, 
Smith  and  the  Plaintiff  were  present,  and  the  Plaintiff  executed  a  bond  to  Smith  for 
securing  £12,594,  and  securities  to  Adams  for  £41,256,  which  had  been  prepared  by 
Smith. 

The  Plaintifl'  alleged  that  he  had  executed  the  securities  in  the  belief  of  the 
representation  that  Adams  had  taken  up  and  got  in  the  bills,  and  had  afterwards 
handed  some  of  them  to  Smith.  He  stated,  by  his  bill,  that  he  was  willing  to  pay 
the  amount  (if  anything)  which  the  Defendant  paid  for  taking  up  or  getting  in  the 
bills  to  third  persons,  or  to  Adams,  under  the  circumstances  aforesaid,  although  they 
were  accepted  by  the  Plaintiff  during  his  infancy.  The  Plaintifl"  also  submitted  that 
the  Defendant  was  entitled  only  to  require  from  the  Plaintiff"  payment  of  the  sum 
actually  paid  by  him  to  third  persons,  or  to  Adams,  for  taking  up  or  getting  in  the 
bills  together,  ami  that  such  securities  should  stand  as  a  security  only  for  the  sura 
so  actually  paid  by  the  Defendant. 

The  bill  prayed  a  declaration  that  the  bond  ought  to  stand  as  a  security  for 
such  principal  sum  only  (if  any)  as  the  Defendant  actually  jiaid  either  to  Adams 
or  to  third  persons  for  taking  up  or  getting  in  the  several  [527]  bills  of  exchange, 
and  for  an  account  on  that  footing,  and  for  an  injunction  against  proceedings  at  law. 

Mr.  K.  Palmer  and  Mv.  Dickinson,  for  the  Plaintiff",  asked  the  Court  to  set  aside 

the  security  siiiiplicilcr,  without  imposing  any  terms.     The  Plaintiff",  they  said,  was 

I  ready  to  abide  by  his  letter  and  pay  all  those  bills  which  had  been  got  in  under  it, 

I  but  the  bills  in  Smith's  possession  had  been  obtained  by  him,  not  under  that  letter 

j  but  by  a  previous  dealing  with  his  friend  Johnston,  and  on  his  sole  security,  and  not 

!  on  that  of  the  Plaintiff",  whom  Smith  first  saw-  on  the  day  he  came  of  age.     They  said 

that  the  object  of  Smith  was  to  make  Kay  pay  Johnston's  debt.     They  argued  that 

there  had  lieen  both  misrepresentation  and  concealment  as  to  the  real  facts  of  the 

I  case,  and  that  Smith  had  been  a  party  to  the  plot  to  induce  the  Plaintiff"  to  give 

I  security  for  bills  represented  to  be  in  circulation  and  in  the  hands  of  strangers.     They 
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argued  that  either  Smith  acted  as  the  Plaintiff's  solicitor  and  stood  in  a  fiduciary 
relation  towards  him,  and  that,  if  not,  then  that  the  Plaintiff  had  no  professional 
assistance  on  the  occasion. 

The  Solicitor-General  (Sir  It.  Bethell)  and  Mr.  Speed,  for  the  Defendant,  did 
not  dispute  that  the  securities  must  be  partially  set  aside,  but  they  insisted  that  they 
should  stand  as  a  security  for  what  was  justly  due  to  Smith,  and  for  the  amount  of 
all  the  bills  which  Smith  had  hnm'i  fiik  discounted.  They  relied  on  the  transaction  of 
the  12th  of  April  1854  as  evidence  of  an  acknowledgment  of  the  Plaintiff  of  his 
liability  in  respect  of  the  bills  accepted  during  his  infancy.  They  argued  that  the 
mere  ratification  in  writing  by  an  infant,  on  attaining  twenty-one,  of  bills  accepted  by 
him  during  his  infancy,  was  suHicient  to  render  them  valid.  That  the  Plaintiff  was 
bound  b\-  his  offers  to  pa}-,  and  was  [528]  bound  by  the  statement  made  by  him  on 
oath  upon  his  cross-examination  in  this  cause,  that  "he  hail  always  been  willing  and 
was  willing  to  pay  any  claims  which  might  be  proved  against  him — any  sum  of  money 
which  had  been  forwarded  to  him  or  paid  on  his  account."  They  urged  also  that  if 
every  fact  as  regarded  Smith  had  been  stated  to  the  Plaintiff"  at  the  time  he  would 
equally  have  given  him  the  security,  and  that  the  relation  of  .solicitor  and  client  did 
not  subsist  between  the  Plaintiff  and  the  Defendant  when  the  securities  were  given ; 
Small  v.  Ciiriir  (2  Drewry,  102). 

The  Master  of  the  Kolls  said  that  before  hearing  a  reply  he  would  look  over 
the  papers. 

Feb.  29.  The  Ma.ster  ok  the  Rolls  [Sir  John  Komilly].  This  suit  is  instituted 
for  the  purpose  of  setting  aside  a  bond  given  by  the  PlaintitT  the  day  after  he  had 
attained  his  age  of  twenty-one  years  for  the  sum  of  £12,000,  and  an  assignment  of 
certain  securities.  The  Plaintiff  contends  that  he  is  entitled  to  have  those  simply  set 
aside  without  any  condition.  The  Defendant  submits  to  have  these  securities  set 
aside  ;  he  does  not  insist  on  their  standing  as  securities  for  the  whole  amount  or  for 
interest  at  7 A  per  cent.  ;  but  he  contends  that  he  is  entitled  to  have  them  sustained 
as  a  security  for  the  sums  of  money  liandjiilc  advanced  by  him  to  Johnston  on  certain 
bills  given  by  him  and  accepted  by  the  Plaintiff'  during  his  infancy.  The  way  in 
which  he  puts  his  ease  is  this  :  he  says  that  during  the  infancy  of  the  Plaintiff'  Mr. 
Kay  accepted  bills  for  Mr.  Johnston  ;  that  Mr.  Kay  asked  Mr.  Johnston  to  get  money 
for  him  on  those  bills  and  assured  him  that  [529]  when  he  came  of  iige  he  would 
never  question  or  contest  the  propriety  of  their  payment,  and  would  give  good 
security  for  their  payment ;  and  that,  accordingly,  Johnston  obtained  money  on  those 
bills  upon  that  assurance.  That  the  Plaintiff,  when  he  was  about  coming  of  age,  was 
very  desirous  that  the  bills  should  all  be  got  together  and  returned,  and  to  paj'  the 
full  amount  or  give  security  for  them,  is,  I  think,  shewn  :  and  in  that  state  of 
circumstances,  if  the  Defendant  Smith  had  said  simply  to  Mr.  Kay  at  the  time  when 
this  transaction  took  place,  "  It  is  true  I  am  not  the  holder  by  indorsement  of  these 
bills,  but  I  am  the  hmxA  fide  discounter  of  these  bills,  and  I  gave  money  for  them  to 
Johnston  upon  his  assurance  that  you  would  pay  for  them  when  you  come  of  age," 
I  think  it  is  highly  probable  that  Mr.  Kay  would  not  have  hesitated  but  have  said, 
"  Well,  in  that  state  of  circumstances  you  are  entitled  to  these  bills,  and  I  will  give 
you  a  security  for  that  amount." 

It  is  contended  by  the  Defendant  that  although  this  was  not  exactly  what  took 
place  at  the  time,  it  was,  in  point  of  fact,  very  much  the  same  thing,  as  far  as  the 
Plaintiff"  is  concerned  ;  for  in  the  case  supposed,  he  would  have  intended  to  pay  for 
the  whole  of  these  bills,  and  that  now  he  would  only  have  to  pay  for  them  the  money 
which  was  homl  fide  advanced  upon  them.  It  is  undoubtedly  true,  also,  that  when  an 
infant  comes  of  age,  and,  knowing  what  he  is  about,  consents  to  be  bound  by  any 
securities  given  by  him  during  his  infancy,  a  legal  and  a  binding  obligation  is  created 
on  him,  both  at  law  and  in  equity,  to  pay  those  securities  ;  and  that  it  does  not 
require  any  fresh  consideration  to  make  the  bills  or  other  securities,  which  he  has 
given  during  his  infancy,  valid,  if  he  ratifies  them  after  he  attains  twenty-one,  with 
full  knowledge  and  complete  information  re-[530]-specting  the  transaction.  All  this, 
as  far  as  it  goes,  is  in  favour  of  the  Defendant  Smith  ;  but  to  render  the  transaction 
valid  it  is  essential  that  the  infant  attaining  twenty-one  should  be  fully  informed  of 
everything  relating  to  the  matter  ;   that  he  should  not  be  kept  in  the  dark  with 
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respect  to  any  part  of  the  transaction  ;  that  he  should  be  fully  informed  of  what  he 
is  about ;  and  that  he  should  do  everything  that  he  intends  with  his  eyes  open,  and 
with  a  perfect  knowledge  of  the  whole  transaction. 

Now  what  was  the  nature  of  the  transaction  '  It  really  was  this :  In  the  first 
place,  Mr.  Adams,  Mr.  Smith  and  Mr.  Johnston  were  all  three  intimate  friends. 
They  are  constantly  writing  respecting  the  Plaintifi'  Kay,  and,  during  the  last  years 
of  his  infancy,  they  had  supplied  Johnston  with  very  large  sums  of  money,  and  .some 
of  it  to  Kay  himself,  for  the  purpose  of  enabling  him  to  carry  on  a  system  of  the 
most  extravagant  expenditure  that  can  well  be  conceived  for  any  young  man  of  his 
age,  and  with  his  prospects  and  expectations.  They  expected,  and  Johnston  firmly 
believed  and  assured  them,  that  when  the  Plaintiff  came  of  age  he,  by  means  of  his 
intluence  over  him,  would  get  him  to  make  himself  liable  for  all  the  monies  so 
advanced.  In  order  to  effect  this  end,  it  appears  from  the  correspondence  that 
Johnston  thought  this  a  matter  of  considerable  delicacy  and  great  nicety.  He 
considers  there  was  considerable  risk  in  the  transaction — risk,  no  doubt,  of  Mr.  Kay 
getting  away,  and,  for  the  purpose  of  accomplishing  this  end,  he  considered  this 
expedient  to  be  essential :  that  it  should  be  believed  by  Mr.  Kay  that  these  bills 
had  been  duly  discounted  by  various  persons  and  were  in  the  hands  of  various  holders 
running  about  the  money  market ;  and  that  then,  by  the  employment  of  some  gentle- 
man, such  as  Mr.  Adams,  and  by  means  of  funds  [531]  which  he  had  at  his  disposal, 
he  could  go  to  the  various  holders  of  these  bills  and  buy  them  all  up,  and,  being  so 
bought  up,  the  Plaintiff'  undertook  to  secure  him  the  money  which  had  been  expended 
for  the  purpose  of  returning  all  the  bills.  The  facts  were,  that  the  larger  portion 
I  of  the  bills  were  in  the  hands  of  Arnold,  who  was  nothing  more  himself  than  a  mere 
agent  of  Mr.  Johnston,  and  had  never  been  in  the  money  market  at  all.  With  respect 
'  to  Mr.  Smith,  it  appears  that  the  bills  discounted  by  him  had  been  retained  by  him, 
and  had  never  been  in  the  money  market  at  all.  That  this  was  the  real  transaction 
between  them,  and  that  they  considered  it  necessary  to  keep  these  matters  perfectly 
1  secret  from  Mr.  Kay,  appears  evident  from  the  letters.  [His  Honor  read  the  letter  of 
['  the  4th  of  April,  "I  enclose,"  &c.  See  ante,  p.  523.]  Johnston  is  there  saying,  it  is 
!  very  essential,  in  order  to  keep  up  this  delusion  with  respect  to  the  Plaintiff  towards 
!  "us,"  that  you  should  write  such  letters  as  may  retain  him  iu  that  delusion,  for  that 
ii  is  how  I  interpret  the  meaning  of  it :  you  cannot  understand  the  effect  upon  his  mind 
I  so  well  as  we  can,  and,  therefore,  we  suggest  to  you  the  species  of  letter  which  it  is 
[  proper  and  desirable  you  should  write,  that  is  to  Mr.  Johnston.  It  is  true  that  in 
this  letter  the  expression  "  us  "  is  ambiguous  ;  but  from  a  letter  which  I  am  about  to 
mention  I  have  no  doubt  it  must  mean  Mr.  Johnston  and  Mr.  Smith.  I  cannot  help 
saying  that  the  letter  has  been  correctly  described  by  Mr.  K.  Palmer  when  he  said 
"it  contained  a  tissue  of  falsehoods."  [His  Honor  here  commented  on  the  several 
paragraphs  of  the  letter,  and  shewed  their  untruth.]  The  passage  in  this  letter  as  to 
the  friend  who  was  to  join  him  in  making  the  advance  was  obscure;  but  it  was 
intended  to  make  that  a  little  more  clear  by  a  letter  to  be  written  at  the  same  time 
by  Mr.  Adams  to  Mr.  Johnston,  in  which  he  introduces  Mr.  Smith's  name  [532] 
expressly.  He  says,  "  My  dear  Johnston."  [His  Honor  read  the  letter,  see  ante, 
p.  52-1:.]  The  evidence  convinces  me  that  that  letter  was  written  by  the  desire  and 
with  the  privity  of  Mr.  Smith  ;  and  that  those  two  letters  were  to  be  written  by  Mr. 
Adams  for  the  purpose  of  being  shewn  to  the  Plaintiff.  The  proof  of  that  is  contained 
in  the  letter  of  Smith  himself,  written  on  the  uth  of  April,  to  Mr.  Adams.  [His 
Honor  read  it,  anlc,  p.  52.J.]  It  is  obvious  from  that  letter  that  Mr.  Smith  knew  the 
contents  of  the  draft  letters  which  were  sent  by  Johnston  to  Mr.  Adams;  and  that  he 
was  a  party  to  that  particular  transaction  which  he  considered  necessary  for  the 
purpose  of  keeping  the  Plaintiff"  in  that  species  of  delusion,  which  they  considered 
essential  for  the  purpose  of  inducing  him  to  recognise  his  liability  to  the  bills  which 
he  had  accepted  during  his  minority. 

It  is  obvious,  not  only  that  Smith  was  preparing  all  these  securities  at  the  time, 

but  it  is  the  common  case  of  both,  that  up  to  this  time  the  Defendant  Smith  had 

never  seen   the   Plaintiff,  and  had  had   no  communication   with   him  at  all.     Is  it 

i  possible,  in  that  state  of  circumstauces,  to  say  that  he  was  not  a  party  to  that  species 

\  of  delusion  in  which  it  was  considered  essential  to  keep  the  mind  of  the  Plaintiff 
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involved,  for  the  purpose  of  inducing  him  to  come  to  the  arrangement  which  was 
proposed  on  the  12th  of  April  1854,  the  day  after  he  came  of  age? 

Mr.  Adams,  it  appears,  could  not  he  induced  to  write  those  letters,  but  he  does 
the  essential  part  of  it,  which  was  to  make  the  Plaintiff  believe  that  these  bills  werb 
in  circulation  everywhere,  and  that  they  were  to  be  bought  up  and  got  in  for  the 
purpose  of  being  paid  ;  and  accordingly,  after  a  delay  of  two  days,  Mr.  Adams,  [533] 
on  the  7th  of  April,  writes  a  short  letter  in  which  he  says,  "  I  am  glad  to  say  I  have 
succeeded  in  taking  up  most  all  the  bills,  and  have  no  doubt  I  shall  be  able  to  get 
them  all  in  by  to-morrow,  having  ascertained  where  they  are.  Some  of  them  not 
being  quite  due,  has  been  so  far  in  my  favour  in  arranging  the  payment  of  them." 
He  says  nothing,  undoubtedly,  about  his  friend,  nor  does  he  suggest  the  value  of  the 
Plaintiff  having  Mr.  (Jeorge  Smith  as  his  legal  adviser;  but  he  sustains  the  essential 
part  of  the  delusion  as  to  getting  in  these  bills. 

In  that  state  of  the  transaction  they  meet  together  on  the  12th  of  April.  Upon 
the  representation  of  Mr.  Johnston,  and  of  Mr.  Adams  and  of  Mr.  Smith,  the  Plaintiff 
believed  that  these  bills  had  been  regularly  discounted  and  negotiated  in  the  ordinary 
course  of  business,  and  that  Mr.  Adams  had  got  them  up  for  him,  and  had  induced 
Mr.  Smith  to  take  a  portion  of  them,  and  that,  between  them,  the  bills  which  had 
been  got  up,  had  cost  an  amount  something  like  £42,000,  which  was  the  amount 
which  was  to  be  secured.  Upon  that  the  bond  is  executed,  which  recites,  expressly, 
that  Mr.  George  Smith  is  not  the  discounter  but  the  holder  by  indorsement  of  these 
bills.     That  is  the  form  of  the  recital  in  the  bond. 

It  is  asked  if  a  young  man  intends  to  pay  bills,  what  does  it  matter  whether  he 
intends  to  pay  them  to  the  discounter  of  the  bills  or  to  the  holders  by  indorsement  1 
The  answer  is,  as  I  have  already  stated,  that  it  is  essential  that  he  should  be  informed 
of  all  the  facts  of  the  case,  that  these  parties  evidently  believed  that  if  he  were 
informed  of  the  facts  of  the  case,  he  could  not  be  induced  to  give  these  securities ; 
that  it  was  essential  to  make  him  believe  that  these  bills  had  been  duly  negociated 
and  circulated  in  the  ordinary  manner,  but  that  [534]  if  he  had  been  informed  that 
the  greater  part  of  these  bills  had  never  been  out  of  the  power  of  Johnston,  and  that 
the  remainder  had  never  been  out  of  the  power  of  Smith  or  Adams,  he  would  there- 
upon have  refused  to  enter  into  this  transaction.  What  the  event  would  have  been, 
it  is  impossible  for  me  to  tell ;  but  it  is  impossible  that  Smith,  who  joined  expressly 
in  creating  and  in  keeping  up  this  delusion,  which  was  considered  essential  for  the 
purpose  of  inducing  this  young  man  to  enter  into  securities,  which  can  only  be  binding 
upon  him  with  a  true  knowledge  of  the  facts,  to  .say  that,  if  he  had  told  the  truth,  the 
result  would  have  been  the  same  :  he  cannot  now  contend  that,  if  he  had  said  to  Kay, 
"I  am  the  discounter,  to  the  extent  of  £10,000,  of  these  bills  for  value  and  upon  the 
faith  of  your  name  being  to  them,  and  that  you  would  not  allow  me  to  suffer  from 
trusting  to  your  honour ; "  and  that  Mr.  Kay  would  have  adopted  that  view,  would 
have  acceded  to  that  suggestion,  and  would  not  have  said  what  he  now  says,  viz., 
"  You  are  not  entitled  to  have  security  for  the  money  which  you  have  actually 
advanced  upon  those  bills."  Smith,  I  say,  is  not  in  a  position  to  make  that  case,  and 
he  has  put  his  i.ssue  upon  a  totally  different  footing. 

The  materiality  of  the  distinction  is  that  the  truth  was  not  told  the  Plaintiff,  and 
that  it  was  believed  by  the  Defendants  that  the  truth  would  be  fatal  to  them,  and 
that  it  was  essential  to  create  the  delusion  in  which  all  those  three  persons  have 
concurred  and  combined,  for  the  purpose  of  obtaining  these  securities. 

Then  it  is  argued  that  Mr.  Kay  says,  "  I  am  willing  to  pay  everything  which  has 
been  advanced  for  my  benefit  or  for  my  use."  Mr.  Smith  says,  "  AVell,  this  was  paid 
to  Johnston,  and  that  was  paid  for  the  use  and  benefit  of  [535]  the  Plaintiff."  Upon 
that  part  of  the  case  the  evidence  satisfies  me  that  it  was  not  paid  to  the  Plaintiff",  or 
for  the  benefit  or  the  use  of  the  Plaintiff.  It  was  paid  for  the  benefit  and  for  the  use 
of  Johnston,  and  upon  the  credit  of  Johnston,  strengthened,  no  doubt,  by  the  assur- 
ance which  Johnston  gave,  and  which  was  true,  that  Kay  intended  to  make  good  all 
the  bills  which  he  had  given  for  the  purpose  of  raising  money  for  his  benefit.  But 
there  is  this  distinction  :  I  nowhere  find  that  the  Plaintiff  said  that  he  was  prepared 
to  make  good  all  the  bills  given  by  him  to  raise  money  for  the  exclusive  benefit  of 
Mr.  Johnston  ;  but  this  money  was  not  paid  to  the  Plaintiff,  nor  is  there  any  trace 
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whatever  that  the  money  was  applied  for  the  benefit  of  the  Plaintiff.  It  is  highly 
probable  that  a  large  portion  of  it  was  so  applied,  and  I  believe  that  a  large  portion 
of  it  was  so  applied.  If  any  portion  of  it  was  so  applied,  it  was  from  the  mere  will 
and  pleasure  of  Mr.  Johnston.  Mr.  Smith  took  no  pains  for  that  purpose  ;  he  did 
not  require  that  the  money  should  be  paid  to  Kay  ;  he  did  not  require  that  Kay 
should  know  that  he  had  advanced  so  much  of  the  money  for  his  benefit  and  for  that 
of  Mr.  Johnston,  but  he  ad\anced  it  to  Johnston  to  do  what  he  pleased  with  it.  It 
is  probable,  howe\xr,  that  Smith  knew,  from  the  system  that  was  carried  on  between 
those  two  persons,  that  a  very  large  portion  of  it  would  be  employed  for  the  purpose 
of  keeping  up  that  reckless  species  of  expenditure,  and  that  supply  of  money  which 
was  one  cause  of  the  influence  retained  by  Mr.  Johnston  over  the  mind  of  Mr.  Kay. 

I  am  of  opinion  that  these  securities  must  be  simply  set  aside,  and  no  condition 
made  with  regard  to  them. 

[536]    Kay  v.  Johnston.    Feb.  18,  22,  1856. 

[See  In  re  Leslie,  1883,  23  Ch.  D.  56-t.] 

A.  and  B.  were  joint  owners  of  a  house,  and  A.  had  laid  out  on  it  monies  he  had 
obtained  from  B.     Held,  that  B.  had  no  lien  on  the  house  for  the  amouut. 
I  Observations  as  to  the  duty  of  guardians  to  watch  over  their  wards. 

This  suit  arose  out  of  the  transactions  stated  in  Kay  v.  Smith  (21  Beav.  522),  and 

I  sought  an  account  against  Mr.  Johnston,  and  to  establish  the  Plaintiff's  right  to  a 

1  moiety  of  the  three  joint  establishments.     The  Plaintiff  also  claimed  a  lien  on  the 

share  of  Johnston  in  those  properties,  for  so  much  of  the  purchase-money  as  had  been 

paid  out  of  the  produce  of  the  Plaintifl''s  bills. 

Mr.  K.  Palmer,  Mr.  Cairns  and  Mr.  Dickinson,  for  the  Plaintiff. 
j         Mr.  Ivenshaw,  for  Johnston. 

I         Mr.  Koupell  and  Mr.  Grove,  for  the  trustees  of  Johnston's  settlement. 
1         Mr.  (Jiftard,  for  Mr.  Adams. 
Mr.  Palmer,  in  reply. 

Feb.  22.     The  M.\ster  of  the  Eolls  [Sir  John  Romilly].     Upon  the  fullest  con- 
sideration that  I  have  been  able  to  give  to  the  question,  I  am  of  opinion  that  the 
i   Plaintiff  is  not  entitled  to  any  lien  on  the  share  of  Johnston  in  respect  of  money 
I    which  was  originally  his,  but  was  [537]  advanced  to  Johnston  and  laid  out  by  him  in 
I   the  decorations  and  improvements  of  the  house  in  Hill  Street,  Berkeley  Square.     It 
'    is  admitted  that  there  was  no  contract  to  this  effect,  and,  in  my  opinion,  none  takes 
j   by  operation  of  law.     It  was  assimilated  to  the  case  of  a  partnership,  and  it  was 
suggested  that,  in  the  case  of  a  partnership,  the  joint  property  would,  in  the  first 
place,  be  liable  to  repay  the  advances  of  the  various  partners  before  any  division  of 
'    the  capital  was  made  between  them.     That  would  be  so ;  but,  in   my  opinion,  this 
!    was  not  a  partnership,  and  cannot  properly  be  treated  as  analogous  to  one.     A 
partnership,  no  doulst,  may  exist  in  land,  as  in  the  case  of  Dale  v.  HamUton  (2  Phill. 
266),  but  a  partnership  means  this  :  that  the  joint  property  shall  be  employed  for 
some  purposes  which  shall  produce  a  returu  in  the  shape  of  profits,  or  so  as  to  add  to 
its  value ;  but  nothing  of  that  sort  took  place  here.     It  was,  in  fact,  nothing  more 
than  a  joint  occupation,  under  a  joint  ownership  of  the  property,  and,  in  that  point  of 
view,  the  source  from  which  any  money  laid  out  by  either  party  was  obtained  is 
immaterial,  and  does  not  give  the  person  from  whom  the  money  is  derived  any  lien. 
The  Plaintiff,  therefore,  is  not  entitled  to  any  lien  on  the  property. 

I  cannot  conclude  this  case  without  expressing  the  deep  feeling  of  pain  which  I 
feel  at  the  conduct  of  the  guardians  in  the  present  case.  Here  is  a  young  man,  a 
ward  of  Court,  possessed  of  a  very  large  fortune,  for  he  had  a  life-interest  in  real 
estate  of  £6000  a  year,  and  he  had  "the  interest  of  about  £120,000,  producing  together 
something  like  £10,000  a  year.  The  guardians  seek,  and  obtain  for  him,  an  allow- 
ance of  £1300  a  year,  which  was  not  an  undue  allowance,  having  regard  to  [538]  the 
extent  of  his  fortune,  if  he  had  been  kept  under  proper  control.    But'during  the  la.st  two 
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years  of  his  minority,  as  far  as  I  can  make  out,  he  seems  to  have  had  complete  jiower 
to  go  where  he  liked  and  to  do  whatever  he  pleased,  no  species  of  control  of  any  s.nt 
was  exercised  over  him,  and  in  all  these  proceedings  at  I'aris  there  docs  not  a]i|" mi  lo 
me  to  be  any  trace  of  intervention,  or  even  of  advice.  It  is  obvionsly  impossii)li,'  for 
this  Court,  with  the  numl)er  of  wards  which  it  has  under  its  care,  to  lie  aware  of  tlu'ir 
conduct,  but  it  does  what  it  can,  and  requires  the  guardians,  from  time  to  time,  to 
give  general  information  of  what  is  taking  place.  But  there  are  wards  possessed  of 
large  fortunes,  and  of  very  extravagant  habits,  who  get  into  ditiiculties  during  their 
infancy.  In  those  cases  the  guardians  apply  to  the  Court  in  Chambers  to  afford  suih 
assistance  to  the  ward  as  may  extricate  him  from  his  ditticulties  and  put  him  in  a 
better  course  of  conduct.  This  Court  has  always  interfered,  and  I  have  had  many 
instances  of  that  kind  in  Chambers,  in  which  the  interposition  of  this  Court  has  been 
usefully  exercised.  But  here  the  guardians  seem  to  mo  to  have  allowed  the  Plaintitl', 
evidently  a  very  weak  young  man,  to  go  abroad  without  the  slightest  control,  without 
even  the  knowledge  of  this  Court,  which  it  would  never  have  permitted  except  under 
due  and  proper  control,  without,  I  will  not  say  a  tutor  or  a  protector,  but  without 
even  a  companion  of  any  sort  whatever,  and  allowing  him,  a  weak  young  man,  with 
large  expectations  and  a  large  allowance,  to  associate  with  whomsoever  he  pleased. 
What  they  could  have  expected  it  is  ditficult  to  understand.  The  result  has, 
unfortunately,  been  that  which  persons  experienced  in  the  world  might  reasonably 
have  expected. 

I  cannot  but  make  some  observations  upon  the  sub-[539]-ject,  because  it  is  the 
duty  of  this  Court  to  remind  all  persons  who  undertake  the  guardianship  of  an  infant, 
whether  a  ward  of  this  Court  or  not,  that  it  is  their  duty  to  perform  their  trust,  that 
they  undertake  an  obligation,  and  that  if  they  are  incompetent  or  unwilling  to  perform 
it,  it  is  their  duty  to  relinquish  it  to  other  persons  who  can  attend  to  it,  and  see  that 
proper  attention  is  given  to,  and  control  exercised  over  the  ward  committed  to  their 
care.  Unfortunately,  the  result  has  been  that  this  young  man,  with  a  fortune  of 
about  £10,000  a  year,  finds  him.self,  even  under  the  most  favourable  result  of  this 
case,  with  a  mortgage  of  £30,000  on  his  life  interest,  and  an  obligation  to  keep  up  an 
assurance  upon  his  life  to  secure  it.  All  that  this  Court  can  do  at  present  is  to 
prevent,  as  far  as  possiljle,  the  persons  who  have  enveloped  him  in  their  toils  from 
retaining  the  benefits  derived  from  their  machinations. 

On  a  subsequent  day.  The  M.\stee  of  the  Rolls  stated  that  the  guardians  had 
furnished  him  with  explanations  shewing  the  steps  they  had  taken,  and  the  endeavours 
they  had  made,  to  stop  the  course  of  life  which  the  infant  was  pursuing. 

[540]     CoLLEN  V.  G.\RDNEK.     Feb.  26,  29,  1856.  « 

A  steward  has  no  general  authority  to  enter  into  contracts  for  granting  leases  of  farms 
for  a  term  of  years  ;  and  therefore,  where  a  steward  and  land  agent,  whose  powers 
were  specially  limited,  had,  in  the  name  of  the  owner,  entered  into  a  written  agree- 
ment with  a  farmer,  to  grant  him  a  lease  for  twelve  years,  but  without  commtniicating 
to  him  the  fact  that  his  power  was  specially  limited  :  it  was  held  that  the  agreement 
did  not  bind  the  owner. 

Where  a  general  authority  is  given  to  an  agent,  this  implies  a  right  to  do  all  subordinate 
acts  incident  to,  and  necessary  for,  the  execution  of  that  authority,  and  if  notice  be 
not  given  that  the  authority  is  specially  limited,  the  principal  is  bound. 

Mr.  Wright  was  the  land  agent  of  the  Defendant  Mr.  Gardner,  and  had  for  some 
years  managed  his  property  and  received  the  rents,  but  the  Court,  on  the  evidence, 
came  to  the  conclusion  that  he  had  no  express  authority  to  enter  into  contracts,  on 
behalf  of  the  Defendant,  for  granting  leases.  A  farm  belonging  to  the  Defendant 
having  been  vacant,  the  Defendant  directed  Mr.  Wright  "to  find  a  tenant  as  soon  as 
possible." 

The  Plaintiff  negociated  with  Wright  for  a  lease  of  the  farm,  and,  on  the  2 1st  of 
April  1 8.")3,  a  preliminary  agreement  was  signed  by  the  Plaintiff  and  Wright,  as  the  agent 
of  the  Defendant,  for  letting  the  farm  to  the  Plaintiff  for  twelve  and  a  half  years,  at  a 
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certain  rent  and  on  specified  terms.  On  the  next  day  Wright  w  rote  to  the  Defendant, 
"I  agreed  to  let  the  farm  "  to  Collen  ;  but  in  this  letter  Wright  said  nothing  as  to  the 
term  of  years.  On  the  25th  the  Defendant  wrote  to  Wright,  "  Of  course  you  will 
consult  with  nie  previous  to  the  term  of  lease  to  be  allowed  to  Collen." 

Notwithstanding  this,  on  the  31st  of  May  1^53,  Wright  entered  into  a  formal 
agreement  for  letting  the  farm  to  the  Fiaintitt'  for  twelve  and  a  half  years.  This  was 
signed  by  the  Plaintitt'and  by  the  Defendant,  described  as  "agent  to  W.  D.  Gardner, 
Esq.,  lessor." 

[541]  This  did  not  come  to  the  knowledge  of  the  Defendant  until  some  months 
afterwards,  and  when  pressed  to  grant  the  lease  he  positively  refused,  and  this  bill  was 
filed  for  a  specific  performance. 

Mr.  K.  Palmer  and  Mr.  Wickens,  for  the  Plaintifl".  First,  Wright,  as  getieral 
agent  for  the  management  of  the  Defendant's  estate,  had  a  general  authority  to  enter 
into  a  contract  for  letting  the  farms.  Secondly,  there  was,  in  this  case,  a  special 
authority  given  to  him  by  the  Defendant  for  that  purpose.  Thirdly,  there  has  been 
a  subsequent  ratification  of  the  contract  bv  the  Defendant  himself.  The  Duh:  of 
Beaufort  v.  Ni'eld  (12  CI.  &  Fin.  248)  ;  Eidf/wai/  v.  intartoit  (3  De  G.  M.  &  G.  677), 
were  referred  to.(l) 

Mr.  Roupell  and  Mr.  Cole,  contra,  were  not  called  on. 

/'-/(.  29.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that 
this  bill  cannot  be  sustained.  The  question  really  is  this  :  whether  Mr.  Wright  had 
either  an  express  authority  to  conclude  an  agreement  for  a  lease  of  the  Defendant's 
property  to  a  tenant  without  the  sanction  of  the  landlord  ;  or  whether  such  a  power 
was  included  in  his  general  authority  as  a  steward. 

First,  had  he  an  express  authority  for  that  purpose  ?  I  am  of  opinion  that  he 
had  not.  The  two  letters  shew  me  that  it  was  considered,  on  both  sides,  that  the 
landlord  was  to  be  consulted  respecting  the  letting  of  this  [542]  farm,  and  that  no 
express  authority  was  given  to  the  steward  to  conclude  an  agreement  for  this  purpose 
without  consulting  the  Defendant.  No  doubt,  if  a  person  who  takes  on  himself  to 
act  as  the  agent  of  another,  and  as  such  enters  into  an  agreement,  and  communicates 
what  he  has  done  to  the  principal,  and  the  act  is  afterwards  adopted  by  him,  it  then 
becomes  the  agreement  of  the  principal.  The  person  is  then  ex  poM  facto  constituted 
an  agent,  that  is  to  say,  the  principal  has  adopted  and  ratified  the  act. 

But  what  the  Defendant  does  in  this  case  is  this  :  he  says,  "Of  course  you  will 
consult  with  me  previous  to  the  term  of  lease  to  be  allowed  to  Collen,"  that  is,  before 
you  determine  on  any  term  of  years  let  me  know,  and  consult  with  me  on  the  subject. 
I  am  of  opinion  that  the  Defendant  has  not  bound  himself  bv  any  acquiescence  in 
the  transaction. 

The  next  (juestion  is  this,  does  the  fact  of  a  landlord  employing  a  steward  to  let 
and  manage  his  property  necessarily  involve  in  it  a  right  to  conclude  agreements  with 
;  tenants,  not  only  without  the  sanction  of  the  landlord,  but  contrarj'  to  the  express 
1  directions  of  the  landlord,  because  it  must  amount  to  that  ?  I  am  of  opinion  that 
i  there  is  no  such  authority.  It  is  admitted  that  there  is  no  evidence  to  shew  that 
I  such  is  the  custom,  nor  am  I  myself  aware  of  any  such  custom,  or  that  an  authority 
i  could  be  implied  from  the  mere  fact  that  a  person  employed  a  steward  to  manage 
I  and  let  his  property  at  a  per  centage,  or  a  fixed  salary,  which  would  entitle  that 
I  steward  to  let  a  farm  for  a  term  of  years,  and  for  a  reasonable  rent,  contrary  to  the 
[  direction  of  the  landlord. 

!  I  take  the  law  on  the  suljject  to  be  this  :  that  wherever  a  general  authoi-ity  is  given 
I  by  a  principal  [543]  to  an  agent,  this  implies  and  includes  a  right  to  do  all  subordinate 
j  acts  incident  to  and  necessary  for  the  execution  of  that  authority  ;  then,  if  notice  is 
!  not  given  to  the  person  with  whom  the  agent  deals  that  the  principal  has  limited  his 
authority,  the  principal  is  bound.  That  was  the  case  of  TIte  hide  (f  Jleauforl  v.  Xeekl 
[  (12  CI.  it  Fin.  248,  273).  In  that  case  Mr.  Wedge,  the  duke's  agent,  had  a  general 
authority  to  conduct  the  business  of  an  inclosure,  to  attend  the  meetings,  and  to 

(1)  See  Peers  v.  Snei/d,  17  Beav.  151 ;  Hehham  v.  Lanfjlei/,  1  Vounge  &  C.  (C.  C.)  175  ; 
Saindiun/  v.  Joiiet,  2  Beav.  462,  and  5  Mvl.  A;  Cr.  1  ;  De  Bouchout  v.  Goldsmid,  5  Ves. 
213  ;  Paley  on  Principal  and  Agent,  liSt)"  (3d  ed.). 
R.  v.— 31* 
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represent  the  ciuke  upon  those  occasions.  The  thike  gave  him  particular  instructions 
limiting  his  authority  as  to  one  part  of  the  business,  which  restricted  hiiu  from 
exchanging  Dunley  (^rove  except  for  woodland  ;  but  he  diil  not  comnuniicate  his 
instructions  or  those  limits  to  his  authority  either  to  the  commissioner  or  to  the  other 
jmrty.  The  commissioner  allotted  lands,  which  were  not  woodland,  for  Dunley  (4rove, 
and  the  Lord  Chancellor  said  that  if  "  the  agent  had  acted  inconsistently  with  tho 
instructions  which  he  received  in  that  particular,  being  a  general  agent  for  the  purposes 
of  the  inclosure,  he  considered,  so  far  as  his  acts  went,  that  they  were  Viinding  upon 
the  duke."  There  are  two  other  cases  which,  I  think,  express  my  view  of  this  case 
verv  correctly,  namely,  Fmn  v.  Ildnixtm  (3  Term  Kep.  V57),  and  Pickering  v.  l!u;<k 
(15  East,  38),  and  the  result  of  those  two  cases  may  be  said  to  be  this  :  Mr  Justice 
Ashurst  in  the  former  case,  Mr.  Justice  Bayley  in  the  second,  stated  generally  to  this 
eftect,  which  draws  the  distinction  pretty  clearly  :  "  If  the  servant  of  a  horse  dealer, 
with  express  directions  not  to  warrant,  does  warrant,  the  master  is  bound  ;  because 
the  servant,  having  a  general  authority  to  sell,  is  in  a  condition  to  warrant,  and  the 
master  has  not  notified  to  the  world  that  the  general  authority  is  circumscribed  (Ihiil. 
45);"  "but  [544]  if  the  owner  of  a  horse  weie  to  send  a  stranger  to  a  fair,  with 
express  direetion.s  not  to  warrant  the  horse,  and  the  latter  acted  contrary  to  the  orders, 
the  purchaser  could  only  have  recourse  to  the  person  who  actually  soki  the  horse,  and 
the  owner  would  not  lie  liable  on  the  warranty,  because  the  servant  was  not  acting 
within  the  scope  of  his  employment."  (3  Term  Kep.  761.) 

I  mention  that  to  illustrate  tho  view  which  I  take  of  this  case.  It  comes  simply 
to  this,  whether,  as  a  general  proposition,  which  I  cannot  find  has  ever  been  determined, 
and  which  is  certainly  one  of  considerable  importance,  the  fact  of  a  landlord  employing 
an  agent  to  manage  and  let  his  property  at  a  salary,  or  at  a  per  centage,  does  enable 
the  agent  to  let  a  farm,  not  only  without  the  sanction  of  the  landlord,  but  contrary  to 
the  direction  of  the  landlord,  because,  if  it  does,  then  the  Plaintifl"  is  entitled  to 
recover.  I  am  of  opinion  it  does  not,  and  that  neither  by  the  custom  of  the  coinitry, 
nor  by  anj'  express  authoritj'  of  law,  is  any  such  authority  given  by  a  landlord  to  his 
steward  by  the  appointment  to  manage  and  let  his  property. 

Having  come  to  this  conclusion,  all  I  can  do  is  to  dismiss  this  bill. 

[545]     BUGDEN  V.  Tylee.     March  1,  4,  1856. 

[See  26  L.  J.  Ch.  425 ;  3  Jur.  (N.  S.)  783  ;  5  W.  R.  128.     See  In  re  Cawin,  1886, 

33  Ch.  D.  185.] 

A.  B.  settled  property  on  trust  for  the  Plaintiff  and  others,  but  he  reserved  a  power 
of  defeating  it.  The  Plaintifl'  alleged  that  the  trusts  had  been  partially  defeated 
by  a  subsequent  deed,  and  called  upon  the  trustee  to  produce  the  trust  deed.  The 
trustee  in  his  answer  stated  that  the  Plaintift's  interest  had  been  totallj'  defeated 
by  the  subsequent  deed,  which  he  did  not  object  to  produce,  but  he  said  that  A. 
B.  (who  was  not  a  party  to  the  suit)  objected  to  the  production.  Held,  that  the 
PlaintiflF  was  entitled  to  inspect  it,  Ijut  that  the  order  could  not  be  made  in  the 
absence  of  A.  B. 

The  bill  alleged  that  by  a  deed,  dated  in  1838,  Thomas  South  had  settled  some 
property,  in  trust  for  his  daughter,  the  Plaintitt',  Mrs.  Bugden,  and  her  children  and 
other  persons.  That  in  1851,  Mr.  South  had  appointed  £2000,  part  of  the  trust  fund, 
in  her  favour,  which  had  been  paid,  and  that  he  had  directed  that  it  should  be  taken 
into  account  as  part  of  her  share  in  the  trust  premises,  and  deducted  therefrom.  That 
she  had  applied  for  an  inspection  of  the  deed,  but  that  the  trustee,  Tylee,  had  refused 
to  allow  it,  alleging  that  the  Plaintitt"  and  her  children  had  no  further  interest  in  the 
trust  premises,  Mr.  South  having  (under  a  power  contained  in  the  settlement)  revoked 
the  trusts  of  the  settlement,  so  far  as  related  to  Mrs.  Bugden  and  her  children. 

The  bill  was  filed  by  Mrs.  Bugden  and  her  children  against  Mr.  Tylee,  and  it 
prayed  the  deposit,  for  inspection,  of  the  deed  of  1838,  and,  if  necessary,  that  the 
trusts  might  be  performed.     Mr.  South  was  not  made  a  party  to  the  suit. 
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The  trustee,  by  his  answer,  stated  that,  by  the  deed  of  1838,  which  was  a  voluntary 
settlement  made  by  Mr.  South,  the  property  was  to  be  held  on  trust  for  such  persons 
as  Mr.  South  should  appoint,  and  in  default,  for  Mrs.  Bugden,  her  children  and  others. 
He  then  stated  that  £2000,  part  of  the  fund,  having  been  appointed  to  Mrs.  Bugden, 
had  been  raised  and  paid  ;  and  that  Mr.  South  executed  a  deed  of  the  9th  of  [546] 
September  1853,  whereby,  in  substance,  he,  by  the  execution  of  his  power  in  favour 
of  himself  and  other  objects,  had  excluded  the  Plaintift'and  her  children  from  all 
further  right  of  participating  in  the  trust  fund.  That  he  had  ottered  to  produce  the 
second  deed  to  the  Plaintiffs,  and  that  he  did  not  object  to  the  Plaintiff's  inspecting 
all  the  deeds,  but  that  Mr.  South  did  object.  The  Defendant  submitted  that,  inasmuch 
as  the  Plaintiff's  had  no  interest  in  the  trust  property,  they  had  no  right  to  have  the 
deeds  produced. 

Mr.  Southgate  moved  for  the  production  of  the  deed  of  1838. 

Mr.  K.  Palmer  and  Mr.  Sehomberg,  contra.  The  Plaintiff's  have  no  interest  in  the 
property',  and  they  cannot  compel  its  production  in  the  absence  of  Mr.  South,  the 
party  principally  interested.  Tyler  v.  Uraijton  (2  Sim.  &  St.  309) ;  Murray  v.  Walter 
(Craig  &  Ph.  114),  were  cited. 

The  Master  of  the  Rolls  reserved  judgment. 

March  4.  The  M.v.ster  of  the  Rolls  [Sir  John  Romilly].  I  think  the  objection 
that  there  are  other  persons  interested  in  the  matter  is  valid,  and  that,  in  their 
absence,  I  cannot  finally  dispose  of  this  case  in  favour  of  the  Plaintifl^s.  But,  in  order 
to  avoid  expenses,  I  will  state  my  opinion  (on  the  assumption  that  all  parties  interested 
were  here),  which  is,  that  the  original  deed  of  1838  ought  to  be  produced.  The 
Plaintiffs,  after  stating  the  deed  of  1838,  creating  the  trust,  in  substance  allege  that, 
by  a  deed  of  1851,  the  tiustee  was  directed  to  raise  £2000  and  pay  it  to  Mrs. 
Bugden  ;  [547]  and  that  this  deed  further  directed  that,  in  making  a  division  of  the 
remaining  fund,  the  £2000  \vas  to  be  brought  into  hotclqiot  by  her,  and  that  she  had 
applied  to  see  the  original  deed. 

In  answer  to  that,  the  trustee  makes  this  case  :  he  says  that,  although  under  the 
deed  of  1838,  the  Plaintiff's  had  originally  an  interest  in  the  trust  property,  they  have 
now  no  interest  in  it  whatever  ;  for  the  settlor  has  since  irrevocalily  appointed  the 
fund  away  from  the  Plaintiff's,  and  that,  consequently,  they  have  no  interest  at  all  in 
the  fund,  or  in  the  deed  which  created  the  trust ;  that  he  sent  the  Plaintiflfs  a  copy  of 
the  deed  of  1853,  which  took  away  the  Plaintiff's'  interest  under  the  original  deed. 
Notwithstanding  this,  the  Plaintiffs  insist  that  they  are  entitled  to  see  the  original 
deed,  which  gives  them  an  interest  in  the  trust  fund,  in  order  to  ascertain  whether 
the  whole  of  their  interest  has  been  exhausted. 

I  am  of  opinion  that  the  Plaintiff's  are  entitled  to  see  the  deed,  to  ascertain  whether 
the  statement  made  of  it  by  the  trustee  is  correct  and  accurate.  Undoubtedly  it  may 
turn  out  to  be  such  as  is  stated  ;  but  a  person,  originally  a  ccsfid  que  trust,  and  taking 
a  benefit  and  interest  under  a  deed,  and  who  alleges  that  it  has  been  partially  and 
not  wholly  exhausted  by  a  subsequent  deed,  is  entitled  to  see  the  original  deed 
creating  the  trust,  which  is  stated  by  him  to  be  partially,  and  by  the  trustee  wholly 
exhausted,  bj'  a  subsequent  deed. 

However,  in  that  view  of  the  case,  I  shall  not  order  the  production  of  the  deed 
itself,  but  allow  the  Plaintiff's  to  take  any  steps  for  the  purpose  of  bringing  the  other 
persons  interested  in  the  matter  before  the  Court. 


[548]     Si'ENCEK  r.  Spencer.     March  4,  1856. 

A  testator  bequeathed  to  A.  B.  his  furniture,  \"c.,  which  at  the  time  of  his  death 
should  be  in  the  house  he  then  occupied  at  X.  The  testator  at  his  death  had 
ceased  to  occupy  that  house,  and  had  no  furniture,  iV-c,  therein.  Held,  that  the 
bequest  failed. 

The  Chief  Clerk  certified  as  follows  : — 

"The  testator  gave  and  bequeathed  to  his  housekeeper,  Ellen  Scarisbuck,   the 
household  goods  and  furniture,  linen,  bed  and  bedding,  pictures  (excepting  such  as 
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were  mentioned  in  a  memorandum  referred  to  in  his  will),  wine  and  spirits,  china, 
glass,  earthenware  and  other  effects  ivliich  at  the  time  of  his  dmth  should  he  in  the  house 
he  then  oecuj'ied  in  Jlrerk  Houd.  But  whether  such  bec|uest  lapsed  foi-  the  benetit  of 
the  residuary  legatees,  by  reason  of  the  testator  not  having  occupied  the  house  in 
Breck  Koad  at  the  time  of  his  death,  or  had  any  household  furniture  and  ettects 
whatever  therein,  is,  at  the  request  of  the  Defendants,  reserved  for  the  consideration 
of  the  Court." 

Mr.  Cole,  for  the  Plaintiff,  cited  Houhling  v.  Cross  (19  Jur.  250);  HeseUine  \. 
Heseltine  (3  Mad.  276). 

Mr.  Selwyn,  for  the  legatee.  The  furniture,  itc,  of  the  house  passed  to  the 
testator's  housekeeper.  In  Land  v.  Dmii/nes  (4  Br.  C.  C.  536),  a  testator  gave  all  his 
plate  and  linen  in  his  house  in  8.  (with  the  lease)  to  his  wife  ;  he  had  but  one  set  of 
plate  and  linen,  which  was  usually  removed  with  the  family  fi'om  house  to  houM 
The  plate  happened  to  be  at  B.,  the  country  house,  at  his  death,  yet  it  was  held  tw 
have  passed  to  the  wife.  So  in  Noiriav.  Norris  (2  Collyer,  719),  a  testator  bequeatlRil 
to  his  [549]  wife  as  follows  : — "  All  my  interest  in  my  house  at  Lavender  Hill,  the 
furniture,  books,  pictures,  wines,"  &c.,  itc.  After  the  date  of  his  will,  the  testatoi' 
removed  from  Laveiuler  Hill  to  Spencer  Lodge,  taking  with  him  furniture,  books, 
pictures,  wines  and  plate.  He  afterwards  purchased  more  of  these  articles,  and  died 
at  Spencer  Lodge.  The  Court  held  that  his  wife  was  entitled  to  the  furniture,  books, 
pictures,  wines  and  plate  which  he  had  at  the  time  of  his  death. 

The  M.vstek  of  the  Rolls  [Sir  John  Ivomilly].  I  am  of  opinion  that  this  is  a 
specific  gift,  which  has  been  adeemed  by  giving  up  the  house  and  taking  away 
property.  If  a  testator  gave  all  the  pioperty  in  a  particular  spot,  by  taking  away  the 
property  the  gift  is  adeemed  !  If  taken  away  for  temporary  purposes,  it  would  still 
be  held  to  be  given,  l)ecause  intended  to  be  returned.  But  here  the  taking  away  is 
permanent  and  there  is  no  description  of  the  gift,  except  as  contained  in  the  house. 
Land  V.  Devaynes  does  not  apply.     I  must  declare  that  the  gift  fails. 

[550]     Ho\v.\Rr>  r.  Howard.     March  4,  1856. 

Bequest  to  four  persons  equally,  and  "in  case  of  the  death  "  of  any  or  either  of  them 
"in  the  lifetime  of  the  other  or  others,"  their  shares  to  go  to  "survivor  or 
survivors  of  them."  Held,  that  the  survivorship  had  reference  to  the  period  of  the 
testator's  death. 

The  testator  bequeathed  his  personal  estate  as  follows  : — "  LTnto  ni_v  brother, 
George  Howard,  and  mj'  nephews,  John  Henry  Howard,  William  Howard  and  Henry 
Howard  respectively,  to  be  equall}'  di\ided  between  them,  and  in  case  of  the  death  of 
my  said  brother  George,  or  of  my  said  nephews,  or  any  or  either  of  them,  in  the  life- 
time of  the  iithrr  or  others  of  them,  then  I  direct  that  the  share  or  shares  of  him  or 
them  so  dying  shall  go  to  the  survivor  or  survivors  of  them." 

William  Howard,  the  legatee,  predeceased  the  testator,  having  died  in  1854,  and 
the  testator  died  in  1855. 

The  question  was  as  to  the  interest  which  the  sur\iving  legatees  took  in  the 
residue  under  this  bequest. 

Mr.  Lloyd  and  Mr.  Boyle,  for  the  Plaintiff  John  Henry  Howard,  argued,  first, 
that  there  was  no  lapse,  and  secondly,  that  the  period  of  survivorship  referred  to  was 
not  the  death  of  the  testator,  but  a  survivorship  at  any  subsequent  period,  so  that 
the  last  survivor  took  the  whole  fund.  They  cited  IValker  v.  Main  (1  Jac.  Sc  W.  1) ; 
Cripps  V.  IVolcott  (4  Mad.  15) ;  M'Dmald  v.  Brijee  (16  Beav.  581) ;  Edwards  v.  Edicard.i 
(15  Beav.  357);  Roper  on  Legacies  (p.  1373  (4th  ed.) ) ;  Billings  v.  Saiulom  (1  Bro. 
C.  C.  393) :  2  Jarman  on  Wills  (p.  629  (2d  ed.) ) ;  Clarke  v.  Lubbock  (1  Y.  (fe  C. 
(C.  C.)  492). 

[551]  Mr.  C.  "\\'.  Lewis,  contra,  argued  that  the  survi\orship  had  reference  to  the 
period  of  division,  which  was  the  death  of  the  testator. 

The  Master  of  ".the  Rolls  [Sir  John  Romilly].  I  am  of  the  same  opinion. 
Wherever  a  testator  speaks  of  death  h3-pothetically,  there,  death,  being  the  most 
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certain  of  all  things,  can  only  be  made  hypothetical  by  referring  it  to  some  particular 
period.  Suppose  you  read  this  gift,  leaving  out  the  clause  "  in  the  lifetime  of  the 
other  or  others  of  them,"  in  that  case  there  could  be  no  question  as  to  the  proper 
construction.  The  event  referred  to  must  have  been  the  death  of  the  testator, 
because  he  speaks  hypothetically  of  an  event  which  must  certainly  happen,  viz., 
death. 

But  read  it  with  these  "words — "  in  the  lifetime  of  the  other  or  others  of  them." 
Does  it  produce  any  effect?  Does  it  not  make  the  event  of  death  more  hypothetical 
or  contingent  than  before  ?  If  you  speak  of  the  death  of  one  of  two  persons  in  the 
life  of  the  other,  it  is  a  certainty,  for  one  must  die  in  the  life  of  the  other.  He  speaks 
of  the  death  of  any  or  either  of  them  in  the  lifetime  of  the  other  or  others  of  them  in 
a  contingent  sense,  and  the  only  way  to  make  it  contingent  is  by  referring  the  event 
to  some  particular  period,  viz.,  the  period  of  distribution.  These  words  were  intended 
to  prevent  a  lapse  by  the  death  of  any  one  of  them  in  the  life  of  the  testator. 


[552]     Langslow  v.  L.\xgslow.     March  6,  8,  1856. 

[S.  C.  25  L.  J.  Ch.  GIO;  2  Jnr.  (N.  S.)  1057.     Adopted,  Box  v.  Barrdt,  1866, 

L.  R.  3  Eq.  248.] 

A  testator  had  a  power  to  appoint  a  fund,  and  his  son  (A.)  and  grandson  (B.)  were 
objects.  Having  by  deed  appointed  part  to  his  son,  he,  by  will,  reciting  that  the 
son  could,  under  the  hotchpot  clause,  be  obliged  to  bring  in  the  appointed  part, 
proceeded,  "and  then  as  I  make  no  further  appointment,"  the  whole  settled  fund 
must  be  equally  divided  between  A.  and  B.  He  made  A.  his  residuary  legatee.  It 
turned  out  that  the  hotchpot  clause  did  not  apply.  Held,  first,  that  the  will  did 
not  operate  as  an  appointment,  and,  secondly,  that  no  case  of  election  arose. 

Precatory  words  will  not  create  a  case  for  election,  neither  will  the  absence  of  the 
execution  of  a  power  upon  an  erroneous  impression,  stated  in  the  will,  that,  by  its 
non-execution,  A.  (a  legatee)  will  divide  the  fund  equally  with  B. 

By  the  marriage  settlement  of  Mr.  and  Mrs.  Langslow,  executeil  in  1818,  certain 
funds  were  vested  in  trustees  for  the  benefit  of  their  lives,  and  afterwards  in  trust  for 
the  children,  grandchildren,  or  other  issue  of  the  marriage,  to  be  born  before  any 
appointment,  as  Mr.  and  Mrs.  Langslow,  or  the  survivor,  should  appoint ;  and  for  want 
of  such  appointment,  upon  trust  for  all  the  children  of  the  marriage  equally. 

The  settlement  contained  a  clause,  liy  which  "  no  child  '  taking  any  part  under  an 
appointment  should  share  in  the  unappointed  part,  unless  he  should  bring  the  sum 
appointed  to  him  into  hotchpot,  "  with  the  other  chihlirn  "  of  the  marriage.  This  hotch- 
pot clause  was,  therefore,  applicable  only  as  between  the  children. 

There  were  two  children  of  the  marriage,  namely,  Robert  William  Langslow  and 
William  Langslow.  Mr.-;.  Langslow  died  in  1847,  and  Robert  William  Langslow,  the 
son,  died  in  1849,  leaving  an  only  son,  the  Plaintiff,  Robert  Langslow. 

Mr.  Langslow,  in  1849  and  1851,  appointed  part  of  the  fund  to  his  son  William. 
Mr.  Langslow  died  in  1853,  having  made  his  will,  dated  the  28th  February  1850,  by 
which  he  gave  to  his  son  William  some  policies  [553]  and  all  other  property  which  he 
might  have  at  his  death.  He  then  proceeded  as  follows : — "  He  will  have  to  bring 
into  hotchpot  that  portion  of  the  fund  settled  on  the  marriage  of  his  dear  mother, 
which  has  already  been  received  by  him,  and  then,  as  I  make  no  furthir  appointuunt 
under  the  power  for  that  purpose,  the  whole  settled  fund  will  be  e(iually  divided 
between  him  and  my  little  grandson,"  meaning  the  Plaintiff. 

The  residue  of  the  trust  fund  consisted  of  £2894,  19s.  consols,  and  the  questions 
raised  by  the  special  case  \vere  : 

First,  whether  the  will  of  Mr.  Langslow  operated  as  an  appointment  of  the 
£2894,  19s.  consols  in  favour  of  the  Plaintiff. 

Secondly,  whether  the  Defendant  William  Langslow  was  bound  to  elect  to  give 
effect  to  the  intention  expressed  in  the  will  that  the  whole  fund  should  be  equally 
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divided  between  the  I)efendaiit  William  Langslow  and  the  Plaintiff,  or,  in  default, 
renounce  the  benefits  given  to  him  by  the  will. 

Mr.  R.  Palmer  and  Mr.  Villiers,  for  the  Plaintiff.  First,  this,  on  the  whole,  is  an 
appointment,  direct  or  to  be  implied,  in  favour  of  the  Plaintiff,  who  was  an  oltject  of 
the  power.  Secondly,  there  is  a  clear  intention  that  the  Plaintiff  should  take  half 
the  trust  fund,  and  the  Defendant  is  l)ound  to  give  effect  to  the  testator's  intention, 
under  the  doctrine  of  election.  He  must  give  effect  to  the  whole  of  that  which  is  the 
testiitor's  will,  or  renounce  the  benefits  intended  for  him. 

[554]  Thev  cited  Jl'ilson  v.  ri,j<i<>ll  (2  Ves.  jun.  3.51);  ll'twilMrll  v.  Hanrott  (U 
Heav.  139)  ;  Foster  v.  Cautlni  (6  De  G.  M.  k  Gor.  55). 

Mr.  Stallard,  for  the  Defendant  William  Langslow.  The  will  contains  no  appoint- 
ment ;  for  the  testator,  acting  pcrhajjs  under  a  mistake,  and  after  referring  to  tlie 
former  appointments,  expressly  says,  "  I  make  no  further  appointment."  Secondly, 
there  can  be  no  case  for  an  election  where  the  testator  has  not  attempted  to  dispose 
of  property  not  belonging  to  him.  An  erroneous  recital  does  not  operate  as  a  bequest; 
1  Jarman  on  Wills  (chapter  xviii.) ;  Dafhcood  \.  I'ei/tan  (1)S  Ves.  27) ;  and  when  there 
is  no  gift,  there  is  nothing  between  which  you  can  elect. 

Mr.  Freeling,  for  trustees. 

The  Master  OF  THE  Rolls,  I  think  this  was  no  appointment ;  it  is  impossible 
to  say  it  is  an  appointment  where  the  testator  says,  "I  make  no  further  appointment." 
I  will  consider  the  other  point. 

March  8.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  disposed  of  the 
first  question  at  the  hearing,  and  on  consideration  I  am  confirmed  in  the  view  I  then 
took.  The  testator,  when  he  made  his  will,  had  already  appointed  a  portion  of  the 
fund  to  William  ;  he  refers  to  that  circumstance  and  says,  "  I  make  no  further 
appointment."  How  can  it  be  contended  that  this  is  an  appointment  ?  It  is  only 
necessary  to  refer  to  the  words,  to  shew  that  it  can  neither  be  so,  either  in  form  or  in 
intention.  It  may  be  said  that  if  he  had  understood  [555]  what  the  effect  would  be, 
he  would  have  made  an  appointment,  but  that  admits  there  was  no  appointment.  I 
am,  therefore,  confirmed  in  the  opinion  I  formerly  expressed  that  this  is  not  an 
appointment,  and  the  remaining  fund  must,  therefore,  go  as  in  default  of  appointment. 

The  next  question  is,  whether  there  is  a  case  for  election.  I  was  desirous  to  look 
at  the  authorities,  and  I  have  since  been  referred  to  the  case  of  Jllarld  v.  Lainh  (14 
Beav.  482),  which  was  decided  by  me,  and  appears  to  me  to  be  exactly  this  point,  and 
decisive  as  to  the  question  of  election.  The  expression  here  is  this:  "he  will  have  to 
bring  into  hotchpot  that  portion  of  the  fund  "  already  received  by  him,  and  then,  as 
I  make  no  further  appointment,  the  whole  will  be  divided  between  him  and  my 
grandson.  This  shews  how  he  expected  and  believed  the  property  would  go,  Ijut  it 
is  no  disposition  of  any  part  which  creates  the  obligation  to  elect.  It  is  sufficient  to 
refer  to  the  marginal  note  of  Bladrt  v.  Lainh  (Dnd.),  which  appears  perfectly  correct; 
it  is  this:  "A  testator  duly  appointed  a  fund  in  favour  of  objects  of  the  power 
absolutely,  and  he  also  bequeathed  to  them  his  own  property,  "  especially  requesting 
them  "  to  leave  the  appointed  fund  to  persons  not  objects  of  the  power.  Held  that 
this  did  not  raise  a  case  for  election.  Held,  also,  that  the  result  would  have  been 
different  if  there  had  been  a  direct  appointment  of  the  subject  of  the  power  to 
strangers."  There  it  was  held  that  a  mere  desire,  expectation  or  wish,  did  not  create 
any  case  of  election. 

This  case  cannot,  I  think,  be  put  higher ;  and  I  am  therefore  of  opinion  that  this 
special  case  must  be  answered  by  stating  that  there  is  no  appointment  by  this  will, 
and  no  case  for  election. 


[556]     JoHX.STON  /•.  Antrobu.s.     Marrlt  8,  1856. 

A  testatrix  bequeathed  a  legacy  to  A.,  his  executors,  &c.,  "but  in  case  he  should  die 
leaving  lawful  issue,"  she  bequeathed  it  to  A.'s  children.  A.  survived  the  testatrix, 
Held,  that  A.  took  a  life  interest  only. 

Bequest  of  a  quarter  of  a  residue  to  A.,  and,  on  his  death,  to  his  children,  but  if  he 
should  die  without  leaving  lawful  issue  as  aforesaid,  then  to  B.  and  three  other 
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persons,  and  to  the  respective  issue  of  such  of  them  as  should  die  leaving  issue, 
such  issue  being  intended  to  take  the  share  which  their  parent  would  have  taken  if 
living.  A.  died  in  the  lifetime  of  the  testatrix  without  having  been  married.  B. 
survived  and  had  children.  Held,  that  there  was  no  lapse,  but  that  one  quarter  of 
A.'s  share  passed  to  B.,  who  took  it  absolutely. 

The  testatrix  bequeathed  to  her  "  nephew  James  Charles  Johnston,  his  executors, 
administrators  and  assigns "  (subject  to  the  payment  thereout  of  one-fifth  of  her 
debts)  £3000  consols,  and  all  her  East  India  stock ;  "  but  in  case  he  shall  die, 
leaving  lawful  issue,"  then  she  bequeathed  the  same  to  trustees  on  trusts  for  the 
"children"  of  James  Charles  Johnston,  who,  being  a  son,  should  attain  twenty-one, 
or  die  under  that  age,  leaving  issue  at  his  decease,  or,  being  a  daughter,  should  attain 
that  age,  or  marry,  equally  between  them. 

The  testatrix  then  gave  her  residuary  personal  estate  to  the  same  trustees,  "  upon 
trust,  to  divide  the  same  into  four  equal  parts,  and  to  pay  one  such  equal  fourth  part 
unto  her  nephew  Thomas  Glen  Johnston,  his  executors,  administrators  or  assigns,  and 
one  other  such  equal  fourth  part  to  her  nephew  Henry  Johnston,  his  executors, 
administrators  or  assigns,  and  one  other  such  equal  fourth  part  to  her  niece  Georgiana 
Johnston,  her  executors,  administrators  or  assigns,  and  the  other  remaining  equal 
fourth  part  to  her  niece  Lilias  Harriet  Johnston,  her  executors,  administrators  or 
assigns.  But  in  case  any  one  or  more  of  my  said  four  nephews  and  nieces  shall  die 
leaviivj  lawful  iasiie,"  then  she  bequeathed  his  or  her  share  on  trust  for  the  children  of 
such  nephews  and  nieces  respectiveh',  who,  being  sons,  [557]  should  attain  twenty- 
one,  or  die  under  that  age  leaving  issue  living  at  their  deceases,  or,  being  daughters, 
should  attain  that  age  or  marry  (the  respective  issue  of  my  said  nephews  and  nieces, 
if  more  than  one  of  them  shall  so  die  leaving  issue,  being  to  take  his,  her  or  their 
deceased  parent's  share  only).  Provided  always,  "that  in  case  any  of  them,  the  said 
Thomas  Glen,  Henry,  Georgiana  and  Lilias  Harriet  Johnston,  ^hall  die  without  leaving 
laivful  isaue  as  aforesaid,  then  that  the  share  and  shares  of  him,  her  or  them  respectively 
so  dying,  in  the  said  trust  monies,  shall  go  and  be  paid  to  the  others  or  other  of  them 
my  said  nephews  and  nieces,  and  to  my  said  nephew  James  Charles  Johnston,  and  to 
the  issue  or  respective  issue  of  such  one  or  more  of  my  said  nephews  and  nieces 
(including  the  said  James  Charles  Johnston),  as  shall  or  may  die  leaving  lawful  issue, 
in  eijual  shares  and  proportions,  such  issue  or  respective  issue,  if  more  than  one,  of 
my  said  nephews  and  nieces,  including  the  said  James  Charles  Johnston,  as  shall  die 
leaving  issue  being  intended  to  take  the  share  or  respective  shares  only  which  his,  her 
or  their  parent,  or  respective  parents,  would  have  taken  if  living." 

The  nephew,  Henry  Johnston,  died  in  1850,  in  the  lifetime  of  the  testatrix,  with- 
out ever  having  been  married. 

The  testatrix  died  in  1851. 

James  Charles  Johnston  had  several  children,  some  born  in  the  life  of  the 
testatrix. 

This  suit  was  Instituted  by  Thomas,  Georgiana  and  Lilias  Harriet,  for  the  adminis- 
tration of  the  estate,  and  to  have  the  rights  of  the  parties  declared. 

[558]  Mr.  FoUett  and  Mr.  Cairns,"for  the  Plaintitl'  Gee  v.  The  Corporation  of 
Manchester  (17  Q.  B.  737);  Vlai/tim  v.  Lmue  (5  B.  &  Aid.  636);  Jroodbvme  v.  IVoodbume 
(23  L.  J.  (Ch.)  336) ;  2  Jarman  on  Wills  (2d  ed.)  (p.  652). 

Mr.  R.  Palmer  and  Mr.  Dryden,  for  James  Charles  Johnston. 

Mr.  Lloyd,  Mr.  Hobhouse  and  Mr.  Curry,  for  the  other  parties. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  Consols  and  East  India 
stock  are  given  to  James  Charles  Johnston,  his  executors,  iVc,  "but  in  case  he  shall 
die,  leaving  lawful  issue,"  then  in  trust  for  his  children.  I  should  be  striking  out  the 
latter  words  from  the  will  if  I  were  to  hold  that  he  took  an  ab.solute  interest  to  them. 
Such  a  construction  has  been  suggested  in  all  similar  ca.ses.  I  considered  the  case  in 
Edxmrds  v.  Edwards  (15  Beav.  .'557,  and  see  Allen  v.  Farthimj,  2  Jarman  on  Wills  (1st 
ed.)  (!s,s,  and  (2d  ed.)  649),  and  came  to  the  conclusion  that  the  period  referred  to 
was  not  the  death  of  the  testator,  but  has  reference  to  the  death  of  the  first  taker,  which 
cuts  down  the  absolute  interest  first  given  to  an  estate  for  life. 

The  case  of  the  residue  is  different :  one  quarter  is  given  to  Henry,  but  in  case  he 
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shall  die  leaving  lawful  issue,  then  in  trust  for  his  children  ;  but  in  case  he  should  die 
without  leaving  lawful  issue,  then  over  to  the  other  nephews  and  nieces,  and  tn  the 
respective  issue  of  such  of  them  as  shall  die  leaving  lawful  issue.  Provision,  [559] 
therefore,  is  made  for  both  events.  I  think  there  was  no  lapse,  and  that  .lames 
Charles  Johnston  must  take  an  absolute  interest  in  Henry's  share,  because  the  children 
were  only  to  take  such  share  as  their  parents  would  have  taken  if  living  at  the  time 
of  distribution,  which,  as  to  this  share,  was  at  the  death  of  the  testatrix,  consequently 
James  Charles  Johnston  will  take  one-fourth  of  the  share  intended  for  Henry,  by 
reason  of  his  death  unmarried. 

Declare,  therefore,  that  James  Charles  Johnston  takes  a  life  interest  in  the 
Consols  and  East  India  Stock  and  an  absolute  interest  in  the  share  of  Henry 
Johnston's  one-fourth  part  of  the  residue. 

[559]     Messer  i:  Boyle.     Marrh  10,  1856. 

.\  juilgment  creditor,  ranking  after  a  first  mortgagee,  but  prior  in  date  to  a  further 
charge  and  to  other  judgments,  held  entitled  to  a  foreclosure,  although  all  the 
other  parties  insisted  on  a  sale.  ! 

Dadswell  mortgaged  some  real  estate  to  the  Defendant  Boyle.  The  Plaintitt' 
afterwards,  in  April  1854,  obtained  a  judgment  against  Dadswell,  who  subsequently 
further  charged  the  property  to  Boyle,  who  had  notice  of  the  judgment.  So  that, 
in  effect,  Boyle  had  two  mortgages  on  the  property  and  the  Plaintift"s  judgment 
intervened  between  them.     There  were  other  judgments. 

This  was  a  suit  for  redemption  and  foreclosure. 

Mr.  R.  Palmer  and  Mr.  Batten,  for  the  Plaintiff,  asked  for  a  decree  for 
foreclosure  and  redemption.  They  cited  Janis  v.  Bailey  (17  Beav.  582,  and  see 
Vox  v.  Toole,  20  Beav.  145,  and  Footner  v.  Stnnji<,  5  De  G.  &  Sm.  7.36,  and  2  Spence's 
Eq.  791). 

[560]  Mr.  Follett  and  Mr.  De  Gex,  for  the  first  mortgagee,  asked  that  thei-e 
might  be  a  sale  under  the  stat.  16  &  17  Vict.  c.  86,  s.  48,  insisting  that  such  was  the 
proper  decree. 

Mr.  Fane,  for  the  mortgagor,  and 

Mr.  Erskine,  for  a  subsequent  judgment  creditor,  supported  the  same  view. 

The  M.\ster  of  the  Kolls  held  that  the  Plaintiff  was  entitled  to  a  decree  for 
foreclosure. 


[560]     Egbert  v.  BfTTER.     March  11,  1856. 
[See  Fox  V.  BueHei/,  1876,  3  Ch.  D.  511  ;  //;  re  Milnes,  1885,  53  L.  T.  535.] 

A  testator  gave  annuities  to  the  Plaintiff's,  and  appointed  three  executors,  one  of 
whom  (A.  B.)  was  the  residuary  legatee.  No  fund  was  set  apart  to  answer  the 
annuities,  but  A.  B.  was  permitted  by  his  co-executors  to  receive  the  assets,  which 
he  wasted,  though  he  paid  the  annuities  for  eighteen  years,  at  the  end  of  which  he 
became  insolvent.  Held,  that  the  co-executors  were  liable  to  the  Plaintiffs  for 
A.  B.'s  receipts. 

A  testator  devised  a  real  estate  to  A.  B.  for  life,  in  terms  which  gave  him  the  legal 
estate,  and  he  bequeathed  to  him  his  personal  estate,  subject  to  some  aiuiuities 
bequeathed  to  the  Plaintiffs,  and  appointed  him  an  executor.  A.  B.  wasted  the 
assets.  Held,  that  his  life-estate  in  the  realty  was  not  liable  to  make  good  the 
annuities. 

The  testator  died  in  1836.  By  his  will  he  devised  his  Burleigh  estate  to  Butter, 
Richard  Hart  and  Oxenham,  their  heirs  and  assigns,  "  upon  trust,  to  permit  and 
suffer  his  nephew,  Warwick  Hunt,  to  receive  and  take  the  rents,  issues  and  profits 
thereof  for  and  during  the  term  of  his  natural  life."     And  after  the  determination  of 
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that  estate  in  his  lifetime,  "  then  to  the  use  and  behoof "  of  the  same  trustees  and 
their  heirs  during  his  life,  in  trust,  to  support  contingent  uses,  "  and  for  that  purpose 
to  make  entries,"  &c.  Vet  nevertheless  to  permit  him  to  receive  the  rents  during 
his  life,  and  "  from  and  immediately  after  the  decease  of  Warwick  Hunt,  to  the  use 
and  behoof  of  George  Warwick  Augustus  Hunt "  (his  eldest  son)  in  tail,  with  divers 
remainders  over.  He  made  other  devises  and  dispositions,  and  gave  some  annuities 
to  the  Plaintiff's  (his  servants),  and  the  residue  of  his  real  and  personal  estate  [561] 
to  Warwick  Hunt  absolutely,  subject,  as  to  his  personal  estate,  to  the  payment  of 
the  debts  and  annuities.  He  appointed  Butter,  Oxenham  and  Warwick  Hunt 
e.^ecutors.  The  will  contained  an  indemnity  clause  declaring  the  trustees  should  not 
be  answeraljle  for  more  of  the  trust  estate  "  than  should  actually  come  to  his  or  their 
respective  hands." 

The  will  was  proved  by  the  three  executors.  Warwick  Hunt  was  allowed  by  his 
co-executors  to  possess  himself  of  the  whole  personal  estate  without  making  any 
provision  for  the  Plaintift's'  annuities.  He  appropriated  the  same  to  his  own  use, 
and  became  insolvent :  he  had,  however,  paid  the  annuities  until  lately.  The 
Plaintiffs,  the  annuitants,  by  their  bill,  alleged  that  Warwick  Hunt  had  been 
allowed  by  his  co-executors  to  receive  the  personal  estate  upon  his  parol  undertaking 
to  pay  their  annuities  out  of  the  Burleigh  estate,  and  that  they  had  been  paid 
accordingly.  This  was  sworn  to  by  Warwick  Hunt  himself,  but  was  denied  by  his 
co-executors. 

In  1S54  Warwick  Hunt  made  an  equitable  mortgage  of  the  Burleigh  estate, 
which  was  now  vested  in  the  Defendant  Shipton. 

The  bill  prayed  an  account  of  the  personal  estate,  and  sought  to  make  Butter  and 
Oxenham  liable  for  the  receipts  of  Warwick  Hunt,  and  also  for  a  declaration  that  the 
life  interest  of  Warwick  Hunt  in  the  Burleigh  estate  was  liable  for  the  annuities. 

Mr.  U.  Palmer  and  Mr.  Cairns,  for  the  Plaintiffs.  The  life-estate  of  Warwick 
Hunt  is  liable  to  make  good  the  annuities,  both  on  the  ground  of  contract  and  on 
general  principles.  The  contract  is  proved  and  was  part  performed  by  payment  of 
the  annuities  under  it.  [562]  In  IVooilyatt  v.  Gre^leij  (8  Sim.  180),  it  was  held  that 
the  interest  which  a  party  takes  under  a  settlement  is  liable  to  make  good  any 
breach  of  trust  or  other  liability  which  he  may  have  incurred  under  it.  Here  the 
life-estate  is  equally  liable.  So  in  Morris  v.  Line  (1  You.  iV;  Coll.  (C.  C.)  380),  it  was 
held  that  "  if  an  executor  assigns  his  reversionary  legacy,  the  assignee  takes  it 
subject  to  the  equities  which  attached  to  the  executor,  and  therefore,  if  the  latter, 
though  subsequently  to  the  assignment  wastes  the  testator's  assets,  the  assignee 
cannot  receive  the  legacy  till  satisfaction  has  been  made  for  the  breach  of  trust." 
Both  as  executor  and  devisee,  therefore,  his  life  interest,  which  is  equitable,  is 
liable  to  the  Plaintiffs. 

Secondly,  the  Plaintiffs'  rights  have  priority  over  Shipton's  equitable  mortgage. 
The  life-estate  is  equitable,  and,  as  between  equities,  priority  in  time  prevails ; 
Priildij  v.  A'ttstf  (3  Mer.  86).  Thirdly,  Butter  and  Oxenham,  who  have  allowed  their 
co-executor  to  receive  and  misapply  the  assets  without  making  provision  for  the 
Plaintiff's'  annuities,  are  personally  responsible;  Styles  v.  Gui/  (1  Mac.  &  Gor.  422, 
I    and  1  Hall  .t  Twells,  523). 

Mr.  Lloyd  and  Mr.  F.  White,  for  Butter  and  Oxenham.  These  Defendants  are 
only  liable  for  what  they  have  received,  for  executors  are  not  answeralile  for  each 

!  other.  Besides,  this  will  contains  an  express  indemnity  clause  applicable  to  the  very 
case,  and,  by  the  terms  of  the  will,  Warwick  Hunt  was  himself  to  pay  the  annuities. 
Mr.  Jessell,  for  Shi|)ton.  No  contract  to  charge  the  real  estate  is  proved  ;  it  is 
■  alleged  by  one  executor  and  denied  by  the  other.  It  is  void  under  the  Statute  of 
I  [563]  Frauds,  there  being  an  absence  of  any  written  agreement,  and  the  payment  of 
j  the  annuities  is  no  part  performance,  for  that  act  is  referable  to  Hunt's  character  of 
!  executor  ;  Brennun  v.  lUiUon  (2  Dr.  iV  War.  349).  Secondly,  the  life-estate  is  legal 
and  not  ecjuitable,  and  therefore  the  cases  do  not  apply. 

Mr.  Osborne,  for  Sturgis,  the  assignee  of  Warwick  Hunt. 
Mr.  Kowclitt'e,  for  Hunt. 

Mr.  R.  Palmer,  in  reply,  insisted  that  there  had  been  a  part  performance  by 
payment  under  the  agi-eement. 
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The  Master  of  the  Rolls  [Sir  John  Romilly].     I  concur  in  the  principle  of  the  ■ 
case  in  Drury  and  Warren,  and  think  that  the  parol  agreement  was  not  binding  on 
the  mortgagee,  and  I  must  dismiss  the  bill  as  against  him,  with  costs. 

I  also  concur  in  this,  that  Warwick  Hunt  took  a  legal  estate  for  life,  and  the 
authorities  cited  do  not,  therefore,  apply  to  a  case  of  this  description. 

The  only  remaining  question  is,  as  to  the  Plaiiititts'  rights  as  against  the  other 
executors,  and  I  think  I  must  declare  that  they  are,  as  regards  the  Plaintitts,  lial)le 
for  Hunt's  receipts. 

Decree. — Butter  and  Oxenham,  admitting  that  the  personal  estate  was  sutiicient 
to  pay  the  annuities  to  the  Plaintift's,  declare  they  are  personally  lialilo  to  pay  the 
arrears  and  growing  payments  thereof. 


[564]     He  Tkakford  r.  Tempest.     March  10,  11,  12,  13,  1856. 

[See  Sp-ingett  v.  Jenings,  1871,  L.  K.  6  Ch.  337  ;  Champneij  v.  Davy,  1879, 

11  Ch.  1).  957.] 

Distinction  between  a  general  and  a  particular  residue. 

A  testator  bequeathed  particular  chattels  at  his  residence  to  A.,  and  his  chattels  there 

"not  thereinbefore  otherwise  disposed  of"  to  B.,  and  his  general  residue  to  C. 

The  gift  to  A.  lapsed  by  her  death  in  the  testator's  lifetime.     Held,  that  the 

chattels  bequeathed  to  A.  passed  to  B.  as  part  of  a  particular  residue,  and  not  to 

C,  as  part  of  the  general  residue. 

The  testator  gave  to  his  widow  certain  chattels,  "  which  at  the  time  of  his 
decease  might  happen  to  be  at  or  in  or  about  his  capital  mansion,  messuage  or 
dwelling-house  at  Trafford  Park." 

He  subsequently  bequeathed  to  his  son.  Sir  Humphrey  de  Tratlbrd,  all  his 
household  and  other  furniture,  Arc,  plate,  iVc,  and  chattels,  "  not  thereinbefore 
otherwise  disposed  of  (except  moneys  and  securities  for  money)  which  at  the  time  of 
his  decease  might  happen  to  be  at,  in  or  about  his  said  capital  mansion,  messuage  or 
dwelling-house  at  Traft'ord  Park." 

The  testator  afterwards  bequeathed  his  residuary  estate  to  other  persons. 

The  testator's  wife  died  in  his  lifetime,  and  one  question  was,  whether  the 
chattels  given  to  the  testator's  wife,  the  bequest  of  which  had  lapsed,  passed  to  the 
son  or  the  residuary  legatees. 

Mr.  FoUett  and"  Mr.  Amphlett,  for  the  Plaintift's. 

Mr.  Lloyd,  Mr.  C.  Hall,  Mr.  Rasch,  Mr.  Lewin,  and  Mr.  Little,  for  the 
Defendants. 

Eamm  v.  Appleford  (5  Myl.  He  C.  56);  Malcolm  v.  Taylor  (2  Russ.  &  M.  416); 
Lmke  V.  Robinson  (2  Merivale,  392,  393),  were  cited. 

[565]  The  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  I  think  that  this  is  a 
particular  residue  of  all  the  chattels  at  Traft'ord  Hall  not  otherwise  sufiiciently 
disposed  of,  and  that  the  gift  to  the  testator's  wife  having  lapsed  by  her  predeceasing 
him,  the  whole  of  the  chattels  at  Traft'ord  Hall,  which  were  given  to  her,  fell  into 
that  particular  residue,  and  passed  to  the  son,  and  do  not  fall  into  the  general 
residue. 

[565]     In  re  Dendy.     March  13,  1856. 

An  order  was  made  upon  a  solicitor  for  the  delivery  of  his  bill  within  fourteen  days. 
He  was  unable  to  comply,  and  on  a  motion  for  the  second  order,  he  asked  for 
further  time.  It  was  given,  but  he  was  ordered  to  pay  the  costs  of  the 
motion. 

The  usual  order  was  made,  on  the  application  of  a  client,  for  the  delivery  by  his 
solicitor  of  his  bill  of  costs  within  fourteen  days,  and  for  its  taxation. 
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The  time  allowed  elapsed,  and  the  bill  not  having  heen  delivered,  the  client  now 
moved  for  the  second  order  against  the  solicitor. 

The  solicitor  said  it  was  impossible  for  him  to  comply  with  the  exigency  of 
the  order,  and  he  ro(iuired  more  time  for  the  delivery  of  the  bill.  This  was  not 
contested,  but  the  question  arose  whether  he  was  not  bound  to  pay  the  costs  of  this 
application. 

Mr.  K.  Palmer  and  Mr.  Kenshaw,  in  support  of  the  motion,  relied  on  In  re 
liainhiigtie  (13  Beav.  108  and  14  Beav.  645;  and  see  lU-  Dufaur,  16  Beav.  113;  Re 
Mintrr,  19  Beav.  33  ;  and  In  re  Christmas,  Ilihl.  .519). 

[566]  Mr.  Jessel,  rontvh.  First.  Costs  are  never  gi\en  on  orders  like  the  present. 
Secondly.  It  having  been  proved  to  be  impossible  for  the  solicitor  to  comply  with  the 
e.xigencv  of  the  first  order,  the  Court  will  make  no  further  order,  as  was  the  case  In  re 
AV((12"Beav.  390). 

The  Master  of  the  Kolls  [Sir  John  Komilly].  I  think  the  solicitor  must  pay 
the  costs.  I  cannot  tell  whether  he  can  or  not  make  out  his  bill  of  costs  until  he  has 
tried,  and  it  is  the  duty  of  every  solicitor  to  have  his  books  and  accounts  ready.  I 
treat  him  in  the  same  situation  as  a  person  asking  an  indulgence,  and  for  an  extension 
of  the  time  fixed  by  the  rules  of  the  Court. 

I  give  him  further  time,  but  he  must  pay  the  costs  of  the  application. 

[567]    Campbell  v.  Ingilby.  ^  March  5,  6,  24,  1856. 

[S.  C.  25  L.  J.  Ch.  761 ;  2  Jur.  (N.  S.)  410 ;  4  W.  R.  433.  Affirmed  on  appeal, 
1  De  G.  &  J.  393 ;  44  E.  E.  775 ;  26  L.  J.  Ch.  654 ;  5  W.  R.  837.  See  Brown  v. 
Brown,  1866,  L.  R.  2  Eq.  485.  Considered,  Codrington  v.  Lindsay,  1872,  L.  R. 
8  Ch.  578.] 

In  the  case  of  marriage  contracts,  it  is  impossible  to  set  them  aside  after  the  marriage, 
on  the  ground  of  a  failure  of  a  pecuniary  consideration  on  one  side. 

A  settlement  made  during  a  lady's  infancy  held  inoperative  as  regarded  her  real 
estate  only,  and  she  and  her  heirs  were  held  not  bound  to  elect  either  to  give  ett'ect 
to  the  settlement  as  to  the  real  estate,  or  abandon  benefits  in  personal  estate 
conferred  on  her  by  the  settlement. 

On  the  marriage  of  a  lady,  her  brother  and  heir  presumptive  became  a  trustee  of  her 
real  estate.  He  afterwards  purported  to  convey  it  to  new  trustees,  and  he  also 
executed  a  deed  reciting  that  she  was  of  age  on  her  marriage.  On  her  death  it 
turned  out  that,  under  a  common  mistake,  she  was  an  infant  at  her  marriage,  and 
that  her  settlement  was  inoperative  as  to  her  real  estate,  which  descended  on  the 
brother  as  her  heir.  Held,  that  the  brother  was  not  bound,  by  his  acts,  to  give 
eft'ect  to  the  settlement. 

On  their  marriage,  a  lady  and  her  husband  covenanted  to  settle  her  real  estate  on 
trusts,  under  which  the  husband  was  to  have  a  life-estate  therein,  and  the  wife 
obtained  lienefits  in  her  personalty  which  she  would  not  have  been  otherwise 
entitled  to,  and  had  a  power  to  appoint  a  fund  by  will.  She  appointed  it  to 
strangers,  and  on  her  death  the  settlement  turned  out  to  bo  inoperative  as  to 
her  real  estate,  she  having  been  an  infant  when  she  executed  it.  The  husband  lost 
his  life-estate  in  it.  Held,  that  the  appointees  were  not  volunteers  but  purchasers 
under  the  wife,  and  that  the  husband  was  not  entitled  to  compensation,  out  of  the 
wife's  personal  estate  included  in  the  settlement,  for  the  loss  of  his  life-estate  in  the 
wife's  realty. 

An  estate  called  "the  Kettletharpe  estate"  was,  by  a  deed  dated  in  1795,  limited  to 
Sir  William  Ingilby  for  life,  remainder  to  his  first  and  other  sons  in  tail,  remaintler 
successively  to  each  of  his  sisters,  Elizabeth,  Augusta,  Diana  and  others,  for  life,  with 
remainders  successively  to  their  first  and  other  sons  in  tail  general. 

Another  estate  called  "the  Harrington  estate"  was,  by  the  will  of  Mrs.  Buck- 
worth,  dated  in  1808,  devised  to  Augusta  Ingilby  and  her  heirs,  provided  that  in  case 
she  should,  at  any  time  during  her  life,  become  entitled  in  possession  to  the  Kettle- 
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tlu)ri)c  estates,  iinder  the  settlement  of  1795,  then  and  from  thenceforth  the  testatii.x 
devised  the  Haniiigton  estates  to  Diana  Iiigilliy  and  her  heirs. 

On  the  isth  of  April  1811  Diana  Ingilby  married  the  Plaintitt' Mr.  Campbell. 

[568]  Previous  thereto,  by  articles  dated  17th  April  1811,  and  made  Itetweeu 
William  Campbell  (the  father  of  the  Plaintiff)  of  the  first  part,  the  Plaintiff,  his  eldest 
son,  of  the  second  part,  Diana  Ingilby,  of  the  third  part,  and  Sir  William  Ingilby  and 
his  father  of  the  fourth  part,  after  reciting  that,  under  the  settlement  of  1795,  Diana 
Ingilby  was  entitled  to  a  life  oi-  some  other  estate  in  the  Kettlethorpe  estate,  and  that 
under  the  will  of  Mrs.  Buckworth  she  was  entitled  to  an  estate  for  life  or  some 
other  estate  in  the  Harrington  estate,  and  possessed  of  a  sum  of  £4000,  and  that, 
under  the  same  will,  she  was  entitled  to  one-third  of  some  money  in  the  funds,  Mr. 
Campbell  and  Diana  Ingilby  covenanted  with  Sir  William  Ingilby  and  his  father, 
as  soon  as  might  be  after  the  marriage,  to  convey  to  them  all  the  jjremises  and  money 
of  Diana  Ingilby,  to  be  held,  as  to  the  £4000,  for  the  separate  use  of  Diana  Ingilby 
for  life,  with  remainder  absolutely  to  her  husband  :  and  as  to  the  other  real  and 
personal  estate,  for  Mr.  Campbell  for  life,  with  remainder  to  Diana  for  life,  with 
remainder  to  the  children  of  the  marriage,  except  the  eldest,  with  remainder,  in 
default  of  such  issue,  as  to  the  hereditaments,  in  trust  for  the  heirs  of  Diana,  and  as 
to  the  stock,  for  Diana  if  she  should  survive  the  Plaintiff,  but  if  not,  then  as  she  shoulfi 
by  will  appoint,  and  in  default  of  appointment,  to  her  ne.xt  of  kin.  And  the  Plaintiff 
covenanted,  that  any  future  property  coming  to  Diana  should  be  settled  on  the  same 
trusts  ;  and  the  Plaintiff's  father  co>"enanted  with  the  trustees  to  grant  to  Diana 
a  rent  charge  of  £200  for  life,  charged  on  his  Fairfield  estate,  to  take  effect  on  the 
decease  of  the  Plaintiff. 

At  the  time  of  the  marriage  of  Diana  Ingilby  it  was  taken  for  granted  that  she 
was  of  age,  but  it  turned  out  that,  having  been  born  in  September  1790,  she  wanted 
a  few  months  of  twenty-one  years  of  age.  She  was  [569]  therefore  an  infant,  and  her 
contracts  invalid.  No  settlement  was  executed  after  the  marriage,  but  Sir  W.  Ingilby 
had  been  party  to  a  subsequent  deed,  which  recited  that  Diana  had  attained  twenty- 
one  before  her  marriage,  and  by  another  he  had  conveyed  the  trust  estates  to  new 
trustees. 

Diana  Campbell,  during  her  life,  received  the  interest  of  the  £4000.  She  had 
issue,  an  only  son,  who  died  in  1835,  without  issue,  at  the  age  of  twenty-three.  There 
were,  therefore,  no  younger  children  of  the  marriage. 

On  the  17th  of  April  1835  Mrs.  Campbell  made  her  will,  and,  in  pursuance  of 
the  power  reserved  to  her  by  the  articles,  appointed  the  stock,  not  to  her  husl)and, 
but  to  other  persons.  She  died  in  1841,  leaving  Sir  William  Ingilby  her  heir 
at  law. 

Sir  William  Ingilby  by  his  will,  dated  in  1851,  devised  all  his  real  estates  to  the 
Defendants  on  trust,  and  he  died  on  the  14th  of  May  1854,  without  issue.  His  sister, 
Elizabeth  Ingilby,  died  on  the  15th  of  June  1854,  without  having  l)een  married,  and 
thereupon  Augusta  Ingilby  l>ecame  entitled  in  possession  to  the  Kettlethorpe  estates, 
upon  which  event  happening,  the  Harrington  estates  became  subject  to  the  executory 
devise  in  favour  of  Mrs.  Campbell  and  her  heirs. 

In  this  state  of  things  the  devisees  of  Sir  W.  Ingilby  claimed  to  be  entitled  to  the 
Harrington  estates,  freed  from  any  life-estate  therein  of  the  Plaintiff,  ^Ir.  Campbell. 
The  grounds  on  which  they  based  their  claim  were  these  :  that  the  aiticles  of  1811, 
having  been  made  during  the  infancy  of  Mrs.  Campbell,  were  not  binding  on  her, 
nothing  having  been  afterwards  done,  as  by  fine,  &c.,  to  give  them  validity.  That, 
therefore,  her  interest  in  the  Harrington  estate,  under  the  executory  devise,  [570] 
passed,  upon  her  death  in  1837,  to  Sir  William  Ingilby,  her  heir,  and  that  it  afterwards 
passed,  under  his  will,  to  the  Defendants,  though  the  estate  did  not  fall  into 
possession  until  Jvnie  1854. 

The  Plaintiff,  however,  insisted  that  he  was  entitled  to  a  life  interest  in  the 
Harrington  estate  by  virtue  of  the  marriage  articles. 

Mr.  K.  Palmer  and  Mr.  W.  D.  Lewis,  for  the  Plaintiff,  Mr.  Campbell. 

Assuming  the  settlement  to  have  been  ineffectual  as  to  the  real  estate,  by  reason 
of  the  infancy  of  Mrs.  Campbell  at  the  date  of  its  execution,  still  she  subsequently 
adopted  and  confirmed  it,  by  accepting  the  benefits  under  it  during  her  life,  and  by 
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the  execution  of  the  power  of  appointment  reserved  by  it  to  her.  She  was  bound, 
after  attaining  twenty-one,  to  elect  to  take  either  under  or  against  the  settlement,  and 
to  affirm  or  repudiate  it  in  toto ;  Milner  v.  Lord  Harewooil  (18  Ves.  276,  277).  It  was 
to  her  interest  to  take  under  the  settlement,  and  having  regard  to  her  acts  after 
attaining  twentv-one,  she  must  be  taken  to  have  done  so  ;  Anlesoife  v.  Binni't  (Dick. 
463) :  Dillon  v.  'I'ltrka-  (1  Swan.  3-59) ;  Stratfonl  v.  Fmvell  (I  Ball.  &  B.  24) ;  IForthington 
V.  JFvjinton  (20  Bea\'.  67) ;  Tlie  Ear!  of  Darlinf/lon  x.  Pultenri/  (3  \'es.  jun.  384) ;  Edimnh 
V.  Monjan  (M'Cl.  fc  Y.  258) ;  HdUnston  \.  H'heehirif/ht  {21  Beaw  214) ;  Di/ne  v.  Costobculic 
(17  Beav.  140) ;   1  Koper  on  Husband  and  Wife,  2d  ed.  (p.  566). 

Secondly.  Sir  William  Ingilby  and  those  claiming  [571]  under  him  are  estopped, 

by  his  having,  while  heir  presumptive,  been  a  party  to  and  executed  the  settlement 

itself,  by  his  sulisequent  convej'ance  of  the  real  estate  to  new  trustees,  and  by  the 

recitals  contained  in  another  deed.     He  is  bound  at  law  by  the  doctrine  of  estoppel  ; 

Dor  V.  iJliri'r  (2  Smith,  L.  Cas.  417) ;    and  he  is  equally  bound  in  equity  by  the  trusts 

of  the  settlement.     He  accepted  the  office  of  trustee  under  a  deed  entered  into  for 

i  valuable  consideration,  which  stated  an  agreement  to  settle  the  wife's  real  and  personal 

;  estate,  and  contained  a  covenant  to  settle  it,  and  he  afterwards  took  on  himself  to 

convey  those  estates.     At  law,  therefore,  he  is  bound  by  estoppel,  and  in  equity  he 

I  cannot  repudiate  the  trust  which  by  the  deed  he  has  accepted. 

I        Thirdly,  all  parties  to  the  deed  are  bound  to  make  good  the  representations  on 

[■which  the  contract  was  founded.     The  Plaintiff  contracted  the  marriage,  and  both 

\  he  and  his  father  entered  into  engagements  on  the  faith  of  the  validity  of  the  settle- 

iment.     They  proceeded  on  the  representations  and  on  the  general  understanding  and 

[•belief  that  Mrs.  Campbell  was  of  age  ;  Sir  William  was  a  party  to  this  arrangement, 

'and  he  cannot  be  allowed  to  disappoint  the  Plaintiff  and  defeat  the  settlement.     He 

and  his  representatives  must  make  good  the  representation,  the  belief  of  which  was 

(the  foundation  of  the  contract,  even  though  no  intentional  deception  was  practised. 

Knowing,  as  he  must  have  done,  that  his  sister  was  under  age,  it  was  the  duty  of  Sir 

W.  Ingilby  to  have  stated  that  fact.     In  cases  of  misrepresentation  and  fraud,  even 

infants  and  married  women  are  bound.     Thus,  in  L'onj  v.  Geiiclen  (2  Madd.  40),  an 

infant  concealing  his  infancy  obtained  payment  from  the  trustees,  it  was  held  that 

"the  concealment  of  his  infancy,  under  [572]  such  circumstances,  certainly  was  a 

fraud  and  precluded  him  or  his  assignees  (who  stood  precisely  in  his  situation)  from 

calling  for  a  repayment"  after  he  came  of  age.     In  I'miijlian  v.  Vanderstegen  (2  Drew. 

165),   a  married   woman   borrowed  money,   fraudulently  representing  herself  to  be 

.le,  it  was  held  that  her  appointed  estate  was  liable  for  the  consequences.     In 

lf:il  v.  U'ilford  (2  CI.  iV  Fin.   102  :  8  Bli.  (N.  S.)  Ill)  the  solicitor,  who  was  also 

tlir  ht'ir  at  law  of  a  testator,  advised  the  levying  of  a  fine  which  revoked  the  will, 

III.  I  then  claimed  the  estate  ;  but  he  was  held  to  be  a  trustee  for  the  devisee. 

Fourthly,  the  settlement  is  either  good  or  bad  ;  if  the  real  estates  are  not  bound, 

ill'    (■onsideiatioii,  as  regards  the  Plaintiff',  fails,  and  the  settlement  is  void  in  toto. 

111.    Plaintiff  and  his  father  cannot  be  held  bound  by  the  settlement,  if  it  be  not 

I'iniling  on  all  the  parties  to  it,  and  the  personal  estate,  to  which  the  Plaintiff' would 

1k'  entitled  in  the  alisence  of  the  settlement,  ought  not  to  be  taken  away  from  him, 

jwiiliuut  recouping  him  for  the  loss  of  the  real  estate  for  which  he  has  contracted,  that 

lis,  without  gi\ing  him  compensation  ;  this  was  done  in  Suvill  v.  Sarill  (2  Colly.  721). 

iFor  that  purpose,  the  appointment  ought  to  be  declared  void  as  against  him. 

!       Mr.  liaily  and  Mr.  Xalder,  for  the  executors  of  Mrs.  Campbell,  argued  that  the 

Court,  though  it  could  set  a  contract  aside,  could  not  make  a  new  one  for  the  paities, 

ind  that  the  marriage  consideration  could  not    be  recalled.     They  contended  that 

'Sarill  V.  Sarin  did  not  apply,  and  cited  Fulrrrloft  v.  I'ulrertofI  (IS  Ves.  84);  Lloiid 

f.  Lloi/d  (2    Myl.   iV:  Cr.    192):  Field  v.   Broun  (17   Beav.    146);  Car,    v.   Care   (15 

eeav.  227). 

[573]  The  M.vstek  ok  the  Rolls  [Sir  John  Komilly].     I  can  relieve  the  trustees 

)f  the  will  of  Sir  AVilliam  Ingilby  from  two  points.     As  to  the  real  estate,  my  own 

lecision  in  Fi>hl  v.  Broun  (if  Beav.  146),  affirmed  by  the  Lords  Justices,  renders  it 

mpossible  for  me  to  hold  that  Mrs.  Campbell  or  her  heirs  are  bound  by  the  agreement 

'the  real  estate,  for  being  an  infant  she  was  incapable  of  contracting.     I  express 

pinion  as  to  the  effect  of  a  person  entering  into  a  contract,  making  false  repre- 


982  CAMPBELL    I'.    IXGILBY  21  BEAV.  574. 

sentations  with  a  fraudulent  intention  ;  there  is  nothing  of  the  kind  here.  I  have  no 
doubt  that  an  infant  may  commit  a  fraud,  but  this  is  a  simple  case  of  an  infant 
entering  into  a  marriage  settlement.  I  am  of  opinion  that  this  was  not  a  binding 
contract,  and  that  when  she  came  of  age,  she  was  not  bound  to  do  anything  in 
respect  of  it ;  she  died,  and  all  the  rights  remain  the  same.  Sir  William  Ingilby  was 
in  no  way  affected  by  it ;  he  happened  to  be  one  of  the  trustees  of  the  marriage 
settlement  and  her  heir  presumptive  ;  but  it  is  impossible  for  me  to  .say  that  he  was 
bound  by  the  articles.  It  is  then  said  that  he  is  estopped,  because  he  afterwards 
e.\ecuted  two  deeds ;  but  I  cannot  uiiderstaTid  the  tloctrine  of  estoppel  applying  to 
such  a  case  as  this.  If  a  person  obtains  a  benetit  under  a  deed  he  cannot  afterwards 
dispute  the  validity  of  it,  but  here  there  was  a  mere  common  mistake,  which,  in  my 
opinion,  in  no  respect  bound  the  parties.  I  am  of  opinion  that  I  must  hold  that 
this  settlement  is  not  bimiing  on  the  real  estate  of  this  lady  ;  with  respect  to  the 
other  parts  of  the  case  I  should  like  to  hear  Mr.  Lloyd. 

Mr.  Lloyd,  Mr.  Cairns  and  Mr.  H.  R.  Youiig,  for  the  trustees  of  the  will  of  Sir 
William  Ingilby,  were  then  heard  on  the  other  points. 

[574]  Mr.  R.  Palmer,  in  reply,  cited  Croomn-  v.  Lnliard  (2  Myl.  Si  K.  257). 
The  M.A.STER  of  the  Rolls.     I  will  consider  the  ca.se. 

March  24.  The  M.vster  of  the  Rolls  [Sir  John  Romilly].  The  question  which 
I  disposed  of  at  the  hearing  was  not  whether  the  real  estate  passed  under  the  settle- 
ment, because  it  was  admitted  that  it  did  not,  but  whether  the  trustee,  who,  at  the 
date  of  the  settlement,  was  the  presumptive  heir  of  Mrs.  Camj)bel!,  and  was  her  heir 
at  law  at  her  death,  was  bound  by  what  took  place  on  the  marriage,  and  ought  to 
make  good  the  consequences  arising  out  of  the  fact,  which  it  was  asserted  he  had 
alleged,  viz.,  that  she  had  then  attained  her  age  of  twenty-one  years,  and  whether  the 
deeds  which  were  afterwards  executed  by  him,  asserting  the  same  fact,  did  not  estop 
him,  and  all  persons  claiming  through  him,  from  asserting  or  alleging  the  contrary, 
and,  consequently,  whether  he,  having  taken  her  real  estate,  would  not  be  bound,  in 
the  events  that  happened,  to  make  good  that  assertion  so  far  as  to  support  the  uses  of 
the  settlement. 

I  disposed  of  that  question  at  the  hearing,  and  further  consideration  has  confirmed 
me  in  the  view  I  then  took,  and  I  am  of  opinion,  not  only  that  the  real  estate  did 
not  pass,  but  that  there  was  a  common  mistake ;  that  nobody  attended  to  the 
circumstance  or  supposed  that  it  was  necessary  accurately  to  inquire  into  this  fact, 
for  the  purpose  of  giving  validity  to  the  marriage  articles  [575]  which  were  then 
executed  ;  that  there  was  nothing  approaching  to  fraud,  or  which,  in  the  most  strained 
acceptation  of  the  term,  could  be  considered  as  amounting  to  any  resemblance  of 
fraud  in  the  case  ;  and  that,  consequently,  the  parties  must  be  left  to  the  legal  conse- 
quences which  necessarily  flow  from  such  a  transaction,  untainted  by  wilful  misre- 
presentation or  wilful  concealment  of  any  fact. 

The  next  question  that  arose  was,  whether  the  wife  could  be  put  to  her  election, 
and  whether  she  could  claim  as  against  the  husband  the  personal  estate,  which,  but 
for  this  settlement  and  his  covenant  to  settle  her  personal  propert}',  entered  into  in 
consideration  of  the  settlement  of  her  real  estate,  would  have  gone  to  him  solely. 

It  was  suggested  that,  in  this  respect,  the  settlement  should  either  be  reformed,  or 
that  the  wife  should  be  compelled  to  elect  either  to  take  all  that  was  given  In'  the 
settlement,  performing  her  part  of  it,  or  to  give  up  that  which  the  husband  would 
have  taken  unless  he  had  contracted  to  settle  her  personal  estate  :  and  it  was  argued 
that,  in  the  events  which  have  happened,  it  must  be  considered  that  she  has  so  elected, 
and,  consequently,  that  compensation  must  be  made  to  the  husband  out  of  the  personal 
estate  which  she  has  appointed. 

It  is  important,  in  xwy  opinion,  to  consider  how  this  case  would  have  stood  if 
Mrs.  Campbell  were  now  alive,  and  the  discovery  of  her  infancy  had  been  made 
immediately  after  the  marriage.  The  view  I  take  of  the  case  is  hypothetical,  for  the 
jiurpose  of  examining  and  testing  the  law  as  applicable  to  this  case,  because  the 
evidence  convinces  me  that  if  this  lady  or  her  husband  had  been  aware  of  the 
circumstance,  she  would,  by  means  of  a  fine  [576]  and  acknowledgment,  have 
settled  her  real  estate  subsequently  to  the  marriage.  I  consider  it  is  important  to 
regard  this  contract  in  the  way  in  which  it  should  have  been  viewed,  if  Mrs.  Campbell 
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were  now  alive,  and  it  had  been  discovered  that  the  real  estate  was  not  bound,  and 
then  see  whether  she  could  have  been  compelled  to  settle  it !  I  am  of  opinion  that  she 
could  not.  The  only  mode  in  which  the  real  estate  of  the  wife  could  be  bound  would 
be  either  by  fine  or  by  a  conveyance  executed  by  her,  and  acknowledged  under  the 
Statute  for  the  Abolition  of  Fines  and  Recoveries.  No  Court  could  have  compelled 
her  to  do  this,  for  the  acknowledgment  would  be  ineflectual  unless  given  of  her  own 
free  will,  and  \vithout  this  no  settlement  could  have  been  made  of  her  real  estate. 

What,  then,  are  the  consequences  that  flow  from  that!  Would  the  rest  of  the 
articles  be  valid  ?  The  consideration  for  the  articles,  which  was  marriage,  had,  if 
I  may  use  the  expression,  already  been  paid,  and  so  far  as  it  bound  the  parties,  it 
was  totally  impossible  to  set  it  aside ;  it  could  not  be  recalled,  the  marriage  was 
binding  on  the  wife,  although  an  infant,  as  soon  as  the  ceremony  had  been  performed  ; 
and  although  it  may  be  perfectly  true  that  the  husband  would  not  have  entered  into  the 
marriage  contract  without  an  e.xpress  agreement  that  the  real  estate  of  the  wife  should 
be  settled,  yet,  although  it  turns  out  that  the  real  estate  is  excluded,  without  any 
fraud  or  anything  equivalent  to  fraud,  the  rest  of  the  contract  must,  in  my  opinion, 
stand,  and  this  Court  must  act  upon  it. 

If  authorities  were  wanted  for  this  proposition,  they  are  numerous.  They  come 
down  from  a  very  early  to  quite  a  late  period.  In  a  case,  Xorth  v.  An.^ell  (2  P.  Wms. 
618),  the  [577]  husband,  in  consideration  of  £500,  which  he  was  to  have  with  his 
wife,  agreed  that  she  should  have  a  power  of  appointing  £200  out  of  his  estate. 
Having  lived  together  fifteen  years,  she  died,  and  appointed  £200  to  certain  persons. 
The  appointees  under  her  will  sought  to  enforce  payment  against  the  husband.  The 
husband  resisted  it,  on  the  ground  that  of  the  £-500  he  had  never  received  more  than 
£300.  liut  the  Court  would  not  listen  to  that,  and  said  the  settlement  must  be 
executed  and  carried  into  eti'ect,  exactly  in  the  same  manner  as  if  he  had  received 
the  consideration,  and  that  the  principal  consideration  for  the  contract  \vas  marriage. 
This  is  gone  into  very  fully  in  Harvcij  v.  AMeij  (3  Atk.  607),  in  which  Lord 

I  Hardwicke  points  out  that  a  marriage  contract  cannot  be  set  aside,  or  i-escinded,  and 
for  this  reason  :  because  there  are  third  parties,  as  children  who  may  be  born,  who 
are  puichasers  under  the  contract,  and  it  is  totally  impossible  to  set  aside  the  con- 
tract as  regards  them.  For  that  reason,  in  the  case  of  marriage  contracts,  even 
though  the  relations  of  the  husband  or  wife  may  fail  in  the  performance  of  what  they 
have  covenanted  to  do,  still  that  will  not  invalidate  the  rest  of  the  contract,  where  it 
has  been  followed  by  marriage.  Perkins  v.  Thornton  (Ambl.  502),  is  to  the  same 
effect. 

There  is  also  Hoijd  v.  Lloyd  (2  Mylne  &  C.  192),  which  is  a  very  strong  case,  aud 
very  clearly  illustrates  the  proposition  laid  down  in  former  cases.  The  father  of  the 
husband  covenanted  to  pay  a  sum  of  money,  and  to  settle  land  on  the  husband,  wife 

i  and  issue  of  the  marriage  ;  in  consideration  of  which,  the  father  of  the  lady  contracted 

I  to  settle  lands  antl  pay  a  sum  of  money  in  [578]  like  manner.  There  were,  no  doubt, 
several  and  independent  covenants,  one  in  consideration  of  the  other ;  but  the  great 
consideration  was  marriage.     The  marriage  took  ett'ect ;  the  father  of  the  lady  failed 

I  to  perform  his  part  of  the  covenant,  and  it  was  not  possible  to  enforce  it.  It  was 
nevertheless  held  that  the  father  of  the  husband  was  bound  to  perform  his  part  of  the 
covenant,  and  that  he  must  complete  it.  The  principles  laid  down  in  those  cases 
establish  very  clearly  that  so  far,  at  all  events,  as  purchasers  are  concerned,  the 
contract  must  be  carried  into  effect,  and  will  be  enforced. 

Then  it  is  contended  that  although  this  may  be  true  as  relates  to  purchasers,  it 
does  not  apply  to  volunteers  under  a  settlement ;  and  that,  in  point  of  fact,  the 
appointees  of  the  wife  are  volunteers  under  the  settlement.  I  think  it  unnecessary  to 
inquire  how  far  this  Court  would,  at  the  instance  of  one  party  to  a  marriage  contract, 
after  the  marriage  had  taken  place,  order  a  settlement  to  be  executed  in  conformity 
with  the  articles  in  favour  of  some  collateral  person,  who  was  not  within  the  con- 
sideration of  marriage.  It  is  not  necessary,  in  my  opinion,  to  consider  that  question 
in  this  case.  It  is  undoubtedly  true  that  there  are  many  cases  in  which  one  person 
may,  for  value,  contract  with  another  to  confer  a  benefit  upon  a  third  person,  who 
has  contributed  no  portion  of  the  consideration.  That  species  of  contract  is  binding 
between  the  parties  (see  Colyear  v.  Muhjrave,  2  Keen,  81),  and  if  any  authority  were 
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wanted  for  that  principle,  it  will  be  fount!  to  be  clearly  recognized  l\v  the  Lord  Justice 
Knight  Bruce,  in  the  case  of  Dannpoi/  v.  bishopp  (2  Vou.  <V-  Coll.  (C.  C.)  4")),  in  which 
there  is  a  dictuui  to  that  effect.  I  do  not,  however,  think  [579]  it  necessarj-  to 
consider  that  (juestion  upon  the  present  occasion. 

The  case  of  Savill  v.  .S'«/-)7/  (2  Colly.  721)  determined  that  where  parties  enter  into 
a  marriage  contract,  which,  by  reason  of  the  course  of  events,  failed  with  respect  to 
the  acts  to  be  done  by  the  wife,  the  acts  contracted  to  be  done  l>y  the  husband  should 
not  be  held  binding  upon  him,  so  far  as  collaterals  were  concerned,  who  were  not 
within  the  scope  of  the  marriage  contract.  That  is  the  general  effect  of  the  case. 
There  the  ca.se  was  to  this  effect — the  husband,  on  his  marriage,  settled  all  the 
personal  property  of  the  wife,  and  the  wife  agreed  to  settle  her  land  when  she  came 
of  age.  The  marriage  took  effect,  but  she  died  an  infant,  and  there  was  no  issue  of 
the  marriage.  The  heir,  who  was  also  one  of  the  next  of  kin,  insisted  that  the  land 
was  not  bound,  and  this  the  Court  held  to  be  the  case.  But  she  also  claimed  an 
interest  in  the  personal  estate,  under  the  ultimate  limitation  in  the  settlement  ;  the 
Court,  however,  held  that  the  next  of  kin,  who,  in  a  sense,  were  volunteers,  could  not 
be  allowed  to  claim  the  benefit  of  part  of  the  contract  against  the  husband,  who  was 
not  permitted  to  have  the  benefit  of  the  whole  of  it,  and  that,  as  against  the  volunteers, 
he  was  entitled  to  compensation,  out  of  the  personal  estate,  for  the  loss  of  the  interest 
in  the  real  estate  which  the  marriage  articles  purported  to  give  him. 

That  brings  me  to  consider  this  question,  are  the  appointees  purchasers  or 
volunteers  under  this  settlement  '  The  appointees  are  not  persons  named  in  the 
articles ;  they  do  not  take  as  persons  named  in  favour  of  whom  the  contract  is  made. 
The  next  of  kin,  it  [580]  may  be  said,  do  so,  for  the  property  is  limited  in  this  way 
after  the  death  of  the  survivor  to  the  children  of  the  marriage,  and  in  default  of 
children,  as  the  wife  shall  appoint,  and  in  default  of  appointment,  to  the  next  of  kin, 
as  if  the  wife  had  died  unmarried  ;  thereby  excluding  the  husband,  who  would  have 
been  entitled,  by  force  of  law,  in  case  the  property  had  been  treated  as  that  of  the 
wife.  In  that  case,  therefore,  it  may  be  said  that  the  next  of  kin  are  persons  named, 
who  are  to  take  under  the  marriage  contract,  in  a  particular  event,  but  who  are  not 
within  the  consideration  of  marriage.  But  the  appointees  are  not  so  ;  thev  take  by 
virtue  of  the  gift  of  the  wife.  The  wife  is  within  the  consideration  of  marriage,  and 
she  contracts  that  in  consideration  of  the  marriage,  she  shall  be  at  liberty,  in  case 
there  should  be  no  issue  of  the  marriage,  to  deal  with  the  money  as  she  shall  think 
fit,  by  appointment  by  will.  It  is  a  contract  entered  into  by  her  for  her  own  benefit, 
the  consideration  of  which  is  marriage.  In  one  sense  the  appointees  are  volunteers, 
that  is  to  say,  they  are  volunteers  as  between  her  and  themselves,  but  they  take  by 
virtue  of  a  gift  made  by  one  who  is  not  a  volunteer  but  a  purchaser,  and  therefore  as 
between  themselves  and  the  husband,  they  are  not  volunteers,  but  they  claim  under, 
and  stand  in  the  situation  of  a  purchaser. 

I  may  illustrate  the  distinction  which  I  take  by  another  similar  instance.  Suppose, 
vuider  a  contract  of  marriage,  a  son  had  acquired  a  vested  interest,  which  he  might 
ilispose  of  upon  attaining  twenty-one,  and  that  he  had  by  will  given  it  to  A.  B. 
A.  B.,  no  doubt,  if  he  had  been  named  in  the  settlement  as  the  person  to  take  in 
default  of  appointment,  would  have  been  a  volunteer ;  but  as  he  takes  under  the  will 
of  a  child,  who  is  a  purchaser  under  the  marriage  settlement,  he  [581]  stands  in  the 
shoes  of  the  person  under  whose  appointment  he  takes,  and  is  therefore  entitled  to 
stand  in  the  situation  of  a  purchaser.  In  my  opinion,  therefore,  although  the  case  of 
Saiill  V.  Sarin  might  have  applied  if  Mrs.  Campbell,  in  this  case,  had  died  without 
making  any  appointment,  and  might  have  applied  as  against  the  next  of  kin,  it  does 
not  apply,  as  against  the  appointees,  taking  by  virtue  of  the  appointment  of  the  wife, 
who  contiacted  for  that  power  for  her  own  benefit,  and  is  a  purchaser  under  the 
settlement,  and  which  appointees  stand  in  her  place.  It  appears  to  me  that  this  case 
depends  very  much  on  the  same  question,  viz.,  whether  the  marriage  articles  are  valid 
or  not,  and  whether  the  Court  could,  after  the  marriage,  have  carried  them  into 
effect,  by  directing  a  settlement  of  the  rest  of  the  property,  omitting  the  real  estate 
of  the  wife,  or  whether  she  could  have  been  compelled  to  elect,  either  to  settle  the 
real  estate,  or  to  give  up  the  benefits  in  the  personal  estate,  for  which  .she  had  con- 
tracted with  her  husband,  and  forego  the  other  advantages  which  she  would  have 
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obtained.  Excluding  any  question  of  misrepresentation,  which  might  vary  the  case, 
the  wife  could  not,  in  my  opinion,  in  such  a  case,  have  been  put  to  her  election,  and 
I  think  this  point  is  involved  in  the  question  whether  the  settlement  was  a  good  one 
or  not.  By  whom  could  she  have  been  put  to  her  election  .'  Could  the  husband  have 
called  upon  her  to  elect  either  to  settle  her  real  estate  or  renounce  the  benefit  of  his 
covenant,  by  which  he  had  contracted  that  certain  money  should  go  to  the  issue  .'  I 
have  already  shewn  that  he  could  not  do  so,  so  as  to  affect  the  issue  of  the  marriage. 
Could  she  have  done  so,  so  as  to  afiect  herself  and  her  own  interests,  provided  there 
had  been  no  issue  of  the  marriage?  I  am  of  opinion  that,  both  upon  principle  and 
authority,  she  could  not,  and  the  [582]  case  of  Frank  v.  Frank  (3  Myl.  i^  Cr.  171),  to 
which  1  shall  presently  refer,  and  another  case,  seem  to  establish  that  proposition. 
Still  less,  even  if  the  question  of  election  had  arisen,  could  she  have  been  said  to  have 
elected  without  having  been  aware  of  the  circumstance,  and  without  knowing  all  the 
facts  which  related  to  the  case. 

The  case  to  which  I  was  referred,  and  which  was  very  strongly  insisted  on,  as 

foverning  the  present,  was  Ardesoife  v.  Bcnnet  (2  Dick.  463),  but  I  am  at  a  loss  to  see 
ow  it  bears  on  this  case. 

Ardesoife  v.  Bcnnet  {Diul.)  was  a  case  of  this  description  : — In   the  first   place, 

it  was    not  the  case  of   a  wife  electing   to  take  anything  as  between   herself  and 

her  husband.     It  was  no  case  of  that  description  at  all.     The  question  did  not  arise 

upon  a  marriage  contract,  or  upon  any  question  which  related  to  persons  claiming 

;  under  or  by  virtue  of  a  marriage  contract.     The  facts  of  the  case  were  these  : — A 

;  person  of  the  name  of  Wilson  bought  a  copyhold  estate,  and  immediately  after  he  had 

I  bought  and  paid  for  it,  he  made  his  will,  by  which  he  left  the  copyhold  estate  to  his 

[I mother;  he  left  a  legacy  of  £5000  to  his  sister,  who  was  his  heiress  at  law  and  a 

i  married  woman,  and  he  left  it  to  her  for  her  separate  use,  with  certain  directions  that 

she  should  have  a  power  of  appointment  over  it,  and  that  if  she  did  not  appoint  it,  it 

'■  should  go  to  her  next  of  kin.     He  died  immediately  after  having  made  the  will,  and 

j  as  he  died  befoi'e  being  admitted  to  the  copyhold,  the  will  was  inoperative,  and  did 

not  pass  the  copyhold.      What  took  place  on  the  death  of  the  son  was  this:  the 

mother  was  immediately  put  into  [583]  possession  of  the  copyhold,  she  was  admitted, 

the  daughter  took  the  £.5000,   and    this   continued    for  five   years,   and    then   the 

daughter  died,  leaving  a  son,  who  was  the  heir  of  the  testator,  and  thereupon,  the 

I  father,  as  the  guardian  of  the  son,  procured  himself,  or  his  son,  to  be  admitted,  and 

excluded  the  mother.     A  bill  was  then  tiled  in  this  Court ;  and  it  was  held,  in  that 

-I   to  of  circumstances,  that  the  sister,  who  during  her  life  was  the  heir  at  law,  had 

1  I  1  ted  to  take  the  legacy  and  not  to  take  the  land.     Xo  doubt  she  was  a  married 

\\niiian  at  the  time,  but  she  was  not  a  married  woman  so  far  as  regarded  the  legacy, 

fui  the  legacy  was  expressly  given  to  her  for  her  separate  use,  and  she  had  the  power 

iof  disposing  of  it  exactly  in  any  manner  she  thought  fit.     This  Court  no  doubt  would 

;not  have  allowed  her  to  take  the  legacy  and  the  land,  and  the  legacy  being  of  greater 

jvalue  than  the  land,  it  was  held  there  had  been  a  concluded  election,  and  that  all  the 

i  parties  were  bound. 

I  I  do  not  see  in  what  way  that  case  can  be  treated,  as  affecting  the  question  of 
I  whether  a  husband  and  wife,  after  coverture,  can  by  contract  between  them,  vary  the 
oiarriage  articles,  and  so  give  the  husband  something  which  possibly  he  would  not 
Ihave  given  up,  unless  he  had  expected  to  receive  something  from  another  quarter, 
iwhich  he  did  not  receive. 

The  case  of  Frank  v.  Frank  (3  Myl.  Si  Cr.  171),  appears  to  me  to  be  very  clear  and 
iialinct  upon  this  point.  Frank  v.  Frank  was  the  case  of  a  married  woman,  who 
iluring  the  coverture  had  agreed  to  take  a  jointure  from  her  husband,  in  lieu  of  dower. 
jA.fter  his  death,  it  was  held  that  she  had  not  the  contracting  power  to  do  so  ;  that  she 
|;ould  not  elect  to  take  jointure  in  lieu  of  her  com-[584]-man  law  right  to  dower,  and 
iiccordingly  that  the  arrangement  was  not  binding  upon  and  in  no  degree  affected 
;ier. 

There  is  a  case,  reported  very  shoitly,  and  not  very  distinctly  as  to  all  the  points, 
vliich,  as  far  as  it  goes,  seems  to  be  clear  u])on  this  (juestion  ;  it  is  Hancork  v.  Hancock 
i2  N'ern.  (JU5)  and  it  was  a  case  of  this  description  :  the  marriage  articles  expressly 
j.greed  that  the  wife  should  have  the  power  to  take  the  sum  of  £3000,  if  she  thought 
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tit,  or  in  default  of  her  taking  it,  £400  a  year  should  be  settled  upon  her  and  the  issue 
of  the  marriage.  The  case  says,  that  she  elected  to  take  the  £3000,  nevertheless,  at 
the  instance  of  the  children,  that  was  set  aside,  and  a  settlement  of  £400  a  year,  upon 
the  wife  and  children  was  decreed,  I  presume,  upon  giving  up  the  £3000,  although 
that  does  not  appear  by  the  report  of  the  case. 

That  shews  very  clearly  that  there  could  be  no  power  to  contract  as  against 
persons  who  are  purchasers  under  a  settlement,  nor  does  it  appear  to  me  that  there 
is  a  power  to  contract  as  between  the  husband  and  wife  in  such  a  matter  as  this 
relates  to. 

Therefore,  not  in  the  slightest  degree  impeaching  the  authority  of  Savill  v.  Sarill, 
but  on  the  principle  that  this  contract  is  a  l)inding  and  valid  contract,  in  consideration 
of  marriage,  which  is  the  primary  and  great  consideration  which  binds  the  whole 
contract,  and  all  the  parties  to  it,  I  am  of  opinion  that  it  cainiot  be  varied  subsequently, 
and  that,  consequently,  the  appointees  who  take  under  the  gift  of  the  wife,  who  was  a 
purchaser,  are  entitled  to  the  benefits  which  they  so  claim,  [585]  that  no  case  of 
election  arose,  and  that  no  election  was  made,  and  therefore  I  shall  make  a  declaration 
to  carry  into  effect  the  view  which  I  have  expressed  with  respect  to  this  part  of  the 
case. 

[585]     IxniLBY  v.  Ajicotts.     March  7,  14,  18.56. 

[S.  C.  2.5  L.  J.  Ch.  769 ;  2  Jur.  (X.  S.)  556  ;  4  AV.  R.  433.] 

A  contingent  estate  in  fee  under  a  shifting  clause  may  be  devised  both  by  the  old  and 
new  law. 

Devise  of  estate  X.  to  A.  in  fee,  with  an  executory  shifting  limitation  to  B.  and  her 
heirs,  in  the  event  of  A.  becoming  entitled  to  another  estate,  Y.  B.  died  first, 
and  her  estate  descended  on  C,  her  heir,  who,  by  his  will  in  1851,  made  a  general 
devise  of  his  real  estate.  Some  months  after  his  death,  the  event  took  place  on 
which  the  X.  estate  was  to  shift  from  A.  to  B.  Held,  that  the  estate  X.  passed  by 
C.'s  will,  and  did  not  descend  either  to  the  heir  of  B.  or  of  C. 

In  1795  a  settlement  was  made,  by  which  "  the  Kettlethorpe  estate  "  was  settled 
in  a  manner  which  it  is  not  necessary  to  state  in  detail.     (But  see  21  Beav.  568.) 

In  1808  Frances  Buckworth  devised  "the  Harrington  estate"  to  Augusta  Ingilby 
in  fee,  with  an  executory  devise  over  to  her  sister,  Diana  Campbell,  in  fee,  in  the 
event  of  Augusta,  in  her  lifetime,  coming  into  actual  possession  of  the  Kettlethorpe 
estate  under  the  settlement  of  1795. 

AVhat  happened  was  this:  Diana  Campbell  died  in  1841,  without  leaving  issue. 
Her  real  estates  thereupon  descended  on  her  brother  and  heir  at  law.  Sir  William 
Ingilby.  He  died  without  issue,  in  May  1854,  having  by  his  will,  dated  in  1851, 
devised  his  residuary  real  estate  to  trustees  for  sale,  but  the  Kettlethorpe  estate 
thereupon  descended,  under  the  limitations  contained  in  the  settlement  of  1795,  on 
his  sister,  Elizabeth  Ingilby.  She  died  unmarried  in  June  1854,  and  the  Kettlethorpe 
estate  thereupon  passed,  under  the  settlement  of  1795,  to  Augusta;  and  under  the 
.shifting  clause  in  the  will  of  1808,  "  the  Harrington  estate "  passed  to  the  represen- 
tatives of  Diana,  in  fee.  The  question  was,  whether  the  contingent  interest,  which 
in  1841  descended  to  [586]  Sir  William  from  his  sister  Diana,  and  came  into  posses- 
sion after  his  death,  and  in  June  1854,  had  or  had  not  passed  by  his  will. 

The  Plaintiffs  were  the  devisees  under  the  will  of  Sir  William  Ingilby.  The 
Defendants  were  the  co-heirs  at  law  of  Sir  William  Ingilby  and  of  Diana  Campbell. 

Mr.  K.  Palmer  and  Mr.  H.  R.  Young,  for  the  Plaintiffs.  Possibilities  are  devisable, 
and  pass  by  descent ;  Gomllille  d.  Guniall  v.  H'ooil  (Willes,  211) ;  Jones  v.  Fernj  (3  Term 
Rep.  88) ;  and  contingent,  springing^and  executory  uses  are  also  both  descendible  and 
devisable;  Selwin  v.  Sehcin  (1  W.  Blackst.  222,  251);  Paterson  v.  Mills  (19  Law  J., 
Ch.  310);  Fearne's  Cont.  Rem.  (8th  ed.)  (pp.  368,  371).  The  heir  of  a  purchaser, 
though  never  in  possession,  can  devise  the  estate ;  Doe  v.  Martijn  (8  Barn.  &  Cr.  510); 
therefore  the  Harrington  estate  passed  to  the  Plaintiffs  under  the  will  of  Sir  William 
Ingilby.     They  also  cited  3  &  4  Will.  4,  c.  106,  s.  2. 
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Mr.  Lloyd  and  Mr.  Dickinson,  in  the  same  interest.     If  an  interest  in  an  estate 

is  descendible,  it  is  devisable.     Now  it  is  admitted  on  both  sides  to  be  descendible, 

for  the  Defendants  claim  it  as  heirs  by  descent.     Diana  could  herself  have  devised 

her  interest ;  then  what  was  there  to  prevent  its  being  devised  in  the  interval  between 

her  death  and  that  of  Elizabeth  by  the  parties  in  whom  it  was  then  vested  in  interest ! 

The  only  possibilities  which  are  incapable  of  passing  by  will  are  those  without  an 

interest,  as  the  spes  siiccessianis  of  the  heir.     They  cited  Mour  v.  Hawkins  (2  Eden,  342). 

The  .Soi.icitor-Gener.al  (Sir  K.  Bethell)  and  Mr.  Cairns,  [587]  contra.     No  doubt, 

an  interest  in  an  estate  which  is  descendible  is  also  devisable,  but  Sir  William  Ingilby 

had  no  interest  in  this  estate  which  was  descendible  to  his  own  heirs.     Under  the 

old  law,  the  descent  was  traced  from  the  person  last  seised,  when  the  estate  was  of 

such  a  nature  that  seisin  could  be  had  of  it ;  thus,  in  regard  to  estates  in  remainder 

or  reversion,  the  descent  was  traced  to  the  last  purchaser ;  Watkins  un  Descents  (p. 

120).     The  rule  of  descent  "  requires  that  a  person  who  claims  a  fee-simple  by  descent 

from  one  who  was  first  purchaser  of  the  reversion  or  remainder  expectant  on  a  free- 

!  hold   estate,   must    make   himself  heir   to  such    purchaser   at  the    time   when    that 

I  reversion  or  remainder  falls  into  possession;"  Fearne,  Cont.  Rem.  8th  ed.  (p.  561). 

Thus  in  Goodright  v.  Searle  (2  Wilson,  29),  a  testator  devised  lands  to  his  son  G. 

in  fee,  but  if  he  died  under  twenty-one,  &c.,  to  P.  (the  testator's  mother)  in  fee.     P. 

,  died,  and  afterwards  G.  died   under  twenty-one,  &c.     It  was   held  that  the  lands 

j  vested  in  that  person  who  was  heir  at  law  of  P.  (the  first  purchaser)  at  the  time  the 

'Contingency  happened.     So  in  Goodtiile  d.  Vincent  v.  Uldte  (15  East,  174).     Upon  a 

devise  in  trust  for  the  testator's  only  daughter  M.  "till  she  arrived  at  the  age  of 

twenty -one  ;"  and  in  case  of  M.'s  death  "before  she  arrived  at  twenty-one,"  then  to 

B.  his  wife  :  it  was  held  that  B.  the  mother,  took  an  executory  devise  in  fee,  which 

upon  her  death,  descended  to  the  daughter :  upon  whose  death,  under  twenty-one, 

Ithe  fee  which  she  had  ex  parte  pateind  during  her  life  descended  to  her  heirs  ex  parte 

maternd. 

When  the  estate  of  Diana  fell  into  possession,  in  [588]  June  1854,  her  heir  at  law 

at  that  time,  and  not  the  heir  at  law  of  Sir  William  became  seised  ;  Doe  v.  Hutton 

(3  Bos.  &  Pul.  643).     The  estate  was  not  descendible  to  the  heir  of  Sir  William,  and 

!  therefore  was  not  devisable  by  him.     The  Statute  of  Wills  only  enables  the  testator 

'  to  devise  interests  which,  in  default  of  devise,  would  have  descended  to  his  own  heirs. 

'  Here  the  estate  could  not  have  descended  to  the  heir  of  Sir  William,  l)ut  must  have 

devolved  on  the  heir  of  Diana,  consequently  he  had  no  descendible  interest  in  the 

I  estate,  and  therefore  could  not  devise  it.     It  is  also  to  be  observed  that  Sir  William 

[could  never  ])ersonally  have  inherited  this  interest,  for  it  could  only  take  efiect  on  his 

;0wn  death,  and  practically  he  could  only  take  by  surviving  himself.     The  case  bears 

isome  analogy  to  JJtil/eiiei/  v.  Day  (IG  Beav.  33),  in  which  it  was  held,  that  a  husband 

I  cannot   assign   a  reversionary  interest  of   his  wife  in  leaseholds  which   cannot  by 

possibility  vest  in  possession  during  the  coverture. 

They  also  referred  to  3  &  4  Will.  4,  c.  106,  s.  2. 

Mr.  Baily  and  Mr.  Nalder,  for  Mr.  and  Mrs.  Amcotts.  There  is  no  authority 
to  shew  that  Sir  William  couhl  have  de\isod  this  interest.  By  the  old  law,  it  was 
I  not  descendible  to  the  general  heir  of  Sir  William,  but  to  the  heir  of  Diana.  If  it 
iwas  not  descendible  to   his  general   heir,  it  was  not  devi.sal)le  by  him:    both   are 

foverned  by  the  same  principle,  and  he  could  not  devise  away  from  the  heir  of  Diana, 
'he  statutes  3  vV  4  Will.  4,  c.  lOfi,  and  1  Vict.  c.  26,  s.  3,  rather  strengthen  this  view  ; 
ithe  principle  is  this  :  that  all  that  will  pass  from  the  testator  to  his  heir  or  executor 
may  l)o  disposed  of  by  his  will  also. 

[589]  Mr.  Selwyn,  for  De  Morlot  and  wife,  cited  6  Cruise,  Digest,  4th  ed.  (p.  26). 
Mr.  Longworthy,  for  other  parties. 
Mr.  Wickens,  for  the  trustees. 

U'riijht  v.  U'ri'jht  (1  Ves.  sen.  410),  and  Doe.  d.  Calkin  v.  Tomldnson  (2  Maule  &  S. 
165),  were  also  referred  to. 
Mr.  R.  Palmer,  in  repl}'. 

The  M.vsTEit  ov  the  Rolls  reserved  judgment. 

March  14.     The  Master  ok  the  Koli..s  [Sir  John  Romilly].     This  case  proceeds 
in  a  great  measure  upon  the  same  transactions,  and  relating  to  the  same  family,  as  the 
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former  case  {Campbell  v.  Iinjilbi/,  ante,  p.  567) ;  but  this  case  is  much  Ciisier  than  the 
last,  and  it  presents  no  ditticulty,  in  my  opinion,  either  in  principle  or  authority. 

The  stiite  of  the  case  is  this :  By  a  settlement  made  of  the  Kettlethorpe  estates, 
on  the  marriage  of  Sir  William  Iiigilby  on  the  lOth  of  November  1795,  the  Kettle- 
thorpe estate  was  settled  to  Sir  William  Ingilby  for  life,  with  remainder  to  his  tiist  and 
other  sons  in  tail  male,  with  remainder  to  his  daughters  as  tenants  in  common  in  tail, 
and  then  with  similar  limitations  to  his  sister  Elizabeth.  In  default  of  issue  by  her, 
similar  limitiitions  in  favour  of  his  sister  Augusta;  and  on  failure  of  issue  by  her, 
similar  limitiitions  in  favour  of  [590]  his  daughter  Diana,  and  so  on.  In  If^O.s  Mrs. 
Buckworth,  who  was  possessed  of  two  estates  called  the  Harrington  and  the  Fislieitoii 
estates,  left  the  property  in  this  manner : — She  gave  it  to  Augusta  in  fee,  with  a 
shifting  clause  or  an  executory  devise,  directing  that  if  Augusta  should  ever  come 
into  actual  possession  of  the  Kettlethorpe  estate,  thereupon  her  estate  in  the  Fishcrton 
and  Harrington  estates  should  cease,  and  the  esUite  should  go  over  to  her  next  sister 
I)iana.  And  she  gave  a  similar  direction  if  Diana  came  into  possession  of  the  Kettle- 
thorpe estates  that  her  estates  should  go  over  to  Julia,  and  in  the  same  manner  as  to 
Constance.  In  1841  Diana  died  without  issue,  and  without  ever  having  been  in 
possession  of  the  Kettlethorpe  estates.  The  consequence  was  that  the  executory 
devise,  so  far  as  she  was  concerned,  could  not  take  effect  to  deprive  her  of  any  interest, 
but  it  would  become  an  indefeasible  interest  in  her  if  it  ever  vested  in  her  at  all. 
This  was  an  executory  devise,  and  "she  left  Sir  William  Ingilby,  her  brother,  her  heir 
at  law.  He  died  in  May  1854,  without  leaving  any  children  surviving  him,  and  there- 
upon Elizabeth  entered  into  possession  of  the  Kettlethorpe  estates. 

Upon  the  death  of  Sir  William  Ingilby  the  present  claimants  and  Elizabeth  were 
his  co-heirs  at  law,  being  either  sisters  or  the  issue  of  sisters.  Elizabeth  died  on  the 
15th  of  June  1854,  and  thereupon  Augustii  came  into  possession  of  the  Kettlethorpe 
estates,  and  the  executory  devise  took  effect  in  Diana  and  her  heirs,  Diana  being  then 
dead  the  claimants  were  her  heirs  at  law. 

The  question  is,  whether  this  estate  passed  under  the  will  which  Sir  William 
Ingilby  made  ;  and  I  have  not  the  slightest  doubt  it  passed  by  his  will.  The  [591] 
question  is,  whether  Sir  William  Ingilby  had  power,  by  deed  or  will,  to  dis])o.se  of 
this  executory  interest  which  was  vested  in  Diana,  and  which  had  descended  to  him 
as  heir  at  law.  It  is  admitted  in  argument  that  what  is  descendible  is  devisable; 
that  a  property  that  can  descend  can  pass  by  will ;  but  then  it  is  said  that  this  was 
not  descendible  in  the  sense  in  which  that  word  is  used  as  applicable  to  wises  of  this 
description ;  namely,  that  although  it  was  descendible  to  heirs,  yet  it  was  not 
descendible  to  the  heirs  general  of  Sir  William  Ingilby,  but  that  it  was  descendible, 
in  fact,  to  the  heirs  of  Diana,  if  there  were  a  distinction  between  them  ;  that  the 
persons  who  would  take  would,  in  fact,  take  it  oidy  as  the  heirs  of  Diana  ;  and 
that,  therefore,  it  was  not  descendible  in  such  a  sense  as  to  give  him  the  power  of 
devising  it. 

In  my  opinion  the  word  is  used  in  this  sense:  that  the  word  "descendilile "  is 
applicable  to  what  is  the  quality  of  the  estate  or  interest  in  its  inception,  and  that  if 
it  is  descendible,  then  it  is  a  descendible  interest  throughout  the  whole  line  of  persons 
who  take  it  and  all  the  limitations ;  and  that  this  was  a  descendible  or  devisable 
interest  in  Diana  in  fact  is  not  disputed  ;  it  is  settled  by  a  great  variety  of  cases,  and 
it  is  really  not  at  all  a  matter  in  dispute.  She  died  in  1841.  This  interest,  such  as 
it  was,  then  passed  from  her  to  her  heir  at  law,  and,  in  my  opinion,  it  passed  to  her 
heir  at  law  exactly  in  the  same  way  as  it  came  from  her.  It  was  not  affected  or 
altered  by  the  transmission.  It  was,  in  point  of  fact,  a  descendible  and  devisable 
interest  in  her,  and  if  so  it  was  the  same  thing  in  him.  I  look  at  it  both  under  the 
old  law  and  utider  the  new  law ;  that  is  how  it  may  be  varied  by  the  statute  altering 
the  law  of  inheritance,  which  passed  in  the  [592]  third  and  fourth  years  of  the  reign 
of  King  William  the  Fourth,  and  how  it  was  before  that  time. 

It  is  said,  undoubtedly,  that  if  Sir  William  Ingilby  had  died  intestate  this  interest 
would  have  passed  to  the  heir  of  Diana,  and  not  to  the  heir  of  Sir  William  Ingilby. 
That  undoubtedly  is  true  ;  but  this  does  not,  in  my  opinion,  make  any  difference.  By 
the  law  before  the  Statute  of  Inheritance,  in  matters  which  were  capable  of  seisin,  it 
was  always  traced  back  to  the  person  last  seised  ;  but  in  estates  incapable  of  seisin, 
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such  as  remainders  and  reversions,  it  was  traced  back  to  the  last  purchaser,  and  thus 
it  is  contended  that  as  this  interest  was  not  descendible  to  the  heir  of  Sir  William 
Ingilbj',  it  was  not  devisable  by  him. 

It  is  to  be  observed  to  what  this  would  lead.  I  suggested  the  difficulty  to  Mr. 
Solicitor-General  when  he  was  arguing  it  before  me,  but  met  with  no  satisfactory 
answer. 

The  rule  of  descent  is  not  confined  to  contingent  interest,  for  vested  interests  in 

remainder  and  reversion   are   exactly  in   the   same  situation,  and  yet  no  one   ever 

supposed  that  a  person  who  became  entitled,  l)y  descent,  to  a  vested   interest  in 

'  remainder,  or  to  a  reversion  e.xpectant  upon  the  decease  of  a  tenant  for  life,  was 

totally  unable  to  dispose  of  such  interest  either  by  deed  or  by  will,  or,  in  other  words, 

'•  was  unable  to  grant  or  devise  it.     The  argument  for  the  Defendants  has  not  pointed 

I  out  any  distinction  between  contingent  or  vested  interests,  nor,  in  fact,  did  their 

:  argument  atiect  to  do  so,  and  the  argument  fails  unless  it  goes  to  this  extent — that 

;  if  theie  had  been  a  vested  reversion  in  fee  in  Diana,  expectant  upon  the  determina- 

I  tion  cif  the  pre-[593]-vious  life-estate,  which  had  not  fallen  into  possession  during  her 

(  life,  and  had  not  been  disposed  of  by   her,  then,  under  the  old   law.  Sir  William 

Ingilby,  her  heir  at  law  at  her  death,  could  not  have  disposed  of  it  cither  by  deed  or 

will :  a  doctrine  which  is  not  only  directly  opposed  to  all  authority,  but  which   is 

inconsistent  with  every  principle  of  real  property.     In  fact,  under  the  old  law,  there 

I  really  could  be  no  question  respecting  it,  and  Mr.  Solicitor-Cxeneral  admitted  it  to  be 

!  80,  and  felt  the  difficulty  very  strongly.     I  admit  that   Mr.  Baily  felt  that  if  he 

I  admitted  that,  he  admitted  the  whole  case  against  him  ;  and  he  was  compelled  to 

[  contend  that,  even  under  the  old  law,  it  would  not  have  that  effect.     But  in  point  of 

I  fact,  this  admission  and  this  refusal  to  admit,  in  my  opinion,  merely  shew  the  extreme 

i  difficulty  that  counsel  are  under  when  they  are  compelled  to  argue  a  case,  in  support 

.  of  which  there  is  so  little  real  argument  to  be  given. 

How  does  the  matter  stand  under  the  new  statute  1     The  statute  of  the  3d  it  4th 
i  Will  4,  c.  106,  lays  down  this  :  the  law  was  different  on  the  subject,  as  I  have  already 
I  said,  in  those  cases  in  which  there  was  a  seisin  of  property,  and  in  those  cases  in 
which  there  was  no  seisin,  and  it  was  considered  very  desirable  to  assimilate  the  law 
i  on  that  subject,  and,  accordingly,  the  new  statute  has  altered  the  law  of  inheritance 
j  in   this  respect,  and   has   endeavoured  to  a.ssimilate   the   law,  both   with  regard   to 
I  matters  capable  of  seisin,  and  the  law  as  applied   to  matters   incapable  of  seisin. 
I  Accordingly,  it  enacts  that  if  an  estate  in  po.ssession  descend  on  the  heir  of  a  purchaser, 
and  he  does  not  deal  with  it  in  any  manner  whatsoever,  and  then  dies  intestate,  it  will 
I  descend,  not  upon  his  heir  but  upon  the  heir  of  the  purchaser.     That  is  what  the 
I  statute  has  enacted.     The  recommendation  of  the  Keal  Property  [594]  Commissioners 
i  undoubtedly  was  that  the  law  should  be  assimilated  in  this  way,  that  the  heir  of  the 
!  last  person  entitled  should  l)e  the  person  to  take,  liut  the  Legislature  did  not  think 
fit  to  adopt  that  course,  but  enacted  that  it  should  always  be  referred  to  the  heir  of 
I  the  last  purchaser.     The  old  rule  undoubteilly  was  (and  that  was  referred  to  by  Mr. 
i  Solicitor-General)  seisina  facit  .tlijiilfm  ;  but  that  old   rule  is  put  an  end  to  by  the 
I  statute,  because  in  all  cases,  where  there  is  seisin  or  not,  it  makes  it  go  to  the  heir 
at  law  of  the  last  purchaser.     TTiercforc,  in  my  opinion,  this  statute,  if  it  has  any 
bearing  upon  the  case,  has  rather  a  bearing  unfavourable  to  the  Defendants,  for  it 
could  not  have  intended  to  prevent  a  person  who  inherited  an  estate  in  fee-simple  in 
possession  from  selling  or  devising  that  estate,  and  yet  it  is  argued  that  as  regards 
j  interests  which  are  incapable  of  seisin,  it  has  that  effect  by  taking  away  the  descend- 
ible character,  and  it  is  obvious  that  if  it  takes  away  the  deseendii)le  character  in  one 
case  it   takes  away   the  descendible  charactoi'  in   the   other  case.      The  answer  is, 
that  it  is  a  descendible  estate  in  both  cases,  l)ut  that  the  descent  is  traced  to  the 
heir  of  the  first  purchaser,  andj  not  the  heir  of  the  person  last  seised,  or  the  person 
jiast  entitled,  whether  it  be  a  matter  capable  of  seisin   or  a  matter  incapable  of 
seisin. 

The  question,  therefore,  in  my  opinion,  is  really  disposed  of.  But  if  there  were 
any  doubts  at  all  about  it,  it  appears  to  me  that  the  Wills  Act  (1  Vict.  c.  26)  disposes 
of  any  doubt  or  question  upon  that  subject,  for  the  third  section  expre.ssly  meets  this 
particular  case.      It  says,  "  It  shall  be  lawful  for  every  person  to  devise  all  real  estate 
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which  he  shall  be  entitled  to,  either  at  law  or  in  [595]  equit\',  at  the  time  of  his 
death,  and  which  if  not  so  devised,  bequeathed  or  disposed  of  would  devolve  upon 
the  heir  at  law  or  customary  heir,  as  if  he  became  entitled  by  descent  of  his  ancestor, 
executor,  or  administrator."  Therefore  it  exactly  meets  the  case.  It  is  not  merely 
those  cases  which  would  go  to  his  heir  at  law,  but  those  to  which  he  became  entitled 
by  the  descent  of  his  ancestor ;  and  the  latter  part  of  the  same  section  expressly 
extends  the  provision  and  the  power  of  devising  to  all  contingcTit,  executory  and 
other  future  interests  in  any  real  estate.  I  therefore  consider  that  this  question  is 
free  from  doubt,  that  it  is  settled  over  and  over  again  in  various  modes,  that  the 
contrary  cannot,  on  any  principle  of  law  or  equity  or  on  any  reported  decision,  be 
maintained,  and  that  the  devisees  under  the  will  of  Sir  William  Ingilby  must  take. 

The  only  other  question  is,  whether  the  words  of  Sir  William  Ingilby's  will  are 
sutticiently  large  to  carry  it ;  but  it  was  not  seriously  (argued  that  they  were  not 
sntticiently  large.  The  words  are,  "  all  his  real  estate  whatsoever  and  wheresoever," 
which  clearly  would  include  every  devisable  interest  which  he  had  in  real  estate,  and, 
in  my  opinion,  this  point  is  disposed  of. 

I  forbear  to  comment  upon  any  question  as  to  the  estate  being  such,  in  the  cases 
that  were  referred  to,  that  he  himself  never  could  have  had  any  benefit  personally  of 
this  devise,  by  reason  of  this  circumstance:  that  the  limitation  in  favour  of  Diana 
could  not  take  effect  until  after  his  death  and  the  failure  of  his  issue,  because,  in  my 
opinion,  though  such  a  circumstance  may  sometimes  be  made  use  of  in  construing 
the  meaning  of  a  testator  in  a  will,  where  he  gives  certain  directions,  yet  it  can  have 
no  ert'ect  whatever  in  qualifying  or  altering  the  interest  which  a  man  takes  in  law. 

[596]  Consequently,  I  am  prepared  to  make  a  declaration  that  the  devisees  of  Sir 
William  Ingilby  took  an  interest  in  the  Harrington  and  Fisherton  estates  upon  the 
death  of  Elizabeth,  when  Augusta  became  entitled  in  possession  to  the  Kettlethorpe 
estates. 

[596]    Frost  v.  Moulton.     March  19,  Aj>ril  4,  1856. 

Where  one  of  several  partners  agrees  with  a  stranger  for  a  sul>partnership,  it  is  not 
to  be  implied,  in  the  absence  of  any  agreement,  that  the  duration  of  the  sub- 
partnership  is  to  be  co-extensive  with  the  original  partnership. 

A.  and  B.  were  partners  for  four  years  in  the  K.  Mill,  and  A.  and  C.  were  sub- 
partners  at  will.  A.  put  an  end  to  his  sub-partnership  with  C.  They  afterwards 
met  and  A.  drew  up  this  document :  "  Mr.  C.  to  receive  three-sixteenths  of  the  K. 
Mill  during  the  present  partnership  of  A.  and  B.  ;  if  Mr.  C.  enters  into  any  other 
business  before,  to  renounce  his  interest  above  mentioned,  and  to  receive  £500  as  a 
quit  claim."  It  was  taken  to  a  solicitor  to  draw  a  formal  agreement,  who  said  it 
was  too  vague  to  act  upon,  and  [both  parties  differed  as  to  its  construction.  Held, 
that  it  was  not  a  final  concluded  agreement,  which  could  be  enforced. 
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In  this  case, 

Mr.  R.  Palmer  and  Mr.  Roxburgh,  appeared  for  the  Plaintiff. 

Mr.  Follett  and  Mr.  Southgate,  for  the  Defendant. 

Mr.  R.  Palmer,  in  reply. 

The  M.A.STER  of  the  Rolls  reserved  judgment. 

April  4.  The  Master  ok  the  Rolls  [Sir  John  Romilly].  This  is  a  suit  to 
obtain  an  account  of  partnership  transactions  from  the  11th  of  May  1850  to  the  20th 
of  November  1851,  and  also  to  have  the  benefit  of  an  agreement  of  20th  November 
1851,  by  virtue  of  which,  the  Plaintiff  alleges  that  he  either  retired  or  was  excluded 
from  the  partnership,  and  thereupon  became  entitled  to  £500.  The  case  depends 
wholly  on  the  evidence,  and,  in  my  opinion,  presents  little  difficulty. 

[597]  The  Defendant  and  Plaintiff,  before  1850,  had  carried  on  business  as  india- 
rubber  manufacturers  at  Kingston  Mills,  near  Bradford  in  Wiltshire.  The  Plaintiff 
had  no  interest  in  the  capital,  but  received,  by  parol  agreement,  one-fourth  of  the 
profits  as  a  remuneration  for  his  services.  This  arrangement  was  terminated  in  1850. 
In  May  1850  the  Defendant  entered  into  a  partnership  by  deed  with  three  persons  of 
the  name  of  Rider,  the  term  was  expressly  stated  to  be  for  four  years,  the  Defendant 
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took  thirteen-sixteenths  and  the  Riders  three-sixteenths  of  the  profits.     When  this 

had  been  concluded,  the  Plaintiff  and  Defendant  agreed,  by  parol,  that  the  Plaintiff 

should  become  a  partner  with  the  Defendant  in  his  shares  in  this  way  :  that  Plaintiff 

was  to  have  no  interest  in  the  capital,  but  that  he  was  to  have  three  of  the  Defendant's 

thirteen-sixteenths  of  the  profits. 

I         The  first  question  is  how  long  this  sub-partnership  was  to  last.     [His  Honor  here 

i    read  the  Plaintiff's  evidence.]    The  Plaintiff  now  contends  that,  in  the  absence  of  any 

I    stipulation  as  to  time,  the  agreement  between  him  and  Defendant  must  be  taken, 

I    either  by  operation  of  law  or  by  necessary  implication,  to  last  the  exact  time  of  the 

:    partnership  with  the  Riders.     It  is  difficult,  however,  to  understand  how,  in  the  face 

of  the  Plaintiff's  evidence  I  have  read,  he  can  maintain  this  claim.     The  evidence 

1    seems  pointedly  to  exclude  his  claim  being  put  on   the  ground  of  any  agreement, 

;   either  expressed  or  understood,  between  himself  and  the  Defendant.     It  is  obvious 

that  this  claim  is  wholly  incapable  of  being  supported.     The  law  has  no  operation  or 

;    effect  on  such  a  matter,  except  as  it  is  the  subject  of  contract ;  the  agreement,  what- 

I   ever  it  was,  and  that  alone,  l)iuds  the  parties.     It  might  possibly,  in  many  cases,  be 

i   inferred,  as  a  matter  of  evidence,  that  in  a  [598]  case  where  one  of  two  partners 

i  makes  a  sub-partnership  with  a  third   person  in  his  share  of   the  profits,  the  sub- 

';    partnership  is  to  be  co-extensive  with  the  original  partnership,  although,  unless  the 

'(  power  of  introducing  a  fresh  partner  was  stipulated  for,  by  some  express  clause  in  the 

il  partnership  articles,  or  sanctioned  by  the  other  of  the  two  original  partners,  it  would 

|i  be  difficult  to  see  how  he  could  be  bound.     But  this  sanction,  I  assume,  was  obtained 

ii  in  the  present  case.     Still  such  an  implied  duration  of  the  partnership  must  be  by 

ji  mutual  understanding  between  the  partners  ;  the  mere  fact  that  the  suijject-matter  of 

ji  the  partnership  has  a  particular  duration,  does  not,  as  a  matter  of  course,  create  that 

f  implication  in  the  absence  of  any  agreement,  express  or  implied.     This  is  laid  down 

I  in  Crawshaii  v.  ManJe  (1  Swanst.  495),  and  man}'  other  cases. 

I  The  only  question  here  is,  was  this  period  of  four  years  understood  by  both  Plain- 
1  tiff  and  Defendant,  to  be  the  period  of  the  partnership  between  them  ?  Both  Plaintiff 
1  and  Defendant  positively  swear  that  the  time  was  not  limited  ;  the  duration  of  the 
i  partnership  cainiot  be  both  limited  and  unlimited.  If  it  be  contended  that  the  diffi- 
)  culty  is  to  be  surmounted  by  saying  that  it  was  to  last  four  years  at  least,  and  as 
much  longer  as  they  pleased,  that  is  limiting  the  partnership  to  four  years,  beyond 
I  that  time  it  is  nothing,  it  merely  depends  on  the  will  of  the  parties.  The  further 
,  duration,  at  the  option  of  the  parties,  always  exists  in  the  case  of  a  partnership,  the 
1  duration  of  which  is  limited  to  a  fixed  period.  Here  it  is  expressly  sworn,  on  both 
sides,  that  it  was  not  limited.  It  is  impossible,  therefore,  to  admit  the  argument 
I  that,  in  spite  of  this  evidence  on  both  sides,  the  partnership  was  to  last  at  least  four 
i  years. 

This  being  the  state  of  things  on  the  14th  November  [599]  1S51,  the  Defendant 
I  writes  to  the  Plaintiff  to  put  an  end  to  the  arrangement;  thei-eupon  a  meeting  takes 
j  place  between  them  :  and  the  next  question  is,  whether  any  agreement  was  then 
j  come  to  between  them,  of  which  this  Court  can  now  give  the  Plaintiff'  the  benefit. 
I  The  Plaintiff'  and  Defendant  met  on  the  20th  November  1851  ;  the  Defendant 
1  wrote  a  memorandum,  which  is  I'^xhibit  (G),  and  gave  it  to  the  Plaintiff'  to  take  it  to 
j  Mr.  Bush,  the  solicitor  of  the  firm,  to  draw  up  in  the  shape  of  a  formal  agreement. 
I  Mr.  Bush  said  it  was  too  vague  to  act  upon,  and  that  he  must  see  the  Defendant  and 
f  obtain  instructions  from  him.  He  does  so,  and  prepares  another  and  distinct  docu- 
I  ment,  which  the  Plaintiff  objects  to.  Nothing  is  signed,  and  in  December  1851  the 
I  Plaintiff'  is  excluded  from  the  partnership.  The  question  here  is,  does  P^xhibit  (G) 
I  constitute  a  binding  agreement  on  both  parties,  which  this  Court  can  enforce  or  give 
j  the  Plaintiff'  the  benefit  of. 

It  is  in  these  words : — "  Mr.  Frost  to  receive  three-six! eenthss  of  the  Kiinj^ton  Mill, 

(luring  the  present  partnership  of  S.  .1/.  and  Company.     If  Mr.  Frost  enters  into  any  other 

j  business  before,  to  renounce  his  intere.4  abore  mentioned,  and  to  receive  X500  as  a  quit  claim." 

Was  this  an   agreement  buying  the  departure  of  the  Plaintiff"  from   the   existing 

partnership,  or  was  it  a  new  agreement  about  to  be  entered  into,  as  to  the  terms 

Ion  which  the  Plaintiff'  was  to  continue  or  become  a  partner  in   the  then   existing 

I  concern  ? 
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I  am  of  opinion,  both  from  the  contents  of  the  document  itself,  and  from  the 
evidence  of  the  parties,  that  it  was  not  the  former,  that  is,  an  agreement  by  which  the 
Piaintitt'  was  to  l)e  bought  out.  The  Phiintirt'  had  no  right  or  power  to  continue  in  the 
concern,  and  his  [600]  quitting  it  was  not  a  matter  which  it  was  necessary  to 
purchase.  It  formed  no  consideration,  and  the  Defendant  distinctly  swears  that  he 
never  withdrew  his  claim  and  assertion  of  right  to  dismiss  the  Plaintitf  from  the 
partnership.  Neither  is  it  put  by  the  Plaintiff,  in  his  evidence,  as  a  mode  of  purchas- 
ing his  absence  ;  he  treats  it  as  a  new  agreement  regulating  his  mode  of  continuing  in 
the  partnership,  and  superseding  the  old  one. 

Looking  at  it  in  the  latter  point  of  view,  viz.,  as  an  agreement  as  to  the  mode  in 
which  the  Plaintiff  should  continue  or  become  a  partner,  the  former  agreement  being  ' 
superseded,  the  ([uestion  i.s,  was  it  a  concluded  agreement,  or  was  it  a  mere  basis  for 
the  purpose  of  discussing  the  terms  of  an  agreement  to  be  entered  into  .'     The  docu- 1 
ment  itself  is  ambiguous  ;  the  Plaintiff  and  Defendant  disagree  as  to  the  construction  i 
to  be  put  on  it,  and  their  meaning  when  it  was  entered  into  ;  the  words,   "  other 
business,"  are  said  by  the  Defendant  to  mean  any  business  other  than  that  of  manu- 
facturing india-nibber.     The  Plaintiff  says,    it  means  any  business  other  than  that 
carried  on  at  the   Kingston   Mills.     On   the  evidence,   I   think  that  it  was   not  a 
concluded  agreement,  but  that  it  was  nothing  more  than  terms  agreed  on  between 
the  Plaintiff  and  Defendant,  as  a  basis  on  which  to  settle  the  terms  of  an  agreement, 
which  was  thereafter  to  be  settled  ;  but  which,  in  consequence  of  disagreement,  has 
never  been  settled.     It  was  nothing  more  than  a  settlement  of  the  footing  on  which 
they  were  to  treat. 

The  Plaintiff's  account  of  it  is  this  :  He  says,  our  differences  were  so  far  modified 
as  to  lead  to  terms,  which  were  reduced  into  writing.  It  was  not  signed,  it  does  not 
seem  by  either  party  to  have  been  treated,  at  [601]  the  time,  as  anything  concluded. 
The  Plaintiff  says  he  took  it  to  Mr.  Bush  as  instructions  for  an  agreement.  The 
Defendant,  in  his  evidence,  states  that  he  made  a  proposal,  which,  he  says,  was 
accepted  by  the  Plaintiff.  If  the  case  were  that  the  Plaintiff  had  accepted  the  agree- 
ment, according  to  the  Defendant's  construction,  and  came  now  for  the  performance 
of  it,  I  should  have  held  him  entitled  to  it,  and  the  Defendant  bound;  but  the  Plaintiff 
at  the  time  repudiated,  and  still  repudiates,  the  agreement,  according  to  the  construc- 
tion put  upon  it  by  the  Defendant ;  and  it  is  but  proper  to  observe  that,  according  to 
the  construction  which  the  Plaintiff  puts  on  it,  and  if  I  am  right  in  my  opinion  that 
the  first  agreement  was  not  limited  as  to  duration,  the  agreement  was  without 
consideration,  and  merely  gave  the  Plaintiff  a  right  to  receive  £.500  at  any  time  he 
pleased,  without  giving  anything  whatever  in  return  for  it. 

The  document  was  no  sooner  written  than  differences  arose  between  the  Plaintiff 
and  Defendant  as  to  the  terms  of  the  agreement  to  be  come  to  between  them  and  as 
to  the  construction  of  the  Exhibit  (G) ;  and  these  differences  have  prevented  any 
agreement  from  being  drawn  up  and  signed  between  them.  All  this,  in  ray  opinion, 
shews  that  (G)  was  not  a  binding  or  concluding  contract,  and  that  no  concluded 
agreement  was  come  to  between  them.  The  difference  on  this  subject  appears  to 
have  existed  from  the  beginning,  the  Defendant  throughout  asserting  that  he  did  not 
mean  what  the  Plaintiff  says  he  did,  and  treating  it  merely  as  proposals.  It  was  so 
treated  throughout  by  Mr.  Bush,  the  solicitor  applied  to.  Besides  this,  it  is  old 
matter,  for  the  contest  arose  immediately  after  the  month  of  November  1851,  and 
continued  until  the  present  time  ;  and  the  only  question  now  is,  if  Mr.  Bush  had 
prepared  a  [602]  formal  agreement  in  accordance  with  the  Plaintiffs  construction  of 
Exhibit  (G),  and  if  the  Defendant  had  refused  to  execute  it,  and  had  insisted  that  he 
entered  into  no  such  agreement,  could  I  compel  him  now  to  execute  and  perform  it? 
I  am  of  opinion  that  I  could  not. 

I  am  of  opinion,  therefore,  that  the  Plaintiff  is  entitled  to  the  relief  asked  in  the 
first  part  of  the  prayer  of  his  bill,  viz.,  the  account  of  the  partnership  transactions 
from  the  11th  of  May  1850  up  to  the  end  of  November  1851,  but  that  he  is  not 
entitled  to  the  sum  of  £500,  which  he  insists  upon,  on  the  assumption  that  the 
Exhibit  (G),  the  memorandum  written  by  the  Defendant,  was  a  concluded  agreement, 
to  be  construed  according  to  the  Plaintift''s  interpretation  ;  and,  as  the  Defendant 
swears  that  he  has  always  been  ready  to  account  for  the  profits  up  to  the  14th  of 
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November  1851,  which  is  not  contradicted,  and  as  the  remaining  space  of  sixteen 
days,  from  14th  November  to  30th  November,  has  not  been  the  occasion  of  this  suit, 
I  must  direct  the  Plaintitt'  to  pay  the  costs  of  the  suit  up  to  and  including  the  hearing, 
but  not  the  subsequent  costs. 

[603]    Blake  v.-  Mowatt.    Jan.  23,  25,  26,  29,  Apiil  5,  1856. 

The  Plaintiff  and  Defendant  were  directors  in  a  railway  company.  The  Plaintiff  was 
desirous  of  obtaining  1000  "  unallotted  "  shares,  in  order  to  promote  its  success. 
The  Defendant  clandestinely  caused  1000  of  his  own  "allotted  "  shares  to  be  trans- 
ferred to  the  Plaintiff.  The  transaction  took  place  in  July  1853,  but  was  discovered 
in  June  1854,  and  the  bill  was  filed  in  November  following.  The  Court  held  that 
the  transaction  was  void,  and  set  it  aside,  and  that  there  had  been  no  ladies. 

Mr.  R.  Palmer,  Mr.  Selwyn  and  Mr.  Erskine,  for  the  Plaintiff. 
The  Solicitor-General  (Sir  K.  Bethel!),  Mr.  Lloyd,  Mr.  Cairns  and  Mr.  Cottrell, 
for  the  Defendant. 

Mr.  R.  Palmer,  in  reply,  referred  to  Evans  v.  Bicknell  (6  Yes.  174);  Gillelt  v. 
Pepptrcorne  (3  Bea^•.  78). 

The  Ma.stek  of  the  Roll.s  reserved  judgment. 

Jpril  5.  The  Ma.ster  of  the  Roll.s  [Sir  John  Romilly].  This  is  a  suit 
instituted  for  the  purpose  of  setting  aside  the  transfer  of  one  hundred  shares  in  a 
railway  company,  called  "The  Portsmouth  Railway  Company,"  intended  to  connect 
Godalming  with  Portsmouth,  taken  by  and  transferred  to  the  Plaintiff,  and  which 
shares  belonged,  at  the  time  of  the  transaction,  to  the  Defendant. 

The  project  was  set  on  foot  in  1852.  The  Plaintiff  and  Defendant  were  buth 
directors  of  the  company,  the  Plaintiff  had  subscribed  for  250,  the  Defendant  for 
1000,  and  he  had,  in  addition,  bought  1000  scrip  certificates  in  the  market,  and  was 
also  the  chairman  of  the  company.  On  the  8th  July  1853  the  Act  passed  establishing 
the  company,  and  authorizing  the  forma-[604]-tion  of  the  railway.  A  week  pre- 
viously, viz.,  on  the  1st  of  July  1853,  when  the  passing  of  the  Act  was  certain,  a 
committee  of  three  directors  was  appointed  to  endeavour  to  place  the  unallotted 
shares.  The  directors  who  composed  this  committee  were  the  Plaintiff,  the  Defendant 
■.u\i\  Mr.  Carter.  The  first  meeting  of  this  committee  took  place  the  day  after  the 
passing  of  the  Act,  but  Mr.  Carter  tlid  not  attend  it,  the  only  persons  present  were 
the  Plaintiff  and  the  Defendant,  and  Mr.  Roy,  the  secretary  of  the  company. 

The  result  of  this  case  depends  on  what  took  place  on  that  day  at  and  subsecjuent 
tn  the  meeting.  The  Plaintiff  alleges  that  for  the  .sake  of  benefiting  the  company, 
and  to  dispose  of  unallotted  shares,  he  consented  to  take  1000  more  of  such  unallotted 
shares,  provided  he  was  allowed  a  month  or  six  weeks  to  enable  him  to  dispo.se  of 
them  amongst  his  friends,  and  before  he  should  be  called  upon  for  the  payment  of  any 
deposit  in  respect  of  them.  The  fact  is  that  no  unallotted  shares  were  given  to  the 
Plaintiff,  but  1000  of  the  shares  of  the  Defendant,  either  already  allotted  to  him,  or 
which  had  been  allotteil  to  others  and  purchased  by  him  in  the  market,  were  trans- 
ferred to  the  Plaintiff.  The  Plaintiff  says  that  this  fact  was  unknown  to  him  ;  that  it 
was  concealed  from  him  by  the  Defendant,  and  that  if  the  fact  had  been  known  to  him, 
he  would  not  have  taken  any  of  such  shares. 

The  Defendant,  on  the  other  hand,  contends  that  the  Plaintiff  wished  to  buy 
j  shares,  and  that  although  the  fact  that  the  shares  he  bought  were  the  property  of  the 
1  Defendant  was  concealed  from  him,  yet  that  this  was  immaterial,  inasmuch  as  one  set 
i  of  shares  was  as  good  as  another. 

1        [605]  The  first  thing  to  be  ascertained  is  what  took  place  on  the  9th  of  July  1853. 
I  [The  Master  ok  the  Rolls  here  read  the  account  given  of  it.] 

1        The  Plaintiff  agreed  to  take  the  1000  additional  shares,  and  on  the  21st  of  July 

I  1853  he  gave  a  cheque,  dated  the  21st  of  August  1853,  for  the  sum  of  £2100,  the 

I  deposit  upon  them,  to  Mr.  Uoy,  who  paid  that  cheque  into  the  baid<ers  of  the  company, 

viz.,  the  London  and  Westminster  Bank,  who  were  also  his  own  banker.s,  to  his  own 

credit;  and  on  the  following  day,  the  22d  of  July  1853,  he  gave  a  cheque,  dated  the 

R.   v.— 32 
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22d  of  August  1853,  for  the  same  amount  to  the  Defendant,  who  paid  that  cheque 
into  his  own  bankers. 

The  Defendant  first  contests  the  fact  alleged  by  the  Plaintiff  in  the  manner  I  have 

alre;«ly  stated.  He  contends  next,  that,  if  the  fact  be  so,  the  Plaintiff  has  sustained 
no  injury,  because  one  set  of  1000  shares  is  as  good  as  another,  and  that,  at  all  events, 
he  intended  to  increase  his  stake  in  the  concern  to  that  extent.  If  he  fails  in  this 
contention,  he  contends  that  the  Plaintiff  is  barred  by  acquiescence  and  lathes,  and  in 
support  thereof  he  contends  that  what  took  place  at  the  subsequent  meeting  of  the 
board  of  directors,  and  also  his  possession  of  the  scrip  certificates,  must  have  revealed 
to  him  the  fact  that  the  shares  transferred  to  him  were  not  unallotted  shares,  and  that 
in  a  matter  viirying  so  much  in  value,  from  day  to  day,  as  railway  shares,  it  was 
incumbent  on  the  Plaintiff  to  bring  forward  his  claim  at  the  earliest  moment. 

On  the  first  point,  as  to  the  question  of  fact,  I  have  come  to  the  conclusion,  after 
a  perusal  of  the  whole  evidence,  that  the  onlj'  offer  made  by  the  Plaintiff  was  to  take 
unaUutted  shares,  and  that  the  Defendant  substi[606]-tute(l  his  own  shares  in  the  place 
of  unallotted  shares,  without  the  knowledge  and  contrary  to  the  belief  of  the  Plaintiff. 

The  reasons  for  the  conclusion  which  I  have  drawn  from  the  evidence  before  me,  on 
this  part  of  the  case,  are  to  be  found  in  the  following  circumstances,  which  are 
established  in  evidence.  In  the  first  place,  it  is  clearly  shewn  that  it  was  considered 
by  the  directors  to  be  a  matter  of  great  importance  for  the  success  of  the  undertaking, 
to  induce  the  public  to  entertain  a  favourable  opinion  of  it,  and,  for  this  purpose,  to 
be  able  to  announce  to  the  public,  in  the  report  to  be  made  on  the  occasion  of  the  first 
general  meeting  to  be  held  after  the  passing  of  the  Act,  that  all  the  shares  had  been 
allotted.  This  meeting  was  to  be  held  on  the  29th  of  July  IS.'j.S.  A  committee  of 
three  directors  was  formed  for  the  purpose  of  placing  the  shares,  and  of  enabling  the 
companj'  to  make  the  desired  announcement.  The  Defendant  was  a  member  of  this 
committee,  and  his  letter  to  Mr.  Roy,  on  the  19th  July  1853,  speaks  of  the  great 
importance  of  accomplishing  this  object,  and  shews  the  value  he  attached  to  it.  The 
evidence  also  shews  that  the  directors  resorted  to  various  expedients  to  enable  them 
to  make  the  qualified  ainiouncement  which  is  contained  in  the  general  report. 

It  is  impossible  to  read  the  account  of  the  proceedings  of  the  directors  without 
seeing  that  it  was  considered,  as  I  have  no  doubt  the  fact  wa-s,  that  it  would  have 
been  beneficial  to  the  undertaking  if  they  could  have  announced  at  that  meeting  that 
every  share  had  been  allotted,  and  the  deposits  paid  on  each  of  them. 

I  see  then  a  strong  motive,  on  the  part  of  the  Plain-[607]-tiff,  to  subscribe  for  and 
take  unallotted  shares,  in  order  to  assist  the  object  of  the  company,  and  the  purpose 
for  which  the  committee  had  been  appointed.  I  find  that  the  evidence  of  all  three, 
viz.,  of  the  Plaintiff,  of  the  Defendant,  and  of  Mr.  Hoy,  concurs  in  the  fact  that  the 
Plaintiff  proposed  or  consented  to  take  1000  unallotted  shares  conditionally,  and  I 
find  every  reason  for  accepting,  and  a  total  absence  of  any  motive  or  reason  for 
rejecting  that  offer.  That  offer  must  either  have  been  rejected,  or  not  rejected. 
Assuming  it  to  have  been  rejected,  I  look  for  any  evidence  to  shew  that  the  Plaintiff 
wished  to  buy  additional  shares  already  allotted.  I  find  a  total  absence  of  any  .such 
evidence,  there  is  not  a  trace  of  any  application  by  the  Plaintiff  to  Roy  or  to  any 
other  person  for  any  such  purpose ;  there  is  not  a  trace  of  any  proposal  by  Mr.  Roy 
to  the  Plaintiff  to  sell  him  shares  ;  Mr.  Roy  was  not  a  holder  of  shares  to  that  amount; 
it  is  not  suggested  that  the  Plaintiff  bought  1000  .shares  from  Mr.  Roy,  believing  them 
to  have  been  his  shares.  On  the  assumption  that  the  Plaintiff's  offer  was  rejected,  no 
suggestion  is  offered  to  explain  when  or  how  the  first  proposal  to  sell  by  Roy  or  to 
buy  by  Plaintiff  was  made.  There  is  a  total  absence  of  inquiry  by  the  Plaintiff  as  to 
whose  shares  they  were,  how  Roy  came  to  be  commissioned  to  sell  them,  and  why  the 
holder  wished  to  part  with  them.  In  a  new  undertaking,  in  the  success  of  which  the 
Plaintiff  was  so  much  interested,  and  which  so  much  depended  on  the  favour  and  good 
opinion  of  the  public,  it  is  reasonable  to  believe  that  the  Plaintiff  would  have  done 
something,  and  made  some  inquiry  on  this  subject,  before  purchasing  so  many  as  1000 
additional  shares,  in  a  manner  which  could  not  influence  the  price  in  the  market. 

That  his  mind  was  pointedly  alive  to  this  subject  [608]  is  shewn  by  the  subsequent 
correspondence  between  himself  and  the  Defendant,  in  the  following  year.  If  he  had 
made  any  such  inquiries,  it  would  be  scarcely  possible  that  no  trace  of  it  should  be 
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found  in  the  flocuments  and  correspondence  in  evidence  relative  to  the  matter.  The 
mode  in  which  the  Plaintift"s  conditional  offer  is  said  to  have  been  rejected  is  highly 
improbable  ;  it  is  done  as  if  it  was  obvious  that  it  could  not  be  seiiously  entertained, 
and  yet  it  was  one,  which,  judging  from  their  conduct  towards  other  shareholders,  the 
directors  would  have  been  most  happy  to  obtain.  I  doubt  whether  the  Defendant 
would  have  refused,  or  had  authority  to  refuse,  such  an  offer  without  the  sanction  of 
the  board.  I  believe  that  it  was  not  rejected.  If  it  was  not  rejected,  the  offer  was 
either  accepted  or  passed  over  without  rejection  or  acceptance.  I  consider  it  in  either 
branch  of  the  alternative.  It  is,  as  I  have  already  stated,  shewn  that  the  undertaking 
would  have  benefited  by  the  Plaintiff's  taking  unallotted  shares,  and  that  his  object 
was  to  advance  the  success  of  the  undertaking.  If  the  Plaintift's  offer  was  accepted, 
there  is  an  end  of  the  case.  I  take  then  the  other  branch  of  the  alternative,  and  I 
look  at  the  evidence  of  the  facts,  on  the  assumption  that  the  offer  was  passed  over  in 
silence  and  without  rejection.  It  is  clear,  in  that  case,  that  the  Plaintiff  must  have 
believed  that  his  offer  was  accepted,  and  that  he  was  taking  unallotted  shares,  and 
then  the  whole  matter  and  the  acts  of  all  parties  are  reconcileable,  probable  and 
consistent.  I  see  nothing  to  rebut  the  conclusion  that  the  Plaintiff  entertained  this 
belief.  It  is  admitted  by  the  Defendant,  both  in  his  evidence  and  in  his  letters  that 
the  fact  that  the  shares  taken  by  the  Plaintiff  were  the  property  of  the  Defendant  was 
concealed  from  the  Plaintiff:  nay,  this  was  so  even  in  the  correspondence  between  the 
Defendant  and  the  Plaintiff  at  the  close  of  the  year  18.53.  When  the  [609]  Defendant 
states  his  desire  to  get  rid  of  some  of  his  shares,  he  speaks  of  them  as  if  the  shares  he 
had  bought  in  the  market  at  a  premium  were  still  his,  and  were  those  which  he  was 
desirous  of  disposing  of,  although  the  fact  was  otherwise  :  the  letters  also  of  the 
Defendant  to  the  Plaintiff,  in  NovemVjer  18.5.3  and  February  18-54,  shew  that  he  kept 
up  that  belief  in  the  mind  of  the  Plaintiff,  and  the  letters  of  the  Plaintiff  in  answer  shew 
that  he  was  still  under  the  delusion  that  those  shares  were  still  held  by  the  Defendant, 
and  that  information  of  his  intention  to  part  with  them  alarmed  him.  This  belief  of 
the  Plaintiff  is  also  established  and  confirmed  by  many  other  circumstances  which 
are  ^iven  in  evidence  amongst  them. 

Ihave  therefore  come  to  these  conclusions:  First,  that  the  Plaintiff'  proposed  to 
take  1000  nnallvtied  shares.  Secondly,  that  that  proposal  was  not  rejected.  Thirdly, 
that  the  Plaintiff  believed  it  to  have  been  accepted,  and  that  he  acted  on  the  faith  and 
in  the  belief  that  it  was  accepted. 

The  next  and  most  important  proposition,  so  far  as  the  Defendant  is  concerned,  is 

this:  was  the  Defendant  aware  of  all  this,  and  did  he  endeavour  to  substitute  his 

shares  in  the  place  of  those  which  were  to  be  allotted  to  the  Plaintiff".'     That  the 

Defendant  knew  the  three  matters  I  have  already  stated  is,  in  my  opinion,  proved 

beyond  doubt,  and  follows  from  the  evidence  I  have  referred  to,  which  establish  the 

first  two  conclusions,  viz.,  that  the  offer  was  made  by  the  Plaintiff,  and  that  it  was 

not  rejected.     The  question  then  resolves  itself  into  this  :  did  the  Defendant  take 

advantage  of  that  offer,  to  sulistitute  his  own  shares  for  the  shares  which  the  Plaintiff 

had  offered  to  take  ?     The  Defendant's  case  is  this:  that  seeing  that  all  the  shares 

i  would  [610]  be  placed,  he  asked  Mr.  Koy  to  assi.st  him  in  getting  rid  of  his  1000 

1  shares  that  Mr.  lioy  told  him  that  he  could,  as  he  knew  that  the  Plaintiff"  wanted  to 

'  buy  shares. 

This  appears  to  me  to  establish  the  substance  of  the  Plaintitt'"s  case.     Why  did  he 

iiiurpose  ^ir.  Koy  for  this  purpose,  unless  he  believed  that  the  Plaintiff  would  not  be 

i  induced  to  take  any  shares  other  than  new  shares  to  be  allotted  .'     If  the  Plaintiff  was  to 

'be  a  purchaser  (to  use  the  argument  of  the  Defendant  himself),  one  set  of  shares  was  as 

1,'iiod  as  another.     The  Defendant  and  Plaintiff  weie  personal  fiiends,  and  apparently 

nil   terms  of  familiar  intercourse.     If   Plaintiff  bought  allotted  shares,  and  merely 

\\  ished  to  increase  his  stake  in  the  company,  it  would  probably  be  no  objection  to 

I  liini  that  at  the  same  time  he  obliged  a  friend.     I  am  at  a  loss,  therefore,  to  find  a 

•motive  for  interposing  Mr.  Roy  as  aTi  intermediate  purchaser,  unless  on  the  ground 

'and  for  the  purpose  of  concealing  the  matter  from  the  Plaintiff,  or  any  motive  for 

concealing  the  transaction  from  the  Plaintiff,  uuless  on  the  assumption  that  they  knew 

the  Plaintill"  believed  that  he  was  taking  unallotted  shares.     This  is  confirmed  by  the 

I  correspondence.     [His  Honor  referred  to  it.] 
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In  my  opinion,  therefore,  upon  the  statement  and  evidence  given  by  the  Defendant 
hirasolf,  irrespective  of  Mr.  Roy's  evidence,  it  is  established  that  the  Defendant  knew 
that  the  Plaintift'  believed  that  his  ofter  to  take  1000  unallotted  shares  on  certain  terms 
was  being  carried  into  eft'ect ;  and  that  he  also  knew  that  Mr.  Roy  was  transferring 
to  the  Plaintift"  and  without  his  knowledge  1000  shares  which  had  been  bought  by 
and  belonged  to  the  Defendant.  Did  the  Defendant  believe  that  the  Plaintiff"  wished 
to  acquire  2000  additional  [611]  shares;  that  is,  that  he  was  about  to  buy  1000 
shares  in  addition  to  the  1000  shares  which  he  had  applied  to  have  allotted  to  him? 
Obviously  he  did  not.  What  could  he  then  believe,  but  that  his  ovni  shares  were  to 
be  substituted  for  the  shares  for  which  the  Plaintift"  hail  applied,  and  which  he 
expected  to  receive. 

It  is  stated  that  the  shares  were  then  at  a  premium  in  the  market,  and  that  the 
Defendant  might,  if  he  pleased,  have  obtained  that  benefit  by  a  sale  in  the  ordinary 
manner;  but  I  do  not  believe  that  this  was  possible.  It  is  justly  observed,  with 
regard  to  another  part  of  this  case,  that  the  value  of  such  matters  as  railway  shares  is 
very  fluctuating,  and  easily  affected  by  slight  circumstances ;  the  nominal  price  of 
shares  is  often  very  diff'erent  from  that  for  which  thev  could  actually  be  sold,  and  few 
things  could  be  considered  more  likely  to  depreciate,  in  public  estimation,  the  shares 
of  an  undertaking,  in  its  inception,  than  the  fact  that  the  chairman  of  the  board  of 
directors  should  sell  1000  shares  immediately  after  the  Act  had  been  obtained. 

It  is  then  contended  that,  in  truth,  the  Plaintiff'  has  sustained  no  wrong,  and  that, 
therefore,  he  is  entitled  to  no  relief;  that  his  proposal  was  to  take  1000  shares  at  ^wr, 
that  he  got  1000  shares  at  par,  and  that  it  matters  nothing  to  him  whether  the  shares 
are  numbered  by  one  set  of  figures  or  by  another.  The  observations  I  have  already 
made  have,  by  anticipation,  disposed  of  this  objection.  The  object  of  the  Plaintiff 
was  to  benefit  and  advance  the  undertaking,  by  getting  all  the  shares  allotted  ;  the 
value  of  this  I  am  unable  fully  to  estimate,  but  the  evidence  proves  that  the  directors 
and  the  Plaintift",  and  particularly  the  Defendant,  considered  this  to  be  a  matter  of 
great  moment.  What  benefited  and  advanced  the  undertak-[612]-ing  conferred  a 
benefit  on  all  the  shareholders,  and  particularly  on  the  directors,  and  on  one  like 
the  Plaintiff',  who  for  this  purpose  had  consented  to  embark  so  largely  in  the  under- 
taking. 

The  Plaintiff  was  one  of  the  committee  appointed  to  further  this  object,  in  order 
to  accomplish  it,  he  agrees  to  take  1000  additional  shares.  It  cannot  be  reasonably 
urged  by  the  Defendant,  who  was  also  a  member  of  that  committee,  and  who  then 
urged  the  importance  of  it,  now  to  say  that  this  object  was  a  matter  of  indifference 
that  it  could  not  have  benefited  the  Plaintift',  and  that  he  cannot  complain  that,  when 
he  thought  he  was  accomplishing  or  furthering  this  object,  he  was  only  assisting 
another  shareholder  to  diminish  the  amount  of  his  risk  in  the  concern,  by  leaving  the 
undertaking  as  it  stood,  and  merely  transferring  so  much  interest  in  the  concern  from 
one  person  to  another. 

In  my  opinion,  therefore,  if  this  matter  had  been  discovered  and  complained  of 
immediately  after  the  transaction  had  occurred,  this  Court  would  have  held  that  the 
substitution  of  the  Defendant's  shares  for  those  intended  to  be  taken  by  the  Plaintiff 
was  void,  and  that  the  transaction  must  be  set  aside. 

But  it  is  alleged  that  the  Plaintift'  must  have  discovered  this,  or  must  be  taken  to 
have  discovered  this  whole  matter  shortly  afterwards,  and  that  as  he  did  not  file  his 
bill  till  the  -ith  of  November  1854,  he  must  be  taken  to  have  acquiesced,  or,  if  not, 
that  his  delay  in  such  a  matter  as  railway  shares,  and  his  taking  the  chances  of  a  rise 
in  the  market,  have  bound  him  from  obtaining  any  relief  from  this  Court.  This  is  a 
most  important  consideration.  I  fully  concur  in  the  conclu-[613]-sion,  if  the  facts 
which  lead  to  it  be  established.  [His  Honor  here  referred  to  the  alleged  acts  of 
acquiescence,  and  the  evidence  in  support  of  it.] 

It  is,  I  think,  made  out  l>y  the  evidence,  that  the  Plaintiff'  did  not  examine  or 
compare  the  scrip  certificates  in  question  until  the  begiiniing  of  June  1854.  I  feel 
myself  bound  to  say,  that,  on  the  evidence,  I  believe  that  in  June  1854  the  Plaintiff 
first  discovered  what  had  been  the  real  transaction  in  July  1853. 

On  the  30th  June  he  writes  to  the  Defendant  to  complain  of  the  transaction, 
and  to  insist  on  its  invalidity.     From  that  time  there  has  been  no  laches,  although 
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some  correspondence  took  place,  and  an  attempt  to  induce  the  board  of  directors 
to  interfere  in  the  matter,  which  they  manifestly  had  no  power  to  do,  and 
the  bill  is  filed  on  the  4th  November  following.  I  am  of  opinion,  therefore,  that 
what  occurred  since  July  1853,  and  previously  to  the  filing  of  the  bill,  has  not 
debarred  the  Plaintitt"  from  obtaining  the  relief  to  which  he  was  entitled,  arising  out 
of  the  original  transaction  itself,  or  destroyed  his  right  to  contest,  and  to  set  it 
aside. 

It  is  urged  that  I  ought  not  to  do  so,  becau.se  I  cannot  replace  the  parties  in  the 
situation  in  which  they  stood  at  the  time  ;  that  the  Defendant  might  have  disposed 
of  these  shares  in  a  maimer  which  the  subsequent  fall  of  their  prices  will  not  now 
permit  him  to  do.  It  is  no  doubt  true  that,  in  this  respect,  it  falls  heavily  on  the 
Defendant,  but  all  this  ought  to  have  been  considered  by  him  before.  It  is  the 
leading  principle  of  the  equity  administration  in  this  Court,  that  truth  shall  govern 
all  transactions,  and  that  one  who  deludes  another  in  a  contract,  or  permits  him  to 
be  deluded,  and  takes  [614]  advantage  of  that  delusion,  cannot  afterwards  complain 
that,  if  the  contract  be  set  aside,  he  will  be  in  a  worse  situation  than  if  the  contract 
had  never  been  entered  into.  Here  the  Plaintift'  intended  to  enter  into  no  contract, 
but  he  intended  to  do  a  particular  act  by  which  he  was  to  advance  an  undertaking  in 
which  they  were  mutually  interested :  the  Defendant  takes  advantage  of  the 
knowledge  he  pos.sesses  of  the  intention  of  the  Plaintiff  to  defeat  the  particular  act 
whereby  the  Plaintitt"  sought  to  accomplish  his  object,  and  to  substitute,  in  the  place 
of  it,  a  mode  of  disposing  of  a  portion  of  his  own  interest  in  that  undertaking.  In 
my  opinion,  that  cannot  be  permitted  :  the  substitution  could  only  be  made  upon  the 
fullest  communication  with  the  Plaintitt',  and  ample  notice  to  him  of  what  the 
Defendant  intended  and  desired  to  do. 

I  am  compelled  to  declare  that  the  transaction  was  void,  and  that  no  valid 
transfer  of  the  shares  took  place  to  the  Plaintitt',  but  that  the  Defendant  must  be 
declared  to  be  the  owner  of  these  shares  in  equity,  from  the  beginning,  and  be 
compelled  to  do  all  acts  necessary  for  making  himself  the  legal  owner  of  them,  in  the 
place  of  the  Plaintitt',  and  that  accordingly  a  decree  must  be  made  in  the  terms  of 
the  praj'er  of  the  bill. 

The  costs  must  follow  the  event. 

[615]    Brown  v.  Butter.    Apil  4,  10,  1856. 

The  Plaintiff  required  A.,  but  not  B.,  to  answer  the  amendments.  B.,  who  did  not 
desire  to  answer,  moved  after  fourteen  days  to  dismiss.  Held,  that  the  case  was 
not  within  the  115th  Order  of  May  1845. 

This  was  a  motion  made  by  one  of  several  Defendants  to  dismiss  the  bill  for 
want  of  prosecution.  The  bill  was  filed  in  March  1855,  and  all  the  Defendants 
having  answered,  the  Plaintitt"  amended  his  bill,  requiring  answers  from  two  of  the 
Defendants,  but  not  from  the  third.     After  fourteen  days  had  expired, 

Mr.  Jessel  moved,  on  behalf  of  the  third,  to  dismiss  the  bill  for  want  of 
prosecution. 

Mr.  Southgate,  contra. 

The  Master  of  the  Rolls  reserved  judgment. 

April  10.  The  Master  of  the  Koi.i.s  [Sir  John  Koniilly].  This  is  a  case  of 
practice,  and  the  question  is  as  to  the  right  of  the  Defendant,  under  the  circum- 
stances which  have  occurred,  to  dismiss  for  want  of  prosecution.  The  case  may  be 
stated  to  be  to  this  effect :  the  Plaintiff  files  an  originalbill  against  three  Defendants, 
who  all  answer,  the  Plaintift"  then  amends  his  bill,  and  requires  an  answer  from  two 
of  the  Defendants,  but  none  from  the  third.  More  than  a  fortnight  having  elapsed, 
the  third  Defendant,  who  himself  docs  not  desire  to  answer,  moves  to  dismiss  the  bill 
for  want  of  prosecution,  and  claims  the  benefit  of  the  115th  Onler  of  the  8th  of  May 
[616]  1845  (Ordines  Can.  .■?31).  That  order  is  to  this  eft"ect :  "Where  the  Plaintiff 
has,  after  answer,  amended  his  bill,  without  recpiiring  an  answer  to  the  amendments, 
any  Defendant  may  "  move  to  dismiss  if  the  Plaintiff  does  not  file  a  rejjlication,  &c.  : — 
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"  1.  Within  fourteen  ila\-s  after  service  of  notice  of  the  amcnflment  of  the  bill,  in 
cases  where  the  Defendant  does  not  desire  to  answer  the  amendments. 

"2.  ^\'ithin  fourteen  days  after  the  Master's  refusal  to  allow  fiuther  time,  in 
cases  where  the  Defendant  desires  to  answer. 

"  3.  Within  fourteen  days  after  the  filing  of  the  answer,  in  cases  where  the 
Defendant  has  put  in  an  answer  to  the  amendment." 

The  order  specifies  fourteen  days,  if  the  Defendant  is  not  desirous  of  answering, 
and  specifies  fourteen  days  after  the  answer  in  cases  where  the  Defendant  has 
answered. 

I  am  of  opinion  that  this  order  is  only  applicable  where  no  answer  at  all  is 
required  from  any  of  the  Defendants.  If  it  were  not  so,  the  words  of  the  order  must 
be  materially  varied.     They  are  "  without  requiring  an  answer  to  the  amendments." 

If  the  order  were  not  treated  as  applicable  to  a  case  where  the  PlaintitV  requires 
no  answer  to  the  amendments,  the  words  would  apply  to  a  Defendant  from  whom 
an  answer  is  required,  which  would  be  impossible,  because  the  Defendant  required  to 
answer  might  say,  "  I  do  not  desire  to  answer  the  amendments,"  and,  under  [617] 
the  11.5th  Order,  s.  I,  "I  will  move  to  dismiss  your  bill  in  a  fortnight,  though  you 
require  an  answer  to  it."  It  is  imi)Ossible  to  treat  it  so,  for  it  is  plain  the  efl'ect  would 
be,  that  when  the  Flaintitt'  required  an  answer  from  some  of  the  Defendants,  he 
would  be  compelled  to  insist  upon  having  an  answer  fiom  all  the  Defendants,  because 
unless  he  did  so,  he  would  be  liable  to  have  his  bill  dismissed  for  want  of  prosecution 
at  the  end  of  a  fortnight.  I  am,  therefore,  clear  that  this  order  does  not  apply  to 
this  case. 

On  the  other  hand,  the  Defendant  alleges,  that  if  this  order  does  not  apply,  there 
is  no  order  which  enables  him  to  move  to  dismiss  the  Plaintiffs  bill  for  want  of 
prosecution,  and  that  a  Plaintiff'  might,  by  collusion  with  a  friendly  Defendant,  keep 
a  suit  hanging  over  the  heads  of  the  other  Defendants  for  any  length  of  time.  There 
is  great  force  in  this  ;  I  admit  I  do  not  find  ar.y  other  order  which  enables  him  to 
move  to  dismiss.  On  application  to  the  other  branches  of  the  Court  I  do  not  find 
that  the  Court  has  ever  decided  this  case,  but  having  regard  to  the  analogy  to  be 
drawn  from  the  rest  of  the  practice  of  the  Court,  I  am  of  opinion  that  what  the 
Court  must  do  in  such  a  case  is,  to  allow  the  Defendant,  after  a  reasonable  time  has 
elapsed,  to  move  to  dismiss,  if  the  Plaintitt'  has  not  taken  proper  steps  to  get  in  the 
answers  of  the  other  Defendants.  I  admit  the  difficulty  which  that  imposes  on  the 
other  Defendant,  for  he  is  ignorant  whether  answers  are  required  from  the  other 
Defendants,  all  that  he  knows  is,  that  no  answer  is  required  from  him,  and,  therefore, 
he  must  act  in  every  case  as  if  the  Plaintiff'  re(iuired  an  answer  from  some  one  of  the 
other  Defendants.  It  may  be  that  the  new  practice  does  not,  in  this  respect, 
exactly  fit  on  to  the  old,  and  that  some  new  order  may  be  required  for  the  [618] 
purpose  of  setting  this  right.  As  I  understand  the  new  practice,  the  Defendant  is 
ignorant  whether  an  answer  is  required  or  not  from  the  other  Defendants,  and  it 
therefore  might  be  useful  to  state,  on  the  face  of  the  bill,  from  whom  an  answer  is 
required.  I  have  no  doubt  that  this  order  does  not  allow  this  Defendant  to  move  to 
dismiss  at  the  end  of  a  fortnight,  which  would  not  give  sufficient  time  to  the  other 
Defendants  to  answer  the  amended  bill. 

I  have  consulted  the  other  branches  of  the  Court,  and  think  that  probably  some 
order  may  be  made  or  rule  laid  down  to  meet  cases  of  this  description.  I  am  satisfied 
that  I  should  do  great  injustice  in  this  case  if  I  dismissed  the  bill  for  want  of 
prosecution,  and  I  must  refuse  the  motion  without  costs.  I  cannot  explain  to  the 
Defendant  at  what  time  he  can  probably  come  to  dismiss,  but  there  must  be  some 
analogy,  in  practice,  to  the  other  cases. 

I  am  of  opinion  that  the  11.5th  Order  does  not  apply  to  a  case  where  one  of 
several  Defendants  is  not  required  to  answer  the  amendments. 
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[619]     CowELL  r.  Chambers.     April  16,  1856. 

Keeital  of  the  death  of  a  prior  tenant  for  life  in  a  Private  Act  of  Parliament :  Held, 
upon  an  application  by  a  subsequent  tenant  for  life  for  payment  of  the  income,  to 
be  insufficient  evidence  of  the  death. 

This  case  came  on  upon  a  petition  presented  on  the  death  of  Mr.  Chambers,  a 
prior  tenant  for  life,  praying  for  the  payment  to  Miss  Gulston,  the  present  tenant  for 
life,  of  the  income  of  the  property. 

As  evidence  of  the  fact  of  the  death  of  some  persons  who,  if  living,  would  be 
tenants  for  life  in  priority  to  the  Petitioner,  a  Private  Act  of  Parliament,  passed 
sixteen  years  ago,  to  enable  the  trustees  to  grant  mining  leases,  was  produced,  and  in 
which  Act  the  fact  was  recited. 

Mr.  T.  H.  Terrell,  in  support  of  the  petition. 

Mr.  Berkeley,  for  the  Respondent. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  thought  that  this  was  not 
sufficient,  and  that  the  usual  evidence  of  death,  by  certificate  and  proof  of  identity, 
must  be  produced. 

[620]    Gibson  r.  Wills.    Jp-il  24,  1856. 
[S.  C.  4  AV.  R.  499.] 

Where  the  entire  adverse  interest  is  unrepresented  by  any  party  to  the  suit,  the 
Court  will  not  appoint  a  person  to  represent  that  interest,  under  15  &  16  Vict. 
c.  8G,  s.  44. 

The  question  was  between  the  children  who  survived  and  those  who  predeceased  their 
parents.  There  had  been  two  of  the  latter,  but  neither  of  their  estates  were 
represented  in  the  suit.  It  was  asked,  under  the  15  &  16  Vict.  c.  86,  s.  44,  that 
the  surviving  husband  of  one  might  represent  the  interests  of  the  absent  parties. 
The  application  was  refused. 

Under  a  marriage  settlement,  a  question  arose  between  the  children  who  survived 

their  parents  and  those  who  died  in  their  lifetime.     All  the  surviving  children  were 

parties  to  the  cause,  but  no  representation  liad  been  taken  out  to  two  deceased 
!  daughters.     One  of   them  had  died   unmarried,  and  the  other  had   died  leaving  a 

husband  surviving  her. 

Mr.  W.  Forster  asked  that  the  husband  might  be  appointed,  under  the  15  &  16 

^  let.  c.  86,  s.  44,  to  represent  the  two  deceased  daughters.     He  cited  Swalloiv  v. 

Hinm  (9  Hare,  App.  47) ;  The  Dean  of  Ely  v.  Eihvanh  (17  Jur.  219). 
,  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  does  not  appear  to  be  a 
j  case  within  the  statute.  It  is  clear  that  there  is  a  hostile  question  for  discussion,  and 
j  no  representation  having  been  taken  out  to  either  of  the  deceased  daughters,  the 
I  PlaiuliUs  a.sk  the  Court  to  appoint  a  nominee  of  their  own  to  represent  their 
1  adversaries.  If  appointed,  ho  may  make  a  feeble  defence,  and  a  decree  may  be 
I  obtained  which  will  be  binding  on  those  absent.     The  object  of  the  statute  was  this : 

Where  you  have  real  litigating  parties  before  the  Court,  but  it  happens  that  one 
I  of  the  class  interested  is  not  represented,  then,  if  the  Court  sees  that  there  are  other 
I  persons  present  who  bond  Jhlr  represent  the  interest  of  those  absent,  it  may  allow  that 
j  interest  to  be  represented  ;  but  it  will  not  allow  the  whole  adverse  interest  to  be 
'represented. 

I  can  go  to  this  extent :  if  you  get  boiul  fide  representation  to  the  other  sister, 

I  can  allow  the  husband  to  represent  his  deceased  wife's  interest. 
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[621]     Dean  r.  Tiiwaite.     Jpril  30,  ^%  1,  2,  1855. 

[See  Dawes  v.  Bagnall,  1875,  23  W.  R.  691  ;  Ecclesiastical  Commissioners  for  England  v. 
Xorth-Eastem  Railway  Company,  1877,  4  Ch.  I).  860;  Trolter  v.  Maclean,  1879,  13 
Ch.  D.  585.] 

Where,  by  underground  working,  the  Defendant  had  taken  the  coal  of  his  neighbour, 
the  Court  limited  the  account  to  six  years,  but  intimated  that  the  amount  wrong- 
fully abstracted  being  proved,  the  onya  of  proof  would  lie  on  the  wrongdoer  to 
shew  that  it  was  not  taken  within  the  six  years. 

Smble,  the  account  would  not  be  so  limited,  if  the  coal  had  been  abstracted  inten- 
tionally, and  steps  had  been  taken  to  conceal  the  fact  and  prevent  discovery. 

The  Plaintiffs  estate  adjoined  that  of  the  Defendant.  The  Defendant's  husband, 
prior  to  his  death  in  1851,  and  the  Defendant  subsequently,  had,  in  working  their 
own  collieries,  passed  into  and  worked  the  Plaintitt's  coal,  and  this,  it  was  alleged, 
had  been  done  from  1840.  The  Plaintifl'  filed  the  bill  against  Mrs.  Thwaito  and  the 
representatives  of  her  husband,  for  an  account  of  the  coal  thus  improperly  taken,  and 
for  payment  of  the  value,  and  for  an  injunction. 

Mr.  K.  Palmer  and  Mr.  Cairns,  for  the  Plaintiff,  asked  for  a  general  account, 
contending  that  the  Statute  of  Limitations  did  not  appl}'  to  the  case  of  a  concealed 
fraud,  and  that  time  only  lun  from  the  discovery  of  the  wrong.  They  cited  Brooks- 
hank  V.  Smith  (2  Y.  &  Col.  (Exch.)  58) ;  Sotith  Sea  Company  v.  IFi/mimd.iill  (3  P.  ^^'ms. 
143) ;  HovenAen  v.  Lord  Anneslei/  (2  Sch.  &  Lef.  629,  630) ;  Booth  v.  Earl  of  IFarring- 
ton  (4  Bro.  P.  C.  (Tom.  ed.)  163) ;  Blair  v.  Bromley  (5  Hare,  547). 

Mr.  Lloyd  and  Mr.  Prendergast,  for  the  Defendant,  contended  that  in  no  case  had 
it  been  decided  that  the  concealment  of  a  trespass  was  a  ground  for  holding  that  the 
Statute  of  Limitations  did  not  apply.  They  said  that  the  26th  section  of  the  3  it  4 
Will.  4,  c.  27,  shewed  the  view  taken  by  the  Legislature  on  this  subject. 

[622]  The  Master  of  the  Rolls.  The  question  of  liability  with  respect  to 
the  working  of  minerals  under  ground,  which  cannot  be  perceived  in  the  same  way  as 
operations  upon  the  surface,  stands,  in  my  opinion,  in  a  very  peculiar  light ;  and  it  is 
very  important  to  con.sider  upon  whom  the  burthen  of  proof  lies  in  a  case  of  this 
description.  In  my  opinion  the  burthen  of  proof  lies  upon  the  wrongdoer,  to  shew 
that  the  coal  has  not  been  taken  from  the  PlaintitTs  property  within  the  time  during 
which  this  Court  would  make  him  accountable  for  it.  It  was  impossible  for  the 
Plaintiff  to  ascertain  that  fact,  it  was  solely  within  the  knowledge  of  the  Defendants 
and  their  workmen. 

I  think  that  the  Plaintiff  has  made  out  his  right  for  an  account  of  the  coal  which 
has  been  taken  from  his  ground,  subject  to  the  question  of  the  Statute  of  Limitations, 
upon  which  I  should  wish  to  hear  a  reply. 

Mr.  R.  Palmer  was  heard  in  reply  as  to  how  far  the  account  ought  to  be  carried 
back. 

The  Master  of  the  Rolls.  I  will  state  my  opinion  to-morrow.  If  I  should  be 
of  opinion  that  the  account  should  be  limited  to  six  years  before  the  filing  of  the  bill, 
which  is  my  present  impression,  the  course  I  should  probably  take  is  this :  I  should 
direct  some  competent  person  to  ascertain  the  amount  of  coal  which  has  been  taken 
from  the  Plaintiffs  land,  and  then  require  the  Defendant  to  shew  what  part  has  not 
been  taken  within  the  last  six  years. 

May  2.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  retain  the  opinion 
which  I  expressed  yesterday,  that  [623]  an  account  ought  to  be  directed,  but  that  it 
must  be  confined  to  the  coal  gotten  within  six  years  before  the  filing  of  the  bill. 

The  case  of  fraud  alleged,  and  the  only  fraud  that  I  think  would  justify  the 
Court  in  coming  to  the  conclusion  that  the  coal  gotten  before  that  period  ought  to  be 
accounted  for,  is,  that  the  Defendants  had  intentionally  taken  the  Plaintiff's  coal,  and 
had  concealed  the  fact,  and  during  the  process  had  taken  steps  to  prevent  the  Plaintiff 
discovering  it.  Undoubtedly  that  is  alleged,  and  there  is  some  evidence  which  leads 
to  that  presumption,  but  it  is  not  conclusive  nor  is  it  supported  by  any  documentary 
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evidence,  and  it  is  met  by  counter  evidence,  at  least  by  the  positive  denial  on  the 
part  of  the  Defendant  herself.  In  a  case  of  fraud  I  should  require  distinct  and  clear 
proof  against  persons  liable  to  be  made  answerable  for  the  consequences  of  it. 

There  are,  besides,  some  indications  on  the  evidence,  which  weigh  with  me  on  this 
question,  that  the  Plaintiff  was  put  upon  iiKjuiry,  and  that  various  circumstances 
e.xisted  which  might  have  led  him  to  take  proceedings  at  an  earlier  period  than  he 
actually  did,  for  the  purpo.se  of  asceitaining  the  state  of  the  works  below  the  surface 
of  the  earth,  and  whether  they  trenched  on  his  propertj'.  I  am  of  opinion,  therefore, 
that  in  this  case  the  account  must  lie  confined  to  six  vears  before  the  filing  of  the 
bill. 

The  way  I  intend  to  deal  with  the  account  is  this  : — I  shall  see  if  the  parties 
themselves  can  agree  as  to  the  amount  and  extent  of  those  workings.  If  they  cannot, 
then  I  shall  probably  appoint,  under  the  powers  entrusted  to  me  by  the  Act  of 
Parliament  (which  I  think  extends  to  cases  of  this  description),  some  coal  agent,  who 
is  [624]  perfectly  well  acquainted  with  matters  of  this  description,  to  examine  and 
make  a  report  as  to  the  state  of  the  works,  and  as  to  what  coal  has  been  taken  from 
under  certain  plots  of  land  of  the  Plaintiff",  which  will  be  specified,  and  to  take  all 
proper  measurements  for  that  purpose.  Suppose  he  finds  that  a  certain  quantity,  say 
1000  tons,  has  been  taken,  I  shall  then  call  on  the  Defendant  to  shew  what  portion  of 
that  coal  has  been  taken  prior  to  the  si.x  years. 

I  think  the  l)urden  of  proof  ought  to  rest  on  the  Defendant,  for  this  reason  :  I 
assimilate  this  to  the  case,  which  I  have  freciuently  had  occasion  to  refer  to,  of  the 
chimney  sweep  who  found  the  diamond  ring,  Armorii  v.  Delamirie  (1  Strange,  50.5  ;  and 
see  20  Beav.  226),  and  governed  by  the  principle  which  I  have  constantly  acted  upon, 
that  the  case  will  be  taken  most  strongly  against  a  person  who  keeps  back  and 
destroys  evidence.  I  apply  that  principle  to  a  person  whose  duty  it  was  to  keep  strict 
evidence  of  what  workings  there  were  in  other  persons'  lands,  and  shall  charge  a 
person  working  the  coal  mines  on  the  adjoining  land  with  the  full  amount  raised, 
unless  ho  can  prove  it  was  not  taken  within  the  time  daring  which  the  Court  directs 
the  account.  On  taking  that  account,  I  shall  certainly  not  treat  this  as  a  case  of 
fraud,  but  shall  act  on  any  reasonable  evidence  I  can  get  to  ascertain  at  what  time 
the  coal  was  worked.  This  is  the  view  I  take  with  respect  to  the  mode  of  taking  the 
account  of  the  coal  worked. 


[625]    Attornev-Gexekal  r.  The  Cokpokatiox  of  Great  Yarmoi'th. 

\  March  1,  2,  5,  1855. 

1  The  95th  section  of  the  Municipal  Corporation  Act  (5  &  6  Will.  4,  c.  76),  which 

:       enables  municipal  corporations  to  renew  leases  on  a  fine,  in  cases  where  sanctioned 

I       "  by  ancient  u.sage  or  by  custom  or  practice,"  at  "  a  fine  certain,"  or  where  they 

"have  ordinarily  made  renewal"  upon  "an    arbitrary   fine,"  is  to    be  construed 

liberally. 

The  word  "  renewal,"  in  the  Municipal  Corporation  Act,  does  not  mean  a  mere  custom 

to  let  on  lease  at  different  rents,  and  though  the  renewals  need  not  be  on  precisely 

the  same  terms,  there  must  be  such  an  uniformity  as  to  shew  that  the  same  lease 

has  been  renewed. 

Leases  were  granted  by  a  municipal  corporation  of  the  same  propertj-  in  1778,  1798 

and  1824,  to  the  same  lessee  and  his  assigns,  for  twenty-one  years,  at  a  rent  of  5s. 

In  the  two  last  instances  alone  a  fine  of  7s.  6d.  had  been  taken.     The  covenants 

varied,  and  there  was  an  interval  of  six  years  between  the  second  and  third,  during 

which  there  was  a  yearly  tenancy.     Held,  that  the  case  did  not  come  within  the 

!i5tb  section  of  the  Municipal  Corporation  Act,  and  that  a  renewal  could  not  be 

granted  at  an  undcr-value  and  on  a  fine. 

This  information  was  filed  by  the  Attornej'-General  against  the  Corporation  of 
i  Great  Yarmouth,  the  Town  Councillors  who  were  the  committee  for  granting  leases, 
t  and  a  Mr.  Moore.     It  prayed  an  injunction  to  restrain  the  Corporation  from  granting 

1  R.  v.— 32* 
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a  lease,  of  a  small  property  belonging  to  the  Corporation,  to  the  Defendant  Mr.  Moore, 
for  twenty-one  years,  at  a  rent  of  6s.  3cl.,  with  a  fine  of  7s.  6d.,  on  the  ground  of  its 
not  being  authorized  by  the  Municipal  Corporation  Act.  The  value  of  the  property 
was  stated  to  be  £.")  per  annum. 

The  Municipal  Corporation  Act  (5  &  6  Will.  4,  c.  76,  s.  94)  prohibits  a  corporation 
granting  leases  of  the  corporate  property,  for  any  term  exceeding  thirty-one  years, 
e.xcept  in  the  cases  mentioned  in  the  95th  section,  and  requires  them  to  reserve  "  such 
clear  yearly  rent  as  to  the  council  shall  appear  reasonable,  without  taking  an\'  fine 
for  the  same." 

The  95th  section  provides,  "  that  in  all  cases  in  which  any  body  corporate  shall, 
on  the  5th  day  of  June  in  this  present  year  [lt*35],  have  been  bound  or  engaged,  by 
any  covenant  or  agreement,  express  or  implied,  or  have  been  enjoined  by  any  deed, 
will  or  other  document,  [626]  or  ha\e  been  sanctioned  or  warranted  /<//  anck'nt  usa(/r  or  hij 
aistum  or  practice,  to  make  any  renewal  of  any  lease  for  years,  or  for  life  or  lives,  or 
for  years  determinable  with  any  life  or  lives,  at  any  fixed  or  determinate  or  known  or 
accustomed  period,  or  after  the  lapse  of  any  number  of  years,  or  on  the  dropping  of 
any  life  or  lives  and  years,  determinable  after  the  lap.se  of  any  number  of  years,  at 
a  tine  certain,  or  under  any  sjiecial  or  specific  teruu  or  condiiions,  and  also  in  all  cases  in 
which  anj'  body  corporate  shall  heretofore  hare  ordiimrili/  made  renewal  of  any  lease  for 
years,  or  for  life  or  lives  or  for  years,  determinable  with  any  life  or  lives,  at  any  fixed 
or  determinate  or  known  or  accustomed  period,  or  after  the  lapse  of  any  number  of 
years,  or  upon  the  dropping  of  any  life  or  lives,  upon  the  payment  of  an  arbitrary  fine,  it 
shall  be  lawful  for  the  council  of  such  borough  to  renew  such  lease  for  such  term  or 
number  of  years,  either  absolutely  or  determinable  with  any  life  or  lives,  or  for  such 
life  or  lives,  and  at  such  rent,  and  upon  the  payment  of  such  fine  or  premium,  either 
certain  or  arbitrary,  and  with  or  without  any  covenant  for  the  future  renewal  thereof, 
as  such  body  corporate  could  or  might  have  done  in  case  this  Act  had  not  Ix'en 
passed." 

It  appeared,  in  this  case,  that  by  a  lease  dated  the  8th  of  May  1778,  the  Corpora- 
tion of  Great  Yarmouth  demised  the  property  in  question  to  Morse,  for  twenty-one 
years  from  the  Michaelmas  of  1776,  at  a  rent  of  5s.  No  fine  was  taken,  and  the 
lease  contained  a  proviso  for  cesser  on  any  assignment  without  licence,  and  a  covenant 
not  to  build. 

This  lease  expired  at  Michaelmas  1797  ;  and  on  the  17th  of  January  1798  the 
Corporation  of  Great  Yarmouth  demised  the  same  property  to  the  assignee  of  [627] 
the  former  lease  for  twenty-one  years,  to  take  effect  from  the  e.xpiration  of  the  former 
lease  (Michaelmas  1797),  at  a  rent  of  5s.  and  for  a  fine  of  7s.  6d.  This  lease  con- 
tained a  power  of  re-entry  if  the  lessee  assigned  without  leave,  and  a  covenant  not  to 
build. 

This  lease  expired  on  Michaelmas  1818,  and  the  lessee  remained  tenant  from  year 
to  year  until  1824. 

On  the  17th  of  February  1824  a  third  lease  was  granted  of  the  same  property  to 
the  owner  of  the  last  for  twenty -one  years,  from  ^Michaelmas  1824,  at  5s.  rent  and 
for  a  fine  of  7s.  6d.  This  lease  contained  a  covenant,  on  alienation,  to  pay  a  fine  of 
5s.  to  the  Corporation  by  way  of  fine,  and  a  covenant  not  to  use  the  premises  so  as  to 
be  a  nuisance,  and  not  to  build  upon  the  premises. 

This  lease,  which  was  existing  at  the  time  the  Municipal  Corporation  Act  passed 
[1835],  expired  at  Michaelmas  1845.  It  was  not  then  renewed,  but  the  Corporation 
had  now  determined  to  grant  to  Moore  a  renewal  at  a  rent  of  Cs.  3d.  and  on  a  fine 
of  7s.  6d. 

The  late  town  clerk's  evidence  was  that  the  custom  of  renewal  was  on  payment 
"  of  a  renewal  fine  of  one  and  a  half  year's  rent." 

Mr.  Follett  and  Mr.  Cairns,  in  support  of  the  information.  The  Corporation  are 
now  mere  trustees  of  the  corporate  property  for  the  inhabitants  of  Yarmouth,  and  the 
Act  intended  to  compel  them,  in  dealing  with  that  propertj',  to  act  strictly  as  trustees 
and  for  the  benefit  of  their  cestuu<  iptc  trust.  As  the  intended  lease  is  at  an  under- 
value and  upon  a  fine,  the  Defendants  must  clearly  shew  that  this  case  comes  within 
[628]  the  exceptions  stated  in  the  95th  section  of  the  Act.  This  clause  is  composed 
of  two  branches  :  the  first  relates  to  renewals  at  a  fine  certain,  and  the  second  to 
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cases  where  the  renewal  has  ordinarily  been  made  "  upon  the  payment  of  an  arbitrary 
fine." 

If,  under  the  first  branch  of  the  clause,  "  an  ancient  usage  or  custom  "  be  relied 
on,  then  it  must  be  shewn  to  be  uniform ;  for,  like  all  ancient  prescriptive  titles,  any 
variation  in  it  is  fatal;  Lovelace  v.  L'eu/nolJs  (Cro.  Eliz.  563);  Parkin  v.  IlaJcliffe  {I 
Bos.  &  Pull.  282).  So  also  if  the  Defendants  insist  on  the  existence  of  "a  practice" 
to  renew,  it  must  be  shewn  that  there  has  been,  for  a  long  period,  an  uniform  practice 
to  renew  on  similar  terms ;  and  it  is  not  sufficient  to  shew  that  there  has  been  merely 
a  practice  to  let  the  property  on  lease,  on  terms  varying  according  to  the  circumstances 
and  the  times.  In  the  present  case,  there  has  been  no  uniformity  whatever,  and  no 
continuous  practice  of  renewal.  Three  leases  only  are  relied  on,  namely,  those  of 
1778,  1798  and  1824,  they  all  vary  in  their  terms,  and  they  were  not  and  do  not 
purport  to  be  renewals.  In  the  first  no  fine  was  paid.  In  the  second  (which  is  the 
only  one  which  commences  without  an  interval  from  the  expiration  of  the  previous 
term),  a  fine  is  taken,  and  the  covenants  vary  from  those  in  the  first.  At  the  expira- 
tion of  the  second,  there  is  an  interval  of  .six  years,  during  which  there  was  a  tenancy 
at  will,  and  this  at  once  destroyed  any  "usage,  custom  or  practice,"  if  any  existed. 
The  third  lease  is  granted  after  six  years'  interval,  and  commences,  not  from  the 
expiration  of  the  former  lease  in  1818,  but  from  Michaelmas  1824,  and  the  covenants 
again  vary  from  the  former.  This,  therefore,  could  not  be  a  renewal  of  the  old  lease. 
The  thiid  lease  expired  in  184.5;  no  new  [629]  lease  was  then  granted,  but  the 
Corporation  retained  the  property,  as  they  say,  expecting  to  make  it  useful  in  city 
improvements.  Having  retained  the  property,  and  having  once  declined  to  renew 
the  lease,  the  discretionary  powers  given  by  the  Act  could  not  be  executed  by  the 

I  Corporation  at  a  future  period,  when  differently  constituted  in  point  of  members. 
The  law  is  very  strict  in  cases  of  renewal,  even  where  there  is  a  positive  covenant  to 
renew.  If  the  tenant  does  not  at  once  avail  himself  of  the  option,  he  cainiot  after- 
wards insist  on  it,  and  a  Special  Act  became  necessary  in  Ireland  to  enable  parties 
holding  under  leases,  with  a  covenant  for  perpetual  renewal,  to  obtain  the  benefit  of 
the  covenant  after  they  had  allowed  the  time  for  renewing  to  expire. 

Secondly.  This  does  not  come  within  the  second  branch  of  the  9.5th  section,  which 
relates  to  cases  where  an  arbitrary  fine  has  been  taken.  Here  the  fine  is  proved  to 
be  certain,  namely,  one  and  a  half  year's  rent ;  and  this  case,  if  within  that  section  at 
all,  must  l)e  within  the  first  branch  of  it. 

Mr.  K.  Palmer  and  Mi'.  C.  Hall,  for  the  Corporation  and  the  councillors.  In  the 
Municipal  Corporation  Act,  the  Legislature  has  dealt  with  corporate  property  in  a 
manner  similar  to  ecclesiastical  property,  and  the  intention  in  both  cases  was  to  give 
a  discretionary  power  to  those  having  the  management  of  the  property,  enabling  them 
to  realize  the  just  and  i-easonable  expectation  of  the  tenants,  after  the  changes  which 
took  place  in  the  Corporations.  It  was  to  prevent  the  injustice  which  would  occur 
from  disappointing  the  reasonable  hopes  of  a  renewal  entertained  by  the  tenants  who, 
for  a  series  of  years,  had  held  the  property,  and  which,  but  for  the  Act,  they  would, 
according  to  the  practice  in  such  cases,  [630]  have  been  almost  sure  of  obtaining. 
The  various  words  used  in  the  section  shew  that  the  benefit  of  the  renewal  was  not  to 
be  confined  to  cases  of  "  ancient  usage,"  according  to  the  strict  technical  meaning  of 
the  word,  for  it  proceeds  to  extend  its  operation  by  the  use  of  the  word  "custom  ;" 
and  lest  that  might  be  considered  a  "  legal  custom,"'  it  adds  "  practice."  This  shews, 
clearly  and  distinctly,  that  it  was  not  intended  that  renewals  should  be  confined  to  cases 
of  usages  and  customs,  in  the  narrow  and  technical  meaning  of  those  words,  but  should 
extend  to  cases  where  there  had  been  a  "  practice  '  of  renewal ;  the  object  of  the 
stiitute  was  to  enable  the  new  Corporation,  as  regards  old  tenants,  to  deal  in  a  liberal 
and  equitable  spirit,  and  being  an  enabling  clause,  this  statute  must  therefore  be 
construed  liberally. 

I I  Before  the  passing  of  the  Act  there  was  no  obligation  to  renew,  but  the  custom 
liand  "practice"  was  to  grant  a  renewal  to  the  old  tenant.  We  admit  that  the  Act 
/'gave  no  positive  right  to  the  tenant  to  have  a  renewal,  for  it  does  not  refer  to  any 
I  "tenant  right,  "  but  it  placed  a  confidence  in  those  who,  for  the  future,  were  to  have 

ithe  management  of  corporate  property  of  towns,  to  act  like  liberal  landlords  to  their 
Itenants,  and  for  that  purpose,  it  gave  them  a  distinct  power  to  renew  in  all  proper 
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cases.  To  bring  a  case  within  the  95th  section,  it  is  not  necessary  that  the  former 
renewals  shouUl  be  uniform,  or  that  they  should  be  identical  in  terms  with  the  previous 
leases,  either  as  to  fines,  rents  or  covenants.  All  that  it  reiiuircs  is  a  ImnA  Jiile  enjov- 
ment  under  a  succession  of  renewals,  and  then  the  renewal  may  bo  macte,  not  on  the 
terms  of  the  old  leases,  but  on  any  terms  which  the  existing  Corporation  may  think 
fit.  In  the  present  case,  the  variations  in  the  three  leases  arc  immaterial  ;  the  term 
and  rent  are  the  same  ;  and,  as  to  the  interval,  the  mere  suspension  and  delay  in 
granting  a  new  lease  did  not  destroy  the  [631]  "  practice,"  which  was  admitted  by 
the  subsequent  grant. 

As  to  the  time  which  has  elapsed  since  1845,  it  is  accounted  for.  An  application 
for  a  renewal  was  made  by  the  tenant,  which  was  not  rejected,  but  the  consideration 
of  it  was  postponed,  and  the  grant  consequently  suspended,  but  ultimately,  in  1S.")2, 
it  was  finally  resolved  to  renew,  a  7s.  6d.  fine  and  an  increase  in  the  rent.  The 
Corporation  are  authorized  to  grant  the  lease  proposed. 

Mr.  S.  Scott,  for  the  Defendant  Moore,  adopted  the  .same  line  of  argument,  and 
insisted,  that  if  there  was  to  be  no  renewal,  the  tenant  was  entitled  to  conipen.satioii 
for  lasting  improvements,  made  by  him  on  the  fair  expectation  of  the  usual  renewal. 

The  AtUirmy-Grneial  v.  Grvai  (fi  Ves.  452)  and  The  Atleirneij-Genenil  v.  Keir  (2 
Beav.  420). 

The  case  of  L'a^rstorne  v.  Bentlei/  (4  Bro.  C.  C.  415)  was  also  referred  to. 

The  Master  of  the  Kolls  [Sir  John  liomilly]  without  hearing  a  reply.  The 
question  is  whether,  in  this  particular  case,  the  95th  section  of  the  Municipal  Cor- 
poiation  Act  authorizes  the  Corporation  of  Yarmouth  to  grant  a  lease  to  Mr.  Moore 
at  the  lent  of  6s.  3d.  and  a  fine  of  7s.  6d.,  which  I  assume  to  be  less  than  the  real 
value  of  the  property.  Before  I  comment  on  this  clause,  I  think  it  proper  to  state 
that,  in  my  opinion,  it  ought  to  be  construed  liberally,  for  it  is  an  enabling  clause, 
and  was  meant  to  empower  a  Corporation  to  do  what  might  be  morally,  if  not  legally, 
just  towards  their  tenants  or  les-[632]-sees  :  and  the  number  of  expressions  used  to 
extend  the  meaning  of  the  prior  words  shew  that  it  was  intended  that  the  clause 
should  be  construed  liberally. 

There  are  two  branches  in  this  clause.  The  second  branch  clearly  applies  only 
to  the  case  where  they  have  ordinarily  made  i-enewals  "  upon  the  payment  of  an  arbitrary 
fine."  But  this  is  not  the  case  of  a  payment  of  "  an  arbitrary  fine  ; "  for  if  any  fine  is 
properly  to  be  paid,  it  is  one  of  7s.  6d.,  which  is  the  only  fine  that  has  been  regularly 
paid  for  the  renewal  of  this  lease. 

Now  the  first  branch  (omitting  that  which  does  not  apply)  refers  to  cases  in  which 
the  Corporation  has  been  "sanctioned  or  warranted,  by  ancient  usage  or  by  custom 
or  practice,"  to  renew.  It  is  not  contended,  in  the  present  ease,  that  there  has  been 
what  may  properly  be  called  an  ancient  usage,  or  a  legal  custom  or  practice,  continued 
for  a  very  considerable  length  of  time,  from  which  it  may  be  inferred  that  the  custom 
has  been  immemorial.  But  it  is  contended  that  this  is  a  case  of  a  Corporation  being 
warranted  Ijy  "practice"  to  make  a  renewal  of  a  lease  "at  a  fine  certain  or  under 
some  special  or  specific  terms  or  conditions." 

In  construing  this  clause,  it  is  important  to  consider  the  meaning  of  the  words 
"renewal"  and  practice."  It  has  been  contended  that  the  word  "renewal"  here 
can  mean  nothing  more  than  the  grant  of  a  new  lease  to  the  holder  of  the  former 
lease,  in  respect  of  his  occupation  of  the  land  under  that  lease  ;  for  by  the  last  part 
of  the  clause  the  Corporation  may  "renew  such  lease  for  such  term  or  number  of 
years,  either  absolutely  or  determinable  with  any  life  or  lives,  or  for  such  life  or  lives, 
and  at  such  rent"  and  on  such  fine,  iVc,  as  the  Corporation  might  have  done  before 
the  Act.  But,  in  my  opinion,  [633]  the  word  "  renewal  "  cainiot  receive  that  extremely 
large  construction  ;  for  if  it  did,  the  consequence  would  lie  that  this  .section  would 
enable  the  Coi-poration  to  alienate  the  corporate  property,  in  ever}^  case  in  which 
there  had  happened  to  be  a  succession  of  three  or  four  leases,  at  rack  rent  and  per- 
fectly different  in  their  character,  to  the  same  person  and  the  person  claiming  under 
him  (assuming,  of  course,  that  three  or  four  demi.ses  would  be  suflicient  to  constitute 
a  practice).  I  am  satisfied  that  that  cannot  be  the  construction  of  this  clause,  and 
that  the  scope  and  object  of  this  Act  of  Parliament  never  meant  that  if  a  piece  of 
land  had  been  originally  leased  at  a  rack  rent  to  A.,  and  after  that  lease  had  expired 
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had  been  demised  to  the  assignee  of  A.  at  an  increased  rack  rent,  and  afterwards  to 
another  assignee  at  a  ditt'erent  rack  rent,  these  would  be  renewals  in  the  sense  con- 
tended for,  so  that  a  Corporation  could,  after  the  passing  of  this  Act,  have  simply 
alienated  the  property  by  granting  leases  to  them  for  ninety-nine  years  at  a  pepper- 
corn rent ;  for  before  the  passing  of  the  Municipal  Corporation  Act,  a  Corporation, 
not  being  trustees,  might  have  alienated  their  property  the  same  as  a  private  indi- 
vidual, and  the  effect  of  holding  the  instance  I  have  given  to  be  a  renewal  would 
enable  the  Corporation  to  part  with  or  completely  destroy  the  property  intended  by 
the  statute  to  be  held  by  them  in  trust  and  for  the  benefit  of  the  city.  I  am  satisfied 
that  that  is  not  the  meaning  of  the  word  "renewal." 

At  the  same  time,  I  do  not  at  all  mean  to  say  that  the  meaning  of  the  word 
"  renewal  "  must  be  this :  that  the  lease  which  is  to  be  renewed  must  be  precisely,  in 
all  its  terms  and  conditions,  the  .same  as  the  lease  that  preceded  it ;  but  I  am  of 
opinion  that  in  substance  it  must  be  the  same,  or  that  there  must  be  such  a  species 
of  uniformity  as  to  shew  that,  in  point  of  fact,  it  is  the  same  [634]  lease  which  was 
renewed.  Undoubtedly,  if  you  find  leases  which  for  a  considerable  length  of  time 
have  been  renewed  at  a  rent  of  .5s.,  and  a  fine  of  7s.  6d.,  with  covenants  substantially 
the  same,  that  would  constitute  a  "  practice  "  of  renewing  the  former  lease. 

I  now  come  to  consider  whether,  in  the  circumstances  of  this  case,  this  is  a 
"renewal"  within  the  proWsions  of  the  statute,  according  to  the  interpretation 
which,  in  my  opinion,  ought  to  be  put  upon  this  first  branch  of  the  clause.  The 
first  lease  is  that  of  1778,  which  was  for  a  term  of  twenty-one  years,  at  a  rent  of  5s., 
and  without  any  fine.  There  is  nothing  whatever  to  shew  that  this  was  a  renewal 
of  any  former  lease,  or  that  the  rent  reserved  was  not  the  fair  rent  which  could  be 
obtained  for  this  small  piece  of  land  at  that  time. 

Then  comes  the  lease  of  1798,  for  which  a  fine  of  7s.  6d.  was  paid.  Therefore, 
this  varies  from  the  former  lease  in  this  respect :  that  there  is  an  increased  considera- 
tion by  the  payment  of  the  fine,  and  there  are  certainly  additional  and  important 
covenants,  and  is  a  distinct  lease  from  the  former. 

The  second  lease  expired  on  the  29th  September  1818,  and  the  lessee  remained 

tenant  from  year  to  year,  at  the  former  rent,  for  a  period  of  six  years.     So  that  you 

have  first  a  lease  for  twenty-one  years,  at  a  rent  of  5s. ;  upon  the  expiration  of  that 

lease,  you  have  a  lease  for  twenty-one  years,  with  additional  covenants,  at  the  same 

rent,  but  upon  payment  of  a  fine  ;  then  you  have,  at  the  expiration  of  that  lease, 

i    a  tenancy  from  year  to  year  for  six  years  ;  and  at  the  expiration  of  that  you  have  a 

j    third  lease,  which  was  granted  in  Febiuary  1824,  for  twenty-one  years,  from  Michael- 

I    mas  1824,  at  a  rent  of  5s.,  a  fine  of  7s.  Gd.,  and  with  a  slight  variation  in  the  covenants. 

I    This,  on  the  face  of  it,  is  no  [635]  renewal  of  the  former  lease,  because,  if  it  had  been, 

I    it  would  have  taken  effect  from  the  expiration  of  the  former  lease,  but  there  is  an 

I    interval  of  six  years,  during  which  there  was  a  tenancy  from  year  to  year,  and  then  a 

j    lease  is  granted  in  February  1824,  not  to  take  effect  from  any  prior  period,  but  seven 

I    months  later,  namely,  in  September  1824.     In  my  opinion  that  is  not  a  renewal  of  the 

i    former  lease,  but  it  is  a  distinct  and  separate  lease.     It  is  true  that  the  tenant  held 

I    over,  so  far  as  the  covenants  and  rent  were  concerned,  on  the  terms  of  the  old  expired 

I    lease,  but  he  was  a  mere  tenant  from  year  to  year,  and  might  have  been  evicted  at 

i    any  time. 

I  Then  the  Municipal  Corpoiation  Act  passes,  and  at  that  period  there  was  a  lease 

j  subsisting,  which  was  not  a  renewal  made  at  the  expiration  of  the  former  lease,  Viut 
.  after  an  interval,  during  which  there  was  a  tenancy  from  year  to  3'ear,  and  which 
!.  existing  lease  varies  from  the  previous  lease.  It  is  true  that  the  three  leases  have 
i  always  been  granted  to  a  person  who  occupied  the  land  by  virtue  of  a  prior  lease,  but, 
in  my  opiiuon,  the  word  "renewal  '  does  not  include  such  a  ca.se  as  this,  which  cannot 
be  said  to  amount  to  a  "  practice. ' 

I  concur  in  the  observation  of  counsel,  that  it  is  not  necessary  to  prove  either  an 
ancient  usage  or  a  legal  custom,  in  the  strict  and  proper  use  of  these  terms,  when 
applied  to  the  proof  of  heriots,  or  to  the  payment  of  tithes,  or  a  umIhh  in  lieu  of  them  ; 
but  I  think  that  to  constitute  a  "  practice  "  there  must  be  such  a  number  of  preceding 
leases  of  such  a  similar  and  uniform  character  as  to  amount,  though  not  to  a  "  legal 
custom,"  yet  to  that  which   in  ordinary  and  common  parlance,  and  by  persons  not 
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acquainted  u-ith  the  technical  import  of  legal  expressions,  would  be  called  "a  custom," 
to  which  the  word  "practice"  is  synonymous. 

[636]  If  there  had  been  a  practice  by  which,  upon  every  renewal,  the  rent  was 
increased  according  to  a  given  ratio  and  [jroportion,  that  would,  in  my  opinion,  have 
come  within  this  clause,  and  be  a  renewal  of  a  lease  warranted  Ijy  "practice."  If,  for 
instance,  a  lease  had  been  granted  for  twenty-one  years,  and  the  practice  of  the  Cor- 
poration had  been  to  renew  at  the  end  of  every  twenty-one  years,  on  a  fine  of  7s. ' 
and  an  increase  of  fifteen  per  cent,  on  the  rent,  that  would  have  been  a  "  practice  " 
within  the  terms  of  this  clause.  But  it  is  clearly  established  that  no  such  practice 
applied  to  this  particular  land,  for  the  rent  has  always  been  the  same.  If  there  had 
been  nothing  more  in  the  case,  and  every  lease  had  been  renewed  upon  the  expiration 
of  the  former  lease,  exactly  upon  the  same  rent  and  without  any  alteration,  then 
there  would  have  been  strong  grounds  for  saying  that  this  had  been  the  practice 
adopted  by  the  Corporation,  although  I  am  very  far  from  meaning  to  lay  down  that 
the  mere  fact  of  three  demises  would  constitute  a  practice  in  the  absence  of  all  other 
evidence  on  the  subject. 

In  my  opinion  there  has  neither  been  a  uniform  practice  of  renewal  in  this  case, 
in  any  sense  of  the  term,  within  the  proper  construction  of  this  clause,  nor  have  the 
leases  been  uniform  in  their  character. 

Then  it  is  said  that  Mr.  Moore  is  entitled  to  compensation,  but  the  cases  which 
have  been  cited  by  Mr.  Scott  do  not  apply  to  the  present  case.  No  doubt  when  this 
Court  sets  aside  a  long  lease  of  charity  property,  which  ought  never  to  have  been 
granted,  then  in  consideration  of  the  injury  inflicted  upon  the  person  by  setting  asi<le 
a  long  lease,  it  does  allow  him  compensation  for  improvements  which  he  has  made 
upon  the  land,  upon  the  faith  and  upon  the  consideration  that  [637]  the  lease  was  a 
subsisting  lease.  But  here  the  lease  is  at  an  end,  and  the  only  question  is,  whether 
a  new  lease  shall  be  granted.  If  I  am  right  in  this  case,  this  expenditure  could  only 
have  been  made  upon  the  faith  of  the  subsisting  lease,  and  not  upon  the  faith  of  any 
right  to  compel  a  renewal,  which  certainly  does  not  exist  in  this  case  in  the  contem- 
plation of  anybody,  as  is  shewn  by  the  evidence  before  me. 

I  think,  therefore,  that  this  lease  is  not  authorized  by  this  statute. 

A  decree  was  made  for  an  injunction  with  costs,  and,  after  some  hesitation, 

March  5.  The  Master  of  the  Rolls  ordered  the  costs  to  be  paid  out  of  the 
corpoi'ate  funds. 

[638]     MoRSHEAD  V.  Reynolds.     Mai/  3,  1856. 

Where  there  is  a  deficiency  of  a.ssets,  the  costs  of  creditors  of  proving  their  debts  are 
not  payable  in  the  first  instance,  but  are  added  to  their  debts  and  apportioned  with 
them. 

The  assets  were  insufficient  to  pay  the  debts,  and  a  creditor  proposed  that  the 
costs  of  the  creditors  of  proving  their  debts  should  be  paid  in  the  first  instance,  and 
that  the  residue  should  be  then  apportioned  jiro  rntA  amongst  the  creditors. 

Mr.  Follett  and  Mr.  Wiekens,  for  difterent  parties. 

The  Master  of  the  Rolus  [Sir  John  Romilly]  referred  to  the  47th  Order  of 
26th  August  1841  (Ordines  Can.  177),  as  amended  by  the  6th  Order  of  the  11th  of 
April  1842,  and  said  that  he  considered  it  settled  that  the  costs  of  creditors  of  estab- 
lishing their  debts  must  be  added  to  the  debt  so  established,  and  that  the  apportion- 
ment must  then  be  made  with  reference  to  the  whole  amount. 


Reports  of  CASES  in  CHAXOERY  ARGUED  and 
DETER3IINED  in  the  ROLLS  COURT  during 
the  time  of  the  Right  Honoralile  Sir  JOHN 
ROM  ILLY,  Knight,  Master  of  the  Rolls. 
1856.  By  CHARLES  BEAVAN,  Esqr.,  M.A., 
Barrister-at-Law.     Yol.  XXII.     1857. 

[1]     Ki.NDEKLEY  r.  Jervis.     April  11,  12,  14,  iMay  22,  1856. 

[S.  C.  25  L.  J.  Ch.  538 ;  2  Jar.  (N.  S.)  602  ;  4  W.  R.  579.  See  Fickerinq  v.  Ilfracomhc 
Ruiluxvj  Company,  1868,  L.  R.  3  C.  P.  248 ;  Price  v.  Price,  1887,  35  Ch.  D.  305.] 

The  rights  of  simple  contract  creditors  of  an  ancestor  as  against  the  descended  estates 
are  not  defeated  by  judgments  entered  up  against  the  heir,  for  his  personal  debts, 
before  suit. 

The  3  &  4  Will.  4,  c.  104,  makes  real  estate  "assets  to  be  administered  in  Courts  of 
Equity  "  for  payment  of  simple  contract  debts  of  the  deceased,  and  the  1  iV:  2  Vict. 
c.  110,  s.  13,  makes  a  judgment  a  charge  on  any  lands  of  which  the  judgment 
creditor  is  seised,  it'c,  or  over  which  he  shall  have  any  disposing  power,  for  his  own 
benefit,  and  it  makes  such  judgment  an  equitable  mortgage  thereon.  Held,  that 
judgments,  entered  up  against  the  heir  for  his  own  debt,  before  any  action  or  suit 
by  the  simple  contract  creditors  of  the  ancestor,  have  no  priority  over  the  simple 
contract  creditors  of  the  intestate,  in  respect  of  the  descended  estate. 

It  was  not  the  object,  nor  is  it  the  operation,  of  the  statute  of  the  3  iV  4  Will.  4,  c. 
104,  to  make  the  simple  contract  debts  of  a  deceased  person  in  the  nature  of  mort- 
gages or  specific  charges  on  his  real  estate,  but  as  the  statute  makes  the  land  assets 
for  the  payment  of  his  debts,  these  debts  constitute  a  general  charge  upon  them, 
but  not  so  that  a  honn  fide  purchaser  of  the  lands,  from  the  heir  or  devisee,  is  bounil 
to  see  to  the  application  of  the  purchase-money,  as  he  would  be  in  the  case  of  a 
particular  mortgage  on  any  portion  of  the  lands  themselves. 

The  real  estate  of  a  deceased  person  constitutes  assets,  to  be  administered  in  a  Court  of 
Equity,  according  to  the  priorities  specified  by  the  statute,  and  all  the  incidents  of 
assets  attach  to  it,  and,  consei|uently,  such  assets  are  liable,  in  the  first  place,  to  pay 
the  debts  of  the  deceased  debtor,  and  subject  thereto,  they  belong  to  his  devisee  or 
heir  at  law,  but  the  devisee  or  heir  at  law  takes  no  beneficial  interest  therein,  except 
subject  to  and  after  payment  of  the  debts  of  the  deceased  testator  or  ancestor. 

By  the  1  ifc  2  Wet.  c.  110,  s.  13,  the  Legislature  meant  that  a  judgment  was  to  operate 
on  all  lands  and  interest  in  lands  over  which  the  debtor  might  have  a  disposing 
power,  for  his  own  benefit,  without  commitiug  a  l>reach  of  duty,  that  is,  over  which 
he  had  a  right,  at  law  or  in  equity,  to  consider  himself  the  beneficial  owner.  The 
introduction  of  such  words  as  "honestly"  or  "without  conuuitting  a  breach  of  duty 
appears  to  be  superfiuous,  for  they  are  necessarily  to  be  understood  as  forming  a 
part  of  the  clause. 

Observations  on  Jl'utls  v.  Porter,  3  Ellis  &  B.  743. 

Sir  Sandford  Graham  died  on  the  18th  of  September  1852,  intestate,  indebted  on 
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specialty  and  simple  contract.  He  was  seised  of  considerable  real  estate  [2]  which 
descended  on  his  heir  at  law,  the  Defendant  Sir  Sandford  Graham. 

At  the  death  of  the  intestate,  and  subsequently,  judgments  were  entered  up 
against  the  Defendant  Sir  Sandford  (4raham,  which,  being  duly  registered  in  the 
office  of  the  Senior  Master  of  the  Court  of  Common  Pleas,  became  charges  on  his  real 
estate  under  the  1  »^  2  Vict.  c.  110,  s.  13. 

This  bill  was  filed,  on  the  id  March  18-54,  by  the  Plaintiff,  on  behalf  of  him.self 
and  the  other  creditors  of  the  intestate,  and  a  decree  was  made  on  the  15th  of  March 
1855,  for  taking  the  accounts  and  for  inquiring  as  to  the  incumbrances  affecting  the 
real  estate  of  the  intestate. 

The  case  came  on,  upon  the  Chief  Clerk's  certificate,  when  some  of  the  judgment 
creditors  of  the  heir  insisted  that  their  judgment  charges  had  priority  over  the  simple 
contract  debts  of  the  testator.  The  question  principally  depended  on  the  true  con- 
struction of  the  statutes  of  the  3  &  4  Will.  4,  c.  104,  and  the  1  i^  2  Vict.  c.  110,  and 
it  will,  therefore,  be  convenient  to  state  them  shortly,  in  the  first  instance. 

The  3  &  4  Will.  4,  c.  104,  intituled  "An  Act  to" Render  Freehold  and  Copyhold 
Estates  Assets  for  the  l'av-[3]-ment  of  Simple  and  Contract  Debts,"  is  as  follows: — 
"  Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all  persons  should  be 
secured  more  effectually  than  is  done  by  the  laws  now  in  force  ;  be  it  therefore 
enacted,''  &c.,  that  "  when  any  person  shall  die  seised  of  or  entitled  to  any  estate  or 
interest  in  lands,"  "  which  he  shall  not  by  his  last  will  have  charged  with  or  devised 
subject  to  the  paj-ment  of  his  debts,  the  same  shaU  he  assets  to  he  tidmiimtercd  in  Cmirls  of 
E'luifi/,  for  the  papnent  of  th.e  just  debts  of  such  persons,  as  well  as  debts  due  on  simple 
contract  as  on  specialty ;  and  thai  the  heir  or  heirs  at  law,  customary  heir  or  heirs, 
devisee  or  devisees  of  such  debtor  sImH  he  liable  to  all  the  same  suits  in  equiti/  at  the  suit 
of  any  of  the  creditors  of  such  debtor,  whether  creditors  lii/sinqde  contract  or  hij  s}teciuUii 
as  the  heir  or  heirs  at  law,  devisee  or  devisees,  of  any  person  or  persons  who  died 
seised  of  freehold  estates  was  or  were  hefore  the  passinc/  of  thi--^  Act  liahh  to  in  respect  of 
such  freehold  estates,  at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were  bound: 
provided  always,  that  in  the  administration  of  assets  by  Courts  of  Equity,  under  and 
by  virtue  of  this  Act,  all  creditors  by  specialty,  in  which  the  heirs  are  bound,  shall  be 
paid  the  full  amount  of  the  debts  due  to  them,  before  any  of  the  creditors  by  simple 
contract  or  by  specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any  part  of 
their  demands." 

The  1  &  2  Vict.  c.  110,  s.  13,  enacts  that  a  judgment  entered  up  against  any 
person  "shall  operate  as  a  charge  upon  all  lands,"  &c.,  "of  or  to  which  such  person 
shall,  at  the  time  of  entering  up  such  judgment  or  at  any  time  afterwards,  be  seised, 
possessed  or  entitled,  for  any  estate  of  interest  whatever,  at  law  or  in  equit}',  whether 
in  possession,  reversion,  remainder  or  expectancy,  or  over  which  such  person  shall,  at 
the  time  of  [4]  entering  up  such  judgment  or  at  any  time  afterwards,  have  any  dis- 
posing power,  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit,"  etc.,  &c.  ;  "and  that  every  judgment  creditor  shall  have  such  and  the 
same  remedies,  in  a  Court  of  Equity,  against  the  hereditaments  so  charged  by  virtue 
of  this  Act,  or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the  person  against 
whom  such  judgment  shall  have  been  so  entered  up  had  power  to  charge  the  same 
h  reditaments,  and  had,  by  writing  under  his  hand,  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest  thereon." 

Mr.  R.  Palmer,  Mr.  Follett  and  Mr.  Osborne,  for  the  Plaintiff.  The  simple 
contract  debts  of  the  intestate  are  payable  out  of  his  real  estate,  in  priority  of  the 
judgment  creditors  of  the  heir.  'To  hold  the  contrary  would  be  to  produce  the 
absurd  result  of  paying  one  man's  debts  out  of  another  man's  estate  :  to  apply  the 
ancestor's  estate  in  paying  his  heir's  debts  in  priority  of  his  own,  and  thus  the  judg- 
ment debts  of  the  heir,  entered  up  prior  to  the  ancestor's  death,  would,  immediately 
on  such  death,  become  a  charge  on  the  descended  real  estate,  so  as  to  defeat  the 
creditors  of  the  ancestor  himself.  But  such  is  not  the  law,  for  the  heir  is  only  entitled 
to  take  beneficially,  bj^  descent,  that  which  remains  after  paying  all  the  debts  and 
obligations  of  the  ancestor  ;  if  so,  those  claiming  as  judgment  creditors  of  the  heir 
can  take  no  more  than  the  debtor  himself. 

The  statute  of  the  3  &  4  Will.  4,  c.   104,  differs  in  its  form  from  the  previous 
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Acts,  which  made  the  heir  and  devisee  liable  in  respect  of  the  lands  descended  or 
devised.  Here  the  language  is — "  .<ImII  he  us.'tcts  tu  he  mbninistered  in  Courts  of  J^ijuiti/ 
for  the  j-iai/iiunl  of  the  just  debts."  This  constitutes  the  real  estate  "assets  to  [5]  be 
administered  "  in  equity,  and  an  eijuitable  charge  is  therebv  attached  on  the  assets 
themselves,  which  the  heir  is  bound  to  give  ettect  to.  The  Court  would  attach  and 
sell  those  a.ssets,  and  grant  an  injunction  against  the  heir,  to  prevent  their  being 
misapplied,  so  as  to  defeat  the  rights  given  by  the  statute  to  the  creditors  of  the 
ancestor.  Thus,  in  I'riee  v.  I'riee  (15  Simons,  4S4),  the  Vice-Chancellor  of  England 
hold,  that  the  Court  had  jurisdiction  to  order  the  real  estates  of  a  deceased  debtor  to 
lie  sold  for  the  payment  of  his  debts  in  a  suit  for  the  administration  of  his  estate, 
thungh  instituted  not  by  a  creditor,  but  by  the  heir  and  the  next  of  kin  of  the 
ileceased. 

The  same  question  which  had  been  decided  in  Price  v.  Piice  was  subsequently 
discussed  in  llodneij  v.  Jlodnei/  (16  Simons,  307),  and  the  Vice-Chancellor  pronounced 
a  judgment  which  was  substantially  the  same  as  his  judgment  in  J'rire  v.  J'rice. 

In  J'riinm  v.  Insall  (7  Hare,  193,  and  1  Hall  A;  Twells,  4fS7,  491),  where  the 
personal  estate  of  a  debtor  was  insutiicient  to  discharge  all  his  debts,  it  was  held  that 
the  right  of  his  simple  contract  creditors  to  have  their  debts  satisfied  out  of  his  real  estate, 
which  had  descended  to  his  heiress  at  law,  was  not  defeated  by  articles  executed  by 
her  while  still  a  minor,  previously  to  and  in  contemplation  of  her  marriage.  There 
Lord  Cottenham  says  : — "This  case  on  the  articles  is  simply  that  of  an  agreement  by 
an  infant  heir  on  marriage,  never  carried  into  eft'ect.  It  is  too  late  to  contend  that 
>uch  a  contract  is  binding;  how,  then,  can  such  an  agreement  defeat  the  claims  of 
creditors  which  existed  at  the  time  it  was  entered  into?  There  is  neither  [6]  sale 
nor  alienation  ;  and,  notwithstanding  the  well-founded  observations,  as  to  the  law 
treating  the  heir  as  liable  to  the  ancestor's  de))ts  to  the  extent  of  the  assets  descended, 
and  not  the  land  itself  as  liable,  it  is  eertain  that  rtw  Court  tjires  to  the  creditors  the  benefit 
■  7  their  ri'jhts  hij  sellinej  the  land  itself." 

Lord  St.  Leonards  considered  that  the  statute  constituted  a  charge  on  the  real  estate. 
This  appears  from  Huniir's  Devisees'  case  (2  De  G.  M.  &  G.  366)  where  a  question 
arose  whether  the  devisee  of  a  deceased  shareholder  was  liable  to  be  placed  on  the  list 
ni  contributories.  Lord  St.  Leonards,  speaking  of  the  3  iV;  4  Will.  4,  c.  104,  sa^-s : — 
■That  statute  is  somewhat  ambiguously  framed;  but  its  true  construction,  in  my 
opinion,  is  such  as  to  comprehend  deljts  of  every  description,  as  char(/es  on  real  estate, 
whether  so  charged  by  will  or  not."  "In  my  opinion,  the  object  of  the  Legislature, 
and  of  the  Act,  iww  to  create  a  chanje  of  delds  on  real  estate,  where  no  such  charge  had 
lieen  made  l)y  will,  and  I  do  not  think  that  such  charge  was  intended  to  be  restricted 
(inly  to  those  debts  by  specialty,  where  the  heirs  were  bound." 

Not  only  is  the  real  estate  chargeable  in  the  hands  of  the  heir,  but  in  Evans 
V.  Brown  (o  Beav.  114),  Loid  Langdale  held,  that  freeholds  which  had  escheated  were, 
as  against  the  lord  claiming  by  escheat,  assets  fcjr  the  payment  of  the  testator's  debts  ; 
and  Vice-Chancellor  Wigram,  in  I'i.-icount  Doiene  v.  Morri.-:  (3  Hare,  400),  expressed  his 
determination  to  follow  that  decision,  considering  that  the  statute  had  made  the 
real  estate  assets  for  payment  of  the  debts,  into  whomsoever's  hands  they  might  come  ; 
Hwihes  V.  [7]  U'eUs  (9  Hare,  749);  llocjers  v.  Manle  (1  Younge  iV;  C.  C.  C.  4).  So 
where  the  mortgagor  in  fee  dies  without  heirs,  and  there  is  no  escheat,  the  mortgagee 
holds  subject  to  the  mortgagor's  debts  ;  lieale  v.  Si/ntonds  (16  Beav.  406). 

We  do  not  dispute  that  the  heir  might  sell  or  mortgage  the  descended  estate  for  a 
sura  of  money  paid  down,  for  then  the  purchaser  or  mortgagee  might  liond  fide  believe 
that  the  money  would  be  properly  applied  in  payment  of  the  debts  of  the  testator,  but 
a  judgment  against  the  heir  is  not  such  an  alienation  as  will  defeat  the  intestate's 
creditors.  The  judgment  could  not  be  put  higher  than  an  equitable  mortgage,  and  it 
has  been  tleeided  by  Vice-Chancellor  Kinderslcy  that  an  equitable  mortgage  for  the 
heir's  own  debt  will  not  prevail  against  the  creditors  of  the  ancestor.  This  was 
decided  in  Carter  v.  Sanders  (2  Drewry,  248,  ■2")6),  where  the  devisees  and  co-heirs  had 
deposited  the  title-deeds  of  the  ancestor's  estate  as  a  security  for  their  own  debt,  and 
the  question  was,  whether  the  deposit  was  to  jjrevail  against  the  ancestor's  creditors. 
It  was  argued  that  "  the  real  estate  had  been  disposed  of  by  the  heiresses  at  law  of  the 
testatrix;  and  that  if  there  was  any  remedy,  it  was  against  them  and  not  against  the 
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purchaser,  who  was  not  to  be  disturbed."  But  the  Viee-Chancellor  Kindersley  held, 
that  the  rights  of  the  creditors  had  not  l)eeii  interfered  with,  observing,  "the  personal 
representative  of  a  creditor  cannot,  it  is  true,  pursue  the  title-deeds  in  the  hands  of 
an  alienee,  where  the  heir  has  conveyed  the  legal  estate,  or  all  the  interest  the  heir 
had  :  but  that  principle  does  not  apply  to  a  case  where  the  deeds  were  merely 
deposited  with  a  creditor  for  advances." 

[8]  Secondly,  under  the  1   &  2  Vict.  c.  110,  s.  13,  a  judgment  creditor  is  entitled  : 
to  no  more  than  his  debtor,  for  he  claims  under  him,  and  tlie  heir  is  only  entitled  to 
the  real  estate  which  may  remain  after  fulfilling  his  ancestor's  obligation  ;   llldtuorth 
V.  Gautjain  (3  Hare,  410,  and   1   Phillips,  728);  Jlri'aicliff  v.  Doninrjton  (4  De  Gex  & 
Sm.  122) ;  DnnMer  v.  Lord  Glrnr/ull  (3  Irish  Ch.  &  Com.  Law  Kep.  47). 

In  H'attg  v.  Poifer  (3  Ellis  &  B.  743),  the  Court  held  that  a  judgment  debtor,  by 
obtaining  a  charging  order,  and  giving  notice  to  the  trustees  of  a  fund,  obtained  a 
priority  over  a  prior  assignee  who  had  neglected  to  give  notice ;  but  the  Court  were 
divided,  and  the  decision  was  disapproved  of  in  Jlearun  v.  Thf  Earl  of  Oxford  (2")  L.  J. 
Ch.  299).  The  statute,  therefore,  though  geneial  in  its  terms,  must  in  its  construction 
be  restricted  withiti  sonic  reasonable  limits.  Thus  it  does  not  sujiersede  the  provisions 
of  the  Kegistry  Acts;  Johnsm  v.  Ilohhworth  (1  Simons  (N.  S.)  106);  or  the  policy  of 
the  law  prohibiting  a  clergyman  from  charging  his  benefice ;  Haivkinx  v.  Gathercole 
{Piiil.  63),  reversed  by  the  Lords  Justices  (G  De  G.  M.  &  G.  1). 

A  judgment  entered  up  against  the  heir  adversely  cannot  be  said  to  be  an  aliena- 
tion by  him.     (See  Ex  parte  Morton,  .5  Vesey,  449.) 

Stroughill  v.  Aiisfei/  (1  De  G.  M.  Sc  G.  635)  was  also  referred  to. 

Mr.  Bagshawe  and  Mr.  Beavan,  for  Sir  R.  J.  Harvey  and  others,  whose  judgment 
was  obtained  in  1853,  this  suit  having  been  instituted  in  1854;  and  Mr.  Busk,  Mr. 
Tripp,  Mr.  Cory,  Mr.  Southgate,  MV  Giffard,  Mr.  [9]  Jervis,  Mr.  Koupell,  Mr. 
Amphlett  and  Mr.  Morris,  for  other  judgment  creditors. 

The  simple  contract  creditors  of  the  intestate  have  no  lien  or  charge  on  the  descended 
estate  for  the  payment  of  their  debts,  until  they  have  obtained  a  judgment  or  decree 
in  their  favour ;  in  the  meanwhile  the  heir  has  an  absolute  power  of  disposition  over 
them.  The  real  estates  of  the  ancestor  were,  in  his  lifetime,  free  from  any  charge 
or  lien  in  favour  of  his  simple  contract  creditors,  and  they  descended  on  his  heir 
equally  free,  and  could  only  be  made  available  for  the  ancestor's  debts  by  the  same 
means  as  they  could  in  the  life  of  the  ancestor,  namely,  by  a  judgment  recovered  or 
by  a  decree.  The  heir  became  personally  liable  for  the  ancestor's  obligation  in  respect 
of  the  assets  which  he  had  by  descent,  but,  in  the  meanwhile,  he  had  the  same  power 
as  his  ancestor  had  to  alien  or  charge  the  descended  estate  in  any  manner  he  pleased, 
and  no  case  can  be  found  of  an  injunction  before  decree  to  restrain  the  heir  from 
dealing  as  he  chose  with  the  descended  estate.  The  distinction  between  the  liabilities 
of  an  executor  and  personal  assets  and  the  heir  and  the  real  assets  by  descent  has 
always  been  most  marked.  (Darii  v.  I'i'pi/s,  2  Plowd.  440.)  The  former  is  a  mere 
trustee  ;  the  personal  estate  is  a  trust  fund  which  he  is  to  administer ;  but  the  heir 
has  never  been  considered  a  trustee,  nor  has  the  descended  estate  ever  been  considered 
held  subject  to  a  trust  for  the  ancestor's  creditors. 

In  the  lifetime  of  the  late  baronet  none  of  his  creditors  had  any  charge  or  lien 
on  his  estate,  but  they  might  have  acquired  one  by  taking  proper  proceedings,  and 
by  obtaining  a  judgment.  They  are  therefore  bound  to  shew,  clearly,  by  what 
means,  at  the  death  of  the  an-[10]-cestor,  they  acquired  a  lien  or  charge  on  his  real 
estates,  which  it  is  admitted  they  had  not  previously. 

By  the  common  law,  and  before  the  Statute  of  Westminster  the  Second,  there 
was  no  remedy  against  the  heir  even  for  a  judgment  recovered  again.st  his  ancestor,(l) 
nor  was  the  heir  answerable  for  his  ancestor's  specialties,  unless  the  ancestor  had 
hound  his  heir,(2)  which  expression  shews    that    the    heir,  and  not  the  estate,  was 

(1)  See  Boijer  v.  Rivet,  3  Bulst.  318,  320,  and  14  Viner's  Abr.  tit.  "Heir"  (B.  2), 
pi.  3. 

(2)  The  heir  is  in  representation,  in  point  of  taking  by  inheritance,  "  eculem  persona 
nnn  antecefsnre."  "  Xo  man  can  charge  his  heir  but  as  a  part  of  himself,  and  there- 
fore beginning  with  himself."     Oatfs  v.  Frith,  Hobart,  130. 
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boui)d.(l)  The  heir  was  bound  in  his  character  of  heir,  and  he  became  the  debtor.(2) 
The  land  could  only  be  reached  by  legal  proceedings,  and  in  the  meanwhile  he  had 
the  same  power  of  alienating  or  charging  the  estate  as  his  ancestor  had. 

The  nature  of  the  liability  of  the  heir  (3)  is  stated  by  Lord  Macclesfield  in 
Coleiiuifi  V.  trinrh  (1  P.  W.  776).     He  says: — 

[11]  "The  bond  of  the  ancestor  wherein  the  heir  is  bound  becomes,  upon  the 
ancestor's  death,  ilu'  heir's  own  debt,  for  which  he  is  suable  in  the  debet  and  detinit." 
The  Lord  Chancellor  (1  P.  W.  777)  further  said,  "That  the  law  of  England,  in  suits 
against  heirs,  imitated  the  civil  law,  where  an  heir  sued  by  a  bond  creditor  is  sued  as 
for  his  own  debt  in  the  debet  and  detinet,  and  is  priiiK'i  facie  supposed  to  have  assets, 
but  that  the  heir  might  discharge  himself  by  saying  that,  at  the  time  of  the  writ 
brought,  he  had  no  assets,  or,  if  he  has  assets  descended,  may  shew  those  assets,  of 
which  the  Plaintiff  may,  if  he  pleases,  take  judgment ;  and  that  in  case  the  heir 
aliened  before  action  brought,  though  at  law  there  was  no  remedy  against  him,  yet  in 
ei|uity  he  was  responsible  for  the  value  of  the  land  aliened  ;  but  now  the  heir  is 
made  liable  at  law  (by  3  &  4  W.  A;  M.  c.  H)  for  the  value  of  the  assets  he  has 
aliened." 

Sir  L.  Shadwell,  in  S/iarhnan  v.  TiiahnU  (8  Simons,  2-59),  expressed  the  same 
opinion  as  to  the  liability  of  the  heir  and  the  descended  estate,  both  at  common  law 
and  under  the  statutes.  He  says  : — "  The  common  law  and  the  statutes  3  &  4  Will. 
cV  M.  c.  14,  and  47  Geo.  3,  sess.  2,  c.  74,  do  not  charge  the  real  assets  descended  or 
devised  with  the  debts  of  the  ancestor,  but  make  the  heir  or  devisee  liable  personally 
to  answer  for  the  value  of  the  assets." 

Lord  Langdale's  language  on  the  subject  is  very  precise  in  Richardson  v.  Hoiion 
(7  Beav.  121): — "It  is  clear  that  the  specialty  creditors  of  Sir  Watts  Horton  might, 
on  his  death,  bv  adopting  the  proper  proceedings,  have  obtained  payment  out  of  his  real 
estates  ;  but  it  is  equally  clear  that  the  bond  debts  did  not  of  themselves  constitute  a 
lien  or  charge  upon  those  estates.  The  estates  might  [12]  have  been  made  availal)le  ; 
the  heir,  to  the  extent  of  assets,  was  Ijound  to  pay  the  specialty  debts."  On  a 
subsequent  day  Lord  Langdale  observed  (7  Beav.  123): — "Debts  by  specialty  in 
which  the  heirs  are  bound  constitute  no  lien  or  charge  upon  the  land,  either  in  the 
hands  of  the  debtor  or  of  his  heir.  Notwithstanding  the  existence  of  such  debts,  the 
debtor  himself  may  alienate  the  land,  or  he  may,  by  will,  make  it  equitable  assets, 
thereby  preventing  its  exclusive  application  to  the  payment  of  specialty  debts,  or,  as 
Lord  C.  J.  Willes  says,  he  may  devise  it  for  the  payment  of  a  particular  debt  on 
simple  contract,  and  so  withdraw  it  from  specialty  creditors  altogether.  By  taking 
proper  procee<lings,  the  specialty  creditors  may  obtain  payment,  out  of  the  descended 
or  devised  real  estate  in  the  hands  of  the  heir  or  devisee  ;  but  if  such  proceedings  are 
not  taken,  the  heir  or  devisee  may  alienate,  and  in  the  hands  of  the  alienee,  the  land 

(1)  So  in  the  analogous  case  of  irarrantie  the  terms  used  were,  "  Ee/o  ethm-edesmei 
warranti^abimv.-i."     Litt.  s.  733. 

(2)  See  the  observations  of  Lord  Hardwicke,  in  Kinaslon  v.  Clark;  2  Atk.  205, 
citing  Plowden,  440. 

(3)  The  liability  of  the  heir  was  by  the  common  law,  and  not  under  the  Statute 
of  Westminster  2.  In  Harbert's  rase  (3  Coke,  II  b.),  after  stating  that,  at  the  common 
law,  neither  the  body  of  the  Defendant,  nor  his  lands,  were  liable  to  be  taken  in 
execution,  but  only  his  goods  and  chattels,  and  corn,  and  the  like  present  profit  which 
shall  grow  upon  the  land,  under  a  b'rari  facias  and  afienfacia.f,  and  after  referring  to 
the  Statute  of  Westminster  2,  giving  the  writ  of  ele^t,  Lord  Coke  proceeds,  "But  in 
debt  against  the  heir  upon  an  obligation  made  by  his  ancestor,  the  Plaintitt",  bi/  the 
common  lair,  should  have  all  the  land  which  descended  to  him  in  execution  against  him 
(see  Plowden,  44(i) ;  and  yet  he  should  not  have  execution  of  any  part  of  the  land 
against  the  father  himself;  but  the  reason  thereof  was,  because  the  common  law  gave 
an  action  of  <lebt  against  the  heir;  and  in  such  ease  if  he  should  not  have  execution 
of  the  land  against  the  heir,  he  could  have  no  fruit  of  his  action  ;  for  the  goods  and 
chattels  of  tlic  debtor  do  belong  to  his  executors  or  administrators  ;  and  so  for 
necessity,  in  such  case  only,  land  was  liable  to  execution  of  the  debt  of  a  common 
person  at  the  common  law." 
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is  not  liable,  though  the  heir  or  devisee  remains  personally  liable  to  the  extent  of  the 
value  of  the  land  alienated.  The  heir,  being  named  in  the  obligation,  is  considered 
to  be  himself  a  debtor,  not  indeed  a  debtor  liable  to  pay  the  debt  under  all 
circum.stances,  but  liable  to  the  extent  of  the  value  of  the  real  estate  descended, 
and  he  is  not  restrained  from  alienation  ;  but  after  the  alienation,  he  is  personally 
liable  to  pay  his  ancestor's  debts,  to  the  amount  of  the  value  of  the  land  he  has 
aliened." 

But  it  is  said  that  the  words  of  the  3  &  4  Will.  4,  c.  104,  "shall  he  a-sxets  to  be 
iidministend  in  Courts  of  EquUij  for  the  jiuyment  of  the  just  ihhts"  constitute  a  charge  on 
the  real  estate,  or  something  equivalent  to  it.  Such  is  not  the  natural  meaning  of 
these  words  ;  the  simple  meaning  is  that  the  lands  shall  be  "  assets  by  descent  "  for  ; 
payment  of  the  debts,  terras  well  known  at  [13]  common  law(l) ;  but  they  shall  be 
administered  (i.e.,  after  a  decree  or  judgment)  in  eipiity,  for  the  benefit  of  all  the 
creditors,  and  not  at  law.  Again,  the  heir  is  only  made  liable  to  the  same  suits  in 
eijuity  as  he  was  before  liable,  at  the  suit  of  specialty  creditors  ;  to  hold  that  his 
estate  was  clmrged  would  extend  that  liability.  But  these  very  words  have  received 
a  judicial  construction,  and  it  is  important  to  remark  that  they  are  precisely  the 
same  as  those  used  in  the  47  Geo.  3,  c.  "4.  It  has  been  held  that  the  .same  words  in 
this  Act  created  no  general  lien  or  charge  of  debts  on  the  lands.  If  it  had  been 
otherwise,  it  would  have  released  purchasers  from  the  heir  from  seeing  to  the  applica- 
tion of  their  purchase-money  in  payment  of  the  legacies  charged  on  the  real  estate. 
The  question  arose  in  Horn  v.  Horn  (2  Sim.  iSz  St.  448,  451),  and  it  was  held  that 
"  where  legacies  were  charged  upon  the  real  estates  of  a  trader,  and  his  devisee  and 
executor  sold  part  of  the  real  estates  before  the  debts  were  paid  ;  the  purchaser, 
notwithstanding  the  47  Geo.  3,  c.  74,  was  liable  to  see  his  purchase-money  applied 
in  payment  of  the  legacies."  Sir  John  Leach  observed: — "The  only  eft'ect  of 
the  statute  47  Geo.  3,  sess.  2,  c.  74,  is  to  render  the  heir  and  devisee  of  a  trader 
liable  to  the  same  suits  in  equity,  at  the  suit  of  a  simple  contract  creditor,  as 
they  were  before  liable  to  at  the  suit  of  a  specialty  creditor,  where  the  heir  was 
bound." 

The  statute  in  question  (3  &  4  Will.  4,  c.  104),  in  the  same  words,  must  receive 
the  same  construction,  and  the  ett'ect  must  be  the  same,  as  that  stated  by  Sir  John 
Leach,  omitting  the  words  "of  a  trader." 

The  same  point  was  decided  upon  the  same  statute  [14]  (47  Geo.  3,  c.  74),  by  Sir 
L.  Shadwell,  in  Sparkman  v.  Timhrell  (8  Sim.  2.53).  There  the  ancestor,  being  a 
trader,  devised  his  real  estate  to  his  eldest  son  in  fee,  who  settled  it  on  his  marriage. 
The  debts  of  the  trader  were  left  unpaid,  and  the  son  afterwards  became  bankiupt. 
The  unpaid  creditors  thereupon  claimed  priority  over  the  settlement,  but  the  Vice- 
Chancellor  of  England  said  : — "  The  common  law  and  the  statutes  3  &  4  Will.  &  M. 
c.  14,  and  47  Geo.  3,  sess.  2,  c.  74,  do  not  charge  the  real  assets  descended  or 
devised  with  the  debts  of  the  ancestor,  but  make  the  heir  or  devisee  liable, 
personally,  to  answer  for  the  value  of  the  assets."  And  Sir  E.  Sugden,  after 
referring  to  this  decision  in  Sparknian  v.  TimhrtjU,  adds  (3  Vend.it  P.  (10th  ed.) ) : 
— "The  3  ifc  4  Will.  4,  c.  104,  which  makes  freehold  and  copyhold  estates  liable 
to  simple  contract,  as  well  as  specialty  debts,  would,  no  doubt,  receive  the  same 
construction." 

Several  statutes  have  passed  extending  the  rights  of  creditors,  but  none  of  them 
have  altered  the  nature  of  the  liability  of  the  heir  or  the  principles  applicable  ;  and 
none  of  them  have  specifically  chan/ed  the  assets  by  descent  with  the  debts  of  the 
ancestor,  which  would  have  been  the  case  if  such  had  been  the  intention.  The  heir 
has  been  made  chargeable  for  trust  estates  and  estates  yJH/'  auter  vie  (Sei/mor's  cafe,  10 
Kep.  98  a.)  (29  Car.  2,  c.  3,  ss.  10  and  12).  Devisees,  who  by  the  common  law  were 
not  liable  (shewing  that  the  estates  themselves  were  not  chargeable),  have  been  made 
liable  to  the  extent  of  the  estates  devised,  similarly  to  the  heir  (3  iV  4  Will.  &  Mary, 
c.  14,  ss.  2,  3,  7) :  the  heii'  has  been  made  answerable  for  the  value  of  the  descended 
land  sold  before  action  brought  (s.  -5).     By  Sir  Samuel  Komilly's  Act  (47  Geo.  3, 

(1)  See  Brooke's  Abr.  tit.  "Assets  per  Discent ; "  Roll.  Abr.  tit,  "Assets;" 
Fitzh.  Abr.  tit.  "  Assets  par  Disc,"  and  29  Car.  2,  c.  3,  s.  10. 
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C.  V4),  the  real  [15]  estates  of  traders  are  made  "  asset.'!  to  be  ailminktereil  in  Courts  of 
■  Equiti/  for  the  pai/inent  of  all  just  <lelits ;  "  and  the  last  Act  (3  &  4  Will.  4,  c.  104)  enacts 
'  that  in  all  cases  real  estate  "  shall  be  assets  to  he  administered  in  Courts  of  Equitj' 
,  for  the  payment  of  just  debts  ; "  and  that  the  heir  shall  be  liable  to  the  same  suits  in 

equity  as  before  the  Act  he  was  liable  to  specialty  creditors. 
1         Prior  to  the  3  >V  4  Will.  4,  c.  104,  the  simple  contract  creditors  had  no  remedy 
,   whatever  against  the  real  estate  of  the  testator,  except  in  the  case  of  traders  ;  and  it 
,  is  clearly  settled  that  prior  to  that  statute  the  heir  could  alien,  charge  or  settle  the 

descended  estate,  even  for  his  own  benefit. 

1         In  Matlu'irs  v.  Jones  (2  Anstr.  506),  a  marriage  settlement  of  the  ancestor's  estate 

'   by  the   heir,  who  was  also  devisee,  was  .supported  against  a  bond   creditor  by  the 

1   ancestor.     In   Spackman   v.    TimlireU  (S   Sim.    253),  a   trader,   indebted    by  specialty 

1   and  simple  contract,  devised  freehold  estates  to   his  son   in  fee.     The  son,  on  his 

marriage,  settled  the  estates  on  his  wife  and  children,  and  afterwards  died.     It  was 

held  that  the  3  &  4  Will.  &  Mary,  c.  14,  and  the  47  Geo.  3,  se.ss.  2,  c.  74,  did  not 

'   charge  the  real  assets,  descended  or  devised,  with  the  ancestor's  debts,  liut  made  the 

heir  or  devisee  personally  liable,  to  the  value  of  the  assets  ;  and,  therefore,  that  the 

son's  widow  and  children  were  entitled  to  hold  the  estates,  discharged  from  the  debts 

of  the  father. 

In  L'ieharilsoii  v.  Horton  (7  Beav.  112),  the  settlement  by  the  heir,  upon  his  marriage, 
of  the  ancestor's  estates  was  supported  against  the  claims  of  the  specialty  creditors  of 
such  ancestor.  In  that  case  the  ancestor  died  indebted  [16]  in  specialty.  After  his 
death,  on  the  marriage  of  his  heiress,  a  settlement  was  executed,  whereby  (after 
reciting  the  insutticiency  of  the  personal  estate  to  pay  the  debts,  and  that  a 
considerable  sum  was  due  on  that  account)  a  part  of  the  estates  were  conveyed  to 
provide  a  fund  to  pay  the  debts,  and  the  remainder  was  settled  on  the  heiress,  her 
inteniled  husband  and  their  issue.  The  estates  appropriated  to  the  payment  of  the 
debts  were  found  insufficient,  but  the  settlement  was  upheld  against  the  specialty 
creditors. 

It  is  said  that  the  principle  does  not  apply  to  equitable  mortgages,  whioh,  it  is 
argued,  is  not  an  alienation,  and  Carter  v.  Sanders  (2  Drewry,  248)  is  cited,  where  title- 
deeds  had  been  merely  deposited.  But  the  contrary  was  held  in  Ex  parte  Baine 
(1  Mont.  I).  iV-  I)e  G.  492).  There  a  bankrupt,  being  entitled  to  one-third  part  of 
freehold  property,  as  heir  at  law  to  his  brother  who  was  a  trader,  deposited  the  title- 
deeds  of  the  property  with  his  1)ankers  to  secure  advances.  It  was  held  that  the  lien 
of  the  bank  hatl  preference  to  any  claims  of  the  brother's  creditors.  Sir  John  Cross 
said  (p.  49(3)  : — "This  enactment  clearly  shews  that  the  creditors  can  only  charge  the 
heir  in  respect  of  the  land,  and  not  the  party  to  whom  the  land  has  been  Iiond 
Jiile  aliened.  It  appears  to  me,  therefore,  that  the  lien  of  the  bank  extends  to 
the  Ijrother's  one-third  of  the  estate,  notwithstanding  the  claims  of  the  brother's 
creditors." 

It  does  not  follow,  because  the  judgments  are  against  the  heir,  that  the  debts  on 
which  they  were  obtained  were  not  incurred  in  raising  money  to  pay  off  the 
ancestor's  debts,  aixl  which  the  heir  had  full  power  to  do.  The  debt  of  the  ancestor 
becomus  the  debt  of  the  heir,  [17]  because  his  ancestor  Ijound  him,  yet  he  is  liable  no 
further  than  to  the  value  of  the  land  descended  :  and  so  soon  as  he  has  paid  his 
ancestor's  (lel)ts  to  the  value  of  the  land,  he  (the  heir)  shall  hold  the  land  discharged  ; 
Biirhlei/  V.  Niiilitinijale  (1  Strange,  OfIS). 

Secondly,  the  heir  having  full  power  to  charge  the  descended  estate,  the  1  iV  2 
Vict.  c.  1 10,  is  positive  that  a  judgment  shall  operate  as  a  charge  on  all  lands  to  which 
the  judgment  debtor  may  l)e  or  become  seised  for  any  estate  over  which  he  has  a 
disposing  power,  which  he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit.  Here  the  heir  was  seised,  and,  according  to  Spackman  v.  Timloell, 
Jiirhanlson  v.  Hmtim,  and  Mathews  v.  Jones,  had  a  disposing  power,  which  he  might, 
without  the  assent  of  any  person,  exercise  for  his  own  benefit. 

The  statute  having  thus  created  a  legal  "charge  upon  all  lands,"  proceeds  to  give 
to  the  judgment  creditor  the  same  remedies  in  equity,  against  the  heirs  so  "charged," 
as  ho  wouKl  be  entitled  to  if  the  judgment  debtor  had  "power  to  charge  the  same," 
and  had,  by  writing  under  his  hand,  agreed  to  charge  the  same.     This  Court,  there- 
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fore,  must  look  on  these  lamls  as  agreed  to  be  charged,  and  actually  charged  In-  virtue  ] 
of  the  Act,  and,  conseiiuently,  the  simple  contract  creditors  must  be  postponed  to  the  I 
judgments  against  the  heir  entered  up  prior  to  the  decree  in  their  favour. 

I'rire  v.  Price  (15  Sim.  484)  and  IMneji  v.  lioilneij  (16  Sim.  307)  have  little  applica-  . 
tion.     No  doubt,  in  administering  the  estate  upon  a  decree,  the  Court  would  order  a  ! 
sale,  but  that  does  not  prove  the  existence  of  a  charge  prior  to  the  [18]  decree  ;  and  ; 
in  those  cases  the  heir  did  not  object.     In  Hauu/s  Devixies'  case  (2  De  G.  M.  iV  G.  , 
366),  the  question  whether  the  real  estate  was  rharged  by  the  3  it  4  Will.  4,  c.  104, 
did  not  arise.     The  only  j)oint  was  whether  the  devisee  was  chargeable  for  the  debts  ! 
of  a  public  company,  in  which  the  testator  had  shares,  incurred  after  his  death,  and 
Lord  St.  Leonards  considered  that  the  "debts"  in  that  statute  were  not  restricted, 
as  in  the  3  &  4  Will.  &  M.  c.  14,  to  debts  on  which  an  action  of  debt  would  lie,  b\it 
comprehended  debts  of  every  description.     In  speaking  of  the  lialiility  of  the  estate 
to  contingent  debts,  he  uses  the  word  "  charge  "  perhaps  improvidently,  but  he  did 
not  so  decide,  and  he  has  expressed  an  opposite  opinion  when  he  was  considering  the 
express  point.  (3  Vend.  &  P.  (10th  ed.)  153.) 

H'ooilf/ufi'  v.  JVoo<l(jaie  {Iliid.  153) ;  JVhalc  v.  Booth  (4  Term.  liep.  625,  n.) ;  Fan-  v. 
Newman  (Tliid.  621);  Ram  on  Assets  (pp.  278,  398,  2d  ed.) ;  Ex  parte  Morton  (5  Yes. 
449) ;  and  FinA  v.  Lord  IFinchi'hca  (1  P.  Wnis.  277),  were  also  cited.  » 

]\ir.  Lloyd,  for  the  legal  personal  representati\es.  \ 

Mr.  F.  t.  White,  for  the  heir.  J^ 

Mr.  K.  Palmer,  in  reply,  cited  Storri/  v.  IFabtli  (18  Beav.  559) ;  M'Leod  v.  Drummmd,^ 
(14  Yes.  361  ;  17  Yes.  152) ;  and  Beak  v.  S,/monds  (16  Beav.  406).  « 

The  M.vster  of  the  Rolls  reserved  judgment.  f 

[19]  Ma//  22.  The  M.\ster  of  the  Rolls  [Sir  John  Rorailly].  The  question 
in  this  cause  is  whether,  in  the  present  state  of  the  law,  that  is,  under  the  statutes 
now  in  force,  the  estate  of  an  intestate  is  liable  to  the  judgment  debts  of  the  heir  to 
the  exclusion  of  the  simple  contract  debts  of  the  intestate. 

The  intestate.  Sir  Sandford  Graham,  died  on  the  18th  of  September  1852,  indebted  ' 
at  the  time  of  his  death  to  various  creditors  by  simple  contract.     The  present  baronet, 
his  son  and  heir,  had  contracted  debts  which  were  secured  by  judgment  entered  up 
against  him  previously  to  the  decease  of  his  father ;  he  has  also  contracted  debts 
secured  by  judgment  entered  up  against  him  since  his  father's  death. 

The  question  is,  whether  judgment  creditors,  of  either  or  both  these  classes,  are 
entitled  to  be  paid  out  of  the  descended  real  estate  of  the  late  baronet  before  his 
simple  contract  creditors  are  paid.  L'pon  the  fullest  consideration  which  I  have  been 
able  to  give  this  case,  I  can  discover  no  principle,  or  any  words  in  the  statutes,  which 
affect  this  question,  which  can  make  any  difference  between  these  two  classes  of 
judgment  creditors,  viz.,  those  whose  judgments  were  entered  up  against  the  son 
before  the  death  of  the  ancestor,  and  those  which  have  been  entered  up  since  that 
period.  They  must,  in  my  opinion,  stand  on  the  same  footing,  and  are  entitled  to 
the  same  right,  subject  only  to  the  priority  arising  from  the  dates  of  the  judgments. 
This  case  depends,  first,  on  the  effect  and  construction  of  the  statute  of  3  it  4  Will.  4, 
c.  104,  and  next  upon  the  effect  and  construction  of  the  statute  of  1  &  2  Yict.  c.  110. 
The  statute  of  3  &  4  Will.  4,  c.  104,  is  in  these  words.     [His  Honor  read  it.] 

[20]  Having  been  mainly  instrumental  in  the  passing  of  that  Act,  which  was 
introduced  by  me  into  Parliament,  and  which  passed  both  Houses  of  Parliament 
without  any  discussion,  I  can  speak  with  confidence  as  to  the  intentions  of  the 
Legislature  with  regard  to  it,  assuming  that  they  adopted  the  explanations  given  on 
its  introduction,  and  to  such  members  as  without  public  discussion  incjuired  into  and 
canvassed  the  construction  and  probable  operation  of  the  proposed  statute.  I  admit 
that  such  intention  must  be  disregarded  if  it  do  not  appear  in  the  words  of  the 
statute  itself,  and  that  these  words  must  be  read  according  to  their  plain  meaning, 
illustrated,  where  ambiguous,  by  the  decisions  of  the  Courts  which  have  put  a  con- 
struction upon  them.  I  believe,  however,  that,  upon  examination,  it  will  be  found 
that  the  intention  of  the  Legislature,  the  plain  import  of  the  words  used,  and  the 
decided  cases  all  concur  as  to  the  meaning  and  effect  of  that  statute.  The  preamble 
of  the  Act  expresses  that  the  intention  of  the  Legislature  is  to  provide  for  the  pay- 
ment of  the  debts  of  deceased  persons,  and,  to  effect  this  purpose,  it  enacts  that  the 
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real  estate  of  a  deceased  person,  not  charged  by  will  or  devised  for  payment  of  his 
ilt'bts,  shall  be  assets  to  be  administered  in  equity  for  the  payment  of  all  his  debts, 
whether  due  on  specialty  or  by  simple  contract.  This  is  the  main  scope  and  object 
of  the  Act,  the  rest  is  but  auxiliary  to  it  or  explanatory  of  it.  This  was  stated  to  be 
the  end,  to  accomplish  which  the  bill  was  introduced  into  Parliament :  this  is  the 
purpose  expressed  in  the  preamble  :  this  is  the  object  stated  in  the  title  of  the  Act : 
although,  by  a  misprint,  the  word  "and"  is  there  improperly  introduced  between  the 
word  "  simple  "  and  the  word  "contract."  The  rest  of  the  Act  only  specifies  the 
mode  by  which  this  object  shall  be  worked  out ;  it  provides  what  suits  may  be 
instituted  against  the  heir  and  devisee,  and  it  adds  a  proviso  that  specialty  debts 
[21]  of  the  deceased  debtor  shall  be  paid  before  simple  contract  debts.  In  the  case 
of  I'rirc  V.  Frke  (15  Sim.  484),  the  Vice-Chancellor  of  England  adopted  this  construc- 
tion, and  ordered  the  sale  of  real  estate  of  an  intestate  in  a  suit  instituted  by  his 
ihildren  for  the  administration  of  his  estate. 

In  Jioilnei/  v.  lUnlni'ij  (Ifi  Sim.  307),  the  same  point  was  decided  by  the  Vice- 
Chancellor  of  England  in  a  suit  instituted,  not  by  a  creditor  of  the  deceased  debtor, 
Imt  by  a  person  interested  in  his  estate  under  his  will.  In  He  Hamer's  Devisws 
{'1  De  G.  M.  &  G.  366,  372)  the  Lord  Chancellor  held  that  the  Act  created  a  charge 
ill  favour  of  creditors  on  the  real  estate  of  a  deceased  testator,  where  no  such  charge 
had  been  made  by  will,  and  this  not  only  where  the  debt  was  actually  due  at  the 
death  of  the  testator,  but  also  where  the  debt  arose  subsequently  out  of  obligations 
filtered  into  by  him  in  his  lifetime.  I  also  adopted  a  similar  view  of  the  effect  of  the 
statute  in  Bulk  v.  SiiiiMwh  (16  Beav.  406). 

These  decisions  appear  to  me  accurately  to  express  the  true  meaning  of  the 
-tatute.  The  cases  relied  upon  on  the  other  side,  viz.,  Horn  v.  Horn  (2  S.  &  St.  448) ; 
Sjiitckinan  v.  Tiinhrdl  (8  Sim.  2.53);  liichardson  v.  Horton  (7  Beav.  112),  are  not,  in  my 
uiiinion,  inconsistent  with  the  view  I  have  expressed,  or  with  the  cases  cited.  The 
two  former  arose  on  the  statute  of  47  Geo.  3,  c.  74,  in  which  exactly  the  same  words 
aie  used  as  in  the  3  it  4  Will.  4,  c.  104,  restricted,  however,  to  the  case  of  traders. 
Cases  under  the  former  statute  are  therefore  to  be  treated  exactly  the  same  as  if  they 
liad  been  decisions  on  the  present  statute,  but  they  [22]  do  not,  in  my  opinion,  touch 
this  point.  In  Horn  v.  Horn  (2  Sim.  &  St.  448),  the  question  was,  whether  the 
piuchaser  of  a  real  estate  charged  with  legacies  was  bound  to  see  to  the  application 
I  if  his  purchase-money  in  payment  of  those  legacies,  and  it  was  held  that  the  statute 
had  made  no  dirt'erence  in  that  respect.  Spacbiian  v.  Tiinhrdl  (8  Sim.  2.53)  decided 
that  a  purchaser  for  value  of  the  lands  of  a  deceased  debtor  might  hold  these  lands 
against  his  creditors.  Uichanlson  v.  Horton  (7  Beav.  112)  was  under  the  statute  of 
■'!  .V  4  Will,  it  Mary,  c.  14  ;  it  decided  that  the  settlement  of  lauds  descended,  made 
I'V  the  heir  on  his  marriage,  was  valid  against  the  specialty  creditors  of  the  ancestor. 
Tlie  distinction  between  these  cases  and  those  above  cited  consists  in  this  :  it  was 
not  the  object,  nor  is  it  the  operation,  of  the  statute  of  the  3  it  4  Will.  4,  c.  104,  to 
make  the  simple  contract  debts  of  a  decea.sed  person  in  the  nature  of  mortgages  or 
specific  charges  on  his  real  estate,  but  as  the  statute  makes  the  land  assds  for  the 
payment  of  his  debts,  these  debts  constitute  a  general  charge  upon  them,  but  not  so 
that  a  howl  fide  purchaser  of  the  lands,  from  the  heir  or  devisee,  is  bound  to  see  to 
the  application  of  the  purchase-money,  as  he  would  be  in  the  case  of  a  particular 
mortgage  on  any  portion  of  the  lands  themselves.  The  purchaser  assumes,  as  in  the 
case  of  the  sale  of  personal  assets,  that  the  sale  is  recjuired  for  the  due  ailministration 
of  the  estate  and  affairs  of  the  deceased  debtor,  and  is  not  bound  to  inquire  further. 
The  case  would  be  varied  in  either  case  if  the  purchaser  had  received  direct  know- 
ledge that  the  sales  were  made  for  the  purpose  of  ilefeating  creditors,  and  had  thereby 
become  a  participator  in  the  fraud. 

On  the  first  point,  therefore,  I  am  of  opinion  that  [23]  the  real  estate  of  a  deceased 
person  constitutes  assets,  to  be  administered  in  a  Court  of  Equity,  according  to  the 
priorities  specified  by  the  statute,  that  all  the  incidents  of  assets  attach  to  it,  and 
that,  consequently,  such  assets  are  liable,  in  the  first  place,  to  pay  the  debts  of  the 
deceased  debtor,  and  that,  subject  thereto,  they  belong  to  his  devisee  or  heir  at  law, 
but  that  the  devisee  or  heir  at  law  takes  no  beneficial  interest  therein,  except  subject 
to  and  after  payment  of  the  debts  of  the  deceased  testator  or  ancestor. 
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The  next  question  then  arises,  whether  a  judgment  entered  up  against  the  heir  or' 
devisee  constitutes  such  an  alienation  bj*  him  of  the  hinds  descended  or  devised  as  to ' 
enable  the  judgment  creditor  to  take  the  lands  in  the  execution  for  the  dol)t,  in  | 
priority  to  the  debtors  of  the  ancestor  or  the  testator,  or  whether  the  judgnit'iit 
enteied  up  att'ects  only  the  beneficial  interest  of  the  judgment  debtor.  This  depends 
upon  the  .statute  of  1  i^c  i  Vict.  c.  1 10.  Unless  the  eflect  of  the  judgment  be  extended 
by  this  statute  to  affect  property  in  the  possession  of  the  judgment  del)tor,  beyond 
the  extent  of  his  beneficial  interest  therein,  no  ([Uestion  could  arise,  assuming  that 
the  same  principle  which  applies  to  personal  assets  were  held  to  apply  also  to  real 
assets.  In  the  ca.se  of  personal  assets  of  a  deceased  person,  it  is  (juite  settled  that 
these  could  not  be  taken  in  execution  by  the  judgment  creditor  of  the  executor. 
This  is  decided  by  several  cases,  and  the  consequences  of  holding  the  contrary 
doctrine  is  pointetlly  displayed  by  Lord  P^ldon  in  AI'Li-wl  v.  Jh-ummona  (17  Ves.  169), 
who,  commenting  upon  the  case  of  Furr  v.  Kewiimn  (4  Term  K.  635),  where  Mr. 
Justice  BuUer  had  differed  from  the  rest  of  the  Judges,  observes,  that  if  his  opinion 
had  prevailed,  a  creditor  of  the  testator,  [24]  who  had  used  all  the  diligence  he  could, 
would  be  defeated,  as  a  creditor  of  the  executor,  having  got  judgment  in  the  terra 
before  the  death  of  the  testator,  might,  accoiding  to  that  opinion,  execute  that  judg- 
ment upon  the  effects  of  the  testator,  as  well  as  on  those  of  the  executor,  long  before 
any  creditor  of  the  testator  could,  by  possibility,  get  judgment. 

That  proposition,  which  Lord  Eldon  seems  to  have  considered  as  too  monstrous  to 
be  gravely  argued,  is,  as  regards  real  assets,  openly  contended  to  be  the  result  of  the 
statute  of  the  1  iV"  2  Vict.  c.  110.  For,  as  I  have  already  observed,  and  as  will  be 
plain  when  the  section  of  the  statute  is  examined,  no  distinction  can  be  drawn 
between  judgments  obtained  against  the  heir  or  devisee  in  the  life  of  the  ancestor  or 
testator,  and  those  subsequently  entered  up.  If  the  present  contention  therefore  i 
prevail,  it  would  necessarily  follow  that  the  creditor  of  the  heir,  in  respect  of  a  ] 
judgment  entered  up  in  the  lifetime  of  the  intestate,  would  take  the  descended  lands,  i 
not  only  in  priority  to  the  simple  contract  creditors  of  the  intestate,  but  in  priority  I 
also  to  the  judgment  creditors  of  the  intestate,  whose  judgments  were  entered  up 
subsequently  to  the  judgment  against  the  heir.  This  would  lie,  in  fact,  to  enact,  that 
one  man's  debt  is  to  be  paid  out  of  another  man's  property,  and  that  property  which 
prima  fade  belongs  to  the  creditors  of  a  deceased  person  shall  be  applied  in  payment 
of  the  debts  of  his  heir  or  his  devisee.  No  doubt,  if  the  Legislature  has  so  enacted, 
however  much  we  may  be  startled  at  the  proposition,  and  however  much  we  may 
doubt  that  the  consequences  of  their  legislation  were  fully  and  distinctly  presented 
to  both  Houses  of  Parliament,  this  Court  must  carry  these  enactments  into  effect, 
disregarding  the  consecpiences  ;  but,  I  apprehend,  that  in  such  a  case,  this  Court  must 
see,  very  clearly  and  dis-[25]-tinctly,  that  the  words  of  the  statute  compel  it  to 
come  to  a  conclusion,  which,  at  first  sight,  appears  to  be  so  contrary  to  common- 
.sense,  common  justice  and  common  law.  The  section  of  the  statute  on  which  this 
question  depends  is  the  thirteenth,  which  enacts  in  what  way  the  judgment  is  to 
operate  as  a  charge  on  real  estate.     [His  Honor  here  read  it.] 

The  judgment  entered  up  against  a  person  therefore  first  operates  as  a  charge 
upon  all  lands  which  such  peison  shall,  at  any  time  afterwards  be  seised,  or  possessed 
of,  or  entitled  to,  for  any  estate  or  interest  at  law  or  equity.  This  part  of  the  clause 
does  not  authorize  the  present  contention,  because  the  only  interest  which  the  heir  or 
devisee  takes  in  the  lands  descended  or  devised  is  subject  to  the  payment  of  the 
charges  upon  them,  viz.,  the  payment  of  the  debts  of  the  deceased,  so  far  as  thev  are 
properly  applicable  to  that  purpo.se.  The  clause  goes  on,  however,  to  say,  that  the 
judgment  shall  operate  as  a  charge  on  all  lands  over  which  the  person,  against  whom 
it  is  entered  up,  shall,  at  any  time  afterwards,  have  anj'  disposing  power  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit.  Aud  the 
argument  is,  that  as  he  might  undoubtedly,  according  to  the  settled  law,  have  sold 
these  lands  to  a  purchaser  for  value,  and  might  then  have  applied  the  money  for  his 
benefit,  instead  of  paying  the  debts  of  the  deceased  (which  it  was  his  dut^'  to  do), 
therefore  these  lantls  must  be  subject  to  the  judgments  against  him.  In  other  words, 
the  question  resolves  itself  into  this — whether  the  word  ''  honestly,"  or  .some 
equivalent  expression,  is  to  be  understood  as  if  introduced  into  this  clause,  and 
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governing  the  cases  in  which  the  debtor  might  dispose  of  lands  for  his  own 
benefit. 

[26]  Apart  from  decided  cases,  I  should  have  felt  no  difficulty  or  hesitation  in 
arriving  at  this  as  being  the  true  construction  of  this  part  of  the  clause.  In  my 
opinion,  these  words  do  not  authorize  the  contention  now  urged  before  me.  What  I 
apprehend  the  Legislature  meant  was  this :  that  the  judgment  was  to  operate  on  all 
lands  and  interest  in  lands  over  which  the  debtor  might  have  a  disposing  power,  for 
his  own  benefit,  without  committing  a  breach  of  duty,  that  is,  over  which  he  had  a 
right  at  law  or  in  equity,  to  consider  himself  the  beneficial  owner.  The  introduction  of 
such  words  as  "  honestly,"  or  "  without  committing  a  breach  of  duty,"  appears  to  me 
to  be  superfluous,  and  that  they  are  necessarily  to  be  understood  as  forming  a  i)art 
of  the  clause.  It  cainiot,  I  think,  have  been  the  intention  of  the  Legislature  to  say, 
that  the  judgment  creditor  shall  acquire  a  charge  on  lands  which  do  not  in  reality  belong 
to  the  judgment  creditor,  but  over  which,  by  operation  of  law,  he  has  such  a  disposing 
power,  that  if  he  were  fraudulently  disposed,  he  might  sell  them  and  put  the  money 
in  his  own  pocket.  Suppose  the  case  of  the  conveyance  of  an  estate  to  A.  and  his 
heirs,  in  consideration  of  £10,000,  and  a  contemporaneous  deed  executed,  by  which 

A.  declares  that  the  money  was  advanced  by  B.  for  the  purpose  of  the  purchase,  that 

B.  is  the  beneficial  owner,  and  that  he.  A.,  holds  the  estate  in  trust  for  B.  A.,  if 
fraudulentlv  disposed,  could  sell  that  estate  to  a  purchaser  for  value  without  notice, 
and  nn'ght  squander  the  purchase-money,  and  yet  the  purchaser  could  hold  the  estate 
against  B.,  of  whose  interest  in  it  he  had  no  knowledge  or  suspicion.  Can  it  be  said, 
ill  such  a  case,  that  the  beneficial  interest  in  the  estate  would  be  taken  from  B.  and 
applied  to  pay  A.'s  judgment  creditors?  Or,  in  other  words,  that  A.'s  judgment 
iiuditors  might  take  B.'s  estate,  because  A.  had  the  power  which  he  did  not  exer-[27]- 
(ise  of  fraudulently  parting  with  the  estate,  or  obtaining  the  value  of  it  for  his  own 
I'cnefit.  It  seems  to  me  impossible,  that  the  proposition  so  stated  could  be  deliber- 
ately laid  down  in  any  Court  of  Justice.  It  would,  in  fact,  enable  the  last  surviving 
trustee  of  real  estate,  in  all  cases,  by  confessing  judgments,  to  obtain  the  interest  of 
his  cestui  que  trust,  whether  the  judgment  creditor  had  or  had  not  notice  of  the  trust. 
If  then,  the  true  construction  of  the  Act  be  to  create  a  charge  in  favour  of  the 
jiulgnient  creditor,  on  lands  over  which  the  judgment  debtor  had  a  Jawi  AA' disposing 
power,  one  which  he  might  exercise  for  his  own  benefit  without  committing  a  breach 
I  if  duty  and  no  others,  then  it  follows  that  the  judgment  only  binds  the  beneficial 
interest  of  the  debtor  in  the  lands  over  which  he  has  a  disposing  power,  and  not  the 
interest  of  other  persons  in  those  lands  which  he  might,  by  improper  conduct,  obtain 
possession  of. 

It  remains  to  be  seen  how  far  this  view  is  inconsistent  with  the  decided  cases  in 
e([uity.     They  are  all  one  way. 

In  U'hitwnrth  v.  Gaugain  (3  Hare,  416),  it  was  held  by  Sir  James  ^^'igram,  and 
afterwards,  on  appeal,  by  Lord  Lyndhurst  (1  Phillips,  728),  that  an  eijuitable  mort- 
gagee was  entitled  to  enforce  his  charge  on  the  lands  of  the  debtor,  in  priority  to  a 
8ubse(iuent  judgment  creditor  who  had  obtiiined  actual  possession  of  the  land  by 
elegit  and  by  attornment  from  the  tenant ;  on  the  ground  that  the'beneficial  interest  of 
the  judgment  debtor  alone  was  affected  by  the  judgment ;  and  that  this  was  subject  to 
the  prior  e(|uitrtl)ie  mortgagee  upon  it.  To  apply  the  principle  of  that  decision  to  the 
present  case,  if  the  heir  had  Uiken  [28]  the  descended  lands  iniincumbered,  and  had 
created  an  e(iuitable  mortgage  upon  them,  to  the  extent  now  claimed  1)V  the  creditor 
of  the  ancestor,  the  subsequent  judgment  creditor  could  oidy  have  tiiken  the  estate 
subject  to  that  equitable  mortgage.  Here,  the  estate  of  the  ancestor  descends  upon 
him  charged  with  debts  to  that  amount  to  the  creditors  of  the  ancestor,  not,  it  is 
true,  as  a  specific  mortgage,  but  as  a  consequence  of  their  being  assets  of  the 
ancestor.  In  both  cases,  when  the  judgment  is  entered  up,  the  heir  has  only  such  an 
interest  in  the  estjite  as  may  remain  after  payment  of  the  same  amount  of  debts  ; 
in  both  cases  he  might  have  aliened  to  a  j)urchaser  for  value  without  notice, 
atid  he  had,  by  the  means  of  committing  a  gross  breach  of  duty,  a  disposing  power 
over  the  estate,  without  the  assent  of  atiyone,  for  his  own  benefit.  In  my  opinion, 
no  reasonal)ie  distinction  exists  between  the  two  cjises.  This  view  of  the  case  is 
confirmed  by  the  decision  of  the  Lord  Justice  Knight  Bruce,  in  the  case  of  Bieaicliff 
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V.  Donington  (4  De  G.  &  Sm.  122),  where  that  learned  Judge  observes  (p.  124),  "  I 
doubt  whether  this  provision  (of  the  statute)  enables  him  {i.e.,  the  judgment  creditor)  ' 
to  obtain  more  than  his  debtor  had  at  the  time  fairly  to  dispose  of."  This  is  also 
followed  by  the  Master  of  the  Kolls  in  Ireland,  who,  in  the  case  of  Dunstcr  v.  Lord 
Gkngall  (.3  Irish  Ch.  &  Com.  Law  Kep.  56),  cites  and  expresses  his  approbation  of 
the  passage  above  referred  to.  If  the  decisions  stopped  here,  it  would  conclude  the 
case  before  me.  Undoubtedly,  the  present  baronet  had,  in  equity,  no  beneficial  ; 
interest  in  descended  lands,  beyond  the  surplus  which  might  remain  after  the  due 
administration  of  the  assets  of  the  intestate,  both  real  and  personal,  liut  this  subject 
has  undergone  the  solemn  decision  of  the  Court  of  Queen's  [29]  Bench  in  the  case  of 
IVaits  V.  roller  (3  Ellis  it  Bl.  743).  That  was  an  action  against  a  solicitor  for 
negligence,  for  not  giving  notice  to  trustees  of  a  charge  created  by  the  beneficial 
owner  of  stock.  The  question  whether  there  was  negligence  or  not  depended  on 
whether  a  judgment  against  the  beneficial  owner,  entered  up  sul)sequently  to  the 
charge,  and  on  which  judgment  a  charging  order  had  been  obtained,  under  the  14th 
section  of  the  Act,  had  or  had  not  priority  over  the  charge  previously  made  to 
the  client  of  the  solicitor.  The  Lord  Chief  Justice  and  Justices  Wightman  and 
Crompton  held,  that  the  judgment  had  priority.  Justice  Erie  dissented  from  that 
view,  and  held  that  it  had  no  priority,  and  that  the  judgment  only  aft'ected  the 
beneficial  interest  of  the  debtor.  The  question  was  not  precisely  the  same  as  in 
the  present  case,  as  that  arose  under  the  14th  section  of  the  statute,  while  the 
present  arises  under  the  13th  section.  The  words  in  the  latter  section  are,  "if  any 
persons  against  whom  a  judgment  shall  have  been  entered  up  shall  have  any  stock 
standing  in  his  own  name,  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,"  &c.  The  question  therefore  which  arose  was,  whether  the  judgment 
aflected  the  whole  stock,  or  only  so  much  of  it  as  was  not  affected  by  the  previous 
charge,  and  much  of  the  argument  and  decision  turned  on  the  effect  of  notice. 
Some  of  the  words  of  Lord  Campbell's  judgment  (p.  749)  go  to  the  full  extent 
of  the  contention  before  me.  They  are  as  follows : — The  Lord  Chief  Justice  says, 
"Every  tribunal  administering  justice  according  to  the  statute  must  consider 
only  the  effect  intended  by  the  Legislature  to  be  given  to  the  charging  order  ;  and 
this  is  to  be  learned  from  the  language  in  which  the  meaning  of  the  Legislature  is 
expressed,  without  interpolating  something  not  to  be  found.  In  the  14th  section, 
it  gives,  in  the  most  unequivocal  term.s,  the  same  [30]  remedies  to  the  judgment 
creditor,  who  has  obtained  the  charging  order,  to  which  he  would  have  been  entitled 
'  if  such  charge  had  been  made  in  his  favour  by  the  judgment  debtor.'  The 
Defendant's  counsel  contended  that  we  are  bound  to  understand  the  word  '  honestly  ' 
to  be  implied,  and  that  the  charging  order  is  only  to  have  the  effect  which  a  charge 
of  the  debtor  would  have  had,  if  made  honestly.  To  interpolate  the  word  '  honestly  ' 
would,  we  think,  be  a  qualification  of  the  enactment  wholly  unauthorized.  The 
words,  that  are  to  be  understood  as  implied  by  the  Legislature,  we  think  are  '  validly ' 
and  '  effectually.'  The  debtor  could  not  validly  and  effectually  make  a  charge,  to 
have  priority  over  an  anieredent  equitable  charge  to  which  the  incumbrancer  has 
completed  his  title :  and  therefore  the  charging  order  has  no  such  operation  :  but 
the  first  incumbrancer  not  having  completed  his  title  by  notice  to  the  trustees, 
the  debtor  might  make  a  charge  to  a  subsequent  incumbrancer,  which  in  point  of 
law  would  be  valid  and  effectual."  It  is  true  that  his  Lordship  refers  to  and  approves 
of  Whitworth  v.  iiaugain,  and  seems  to  take  the  distinction,  that  in  that  case  the 
equitable  title  was  completed,  and  that  it  was  not  so  in  the  case  of  IFatts  v.  Porter. 
But  I  apprehend  that  the  equitable  charge  was  complete  and  perfect  in  the  case 
of  Watts  V.  Porter,  as  between  the  mortgagor  and  mortgagee,  and  that  it  would 
have  been  so  held  in  equity  against  all  persons  having  notice  of  that  charge  in 
any  way.  The  effect  of  the  notice  given  to  the  trustees  is,  first,  to  give  notice  to 
them  of  the  incumbrance,  that  is,  to  give  them  notice  that  a  new  person  is  one  of 
their  cestuis  que  lru,':t,  and,  consequently,  to  make  them  liable  for  a  breach  of  trust, 
if  they  part  with  the  fund  without  regard  to  that  incumbrance  ;  and,  secondly,  it 
gives  notice  to  all  persons  of  such  incumbrance,  and  after  it,  no  person  can  claim  as 
an  incumbrancer  without  notice  ;  and  accordingly,  as  [31]  between  innocent  persons, 
that  is,  persons  who  ha\-e  advanced  their  money  without  notice,  it  gives  priority  to 
him  who  gives  the  first  notice. 
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The  reason  why  a  subsequent  incumbrancer  without  notice,  who  gives  the 
first  notice,  is  preferred  is,  on  the  principle  that  a  purchaser  for  value  without 
notice  is  entitled  to  hold  the  property  against  the  whole  world.  This,  in  my 
opinion,  is  correctly  explained  by  Justice  Erie  (3  El.  &  B.  760) : — "  Furthermore, 
the  claim  to  take  the  stock  from  the  first  mortgagee  is,  not  a  remedy  against  the 
debtor,  for  he  has  lost  the  stock  in  any  event,  but  a  remedy  against  the  first  mort- 
gagee, a  remedy  given  upon  the  general  principle  for  deciding  which  of  two  innocent 
claimants  shall  sutler  by  the  fraud  of  a  thirfl  party,  namely,  he  who  facilitated  the 
fraud."  I  concur  also  in  his  subsequent  observations,  where  he  says  (3  El.  &  B.  761), 
"  Now  a  judgment  creditor  is  in  no  analogy  with  a  second  mortgagee  who  has  been 
ikceived  into  taking,  as  unincumbered,  a  security  that  was  incumbered.  The 
jmlgment  creditor  has  trusted  to  no  particular  security:  he  has  rights,  which  may 
!"•  made  to  charge  all  the  available  assets  of  the  debtor  and,  amongst  the  rest,  the 
>i'>Lk  ;  but  he  has  advanced  nothing  on  the  stock,  and  has  been  in  no  way  deceived 
in  respect  thereof:  and  the  judgment  debtor,  by  suffering  judgment,  has  not  used 
deception,  nor  been  guilty  of  any  fraud.  The  reason,  therefore,  by  giving  priority 
to  a  second  mortgagee  over  the  first  wholly  fails  in  respect  of  a  judgment  creditor." 
It  is  true  that  this  relates  to  the  14th  section  ;  but  not  only  the  observations  I  have 
read  from  the  judgment  of  the  Lord  Chief  Justice  clearly  shew  that  the  decision 
ct  the  Court  must  govern  both  sections,  but  this  is  also  put  beyond  doubt 
by  the  remark  of  Lord  Campbell  in  page  758,  where  he  [32]  observes,  that  the 
li:nned  Judges  put  the  same  construction  on  both  the  13th  and  14th  sections.  In 
i-iiiisidering  this  decision,  this  (juestion  naturally  occurs,  why  does  not  the  judgment 
ciuditor  of  a  person  in  whose  name  stock  is  standing  as  trustee  take  that  stock  away 
fnim  the  cesluis  (/ue  tntd  and  beneficial  owner  J  The  answer  is,  that  the  Legislature 
lias  prevented  this,  by  providing,  in  the  early  part  of  the  clause,  that  the  stock 
is  not  to  be  taken,  unless  the  person  in  whose  name  it  is  standing  has  it  of  his 
own  right.  But  then,  on  what  principle  can  it  be  explained  that  the  Legislature 
sliduld  have  limited  the  effect  of  the  judgment  in  one  case  to  the  beneficial  interest, 
and  in  the  other  extended  it  1)eyond  .'  It  may  certainly  be  urged,  that  fxpre^sio 
' 'IIS,  est  e.irhisio  aUerius,  but  I  think  that  it  would  rather  seem  that  these  words,  "  in 

own  right,"  are  intended  as  a  clue  to  the  meaning  of  the  rest  of  the  section,  and 
iliat,  in  like  manner,  the  commencement  of  the  13th  section,  which  limits  the  opera- 
tinu  of  the  judgment  to  the  beneficial  interest  of  the  debtor,  is  intended  to  regulate 
and  govern  the  subsequent  words  of  that  clause. 

This  decision,  at  the  time  it  was  pronounced,  produced,  as  might  be  expected,  a 
( iinsiderable  sensation  in  the  profession.  If  it  be  law,  it  undoubtedly  concludes 
ilio  present  case  ;  and  if  the  word  "  honestly  "  is  not  to  be  understood  as  introduced 
into  the  13th  section,  but  it  is  held,  that  the  judgment  creditor  is  entitled  to  a  charge 
0)1  all  lands  which  the  judgment  debtor,  otherwise  than  honestly,  might  dispose  of 
fur  his  own  benefit,  without  the  assent  of  anyone,  then  the  judgment  creditors  of 
the  present  baronet  are  entitled  to  take  the  de.scended  lands,  to  the  exclusion  of  the 
creditors  of  the  late  baronet.  Considering,  however,  the  ditt'erence  of  opinion 
between  the  Judges  themselves,  in  [33]  //'»///'.>•  v.  Porter,  the  confiicting  character  of 
that  decision  with  the  decisions  I  have  already  referred  to,  and  the  consequences  to 
which  it  would  lead,  not  the  least  serious  of  which  is  the  blow  it  strikes  at  the 
foundation  of  morality,  on  which  all  laws  are  or  ought  to  be  based,  it  can  hardly  be 
expected  to  govern  subsei|uent  cases  without  further  confirmation. 

The  (luestion,  in  one  of  its  many  forms,  is  of  constant  recurrence,  and  accordingly 
the  subject  and  the  decision  in  Wulls  v.  Porter  came  under  the  review  of  the  Lord 
Chancellor  and  the  Lords  Justices  in  the  case  of  Bearan  v.  I^onl  Oxford  (2  Jur.  N.  S. 
121).  The  form  which  the  ((uestion  then  took  was  this  : — The  late  Lord  Oxford  had, 
by  voluntary  settlement  of  3d  July  1838,  granted  an  annuity  of  £2000,  and  issuing 
out  of  certain  lands,  to  Lady  Oxford.  Some  judgments  were  afterwarils  entereil  up 
against  him  ;  the  question  wa.s,  whether  the  subsequent  judgments  were  entitled  to 
priority  over  the  arrears  of  the  annuity.  It  was  argued  there,  first,  that  under  the 
27  Eliz.  the  \oluntary  settlement  was  absolutely  void  against  a  purchaser,  whether 
with  or  without  notice,  and  that  a  jiulgmeut  creditor  was  a  purchaser  within  the 
meaning  of  that  statute  ;  but  it  was  held  by  the  full  Court  that  he  was  not.     Then 
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arose  the  next  question,  which  arises  in  this  case  before  me,  and  which  was  incident- 
ally decided  in  the  ease  of  JFalt.'i  v.  I'ortn,  viz.,  inasmuch  as  this  was  clearlj'  an 
instance  where,  in  the  words  of  the  13th  section  of  the  1  l<z  2  Vict.,  the  judgment 
debtor  might,  for  his  own  benefit  and  without  the  assent  of  anyone,  have  di.sposed  of 
the  land  discharged  from  the  aniniity,  whether  these  lands  were  not  primarily  liable 
to  the  judgment  debts.  The  Lord  Chancellor  and  the  Lords  Justices,  after  taking 
time  to  con-[34]-sider  their  judgment,  unanimously  decided,  that  the  annuity  and  so 
much  of  the  lands  charged  with  it  as  were  necessary  for  the  support  of  it,  were 
untouched  by  the  subsequent  judgments;  that  the  13th  section  of  the  Act  only 
affected  the  real  beneficial  interest  of  the  judgment  debtor,  and  that  this  being 
disposed  of  by  him  homl  Jhle  prior  to  the  judgment,  although  by  a  merely  voluntary 
instrument,  it  was  not  his  at  the  date  of  the  judgment,  ana  was  not  affected  by  anyS 
judgment  subsequently  entered  up  against  him.  The  case  of  Watts  v.  I'ortir,  which' 
had  been  strongly  urged  in  argument,  was  discussed  and  considered  by  the  Court,| 
and  was  endeavoured  to  be  distinguished  by  the  Lord  Chancellor  ;  but  if  not  distinJ 
guishable,  was  dissented  from  by  him,  and  was  also  commented  upon  and  disapproved' 
of  by  the  Lord  Justice  Turner. 

As  I  concur  in  the  decision  of  their  Lordships  and  the  arguments  by  which  it  was 
supported,  I  must  come  to  the  conclusion  that  the  decision  in  Jfalts  v.  I'mter  is  not 
to  be  treated  as  an  authority  to  govern  me  in  the  consideration  of  the  case  before  me, 
I  am  therefore  of  opinion. 

First,  that  the  heir  takes  a  beneficial  interest  in  the  descended  assets  of  the 
ancestor,  only  to  the  extent  that  the  same  are  not  required  for  the  payment  of  the 
debts  of  the  ancestor,  in  a  due  course  of  administration. 

And,  secondly,  that  under  the  13th  section  of  the  1  &  2  Vict.  c.  110,  only  the 
beneficial  interest  of  the  debtor  is  affected  by  a  judgment  entered  up  against  him. 

And,  consequently,  that  the  judgment  creditors  of  the  present  baronet  have 
no  lien  upon  or  interest  in  the  descended  real  estate  of  the  late  baronet  beyond 
the  surplus  thereof  not  required  for  the  payment  of  his  debts  in  a  due  course  of 
administration.  ■     • 


[35]    Bell's  Case.    /«  re  "The  Universal  Provident  Life  Association." 

May  5,  1856. 

[S.  C.  26  L.  J.  Ch.  137  ;  2  Jur.  (N.  S.),  844.     See  In  re  Life  Association  of  England, 
Blake's  case,  1865,  34  Beav.  642.] 

Where,  after  the  objects  of  a  company  have  totally  failed,  and  it  is  insolvent,  and 
practically  at  an  end,  other  persons  are  induced  to  join  the  concern,  and  even  sign 
the  deed,  by  misrepresentations  made  by  the  directors  as  to  the  flourishing  state  of 
the  concern,  they  are  not  liable  to  be  made  contributories. 

The  result  would  be  different,  where  the  misrepresentations  are  made  by  the  pro- 
prietors on  the  original  constitution  of  the  company,  and  the  question  of  contri- 
bution arises  between  a  number  of  innocent  shareholders. 

This  insurance  company  was  established  in  1853,  and  the  terms  were  regulated 
by  a  deed  of  settlement,  dated  the  23d  of  February  1853,  by  which  the  several 
shareholders  entered,  as  between  themselves,  into  covenants  usual  in  such  cases. 

In  the  beginning  of  1855  a  circular  was  issued  by  the  secretary  of  the  company, 
the  material  portions  of  which  were  as  follows : — 

"  Universal  Provident  Life  Association,  established  a.d.  1849. — London  Bridge. — 
Sir, — Owing  to  a  great  extension  of  the  business  of  the  above  companj',  the 
directors  have  determined  to  increase  the  '  reserved  fund,'  and  for  that  purpose 
have  created  an  additional  capital  of  £200,000  by  the  issue  of  40,000  new  shares  of 
X5  each,  the  deposit  on  which  is  £1  per  share." 

This  circular-letter  then  proceeded  to  state  that  the  directors,  being  anxious  to 
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distribute  those  shares,  had  determined  to  employ  canvasseis,  in  lieu  of  biokers,  and 
in  order  to  interest  these  parties  in  the  extension  of  the  company's  business,  to  allot 
(free  of  payment)  five  shares  to  each  canvasser,  and  pay  5s.  per  share  on  all  shares 
disposed  of  by  each  canvasser. 

In  January  1855  Mr.  Bell,  a  retired  customs  revenue  [36]  officer,  resident  at 
Southsea,  seeing  in  a  local  paper  an  advertisement  to  the  eflect  that  "  an  income  of 
50s.  per  week  might  easily  be  obtained  by  persons  of  respectability  and  active  habits," 
entered  into  a  correspondence  with  the  party  named  in  the  advertisement.  He 
received,  in  reply,  a  letter,  signed  by  the  secretary  of  the  company,  containing  the 
printed  circular.  Further  correspondence  took  place  between  Mr.  Bell  and  the 
secretary,  and  in  the  end  Bell  agreed  to  become  one  of  the  canvas.sers  of  the  company. 
He  received  the  hve  free  shares  on  the  23d  of  February  1855,  and  on  the  same  day 
signetl  a  power  of  attorney  authorizing  the  execution,  on  his  behalf,  of  the  company's 
deed  for  the  Hve  shares,  which  was  done  accordingly. 

In  November  1855  an  order  was  made  for  winding  up  the  company,  and  the 
official  manager  applied  to  have  Mr.  Bell's  name  inserted  as  a  contributory  for  the 
five  shares.  Mr.  Bell  resisted  this,  on  the  ground  that  he  had  been  induced  to  take 
the  shares  under  fraudulent  misrepresentations.  The  case  was  adjourned  from 
Chambers  to  be  heard  in  Court.  The  circumstances  on  which  he  relied  were,  in 
substance,  as  follows  : — 

It  appeared  that  in  October  1854  the  company  was  in  great  pecuniary  difficulties. 
A  creditor  for  £.37,  who  on  the  16th  of  November  1854  applied  for  payment,  was 
reijuested  to  draw  a  bill  on  the  company  at  two  months  for  £50.  On  the  4th  of 
November  1854  their  pressing  liabilities  amounted  to  £753,  while  those  which  could 
be  postponed  were  £1888,  and  to  relieve  the  pressure  it  was  suggested  that  the 
directors  should  each  subscribe  £50. 

Besides  this,  a  resolution,  entered  in  the  books  on  the  27th  of  September  1854, 
was  as  follows  : — "  That  until  [37]  shares  have  been  sold  or  money  obtained,  to  the 
amount  of  £500,  and  that  amount  paid  into  the  bankers,  it  is  not  desirable  that  a 
further  expenditure  be  made  by  the  company." 

By  another  resolution,  entered  in  the  books  on  the  30th  of  October  1854,  it  was 
resolved  as  follows : — "  That  a  letter  be  WTitten  to  the  whole  of  the  agencies  who  are 
indebted  to  the  society,  to  send  up  forthwith  their  accounts  and  the  premiums  due 
from  them  to  the  30th  of  October,  inclusive,  pending  which,  it  is  desirable  not  to 
incur  any  fresh  outlay  or  enter  into  any  fresh  engagements  or  arrangements.  " 

The  company  afterwards  got  into  still  greater  difficulties,  they  became  indebted 
to  the  clerks  and  others;  in  September  or  October  1855  a  distress  was  levied  for 
rent,  and  ultimately,  in  Novemljer  1855,  the  order  was  made  for  winding  up  the 
company. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  official  manager.  Mr.  Bell  having  accepted 
five  shares  and  executed  the  deed  became  clearly  a  shareholder,  entitled  to  parti- 
cipate in  the  profits,  and,  conse(iuently,  liable  to  contribute  towards  the  liabilities  of 
the  company. 

Mr.  koxburgh,  conlra,  for  Mr.  Bell.  The  shares  were  taken  upon  the  faith  of  the 
representations  as  to  the  flourishing  state  of  the  company,  whereas,  in  fact,  it  was,  at 
the  time,  in  a  state  of  utter  insolvency.  The  fraudulent  misrepresentations  of  the 
directors,  therefore,  invalidates  the  contract;  U'unfncr  v.  Sltaiip  (4  C.  B.  Hep.  404); 
in  that  case,  the  Plaintitt'  had  taken  shares  on  the  representation  of  the  committee, 
contained  in  an  aihertisenient,  that  120,000  shares  of  the  company  had  been 
allotted,  [38]  whereas  58,U00  only  had  been  taken.  The  Court  held  that  the 
Plaintirt  was  not  bound  by  his  signature  to  the  subscription  deed,  and  that  he  was 
entitled  to  recover  l)ack  his  deposit.  Mr.  Bell's  contract  was  to  tjike  shares  in  a 
solvent  and  flourishing  company,  and  he  is  not  to  be  nnide  responsible  for  a  different 
and  an  insolvent  one;  Aiuazuii  Life  Assurance  and  Loan  Coiiij)ani/  (3  Drew.  409); 
which  case  was  reversed  by  the  Lords  Justices  (L.  Justices,  March  13,  1855)  on 
different  grounds,  thus  leaving  the  principle  of  the  first  decision  unafi'ected.  The 
circular  states  that  there  had  been  "a  grcjit  extension  of  the  business  of  the  above 
company,"  this  was  wholly  untrue;  "  tnat  the  directors  had  created  an  additional 
capital  of  £200,000  by  the  issue  of  40,000  new  shares,  "  which  was  eciually  false. 
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The  company,  in  February  1855,  was  in  a  state  of  insolvency,  as  is  shewn  from  their 
(lel)ts  and  difficulties,  and  is  proved  by  their  books.  It  appears  that  all  the  original 
shares  were  not  allotted,  and  that,  independent  of  the  directors  and  the  canvassers, 
there  were  not  more  than  forty  shareholders.  At  the  time  Bell  joined  the  as.sociation, 
its  objects  had  failed,  it  was  insolvent,  and  the  eft'ect  of  the  resolutions  of  September 
and  October  1S.")4  was  to  put  an  end  to  the  concern. 

Mr.  Selwyn,  in  repl_v.  On  the  estaVilishment  of  all  companies,  the  prospectuses 
contain  rather  glowing  and  overcharged  representations,  but  these  are  known,  and 
deceive  no  one,  neither  do  they  invalidate  the  partnership  contract.  If  it  were 
otherwise,  where  can  you  draw  the  line,  and  say  that  no  subsequent  shareholder  shall 
be  a  contributory  '.  Take  the  first  person  who  signed  the  deed,  would  he  be  relieved 
from  being  a  contributory?  and  so  of  tho,se  who  subsequently  joined  the  concern. 
One  of  a  hundred  partners  in  a  concern  cannot  get  rid  of  his  engagements  towards 
ninety-nine  others  [39]  because  one  of  them  made  a  misrepresentation.  In  I'nrhiirti's 
(([■He  (3  De  G.  &  Sm.  43  ;  and  see  Doilt/scm'^  rase,  Ilnil.  K5  ;  I'lnnaril's  nisi',  5  I)e  G.  X-  Sm. 
283;  Bumfs  v.  FcnwU,  2  H.  L.  Ca.  497)  it  was  held,  that  "it  is  not  sufficient  ground 
for  excluding  an  allottee  from  the  list  of  contributories  to  a  provisionally  registered 
railway  company,  that  the  prospectus  of  the  compaTiy  contained  incorrect  and  fraudu- 
lent statements,  in  reliance  on  which  he  applied  for  shares,  unless  it  appears  that  the 
only  other  persons  interested  in  the  company  were  the  persons  who  made  the  fraudu- 
lent statements."  IVantner  v.  Shairp  was  the  case  of  an  abandoned  company,  and 
no  question  arose  as  to  who  were  contributories  ;  the  Ama-.on  rasr  was  reversed  by 
the  Lords  Justices,  and  there  the  party  had  not  signed  the  deed  ;  here,  until  the 
deed  has  been  set  aside,  every  party  who  signed  it  must  be  held  a  contributory.  It 
is  said  that  the  company  was  in.solvent  at  the  time,  but  Mr.  Rowsell,  the  secretary, 
swears  distinctly  that  it  was  not.  In  one  sense,  every  company  is  insolvent  at  its 
starting,  where  large  preliminary  expenses  must  necessarily  be  incurred  before  the  I 
deposits  and  calls  have  been  got  in  ;  here  the  capital  not  paid  up  was  amply  sufficient  i 
to  pay  off  all  demands,  and  the  company  had  onl}^  to  make  calls  and  enforce  them.  | 
It  is  said  that  the  business  was  put  an  end  to,  but  that  is  not  the  effect  of  the  | 
resolutions,  which  was  merely  to  suspend  further  expenditure  and  fresh  engagements  I 
until  further  funds  had  been  got  in,  and  certain  accounts  had  been  rendered.  I 

The  M.vster  of  the  Roll.s  [Sir  John  Komilly].  I  am  of  opinion  that  Mr.  Bell's  ' 
name  ought  not  to  be  on  the  list  of  contributories.  What  I  understood  to  have  lieen 
decided  l)y  I'arharij^  caxr  (3  De  C4.  &  Sm.  43)  amounted  to  [40]  this : — That  where 
certain  persons  set  a  project  on  foot,  and  by  fraudulent  misrepresentations  a  number 
of  persons  are  induced  to  become  shareholders,  and  incur  liabilities,  there,  as  between 
those  who  are  equally  innocent  shareholders,  all  are  liable  to  contribute  towards 
payment  of  the  debts  of  the  concern  ;  that  is,  they  are  all  liable,  and  their  equity 
lies  against  those  who  made  such  misrepresentations.  But  it  is  a  new  proposition  to 
me,  and  I  think  no  authority  can  be  found  which  establishes  that  persons  taking 
shares  are  liable  in  such  a  case  as  this  ;  viz.,  where  a  company  having  been  formed 
hand  Jide  to  carry  into  effect  a  particular  project,  and  it  has  become  obvious,  from  the 
existence  of  debts  and  the  absence  of  funds,  that  the  project  will  not  succeed,  and  the 
company  is  in  such  a  situation  that  it  cannot  carry  on  its  affairs,  and  that  no  intention 
of  attempting  to  do  so  remains,  but  the  only  question  is,  what  is  the  amount  of  the 
liabilities  of  the  company,  and  how  they  are  to  be  discharged,  and  that  in  this  state 
of  circumstances  the  directors,  with  a  view  of  relieving  themselves  and  the  other 
shareholders  from  those  liabilities  and  to  get  other  persons  to  participate  in  them, 
issue  representations  which  they  know  to  be  false,  in  order  to  induce  other  persons  to 
become  shareholders,  not  for  the  purpose  of  carrying  on  the  concern,  but  really  for 
the  purpose  of  paying  a  portion  of  their  debts.  I  am  of  opinion  that  persons 
becoming  shareholders,  under  such  circumstances,  cannot  be  compelled  to  contriljute. 

Mr.  Selwyn  admitted,  that  if  a  company  were  actually  at  an  end,  it  would  be 
difficult  to  hold  that  parties  who  were  afterwards  induced  to  become  shareholders 
could  be  called  upon  to  contribute.  If  the  Court  were  to  hold  that  they  could,  a 
company  might  do  that,  which  this  Court  will  certainly  never  allow  any  .single 
individual  to  do,  namelv,  commit  fraud  on  others  in  order  to  relieve  [41]  themselves 
from  their  liability.     I  believe  no  authority  can  be  found  for  any  such  thing. 
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The  only  question  is,  whether  this  is  a  case  of  the  description  I  have  stated,  and 
I  am  of  opinion  that  it  is.  The  state  of  the  case  is  this  :  this  company  was  formed 
I  in  1852,  with  the  bona  fide  object  of  carrying  on  the  business  of  a  life  insurance 
company,  but  in  1854  the  liabilities  were  found  to  be  so  great  that  it  became 
I  necessary  to  make  some  arrangement  for  meeting  them  and  for  raising  money  iu 
order  to  have  a  balance  at  the  bankers.  It  was  resolved,  on  the  30th  of  October, 
that  they  would  not  carry  on  any  more  business  until  they  got  the  accounts  from  the 
agents  and  the  premiums  flue  from  them.  They  find  themselves  with  debts  exceeding 
J62600,  and  in  such  a  situation,  that  they  were  obliged  to  make  an  arrangement  with 
a  person  to  whom  they  owed  a  debt  of  X37  to  give  him  a  bill  at  two  months  for  ,£50, 
in  consideration  of  his  forbearing  to  press  his  demand.  In  this  state  of  things,  the 
business  being  stopped,  they  issue  a  prospectus  for  the  issue  of  fresh  shares,  and 
calling  on  [Mirties  to  become  shareholders,  on  the  ground  of  the  great  extension  of  the 
business  of  the  company,  and  stating  that  they  have  created  an  additional  capital ; 
the  whole  of  the  statement  being  absolutely  false. 

I  ciin  understand  that  shareholders,  who  possess  the  means  of  obtaining 
information  as  to  the  affairs  of  the  company,  may  be  put  on  inquiry,  and  be  held 
liable  and  bound  by  the  knowledge  which  they  might  have  obtained,  but  here  Mr. 
Bell  had  no  right  to  see  the  accounts  or  books  of  the  company,  or  to  ascertain  the 
balance  in  the  hands  of  the  bankers,  except  at  a  general  meeting.  The  company  was 
practically  at  an  end,  they  [42]  had  resolved  not  to  carry  on  further  business,  and 
under  such  circumstances,  I  am  of  opinion,  that  fresh  persons  could  not  be  called  on 
to  bear  their  losses.  The  case  is  very  distinct  from  that  suggested  by  Mr.  Selwyn, 
where  all  the  shareholders  are  in  the  same  situation,  and  have  been  all  equally 
misled. 

It  is  suggested  that  all  companies  are,  on  their  establishment,  insolvent ;  but  it  is 
not  so,  they  are  not  insolvent  where  they  have  incurred  no  other  liability  than  by 
taking  offices  and  engaging  servants  at  salaries  which  they  have  sufficient  means  of 
paying.  But  after  it  has  been  ascertained  that  a  companj',  so  far  as  regards  the 
capital  subscribed,  is  in  a  state  of  insolvency,  when  it  is  ascertained  that  the  business 
cannot  be  continued,  and  it  is  intended  to  wind  it  up;  in  that  case  the  existing 
shareholders  are  bound  to  bear  the  burthen  of  the  existing  debts,  and  I  am  of 
opinion  that  the  attempt  to  induce  others,  by  misrepresentations,  to  bear  that 
burthen  is  not  a  course  which  this  Court  will  sanction,  and  that  it  is  a  case  distinct 
from  one  where  there  has  been  a  misrepresentation  in  the  original  constitution  of  the 
company. 

In  my  opinion  none  of  the  class  who  are  in  the  situation  of  Mr.  Bell  ought  to  be 
made  contributories. 

Note. — See  the  observations  of  the  Master  of  the  Kolls  in  Holt's  case,  post,  p.  53,  and 
Ex  parte  Gimjer,  In  re  the  Tipperarij  Joint  Stock  Bank,  5  Irish  Ch.  &  Com.  Law  Rep. 
174 ;  and  The  Deposit  and  General  Life  In-siirance  Cmnpanij  v.  Ai/scmigh,  2  Jur.  N.  S.  812. 


[43]    l).\NiEi,i.'s  C.vsE.    Jle  "The  Universal  Provident  Life  Association." 

June  4,  1856. 

[Affirmed  with  variation,  1  De  G.  &  J.  372  ;  44  E.  R.  767  ;  5  AV.  R.  677.  See  In  re 
Am/legea  Colliery  Company,  1866,  \j.  R.  2  Eq.  383  ;  Carlim/s  case,  1875,  1  Ch.  D. 
125.] 

A  director  of  a  joint  stock  company  proposed  to  retire  from  the  company  and  be 
relea.sed  from  all  lialtility.  The  boanl  assented  to  this,  on  his  making  a  loan  to  the 
company.  He  did  so,  an<l  transferred  all  his  shares  to  some  of  the  continuing 
directors.  The  Court  held  that  the  transaction  was  invalid,  and  placed  his  name 
on  the  list  of  contributories  for  the  whole  of  the  shares. 

Xn  order  having  been  made  to  wind  up  this  company,  the  official  manager  applied 
to  have  Dr.  Danioll  placed  on  the  list  of  contributories  for  400  shares. 
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Dr.  Danioll  was  an  original  director  of  the  association,  and  also  acted  as  medical 
adviser  to  the  company.  He  originally  took  200  shares  to  qualify  himself  as  a 
director,  and  he  signed  the  deed  in  respect  of  them. 

Subsequently,  at  a  meeting  of  the  directors,  held  on  the  26th  of  October  1854,  a 
resolution  was  passed,  "That  2400  paid-up  shares  l>e  divided  equally  amongst  the 
promotei-s  of  the  society,  in  consideration  of  the  services  rendered  by  them  in  its 
formation  and  niaTiagement." 

Dr.  Daniel!  being  one  of  the  promoters,  was  held  by  the  Court,  though  he  disputed 
the  fact,  to  have  accepted  the  200  free  shares. 

The  company  fell  into  difficulties,  and  at  a  meeting  of  the  directors,  held  on  the 
1.5th  of  February  1855,  at  which  Dr.  Daniell  was  present,  the  following  arrangement 
was  made,  which  was  entered  in  the  minutes  in  these  terms: — "Dr.  Daniell  having 
expressed  a  wish  to  retire  from  the  company,  and  be  released  from  all  [44]  liability, 
it  was  agreed  to  allow  him  to  retire,  on  condition  that  he  advance  £200  on  Monday 
ne.Yt,  receiving  the  joint  and  several  promissory  note  of  the  directors  (who  signed 
Mr.  Yiner's  (a  director  who  had  retired  under  similar  circumstances)  note),  at  twelve 
months'  date,  and  that  he  advance  a  further  sum  of  £200,  less  the  amount  of  hia 
salary  as  medical  officer  and  attendances  as  director  (say  together  £400),  on  or  before 
the  30th  March,  for  twelve  months  from  that  date,  such  loans  to  bear  interest  at  £5 
per  cent." 

This  minute  was  signed  by  Dr.  Daniell  and  the  chairman.  The  money  waa 
advanced  by  Dr.  Daniell,  the  promissory  notes  given,  and  Dr.  Daniell's  400  shares 
were  transferred  by  him  to  four  of  the  directors,  250  being  transferred  to  one,  and 
fifty  each  to  three  others. 

The  case  was  adjourned  into  Court  from  Chambers. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  official  manager.  Dr.  Daniell  ought  to  be 
placed  on  the  list  for  the  400  shares  ;  he  accepted  them,  and  no  valid  transfer  of 
them  has  ever  been  made.  Although  he  was  not  present  at  the  meeting  of  the 
directors  on  the  26th  of  October  1854,  he  attended  at  the  next  meeting  on  the  2d  of 
November,  when  the  resolution  at  the  prior  meeting  was  read  and  confirmed,  and  the 
transfer  of  the  shares  by  him  is  evidence  of  his  acceptance  of  them  ;  Urch  v.  If'alker 
(3  Myl.  et  Craig,  702). 

The  arrangement  between  him  and  the  other  directors  was  not  binding  on  the 
body  of  shareholders,  for  the  deed  of  settlement  gave  no  power  to  the  directors  to 
[45]  purchase  shares,  or  to  compromise  the  liabilities  of  a  shareholder ;  besides  this. 
Dr.  Daniell,  being  himself  a  trustee  for  the  company,  could  not  enter  into  such  an 
arrangement  for  his  own  benefit.  It  is  evident  that  the  affairs  of  the  company  were 
in  a  declining  state,  and  that  the  object  of  Dr.  Daniell  was  to  get  rid  of  his  liability. 
The  case  is  the  same  as  Morgan  a  case  (1  M.  &  Gor.  225,  and  1  Hall  ife  Tw.  320); 
Laices's  aise  (1  De  G.  M.  &  G.  421);  and  In  re  Cameron's  Coalhrook,  itr.,  Ilailwai/ 
Company  (5  De  G.  M.  &  G.  284). 

Mr.  Batten,  for  Dr.  Daniell.  As  to  the  200  paid-up  shares,  the  arrangement  was 
invalid.  Dr.  Daniell  never  accepted  those  shares,  and  never  became  a  shareholder  in 
respect  of  them. 

Secondly,  there  was  an  effectual  transfer  made  by  Dr.  Daniell  in  the  company's 
books,  and  the  transferees  ought  to  be  placed  on  the  list  in  the  first  instance,  for  they 
are  bound  to  indemnify  him.  The  transfer  was  not  invalid  ;  Codhnrn's  case,  In  re  The 
Hoijal  Bank  of  Andralia  (4  De  G.  &  Sm.  177).  In  Cameron's  case  (18  Beav.  350),  the 
Court  seems  to  have  thought  that  a  shareholder  might  transfer  his  shares  to  the 
directors  on  payment  of  a  sum  of  money,  if  done  bond  fide.  The  observation  made  in 
that  case  was  this  :  "  Now,  without  expressing  an  opinion  on  the  subject,  I  assume 
that  the  dissentient  shareholders  in  this  case  might  properly  have  transferred  these 
shares  to  one  or  more  of  their  directors,  upon  payment  of  the  sum  of  £9000,  provided 
those  directors  were  homi  fide  of  opinion  that  this  transaction  was  one  by  which  the 
company  would  be  really  and  [46]  effectually  benefited  :  and  I  also  assume  that,  if 
the  directors  had  afterwards  applied  the  £9000  bond  fide,  in  such  manner  as  they 
thought  most  for  the  benefit  of  the  company,  the  shareholders  could  not  have 
impeached  the  transaction  as  against  the  retiring  shareholders,  what«ver  might  have 
been  their  rights  as  against  the  directors." 
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The  object  was  to  get  rid  of  the  liability,  but  it  was  equally  the  object  to  impose 
it  "II  the  directors  to  whom  the  transfer  was  made,  and  they,  therefore,  and  not  Dr. 
I)aiiiell,  are  primarily  liable. 

Thk  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  Dr. 
Darnell  is  a  contributory  on  the  first  list  for  the  whole  200  shares.  With  regard  to 
the  facts  as  to  the  second  200  shares,  the  matter  stands  thus  :  it  was  agreed  and 
n"iolved  that  2400  paid-up  shares  be  divided  amongst  the  promoters  of  the  company, 
and  he  was  one.  He  attended  the  meeting  of  the  directors  on  the  2d  of  No\eml)er, 
which  confiimed  the  previous  arrangement,  and  did  not  object  to  taking  his  200 
shares  ;  he  acts  on  it  afterwards,  for  he  actually  obtains  certificates  for  twenty  of 
them,  and  afterwards  transfers  the  whole  200  to  other  persons.  This  proves,  by  his 
own  admission,  that  he  was  owner  of  these  200  shares,  and  he  cannot  now  dispute  it. 

The  next  question  is,  has  he  got  rid  of  his  liability  !  that  question  affects  both  the 
L'liO  original  and  the  200  additional  shares.  The  way  he  professes  to  have  got  rid  of 
his  liability  is  as  follows: — On  the  1.5th  of  February  1855  he  expressed  a  wish  to 
retire  and  be  released  from  his  liability,  and  ho  makes  a  proposal  to  the  directors  to 
that  effect.  The  directors  .say,  "We  will  [47]  allow  you  to  retire  provided  you  will 
advance  £400  which  we  will  repay  you  and  secure  by  our  promissory  notes."  There 
was  no  proposal  to  transfer  these  particular  shares  to  other  persons  who  required 
them,  no  offer  to  particular  individuals  to  take  or  buy  the  shares,  so  as  to  transfer 
the  liability,  but  a  niei'e  propo.sal  to  get  rid  of  the  liability  on  them. 

The  transaction  was  clearly  a  suri'enderof  his  shares  to  the  company,  and  nothing 
iiiMie  than  making  a  loan  of  £400  to  the  company  as  the  price  for  relieving  him  from 
Ills  liability  generally.  And  this  was  accordingly  effected  by  a  transfer  to  the 
ilirectors.  There  is  nothing  in  the  deed  to  authorize  it,  and  it,  therefore,  cannot  bind 
I  "iitributories.  It  comes  near  iMon/aii's  rase  (1  Mac.  &  Gor.  225,  and  1  Hall  iV  Twells, 
■  i-'M,  which  is  one  of  the  same  species  in  which  it  was  held  that  such  a  transfer  to 
(lii'L'Ctors  does  not  discharge  a  person  from  his  liability. 

He  transfers  all  his  400  shares  to  the  directors  in  different  proportions,  and  they 
gu\e  him  promissory  notes  for  the  money  which  he  advanced.  This  was  a  transfer 
In  the  (iir-ector-s,  not  on  a  purchase  made  by  them,  hut  as  a  mode  of  carrying  iirto 
I  licet  the  an-angement.  Dr.  I~)aniell  himself  well  knew  that  it  was  done  for  the 
jpiirpose  of  benefiting  him,  and  to  enable  him  to  get  rid  of  his  liabilities,  and  not  with 
a  view  of  making  an  ordinary  and  bona  Jiile  tr-ansfer'  from  one  shai-eholder  to  another'. 

In  that  view  of  the  case,  I  am  of  opinion  that  he  is  a  contributory. 

XoTE. — Dr.  Daniell  appealed  to  the  Lords  Justices,  Init  after  their  decision  in 
Muni's  case  (]iost,  p.  58,  ir.),  he  withdrew  his  appeal.  [See,  however,  1  De  G. 
.V  J.  372.] 

[48]     Holt's  C.vse.     /.V  "The  Univeus.\l  Provident  Life  Assori.ATiox." 

Jint'  it,  1856. 

A.  B.  became  a  shareholder  and  dii-ector  of  a  company,  oir  the  representations  of  oire 
of  the  dir-ectors,  that  it  was  in  a  fiourishing  conditiorr,  whei'eas  it  was  on  the  ver-ge 
of  insolvency.  Held,  that  the  misrepresentation  did  not  relieve  A.  B.  from  Iteing 
a  corrtributory. 

The  iiuestion  was,  whether  Mr.  Holt  was  a  corrtributory  in  this  company  which 
had  been  oi'dered  to  lie  wound  up.  The  deed  of  settlement  was  dated  the  23d  of 
February  1853.  In  1854  the  companj'  wei'e  in  pecuniary  ditlrculties,  artd  on  the  27th 
I  of  September  1854  the  director's  came  to  a  resolution,  "that,  itntil  shar-es  shall  have 
been  sold  or  money  olitained  to  the  extent  of  at  least  £500,  and  that  amoirnt  paid 
into  the  bankers,  it  is  not  desirable  that  a  further  expenditrrr'e  be  made  hy  the 
company." 

In  September',  or  early  in  Octol>er'  1S51,  Mi-.  Holt  agreed  to  become  a  director, 
and  took  the  2li0  shares  necessary  for  his  qualification.  He  took  his  seat  at  the  board 
on  the  5th  of  October  1854,  and  signed  the  deed,  and  he  afterwards  attended  on  the 

R.  v.— 33 
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12th  of  October,  and  on  the  2d,  9th  and  Kith  of  November  1854.  On  the  30th  of 
October  1854,  at  which  Mr.  Holt  was  not  present,  it  was  resolved,  "that  a  lettei'  be 
written  to  the  whole  of  the  agencies  who  are  indebted  to  the  society  to  send  up 
forthwith  their  accounts  and  the  premiums  due  from  them  to  the  31st  of  October, 
inclusive,  pending  which  it  is  desirable  not  to  incur  any  fresh  outlay  or  to  enter  into 
any  fresh  engagements  or  arrangements.' 

At  the  meetings  of  directois  on  the  ."jth  of  Octolier  and  the  4th  of  November,  at 
l)Oth  of  which  Mr.  Holt  [49]  was  present,  the  miiuites  of  the  former  meetings  on  the 
27th  of  September  and  the  30th  of  October  were  read  and  confirmed. 

He  resigned  on  the  16th  of  November  1854,  and  with  a  penknife  erased  his  name 
from  the  company's  deed. 

In  opposition,  Mr.  Holt,  in  his  affidavit,  stated  that,  in  September  or  October 
1S54,  the  managing  director  of  the  company  had  solicited  him  to  become  a  director, 
giving  him  a  prospectus  and  making  certain  representations  to  him  as  to  the  tlouii^hinj^ 
condition  of  the  company,  and  that  the  payment  of  £50  would  (pialify  him  to  ln-eonie 
a  director.  That  he  consented,  believing  such  representations,  and  signed  the  deed 
on  the  5th  of  October  1854,  at  the  board  meeting  which  he  then  attended,  when  he 
inquired  as  to  the  state  of  the  finances  of  the  company.  His  attidavit  proceeded  as 
follows: — "That  the  next  board  meeting  which  I  attended  was  on  the  12th  day  of 
October  1854,  when  the  accounts  were  retjuireil  by  me,  but  were  not  forthcoming, 
and  I  again  attended  on  the  2d  day  of  November  1854,  when,  in  consecjuencc  of  the 
said  accounts  not  being  forthcoming,  a  special  meeting  was  resolved  on,  to  imjuire 
into  the  finances  of  the  company,  and  at  the  ne.xt  board  meeting,  on  the  9th  day  of 
November  1854,  I  discovered  that,  instead  of  the  company  being  in  a  flourishing 
condition,  it  was  heavily  i!i  debt  and  with  little  or  no  assets,  and  as  appears  by  the 
cash  book  of  the  company  having  only  a  balance  of  £72,  10s.  3d.  in  hand.  .And,  on 
the  16th  day  of  November  1854,  having  discovered  that  the  representations  of  the 
directors  of  the  company,  by  their  prospectus,  was  false,  and  that  the  directors  of  the 
company  well  knew  it,  I  personally  tendered  my  resignation  when  I  was  rei|uired  to 
make  such  resig-[50]-nation  in  writing,  which  I  did  on  the  Ifith  day  of  November 
1854." 

His  atiida\'it  also  contained  the  following  passage  : — 

"That  by  a  statement  of  accounts  of  the  company  to  the  31st  of  Decemlier  1853, 
it  is  there  represented  that  the  money  received  on  the  deposit  on  shares  only 
amounted  to  the  sum  of  £497,  lis.  8d.,  which  would  be  deposits  on  shares  not 
exceeding  1991  shares,  leaving  a  deficit  of  859  shares  not  paid  upon. 

"  That  by  a  minute  of  the  proceedings  of  the  board  of  directors  on  the  1st  day  of 
December  1853,  it  appears  that  the  company  was  deficient  in  assets  to  the  amount  of 
£824,  5s.  6d. 

"  That  l)y  minutes  of  the  proceedings  of  the  said  compan^^,  it  appears  that  between 
the  19th  day  of  January  1854  and  the  11th  day  of  May  1854,  the  company  had 
Ijorrowed  of  the  Protector  Insurance  Office  £975,  and  of  the  United  Kingdom  Office 
£350,  and  that  they  had  also  given  a  bond  to  Daniel  B.  Haddon,  John  Pursscll  and 
Algernon  Sidney  Vandenburgh  for  £430,  making  the  company  in  debt  in  respect  of 
Viond  debts  £1755.  That  on  the  31st  day  of  August  1854  the  first  instalment  due  to 
the  Protector  became  due,  and  that  it  was  proposed  that  a  loan  of  £25  should  be 
obtained  from  each  director,  in  order  to  pay  the  same,  and  that  on  the  21st  day  of 
September  1824  a  letter  had  been  received  by  the  said  company  from  the  Protector 
Life  Office  relative  to  the  first  instalment  being  unpaid,  and  on  the  27th  day  of 
September  1854  a  resolution  was  passed,  that  until  shares  be  sold  or  money  obtained 
to  the  amount  of  £500,  and  that  paid  into  the  banker's  hands,  [51]  it  was  not 
desirable  further  expenditure  should  be  made. 

"That  the  secretary  had  laid  a  statement  of  the  assets  and  liabilities  of  the  said 
company  before  the  board  to  the  29th  day  of  September  1854  and  .shares  ;  and  that 
l)y  such  statement  it  appears  that  the  said  company  was  in  debt  for  tradesmen's 
accounts  £589,  14s.,  for  salaries  £463,  19s.  6d.,  for  loans  by  directois  £155,  and  for 
bond  debts  £1434,  7s.  Id.,  making  in  all  £2643,  Os.  7d.,  and  that  by  the  cash  book 
of  the  said  company  it  appears  that  the  said  company  had  only  a  cash  balance  on  the 
said  29th  day  of  September  1854  of  the  sum  of  £48,   19s.  3d.,  and  to  have  that 
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il  nice,  some  of  the  directors  had  advanced  the  company  the  sum  of  £105  on  the 

li  day  of  September  1854,  and  that  on  the  30th  day  of  October  1854  it  appears 
,    the  said  cash  book  that  the  said  company  had  only  a  balance  of  £72,  10s.  3d., 
111(1  to  have  that  balance  an  advance  had  been  made  to  the  said  company  by  Mr. 
William  Pagden,  their  solicitor,  of  the  sum  of  £22,  16s.  5d." 

In  answer  to  this,  Mr.  Kowsell,  who  had  been  secretary  and  afterwards  financial 
lircctor  of  the  company,  in  his  affidavit,  stated  as  follows  :— "  I  well  knew  the  position 
I  the  company  at  the  time  of  Mr.  Holt's  joining  it,  and  the  temporary  pecuniary 
litiiriilties  of  the  company  arose  entirely  from  the  unwillingness  of  the  directors  to 
!iake  a  call  upon  the  members,  so  soon  after  the  establishment  of  the  company, 

L-ially  as  at  such  time,  and  previously,  the  income  of  the  company   had   been 

tasing,  and  there  was  every  prospect  of  the  company's  ultimate  success.  If  a  call 
ii.i'l  been  made  upon  the  members,  according  to  the  powers  of  the  deed  [52]  of  settle- 
iii'iit,  and  enforced,  ample  assets  could  have  been  easily  obtained  for  the  payment  of 
ill  the  liabilities  of  the  company. 

•The  loans  referred  to  by  Mr.  Holt  were  loans  raised  by  the  directors  on  their  own 
|i.  1  ~oual  responsibility,  for  the  purpose  of  avoiding  the  necessity  of  a  call,  and  such 
'liicctors,  I  believe,  incurred  such  responsibility,  in  full  confidence  that  the  income  of 
the  company  would  shortly  be  such  as  to  release  it  from  all  difficulties,  and  that  it 
liu'l  every  prospect  of  success. 

"The  resolution  passed  at  a  board  meeting  on  the  27th  day  of  September  1854,  to 

'li'-  L-ffect,  that  until  shares  be  sold,  or  money  obtained  to  the  amount  of  £500,  and 

til, It  paid  into  the  banker's  hands,  it  was  not  desirable  further  expenditure  should  be 

hiilt.-,   had   reference    solely   to,   and   was    passed   in    consequence    of,   an    increased 

iHiiditure  proposed  by  the  managing  director,  which  it  was  considered  undesirable 

lopt. 

The  said  company  continued  to  carry  on  business,  and  accepted  assurances  on 

~  and  granted  policies  up  to  October  1855,  and  ultimately  sold  its  business  to  the 
i.  non  Assurance  Company,  for  a  sum  amounting  to  nearly  £1000,  which  was  paid 
tM  the  directors  of  the  Universal  Provident  Life  Association  by  the  said  Beacon 
A  —  urance  Company,  and  such  business  is  now  carried  on  by  the  said  last-mentioned 
< ipany.'' 

Mr.  Beavan,  for  the  official  manager.  Mr.  Holt  is  the  owner  of  the  shares,  and 
has  e.xecuted  the  deed  by  which  he  has  covenanted  to  pay  ;  he  is  therefore  a  con- 
tributory. The  misrepresentation  of  an  individual,  unauthorized  by  the  l>ody,  cannot 
release  him  from  the  [53]  obligation  he  has  contracted  towards  the  other  shareholders. 
Bell's  rtiKC  has  no  application. 

Mr.  Roxburgh,  cuntra.  The  case  is  governed  by  the  principle  laid  down  in  Bull's 
au<i  {anti',  p.  35).  The  company  was  insolvent,  and  Mr.  Holt  by  misrepresentations 
has  been  brought  into  the  concern,  merely  with  a  view  of  making  him  participate  in 
the  lialiilities  of  an  insolvent  company.  This  was  a  mere  device  by  some  of  the 
directors  of  the  company  to  substitute  Holt's  responsibility  for  their  own. 

The  Master  ok  tjik  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  Holt  is  a 
contributory,  and  I  think  that  there  has  been  some  misapprehension  as  to  my  decision 
in  />//'.<  nisf  (Riiil.). 

In  this  case,  assuming  that  all  which  Holt  states  is  correct,  and  that  he  was  imlnced 
by  the  misrepre-sentations  of  one  of  the  directors  to  become  a  director  and  shareholder 
in  this  company,  though  it  is  possible  he  ma\'  be  able  to  sustain  an  action  against  the 
director  who  so  deceived  him,  yet,  as  between  him  and  all  other  innocent  members, 
they  have  a  right  of  contribution  against  him. 

The  grounds  of  my  decision  in  Bell's  (n.<f  were  these  : — There,  after  the  company 
had  suspended  business,  and  was  known  by  all  the  persons  concerned  in  it  to  be  in  an 
insolvent  state,  circulars  were  issued  as  the  act  of  the  company,  containing  misrepre- 
.*entations  and  ort'ering  advantages  to  canvassers  for  obtaining  other  persons  to  become 
shareholders,  I  thought  that  this  was  a  fraud  [54]  committed  by  the  company  to  induce 
the  public  to  share  in  their  lo.sses  :  that  it  was  the  act  of  the  whole  company  and  of  all  the 
shareholders,  and  I  thought  that  persons  brought  into  the  company  under  such  circum- 
stances, that  is,  by  an  act  emanating  from  the  whole  budy  in  its  ijiiasi  corporate 
character,  were  not  liable  to  be  made  contributories,  to  diminish  the  burthen  of  the 
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liabilities  which  the  company  had  incurred.  But  if,  upon  the  establishment  of  a 
comjwny,  one  man  says  to  another,  this  is  a  thiiviuf;  and  prosperous  concern,  though 
that  statement  may  be  false  altogether,  and  though  the  person  who  hears  it  is  deceived 
thereby  and  induced  to  join  it,  still  he  becomes  a  contributory.  In  the  one  case  it  is 
the  act  of  the  company,  in  the  other  it  is  the  act  of  a  particular  individual :  but  in 
neither  case  can  the  party  committing  the  fraud  obtain  any  benefit  therel\v.  In  the 
former  case  this  is  prevented  by  declaring  that  the  persons  deceived  are  not  thereby 
made  contributories  ;  in  the  latter,  by  enabling  the  person  deceived  to  enforce  his 
personal  remedy  against  the  man  who  deceived  him. 

[55]    Munt's  Cask,    h  re  "The  Univeksai,  Provident  Life  Associatkln. 

./»///  19,  1856. 

There  being  a  disagreement  between  two  sections  of  directors  of  a  joint  stock  company, 
it  was  agreed  that  one  section  should  retire,  and  transfer  their  shares  to  the 
continuing  directors.  The  shares  were  transferred  accordingly,  and  were  after 
wards  again  transferred,  and,  at  the  date  of  the  winding-up  order,  stood  in  the  names 
of  other  persons.  The  Court  held  that  the  first  arrangement  was  invalid,  and  that 
the  retiring  directors  were  still  contributories,  notwithstanding  the  subsequent 
transfers. 

In  this  case  an  order  had  been  made  for  winding  up  this  company,  and  the 
question  was,  whether  Mr.  Munt  was  or  was  not  to  be  placed  on  the  list  of  con- 
triluitories  for  200  shares. 

Mr.  Munt  was  a  director  of  the  company,  and  signed  the  deed  of  settlement  in 
respect  of  200  shares,  but  he  contended  that  he  had  transferred  his  shares,  and  had 
thereby  got  rid  of  his  liability.  It  appeared  that  in  December  1854  there  was  a^ 
difference  of  opinion  between  two  parties  in  the  direction,  as  to  the  conduct  of  the 
affairs  of  the  company,  Munt's  party  taking  one  view  of  the  course  to  be  adopted  in 
the  management  of  the  concern,  and  the  other  party  taking  a  different  view.  Mr. 
Munt  thereupon  proposed  that  one  of  these  two  .sections  of  directors  should  retire 
therefrom,  and  on  behalf  of  himself  and  those  of  his  party,  "  to  take  the  management 
of  the  company,  and  relieve  the  other  party  of  directors  from  all  liabilities  connected 
therewith,  and  to  return  all  monies  paid  in  shares,"  or  that  the  other  part\'  should 
retiie  on  the  same  terms. 

Munt  and  six  other  directors  accordingly  retired,  and  a  written  agreement  was, 
on  the  18th  of  March  1854,  entered  into,  between  the  continuing  directors  of  the  one 
part  and  the  seceding  directors  on  the  other,  by  which  the  latter  relintiuished  and 
released,  "in  favour  of  the  asMriation,"  all  their  rights  and  interests  in  the  associa-[56]- 
tion,  and  the  continuing  directors  entered  into  certain  covenants  to  transfer  the  share* 
of  the  latter  to  the  names  of  the  former,  and  further  indemnity. 

Munt  accordingly  transferred  200  shares  to  Ayers  and  the  other  continuing 
directors,  who,  in  May  1854,  transferred  them,  with  a  number  of  other  shares,  to 
Simmons  (a  director),  who,  in  August  1854,  transfei'red  them  to  Beavan,  in  whose 
name  they  still  remained. 

The  principal  question  was,  whether  the  purchase  of  Munt's  shares  was  made  on 
behalf  of  the  company,  or  by  the  continuing  directors  individually,  but  the  Court 
came  to  the  conclusion,  that  the  purchase  was  made  by  the  continuing  directors  on 
behalf  of  the  company.  It  is,  therefore,  unnecessary  to  state  the  evidence  on  which 
the  Court  came  to  that  conclusion. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  othcial  manager,  contended  that  Munt  ought 
to  be  placed  on  the  list  for  the  200  shares,  for  the  purchase  and  transfer  to  the  directors 
on  behalf  of  the  company  were  invalid  and  ineffectual,  being  authorized  by  no  power 
contained  in  the  deed  of  settlement  of  the  company.  They  cited  M(irgan'.'<  rai>r  (1  Mac. 
iSz  G.  225,  and  1  Hall  >V  Tw.  320)  :  Lazvcs's  cam  (I'De  G.  M.  &  G.  421). 

Mr.  Lee,  Mr.  Lloyd  and  Mr.  Koxburgh,  rontra.  The  purchase  was  made  l)y  the 
continuing  directors  individually,  and  not  by  them  as  representing  the  company,  and 
by  the  agreement  of  the  18th  of  March  1854  thej^  pledged  their  personal  liability  for 
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he  performance  of  the  stipulations  contained  in  it.     The  invalidity  of  the  transaction 
-  regards  the  company  did  not  relieve  them  from  that  obligation. 

[57]  Secondly,  there  was  a  transfer,  first,  from  Munt  to  Ayers,  and  by  him  to 
ti:iugers,(l)  and  the  persons  in  whose  names  the  shares  at  present  stand,  and  not 
Uunt,  ought,  therefore,  to  be  held  to  be  the  contributories.  If  the  original  transac- 
iuii  be  void  as  against  the  company,  then  Ayers,  who  was  the  trustee  or  agent  of 
\Iiuit,  has  made  a  valid  transfer  of  these  particular  shares.  Munt  now  adopts  that 
i;nisfer  as  his  act,  and  whatever  might  be  the  effect  of  the  first  transaction,  the 
■  uljsequent  transfers  at  least  were  valid,  and  make  the  persons  now  on  the  register 
•learly  liable,  and  there  cannot  be  double  contributories  for  the  same  shares. 

The  M.vstek  of  the  Rolls  [Sir  John  Komilly],  having  decided  that  the  transfer 
111  been  made  to  the  dii'ectors  as  representing  the  company,  and  not  to  the 
miividuals,  proceeded  as  follows: — 

Then,  with  regard  to  the  argument  of  Mr.  Lloyd  that  there  has  been  a  subsequent 
transfer  by  Mr.  Ayers,  who  must  l)e  treated  as  the  trustee  and  agent  for  Mr.  Munt, 
the  observation  I  make  on  that  is,  that  this  is  not  the  nature  and  character  of  the 
tiaiisaction,  but  even  if  it  were,  I  must  consider  the  validity  of  the  original  trans- 
i(  tion  as  between  Mr.  Munt  and  the  general  body  of  the  shareholders  of  the  company, 
ill!  I  am  not  now  disposing  of  or  determining  any  question  which  may  arise 
iii'lividually  as  between  Mr.  Munt  and  Mr.  Ayers,  if  any  such  should  arise  out  of 
til '^L'  transactions. 

The  consequence  is  that,  looking  at  this  transaction  in  every  point  of  view,  and 
.iticiiding  very  carefidl\'  [58]  to  what  counsel  have  urged  before  me,  and  who 
iTitainly  have  put  the  case  in  every  light  in  which  I  believe  that  it  can  be  presented, 
1  think  that  this  was  a  transaction  which  was,  and  was  known  by  the  parties  to  it  to 
!"■,  a  purchase  of  shares  by  a  set  of  remaining  directors  from  directors  who  intended 
ti)  letire  from  the  direction,  on  behalf  of  the  company,  and  to  form  part  of  the  stock 
nt  shares  in  the  company  ;  and  that  this  was  an  essential  part  of  the  transaction.  So 
\i'  wing  the  case,  it  comes  within  that  class  of  cases  which  I  had  to  consider  in  the 
iri-tance  of  Dr.  Daniel,  and  which  decides  that  such  a  transaction  is  void.  Mr.  Munt 
i-.  therefore,  properly  made  a  contributory.  The  same  observation,  of  course,  will 
apply  to  all  the  other  shareholders  who  stand  in  the  same  situation. 

Note. — Mr.  Munt  appealed  to  the  Lords  Justices,  when 

Mr.  Lee,  Mr.  Lloyd  and  Mr.  Roxburgh  again  argued  that  even  if  the  first  transfer 
were  void,   the  second  and   third    were   valid.     That   Mr.    Munt  now  adopted   the 
subsequent  transfers,  and  that  all  the  liabilities  followed  and  attached  to  the  present 
:  registered  shareholders. 

Mr.  Sehvyn  and  Mr.  Beavan,  rontm,  were  not  called  on  by 

The  Lords  Justices,  who  held  that  there  had  not  been  a  bond  fide  transfer  of  the 
shares  ;  and  Lord  Justice  Turner  said,  "  As  to  the  argument  that  the  subsequent 
transfers  were  now  adopted  by  Munt  it  would  be  to  adopt  a  transaction  not  bintling 
on  the  shareholders." 
p_    The  appeal  was  dismissed  with  costs. — August  1,  1856. 

r 

[59]     Wioi  i\  P.VRKEK.     April  7,  12,  1856. 

[S.  C.  2  Jur.  (N.  S.)  582  ;  4  W.  R.  452.] 

'  To  a  bill  to  set  aside  a  conveyance  as  fraudulent,  under  the  statute  of  Elizabeth,  the 
Defendant,  by  his  answer,  refused  to  answer  any  portion  of  it,  on  the  ground  that 
the  statute  imposed  a  forfeiture  and  si.\  months'  imprisonment.  After  the  time 
for  excepting  had  expired,  the  Plaintiff  amende<i  his  bill,  by  striking  out  the  allega- 

(1)  It  was  supposed  and  stated  to  the  Court  that  the  transfers  had  been  made  to 
strangers.  The  Court  here  and  upon  appeal  acted  on  that  assumption,  but  the  fact 
was  that  these  transfers  were  merely  made  to  the  successive  managing  directors,  and 
not  to  strangers. 
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tions  of  fraud,  and  by  attempting  to  remove  the  objection,  and  he  again  filed  the 
interrogatories.  The  Defendant,  l)y  answer,  again  insisted  on  the  objection,  and 
that  the  proceeding  of  the  Phiintift'  was  a  mere  snare,  and  he  refused  to  answer  any 
portion  of  the  bill.  The  Court  came  to  the  conclusion  that  the  two  bills  wore  sul> 
stantially  the  same,  and  the  answer  to  the  hrst  being  deemed  sutticient,  the 
Defendant  was  not  bound  to  answer  the  second. 

According  to  the  statements  of  the  bill,  William  Parker  was  entitled  to  some 
property  under  the  marriage  settlement  of  his  parents. 

The  Plaintiff'  alleged  that  in  January  liS.jS  the  insolvent  had  accepted  a  draft  for 
XIGG,  10s.  for  some  goods  he  then  purchased,  and  that,  when  the  draft  became 
payable  in  March  1853,  it  was  dishonoured.  An  action  was  lirought  by  the  holder 
in  June  1853  and  judgment  obtained,  and  he  was  arrested  thereon  in  June  18.')4. 

In  July  1855  he  petitioned  for  the  benefit  of  the  Insolvent  Act,  and  he  was 
discharged  under  it  in  the  following  year,  and  the  Plaintiff  was  appointed  his 
assignee. 

The  bill  alleged  that  in  the  meantime,  and  on  the  19th  of  February  1853,  William 
Parker  assigned  all  his  interest,  under  the  marriage  settlement,  to  his  sister  MatiMa 
Parker,  nominally  in  consideration  of  £120  due  and  £10  cash. 

The  Plaintiff  insisted  that  this  a.ssignment  was  fraudulent  and  void,  and  he  filed 
this  bill  against  William  Parker  and  Matilda  Parker  for  the  purpose  of  setting  it 
aside.  The  bill  alleged  that  the  property  included  in  the  conveyance  of  the  19th  of 
February  1853  was  [60]  "the  only  valuable  property  of  any  kind  to  which  he  was 
entitled,  and  independently  thereof  he  was  or  would  have  been  wholly  in.solvent." 

The  bill  charged  that  the  assignment  to  Matilda  Parker  was  a  "  fruwbdrut  '-/<- 
friranre,  cm  the  part  of  the  Defendants,  to  iliprire  the  creditors  of  JrHIinw  J'nrker  of  the 
property  comprised  therein,  and  that  no  consideration,  or,  if  any,  a  [very  insufficient,  or] 
merely  colourable  consideration  was  given  by  Matilda  Parker  to  William  Parker  for 
the  execution  thereof,  and  that  the  several  sums  of  £120  and  £10  were  not,  in  fact, 
advanced  and  lent  to  William  Parker  by  Matilda  Parker  at  the  time  alleged,  and 
that  such  sums,  if  any,  as  were  in  fact  advanced  by  her  to  William  Parker,  previously 
to  the  19th  day  of  February  1853,  or  the  greater  part  thereof,  were  a  gift  and  not 
a  loan,  and  that  no  security  was  ever  given  for  the  same,  and  that  no  interest  was 
ever  paid  thereon,  and  that  there  was,  in  fact,  nothing,  or  a  very  trifling  sum,  due 
from  William  Parker  to  Matilda  Parker  on  such  19th  day  of  February  1853  ;  and  that 
tlie  said  deeds  of  conveyance  and  assignment,  dated  the  I9th  day  of  Fehniary  1853,  would 
not,  in  fact,  have  been  executed,  hut  fir  the  actual  or  impending  m-  anticipated  insolvency  of 
the  suiil  IFiUiam  Parker." 

The  bill  prayed  that  the  deed  might  be  declared  fruuduhnt  and  void,  and  that 
the  property  therein  comprised  was  vested  in  the  Plaintift"  as  assignee  of  the 
insolvent. 

The  Plaintiff  filed  interrogatories  corresponding  to  the  several  statements  in  the 
bill,  which  he  required  the  Defendants  to  answer. 

William  Parker  put  in  an  answer  in  the  following  [61]  words  : — "  I  say,  that  by 
an  Act  pa.ssed  in  the  thirteenth  year  of  the  reign  of  Her  Majesty  Queen  Elizabeth, 
chap.  5,(1)  intituled  'An  Act  against  Fraudulent  Deeds,  Alienations,'  kc,  it  is 
enacted  as  therein  mentioned  ;  and  to  the  terms  of  which  said  Act,  to  avoid  proli.xitv, 
I  crave  leave  to  refer ;  and  I  am  advised  and  believe  that  the  Plaintiff,  by  his  .said 
bill,  seeks  discovery  in  respect  of  a  matter,  which,  if  true,  would  render  me  liable  to 
penalties  and  forfeitures,  and  would  subject  me  to  a  criminal  prosecution  under  the 

(1)  The  13  Eliz.  c.  5,  s.  3,  enacts  that  every  party  to  such  fraudulent  conveyance 
"  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the  said  lands,"  and 
"the  whole  of  the  value  of  the  said  goods,"  and  "also,  being  thereof  lawfully  con- 
victed, shall  suffer  imprisonment  for  one-half  year,  without  bail  or  mainprize."  There 
is  a  similar  clause  in  the  27  Eliz.  c.  4,  naraelv,  sect.  3.  See  2  Chitty's  Statutes, 
163,  169. 

It  seems  strange  that  the  objection  in  the  text  does  not  appear  to  have  been 
taken  in  the  numerous  similar  cases  which  have  come  before  the  Court. 
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Liiil  Statute;  and  I  humbly  insist  tliat  I  am  not  bound  to  answer,  and  I  decline  to 
in^wer  any  of  the  interrogatories  tiled  by  the  Plaintitt'  in  this  suit."  He  then 
lisclaimed  all  interest  and  insisted  that  he  had  improperly  been  made  a  party  to  this 

The  Plaintirt'  took  no  exceptions  to  this  answer,  but  having  allowed  the  time  to 
.■xi-«pt  expire,  he  amended  his  bill,  by  striking  out  the  words  printed  in  italics  and 
inserting  those  within  brackets,  and  omitted  the  word  "fraudulent"  in  the  prayer. 
The  thirty-fifth  paragraph  introduced  by  amendment  into  the  bill  was  as  follows  : — 
"  .Vnd  the  Plaintiff  charges  that  the  Defendant  William  Parker  and  Matilda  Parker 
iL'spectively  allege,  and  it  may  be  true  for  anything  Plaintiff  know^s  to  the  contrary, 
iliat  neither  the  indenture  of  the  19th  day  of  February  185.3,  nor  any  other  matter 
lirreinufter  charged  or  stated,  were  executed  or  done  by  the  said  Defendants,  in  such 
iiiiiiner,  or  with  such  inten-[62]-tion,  or  under  such  circumstances,  as  to  expose  the 
-lid  Defendants,  or  either  of  them,  to  any  pains  or  penalties,  or  to  any  criminal 
|iri)secution  under  the  Statute  against  Fraudulent  Deeds,  Alienations,  &c.,  or 
otherwise." 

He  then  tiled  a  second  set  of  interrogatories  which  was  a  mere  copy  of  the  first. 

William  Parker,  in  answer  to  these  second  interrogatories,  stated  as  follows: — 
'■  1  say  that,  for  the  reasons  set  forth  in  my  former  answer,  I  declined  to  answer  the 
iiiicnni^Mtories  filed  by  the  Plaintiff,  and  the  Plaintiff  submitted  to  and  acquiesced 
ill  iii\  -.lid  objection,  and  I  say  that  the  Plaintiff  has  amended  his  said  bill  by  striking 
I  Mil  rciiuin  allegations  therein,  and  has  improperly,  as  I  submit,  filed  a  second  set  of 
iiiii'irugatories  to  the  same  purport  and  effect  as  the  former,  which  he  has,  by  his 
I miiliirt,  admitteil  I  am  not  bound  to  answer.  And  I  say,  I  believe  that  the  amend- 
iihiit  and  proceedings  of  .said  Plaintiff'  are  a  mere  snare,  intended  to  obtain  from  me 
an  answer  to  matters  to  which  he  is  not  entitled,  he,  the  Plaintiff,  still,  as  I  believe, 
in-isting,  as  he  has  always  insisted,  that  the  deed  is  a  fraudulent  contrivance  to  defeat 
my  creilitors.  And  I  am  advised  and  believe  that  I  am  not  bound  to  answer  the  said 
ini.-niigatories  or  any  of  them,  and  that  an  answer  to  the  said  interrogatories,  or  any 
ot  them,  might  tend  to  subject  me  to  the  penalties  and  forfeitures  referred  to  in  my 
funuer  answer.  And  I  humbly  insist  that  I  am  not  liound  to  answer,  and  I  decline 
to  answer,  any  of  the  interrogatories  filed  by  Plaintiff  in  this  suit." 

Matilda  Parker  put  in  two  similar  answers  (omitting  the  disclaimer)  to  the  original 
and  amended  Ijill,  and  she  insisted  on  the  validity  of  the  deed  of  the  19th  of  February 
185.3.  The  I'laintiff  took  twenty-foiu'  excep-[63]-tions  to  each  answer,  which  now 
came  on  for  argument  together. 

Mr.  Kendall,  in  support  of  the  exceptions.  The  l)efendants  refuse  to  answer  any 
portion  of  the  bill  ;  if  they  are  rigiit,  it  must  be  open  to  a  general  demurrer.  They 
ought,  therefore,  to  have  demurred,  l)ut  having  undertaken  to  answer,  they  are 
bound  to  answer  fully.(l)  It  will  be  said  that  by  the  38th  Order  of  August  is-tl 
(Ordiiics  Can.  175),  the  Defendants  may,  by  answer,  protect  themselves  from  giving 
the  discovery  ;  but  it  is  settled,  after  some  diti'erence  of  opinion,  that  this  order  does 
not  apply  where  the  objection  goes  to  the  whole  bill ;  Fairthmne  v.  Jl'es/nn  (3  Hare, 
387)  ;  Kai/e  v.  ff'all  (i  Hare,  127),  reversed  by  Mason  v.  JFabman  (2  Phillips,  516), 
in  which  it  was  held  that  a  Defendant  cannot,  under  the  38th  Order  of  August  1841, 
decline  to  answer  any  interrogatory  merely  on  the  ground  that  the  bill  is  open  to  a 
general  denunrer. 

Socondly.  A  substantially  new  case  is  made  by  the  amendments,  and  the 
objection  arising  from  the  statute  of  Elizabeth  has  been  removed.  The  Defendants, 
therefore,  cannot  now  say  that  the  penalties  imposed  by  that  statute  relieve  them 
from  discovery  ;  Mmarreilo  v.  Muitliiml  (3  Mad.  (jtj). 

Thirdly.  There  are  [)arts  of  the  amended  bill  and  of  the  interrogatories  which 
are  new,  and  some  of  the  interrogatories  are  now  varied  in  form.  These,  at  least,  the 
Deft'ihlaiits  must  answer;  .III. -Hen.  v.  //-vs  (12  Heav.  50). 

[64]  Mr.  U.  Palmer  and  Mr.  Beavan,  for  Matilda  Parker,  and  Mr.  Selwyn,  for 
William  Parker.     By  the  statute  of  13  Eliz.  c.  5  pecuniary  penalties  and  six  months' 

( 1 )  The  cases  and  the  exceptions  to  the  rule  are  stated  in  1  Hovenden's  Supp.  to 
Vesev,  126. 
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imprisonment  are  imposed  on  parties  to  fraudulent  conveyances.  (The  statute  of  27 
Eliz.  c.  4  has  a  clause  with  the  same  penalty.)  The  Defendant  cannot,  therefore,  be 
compelled  to  answer  ijuestions  which  in  the  result  may  subject  him  to  a  criminal 
prosecution.  Secondly,  the  bill  is  not  demnrrablo  :  it  suites  a  case  which,  if  true, 
would  entitle  the  Plaiiitiff  to  a  .decree,  and  therefore  the  3Sth  General  Order  is 
applicable.  Inde|)endent  of  this,  it  has  been  decided  by  Vice-Chanccllor  Knight 
Bruce  in  Short  \.  Merrier  (2  De  Gex  iV;  Sm.  635),  that  the  proper  mode  of  raising  the 
present  objection  is  by  answer,  and  it  may  be  raised  at  any  stage  of  a  cause  (see 
19  Vesey,  225);  The  Queen  v.  Garhett,  cited  in  /w/u-r  v.  Ihnalds  (12  C.  B.  Kcp.  764); 
for  at  no  time  and  by  no  process  can  a  party  be  compelled  to  criminate  himself. 
Thirdly,  there  is  no  new  case  raised  by  the  amendments  ;  they  are  merely  colourable, 
and  intended  to  evade  the  rule,  and  the  facts  and  the  prayer  of  the  bill  are  in 
substance  the  same.  The  Plaintiff  is  bound  to  separate  that  to  which  he  is  entitled 
to  an  answer  from  that  which  he  is  not;  Tlu  Earl  uf  Lkhfidd  v.  lUmd  (6  Beav.  88); 
and  the  Defendant  is  not  bound  to  answer  any  one  of  a  chain  of  facts  which  may 
subject  him  to  penalties  ;  L'c  v.  Head  (5  Beav.  381) ;  and  see  Sltorl  v.  Mvrrirr  (3  Mac. 
.V  (ior.  205).  If  on  these  amendments  the  Plaintiff  could  enforce  an  answer,  he 
might  immediately  after  amend  the  bill  and  I'estore  it  to  its  original  state,  thus  by 
indirect  means  subjecting  the  Defendants  to  penalties.  But  the  Plaintiff  camiot 
<leprive  a  Defendant  of  his  right  to  protection  by  stating  his  case  untruly  ;  Short  v. 
£65]  Merder  (2  De  G.  &  Sm.  649).  Fourthly,  the  Plaintiff  not  having  taken  exception 
to  the  first  answer,  it  must  be  deemed  to  he  sujfieient,  1 8th  General  Oi-der  of  November 
1850  (Ordines  Can.  436) ;  and  when  an  answer  is  sufficient  and  the  bill  is  amended, 
the  Plaintiff  cannot  again  sustain  exceptions  on  the  old  matters;  Duncomhe  v.  Davis 
(1  Hare,  184) ;  for  the  answer  must  still  be  deemed  to  be  sufficient.  Fifthly,  as  far 
as  W  illiam  Parker  is  concerned  the  discovery  is  immaterial,  for  he  has  disclaimed. 

Mitchell  V.  Koed-er  (11  Beav.  380)  and  Mitford's  PI.  (p.  229  (5th  ed.))  were  also 
cited. 

Mr.  Kendall,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 

Jj^ril  12.  The  M.\.ster  of  the  Rolls  [Sir  John  Romilly].  The  question  is, 
whether  the  exceptions  are  to  be  allowed  to  the  answer  of  the  Defendants. 

The  original  bill  prayed  a  declaration  that  a  deed,  dated  the  19th  of  February 
1853,  and  executed  by  the  Defendants,  might  be  declared  to  be  fraudulent  and  void, 
as  contrary  to  the  statute  of  13  Eliz.  c.  5,  being  intended  to  defeat  or  delay  creditors. 
No  demurrer  was  filed,  but  answers  were  put  in  by  the  first  two  Defendants,  who 
were  both  parties  to  the  deed,  which,  though  in  title  and  form  are  answers,  were  in 
substance  no  answer.  [66]  By  them  they  insisted  that  by  reason  of  the  3d  clause  of 
the  Act  by  which  persons,  parties  to  such  conveyances,  were  made  liable  to  six  months' 
imprisonment  and  the  loss  of  one  year's  income,  they  were  not  bound  to  answer  any 
part  of  the  bill.  Upon  this,  the  Plaintiff,  without  filing  exceptions,  submitted  and 
amended  his  bill  by  striking  out  the  words  "fraud"  and  "fraudulent"  throughout 
and  striking  out  most  of  the  passages  containing  them,  and  also  several  passages 
which  impute  the  motive  for  the  executing  the  deed,  namely,  the  anticipated 
insolvency  of  the  Defendant  William  Parker. 

In  answer  to  this  amended  bill,  the  Defendants  put  in  what,  again,  is  in  title  and 
form  an  answer,  but,  in  substance,  is  no  answer,  insisting  on  the  same  objection 
which  they  had  relied  on  by  the  former  answer  and  also  insisting  that  the  answer  to 
the  former  bill  having  been  submitted  to,  it  must  be  treated  to  have  been  sufficient, 
and  that  the  Plaintiff  cannot  require  fresh  answers  to  these  interrogatories  on  the 
principle  of  Oeey  v.  Ltir/hlon  (2  Sim.  &  St.  234). 

I  do  not  enter  into  the  question  whether  the  Defendants  could  successfully  have 
resisted  answering  th(f  original  bill  if  the  Plaintiff  had  accepted,  for  I  am  of  opinion 
that  I  have  not  now  to  consider  whether  the  Defendants  could,  with  propriety,  refuse 
to  answer  the  original  bill.  It  was  contended  on  behalf  of  the  Plaintiff,  that  the 
question  was  the  same  as  that  which  was  decidefl  Ijy  Sir  James  Wigiam  and  reversed 
by  Lord  Cottenham,  that  a  Defendant  could  not,  by  alleging  that  a  bill  is  such  that 
the  Plaintiff"  is  entitled  to  no  relief,  resist  answering  it,  but  having  submitted  to  [67] 
answer,  he  must  answer  fully.     I  concur  in  this :  that  a  Defendant  cannot  generally 
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take  that  course,  though  there  are  exceptions  to  that  rule  ;  but  the  question  is, 
whether  that  is  the  case  here  or  whether  the  amended  l^ill  is  not,  substantiailj',  the 
same  as  the  original  bill.  The  Plaintift'  strikes  out  the  words  "fraud"  and 
"fraudulent "  and  the  passages  which  impute  a  motive,  and  introduces  this  passage : 
[His  Honor  read  the  35th  paragraph  of  the  amended  bill.  (.See  ante,  p.  58).]  In  my 
opinion  that  does  not  alter  the  case,  which  substantiallj'  is  the  same.  It  is  not  by 
using  the  words  "fraud"  and  "fraudulent"  alone  that  the  case  may  be  rendered 
obnoxious  to  the  statute,  but  you  must  look  at  the  facts  alleged  and  from  them 
determine  whether  they  are  such  as  this  Court  considers  fraudulent  and  would 
invalidate  the  deed.  You  must  see  whether  the  facts  alleged  lead  to  that  inference ; 
and  if  they  do,  the  allegation  that  it  is  fraudulent  is  immaterial.  It  is  alleged  that 
the  deed  was  executed  without  consideration  by  AVilliam  Parker,  who  was  about  to 
(become  in.solvent,  and  under  circumstances  sufficient  to  shew  that  the  deed  was 
fraudulent  under  the  statute. 

Either  it  is  a  fraudulent  deed  under  the  statute  or  the  complaint  amounts  to 
nothing.  I  am  of  opinion  that  the  amended  bill  is  substantially  the  same  as  the 
oriijinal  bill,  and  the  ijuestion  is,  whether  an  answer  having  been  put  in  to  the 
original  bill  the  I)efendant  is  entitled  to  say,  "You  are  not  entitled  to  require  me  to 
.answer  over  again  the  amended  bill,  which  in  substance  has  been  answered  by 
answering  the  original  bill,"  in  this  sense,  that  the  Plaintift'  has  taken  it  as  a  sufticient 
aii>wer.  Ove;/  v.  Leighton  (2  Sim.  &  St.  23-t)  cannot  be  distinguished  from  this  [68] 
ca-u,  it  is  in  substance  the  same.  There  the  Defendant  had  protected  himself  from 
.setting  out  the  title-deeds  on  the  ground  that  he  was  a  purchaser  for  valuable 
cijiisideration.  The  Plaintiff  did  not  take  exceptions  but  amended  his  bill ;  and  the 
\  iee-Chancellor  held  two  things:  "First,  that  a  purchaser  for  valuable  consideration, 
Milimitting  to  answer  and  not  protecting  himself  by  plea,  must  answer  fully;  and, 
.SI  .Mildly,  that  the  Plaintift",  having  waived  this  exception  to  the  answer  to  the  original 
liill,  could  not  recur  to  it  on  the  answer  to  the  amended  bill." 

The  l)efendants  were  either  compellable  to  answer  the  original  bill  or  not.  If 
they  were,  the  Plaintift"  has  waived  the  objection  and  cannot  return  to  it ;  but  if  they 
"I  I  ,■  not,  then  neither  are  they  bound  to  answer  the  amended  bill. 

I  think  it  unnecessary  to  refer  to  those  cases  where  the  interrogatories  in  the 
iiHi^inal  and  amended  bill,  though  precisely  the  same  in  form,  have,  by  the  amend- 
niiiit,  acquired  a  dift"erent  meaning.  Thus,  if  the  Plaintiff  alleged  the  execution  of  a 
deed  of  a  particular  date  and  interrogated  as  to  the  "said  deed,"  which,  being 
answered,  the  Plaintift'  amends  and  alters  the  date  leaving  the  interrogatory  as  before, 
it  is  evident  that  it  would  refer  to  a  different  deed  and  must  be  answered.  That  was 
the  case  in  Allunn'i/.Gcneral  v.  lues  (12  Beav.  50),  where  the  subject-matter  was 
altered  by  the  amendments. 

I  cannot  compel  an  answer  to  these  amendments,  and  must  overrule  the  exceptions; 
but  this  is  not  an  objection  which  this  Couit  looks  at  with  favour,  and  I  shall  not  give 
any  costs,  but  direct  them  to  be  costs  in  the  cause. 

[69]     Payne  v.  Little.     Dec.  18,  1855;  Jan.  15,  1856. 
[For  subsequent  proceedings,  see  26  Beav.  1  ;  27  Beav.  83.] 

Annuities  given  by  a  will  were  regularly  paid  by  the  executors  for  six  years,  and 
irregular  payments,  on  account,  were  made  I)y  them  for  the  next  four  years.  Sinihle, 
that  this  of  itself  would  be  an  admission  of  assets. 

This  Court  does  not  bind  executors  by  an  admission  of  assets,  if  new  claims  on  the 
estate  afterwards  arise. 

The  testator,  William  Preest,  died  in  1820,  and  under  his  will  the  Plaintift",  Mrs. 
Payne,  was  entitled  to  some  annuities. 

The  annuities  were  regularly  jMiid  by  the  executors  to  the  end  of  1 820,  and  some 
payments  were  made  irregularly  in  respect  of  the  annuities  down  to  1830,  but  still 
leaving  arrears  unpaid.  Since  that  time  nothing  had  been  paid.  After  the  testator's 
death,  several  suits  were  instituted,  in  one  of  which,  J'ai/nc  v.  Bumdge,  the  Master 
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made  his  report  in  .Inly  1826,  finding  a  debt  due  to  one  Burridge,  and  charged  on  the 
testator's  estate;  and  in  the  suit  of  Jiiirridijt'  v.  I'mjiu',  instituted  to  enforce  payment 
of  the  debt,  an  order  was  made,  in  1636,  for  payment  of  £4000  into  Court  by  the 
executors. 

Mrs.  Payne  instituted  this  suit  in  1848,  and  sought  to  make  the  executors  and 
their  representatives  jieivcnalli/  liable,  as  on  an  admission  of  assets,  or,  in  the  alterna- 
tive, for  the  administration  of  the  estate,  charging  them  for  wilful  default. 

The  principal  (juestion  was,  whether  the  payment  of  the  annuities  amounted, 
uiiiler  the  circumstances,  to  an  admission  of  assets. 

Mr.  Follett  and  Mr.  W.  Morris,  for  the  Plaintiff. 

[70]  Mr.  Lloyd,  Mr.  Koupell,  and  Mr.  Bagshawe,  conM. 

The  Master  of  the  Koi.i.s  reserved  judgment. 

,/««.  15, 18r)6.  The  M.\stek  of  the  Rolls  [Sir  John  Romilly].  The  first  question  is, 
whether  there  is  not  an  admission  of  assets,  which  precludes  the  necessity  of  taking  any 
of  these  accounts  at  all  '.  If  the  case  had  stood  merely  upon  the  fact  that  the  annuities 
had  t)een  regularly  paid  up  to  1826  without  any  question,  and  afterwards  irregularly, 
up  to  1830,  before  Mrs.  Payne  took  possession  of  this  estate,  I  should  have  been 
much  disposed  to  consider  that  as  an  admission  of  assets  binding  on  the  executors, 
which  would  have  rendered  the  necessity  of  going  into  the  accounts  superfluous. 

The  Court,  undoubtedly,  holds  executors  to  have  made  an  admission  of  assets  by 
reason  of  their  payment  of  sums  of  money,  as  well  as  by  an  express  admission  in 
words.  If  an  executor  pays  a  simple  contract  delit,  that,  no  doubt,  is  an  admission 
that  he  has  sufficient  assets  to  pay  the  specialty  debts.  But  every  admission  of  assets 
made  by  an  executor,  whether  it  be  made  by  his  acts  or  by  an  express  admission  in 
words,  must  have  reference  to  the  circumstances  which  he  was  then  acquainted  with; 
and  if  "the  circumstances  on  which  he  built  his  admission  fail"  him  (which  is  an 
expression  used  by  Sir  John  Strange,  in  Ilorshj/  v.  Chahner  (2  Ves.  sen.  83) ),  then  the 
admission  fails  also,  and  he  cannot  be  bound  by  an  admi.ssion  made  under  circum- 
stances with  which  he  was  not  acquainted.  He  might  have  [71]  known  nothing 
whatever  of  a  debt  due  by  the  testator  ;  a  liability  might  exist  against  the  estate  ot 
the  testator  in  respect  of  which  a  debt  had  not  even  arisen,  as  under  a  covenant 
entered  into  by  the  testator,  where  no  breach  might  have  taken  place  until  long  after 
his  death  ;  so,  for  instance,  if  the  testator  had  become  surety  for  another  person  for 
the  performing  the  covenants  in  a  lease  and  the  like.  Under  such  circumstances,  if  a 
debt  afterwards  arose,  which  the  executor  was  not  previously  aware  of,  his  admission 
of  assets  before  that  time  cannot  in  any  respect  bind  him,  or  amount  to  this  declara- 
tion on  his  part:  "That  whatever  liability  may  hereafter  arise  against  the  testator's 
estate,  and  of  which  I  now  know  nothing,  I  am  content  to  be  bound  personally  to 
pay  everything  which  was  left  by  the  testator's  will." 

The  circumstances  with  which  the  executors  were  not  acquainted  at  the  time  they 
paid  the  PlaintifTs  annuity  are  those  which  occurred  in  the  subsequent  suits  of  I'ai/ne 
V.  Freest,  but,  above  all,  in  that  of  Payne  v.  Jiurruhje,  in  which,  after  the  payments  had 
been  made  of  the  Plaintiff's  annuity,  the  Master's  report  was  made,  finding  a  large 
sum  of  money  due  from  Mr.  Preest's  estate,  and  which  constituted  a  debt  due  from 
it,  and,  in  1836,  an  order  was  made,  in  the  suit  of  Buimlfje  v.  Payne,  directing  the 
executors  to  pay  £4000  into  Court. 

It  is  impossible,  in  that  state  of  things,  that  the  executors  can  be  bound  by  ai) 
admission  made  by  them  ten  years  before,  they  being  then  perfectly  ignorant  of  wha( 
Mr.  Burridge  might  be  able  to  establish,  and  having  no  means  of  ascertaining  it ;  for, 
in  fact,  the  bill  of  Buiridije  v.  Pai/ne  was  not  filed  at  that  time  nor  was  the  report; 
finding  that  this  was  a  debt  due  to  Burridge  and  charged  upon  the  estate  (which  was 
established  in  the  suit  of  Payne  v.  Burridije)  ascertained,  until  July  1826,  [72]  nor  was 
the  order  made  till  January  1827,  after  which  the  bill  of  Burriihje  v.  Payne  was  filed 
to  enforce  it. 

I  am  of  opinion,  therefore,  that  this  admission  of  assets  is  not  one  by  which  I  can 
bind  the  executors  of  the  original  testator,  and  it  is  clear,  therefore,  that  there  must 
be  an  account. 

Note. — As  to  the  admission   of   assets   as   regards   legatees,   see  the  following 
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authorities: — The  Corporation,  of  Clen/i/mcn'g  lions  v.  Swainxon,  1  Ves.  sen.  75;  Cook'v. 

Mnrh/n,  2  Atk.  3,  and  Mitford,  41,  note;  see Horsley  v.  Chahner,  2  Ves.  sen.  83;  Drevjry 
IV.  Thadxr,  3  Swaiist.  548  ;  liofjns  v.  Soutten,  2  Keen,  598  ;  IVhiltk  v.  Htnninfj,  2  Beav. 
}59<i ;  Att.-Gen.  v.  Chapman,  3  Beav.  255;  Vins'lak  v.  Dwhling,  1  Y.  it  C.  C.  C.  265; 
{Holland  V.  CVorA-,  2  Y.  *  C.  C.  C.  319  ;  Alt.-Gen.  v.  Higham,  Ihvl.  634  :  Barnard  v. 

J'uiiifretl,  5  Myl.  &  Cr.  67  ;  Saraf/e  v.  Lane,  6  Hare,  32  ;  Podlethwaite  v.  Mounsey,  Pnd. 

33,  note  ;  Laynhi/  v.  llaiu.<on,  4  De  Ci.  M.  &  G.  556 ;  Severs  v.  Severs,  1  Smale  X-  Gif. 

400 ;  C'faV/;  v.  iia/t-*',  2  De  G.  &  Sm.  203. 


[72]     White  v.  Ssule.     Z)tc  11,  1855;  May  30,  1856. 
[See  Clark  v.  Lord  Hirers,  1867,  L.  K.  5  Eq.  97  ;  Carrow  v.  FcniV//-,  1868,  L.  R.  3  Ch.  729.] 

In  a  bill  against  B.  and  C,  the  Plaintiff  stated  a  circumstance,  which  was  material  in 
order  to  charge  C,  not  positively  as  a  fact,  but  as  an  allegation  made  by  B.  A 
demurrer  by  C.  was  allowed. 

In  a  suit  on  behalf  of  a  number  of  grantees  of  rent  charges  on  the  same  property,  who 
had  powers  of  distiess  and  entr\',  a  receiver  was  appointed  to  protect  the  property 
pending  the  litigation,  it  being  untenanted,  and  it  being  impossible  to  obtain 
tenants,  for  want  of  protection  against  the  powers  of  the  several  grantees  of  the 
rent  charges. 

The  bill,  in  this  case,  was  filed  by  the  Plaintiff,  on  behalf  of  himself  and  all  other 
the  grantees  of  yearly  rent  charges  of  40s.  each,  issuing  out  of  certain  hereditaments 
situate  on  Hounslow  Heath,  against  Kobert  .Smale,  in  whom,  as  the  bill  alleged,  the 
land  and  four  cottages  thereon  became  vested,  on  the  30th  of  January  1845,  and  by 
whom,  on  the  same  day,  the  rent  charges  in  ijuestion  (about  twenty  in  number)  had 
heeii  granted. 

[73]  Smale,  by  his  answer,  stated  that  he  had  sold  the  property  to  ^Villiam  Harry 
James  prior  to  the  grant  of  the  rent  charges,  and  that,  on  completing  the  purchase, 
he  signed  several  tieeds,  the  nature  and  purport  of  which  he  did  not  understand, 
but  supposed  they  related  to  the  conveyance.  The  Plaintiff  thereupon  amended 
his  bill,  by  making  James  a  Defendant.  The  amended  bill,  in  the  allegations  as  to  the 
sale  to  James,  merely  stated  what  Smale  aller/ed  to  be  the  facts,  without  technically 
^atating  that  such  were  the  facts.     On  this  ground  James  put  in  a  demurrer. 

Mr.  Shebbeare,  for  the  demurrer. 

Mr.  K.  Palmer  and  Mr.  William  Morris,  contra. 

The  M.v.sTEit  ijk  the  Rolls  thought  that  no  case  whatever  was  stated  against  the 
Defendant  James,  and  that  the  demurrer  must  be  allowed  generally.  The  bill,  he 
.said,  simply  stated  that  somebody  alleged  that  James  had  an  interest ;  but  that  was 
not  sufficient  to  sustain  the  bill.  The  demurrer  must  be  allowed  with  costs  ;  but  the 
Plaintiff  might  have  leave  to  amend. 

The  bill  was  accordingly  amended,  and,  on  the  answers  of  the  Defendants  being 
put  in,  it  appeared  that  the  rent  charges  in  question  had  been  granted  by  Smale  by 
indentures  dated  respectively  the  30th  Jainiary  1845,  but  executed  on  the  27th  of 
February  1845  ;  and  though  Smale  did  not,  by  his  answer,  admit  the  execution  of 
those  indentures,  yet  he  alleged  that,  sometime  in  1845,  he  sold  the  hereditaments  to 
.James,  and  executed  several  indentures  relating  thereto,  of  the  nature  and  purport 
of  which  he  was  ignorant,  and  that  he  had  no  longer  any  interest  in  the  hereditaments, 
•of  which  he  alleged  James  was,  and  James  claimed  to  be,  seised,  subject  to  [74] 
the  rent  charges.  The  Plaintiff  thereupon  obtained  the  usual  order  to  di.smiss  his 
bill  against  Smale,  by  reason  of  his  not  then  having  any  interest  in  the  subject-matter 
•of  the  suit. 

The  bill  prayed  that  an  account  might  be  taken  of  what  was  due  to  the  Plaintiff 
Jind  to  the  several  other  grantees,  and  that  the  Defendant  might  be  ordered  to  pay  the 
same  and  the  costs  of  suits ;  and  in  default,  that  the  arrears  and  costs  might  be  raised 
hy  sale  or  mortgage  of  the  hereditaments ;  and  if  by  sale,  that  the  residue  of  the 
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purchase-money  might  be  invested  for  securing  the  payment  of  the  rent  charges  ia 
future,  and  that  a  receiver  might  be  appointed. 

It  appeared  from  the  evidence  that  the  cottages  were,  and  had  been  for  a  consider- 
able time,  unoccupied,  and  the  rent  charges  of  the  PhuntiH'  and  the  other  grantees 
being  in  arear,  there  was  nothing  upon  the  premises  upon  which  a  distress  could  be 
levied  ;  that  the  premises  were  becoming  dilapidated  and  depreciating  in  value  ;  that 
no  tenants  could  be  found  to  occupy  the  cottages,  unless  protected  from  and 
guaranteed  against  the  exercise  of  the  power  of  distress  given  to  each  of  the  grantee* 
of  the  rent  charges  ;  and  that,  by  reason  of  each  of  the  several  rent  charges  being 
granted  subject  to  the  others  of  them,  none  of  the  grantees  could  recover  or  maintaia 
the  possession  of  the  hereditaiiicnts  at  law. 

Mill/  30,  18.56.     The  Plaintiti'  now  moved  for  the  appointment  of  a  receiver. 

Mr.  K.  Palmer  and  Mr.  William  Morris,  in  support  of  the  motion,  relied  upon 
Ciipil  v.  Jachm.     (13  Price,  7J1  ;  M'Clel.  49-5.) 

[75]  Mr.  Shebbeare,  cantn'i,  insisted  that  the  present  state  of  the  property  wa»  ; 
occasioned  by  the  owners  of  the  rent  charges  themselves,  who  had  harassed  the  ■ 
tenants  by  distresses  ;  and  he  contended  that  a  Court  of  Equity  had  no  jurisdiction  , 
in  this  case,  which  was  one  of  purel}'  legal  cognizance,  the  rights  being  simply  legal  : 
rights  ;  Hooper  v.  Uooke  (20  Beav.  639,  affirmed  hv  the  Lords  Justices)  ;  (inurs  v.  Hicks  I 
(11  Sim.  5.51).  The  case,  he  .said,  of  r»y,;/  v.  Jarktim  (13  Price,  721  ;  M'Clel.  495)  has  . 
Ijeen  disapproved  of,  and  that  if  a  leceiver  be  appointed,  it  ought  to  be  without  i^ 
prejudice. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  must  appoint  a  receiver  to 
protect  the  property.     I  do  not  prejudice  the  right  of  anybody. 

[76]     Lakeman  v.  The  Acua  Fkia  Goi-d  MiniN(;  Company.    June  7,  1855. 

A  plea,  denying  a  negative  allegation  in  the  bill,  is  informal. 

A.  B.  employed  the  Plaintiff  to  sell  a  lease,  and  agreed  that  he  should  have  one-fourtb 
of  the  produce  for  his  trouble.  It  was  sold  to  a  joint  stock  company  for  a  number 
of  paid-up  shares.  The  company  accepted  notice  of  the  agreement  l)etween  A.  B> 
and  the  Plaintiff,  and  promised  to  hold  the  Plaintiff's  proportion  of  the  shares  his- 
disposal.  Afterwards,  A.  B.  sold  all  the  shares  to  the  company,  who  insisted  on. 
retaining  the  Plaintiff's  proportion.  The  Plaintiff  filed  a  bill  against  the  company 
alone,  to  recover  them,  stating  that  they  had  never  been  legally  vested  in  A.  B.,. 
inasmuch  as  the  certificates  had  never  been  delivered  to  him,  and  that  he  had  never 
executed  the  deed  of  settlement  of  the  company.  The  Defendants  put  in  a  plea, 
for  want  of  parties,  denying  that  Palmer  "did  not  execute''  the  deed,  and  averring; 
that  his  name  appeared  thereto.     The  plea  was  overruled. 

The  statements  of  this  bill  were  to  the  following  effect :  — 

Messrs.  Palmer  .V  Co.,  of  San  Francisco,  by  indenture  dated  in  September  1850, 
authorized  the  Plaintiff'  to  sell  a  lease  of  a  gold  mine  in  California,  which  belonged  to 
them,  and  they  agreed  to  pay  the  Plaintiff'  one-fourth  of  the  net  proceeds  of  the  sale, 
for  his  services. 

The  Plaintiff"  sold  the  lease  to  the  Defendants,  a  mining  company,  in  consideration! 
of  one-third  of  the  whole  of  the  shares  in  the  company  (paid  up),  a  moiety  of  which 
was  to  be  delivered  at  once,  and  the  other  moiety  at  the  end  of  three  years  from  the- 
complete  registration  of  the  company.  The  lease  was  accordingly  conveyed  ilk 
October  1851. 

The  company  was  provisionally  registered  by  the  name  of  the  "A'jua  Fiia  Gold' 
Mininif  C'ompani/;"  the  deed  of  settlement,  dated  the  6th  of  November  1851,  was- 
e.xecuted,  and  the  company  was  completely  registered  on  the  22d  of  November  1851. 

The  Plaintiff  gave  notice  to  the  company  of  his  rights,  and  produced  a  memorandum 
of  the  23d  of  May  [77]  1851,  evidencing"  them.  Besides  which  Mr.  Walbridge  (the= 
attorney  and  ageul  of  Messrs.  Palmer  A;  Co.),  in  February  and  March  1852,  also  gave 
formal  written  notice  to  the  directors,  of  the  arrangements  between  themselves  and 
the  Plaintiff,  and  of  his  right  to  one-fourth  of  the  shares  agreed  to  be  given  for  th& 
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ease,  and  he  requested  the  directors  to  hold  such  shares  at  the  disposal  of  the  Plaintiff. 
I'Ir'  company,  in  writing,  accepted  the  order  of  Mr.  Walbridge,  to  deliver  3104  shares 
M  the  Plaintiff",  which  were  to  be  delivered  immediately,  and  said  they  would  act 
i|ion  it.  As  to  the  reserved  shares,  the  letter  proceeded  as  follows: — "The  board 
il>o  takes  notice  that  3166  of  the  reserved  shares  in  their  hands  are  the  property  of 
.Mr.  Lakeman,  and  will  be  held  at  his  disposal." 

The  3104  shares  were  according  delivered  to  the  PlaintifT,  and  he  executed  the 
ilieil  of  settlement  in  respect  of  them. 

By  an  indenture  of  the  1.5th  of  November  1852,  Palmer  &  Co.,  for  a  money  con- 
sideration, granted  and  released  to  the  company  all  their  rights  in  the  whole  one-third 
lif  the  rcserced  shares,  the  scrip  certificates  of  which  remained  in  the  possession  of  the 
iiiiiipany.  The  Plaintiff  hearing  of  this  remonstrated  with  the  directors,  who,  in 
answer,  stated  that  they  had  "  no  alternative  but  to  believe  that  Messrs.  Palmer  it 
t'  I.  considered  themselves  at  liberty  to  deal  with  the  whole  of  their  property,  including 
tlir  portion  claimed  by  Mr.  Lakeman." 

.\t  the  expiration  of  the  three  years  from  the  complete  registration  of  the  company, 
the  Plaintiff  applied  to  the  company  for  delivery  of  3166  reserved  shares,  to  which, 
miller  the  original  agreement  with  Messrs.  Palmer  &  Co.,  he  was  entitled.  In  answer, 
tile  [78]  company,  in  the  month  of  November  1854,  wrote  to  the  Plaintiff,  stating 
tliat  they  had  been  advised  that  the  Plaintiff'  must  produce  a  legal  assignment  of  the 
-lilies  he  claimed,  prior  in  date  to  the  deed  of  the  I5th  of  November  IK.52,  to  support 
lii^  title  and  justify  the  directors  in  handing  over  the  shares.  On  the  17th  of  March 
l>"i5  the  Plaintiff'  filed  this  bill,  which  stated  to  the  above  effect,  and  submitted  that 
the  shares,  so  retained  by  the  companj-,  were  never  legally  vested  in  Palmer  iV  Co., 
iiiismuchas  the  certificates  of  such  shares  were  never  issued  or  delivered  to  them, 
nii'l  tlint  tlicij  never  e.n'ruted  the  ilecd  of  settlement ;  that,  consequently,  an  assignment  to 
the  Plaintiff  by  deed  was  unnecessary. 

To  this  bill  the  Defendant  put  in  a  plea,  for  want  of  parties,  deni/ing  that  Palmer 
d-  t'l).  did  not  cxende  the  deed  of  settlement,  and  averring  that  their  names  appeared 
subscribed  thereto.     The  plea  now  came  on  to  be  argued. 

Mr.  Koupell  and  Mr.  Grenside,  in  support  of  the  plea,  argued  that  Messrs.  Palmer 
<^;  Co.  were  necessary  parties  to  the  suit.  They  cited  The  Joint  Stock  Companies 
Consolidation  Act  (7  &  8  Vict.  c.  110,  s.  54)  and  Slwrtruhje  v.  l'>(i.<an<ixtH  (16  Beav.  84). 

The  M.\stek  ok  the  Roi,i,.s  intimated  an  opinion  (in  the  course  of  the  argument) 
that  as  the  plea  contained  only  a  denial  of  a  negative  allegation  contained  in  the  bill, 
it  was  defective  in  point  of  form,  and  he  also  thought  that  the  averment  as  to  the 
names  appearing  subscribed  to  the  deed  of  settlement  did  not  cure  the  defect,  because 
its  only  use  was  to  support  the  denial  made  by  the  plea. 

Mr.  K.  Palmer  and  Mr.  Dickenson,  were  not  called  on. 

[79]  The  M.vsteh  ok  the  Rolls  [Sir  John  Komilly].  I  am  of  opinion  that  the 
plea  cainiot  be  supported.  The  essence  of  such  a  plea  could  only  be  that  Palmer  & 
Co.  claimed  the  shares.  I  think  this  plea  cannot  be  treated  as  going  to  that  extent, 
and  for  this  reason  :  The  Plaintiff"  claims  3166  shares  in  the  Agua  Fria  Gold  Mining 
Company,  and  the  bill  alleges  that  those  3166  shares  were  jiart  of  a  larger  amount  of 
shares  which  belonged  to  Palmer  X-  Co.,  who  transferred  them  to  the  Plaintiff",  and 
the  Plaintiff"  seeks  to  compel  the  Defendant  to  deliver  over  to  him  the  certificate  of 
these  shares.  If  the  plea  had  t)een  that  Palmer  \-  Co.  actually  claimed  the  shares, 
and  had,  in  substance,  said,  "We,  the  Defendants,  admit  that  wc  have  no  claim  to 
them  at  all,  the  only  question  is  one  to  be  determined  between  the  Plaintiff"  and 
Palmer  .V:  Co.  ;  we  ought  not,  therefore,  to  be  vexed  by  two  suits,  being  mere  share- 
holders, and  this  being  a  matter  of  intoipleader,  "  I  .should  have  considered  the  plea 
■good,  and  that  the  Court  could  not  determine  the  questions  in  the  absence  of  Palmer 
A  Co.  I  think  also  that,  if  the  bill  had  asserted  that  Palmer  vt  Co.  disclaimed  an 
interest  in  these  shares,  and  the  plea  had  therefore  taken  issue  on  that  fact,  the  plea 
would  have  been  equally  good  :  or  even  if  the  company  ha<l  claimed  the  shares  bene- 
ficially, so  that  there  would  have  been  three  claimant.s,  and  the  plea  had  undertaken 
to  prove  that  Palmer  .t  Co.  did  claim  a  right  to  these  shares,  I  should  still  have  been 
of  opinion  that  P.dmer  fc  Co.  were  necessary  ])arties  to  discuss  the  question.  Again, 
if  the  plea  had  been  that  Palmer  vfc  Co.  executed  the  deed  of  settlement,  and  that 
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their  names  were  subscribed  thereto,  and  that,  in  respect  of  such  execution,  they 
claimed  an  interest  in  these  shares,  I  should  have  been  of  opinion  that  this  was  a 
perfectly  good  plea,  and  should  have  [80]  allowed  it  ;  althoui^h,  if  the  truth  of  the 
plea  were  afterwards  disproved,  a  decree  would  go  against  the  I)t'fendant  at  once, 
because  they  had  thought  fit  to  put  their  equity  on  the  truth  of  the  plea  alone. 

But,  considering  this  to  be  a  plea  that  Palmer  A;  Co.  did  execute  the  deed,  and 
that  their  names  appear  subscribed  to  it,  the  Court  cannot  possibly,  as  a  necessary 
consequence,  infer  that  Palmer  &  Co.  claim  an  interest  in  these  shares.  That  fact 
ought  to  be  distinctly  pleaded,  for  that  would  be  the  real  question  to  be  decided  on 
these  pleadings.  It  is  perfectly  possible  that  they  may  have  executed  the  deed  of 
settlement,  and,  according  to  the  provisions  of  the  Joint  Stock  Acts,  be  still  the  legal 
owners  of  the  shares ;  but  yet  they  may  have  no  beneficial  interest  in  them  at  all.  I 
caiuiot  assume,  from  this  plea,  that  they  claim  any  beneficial  interest. 

If  the  answer,  when  it  conies  in,  should  state  that  Messr-s.  Palmer  claim  a  beneficial' 
interest  in  the  shares,  it  will  be  incumlient  on  the  Plaintifi',  at  the  hearing,  to  shew, 
either  that  Messrs.  Palmei- claim  no  interest,  or  that  they  are  bound  in  such  a  manner 
that  it  would  be  idle  to  have  them  here,  in  order  to  contest  a  thing  which  cannot 
reasonably  be  disputed.  The  statements  in  this  plea  are  merely  that  the  deed  wa* 
executed  by  Palmer  »V-  Co.,  and  that  their  names  appear  to  it ;  but  whether  in  respect 
of  those  .shares,  of  which  they  have  parted  with  the  beneficial  interest,  though  they 
may  not  have  parted  with  the  legal  interest,  does  not  appear.  I  think,  therefore,  that 
this  plea  must  be  overruled. 

[81]     B.\RTON  V.  Rock.     Jan.  12,  Mai/  3,  22,  23,  31,  1856. 

[See  S.  C.  22   Beav.  376,  379  (n).     See  (Ihimstom-  v.   Timms,  1870,  22  L.  T.  (U7. 
See  also  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  ss.  70,  71.] 

A  suit  for  a  receiver,  jjcnding  a  litigation  for  probate  in  the  Ecclesiastical  Court,  is 
ne^"er  brought  to  a  healing,  and  therefore  cannot  be  dismissed  for  want  of  prosecu- 
tion ;  but,  after  the  litigation  is  ended  in  the  Ecclesiastical  Court,  this  Court  will, 
on  motion,  dispose  of  the  costs  of  the  suit. 

A  bill  was  filed  for  a  receiver,  pending  a  litigation  for  probate  in  the  Ecclesiastical 
Court,  and  a  receixer  was  granted  on  the  26th  of  November  1855.  On  the  2d  of 
January  1856  probate  was  granted  to  the  Defendant,  whereupon  he  moved  to 
discharge  the  recei\er,  and  that  the  Plaintifi'  might  pay  the  costs  of  suits  ;  but 

The  Master  of  the  Kolls  held  that  he  could  go  no  further  than  discharge  the 
receiver. 

Muij  3.  Mr.  T.  H.  Terrell  now  moved  to  dismiss  the  bill  with  costs,  for  want  of 
prosecution.  He  argued  that,  as  the  Ecclesiastical  Court  had  decided  that  the 
Plaintiff'  was  in  the  wrong,  he  ought  to  pay  the  costs  of  a  suit  instituted  in  this 
Court  without  reason. 

Mr.  J.  S.  Moore,  rontva.  Suits  of  this  description  are  never  brought  to  a  hearing  ; 
Anderson  v.  (iuichard  (9  Hare,  275) ;  for  their  object  is  fulfilled  by  granting  a  receiver. 
They  cannot,  therefore,  be  dismissed  for  want  of  prosecution  ;  Edwards  v.  Edwards 
(17  Jur.  826).  Secondly,  the  matter  was  disposed  of  on  the  last  motion,  and  the 
Court  has  now  no  jurisdiction  to  give  costs. 

Mr.  Terrell,  in  reply.  In  Edwards  v.  Edwards  (17  Jur.  826)  [82]  the  litigation  in 
the  Ecclesiastical  Court  was  still  pending :  here  it  is  at  an  end. 

The  Master  ok  the  Kolls.  I  will  inquire  as  to  the  practice  ;  but  I  am  clear 
that  I  cannot  dismiss  the  bill  for  want  of  prosecution.  Assuming  the  suit  to  have 
been  improperly  instituted,  is  the  Court,  in  that  case,  to  have  no  jurisdiction  to  order 
the  Plaintiff  to  pay  the  costs  1 

Mail  31.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  bill  in  this  case 
was  filed  on  the  5th  of  November  last  for  a  receiver  pendente  lite.  On  the  26th  of 
November  an  order  for  a  receiver  was  made  ;  but  on  the  2d  of  January  last  probate 
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was  granted  to  the  Defendant.  On  the  l'2th  of  January  the  Defendant  moved  to 
discharge  the  receiver,  and  he  then  asked  for  his  costs  of  the  suit.  The  receiver  was 
discharged  ;  but  it  was  objected  that  the  application  for  costs  was  premature.  I  took 
that  view  of  the  case;  but,  on  further  rcHection,  I  am  of  opinion  I  was  wrong,  and 
that  I  ought  then  to  have  disposed  of  the  question  of  costs.  The  Defendant  now 
moves  to  dismiss  the  bill  for  want  of  prosecution,  with  costs,  and,  in  opposition  to 
the  motion,  the  case  of  Eiliamh  v.  Edwards  (17  Jur.  82(5)  was  cited,  to  shew  that  the 
C'liurt  would  not  make  such  an  order.  I  have  communicated  with  the  Vice-Chancellor 
on  the  subject,  and  I  find  that  all  that  was  decided  by  him,  or  that  he  intended  to 
decide,  was  this:  that  where  a  receiver  is  appointed,  and  the  litigation  was  still 
[lending,  the  motion  to  dismiss  cannot  be  maintained,  because  such  a  suit  is  never 
brought  to  [83]  a  hearing.  I  have  inquired  as  to  the  practice  at  the  registrar's  office, 
and  find  that  such  a  suit  is  never  brought  to  a  hearing.  I  am,  therefore,  of  opinion 
that  I  ought  to  have  decided  the  question  of  costs  on  the  former  motion,  and  I  must 
now  allow  this  point  to  be  disposed  of. 

It  was  argued  that  the  Court  never  gives  costs  in  these  suits,  because  the  object 
is  only  for  a  receiver  pending  the  litigation,  and  therefore,  when  that  is  over,  there  is 
an  end  of  the  whole  proceeding.  I  think  otherwise,  and  that,  if  required,  this  Court 
is  bound  to  look  into  the  circumstances  of  the  case,  in  order  to  ascertain  whether 
there  existed  a  proper  case  to  justify  the  Plaintift'  in  filing  a  bill  for  a  receiver.  This 
must  mainly  depend  on  what  has  taken  place  in  the  Ecclesiastical  Court.  If  that 
L'lurt  has  determined  that  the  Plaintitl'  in  equity  ought  to  pay  the  costs  there,  the 
Msult  ought  to  l)e  the  same  here.  But  if  the  suit  in  the  Ecclesiastical  Court  is  proper, 
and  the  Ecclesiastical  Court  has  ordered  the  costs  to  be  paid  out  of  the  estate,  the  same 
ciairse  wouUl  probablv  be  taken  here. 

If,  therefore,  the  parties  will  agree  on  a  statement  of  facts,  I  will  decide  upon  the 
ciists  of  the  suit ;  but  if  not,  I  will  give  leave  to  amend  the  notice  of  motion,  with 
liberty  to  both  parties  to  file  affidavits. 

Note. — The  Plaintiff  appealed  to  the  Lords  Justices,  but  the  appeal  motion  was 
dismissed  with  costs. 


[84]    Wedderburn  v.  Wedderburn  (No.  4).(1) 
Dec.  3,  4,  5,  6,  1855;  Apiil  7,  1856. 


Nov.  21,  22,  23, 


[S.  C.  25  L.  J.  Ch.  710  ;    2  Jur.  (N.  S.)  674.      See  r//.?s  v.  Foster,  1872,  1874, 
L.  R.  8  Ch.  316 ;  L.  R.  7  H.  L.  318.] 

Classification  of  the  three  cases,  in  which  the  estate  of  a  deceased  partner  is  entitled 
to  ])articipate  in  the  subsequent  profits  of  a  trade,  in  which  his  capital  has  been 
employed. 

The  estate  of  a  deceased  partner  is  entitled  to  participate  in  the  goodwill  of  a  business, 
which  does  not  belong  to  the  surviving  partners,  except  by  express  agreement. 

By  partnership  articles,  on  the  death  of  a  partner,  the  survivors  were  entitled  to  the 
goodwill.  A.  B.,  a  partner,  died  in  1801,  having  appointed  his  co-partners 
executors.  They  continued  the  trade,  having  made  out  an  account,  from  which  it 
appeared  that  the  assets  (consisting  nearly  wholly  of  outstanding  debts)  were 
£49(!,000,  the  liabilities  £410,000,  and  the  surplus  £85,900,  of  which  A.  B.'s  share 
was  £55,000.  The  survivors  carried  this  to  the  credit  of  the  deceased  partner's 
account,  and  they  paid  the  amotnit  with  interest  to  the  «.s/mw  mw  trust  as  they 
respectively  came  of  age.  In  1S31  the  children  claimed  to  participate  in  the  profits 
of  the  subsequent  trading,  which,  in  the  thirty  years,  had  amounted  to  £308,000, 
on  the  ground  that  their  capital  had  been  employed  therein.  At  the  hearing, 
inquiries  were  directed  with  a  view  to  charge  them.  But,  on  the  Master's  report, 
the  Court  having  come  to  the  conclusion  that  at  the  testator's  death  the  surplus 

(1)  Reported  2  Keen,  722;    4  Mvl.  &  Cv.  41  ;    2  Beav.  208;    17  Beav.  158,  and 
18  Beav.  4G5. 
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was  merely  nominal,  that  the  business,  to  wind  up,  was  insolvent,  and  that  the 
subsequent  profits  were  attributable  to  goodwill  and  the  personal  exertions  and 
capital  of  the  surviving  partners  :  Held,  that  the  Plaintiffs  were  not  entitled  to 
jjiirticipate  in  the  profits,  so  far  as  those  profits  were  attributable  to  the  goo<lwill 
and  connexion  in  trade  of  the  old  firm,  and  that  their  share  in  that  portion  of  the 
profits  in  which  they  would  be  entitled  to  participate  could  not  be  estimated  higher 
than  the  interest  already  paid. 

In  1796  John  Wedderburn,  David  Webster  (the  testator),  and  Sir  David 
AVedderburn,  entered  into  partnership,  and  executed  articles  specifying  the  terms  and 
duration  of  that  partnership,  which  was  to  continue  for  seven  years. 

The  terms  of  partnership  were  regtilated  by  a  deed,  executed  on  the  21st  of  May 
179();  the  parties  to  it  were  John  Wedderburn,  David  Webster  (the  testator),  and 
Sir  David  Wedderburn.  It  recited  that  the  two  former  had  carried  on  business  as 
co-partners  for  several  years,  and  that  they  had  agreed  to  take  Sir  David  Wedderburn 
into  partnership  with  them,  and  that  the  three  had  agreed  to  become  partners  for 
seven  years  [85]  from  the  1st  of  May  1796,  on  the  terms  that  the  two  former  were 
to  take  five-sixths  of  the  capital  and  profits  equally  between  them,  and  Sir  Dand 
Wedderburn  the  remaining  one-sixth  ;  but  that  if  either  of  the  two  former  should  die 
during  the  term  of  seven  j'ears,  then  that  the  survivor  of  them  should  take  two-thirds, 
and  Sir  David  Wedderburn  one-third.  And  the  deed  recited  that  Sir  David  Wedderburn 
had  brought  into  the  concern  £10,000,  which  was  to  entitle  him  to  one-sixth  of  the  capital 
stock.  The  articles  then  witnc^s&l  the  agreement  by  the  three  that  they  should  carry 
on  the  business  together  for  seven  years,  that  John  Wedderburn  and  David  Webster 
should  take  five-sixths,  in  equal  moieties,  and  Sir  David  Wedderburn  one-sixth  of  the 
capital  and  profits,  and  then  it  proceeded  thus : — 

"  But  that  if  either  of  them,  John  Wedderburn  and  David  Webster,  shall  happen 
to  die  during  the  term  of  seven  years,  leaving  the  said  David  Wedderburn  him 
surviving,  then  and  in  such  case,  and  from  and  after  the  1st  da\'  of  May  next 
ensuing  the  death  of  such  of  them,  John  Wedderburn  and  David  Webster,  as  shall 
first  happen  to  die,  the  survivor  of  them,  the  said  John  Wedderburn  and  David 
Webster,  shall  and  will  become,  and  be  interested  or  entitled  to  two  full  third  parts 
or  shares  of  the  said  joint  trad/'  or  business,  and  the  capital  awl  joint  stork  thtreof,  and  the 
gains,  profits,  increase,  benefits  and  advantages  to  arise  therefrom,  and  the  said  David 
Wedderburn  shall,  from  thenceforth,  be  interested  in  and  entitled  to  the  remaining 
third  part  or  share  of  the  same  joint  trade  or  business,  and  the  capital  or  joint  stock 
thereof,  and  the  gains,  profits,  increase,  l>enefits  and  advantages  to  arise  therefrom." 

The  deed  then  proceeded  to  provide  for  the  manner  [86]  in  which  the  business 
was  to  be  carried  on,  and  for  the  duties  of  the  partners,  as  between  themselves.  It 
specified  the  mode  of  taking  and  keeping  the  accounts  during  the  partnership,  and 
after  the  termination  of  it,  and  the  mode  of  winding  it  up,  and  it  then  contained  a 
proviso. 

"That  if  anj'  one  of  the  co-partners  shall  happen  to  die  during  this  co-partnership, 
then  the  executors  of  such  co-partner  shall  stand  in  his  place,  and  be  considered  as  a 
partner  with  the  survivors  until  the  1st  day  of  May  next  after  the  death  of  such 
deceased  partner,  at  which  time,  and  not  sooner,  the  said  co-partnership  shall,  as  to 
such  deceased  partner,  determine,"  but  the  executors  should  not  be  permitted  to  act 
in  the  management  of  the  business.  It  then  provided  that  the  surviving  partners 
should  not  enter  into  any  new  engagements,  ifcc,  so  as  to  prejudice  the  executors, 
&c.,  of  the  deceased  partner  or  his  interest  in  the  capital  or  joint  stock  of  the  said  co- 
partnership, the  gains,  profits  or  increase  thereof.  And  that  upon  the  1st  day  of  May 
next  after  the  death  of  the  deceased  partner,  or  within  three  calendar  months  then  next 
ensuing,  the  surviving  partners  should  make  out,  state  and  adjust,  a  full  account  of 
"the  said  joint  stock  and  trade,  and  all  monies,  debts,  goods  wares,  merchandizes, 
profits,  property  and  effects  whatsoever,  which  shall  be  then  in,  due  or  belonging  to 
the  same  stock  and  trade,  or  to  the  then  surviving  partners  and  the  executors  of  the 
deceased  partner,  on  account  thereof,  and  also  of  all  debts,  A;c.,  owing  from  the  said 
co-partnership,  so  as  that  it  might  thereby  appear  what  the  true  state  and  condition 
of  the  said  joint  stock  and  trade  should  then  be,  and  what  part  of  the  joint  stock 
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should  be  then  actually  due  or  belonging  to  the  surviving  partners,  and  [87]  to  the 
executors  of  the  deceased  partner."  It  then  provided  for  the  delivery  of  a  copy  of 
such  account  to  the  executors  of  the  deceased  partner,  and  that  the  parties  should 
meet  and  examine  the  books,  and  settle  between  them  the  partnership  accounts,  and 
sign  the  account  which  was  then  to  be  binding  and  conclusive.  And  that  as  soon  as 
conveniently  might  be  afterwards,  payment  should  be  made  of  all  the  just  debts,  and 
after  payment  thereof  "  Ihi'n  true  jiai/nu-nt,  ilirmoii,  jiartilian  and  ihUi'iry  slumhl  he  iiiailv  " 
by  and  between  them,  according  to  their  shares  and  interest  in  the  business,  of  "all 
the  clear  residue  and  surplus  of  the  monies,  securities,  goods,  wares,  merchandize, 
]ir(jperty  and  effects  whatsoever,  which  should  be  then  due  or  belonging  to  the  said 
joint  trade  or  business,"  or  to  the  surviving  partners  and  the  executors  of  the  deceased 
]iaitner  in  respect  thereof.  And  also,  "that  all  outstanding  debts  due  to  the  partner- 
ship, after  payment  of  the  just  debts,  should  be  divided  between  the  said  survivors 
:iiid  the  executors  of  the  deceased  partner  in  proportion  to  their  shares  in  the  said 
jiiint  trade."  It  theii  provided  for  the  assignment  of  the  debts,  and  that  mutual 
releases  were  to  be  executed.  And  it  was  agreed  that  if  any  of  the  co-partners  should 
ilie  during  the  seven  years,  the  said  business  should  be  carried  on  by  the  two  surviving 
]iartners  during  the  residue  of  that  period  upon  similar  terms. 

The  parties  accordingly  carried  on  the  partnership  together  until  March  1801, 
when  David  Webster  died,  having  made  his  will,  ))y  which  he  appointed  his  two 
-iirviving  partners  and  his  wife  executors.  She  renounced  probate,  and  the  surviving 
[Ml  tners  alone  proved  and  acted  as  executors.  In  May  ISOl,  they  [88]  drew  up  a 
I'llance-sheet  of  the  accounts  of  the  partnership,  which  shewed  the  following  result : — 

Assets      .......      £496,766     2     8 

Liabilities,  exclusive  of  the  sums  to  the  credit  of  the 

partners  ......         410,782     7     9 


Surplus                     .        £8.5,983  14   11 
The  sums  to  the  credit  of  the  several  partners  were  as  follows : — 

•lohn  Wedderliurn               .....      £24,407  10     4 

Estate  of  David  Webster   .....         .5.5,101  2     1 

Sir  David  Wedderburn      .....           6,475  2     6 


£8.5,983  14   11 


This  balance-sheet  was  entered  in  the  journal  of  the  ol<l  firm,  with  a  memorandum 
at  the  foot  signeil  by  the  surviving  partners  authenticating  its  correctness. 

They  then  ceased  to  use  the  name  of  the  old  firm  and  constituted  themselves  a 
new  firm  ;  they  opened  new  books  for  the  new  firm,  and  they  retained  the  old  books 
fur  the  purpose  of  winding  up  the  concerns  of  the  old  firm,  and  carrie<l  on  the  accounts 
accordingly.  In  their  old  books,  the  account  of  David  Webster,  as  a  partner  in  the 
old  firm,  was  continued.  In  this  account,  the  sum  of  £55,101,  2s.  Id.  was  entered 
to  his  credit,  and  the  share  of  the  profits  made  in  winding  up  the  concerns  of  the  old 
firm,  to  which  his  estate  was  entitled,  and  interest  at  £5  yier  cent,  on  the  balance  of 
the  account  for  the  time  being,  was  also  entered  to  the  credit  of  this  account.  As  the 
children  of  David  Webster  respectively  attained  twenty-one,  the  executors  and  sur- 
[89]-\iviMg  partners  paid  them  the  sum  of  money  to  which  they  woukl  have  been 
entitled,  on  the  assuni])tion  that  the  accounts  entered  in  the  okl  books  correctly 
shewed  what  David  Weiister's  estate  was  entitled  to  receive  in  respect  of  his  interest 
in  the  l)usiness,  and  on  the  assumption  that  the  £55,101,  2s.  Id.,  which  appeared  in 
the  balance-sheet  of  May  1801,  had  since  that  tlato  been  actually  realised.  They  also 
paid  to  them  interest  thereon,  and  the  further  sum  of  £6000,  15s.  lid.,  whicli  was 
the  balance  which  had  been  credited  by  them  to  the  testator's  estate,  in  addition  to 
the  £55,101,  2s.  Id.  and  interest  as  his  share  of  the  subse<|uent  profits,  which  arose 
after  May  1801,  upon  the  realization  and  winding  up  of  such  of  the  transactions  of 
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the  old  firm  as  the  new  firm  had  not  professed  to  take  to  and  carry  over  in  their  own 
books.  This  £6000,  15s.  lid.  was  not  included  in  anil  formed  no  piirt  of  the 
£308,440,  hereafter  stated  to  have  been  ascertained  hy  the  Master  to  be  the  amount 
of  the  profits  made  by  the  new  firm  and  their  successors  after  the  1st  of  May  1801. 
Releases  were  e.xecnted  bv  the  children  as  thev  came  of  age,  and  received  their  shares. 
(2  Keen,  I'li.) 

In  February  18.31  the  surviving  children  of  David  Webster  and  the  representatives 
of  those  who  were  dead  filed  this  bill,  praying  a  declaration  that  the  children  of 
David  Webster  were  entitled  to  participate  in  the  profits  made  by  carrying  on  the 
partnership  business  since  his  death,  asking  for  the  accounts  consetiuent  on  that 
declaration,  together  with  the  usual  accounts  of  the  estates  of  David  Webster  and  the 
administration  thereof.  The  cause  came  on  to  be  heard  in  1836  before  Lord  Langdale 
(2  Keen,  722),  who  made  a  decree  directing  the  usual  accounts  of  the  estate  of  the 
testator,  and  the  account  [90]  of  the  dealings  of  the  partnership  firm  of  Wedderburn, 
Webster  &  Co.  up  to  the  1st  of  May  1801.  An  inquiry  of  what,  on  the  1st  of  May 
1801,  was  the  value  of  the  testator's  interest  in  the  concern,  and  an  account  of  the 
profits  of  the  trade  as  the  same  were  carried  on,  from  time  to  time,  by  the  successive 
firms,  and  also  an  inquiry  what  sum  of  money  had  been  applied  for  the  benefit  of  the 
testator's  estate,  and  the  amount  of  capital  from  time  to  time  employed  in  the  firms 
respectively,  with  liberty  to  state  any  circumstances  specially.  This  decree  was 
affirmed  by  Lord  Cottenliam.     (4  ^lylne  &  Cr.  41.) 

The  Master  made  his  report  in  February  1846  without  finding  any  circumstances 
specially.  Exceptions  were  taken  on  account  of  this  omission,  and  Lord  Lan^dale, 
on  the  hearing  of  these  exceptions  on  the  20th  July  1846  (referred  to  in  18  Beav. 
46.5),  made  an  order  making  it  imperative  on  the  Master  to  find,  specially,  any 
circumstances  which  aftected  the  case. 

Under  that  order  the  Master  made  his  report  dated  the  18th  of  April  1855.  The 
effect  of  which  was  as  follows  : — An  account  was  taken  of  the  assets  and  lialiilities  of 
the  old  firm  which  appeared  to  have  been  substantially  correctly  stated  in  the  balance- 
sheet,  and  the  accuracy  of  which  was  not  now  impeached.  By  this  it  appeared  as 
follows : — 

The  assets  .....    £496,766     2     8 

The  liabilities      .....       410,782     7     9 


Surplus  .  .      £8.5,983  14  11 

Of  these  assets  £444,367,  16s.  lOd.  consisted  of  debts  [91]  due  to  the  firm,  of 
which  only  £39,793,  17s.  3d.  were  secured  by  mortgage,  being  less  than  one-eleventh 
part  of  the  total  amount  of  the  debts  ;  and  even  of  the  part  so  secured  by  mortgage, 
£24,793  being  more  than  three-fifths,  was  secured  on  property  inadequate  to  raise 
more  than  £17,000,  .so  that,  in  effect,  only  £32,793,  17s.  3d.  of  this  large  amount  of 
debt  was  secured  by  mortgage.  Of  the  total  amount  of  the  debts,  £243,333,  16s.  8d. 
were  due  from  planters  and  persons  connected  with  the  Island  of  Jamaica,  and 
£179,179,  lis.  5d.  from  the  estate  of  James  Wedderburn,  which  produced  1000 
hogsheads  of  sugar  annually,  but  it  was  proved  that  it  would  not  have  produced  a 
loan  from  any  merchant  taking  the  consignments  exceeding  £50,000. 

The  Master  found  that  the  sum  of  £55,101,  2s.  Id.  was  the  value,  on  the  1st  of 
May  1801,  of  the  testator's  interest  in  the  concern,  and  he  found  the  profits  made  by 
the  new  firm  and  their  successors,  from  1801  to  1836,  amounted  to  £308,440. 

It  also  appeared  by  the  Master's  report  not  only  that  the  £55,101,  2s.  Id.  had 
been  eventually  realized,  but  that,  upon  winding  up  of  such  of  the  transactions  of  the 
old  firm  as  were  not  professed  to  be  taken  to  by  the  new  firm  and  carried  over  in 
their  books  from  the  books  of  the  old  firm,  there  was  upon  the  result  of  such 
realization  or  winding  up  a  balance  of  £6000,  15s,  lid.  in  favour  of  the  testator's 
estate  beyond  and  in  addition  to  the  said  £55,101.  2s.  Id.,  which  appeared  in  the 
balance-sheet  of  1st  May  1801.  Such  balance  had  been  credited  to  the  testator's 
estate  in  addition  to  the  £55,101,  2s.  Id.  and  the  interest  thereon. 

He  found  a  number  of  other  special  circumstances,  and  amongst  them,  "  that  the 
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assets  of  thu  old  lirni,  as  [92]  shewn  ]>y  the   balance-sheet,  comprised   the  several 
[larticulars  folIowiiiL;,  that  is  to  say  : — 

"Debts   due    from    sundry    persons,   and    items    of    credit 
assumed  ))v  the  said  new  firm     .... 
Debts  due  from  the  estate  of  James  "Wedderburn,  deceased 
Debts  due  from  sundry  other  persons 
Sundry  ships,  leases  of  counting-house  and  goods  . 
(Toveriimcnt  funds  ...... 


"That  all  the  delits  which,  on  the  1st  day  of  May  1801,  were  owing  to  the  old 
tirin  were  entereil  in  the  balance  sheet  as  assets  and  at  the  full  amount. 

"That  the  greater  part  of  the  assets  of  the  old  firm  was  not,  on  the  said  1st  day 
iii  May  1801,  or  for  several  years  subsequent  thereto,  capable  of  being  realized  or 
I  (inverted  into  money  at  the  amounts  stated  in  the  said  balance-sheet,  and  that  the 
greater  portion  could  only  be  realized  by  extending  the  recovery  thereof  over  a  serie.s 
of  several  years." 

He  also  found  "  that  the  ultimate  realization  of  the  debts  of  the  old  firm,  so  far  as 
I  talized,  was  efi'ected  by  the  extending  the  realization  of  the  greater  part  of  the  same 
"\er  many  j'cars,  and,  in  some  cases,  l)y  resorting  to  legal  proceedings,  and,  in  the 
iLiL-antime,  the  funds  realized  from  the  assets  of  the  old  firm  were  insufficient  to 
provide  for  the  liabilities  of  that  firm  ;  and  that  John  Wedderburn  and  Sir  David 
W'edderlnirn  were  compelled  to  provide,  and  through  the  agency  of  the  new  firm  did 
provide,  large  sums  to  meet  such  liabilities.  That  ac-[93]-cor(ling  to  the  ordinary 
riiurse  of  business  and  the  general  experience  of  West  Indian  merchants  in  like  cases, 
the  li(|uidation  of  claims  and  liabilities  of  such  magnitude  could  not  have  been 
ii  tempted  in  any  dirt'erent  manner  without  incurring  great  risk  of  enormous  losses 
.111(1  eventual  insolvency."  That  the  sums  advanced  by  the  surviving  partners  in 
discharging  of  the  liabilities  of  the  old  firm  always  greatly  exceeded  the  assets  of  the 
old  film  got  in. 

"  That  if  the  afT;iirs  of  the  firm  had  been  brought  to  a  close  on  the  1st  of  May 
1801,  or  if  doubt  had  been  then  raised  in  the  minds  of  their  creditors  as  to  their 
ability  to  continue  their  payments,  the  natural  eft'ect  would  have  been  that  the  debts 
due  from  them  would  have  been  immediately  called  for,  and  that  they  would  have 
been  compelled  to  suspend  their  payments,  whicli  would  have  caused  an  immediate  or 
verv  early  realization  and  distiibution  of  their  assets  to  be  enforced,  and  in  that  case, 
so  far  from  there  being  any  surplus  coming  to  the  partners,  such  assets  would  have 
proved  insufficient  to  pay  their  creditors  in  full. 

"That  it  was  impossible,  in  the  year  1801  and  for  several  years  afterwards,  to 
have  called  in  and  compelled  payment  of  such  an  amount  of  debts  due  to  the  ol<l  firm 
as  was  necessary  to  provide  for  their  liabilities  ;  and  that  having  regard  to  the  nature 
of  such  debts,  and  particularly  the  debts  due  to  the  old  firm  by  the  estate  of  James 
Wedderburn,  and  for  reasons  thereinafter  stated,  it  was  not  possible  to  raise  money 
to  an  ade(|uatc  amount  by  a  tratisfer  of  such  debts  to  any  third  party. 

"That  the  position  of  the  old  firm  on  the  1st  of  May  1801  was  one  of  great 
uncertainty  and  risk,  and  the  ultimate  solvency  of  such  firm  depended,  as  a  necessary 
[94]  condition,  on  the  skill  and  ju<lgment  exercised  in  getting  in  their  debts,  and 
managing  and  winding  uj)  their  atlairs,  and  providing  large  funds  to  meet  their 
lialiilities  in  the  meantime." 

"That  no  mei'chant  or  house  of  business  of  adequate  means  or  respectability  would, 
under  the  circumstances  of  the  case,  have  assumed  the  business  of  the  old  firm  on 
the  terms  uf  receiving  their  assets  and  discharging  the  whole  of  their  liabilities, 
excluding  from  such  liabilities  the  sums  coming  to  the  partners  as  shewn  by  the  said 
balance-sheet.'' 

The  Master  found  that  the  firm  were  in  a  state  of  much  difficulty  and  pressure, 
"from  want  of  adequate  means  to  meet  their  engagements,"  and  had  recourse  to 
various  means  out  of  the  ordinary  course  of  business  for  raising  money.     The  report 
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then  set  out  those  expedients  which  consisted  of  irregular  bill  transactions,  loans,  &c., 
which  evidently  shewed  the  straits  to  which,  after  the  testator's  death,  they  were 
reduced  for  ready  money. 

Kxceptions  were  taken  to  the  Master's  report  both  by  the  Plaintitf  and  by  the 
Defendants,  and  the  cause  now  came  on  upon  these  exceptions  and  for  further 
directions. 

Mr.  Koupell  and  Mr.  Cole,  for  the  Plaintiffs.  The  original  decree  has  conclusively 
determined  the  Plaintifls'  right  to  a  participation,  to  some  extent,  in  the  profits  made 
by  the  new  partnership.  The  account  of  such  profits  given  by  the  decree  could  only 
have  been  given  on  the  footing  that  the  Plaintifls  were  entitled  so  to  participate  ;  and 
the  sole  question  therefore  which  remains  for  the  Court  to  determine  is,  the  extent  to 
[95]  which  this  right  of  participation  ought  to  be  carried.  The  sums  which  have  been 
credited  to  the  testator's  estate  for  interest  on  the  £5.5,101,  2s.  Id.  form  no  part  of 
the  £308,440  which  the  Master  has  ascertained  as  such  profits  ;  for  interest  was 
always  deducted  with  the  other  outgoings  of  the  trade  before  any  profits  were 
credited  to  the  concern. 

It  has  been  correctly  ascertained  that  the  testator's  share  of  the  capital  on  the 
1st  May  1801  was  £55,101,  at  which  sum  the  surviving  partners  entered  it  in  the 
balance-sheet,  and  which  has  been  actually  realized  and  more  than  realized  by  the 
subsequent  winding  up,  and  the  sums  which  the  surviving  partners  allege  to  have 
been  advances  of  capital  made  by  them  to  carry  on  the  concern,  after  the  testator's 
death,  consisted  in  fact  not  of  their  own  capital,  but  of  monies  which  arose  from 
new  debts  incurred  )>y  them  in  carrj'ing  on  the  trade,  in  which  the  testator's  capital 
was  still  embarked,  and  which  derived  great  part  of  its  credit  from  such  capital. 
Debts  owing  by  traders  to  their  customers  did  not  form  part  of  the  capital  of  the 
members  of  the  firm,  but  the  capital  of  each  partner  consisted  merelv  of  the  sums 
which,  from  time  to  time,  were  due  to  him  individually  from  the  concern,  and  the 
total  capital  must  be  made  up  of  the  aggregate  of  the  capitals  of  the  partners 
individually.  As  the  alleged  advances  always  greatly  exceeded  the  aggregate  capital 
of  the  surviving  partners,  they  were  therefore  not  advances  liy  them,  but  advances  by 
the  concern,  in  which  the  testator's  estate  was  a  'fiasi  partner.  The  Plaintifls  are 
therefore  entitled,  on  the  footing  of  the  decree,  to  such  a  proportion  of  the  £308,440 
profits  as  the  testator's  capital  bore  to  the  capital  employed  by  the  new  firm,  that  is, 
to  fifty-five  eighty-sixths  of  £308,440,  with  ainiual  rests;  and  such  capital  of  the 
new  firm  is  to  be  calculated  exclusive  of  the  [96]  amount  of  any  new  debts  incurred 
by  such  new  firm  and  incorrectly  called  "  advances  '  by  the  new  firm  for  the  old  firm. 
As  the  debts  owing  to  the  old  firm  gave  the  control  over  the  West  India  estates,  and 
.secured  the  consignments,  the  profits  made  bv  the  business  which  resulted  therefrom 
ought  to  be  treated  as  the  joint  property  of  the  partners  in  the  old  and  new  firm. 
They  asked  for  a  decree  similar  to  that  in  Ihrker  v.  Soine.'i  (2  M.  &  K.  655),  and  cited 
Cook  V.  Collin;/riilf/i'  (Jacob,  607);  Crawshay  v.  Collins  (15  Yes.  218;  2  Kuss.  325); 
Slacken  v.  Dawson  (6  Beav.  371);  Tinrdcn  \.  Burden  (1  Vesey  &  B.  170);  Pennrll  v. 
Befell  (4  De  G.  M.  &  C4.  372). 

Mr.  R.  Palmer  and  Mr.  Cotton,  for  the  Defendants.  The  decree  only  finally 
settled  one  point,  viz.,  that  the  releases  could  not  stand  ;  all  the  rest  was  left  subject 
to  the  inquiries.  This  is  shewn  by  the  judgments  of  Lord  Landgdale  and  Lord 
Cottenham,  and  by  the  subsequent  observation  of  Lord  Langdale  in  1846. 

The  value  of  the  testator's  share  in  1851  was  not  £55,101,  2s.  Id.,  or  anything 
like  it.  This  sum  was  the  amount  entered  in  the  balance-sheet  as  the  balance  upon 
the  figures.  It  was  not  a  valuation  of  the  assets,  and  was  not  treated  as  such.  If 
the  surviving  partners  had  received  the  balance  in  money,  and  had  employed  it  in 
their  business,  they  would  then  have  been  liable  to  account  for  the  profits  ;  but  that 
was  not  the  case.  The  debts  could  not  be  got  in,  and  the  new  firm  were  always  in 
advance.  Before  the  facts  were  ascertained,  the  case  was  treated  as  one  in  which  the 
surviving  partners  had  purchased  or  taken  the  assets  ;  that  was  not  so  :  they  only 
purchased  the  ships,  but  they  got  in  the  debts  as  they  were  able,  and  then  divided 
them.  The  share  [97]  of  the  testator  was,  if  realized  at  the  time  of  his  death,  nothin//, 
and  the  new  firm  in  no  way  traded  with  the  capital  of  the  old.  As  executors,  they 
can  only  be  charged  with  what  they  did  receive,  or  with  what  they  might  and  ought 
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to  have  received.  They  have  fully  accounted  for  the  former',  and  as  to  the  latter,  it 
is  now  proved  to  demonstration  that  it  was  impossible  for  them  to  have  received 
I  more  than  they  have  accounted  for. 

By  the  particular  terms  of  the  partnership  deed,  the  assets  were  not  to  be  sold, 
but  divided,  and  the  goodwill  was  to  belong  to  the  survivors.  The  sub.sequent  profits 
are  attributable  to  the  goodwill,  and  to  the  exertion,  skill,  and  capital  of  the  partners 
in  the  new  firm,  and,  it  is  cleai-,  now  that  the  real  facts  of  the  case  are  ascertained, 
that  the  Plaintitt's  have  no  right  to  participate  in  the  subsequent  profits,  on  the  ground 
of  the  retaining  and  risking  of  their  money  in  the  trade. 

They  cited  (.'raashaii  v.  Collins  (15  Yes.  218  ;  1  J.  it  W.  267  ;  2  Kuss.  325) ;  Uowlcif 
V.  Adams  (7  Beav.  395  ;  2  H.  L.  Ca.  769) ;  Cook  v.  Collingiidije  (Jac.  607) ;  Browa  v.  De 
Tastet  (Jac.  2S4  ;  -t  Kuss.  126) ;  U'illdt  v.  Blanford  (1  Hare,  253) ;  Simpson  v.  Chapman 
(4  De  G.  M.  X"  G.  154) ;  Feathfrstonlianijh  v.  Fenwifk  (17  Ves.  298) ;  Ileathcote  v.  Ilulme 
(1  Jac.  &  W.  122);  Smith's  Wealth  of  Nations  (pp.  5  and  35  (11th  ed.));  Jmies  v. 
Foxall  (15  Beav.  338,  394);  Fortlork  v.  Gurdner  (1  Hare,  606);  Twijford  v.  Trail  (7 
Sim.  92);  St)ihs  v.  Guy  (1  Mac.  A;  Gor.  422) ;  Tlie  Queen  v.  The  Lancaster  ami  Preston 
Junction  Uaihcaij  Coinpanij  (6  t^>.  B.  Kep.  759). 

Mr.  Koupell,  in  reply.  The  surviving  partners  were  [98]  not,  under  the  partner- 
ship articles,  entitled  to  the  goodwill  properly  so  called.  The  articles  did  not  provide 
that  the  surviving  partners  should  be  entitled  to  take  the  partnership  premises  in  specie, 
or  prevent  the  representatives  or  legatees  of  the  deceased  partner  from  carrying  on 
business  with  such  of  the  assets  as,  upon  partition  under  the  articles,  should  be 
found  to  belong  to  them  as  the  testator's  share  of  the  surplus  assets.  The  articles 
merely  intended  to  provide  that,  upon  the  death  of  one  partner,  there  should  be  a 
continuing  partnership  between  the  survivors,  who  were  intended  to  carry  on  their 
business,  with  such  only  of  the  assets  as  would  then  belong  to  them.  This,  however, 
was  ([uite  different  from  a  contract  that  they  should  be  entitled  to  the  goodwill.  But 
even  if  the  goodwill  did,  under  the  articles,  belong  to  the  surviving  partners,  it  was 
of  no  value  if  the  testator's  capital  in  the  concern,  without  which  it  could  not  have 
been  carried  on  for  a  single  day,  was  to  be  considered  of  no  value.  The  same 
argument  that  is  used  to  depreciate  the  value  of  the  testator's  capital  must  have 
the  etfect  of  depreciating,  to  an  eijual  extent,  the  value  of  the  goodwill  and  of  the 
capital  employed  by  the  surviving  jjartners.  The  question  must  therefore  be,  to 
what  extent  have  profits  been  made  by  the  use  of  the  testator's  capital  I  Without 
that  capital  no  profits  at  all  could  have  been  made ;  but,  with  it,  profits  have  been 
made  to  an  extent  exceeding  £30  per  cent,  on  the  capital  employed.  Why  then 
should  the  surviving  partners  and  executors  retain  to  themselves  the  fruits  thus  made 
by  the  profitable  employment  of  the  testator's  property  ]  Even  if  it  were  true  that, 
at  the  testator's  death,  the  state  of  the  partnership  affairs  was  such,  that  it  was 
impossible  to  follow  the  directions  of  the  partnership  articles  as  to  partition,  &c.,  and 
it  was  necessary  that  the  trade  should  go  on,  as  before,  with  all  the  capital  embarked 
in  it,  including  the  tes-[99]-tator's,  nevertheless  the  profits  subsequently  made  by 
the  trade  were  just  as  nuich  attriliutable  to  the  testator's  capital  as  if  the  use  of 
such  capital  had  been  voluntary  instead  of  involuntary.  The  motives  which  induced 
the  use  of  the  testator's  capital  can  make  no  difl'erence  in  the  result,  if  in  fact  it  were 
used,  and  profits  made  thereby. 

The  M.\stek  ok  the  K(ir,i.s  reserved  judgment. 

April  1,  185G.  The  Ma.stek  of  the  Kui.l.s  [Sir  John  Komilly],  after  giving  ai> 
outline  of  the  facts  of  the  case,  proceeded  as  follows : — 

I  think  it  unnecessary  here  further  to  detail  the  facts  of  the  case,  which  are 
reported  generally  in  Mr.  Keen's  Reports  (2  Keen,  722,  and  4  Myl.  A;  Cr.  41);  so 
far  as  they  bear  out  the  view  I  have  taken,  I  shall  refer  to  them  as  I  proceed.  I  omit 
al.so  all  consideration  of  those  matters  which  were  decided  at  the  hearing,  but  have 
now  no  bearing  on  the  case,  such  as  the  releases,  which  were  set  asiile.  The  difficulty 
of  the  case,  in  truth,  though  consideral)le,  does  not  proceed  from  any  com])lication  of 
facts,  or  any  doubt  as  to  tiieir  accuracy,  but  from  a  doul>t  as  to  the  just  inferences  to 
be  drawn  from  them,  and  as  to  the  extent  to  which,  and  the  maimer  in  which,  the 
principles  of  equity  governing  such  matters  are  applicable  U>  them. 

There  are  three  classes  of  cases  freqiientl)'  occurring,  where  the  liabilit}'  exists  of 
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accounting  for  the  profits  made  in  the  carrying  on  of  a  trade,  by  the  use  of  capital 
belonging  to  the  estate  of  a  deceased  person.  The  first  class  I  refer  to,  is  that  of 
surviving  partners,  who,  after  the  partnership  has  l)een  dissolved  hy  the  death  of  one 
[100]  i)artnor,  continue  the  trade  with  the  capital,  composed  wholly  or  in  part  of  the 
estate  of  the  deceased  partner.  The  lule  applicable  to  such  a  case  is  the  same,  what- 
ever be  the  cause  of  dissolution  of  the  partnership,  and  the  lialiility  to  account  does 
not  proceed  on  the  ground  of  any  misconduct  in  the  continuing  partners,  but  solely 
on  the  ground,  which  is  common  to  all  the  cases  that  the  profits  are  matters  arising 
from  the  capital,  and,  consequently,  that  they  belong  to  the  persons  to  whom  the 
capital  belongs.  In  these  cases,  the  amount  of  capital  belonging  to  the  deceased 
person  so  employed  in  trade  is  often  a  matter  ditficult  to  be  ascertained. 

The  second  class  of  cases  is  not  a  case  of  partneiship,  but  where  the  legal  personal 
representatives  of  a  deceased  person  employ  the  assets  in  carrying  on  a  trade  for  their 
own  benefit ;  the  liability  to  account  for  profits,  in  this  case,  proceeds  principallj^  on 
the  ground  of  misconduct  and  breach  of  trust  in  the  executors.  In  these  cases,  the 
amount  of  capital  so  employed  is  generally  easily  ascertained,  and  the  rex/uis  que  Inisl 
are  entitled,  at  their  option,  to  interest  at  five  per  cent,  on  that  amount,  or  to  the 
profits  actually  made. 

The  third  class  of  cases  partakes  of  both  the  former,  and  involves,  to  some  extent, 
the  character  of  both.  It  is  the  mixed  case,  where  the  surviving  partners  are  also  the 
legal  personal  representatives  of  the  deceased  partner.  The  liability  to  account,  in 
this  case,  does  not  necessarily  proceed  on  the  ground  of  misconduct,  but  involves  a 
consideration  of  the  circumstances  of  each  particular  case.  In  the  first  and  third 
classes  of  cases,  the  matter  may  be  wholly  or  in  part  regulated  by  the  contract,  i.e., 
by  the  partnership  articles.  In  the  second  class  of  cases  no  contract  exists  affecting 
the  testator  or  his  property.  Another  distinction  consists  in  the  fact  that  [101]  the 
amount  of  property  employed  in  trade  is  ascertained  in  the  second  class  of  cases,  but 
is  wholly  una.scertained  in  the  first  and  third,  and  the  mode  of  ascertaining  it  forms 
a  very  material  ingredient  in  the  consideration  of  the  questions  which  arise.  In  the 
first  and  third  classes,  where  no  contract  affects  the  question,  the  amount  of  the 
<leceased  partner's  interest  ought  to  be  ascertained  by  an  actual  sale  of  the  whole 
business,  including  the  goodwill ;  and  if  not  so  ascertained,  this  Court  endeavours,  so 
far  as  it  can,  to  supply  the  defect,  by  directing  a  sale  when  the  business  is  finally 
wound  up.  The  case  before  me  is  one  of  the  third  class.  It  is  to  be  governed 
principally  by  the  rules  which  apply  generally  to  the  case  of  surviving  partners 
carrying  on  the  trade  of  a  deceased  partner  ;  and  these  rules,  to  use  the  expression  of 
Lord  Eldon  in  Crmvshaij  v.  Collins  (2  Russ.  32.5),  may  and  they  ought  to  be  regulated 
by  contract,  and  they  may  be  varied  by  the  peculiar  circumstances  of  each  case  ;  and 
so  far  is  this  carried,  that  Lord  Eldon  observes  in  page  344  of  the  same  volume, 
■"  that  the  rule  which  is  to  be  applied  must  be  deduced,  in  almost  every  case,  from 
the  peculiar  circumstances  of  that  very  case." 

With  these  preliminary  observations  I  proceed  to  consider  the  facts  of  the  case 
before  me.  On  the  exceptions,  I  have  to  consider  whether  the  Master  has  accurately 
represented  the  facts  found  by  him  according  to  the  evidence  ;  and  on  the  further 
<lirections,  I  have  to  consider  what  are  the  conclusions  of  law  which  are  properly 
Reducible  from  these  facts.  The  case  on  the  exceptions  is  virtually  the  same  as  on 
the  further  directions,  because  there  is  no  conflict  of  testimony,  and  the  exceptions 
are  rather  directed  to  the  inferences  drawn  by  the  Master  than  to  the  facts  on  which 
they  are  [102]  founded.  I  shall,  therefore,  adopt  the  same  course,  which,  as  I  have 
already  observed,  was  properly  pursued  in  argument,  and  rather  look  at  the  case  as  a 
whole,  than  endeavour,  by  a  determination  of  the  exceptions,  seriatim,  to  separate  it 
into  individual  parts.  In  this  mode  of  viewing  the  case,  the  first  matter  to  be 
in(|uired  into  is  the  state  and  condition  of  the  parties  at  the  death  of  the  testator, 
and  particularly  of  the  surviving  partners.  The  first  thing  to  be  considered,  in 
ascertaining  the  situation  of  the  surviving  partners  on  the  death  of  David  Webster, 
is  how  far  the  rights  and  interests  of  the  parties  were  regulated  by  the  partnership 
articles,  and  next,  how  far  these  have  been  followed  or  departed  from. 

The  terms  of  the  partnership  were  regulated  by  a  deed  executed  on  the  21st 
•of  May  1796.     [His  Honor  here  stated  the  substance  of  it,  as  ante,  pages  84-86.] 
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On  the  death  of  David  Webster  in  March  1801,  his  wife  renounced  probate,  and 
the  two  partners  having  alone  proved  the  will,  they  thereby  rendered  it  impossible 
for  thera  to  act  upon  so  much  of  the  provision  of  the  partnership  articles,  as  directed 
the  surviving  partners  to  come  to  an  account  with  the  executors  of  the  deceased 
partner,  as  to  the  amount  of  his  share  in  the  partnership.  The  attempt  to  do  so  was, 
accordingly,  decided  by  the  decree  of  the  Court  to  be  inoperative,  and  the  account 
is  to  be  taken  on  the  footing  of  no  binding  ascertainment  or  settlement  of  the  testator's 
share  having  been  made.  The  decree  pronounced  by  Lord  Langdale  has  directed  the 
value  of  that  interest  now  to  be  ascertained,  with  the  view,  as  it  would  seem  from  his 
judgment,  of  compelling  the  surviving  and  succeeding  partners  to  account  for  so  much 
of  the  profits  subsequently  earned  by  the  partnership,  as  had  [103]  been  earned  by  or 
was  properly  attributable  to  the  share  which  David  Webster  had  in  the  assets  of  the 
concern.  For  the  purpose  of  ascertaining  of  what  that  share  consisted,  and  the  value 
of  it,  it  is  necessary  to  look  both  at  their  rights  under  the  articles,  and  the  state  of 
the  business  of  the  concern.  The  passages  I  have  read  from  the  articles  shew  one 
very  important  variation  which  exists  in  this  case,  from  those  on  which  this  Court 
has  usually  had  to  adjudicate,  which  is  that  the  estate  of  the  deceased  partner  was 
not  to  be  entitled  to  any  portion  of  what  is  usuallv  called  the  goodiviU,  but  that  the 
whole  of  this  survived  to  remaining  partners,  who  were  at  liberty  to  carry  on  the 
concern  as  they  pleased.  They  were  not  compellable  to  wind  up ;  all  that  they  had 
to  do  was  to  ascertain  the  value  of  David  Webster's  share,  and  to  pay  that  amount  to 
the  executors. 

This,  therefore,  is  not  a  case  where  the  partnership  having  been  dissolved  by 
death,  the  executors  of  the  deceased  partner  would  have  been  entitled  to  have  had 
the  value  of  his  testator's  share  ascertained  by  sale.  That  rule,  which  applies  to  cases 
where  there  are  no  articles,  or  when  they  are  silent  on  this  point,  is  excluded  by  the 
provisions  of  the  contract  establishing  this  partnership.  The  circumstance  that  David 
Webster  appointed  his  partners  executors,  although  it  precluded  them  from  ascertaining 
the  share  of  David  Webster,  as  specified  in  the  articles,  could  not  increase  the  value  of 
David  Webster's  estate,  and  therefore,  in  ascertaining  the  amount  of  it  and  also  in 
a.scertaining  how  much  of  the  subsequent  profits  are  derived  from  and  are  properly 
attributable  to  emplo^-ment  of  his  capital,  I  think  that  it  ought,  if  possible,  to  be 
ascertained  how  much  of  the  value  of  the  partnership  consisted  in  goodwill,  and  how 
much  of  the  profits  are  attributable  to  it. 

[104]  The  ijomlwill  of  a  trade,  although  inseparable  from  the  business,  is  an 
appreciable  part  of  the  assets  of  a  concern,  both  in  fact  and  in  the  estimation  of  a 
Court  of  Equity.  Accordingl}',  in  reported  cases.  Lord  Eldon  held  that  a  share  of  it 
properly  and  as  of  right  belonged  to  the  estate  of  the  deceased  partner.  It  does  not 
survive  to  the  remaining  partners,  uidess  by  express  agreement ;  but  it  may  by 
agreement,  as  it  may  be  agreed  that  any  particular  portion  of  the  partnership  assets 
shall  so  survive,  (rocnlwil!  manifestly  forms  a  portion  of  the  subject-matter  which 
produces  profits,  which  constitutes  partnership  property,  and  which  is  to  be  divided 
between  the  surviving  partners  and  the  estate  of  the  deceased  partner,  according  to 
the  terms  of  the  contract,  and  when  that  is  silent,  according  to  their  shares  in  the 
concern.  There  is  considerable  difficulty  in  defining,  accurately,  what  is  included 
under  this  term  r/ow/iri// ;  it  seems  to  be  that  species  of  connection  in  trade  which 
induces  customers  to  deal  with  a  particular  firm.  It  varies  almost  in  every  case,  but 
it  is  a  matter  distinctly  appreciable,  which  may  be  preserved  (at  least  to  some  extent), 
if  the  business  be  sold  as  a  going  concern,  but  which  is  wholly  lost,  if  the  concern  is 
wound  u]),  its  liabilities  discharged,  and  its  assets  got  in  and  distributed.  I  am  of 
opinion  then  that,  both  on  principle,  on  the  authority  of  the  decided  cases,  and  on 
the  ordinary  rules  of  commonsense,  I  must,  whenever  there  is  a  reputation  and 
connection  in  business,  constituting  tjocxlwill,  treat  that  as  part  of  the  assets  of  the 
concern.  Whatever  part  that  was,  of  the  concern  of  Wedderburn,  Webster  \'  Co., 
that  part  of  it,  bv  the  partnership  articles,  belonged  to  the  survivors  of  the  partners 
after  the  1st  of  May  which  followed  next  after  the  death  of  one  of  the  partners.  The 
estate  of  the  deceased  partner  was  to  continue  a  partner  up  to  the  next  1st  of  May, 
and  then  the  partnership  was  to  [105]  cease.  Therefore,  after  the  1st  of  May  ISOl, 
the  estate  of  David  Webster,  though  his  capital  was  contained  in  the  concern,  was 
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entitled  to  no  portion  of  the  profits  properly  attributable  to,  and  derived  from,  that 
portion  of  the  partnership  property  which  can  be  called  tjooJidll,  provided  this  portion 
could  be  separated  and  ascertained.  AVith  a  view  to  ascertain  this,  the  state  of  the 
concern,  at  the  death  of  the  testator,  must  be  carefully  considered,  bearing  in  mind 
Lord  Eldon's  remarks  in  Ciau:<li(iii  v.  Co/Zins  (2  Kuss.  344),  that  the  rule  which  is  to 
regulate  the  winding  up  of  a  partnership  or  a  dissolution  must  be  deduced,  in  almost 
every  case,  from  the  particular  circumstances  of  that  case  :  an  observation  which  is 
confirmed  by  the  Vice-Chaucellor  Wigram,  in  his  careful  and  elaborate  judgment  in 
Jf'ill'll  v.  Blanfoid  (1  Hare,  253),  who  illustrates  this  view  of  the  case  by  suggesting 
no  less  than  six  dift'erent  cases,  in  which  the  rule  to  be  applied  must  be  varied 
materially.  By  the  word  "  rule "  I  understand  to  be  meant  the  general  rule, 
that  the  surviving  partTiers  shall  account  for  so  much  of  the  profits  as  is  applicable 
to  the  share  which  the  deceased  partner  had,  at  his  death,  in  the  funds  of  the 
partnership. 

The  facts,  exhibiting  the  state  and  condition  of  the  partnership  at  the  death  of 
the  testator,  are  now  first  presented  to  the  Court  in  a  distinct  and  authentic  form,  on 
which  the  Court  can  adjudicate.  It  was  in  order  to  olitain  the  authentic  establish- 
ment of  these  facts  that  Lord  Langdale  pronounced  the  original  decree,  and  that 
Lord  C'ottenham  attirnied  it.  This  appears  from  various  passages  in  Lord  Cottenham's 
reported  judgment,  and  it  also  appears  that  Lord  Langdale  entertained  the  .same 
view,  from  the  fact  that  he  sent  this  case  back  to  the  Master  in  1846,  with  a  special 
direction  that  he  should  [106]  find  and  state  in  his  report  all  matters  bearing  on  this 
question,  although,  under  the  direction,  giving  the  Master  liberty  to  state  any 
circumstances  specially,  he  may,  according  to  the  ordinary  practice  (see  Knoll  v.  Collcc, 
16  Beav.  82),  at  his  discretion  and  without  appeal,  avail  himself  of  this  permission  or 
not,  as  he  may  think  fit. 

The  facts  now  found  by  the  Master  and  established  by  the  evidence  are  very 
peculiar,  and  the  following  may,  I  think,  be  stated  to  be  a  correct  summary  of 
them : — 

An  account  was  taken  of  the  assets  and  liabilities  of  the  old  firm,  which  appears 
to  have  been  substantially  correct,  and  the  accuracy  of  which  is  not  now  impeached. 
By  this  it  appears  that  the  assets  amounted  to  £496,766,  2s.  8d.,  and  the  liabilities  to 
£410,782,  7s.  9d.,  leaving  a  surplus  of  £85,983,  14s.  lid.  Of  these  assets,  £444,367, 
16s.  lOd.  consisted  of  debts  due  to  the  firm,  of  which  only  £39,793,  17s.  3d.  were 
secured  by  mortgage,  being  less  than  one-eleventh  part  of  the  total  amount  of  debt ; 
and  even  of  the  part  so  secured  by  mortgage,  £24,793,  being  more  than  three-fifth-, 
was  secured  on  property'  inadequate  to  raise  more  than  £17,000,  so  that,  in  ett'ci-t, 
only  £32,793,  17s.  3d.  of  this  large  amount  of  debt  was  secured  by  mortgage.  Of  the 
total  amount  of  the  debts,  £243,333,  16s.  8d.  were  due  from  planters  and  persons 
connected  with  the  island  of  Jamaica,  and  £179,179,  lis.  5d.  from  the  estate  of  James 
AVedderburn.  This  estate  produced  1000  hogsheads  of  sugar  annually,  which  would 
not  have  produced  a  loan  from  any  merchant  taking  the  consignments,  exceeding 
£50,000.  The  evidence  shews  that  the  laws  prevailing  in  Jamaica  made  it  extremely 
ditticult  speedily  to  realize  a  debt  due  from  any  planter,  and  Mr.  Lewis,  for  [107} 
twelve  years  the  Advocate-General  of  the  island,  states  that  it  was  the  policy  of  the 
laws  of  Jamaica  to  give  the  debtor  as  much  time  as  possible.  The  liabilities  of  the 
concern  were  all  immediately  payable,  and  any  doubt  or  discredit  thrown  on  the  firm 
would  have  produced  an  immediate  attempt  to  enforce  pa3'ment  of  them  all.  In  this 
state  of  things  it  is  obvious  what  would  have  been  the  con.sequence  of  an  attempt  to 
realize  the  assets  of  the  concern  and  to  wind  it  up.  The  evidence  of  all  the  witnesses 
concurs  in  this — that  such  an  attempt  would  have  produced  a  complete  and  disastrous 
insolvency.  Having  carefully  read  and  considered  the  evidence,  I  am  of  opinion  that 
the  Master  has  come  to  a  correct  conclusion,  when  he  finds  "  that  the  ultimate,"  iVc. 
[see  the  passage  stated,  anfr,  page  92] ;  and  again  he  states,  "  That  if  the  aflfairs  of  the 
old  firm,'  &c.     [See  the  passage  stated,  ante,  page  93.] 

I  have  already  observed,  that,  in  this  case,  the  right  to  have  the  testator's  share 
ascertained  by  sale  of  the  assets  and  winding  up  of  the  concern  was  excluded  by  the 
partnership  contract ;  but  if  it  had  existed  and  had  been  enforced,  it  is  plain  to 
demonstration   that    the   Plaintiffs,    instead    of   receiving,    as   they    ultimately   did. 
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£55,101  and  interest,  would  have  been  left,  so  far  as  David  Webster's  partnership 

j  estate  was  concerned,  perfectly  destitute,  and  without  one  shilling.     It  would  not, 

I  therefore,  be  correct  to  say,  in  this  case,  as  it  undoubtedly  is  in  most  cases  where  this 

1  question  arises,  that  the  surviving  partners  kept  the  property  of  the  testator  in  the 

I  trade  and  exposed  it  to  all  the  risk  of  trade  ;  for  here,  not  only  it  incurred  no  risk  from 

the  course  actually  adopted,  but  the  risk  to  be  apprehended  was,  from  the  sudden  or 

1  rapid  attempt  to  eftect  the  realization  of  it.     It  was  observed  by  Lord  Cottenhani, 

[108]  in  his  judgment  (4  Myl.  iV  Cr.  47),  that  it  was  contended  before  him  that  there 

was  no  employment  of  the  testator's  capital,  inasmuch  as  the  capital  of  the  trade 

consisted  only  of  debts  due,  and  his  Lordship  observes,  "  ^^'hy  were  they  not  called 

in,  but  for  the  interest  of  the  survivors,  and  what  enabled  them  to  give  credit,  l)ut 

the  capital  of  the  testator?"     In  an  ordinary  case,  this  remark  would  be  perfectly 

just,  but  now  that  the  facts  are  all  fully  established,  l)y  the  evidence  found  by  the 

Master's  report,  it  is  clear  that  the  debts  were  not  called  in,  as  much  for  the  interest 

of  the  I'laintifls  as  of  the  surviving  partners,  and  that  an}'  attempt  to  do  so,  speedily, 

would  have  been  attended  with  great  loss  and  ultimate  insolvency  of  the  concern. 

In  this  state  of  things,  the  first  question  arises,  how  ought  the  first  inquiry  in  the 
decree  to  be  answered,  viz.,  what  was  the  value  of  the  testator's  interest  in  the 
concern  on  the  1st  of  May  LSOl  ?  It  was  valued  by  the  survivors  in  the  books  at 
£55,101,  2s.  Id.;  it  has  ultimately  realized  that  amount,  with  interest,  not  that  the 
survivors,  in  fact,  made  any  actual  valuation  of  it,  but  thej'  merely  balanced  the 
books,  and  made  out  a  balance-sheet,  on  the  assumption  that  all  the  sums  there 
appearing  were  really  good  and  available.  This  is  shewn  by  many  circum-stances, 
amongst  others  liy  the  item  of  £500  for  bad  debts,  which,  on  such  an  amount  as 
£440,000,  was  clearly  only  imaginary,  and  not  what  they  really  expected  that  the 
deficiency,  on  collecting  the  debts,  would  amount  to. 

In  my  opinion,  this  proceeding  of  the  surviving  partners  amounts  to  this  :  They 
took  this  as  the  value  at  which  they  were  willing  to  take  the  shares  of  the  [109] 
testator,  supposing  themselves  to  have  the  whole  power  in  their  hands  to  call  in  the 
debts  when  and  how  they  thought  tit,  and  to  deal  with  the  debtors  as  they  pleased. 
Had  such  an  arrangement  been  made  with  the  executors  of  the  testator,  not  being 
his  partners,  it  would  have  been  a  good  and  valid  arrangement,  on  the  assumption 
that  full  disclosures  had  been  made  ;  as  it  was,  it  bound  no  one,  and  the  Plaintitt's  are 
entitled  to  say,  either  that  they  will  take  the  value  at  the  amount  put  on  it  by  the 
executors,  or  that  they  will  repudiate  that  value  and  ascertain  what  the  real  value  of 
it  was.  If  they  insist  on  the  real  value,  I  know  no  moile  of  ascertaining  that,  except 
by  referring  to  the  rule  suggested  by  Lord  Eldon,  viz.,  what  it  would  have  produced 
if  the  whole  concern  had  been  then  wound  up,  and  the  as.sets  realized  and  .sold.  In 
this  latter  mode  of  looking  at  it,  I  am  cleai-ly  of  opinion  that  the  share  of  the  testator 
was  worth  nothing  ;  nay,  that  it  was  worth  less  than  nothing,  and  that  no  merchant 
in  the  City  of  London  could  have  been  induced  to  accept  that  share,  coupled  with  the 
corresponding  share  of  the  liabilities. 

If  this  were  a  mere  question  of  ascertaining  the  value  of  the  share,  which  was  to 
be  accounted  for  as  a  gross  sum,  without  any  reference  to  the  profits  subseqtiently 
realized,  I  should  hold  that  the  Plaintitt's  might,  at  theii-  option,  claim  either  what  it 
would  have  produced,  if  then  realized,  or  the  amount  at  which  the  surviving  executors 
were  willing  to  take  it ;  but  in  the  latter  case,  coupled  with  the  conditions  impliedly 
annexed  to  it,  of  peimitting  them  to  deal  with  the  debtors  to  the  concern  in  such 
manner  as  they  thought  fit.  But  the  case  assumes  a  perfectly  distinct  and  se])arate 
aspect,  when  the  value  is  to  l)e  ascertained  for  the  purpose  of  calculating  how  much 
of  the  i)rofits  subsequently  realized  is  to  l)e  attril)uted  to  the  share  of  the  testatoi-,  to 
which,  [110]  by  the  decree,  the  Plaintitt's  are  entitled.  No  doubt  this  would  be  very 
easily  settled,  if  the  total  capital,  that  is,  the  whole  of  the  subject-matter  producing 
))rofits,  is  to  be  taken  at  £S5,it.S3,  14s.  lid.,  the  nominal  l>alance  in  the  books:  and 
that  all  subsei[uent  profits  are  to  be  attril)uted  to  this,  and  to  this  alone.  It  would 
necessarily  follow  that  fifty-five  eighty-sixth  parts  of  the  profits  are  to  be  attributed 
exclusively  to  the  testator's  estate  ;  and  accordingly  this  is  what  the  Plaintifl's  contend 
for,  and  this  might  Vie  the  [)roper  mode  of  ascertaining  the  amount  of  what  they  are 
entitled  to,  if,  at  the  death  of  the  testator,  the  right  existed,  in  the  persons  interested 
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in  his  estate,  of  having  his  share  ascertained  at  that  time  by  a  sale  and  the  winding 
uj)  of  the  concern. 

But  as  this  right  did  not,  in  my  opinion,  exist,  I  must  ascertain  how  much  of  the 
profits,  subsequently  realized  b\-  the  concern,  were  properly  attributable  to  the  actual 
capital  embarked  in  it;  how  much  to  the  coanectioii  in  trade  and  the  reputation 
earned  by  the  house  ;  b\',  in  fact,  all  that  which  constituted  what  is  usually  culled  the 
ijoodwill,  from  all  interest  in  which  the  estate  of  the  testator  was,  by  the  articles, 
excluded.  The  actual  capital  of  the  concern,  apart  from  the  debts  due  to  it,  wa^ 
valued  by  the  surviving  partners,  and  was  taken  by  the  new  firm  at  the  sum  of 
£52,398,  5s.  lOd.,  and  this  valuation  is  not  now  disputed,  the  proportion  of  this 
belonging  to  the  testator  was  the  same  as  of  the  lest,  \'\z.,  fifty-five  eighty-sixths. 
In  addition,  there  were  the  debts  due  to  the  firm,  which,  in  many  cases,  undoul)tedly 
produced  consignments,  which  produced  profits.  The  question  arises,  whether  these 
debts  are  to  be  treated  as  actual  capital  emiiarked  in  the  concern?  I  am  of  opinion, 
looking  at  the  evidence  to  which  I  am  about  to  refer,  that  the  profits  subseiiuentlj' 
realized  [111]  from  this  source  were  properly  attributable  to  the  credit  and  connexion 
of  the  house  in  tiade.  The  surviving  partners  were  obviously  persons  of  great  skill 
and  ability  in  the  management  of  the  business,  they  had  a  large  connexion,  and 
apparently  a  high  reputation  :  by  means  of  this  and  of  expedients  to  which  they 
were  obliged  to  resort,  and  which  shew  the  distress  of  the  firm,  they  were  enabled, 
clearly  with  difficulties  of  no  common  order,  to  preserve  their  credit,  and  to  get  ovei- 
the  embarrassment,  which  pressed  heavily  upon  them  at  the  time  of  the  testator  .s 
death,  and  for  several  subsequent  years.  By  these  means  they  realized  great  profits, 
which  enable  them  to  pay  all  their  liabilities  and  realize  all  their  assets.  In  ray 
opinion  the  profits  were  realized  from  this  source,  and  not  from  the  available  surplus 
of  the  assets.  I  think  that  the  sums  and  the  statements  in  the  balance-sheet  are  not 
actual  values  then  capable  of  being  realized,  Ijut  what  the  executors  stated  as  the 
result  of  the  books,  and  which,  with  time  and  care,  might  be  ol)tained.  In  the  view 
I  am  now  taking  of  this  matter,  the  actual  balance  being  in  favour  of  the  firm  is  not 
material.  Suppo.se  that,  on  taking  the  accounts  as  thev  stood  in  the  books,  there 
had  been  an  actual  deficiency,  could  that  have  varied  the  case  !  would  the  fact  that, 
by  a  proper  estimate  of  the  character  of  the  debts  and  a  proper  allowance  for  bad 
ones,  the  balance  of  liabilities  had  exceeded  the  amount  of  assets  or  the  opposite  by 
£1000,  one  way  or  the  other,  have  varied  the  case  I     I  think  not. 

Assume  this  state  of  things  to  exist :  That,  on  the  death  of  one  partner,  in  a  firm 
possessing  extensive  connections  and  high  reputation,  it  was  found  that  they  had  no 
capital  of  any  description,  except  the  counting-house,  and  that  they  had  lialjilities  to 
a  considerable  amount ;  and  assume  that  the  surviving  partners  were,  notwith-[112]- 
standing  this,  able  to  continue  business,  to  retrieve  their  afiairs  and  realize  large 
profits  for  many  years.  Is  it  not  obvious  that  their  profits  would  be  wholly 
attributable  to  goodwill,  that  is,  to  the  connection  and  reputation  enjoyed  b)^  the 
firm  '  In  the  case  supposed,  the  estate  of  the  deceased  partner,  in  the  absence  of  any 
stipulation  to  the  contrary,  would  be  entitled  to  a  share  of  the  profits,  because  he 
was  entitled  to  a  share  of  the  goodwill,  which  does  not  survive  to  the  continuing 
partners.  But  then  assume  that,  by  the  partnership  articles,  it  was  stipulated  that 
his  interest  in  the  goodwill  should  cease  on  his  death,  could  his  estate,  in  that  event, 
be  held  entitled  to  participate  in  profits  which  were  not  produced  by  his  capital,  for 
he  had  none,  or  by  his  interest  in  the  concern,  for  none  remained  to  him  f 

I  admit  that  it  is  extremely  difficult  to  deal  with  these  cases  by  any  general  rule, 
or  to  lay  down  a  principle  which  shall  be  applicable  to  all,  or  indeed  a  large  class  of 
cases,  and  that  it  is  essential  to  regard  each  on  its  own  merits.  Undoubtedly  there 
may  be  a  large  amount  of  capital  belonging  to  a  deceased  partner  not  consisting  of 
money  or  available  asset.s,  such  as  machinery,  or  the  case  suggested  by  Vice- 
Chancellor  Wigram,  of  a  patent  producing  profits,  which,  although  the  firm  were 
insolvent  at  the  decease  of  the  partnei',  might,  by  reason  of  the  profits  properly 
attributable  to  this,  which  was  his  property,  have  produced  a  large  amount  of  profits, 
to  which  his  estate  would  be  clearly  entitled.  But  none  of  these  would  be  produced 
from  debts  due  to  the  firm.  These,  if  capable  of  being  easily  realized,  would,  no 
doubt,  be  the  same  as  money  ;  but  if,  as  is  proved  to  have  been  the  case  here,  they 
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ivero  incapable  of  being  easily  realized,  they  cannot  be  so  treated  ;  nor  can  I,  in  the 
ilisonce  of  evidence,  assume  that  the  West  India  planters  sent  their  consignments  to 
the  firm  solely  be-[113]-canse  they  were  debtors,  and  that  they  would,  if  no  longer 
in  debt  to  the  firm,  have  transferred  their  consignments  to  another  house. 

Looking  then  at  the  peculiar  circumstances  of  this  case,  and  observing  what  it  is 
that  the  executors  have  done,  I  proceed  to  consider  what  it  was  their  duty  to  do, 
ami  what  are  or  would  be  the  consequences  of  applying,  to  this  case,  the  view 
ciiiitended  for  by  the  Plaintiff:  viz.,  that  this  nominal  surplus  constituted  the  whole 
lit  the  capital  of  the  firm,  and  that  they  are  entitled,  in  consequence,  to  fifty-five 
ity-sixths  of  the  profits  subsequently  realized. 

In  the  first  place,  it  .seems  plain  that  the  testator  could  have  done  nothing,  other 
jthan  what  he  did,  to  preclude  this  question  arising,  unless  he  had  given  his  surviving 
[partners  a  power  to  take  his  interest  in  the  concern  at  any  price  they  pleased  to  fix, 
which  would  have  simply  enabled  them  to  take  the  whole.  He  must  have  known  the 
extreme  risk  and  embarrassment  in  which  the  concern  was  involved.  If  he  had 
appointed  strangers  executors,  the  necessity  of  communicating  the  affairs  of  the 
partnership  to  them  would  probably  have  revealed  their  embarrassments,  and,  if  so, 
would  have  produced  insolvency.  He  accordingly  made  his  surviving  partners 
executors  of  his  will,  probably  to  avoid  this  calamity.  Having  so  done,  what  was  it 
their  duty  to  do !  They  might,  no  doubt,  have  disclaimed  the  trust  and  renounced 
proljate  of  the  will ;  the  effect  of  which,  as  I  have  already  said,  would  have  been  to 
disclose  the  position  of  the  firm,  and  to  have  produced  an  absolute  destruction  of  the 
interests  of  the  Plaintiffs,  as  well  as  of  their  own.  It  is  true  that  they  could  not  buy 
the  shares  of  the  testator  at  any  price,  and  that  such  a  transaction  is  wholly  void,  so 
far  as  any  benefit  to  them  [114]  is  concerned.  It  was  their  duty  to  wind  up  the 
affairs  of  the  old  firm  as  speedily  as  circumstances  would  admit.  But  what  does  that 
mean  .'  Is  one  month  or  one  year  the  limit  to  be  fixed  for  this  purpose,  or  is  the 
time  really  necessary  the  period  to  be  assigned  .'  The  position  in  which  the  firm  was 
placed  did  not  atlmit  of  this  being  done  speedily,  unless  with  ruin  to  all  parties 
concerned  ;  but  does  it  therefore  follow  that  the  executors  were  bound  to  bring  the 
matter  into  Chancery,  and  that,  unless  they  have  so  done,  they  must  account  for  fifty- 
five  eighty -sixths  of  the  profits  made  by  them  for  a  long  series  of  years  .'  If  thev  had 
brought  the  matter  into  Chancery,  it  is  obvious  that  insolvency  would  immediately 
have  followed,  and  that  the  Plaintiffs  would  have  obtained  nothing. 

Again,  assuming  that  the  necessary  or  some  reasonable  time  ought  to  be  allowed 
for  this  purpose,  is  the  mode,  in  which  it  must  be  done,  prescribed,  and  are  the 
surviving  partners,  who,  by  the  articles,  are  at  liberty  to  set  up  for  themselves  in 
business,  or  to  carry  on  the  business  for  their  own  benefit,  precluded  from  doing  so, 
unless  by  surrendering  all  the  profits  they  make !  It  is  obvious,  that  if  the  position 
of  the  firm  could  have  been  communicated  to  the  Court  of  Chancery  at  that  time, 
without  divulging  their  affairs  to  the  pul)lie,  the  Court  would  have  said  that  the 
coiu>e  they  propo.sed  to  adopt  was  that  most  l)eneficial  to  the  infants,  whose  interests 
they  were  bound  to  protect.  In  fact,  if,  after  the  experience  of  what  has  taken  jjlace, 
and  with  the  full  disclosure  of  the  state  of  the  concern  now  before  me,  I  were  now 
required  to  determine  in  what  way  the  old  firm  could  have  been  most  advantageously 
wound  up,  I  should  not  hesitate  in  coming  to  the  conclusion  that  the  mode  adopted 
was  the  oidy  mode  i)y  which  it  could  have  been  accomplished  without  producing  in- 
[115]-solvency.  Kxcept  by  time  and  care,  by  forbearance  and  attention,  the  assets 
of  tile  old  firm  could  not  have  been  realized  without  ruinous  loss,  and,  above  all  things, 
could  not  have  been  realized,  except  by  merchants  carrying  on  the  .same  business  ; 
and  it  is  proved  that  no  other  firm  of  merchants  would  have  adopted  the  business  of 
this  house,  together  with  its  liabilities.  They  did,  in  fact,  in  my  o|)inion,  adopt  the 
only  course  which  could  have  been  adopteil  to  prevent  the  utter  annihilation  of  the 
interest  of  the  infants  inider  the  will  of  the  testator. 

Then  this  <|ueslion  arises — is  it,  under  such  circumstances,  an  imperative  rule  of 
this  Court,  that  one  of  two  things  must  happen  ;  either  that  ruin  shall  be  brought 
upon  the  lYstiiis  qiu'  trust,  by  resorting  to  the  Court  of  Chancery  and  proclaiming  the 
eml)arras.sments  of  the  concern  ;  or  that,  if  the  surviving  partners  ailopt  the  mode 
which  is  proved  to  l)e  the   only  one    by  which    the  affairs  of   the   firm  could   be 
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advantageously  wound  up,  they  must  devote  all  their  labour  and  skill  for  the 
exclusive  advantage  of  the  ccsliiU  (jue  tin.-:/ ;  and  that,  in  addition  to  this,  they  must 
devote  the  goodwill,  their  connection  in  trade  and  their  reputation,  which,  in  the 
circumstances,  was  their  exclusive  property,  for  this  purpose  .'  I  cannot  think  that 
any  such  proposition  is  fairly  deducibic  from  the  authorities. 

I  fully  concur  in  all  the  authorities  on  which  the  decisions  of  Lord  Langdalc  and 
of  Lord  Cottenham  are  founded,  and  I  adopt  all  the  principles  enunciated  by  them, 
but  I  repeat  with  Lord  Eldon  {'l  Kuss.  32.5),  that  the  rule  to  be  applied  must  be 
deduced,  in  almost  every  case,  from  the  particular  circumstances  of  that  case ;  and  I 
have  [116]  arrived  at  the  conclusion,  in  this  case,  that  by  not  realizing  or  rather  by 
not  attempting  to  realize  the  amount  of  the  testator's  share  at  his  decease,  they  ought 
not  to  be  charged  with  the  amount  of  profits  which  they  would  have  been  properly 
chargeable  with,  if  the  X-a.'j.OOO,  at  which  they  valued  his  interest,  had  been  money 
in  their  hands  or  capable  of  easy  realization,  which  they  had  made  use  of  for  the 
purpose  of  their  own  undi\ided  advantage,  and  which  they  had  exposed  to  all  the 
risks  of  trade. 

I  think  it  unnecessary  to  examine  the  authorities  at  any  length  on  this  sul)ject ; 
it  is  sufficient  to  say  that,  in  my  opinion,  they  do  not  compel  the  Court  to  come  to 
the  conclusion  which  is  insisted  upon  by  the  Plaintiffs. 

Ciaivslia;/  v.  Collins  (1-5  Ves.  218  ;  1  Jac.  &  W.  267,  and  2  Kuss.  320),  in  all  the 
reports  of  it,  in  its  various  stages,  certainly  leads  to  no  such  result.  It  was  a  case  in 
which  the  right  existed  in  the  assignees  of  the  partner,  when  bankruptcy  had  dissolved 
the  partnership,  to  have  his  share  ascertained  by  sale,  and  in  that  case  the  (joodwill  did 
not  survive  to  the  continuing  partners.  Many  of  the  observations  of  Lord  Eldon, 
dispersed  through  that  case,  to  some  of  which  I  have  alread}-  referred,  are  most- 
pertinent  to  the  view  I  take  of  this  case,  and  he  expressly  states  that  he  was  surprised 
when  he  found  what  he  was  supposed  to  have  there  decided. 

(Jook  V.  C'ollinc/rii/i/r  (Jacob,  32.5)  was  also  a  case  of  a  similar  description,  where  the 
articles  had  provided  for  a  division  of  the  stock-in-trade  between  the  partners,  and 
[117]  where  a  collusive  sale  had  taken  place  to  one  of  the  executors. 

llrmcn  v.  De  Tactet  (Jacob,  284,  and  4  Kuss.  12G),  and  Featherstonhauijh  v.  Fenwkk 
(17  Ves.  298),  were  cases  of  a  similar  description  to  Cnuvshai/  v.  Collins ;  and  in  Brown 
V.  De  Tastet  Lord  Eldon  gave  an  allowance  for  his  services  to  the  continuing  partner, 
which  he  refused  in  Jlnnlen  v.  Burden  (1  V.  ifc  B.  170),  which  was  the  case  where  the 
continuing  partner  was  executor. 

In  U'ilktt  v.  Blanford  (1  Hare,  2.53),  to  which  I  have  already  referred.  Sir  J. 
Wigram,  in  an  elaborate  and  valuable  judgment,  discusses  the  whole  subject  in  a 
masterly  manner,  which,  in  my  opinion,  has  justly  received  the  sanction  and 
approbation  from  the  Lord  Justice  Turner,  in  the  case  of  Simpson  v.  Chapman  (4  De 
G.  M.  &  G.  171) ;  which  last  case  also  is  confirmatory  of  the  principles  laid  down  in 
the  previous  ones,  and  affords  a  valuable  guide  for  the  application  of  the  rule  of 
liability  to  account  for  profits  subsequently  earned.  The  judgment  in  that  case 
establishes  that  the  lialiility  to  account  for  the  profits  derived  from  the  trade  carried 
on  after  the  death  of  the  testator  must  depend,  in  the  absence  of  contract,  upon  the 
nature  of  the  trade,  the  mode  of  carrying  it  on,  the  capital  employed,  the  state  of  the 
account  between  the  partnership  and  the  deceased  partner,  and  the  conduct  of  the 
parties  after  his  death,  and  that  all  these  may  materially  affect  the  rights  of  the 
parties.  Above  all,  it  is  to  be  borne  in  mind  that  all  these  things  may  be  regulated 
by  contract  between  the  partners  themselves. 

[118]  Unless,  therefore,  I  am  bound  by  the  terms  of  the  decree,  I  am  of  opinion 
that,  applying  these  tests  to  the  facts  of  this  case,  the  liability  to  account  for  the  profits 
subset luently  earned  to  the  extent  claimed  by  the  Plaintiffs  does  not  attach. 

The  next  question  is,  am  I  compelled,  by  the  decree  which  has  been  made  in  this 
case,  to  give  to  the  Plaintiffs  fifty-five  eighty-sixths  of  the  profits  which  have  been 
realized,  together  with  the  annual  growth  thereon,  by  means  of  yearly  rests,  in  respect 
of  such  shares  not  being  withdrawn  ?  I  am  of  opinion  that  I  am  not.  The  decree 
directs  the  accounts  to  be  taken  of  the  estate  of  the  testator,  and  of  the  partnership,  up 
to  1st  May  1801,  which  was  a  matter  of  course  in  any  view  of  the  case.  It  then 
proceeds  to  direct  an  inquiry  of  what,  on  the  1st  of  May  1801,  was  the  value  of  the 
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testator's  interest  in  the  concern.     This  also,  I  think,  decides  nothing  with  respect  to 

this  point,  because,  in  anj^  view  of  the  case,  the  Plaintiffs  were  entitled  to  have  this 

iii(|uired  into,  for  no  valuation  or  taking,  at  any  price,  by  the  surviving  partners, 

could  bind  the  Plaintiffs.     The  next  is  the  only  direction  in  the  decree  which  points 

to  this  subject.     It  directs  the  account  to  be  taken  of  the  profits  of  the  trade,  as  the 

s;iiiie  have  since  been  carried  on  by  the  successive  firms,  together  with  an  inquirj-  of 

what  had  been  applied  for  the  benefit  of  the  testator's  estate,  and  the  amount  of 

}  capital,  from  time  to  time,  employed  in  the  firms  respectively.     The  decree  contains 

'  no  declaration  that  the  Plaintiffs  are  entitled  to  participate  in  the.se  profits,  in  any 

I  proportion  or  to  any  extent.     It   seems  to   have  left  the  whole  matter  for  future 

adjudication,  and  the  observations  of  Loid  Cottenham,   in  his  reported    judgment 

(4  Myl.  &  Cr.  54),  seem  to  point  only  to  his  view  [119]  of  the  necessity  of  ascertaining 

the  fact.s,  before  any  future  adjudication  of  the  i-ights  of  the  parties  could  be  made. 

That  this  was  Lord  Langdale's  view,  when  on  the  exceptions  to  the  Master's  report, 
he  had  occasion  to  consider  the  effect  of  the  decree  made  at  the  hearing,  is  shewn  by 
the  judgment  he  then  pronounced.  He  treated  the  special  circumstances  connected 
with  the  carrying  on  of  the  trade,  and  the  position  of  the  firm,  as  a  part  of  the  defence 
of  the  Defendants  ;  that  is,  their  defence  against  the  claim  of  the  Plaintiffs  to  partici- 
pate in  the  profits  made  by  the  successive  firms.  He  repeatedly  refers  to  his  desire 
to  have  all  the  facts  before  him,  in  order  to  be  able  to  decide  the  questions  before 
him.  He  undoubtedly  states  that  the  inquiry  in  the  decree  is  directed  upon  the 
foundation  of  a  right  in  the  Plaintiffs  to  participate  in  the  profits  :  but  he  seems  to 
suggest  that  this  was  on  the  assumption  that  the  capital  of  the  testator  was  employed 
for  the  purpose  of  carrying  on  this  trade,  and  that  it  was  the  substantial  source  of  the 
profits  earned  ;  and  accordingly,  he  arrives  at  a  conclusion,  which  is,  at  least,  unusual 
in  this  Court — that  of  allowing  exceptions  to  a  Master's  report,  because  he  had  not 
exercised  his  discretion,  in  stating  specially  the  circumstances  which  affected  the 
position  of  the  firm  and  the  continuance  of  the  trade. 

I  think,  therefore,  that  if  the  participation  in  the  profits  is  concluded  by  the  decree, 
the  extent  of  that  participation  in  the  profits  subsequently  made  is  a  matter  left 
wholly  open  to  be  now  decided. 

I  am  also  of  opinion  that  it  now  appears,  and,  as  I  believe  for  the  first  time, 
certainly  in  any  authoritative  form,  that  the  capital  possessed  by  the  firm,  on  the 
[120]  decease  of  the  testator,  was  very  inconsideralile,  and  that  the  principal  source 
from  whence  the  subsequent  profits  of  the  trade  were  derived  was  the  (louihnll. 

This  point  does  not  seem  to  have  been  urged  at  the  hearing,  nor,  indeed,  could  it 
properly  have  been  then  brought  forward.  In  the  reports  of  this  case,  the  arguments 
of  counsel  are  omitted  altogether  before  Loid  Langdale,  and  very  imperfectly  given 
before  Lord  Cottenham  ;  but  in  the  judgments  of  Lord  Langdale  and  of  Lord  Cotten- 
ham, it  does  not  appear  that  the  Court  directed  its  attention  to  the  provisions  con- 
tained in  the  articles  of  partnership  on  this  subject,  nor  could  it,  I  think,  have  formed 
a  proper  topic  for  discussion,  until  it  had  been  ascertained  what  the  facts  were, 
which  shewed  the  real  state  of  the  firm  and  whence  the  subsequent  profits  had  been 
derived. 

That  this  is  a  most  material  ingredient  appears  from  the  cases  to  which  I  have 
been  referred.  It  is  specially  noticed  by  Yice-Chancellor  Wigram,  in  his  judgment  in 
IFilhtt  \.  Blanfonl  (1  Hare,  '270).  "Again  (he  .says),  the  whole,  or  the  substantial 
part,  of  a  trade  may  consist  in  ijiiiidmll,  leading  to  renewals  of  contract  with  old  connec- 
tions. In  such  a  case,  it  is  the  i<lentical  source  of  profit  which  operates  both  before 
and  after  dissolution  ;  and  this  appears  to  me  (he  observes)  to  be  the  groundwork  of 
Lord  Kldon's  reasoning  in  Conk  v.  ViilUniinliie."  Here  the  Vice-Chancellor  is  speaking 
of  a  case  where  the  ijiiiKlwiU  awrv'wtn  :  and  so  speaking,  he  observes,  that  as  it  produces 
the  protit.s,  the  deceased  partner's  estate  is  entitled  to  that  share  of  them  which  corre- 
sponds to  his  share  in  the  goodwill.  The  converse  exactly  holds  true,  that  where  the 
goodwill  do(!s  not  survive,  the  deceased  partner's  estate  is  entitled  to  no  share  of  the 
[121]  profits  derived  from  this  .source.  The  mni'hviU  was,  in  my  opinion,  in  the  present 
case,  if  not  the  sole  source  of  profit,  at  least  so  substantial  a  jMirt  of  it,  that  the 
amount  of  profit  to  be  attributed  to  the  ships,  the  lease  of  the  counting-house,  the 
goods  and  (Jovcrnment  funds  (see  ante,  p.  9"J),  which  were  the  only  availal)le  capital. 
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sink  in  comparative  insignificance,  and  would  piobaljly  not  exceed  in  amount  the 
interest  paid  on  the  .£55,100,  at  which  the  testator's  share  was  valued. 

I  regret  much  the  great  delay  which  has  occurred,  and  the  great  expense  occasioned 
by  this  suit,  and,  above  all,  I  regret  that  the  repeated  suggestions  of  Lord  Langtlale 
and  Lord  Cottenham,  advising  the  parties  to  compromise  their  ditl'erences,  has  not 
been  acted  upon  ;  but  having  to  adjudicate  on  the  whole  matter  before  me,  the  facta 
being  now  first  brought  before  the  Court  in  a  clear  and  authentic  form,  1  am  liound 
to  deal  with  the  case  in  the  manner  I  consider  most  in  accordance  with  the  doctrines 
and  rules  of  equity,  regardless  of  the  consequences.  Having  regard  to  all  the  circum- 
stances of  the  case,  to  the  peculiar  difficulties  in  which  the  executors  and  surviving 
partners  were  placed,  from  the  position  and  embarrassment  of  the  firm — having  regard 
to  what  was,  at  the  death  of  the  testator,  most  for  the  interest  of  the  re.slttis  que  Irud 
under  his  will,  and  considering  that  it  now  appears,  that  they  adopted  the  only  cour.se 
which  could  be  usefully  taken  for  this  purpose,  and  that  it  was  essential  for  this 
purpose  that  they  should  themselves  carry  on  the  trade,  I  should,  I  say,  having 
regard  to  all  these  circumstances,  have  hesitated,  even  if  the  partnership  articles  had 
been  silent,  whether  the  rule,  entitling  the  cfsluis  qm:  intd  to  a  participation  in  the 
profits  sub.sequently  realized,  was  strictly  applicable  to  this  case,  liut  even  if  this 
were  so,  having  [122]  regard  to  the  articles  of  partnership,  which  provide,  that  tli  ' 
goodwill  of  the  trade  shall  survive  to  the  surviving  partner,  from  and  after  the  Ul 
day  of  May  "next  after  the  decease  of  the  testator,  and  having  regard  to  all  the  other 
circumstances  to  which  I  have  referred,  I  am  of  opinion  that  this  is  not  a  case  in 
which  the  Plaintiffs  are  entitled  to  participate  in  the  profits,  made  by  the  subsei|uent 
carrying  on  of  the  trade  by  the  successive  firms,  so  far  as  those  profits  are  attril)utable 
to  the  goodwill  and  connection  in  trade  of  the  old  firm  ;  and  that  their  share  in  that 
portion  of  the  profits  in  which  they  would  be  entitled  to  participate,  cannot  be 
estimated  higher  than  what  has  already  been  covered  by  the  payment  of  the  interest 
on  the  amount  at  which  the  share  of  the  testator  had  been  valued. 

I,  at  one  time,  considered  that  it  might  be  proper  to  direct  an  inquiry,  to  ascertain 
how  much  of  the  profits  subse(iuently  realized  by  these  firms  was  properly  attributable 
to  the  ffoijilmll,  and  that  the  evidence  of  merchants  might  possibly  be  useful,  in  assist- 
ing the  Court  in  coming  to  something  like  a  proximate  result ;  but  on  rcHection  and 
reperusal  of  the  evidence,  I  doubt  whether  more  light  could  be  thrown  on  that  subject 
than  what  is  already  given  by  the  testimony  of  the  merchants  who  have  been 
examined.  (Jn  consideration  of  that  testimony,  I  have  come  to  the  conclusion  that, 
substantially,  all  the  profits  subsequently  realized  are  attributable  to  this  source,  and 
that,  so  far  as  my  judgment  is  concerned,  the  Plaintiffs  could  derive  no  benefit  from 
such  an  inquiry,  which  I  have,  therefore,  thought  fit  to  abstain  from  directing. 

I  have,  as  I  have  already  observed,  taken  the  general  view  of  the  whole  case, 
rather  on  further  directions  than  on  the  particular  exceptions.  With  regard  to  the 
ex-[123]-Geptions,  I  think  it  unnecessary  to  go  through  them  in  detail.  Generally, 
I  agree  with  the  Master  in  all  his  findings,  and  I  am  disposed  to  disallow  all  the 
exceptions.  On  the  first  and  important  one,  as  to  the  value  of  the  testator's  interest 
on  the  1st  of  May  1801,  which  the  Master  has  found  at  the  amount  at  which  the 
executors  took  it,  I  do  not  see  how  the  Master  could  have  come  to  any  different 
result.  I  have  already  stated  the  difterent  views  in  which  that  question  of  value 
might  be  regarded,  viz.,  the  value  at  which  the  executors  and  surviving  partners  were 
willing  to  take  it,  and  the  value  of  it  in  the  market  and  a  sale.  In  the  former  sense, 
it  was  worth  to  the  surviving  partners,  and  they  made  it  realize  that  amount ;  in  the 
latter  sense,  it  was  worth  nothing.  I,  at  one  time,  felt  disposeil  neither  to  allow  nor 
disallow  that  exception  ;  but,  on  the  whole,  I  think  it  desirable  to  let  the  Master's 
report  stand  as  it  does. 

It  follows,  from  all  I  have  said,  that  the  Plaintiffs'  exception,  contending  that  the 
value  of  the  share  of  the  testator  David  Webster,  on  the  1st  of  May  1801,  was 
£57,833,  Is.  2d.,  instead  of  £55,101,  Is.  2d.,  cannot  in  my  opinion  be  sustained.  I 
shall,  therefore,  confiim  the  Master's  report  ^iimpUri/i'r,  disallowing  all  the  exceptions 
on  l)oth  sides,  having  endeavoured  to  state  fully  the  views  I  take  of  this  case,  and 
proceeding,  as  I  do,  on  the  general  merits  of  the  case,  deducible  from  the  facts  before 
me,  apart  from  any  technical  rules  or  distinctions. 
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!  The  result  will  be,  that  I  shall  overrule  all  the  exceptions  of  both  Plaintiffs  and 
defendants;  that  on  the  further  directions,  I  shall  make  a  declaration  that,  having 
regard  to  all  the  circumstances  of  this  case  now  appearing  upon  the  Master's  report, 
he  Plaintitts  are  not  entitled  to  participate  in  the  profits  made  of  the  [124]  trade,  as 
;,he  same  have  been,  from  time  to  time,  carried  on  by  the  successive  firms  of  Wedder- 
i3urn  &  Co.,  Wedderburn,  Colville  iV  Co.,  Cohille,  Wedderburn  A;  Co,  and  Colville 
i<!  Co.,  to  any  greater  extent  than  the  amounts  already  paid  or  accounted  for  to  them 
in  respect  of  interest  on  the  sum  of  £5.5,101,  at  which  the  share  of  the  testator 
David  Webster  was  estimated. 

I  shall  give  no  costs  of  the  exceptions,  and  no  costs  of  the  suit. 

It  will  be  understood,  from  what  I  have  said,  that  I  do  not,  in  coming  to  the 
:onclasion  I  luive  expressed,  intend  in  the  slightest  degree,  to  infringe  on  the  rules 
of  the  Court,  relative  to  the  liability  to  account  for  subsequent  profits,  which  attaches 
to  executors  who  carry  on  trade  with  their  testator's  assets,  or  that  of  a  surviving 
partner,  who  carries  on  business  with  the  capital  of  a  deceased  partner.  The  circum- 
stances of  this  case  are  most  peculiar,  and  I  found  ray  decision  on  them  alone,  and  I 
have  the  satisfaction  to  consider,  that  my  judgment  will,  in  all  probability,  undergo 
the  careful  revision  of  a  superior  tribunal,  which  will  correct  any  errors  into  which 
I  may  have  inadvertently  fallen.  I  have,  however,  taken  a  long  time  to  reflect  upon 
my  judgment,  and  I  have  considered  the  case  in  various  points  of  view,  and  under 
many  difficult  aspects,  and  it  is,  with  a  sincere  desire  to  carry  into  effect  the  principles 
of  equity,  and  to  do  justice  between  the  parties,  and  in  the  belief  that  I  have  done 
so,  tiiat  I  have  pronounced  this  decision. 

Note. — The  Plaintiffs  appealed  to  the  Lords  Justices,  but  the  suit  was  compromised 
(December  1856.) 

[125]     Cle(;<;  i\  Edmox.son.     Jjn-il  16,  1856. 

[See  8.  C.  8  De  G.  M.  i\;  G.  787  ;  44  E.  K.  593  (with  note).     See  Elmer  v.  Creaseij, 

1873,  L.  R.  9  Ch.  72.] 

The  Plaintiffs  and  Defendants  were  partners  in  a  colliery,  the  lease  of  which  expired 
in  1846.  The  Defendants  gave  notice  to  dissolve  at  the  expiration  of  the  old 
lease,  and  they  obtained  a  renewal  to  themselves.  The  Plaintiffs  insisted  that 
they  were  entitled  to  participate  in  the  new  lease,  and  stated  facts  in  support  of 
that  equity.  The  Defendants,  by  answer,  denied  the  Plaintiffs'  right,  and  declined 
to  set  out  the  accounts  of  the  subsequent  profits  of  the  colliery,  or  to  produce  the 
documents  subsequent  to  the  dissolution,  which,  they  said,  did  not  tend  to  shew 
the  Plaintiffs'  right  to  a  decree,  until  the  Plaintiffs  had  established  some  right  in 
the  new  partnership.     Held,  that  they  were  bound  to  answer  and  to  produce. 

Where  the  Defendant,  neither  pleading  nor  demurring,  answers  the  bill,  he  must 
answer  fully  ;  but  there  are  exceptions  to  the  rule,  as  where  the  Defendant  sets  up 
a  distinct  and  independent  title  in  himself,  which,  if  established,  will  destroy  the 
Plaintifl''s  title.  In  that  case  he  is  not  bound  to  produce  or  .set  out  any  documents 
which  he  swears  establish  his  own  title,  and  do  not  establish  that  of  the  Plaintiff. 
Cases  where  the  discovery  would  subject  the  Defendant  to  penalties  and  forfeitures 
are  also  exceptions  to  the  rule. 

The  expression,  "tending  to  make  out  the  Plaintiff's  title,"  mean.s,  his  title  to  the 
relief  which  he  seeks  by  his  bill. 

(I'uestions  of  insufficiency  of  answer  and  production  of  documents  rest  on  the  same 
grounds,  and  must  be  dealt  with  in  the  same  way. 

The  facts  of  this  case  were  very  complicated,  but  the  following  stiitement  is 
sufficient  for  the  purpose  of  explaining  the  decision,  which  is  merely  one  of  pleading 
and  practice. 

The  Plaintiffs  and  Defendants  were  interested  in  some  leasehold  collieries,  which 
were  worked  upon  the  terms  of  articles  of  partnership,  dated  the  13th  of  February 
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1818.  By  these  articles  the  partnership,  in  working  the  collieries,  was  to  continue 
(luring  the  remainder  of  the  lease,  of  which  about  fifteen  years  were  unexpired.  The 
articles  contained  an  agreement  "  between  all  the  parties,  that  in  ease  any  one  or 
more  of  them  should,  at  or  previous  to  the  expiration  of  the  said  term  of  fifteen 
years,  obtain  or  procure  any  fresh  or  renewed  lease  of  all  or  any  of  the  mines,  seams 
and  beds  of  coals  or  collieries  within  the  said  township  of  Cliviger,  such  lea.sc,  and 
all  interest,  benefit  and  advantages  to  arise  or  accrue  therefrom,  should  belong  to  and 
be  enjoyed  bj*  all  and  [126]  every  of  the  parties  thereto,  their  respective  executors, 
administrators  and  assigns,  in  such  shares  and  propoitions  as  were  thereinbefore 
expressed." 

The  partners  worked  the  collieries,  and  having,  during  the  fifteen  years,  obtained 
a  renewal,  they  continued  to  work  the  collieries,  which  were  managed  by  .lames 
CoUinge,  on  behalf  of  all  parties,  who  was  paid  a  salary  for  his  services. 

On  the  6th  of  Jul\'   1846,  shortly  before  the  expiration  of  the   principal   lease! 
(29th   September  1846),  the  Defendants  gave   the  Plaintifi's  notice  to  dissolve  the 
partnership  on  the  30th  of  September  1846.     On  the  L'9th  of  September  1846  the 
whole  stock  of  the  collieries  was  sold  by  auction,  and  purchased  principally  by  the 
Defendants. 

On  the  11th  of  December  l.'^lfi  the  Defendants  (in  pursuance  of  arrangements 
made  with  the  lessor  on  the  11th  of  December  1846)  obtained  a  new  lease  of  the 
collieries.  They  continued  to  work  the  same  and  made  a  considerable  profit.  The 
Plaintiffs,  by  this  bill,  sought,  in  substance,  to  participate  in  the  benefits  of  the  new 
lease,  and  the  profits  of  the  working  of  the  collieries.  (See  Clegrj  v.  Fishwirl,  1  Mac 
ifc  Gor.  294,  and  1  Hall  it  Twells,  390.)  It  alleged,  that  previous  to  the  expiration 
of  the  old  lease,  the  renewal  was  a  matter  of  consideration  amongst  the  parties,  and 
that  it  had  been  agreed  by  all  parties  consulted  that  it  was  expedient  to  obtain  a 
new  lease.  It  alleged  that  applications  had  been  made  to  the  les.sor,  who  was  not 
unwilling  to  grant  a  renewal,  and  a  promise  was  obtained  from  him  of  the  grant  of  a 
[127]  new  lease,  as  soon  as  some  preliminary  arrangements  with  his  superior  laTidlord 
could  be  perfected. 

The  bill  alleged  that  the  Defendants  had  previously  formed  a  scheme  to 
appropriate  the  new  lease  to  their  own  use,  and  exclude  the  Plaintifts  therefrom,  and 
that  such  transactions  were  in  violation  of  their  duties  toward  such  parties,  as  well 
under  the  articles  as  independent  of  them,  and  was  a  fraud  on  the  parties  sought  to 
be  excluded. 

It  alleged  that  the  Defendants  had  in  their  possession  books  and  papers,  kc, 
"connected  with,  mentioning,  referring  or  relating  to  the  matters  therein  mentioned, 
which  they  refused  to  produce." 

The  bill  prayed  declarations  that  the  renewed  lease  was  subject  to  the  articles  of 
1818,  that  the  dissolution  was  not  binding,  that  the  Plaintiffs  were  entitled  to  share 
in  the  partnership,  and  it  prayed  for  an  account  of  the  machinery,  &c.,  and  of  the 
profits  of  the  mines  and  other  consequential  relief. 

The  18th  interrogatory  asked  for  an  account  of  the  profits  of  the  mines,  "since 
the  transactions  of  the  year  1846,"  and  for  accounts  in  writing,  shewing  the  divisions 
of  profits  and  the  existence  of  undivided  profits.  The  24th  and  25th  interrogated  as 
to  the  possession  of  documents,  and  required  a  schedule  thereof. 

The  Defendants  denied  the  Plaintiffs'  right,  and,  in  answer  to  the  18th  interroga- 
tory, "submitted  that  they  were  not  bound  to  answer  the  18th  interrogator}',  until 
the  Plaintiflfs  had  established,  and  which  they  denied,  that  they  had  some  right  or 
interest  in  the  new  partnership.'  They  admitted  they  had  made  profits,  and  they 
[128]  said,  "That  to  state  such  account  of  profits  as  were  re((uired  by  the  18th 
interrogatory  would  involve  great  labour  and  expense,  and  the  dissection  of 
voluminous  accounts,  extending  over  many  years,  relating  to  matters  in  which,  the\' 
submitted,  the  Plaintifts  had  no  interest  whatever." 

As  to  the  books  and  papers  they  referred  to  their  affidavits  made  on  the  subject, 
under  the  15  \-  16  Vict.  c.  86,  s.  18,  and  insisted  that  they  were  not  bound  to 
produce  those  in  the  second  part  of  the  first  schedule,  believing  that  they  did  not 
"  tend  to  shew  the  Plaintifts'  right  to  a  decree  in  this  suit,  hut  related  exclusivelj-  to 
matters  in  which,  they  submitted  and  insisted,  the  Plaintifts  had  no  interest."     In 


22BEAV.  129.  CLEGG   V.    EDMONSON  1057 

their  affidavit  they  said,  they  wore  advised  and  believed,  that  those  documents  would 
not  assist  the  Plaintiffs  in  making  out  their  title  to  the  decree  prayed  by  their 
bill,  inasmuch  as  they  related  exclusively  to  the  business  since  the  year  iJ^-tG, 
and  in  which  they  detiied  that  the  Plaintiffs  had  any  interest  whatever,  and  which 
documents  contained  no  entries  whatever  relating  to  any  business  transactions  prior 
to  the  29th  day  of  Soptemher  184(5.  And  they  submitted  that  the  Plaintiffs  were 
not  entitled  to  the  production  thereof,  until  they  had  established  (and  which  they 
denied)  that  they  had  some  interest  in  the  lease  or  the  workings  of  the  said  collieries. 

The  case  came  on  upon  exceptions,  and  by  arrangement,  as  to  the  right  to 
production. 

Mr.  li.  Palmer  and  Mr.  Little,  for  the  Plaintiff's.  The  Defendants  have  neither 
pleaded  nor  demurred  to  the  bill ;  they  have  undertaken  to  answer,  and  the  rule  is 
perfectly  settled,  that  if  a  Defendant  answers  at  all,  [129]  he  must  answer  fully  ; 
Mu:.arrcdo  v.  Maitlawl  (3  Mad.  66).  He  cannot,  by  denying  the  Plaintiff's'  title  to 
relief,  escape  the  discovery.  Adams  v.  Fixhtr  (3  Myl.  &  Cr.  526),  was  a  case  of 
production  and  not  of  discovery,  and  has  not  been  followed  ;  Swinburne  v.  Nekon  (16 
iteav.  416) ;  and  see  JFhUtler  v.  IFiyneji  (8  Price,  1). 

In  Anmi.  v.  Harrison  (4  Mad.  252),  "a  bill  was  filed  stating  a  partnership,  and 
praying  an  account.  The  Defendants,  by  their  answer,  denied  the  partnership,  and 
refused  to  set  forth  any  account.  Exceptions  were  taken  to  the  answer  for 
insufficiency  in  not  having  set  forth  the  accounts.  The  Vice-Chancellor  said  :  That 
point  is  settled.  If  a  Defendant  answers,  he  must  answer  fully.  They  should  have 
pleaded." 

Secondly.  It  cannot  be  said  that  the  discovery  is  immaterial,  for  the  Plaintiffs 
may  at  the  hearing  adopt  the  accounts  so  given,  and  then  take  a  decree  on  the 
footing  of  the  accounts  rendered  by  the  answer,  thus  avoiding  the  necessity  of  a 
reference  to  take  the  accounts.  This  appeals  from  Eaire  v.  Teed  (15  "Ves.  372).  There 
the  bill  was  for  the  profits  of  a  privateer  ;  the  Defendant  admitted  the  original  title 
of  the  Plaintiff',  but  insisted  on  a  sale  by  the  Plaintifi'  to  the  Defendant  on  the  12th 
of  June  1.S05.  The  L>cfendant  gave  an  account  of  the  prizes  captured  down  to  that 
period,  but  insisted  that  he  was  not  bound  to  set  forth  an  account  as  to  the 
subsequent  period,  during  which  the  Plaintiff  was  not  an  owner  ;  but  it  was  held  he 
was  bound  to  answer.  Lord  Kldon  observed  (15Ves.  378):  "Generally  (admitting 
there  are  exceptions)  the  practice  of  this  Court  requires  that  the  bill  anil  the  answer 
should  form  a  record  upon  which  a  [130]  complete  decree  may  be  made  at  the 
hearing.  If,  for  instance,  this  Plaintifi"  i.s  a  part-owner  of  the  ship,  he  has  a  right  to 
an  answer  that  will  enable  him,  if  a  certain  sum  is  admitted  to  be  due,  to  obtain  a 
decree  for  that  sum,  if  he  is  satisfied  with  that,  and  does  not  desire  an  account." 
That  is  precisely  the  present  case  and  governs  it. 

So  in  Jl'liite  V.  irHliaiiis  (8  Ves.  194),  Lord  Eldon  observes  :  "It  is  not  sufficient 
for  the  trustees  to  refuse  to  give  information  by  their  answer,  farther  than  to  enable 
the  Plaintifi"  to  go  into  the  Master's  office  ;  and  it  is  not  enough  that  the  answer 
gives  a  ground  for  an  accomit  in  the  Master's  office,  and  that  the  Plaintifi'  is  enabled 
to  go  there.  I  am  clearly  of  opinion  that  is  not  enough  ;  but  they  are  bound  to  give 
the  best  account  they  can  by  their  answer ;  referring  to  books,  &c.,  sufficiently  to 
make  them  part  of  their  answer." 

They  also  referred  to  ll'i'dderhurn  v.  IVeddei-hnii  (2  Keen,  732,  note) ;  Moiiice  v. 
Swahij  (2  Beav.  5U0). 

Mr.  Selwyn  and  Mr.  Roxburgh,  for  three  Defendants;  and 

Mr.  Uoupul!  and  Mr.  (iifi'ard,  for  a  fourth  Defendant,  who  had  severed  in  his 
defence.  We  admit  that  when  a  Defendant  answers  he  must  answer  fully  ;  but 
the  real  question  is,  what  is  a  full  answer  f  There  must  bo  and  is  some  limit  to  the 
di.scovery  to  which  a  Plaintifi'  is  entitled.  It  must  be  material  to  the  title  of  the 
Plaintifi',  and  tend  to  assist  him  in  obtaining  a  decree.  In  ll'nrul  v.  Ilitehings  (3  Beav. 
504),  it  was  held  that  the  rule  that  where  a  Defendant  sub-[131]-mit8  to  answer  he 
must  answer  fully,  does  not  apply,  where  the  matter  of  discovery  is  inmiaterial  to 
the  relief  sought  by  the  bill.  The  accounts  caiuiot  assist  in  making  out  the  Plaintirt''s 
right  to  a  decree,  and  they  must  be  subse(|uently  taken.  In  matters  of  this  sort 
the  Court  exercises  a  discretion.  As  to  the  discretion  of  the  Court  in  such  cases, 
K.  v.— 34 
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Lord  Redesdale  observes  (p.  312,  4th  ed.) :  "Where  a  discovery  is  in  any  degree 
connected  with  the  title,  it  should  seem  that  a  Defendant  cannot  protect  himself,  by  t 
answer,  from  making  the  discovery  :  an<i  in  the  case  of  an  account,  required  wholly  1 
independent   of  the   title,   the   Court   has  declined   laying  down   any  general   rule, 
deciding  ordinarily  upon  the  circumstances  of  the  particular  case."     If  there  were  no 
discretion  by  a  mere  allegation  of  partnership,  skilfully  supported  by  other  facts  so 
as  to  prevent  a  plea  or  demurrer,  the  whole  of  the  voluminous  accounts  of  a  banker 
or  merchant  might  be  insisted  on  by  a  mere  stranger.     In  /(!<•(//«  v.  Goodman  (2  Cox, 
282),  it  was  held,  that  "a  Defendant  need  not  set  forth  an  account  of  the  transactions 
of  a  trade,  in  which  the  Plaintiff  pretends  to  have  been  a  partner,  if  there  is  a  clear 
denial  of  the  partnership."     The  Chief  Baron  said  :  "  Vou  are  not  entitled   to  an    i 
account  unless  there  be  a  partnership,  and  your  position  is  much  too  wide.     At  that    I 
rate,  if  an  utter  stranger  were  to  file  a  bill  against  Child's  shop  alleging  a  partner- 
ship, it  could  not  be  sufficient  to  deny  that  any  such  partnership  existed.     There  may 
be  cases  where  the  Court  will  reciuire  an  account,  although  the  principal  point  in  the    ( 
bill  is  denied,  but  not  in  a  case  like  this."     This  Court  will  not,  at  this  stage  of  the    j 
cause,  allow  a  Defendant  to   be    hampered    by  setting   forth    long   and    expensive 
accounts,  which  may  turn  out  to  be  of  no  use,  and  may  be  required  for  the  mere 
purpose  of  oppression. 

[132]  In  Th'  Marquis  of  Doner/al  v.  Sleivart  (3  Vesey,  446)  it  was  held  that  "  the 
answer  need  not  set  forth  an  account,  where  the  ground  upon  which  it  is  prayed  is 
denied ;  as  where  the  bill  charged  a  dealing  in  pictures  by  commission,  and  the 
answer  denied  that ;  and  stated  that  the  Defendant  sold  them  to  the  Plaintiff"  in  the 
course  of  his  trade  :  and  Lord  Loughborough  observed  (3  Vesey,  447):  "  The  price 
given  is  no  criterion  of  the  value  of  any  commodity  ;  but  especially  not  upon  a  dealing 
in  pictures.  I  should  open  every  trademan's  books  in  London  if  I  was  to  compel  this 
account,  upon  the  allegation  that  he  was  dealing  by  commission.  The  answer 
positively  denies  this  species  of  dealing  that  would  entitle  you  to  an  account  in  the  real 
cost  of  the  pictures.  Till  you  establish  that  I  should  think  it  very  dangerous.  The 
question  upon  a  partnership  has  been  decided  in  the  case  of  Sir  Jame.s  Cockhurn  v.  Sir  j 
Laivrente  Dunda.%  where  the  Defendant  denied  the  partnership."  I 

In  the  case  of  The  AttorMy-General  v.  T/iompson  (8  Hare,  106)  it  was  held  that  the  j 
"  Plaintitt'  is  not  entitled  to  discovery  of  documents,  the  right  to  the  possession  or  > 
inspection  of  which  is  not  necessary  to  the  proof,  and  is  only  consequential  upon  the 
existence  of  the  title  he  claims,  that  title  not  being  admitted."  The  Vice-Chancellor 
Wigram  says  (8  Hare,  112) :  "It  must  be  shewn  that  the  document  is  of  a  character 
that  it  will  or  may  give  a  discovery  of  the  case  or  a  portion  of  the  case  without  proof 
of  which  the  Plaintiff  cannot  have  a  decree." 

In  Stainton  v.  Cliadimrk  (3  Mac.  &  Gor.  .575)  it  was  held  that  "  where  discovery  is 
sought  in  relation  to  matters  in  which  the  Plaintiff  has  no  interest,  but  as  consequential 
or  result-[133]-ing  from  character  or  title  denied  by  the  answer,  and  not  otherwise 
appearing  on  the  record,  the  Plaintiff  has  no  equity  entitling  him  to  di.scovery." 
Lord  Truro,  after  going  very  carefully  through  the  facts  of  the  case,  laj's  down,  in  i 
very  clear  terms,  the  principle.  He  says  (3  Mac.  &  Gor.  584) :  "  There  is  no  doubt  I 
that  where  a  discovery  is  sought  in  relation  to  matters  in  which  the  Plaintiff  has  no 
right  or  interest,  but  as  consequential  or  resulting  from  a  character  or  title  attaching 
to  the  Plaintiff,  if  such  right  and  character  is  denied  by  the  answer,  and  does  not 
otherwise  appear  on  the  record,  the  Plaintiff'  has  no  equity  entitling  him  to  the 
discovery." 

It  is  clear  from  the  observations  of  Lord  Cottenham  in  Adams  v.  Fuher  (3  Myl.  & 
Cr.  544)  that  he  did  not  consider  a  Plaintiff'  entitled  to  the  production  of  documents 
where  his  title  was  denied,  and  the  documents  did  not  support  that  title. 

Lord  Redesdale,  alluding  to  this  point,  says  (p.  312)  :  "Thus,  to  a  bill  stating  a 
partnership,  and  seeking  an  account  of  transactions  of  the  alleged  partnership,  the 
Defendant  by  his  answer  denied  the  partnership,  and  declined  setting  forth  the  account 
required,  insisting  that  the  Plaintiff'  was  only  his  servant ;  and  the  Court,  conceiving 
the  account  sought  not  to  be  material  to  the  title,  overruled  exceptions  to  the  answer, 
for  not  setting  forth  the  account." 

Sir  James  Wigram  refers  to  the  same  point.     He  says  (Wigram  on  Discovery, 
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2(1  cd.  p.  221):  "First.  Suppose  the  bill  to  state  certain  transactions  in  trade  which 
had  in  fact  been  carried  on  by  the  Defendant,  and  to  allege  (untruly)  that  the 
Plaintirt'  was  a  partner  with  the  Defendant  in  those  transactions.  [134]  Suppose, 
further,  the  bill  to  contain  a  charge  that  the  Defendant  had  in  possession  books  and 
papers  relating  to  the  transactions  in  question,  and  that,  if  the  same  were  produced, 
the  truth  of  the  Plaintiff's  allegation  as  to  the  partnership  would  thereby  appear. 
Shall  the  Defendant,  by  answer  admitting  the  trading  transactions,  but  denying  the 
partnership,  be  compelled  to  produce  his  books  and  papeis  relating  to  his  private 
transactions,  because  the  Plaintifl"  has  alleged  that  they  will  evidence  his  case  1 "  He 
subsequently  refers  to  a  defence  to  such  a  bill  by  plea,  accompanied  by  an  answer,  and 
observes  (Wigiam  on  Discovery,  223):  "If  an  answer  be  necessary,  the  nature  and 
e-xtent  of  that  answer  must  be  the  same,  whether  the  defence  bo  made  by  demurrer, 
plea  or  answer.  It  follows,  therefore,  that  unless,  in  such  cases,  the  Defendant  be 
permitted  by  answer  to  demand  the  judgment  of  the  Court,  whether  he  should  give 
the  discovery  or  not,  he  must  be  wholly  without  the  means  of  defending  himself, 
although  the  PlaintiH'  might  have  no  right  to  the  discovery  objected  to." 

"  In  the  example  first  suggested,  that  of  an  alleged  partnership  denied  by  the 
answer,  the  Plaintiff'  is  supposed  to  seek  discovery  in  support  of  the  case  upon  which 
he  founded  his  title  to  relief.  No  reported  case  suggests  itself  to  the  author  precisely 
applicable  to  the  e-xample  proposed ;  but  he  submits  without  any  hesitation  that  the 
Defendant  would  not,  in  such  a  case,  be  compelled  to  produce  documents  relating  to 
his  transactions  in  trade  before  the  hearing."     (Wigram  on  Discovery,  224.) 

The  present  suit  is  so  framed  as  not  to  be  open  to  a  demurrer,  and  the  complexity 
is  such  that  it  would  be  impossible  to  plead  to  it.  Seeing  that  the  Defendants  are 
[135]  compelled  to  answer,  and  the  utter  inutility  of  the  accounts  in  order  to  support 
the  Plaintiff's'  case  at  the  hearing  ;  the  Court,  in  the  exercise  of  its  discretion,  ought 
not  to  allow  them  to  be  insisted  on  at  this  stage  of  the  cause. 

By  the  38th  Order  of  August  1 84 1  (Ordines  Can.  17.0)  a  Defendant  may,  by 
answer,  protect  him.self  from  giving  discovery. 

The  case  of  Anon.  v.  Harrison  (4  Mad.  252)  is  very  shortly  reported.  There  must 
have  been  a  charge  in  the  bill,  which  is  adverted  to  in  some  of  the  cases,  that  the 
production  of  the  account  would  make  out  the  fact  in  dispute,  viz.,  the  partnership. 

They  cited  The  Marquis  of  J)me(/al  v.  Stewart  (3  Ves.  446) ;  Fhetijis  v.  Canei/ {4  Ves. 
107)  ;  iri'l>ster  V.  Thrtlfal!  (2  Sim.  k:  St.  190)  ;  Lancaster  v.  Evors  (1  Phillips,  349). 

They  also  contended  that  the  facts  shewed  that  the  dissolution  was  valid  and 
effectual,  and  that  the  Plaintiff's,  after  the  great  laches,  could  not  maintain  the  claim 
to  participate  in  the  profits  of  a  mining  concern,  which  was  of  an  uncertain  and 
perilous  nature.  On  this  they  cited  Norwai/  v.  Uoioe  (19  Ves.  158);  J'reiulerr/ast  v. 
lurton  (1  Younge  &  C.  (C.  C.)  98) ;  Senhouse  v.  ChrUtian  (19  Beav.  356,  note). 

TnK  M.x.sTKii  OF  THE  lioi.i.s  [Sir  John  Komilly].  In  this  case  I  am  of  opinion 
that  the  Defendants  must  answer  this  bill.  I  shall  not  go  at  all  into  the  con  [136]- 
sideration  of  whether  the  Plaintiff's  will  be  entitled  to  any  decree  at  the  hearing  of 
this  cause,  or  into  any  question  with  respect  to  lapse  of  time,  or  the  particular  facts 
of  this  case  upon  which  the  Defendants  found  their  defence,  further  than  as  they  bear 
upon  the  question  whether  the  Defendants  are  bound  to  answer  the  bill  or  not. 

It  is  a  general  priticiple  that  a  Defendant  who  answers  must  answer  fully.  That 
is  admitted  to  be  a  general  principle  ;  and  therefore  it  lies  upon  a  Defendant  to  shew 
that  his  particular  ease  comes  within  some  exception  to  that  gencial  rule.  When  a 
Defendant  does  not  demur  to  a  bill,  he  ma}^  be  taken  to  admit  that  if  all  the  facts 
which  are  alleged  in  the  bill  are  jjroved,  as  there  alleged,  and  nothing  shewn  to 
displace  the  etfect  of  them,  the  Plaintiff'  will  be  entitled  to  some  relief.  So  al.so,  if  he 
dispute  the  ca.se  of  the  Plaintiff'  by  the  intnxluction  of  a  single  fact,  or  by  separate 
facts  leading  to  one  general  issue,  then  the  proper  defence  to  make  is  by  plea  ;  l>ut  if 
he  answer,  the  rule  is  that  he  must  answer  fully.  It  is  ailmilted  that  there  are  many 
exceptions  to  that  rule  ;  and  the  question  is  whether  this  case  comes  within  any  of 
those  exceptions.  One  very  common  exception  is  where  the  Defendant  sets  up  a 
distinct  title  in  himself,  totally  independent  of  the  title  of  the  Plaintiff',  and  which,  if 
established  by  evidence,  will  destroy  the  title  of  the  Plaintiff".  In  such  a  case,  he  is 
not  bound  to  produce  or  set  out  any  documents  which,  as  he  swears,  establish  his  own 
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title,  and  do  not  establish  the  title  of  the  Plaintiff.  There  is  a  great  number  of  cases, 
no  doubt,  in  which  the  Plaintiff  states  that  there  are  documents  in  the  Defendant's 
possession  which  establish  the  Plaintiff's  title  ;  but  if  the  Defendant  swear  positively 
that  those  documents  do  not  relate  to  the  title  of  the  Plaintiff,  but  that  they  [137] 
establish  the  title  of  the  Defendant,  the  Court  gives  credit  to  the  allegation  in  the 
answer,  and  the  Defendant  is  not  bound  to  produce  those  documents.  I  state  those 
cases  because  I  adhere  to  the  observations  I  made  in  Swinhorne  v.  Xelsm  (IG  Bear. 
416),  that,  in  my  opinion,  questions  of  exceptions  to  answer  and  of  production  of 
documents  rest  on  the  same  grounds,  and  that  they  must  be  dealt  with  in  the 
same  way. 

There  are  other  cases,  but  it  is  uiniecessary  for  me  to  go  through  them  ;  one 
exception  is  this,  where  the  answer  would  subject  the  Defendant  to  particular  penalties 
or  forfeitures  ;  that  is  also  an  objection  which  maybe  taken  by  answer.  (See  //'(/' 
V.  rarker,  ante,  p.  57.) 

The  case  which  arises  here  is  this  :  a  title  is  set  up  in  the  Plaintiffs  which  is  denied 
by  the  Defendants,  it  is  then  said  that  the  title  being  denied  by  the  Defiindants, 
the  Plaintiffs  are  not  entitled  to  any  of  the  relief  consequent  upon  that  denial,  nor 
are  they  entitled  to  any  discovery  except  such  as  shall  aid  in  making  out  their  title. 
There  is  a  good  deal  of  obscnrit}'  in  the  cases  as  to  what  is  meant  by  "  making  out  the 
Plaintiff's  title."  I  apprehend  it  means  the  title  to  the  relief  which  he  seeks  l)y  this 
bill.  In  the  ordinary  ca.se  of  a  Plaintiff  coming  against  the  person  in  possession  of  an 
estate,  alleging  that  the  owner  last  seised  died  intestate,  and  left  the  Plaintiff  his  heir 
at  law,  if  the  Defendant  denies  that  the  Plaintiff  is  his  heir,  he  is  not  bound  to  set 
forth  any  of  the  deeds  or  papers  in  his  possession,  which  shew  his  title  to  the  property, 
provided  he  is  prepared  and  able  to  support  his  resistance  to  the  production  of  those 
documents,  by  swearing  that  they  in  [138]  no  respect  make  out  the  title  or  heirship 
of  the  Plaintiff'.     That  is  an  ordinary  case. 

In  the  case  of  a  partner.  Lord  Kedesdale,  in  the  passage  which  Mr.  lioupell  has 
cited  to  the  Court,  says  "  that  the  Court  has  declined  laying  down  any  general  rule, 
deciding  ordinarily  upon  the  circumstances,"  that  is,  on  the  facts  of  the  particular 
case.  And  a  passage  has  been  cited  by  Mr.  Giffard,  from  Sir  James  Wigram's  book 
(pp.  221,  224),  in  which  I  am  fully  disposed  to  concur,  namely,  that  if  a  Plaintiff 
were  to  file  a  bill  against  a  certain  person  carrying  on  trade,  alleging  a  partnership 
and  asking  for  the  accounts,  and  the  Defendant  denied  the  partnership  altogether,  and 
at  the  same  time  said  that  the  accounts  did  not  shew  any  partnership  whatever,  he 
might  be  able  to  protect  himself  as  well  by  answer  as  by  plea. 

But  the  present  appears  to  me  to  be  very  distinct  from  that  case.  In  the  first 
place,  this  is  not  a  case  in  which  the  partnership  is  denied,  that  is  to  say,  the  original 
partnership ;  but  on  the  contrary,  the  original  partnership  is  admitted.  If  the 
answer  here  had  said,  "  the  Plaintiffs  never  were  partners  in  the  carrying  on  of  this 
mine,  and  they  never  had  anything  to  do  with  it,  but  were  mere  strangers  to  the 
whole  transaction,  and  we  have  no  documents  or  papers  in  our  possession  to  shew  the 
contrary  in  any  respect  whatever,"  then  I  am  disposed  to  think  that  the  case  would 
have  arisen  which  is  stated  in  Sir  James  Wigram's  book,  and  which,  in  fact,  is  what 
has  been  principally  argued  at  the  Bar  on  behalf  of  the  Defendants,  with  great 
ability  and  very  strenuously,  but  which,  in  my  opinion,  does  not  arise  in  the 
particular  facts  of  this  case.  In  this  case,  the  original  partnership  being  admitted,  if 
that  is  not  dissohed,  the  whole  of  [139]  the  trade  which  has  since  been  carried  on 
has  been  so  cai-ried  on  for  the  benefit  of  the  persons  who  are  partners. 

Then  it  is  said  that  the  partnership  has  been  put  an  end  to,  under  such  circum- 
stances as  do  not  entitle  the  Flaintifl'  to  be  treated  as  a  partner  or  as  a  cestui  que  truat,  in 
respect  of  the  business  carried  on  subsequently  to  a  particular  period.  The  business 
has  never  been  intermitted,  as  I  understand  from  the  statement  on  both  sides  :  the 
business  has  been  carried  on  from  the  time  when  it  is  admitted  that  the  Plaintiff's 
were  partners  continuously  down  to  the  present  time.  The  Defendants  however 
allege  that  at  a  particular  time  the  right  of  the  Plaintiffs  ceased,  and  the  profits  of 
the  trade  belonged  exclusively  to  the  Defendants.  That  is  a  case  for  them  to  establish 
by  evidence,  and  if  they  had  said,  we  have  in  our  possession  certain  documents  which 
establish  our  case,  but  do  not,  in  any  respect,  assist  the  case  of  the  Plaintiffs,  that 
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light  be  a  reason  why  I  should  not  require  the  Defendants  to  produce  what  was 
lerely  the  evidence  requiied  to  support  their  case  at  the  hearing  of  the  cause. 

[t  is  to  be  observed  that  a  considerable  distinction  exists  in  these  cases.     I  may 

it-  1  to  one  in  the  matter  of  tithes,  which,  according  to  ray  recollection,  is  one  of  the 

1-  ^  that  Lord  Redesdale  refers  to.     If  a  person  file  a  bill  for  an  account  of  the 

iliiiary  tithes  to  which  the  rector  would  as  of  right  be  entitled,  the  Defendant  is 

■uuiid  to  set  out,  not  only  an  account  of  the  lands,  but  an  account  of  the  tithes,  and 

t  i-i  not  sufficient  for  him  to  deny  the  title  of  the  Plaintifts  (see  lllddler  v.  JFif/w//,  S 

'rice,  1) ;  but  if  the  title  to  the  tithes  is  not  a  matter  of  common  right,  [140]  but 

ilepends  upon  a  particular  custom,  such  as  tithes  of  fish  or  rabbits,  then  the  same  rule 

lloes  not  apply  ;  but  a  denial  of  the  right  of  the  Plaintiff  puts  him  upon  the  necessity 

!if  establishing  his  right,  and  it  is  not  incumbent  upon  the  Defendant  to  set  out  the 

ame  account  of  tithes.     According  to  my  recollection  that  distinction  is  taken  by 

jord  Redesdale  in  his  book  upon  this  subject. 

It  is  to  be  ol)served,  therefore,  that  this  is  not  a  case  in  which  the  original  title  to 
•elief  of  the  Plaintiffs  is  denied,  but  in  which  a  separate  and  distinct  title  is  set  up 
or  the  purpose  of  shewing  that  the  right  of  the  Plaintiffs  stopped  at  a  particular 
jeriod  :  therefore,  in  my  opinion,  this  is  not  a  case  in  which  authorities  can  be  referred 
;o  (if  such  authorities  exist,  and  are  not  overruled  at  the  present  day)  for  the  purpose 
)f  shewing  that  a  denial  of  the  Plaintiffs'  title  constitutes  a  right  in  the  Defendant  to 
.vithhold  any  information  of  the  sut)ject.  This  is  not  a  denial  of  the  title  of  the 
Plaintifts,  but  an  assertion  of  something  which,  at  a  particular  period,  concludes  and 
iisplaces  an  admitted  title  in  the  Plaintifts,  and  which  is,  therefore,  perfectly  distinct 
rom  that  class  of  cases  which  have  been  referred  to. 

If  necessary  to  refer  to  them,  I  think  that  it  would  be  difficult  to  distinguish  this 
:ase  from  L'mvr  v.  IWd  {!'}  Ves.  372),  to  which  this  case  bears  a  strong  resemblance 
n  many  respects,  although  they  are  perfectly  distinct  with  respect  to  the  subject- 
natter. 

It  is  then  contended  that  the  Plaintiffs  are  not  entitled  to  this  discovery,  because 
t  will  be  immaterial  at  the  hearing  of  the  cause,  and  that,  therefore,  the  Defendants 
141]  may  resist  the  production  of  the  information.  But  what  I  understand  by  that 
s  such  a  case  as  Jl'ehster  v.  Threlfall  (2  Sim.  &  St.  190),  where  whatever  information 
.'ou  give  by  the  answer,  it  can,  in  no  degree,  assist  the  Plaintifts  in  obtaining  a  decree 
It  the  hearing.  But  this  case  does  not  fall  within  that  principle,  because,  assuming 
ihat  the  Plaintiff,  at  the  hearing  of  the  cause,  proves  the  existence  of  the  partnership 
ind  the  amount  of  his  share,  and  that  he  thereby  establishes  his  title  to  the  relief 
vhich  he  seeks,  he  may  be  entitled  to  say,  "I  will  take  a  decree  for  the  amount  of 
)ri)fits  admitted  bv  the  Defendants,  without  taking  the  account ;  "  or  he  may  find  by 
.he  answer,  the  amount  of  profits  so  small  that  it  may  not  be  worth  his  while  to 
H'oceed  with  the  suit.  That  cannot  be  stated  to  be  immaterial  to  the  Plaintiffs'  case  : 
he  ob.servation  of  Lord  Eldon  in  the  case  of  Hour  v.  Tred  (15  Yes.  372),  expressly 
neets  this  particular  point,  on  the  principle  that  the  Court  is  desirous  of  giving 
lomplete  relief  at  the  time  when  it  pronounces  the  decree  in  the  first  instance  ;  for  an 
iccount  is  only  directed,  because  the  Court  finds  its  inability,  upon  the  evidence  before 
t,  to  give  complete  relief.  In  many  cases  the  Court  has  that  power,  as  in  the  case 
)f  a  creditor  who  proves  his  debt  at  the  hearing  against  the  executors  who  admit 
issets,  in.  which  case  the  creditor  is  entitled  to  decree  at  once,  without  the  expense  or 
rouble  of  going  through  the  accounts. 

The  Defendants  have  failed  in  satisfying  me  that  it  would  not,  under  an}'  circum- 
tances,  be  possible  to  give  that  relief  on  the  present  occasion.  I  admit  the 
mprobability,  in  a  case  of  this  descriyition,  of  giving  such  relief ;  Init  in  looking  at 
ases  of  this  nature  and  deciding  [142]  them  upon  i)rinciple,  I  must  consider,  not  the 
ixtent  of  probability,  but  whether  it  is  not  possible  for  the  Court  to  give  such  relief, 
rhe  I'laintitt'  states  what  is  the  amount  of  his  share  ;  I  assume  for  this  purpose,  as  I 
im  bouiul  to  do,  that  he  establishes  at  the  hearing,  what  the  amount  of  his  interest 
s,  and  who  are  the  other  persons  interested,  and  that  then  he  shews,  by  the  answer 
if  the  Defendants,  the  amount  of  profits  whicli  have  been  made:  he  may  then  sa}', 
'  I  will  take  my  proportion,  whatever  it  may  be,  at  once,  and  the  other  persons 
nterested   may   then   either  accede   to   that  amount  or  take    the  acconnls."      The 
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Plaintiffs  might  then  take  their  share  of  what  the  Defendants  were  willing  to  admit 
was  the  amount  of  profits  they  made. 

I  am  of  opinion,  therefore,  that  this  is  a  case  in  which  the  Defendants  are  bound 
to  give  the  information  which  is  required  by  the  bill,  and  also  to  produce  the 
documents  mentioned  in  the  particular  schedule.  ^ 

Note. — Upon  appeal  to  the  Lords  Justices,  it  was  arranged  that  notice  of  motio^^ 
for  a  decree  should  be  given.     (.5th  June,  iy.")6.) 

[143]    /"  )■'■  TnK  NonwicH  Y.\HN  Company.     Ex  parte  Bignold. 
Mail  1,  2,  3,  2,\  31,  1856. 

[S.  C.  25  L.  J.  Ch.  601  ;  2  Jur.  (N.  S.)  940  ;  4  W.  K.  619.     See  In  re  Profes.<imal  Life 
Assntrance  Company,  1867,  L.  K.  3  Eq.  682.] 

Directors  of  a  trading  company  incurred  a  large  debt  to  the  bankers  beyond  the 
subscribed  capital.     Held,  that  they  were  entitled  to  be  repaid  by  the  company  by    ; 
means  of  a  call,  with  simple,  but  not  compound,  interest,  or  with  rests  as  charged   ! 
by  the  bankers. 

Some  of  the  clauses  in  a  public  company's  deed  of  settlement  are  directory  and  some 
imperative.  A  deviation  in  the  former  may  be  sanctioned  and  confirmed  by  a 
general  meeting  of  shareholders,  but  the  latter  cainiot,  unless  with  the  assent  of 
every  individual  shareholder. 

By  the  deed  of  settlement  of  a  joint  stock  company,  all  cheques  on  the  bankers  were 
to  be  signed  by  three  directors.  Held,  that  this  was  directory  and  not  imperative, 
and  therefore,  that  the  directors  were  entitled  to  be  allowed  any  sums  drawn  from 
the  bankers  by  cheques  not  properly  signed,  if  boTid  fide  applied  for  the  purposes  of 
the  trade. 

Absent  members  of  a  company  held  affected  by  the  information  furnished  by  the 
directors  at  a  general  meeting,  and  bound  by  the  proceedings,  as  to  matters  within 
its  competence.  | 

This  case  came  before  the  Court,  on  appeal  from  the  Master's  certificate. 

The  Solicitor-General  (Sir  R.  Bethell)  and  Mr.  Cole,  in  support  of  the  motion. 

Greenwood's  case  (3  De  G.  M.  &  Gor.  459) ;  Bank  of  Australada  v.  Breillut  (6  Moore, 
P.  C.  C.  152);  Ex  parte  Chippendale,  In  re  German  Mining  Company  (4  De  G.  M.  it 
Gor.  19). 

Mr.  Koupell,  Mr.  K.  Palmer  and  Mr.  Busk,  for  the  official  manager,  and  repre- 
senting the  contributories. 

RothiveU  V.  Humphreiis  (1  Esp.  406) ;  lie  The  Nwvnch  Yarn  Company  (13  Beav.  426) ; 
Ex  parte  Boidiomts  (8  Ves.  540) ;  Sa7tdilun>ls  v.  Marsh  (2  B.  &  Aid.  673) ;  Fisher  v. 
Tayler  (2  Hare,  218);  Dickinson  v.  Falpi/  (10  B.  &  C.  128);  Tredwen  v.  Bourne  (6  M. 
&  W.  461);  Hau'tai/ne  v.  Bmrne  (7  M.'&  W.  595)  ;  Haacken  v.  Bourne  (8  M.  &  AV. 
703) ;  llicketts  v.  Bennett  (4  C.  B.  G86)  ;  Bramah  v.  Roberts  (3  Bing.  N.  C.  963) ;  Green- 
wood's case  (3  De  G.  M.  &  Gor.  459) ;  Gillan  v.  il/w-[144]-/i<wi  (1  De  G.  *  Sm.  421); 
In  re  Jf'orcester  Corn  Exchange  Company  (3  De  G.  M.  &  Gor.  180);  Brenjergast  v. 
Turton  (1  Y.  &  C.  C.  C.  98) ;  Morqan's  case,  In  re  Vale  of  Neath,  d'c.  Company  (1  Hall 
&  Tw.  320,  and  1  Mac.  &  Gor.  225) ;  Bank  of  Avstrahsia  v.  Breillat  (6  Moore,  P.  C. 
C.  152) ;  Ex  parte  Chippendale,  In  re  The  German  Mininq  Compami  (4  De  G.  M.  &  Gor. 
19) ;  Pott  V.  Bevan  (1  Car.  &  Kir.  335) ;  Bennett's  case  (5  De  (r.  M.  &  Gor.  284). 

"The  Master  of  the  Koll.s  reserved  judgment. 

May  31.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  case  came  before 
me  on  appeal  from  the  Master's  certificate,  regulating  the  rights  as  between  them- 
selves, of  the  directors  of  the  Norwich  Yarn  Company,  and  their  co-proprietors. 

The  company  was  projected  and  set  on  foot  in  the  year  1833,  by  several  of  the 
influential  inhabitants  of  the  City  of  Norwich.     Their  principal  object  seems  to  have   , 
been  to  relieve  the  distress,  which  at  that  time  afflicted  the   poor  of  that  city,  by   j 
opening  to  them  the  means  of  employment,  by  the  establishment  of  an  extensive   I 
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manufacture  for  converting  wool  into  yarn  ;  and  for  this  purpose,  their  design  was  to 
r.iise  £30,000  by  three  hundred  shares  of  £100  each. 

The  affairs  and  conduct  of  the  company,  and  the  liability  and  rights  of  the  pro- 
pi  ietors,  were  regulated  and  prescribed  by  a  deed  of  the  ■2d  of  August  183-1. 
Although  chanty  had  a  large  share  in  the  motives  for  the  establishment  of  this 
company,  the  profitable  invest-[145]-ment  of  money  was  not  disregarded  ;  and  it  is 
assuredly  a  principle  inseparable  from  this,  as  from  all  similar  undertakings,  that  the 
piil>lic  benevolent  and  charitable  object  will  fail,  unless  the  private  and  profitable 
line  be  also  accomplished.  They  are  in  fact  inseparable,  and  unless  the  company  be 
SI.  rstablished  and  conducted  as  to  become  profitable  to  the  proprietors,  it  is  likely, 
if  not  certain,  in  the  end,  to  aggravate  rather  than  allay  the  particular  evil  it  was 
intended  to  remove.  Unfortunately,  the  skill  with  which  this  company  was  con- 
stituted did  not  eijual  the  benevolence  of  the  motives  which  projected  it.  It  was 
provided,  by  one  of  the  clauses  of  the  deed  (102),  that  no  person  should  be  a  director 
who  had  any  practical  knowledge  of  the  manufacture  about  to  be  established  ;  though 
the  primary  object  of  the  scheme  was  to  employ,  and,  for  this  purpose,  to  instruct  in 
the  business,  the  poorer  inhabitants  of  the  City  of  Norwich,  where,  at  that  time,  no 
such  business  seems  to  have  been  carried  on ;  and  who  were  consequently  ignorant  of 
the  process  by  which  such  a  manufacture  was  conducted.  The  result  of  an  under- 
taking established  on  such  principles  might  easily  have  been  foreseen.  It  struggled 
on  with  increasing  difficulties  for  sixteen  years,  till  at  last,  in  the  year  1850,  it  was 
wound  up,  by  order  of  this  Court,  under  the  statute,  in  a  state  of  insolvency.  The 
whole  of  the  original  capital  was  gone,  and  a  debt  of  £32,000  contracted  with  the 
East  of  England  Banking  Company,  the  bankers  of  the  company.  The  property  of 
the  company  has  been  sold  for  £17,000,  and  of  this,  the  sum  of  £12,000,  or  there- 
abouts, alone  remains  towards  paying  this  debt  to  the  bankers,  assuming  it  to  be 
applicable  to  this  purpose. 

Under  the  winding-up  orders,  the  bankers  claimed  to  be  creditors  for  this  amount 
against  the  company  ;  the  [146]  Master  disallowed  their  debt.  On  appeal  to  Lord 
Langdale  (13  Beavan,  426),  he  expressed  no  opinion  on  the  point,  but  directed  the 
bankers  to  bring  an  action  at  law,  and  entered  a  claim  but  not  a  proof  of  debt,  in  the 
meantime,  to  abide  the  result  of  the  action.  This,  on  appeal  to  the  Lords  Justices, 
was  affirmed  ;  and  one  of  their  Lordships  expressed  an  opinion  that  on  the  evidence 
then  before  them,  if  compelled  to  come  to  a  conclusion,  he  should  have  concurred  with 
the  Master.  The  bankers  commenced  an  action  accordingly,  but  on  reflection,  finding 
that  there  was  no  doubt  as  to  the  individual  liability  of  the  directors,  or  of  their 
capacity  to  pay,  they  abandoned  the  action  against  the  company,  and  enforced  their 
demand  against  the  directors  ;  the  result  of  which  has  been  that  the  claim  of  the 
bankers  against  the  company  has  been  expunged,  and  the  directors  have  paid  or  given 
security  for  the  debt  to  the  banking  company,  and  put  themselves  in  the  same  situation 
as  if  they  had  ailvanced  this  money  for  the  purposes  for  which  it  was  applied.  In  this 
state  of  things,  the  directors  applied  to  the  Master  to  make  a  call  on  their  co- 
proprietors,  in  order  to  reimburse  them  what  they  have  paid,  or  have  rendered  them- 
selves liable  to  pay,  to  the  banking  company.  The  co-proprietors,  on  the  other  hand, 
seek  to  throw  the  whole  debt  on  the  directors,  and  to  divide  the  surplus  of  the  money 
arising  from  the  sale  of  the  partnership  property  between  themselves,  in  proportion 
to  their  subscriptions. 

The  Master  has  made  his  certificate,  refusing  to  make  any  call  on  the  co-proprietors 
to  relieve  the  directors,  but  permitting  them  to  apply  the  surplus  money  arising  from 
the  sale  of  the  partnership  property  in  discharge,  as  far  as  it  will  extend,  of  their 
payment  or  liability  to  [147]  the  bankers.  Both  parties  object  to  the  Master's 
deci-sion,  and  cross-motions  to  vary  his  certificate  have  been  given  and  argued  before 
me  immediately  liefore  the  close  of  the  last  term.  Both  motions  involve  the  same 
questions,  and  have  been  argued  as  one  ;  indeed,  the  cross-motion  of  the  co-proprietors 
is  rather  in  the  nature  of  defence,  to  prevent  the  directors  from  succeeding  in  enforcing 
a  contribution  from  them. 

The  first  motion,  on  behalf  of  the  directors,  insists  on  their  right  to  contribution. 
The  cross-motion,  by  their  co-proprietors,  insists  that  the  whole  debt  due  to  the  bankers 
must  bo  borne  by  the  directors  themselves,  and  that  the  surplus  money  arising  from 
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the  sale  of  the  property  of  the  partnership  ought  to  be  divided  amongst  them,  and 
not  retained  by  the  directors,  or  ap])bed  by  them  in  discharge  of  the  sums  they  have 
already  paid  or  secured  to  the  bankers.  Assuming  that  the  money  advanceil  has 
been  applied  liond  Jidf,  for  the  purpose  of  the  partnership,  primd  facii-  the  directors 
would  l)e  entitled  to  have  the  amoinit  repaid  to  them. 

The  ground  on  which  the  proprietors  found  their  defence  to  the  claim  of  the 
directors  is  two-fold  : — 

First,  they  contend  that,  according  to  the  partnership  articles  or  deed  of  lid  August 
1S34,  the  lialjility  of  the  shareholders,  as  between  each  other,  is  limited  to  the  amount 
subscribed,  and  that  if  the  directors  have  spent  more,  they  have  thereby  acquired  no 
right  to  contribution  from  their  co-proprietors  beyond  their  original  subscriptions. 

Secondly,  they  contend  that  the  conduct  on  the  part  of  the  directors,  in  the 
management  and  carrying  on  of  [148]  the  concern,  disentitles  them  to  any  contribu- 
tion. Their  conduct,  it  is  alleged,  was  in  violation  both  of  the  express  and  of  the 
implied  contract  on  which  the  partnership  was  founded  ;  that  is,  that  the  conduct 
of  the  directors  was  contrary  to  the  provisions  of  the  partnership  articles  or  deed 
regulating  the  affairs  of  the  company,  which  was  the  express  contract ;  and  that  it  was 
also  so  negligent,  reckless  and  improvident  and  even,  to  some  extent,  fraudulent  in 
matters  not  expressly  provided  for  in  the  partnership  articles,  but  which  are  regulated 
by  the  general  scope  and  object  of  such  a  partnership  and  the  rule  of  law  applicable 
to  such  matters  (all  of  which  constitute  tiie  implied  contract  under  which  all  such 
partnerships  are  conducted),  as  to  disentitle  the  directors  to  any  contribution  or  claim 
against  their  co-proprietors,  in  respect  of  the  debt  incurred  by  them  to  the  bankers. 

The  directors  take  issue  on  these  facts  ;  they  deny  that  their  conduct  was  contrary 
to  the  written  contract  by  which  the  company  was  formed,  and  they  deny  that  they 
were  guilty  of  any  misconduct  in  the  management  of  the  concern,  which,  they  say, 
was  carried  on  by  them  hoiui  Jide,  in  the  best  way  they  could  for  the  interest  of  the 
proprietors.  But  were  it  otherwise,  they  allege  that  their  mode  of  conducting  it  was 
fully  laid  before  the  general  meetings  of  the  proprietors,  and  sanctioned  and  approved 
by  them,  and  that  the  co-proprietors  are  bound  therebv. 

In  answer  to  this,  the  proprietors  allege  that  full  disclosure  of  the  state  and  cir- 
cumstances of  the  concern  was  not  made  to  the  proprietors  generally,  or  to  any 
general  meeting  ;  but  that  important  facts  were  suppressed  or  concealed  :  and  that 
even  if  such  disclosure  had  been  made,  it  lay  not  within  the  competency  of  [149]  a 
general  meeting  to  bind  the  absent  proprietors  in  such  matters  :  that  all  the  proprietors 
of  the  company  were  bound  by  the  provisions  of  the  deed,  that  they  relied  on  the 
contract  therel)y  entered  into,  and  that  no  majority  could  bind  a  minority  in  such 
matters. 

These  matters  were  fully  discussed  before  me.  The  evidence  was  read  and  com- 
mented upon  on  the  1st,  2d  and  3d  of  this  month,  but,  at  my  suggestion,  the 
Holicitor-General  postponed  his  reply,  because  I  was  desirous,  before  I  heard  any  reply 
from  him  in  this  case,  to  read  and  consider  more  carefully  in  private  than  I  was  able 
to  do  in  public,  the  deed  of  constitution  of  the  company,  and  the  evidence  adduced  on 
each  side  :  having  now  had  this  opportunity,  I  have  come  to  certain  conclusions  which 
supersede  the  necessity  of  calling  upon  the  Solicitor-General  for  a  reply  ou  any  part 
of  the  subject,  except  that  which  relates  to  compound  interest.  These  conclusions  I 
am  about  to  express. 

The  first  question  is  the  construction  of  the  deed,  as  regards  the  extent  of  the 
liability  of  the  shareholders.  I  shall  presently  have  to  consider  the  provisions  of  the 
deed  with  reference  to  the  conduct  of  the  directors,  but  the  first  question,  which 
depends  upon  whether  the  liability  of  each  proprietor  to  contribute  is  or  is  not  limited 
to  the  amount  subscribed  by  him  is  whollj'  independent  of  the  question  which  arises 
as  to  the  misconduct  of  the  directors.  It  is  argued  (in  my  opinion  with  perfect 
correctness)  that  if  several  persons  unite  together  in  a  joint  undertaking  or  partner- 
ship, and,  in  doing  so,  contract  between  them.selves  that  no  one,  except  the  managers, 
shall  be  liable  beyond  a  given  amount,  this,  although  of  no  effect  as  regards  strangers, 
is  a  perfectly  valid  and  binding  provision  limiting  the  liability  gf  the  shareholders  as 
between  themselves  ;  and  that  it  is  not  in  [150]  the  power  of  any  majority  of  the 
shareholders  to  bind  a  minority  of  them  to  any  alteration  of  this  provision.     I  concur 
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in  that  argument.  I  am  of  opinion  (whatever  may  be  the  invalidity  of  such  a  pro\nsion 
a.s  regards  third  persons,  strangers  to  the  concern,  dealing  with  it),  that  as  regard.s 
the  partners  themselves,  and  between  them,  it  is  binding  ;  and  further,  that  it  is  of 
the  essence  of  the  contract  between  them  ;  and  that  no  minority  or  single  member  of 
the  company  or  partnership  can  l)e  deprived  of  the  benefit  of  this  provision,  without 
his  own  express  consent  to  the  variation  or  altandonment  of  it. 

This,  in  fact,  is  all  that  is  decided  in  the  case  of  Gilhin  v.  Mori'Uon  (1  De  G.  &  Sm. 
421),  and  more  particularly  in  that  of  the  Worcester  Corn  Exchange  Company  (3  De 
G.  M.  iV;  Gor.  180).  It  remains  to  be  considered  whether,  according  to  the  true 
construction  of  this  deed,  this  is  the  contract  between  the  parties  to  it. 

The  deed  itself  is  an  elaborate  and  carefully-prepared  instrument,  intended 
obviously  to  supersede,  as  far  as  possible,  all  difficulty  in  ascerUiining  and  regulating 
the  rights  of  the  proprietors  as  between  themselves ;  the  general  .scope  of  it  is  this: — 

The  1st  clause  establishes  the  company.  The  2d  specifies  that  the  capital  shall 
consist  of  £30,000,  by  three  hundred  shares  of  £100  each.  The  3d  specifies  the  object 
of  the  company  to  be  to  spin  wool  into  yarn  for  sale.  The  4th  specifies  who  are  to 
be  the  first  officers  of  the  company,  viz.,  the  directors,  auditors,  trustees,  treasurer, 
the  manager  and  secretary,  and  the  solicitors.  The  5th  provides  that  the  affairs  of 
the  company  shall  be  conducted  subject  to  the  [151]  regulations  and  clauses  therein- 
after contained.  The  next  twenty-four  clauses  regulate  the  constitution,  proceedings 
and  powers  of  general  meetings.  The  next  sixty-seven  clauses,  from  30  to  96,  both 
inclusive,  prescribe  the  powers  and  duties  of  the  board  of  directors,  and  regulate  the 
mode  in  which  the  business  is  to  be  conducted.  The  clauses  from  97  to  12.5,  both 
inclusive,  provide  for  the  qualification,  the  mode  of  creating  and  supplying  vacancies 
in  the  offices  of  directors,  auditors  and  trustees  of  the  company. 

The  12.5th  provides,  that  the  chairman,  directors,  manager  or  secretar)',  trustees 
and  other  officers  of  the  company  shall  be  indemnified,  out  of  the  funds  or  property 
of  the  company,  against  all  loss  and  expenses  which  they  may  sustain  or  be  put  to 
liy  reason  of  any  acts  done  by  them  in  the  management  of  the  company,  unless 
produced  by  their  wilful  neglect  or  default ;  and  further,  that  each  shall  only  be 
answcraljle  for  his  own  acts,  and  for  the  money  actually  received  by  him,  and  not 
for  anv  loss,  misfortune  or  damage  which  may  befall  the  company,  except  the  same 
happen  by  or  through  their  own  wilful  neglects  or  defaults  respectively. 

This  clause  is  relied  upon,  in  conjunction  with  the  clause  I  am  about  to  refer  to, 
as  assisting  the  construction  contended  for  by  the  co-proprietors.  The  argument  is 
this  :  that  inasmuch  as  the  directors  are  to  be  indemnified  out  of  the  property  of  the 
company,  this  is  the  limit  and  measure  of  their  indemnity  ;  but  my  opinion  is,  that 
this  clause  has  little  operation  on  the  question,  and  that  the  object  of  the  clause  was 
to  give  the  officers  a  lien  for  their  indemnity  on  the  property  of  the  company, 
assuming  that  this  would  be  amply  sufficient ;  that  the  meaning  of  the  clause  is  to 
confer  a  benefit,  not  to  [152]  impose  a  restriction  on  the  officers,  and  that  the  scope 
of  it  is  to  add  to  such  rights  as  they  would  be  entitled  to,  independently  of  this 
clause,  a  lien  for  their  indemnity  over  all  the  property  of  the  company. 

The  next  thirty-seven  clauses,  from  12(J  to  the  162d,  both  inclusive,  relate  to 
the  liabilities,  rights  and  duties  of  the  proprietors  generally,  and  these  clauses  must 
be  principally  examined  for  the  purpose  of  determining  the  present  ipiestions.  The 
only  remaining  clause  of  the  deed  is  the  IG.'id,  which  provides  fur  referring difi'erences 
amongst  the  proprietors  to  arbitration  ;  the  deed  concludes  with  a  witnessing  part 
which  confirms  the  acts  of  the  directors  up  to  the  date  thereof. 

In  examining  the  clauses  relating  to  the  proprietors,  the  130th  clause  is  that  which 
is  principally  relied  on  by  the  proprietors  against  the  directors,  and  the  IGOth  clause 
is  that  which  is  mainly  urged  by  the  directors  against  the  proprietors.  It  is  material 
for  the  purpose  of  estimating  their  due  effect  and  relative  importance  to  see  how  they 
are  introduced,  and  then  how  they  are  worded. 

The  first  clause  relating  to  the  proprietors  generally  is  the  126th.  It  provides 
for  the  payments  to  lie  made  on  the  sale  of  the  shares  not  then  sub.scribed  for,  of 
which  a  few  remaineil.  The  127th  clause  proviiles,  that  the  payments  of  the  further 
instalments  on  shares  already  called  for  shall  be  made  within  two  months.  The 
128th  provides,  that  every  proprietor  shall  pay  every  future  insUilment  on  or  before 
R.  v.— 34* 
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the  day  specified,  provided  that  at  least  thirty  days  shall  have  elapsed  since  the  day 
appointed  for  the  payment  of  a  previous  instalment.  The  12i)th  provides,  that  if 
the  instalments  are  not  paid,  interest  at  £5  per  cent,  per  annum  shall  be  paid  until 
[153]  payment,  with  a  power  to  the  board  of  directors  to  remit  the  interest  if  they 
think  tit. 

Then  comes  the  130th  clause,  which  is  in  these  words: — "And  in  no  case  shall 
there  be  required,  in  respect  of  any  one  share  in  the  capital  of  the  company,  more 
than  the  sum  of  £100,  exclusive  of  the  premium,  when  the  same  shall  have  been  sold 
at  a  premium,  or  more  than  the  difference  between  the  amount  of  the  discount  and 
the  sum  of  £100,  when  the  same  may  have  been  sold  at  a  discount,  and  no  instalment 
hereafter  to  be  called  for  on  any  one  of  the  original  three  hundred  shares  shall  exceed 
the  sum  of  £10." 

This  clause  does  not  appear  to  me  to  warrant  the  conclusion  founded  upon  it.  It 
follows  others  which  relate  to  payment  of  instalments  on  shares,  the  first  half  of  it 
has  relation  to  the  same  subject,  after  which  the  clause  provides  that  in  respect  of 
one  share  in  the  capital  of  the  company,  no  more  than  £100  shall  be  required,  and 
it  concludes  by  .saying  that  no  instalment  shall  exceed  £10.  The  clause,  in  ray 
opinion,  relates  exclusively  to  the  calls  to  be  made  for  the  capital  of  the  company 
on  the  shares,  and  the  object  of  it  is  to  provide  that,  for  the  purpose  of  carrying 
on  the  business  of  the  company,  no  call  shall  be  made  after  the  £100  has  Ijcen  paid 
up  ;  that  is,  that  the  subscribed  capital  of  the  company  shall  be  £30,000  in  three 
hundred  shares  of  £100,  and  that  when  each  person  has  paid  up  his  £100  in  respect 
of  each  share,  he  shall  be  called  upon  for  no  more  ;  but  it  cannot,  in  my  opinion,  be 
reasonably  contended  that  the  construction  of  the  clause,  even  when  taken  by  itself,  but 
still  less  when  taken  in  conjunction  with  the  rest  of  the  deed,  is,  that  if  liabilities  are 
bond  fide  incurred,  for  which  the  company  is  liable  (all  which  must  be  assumed  in 
trying  this  question  of  construction),  [154]  then  that  the  directors  are  personally  to 
bear  the  loss,  and  that  no  part  of  it  is  to  fall  upon  the  other  proprietors.  This  clause 
is  general ;  it  applies  equally  to  all,  whether  directors  or  not,  but  the  construction 
sought  to  be  put  upon  it  would  confine  the  benefit  of  the  clause  to  the  proprietors 
who  were  not  directors.  Assume  for  instance  a  debt  to  have  been  incurred  hoiii'i  fiiU', 
for  which  the  company  was  liable,  and  a  proprietor,  not  a  director,  to  have  been  sued 
and  judgment  recovered  against  him  ;  it  would  be  impossible  that  the  directors  could 
say  that,  by  virtue  of  this  clause,  they  who  had  contracted  the  debt  were  exempt 
from  liability  to  contribution  ;  yet  the  argument  would  be  the  same,  and  ought  to  be 
equally  valid  in  both  cases.  Neither,  in  my  opinion,  could  the  proprietor  against 
whom  such  judgment  was  recovered,  in  the  absence  of  misconduct  on  the  part  of  the 
directors,  insist  that  he  was  entitled  to  be  repaid  by  them  the  whole  amount  of  the 
debt.  In  the  Worcester  Corn  Exchange  Company  (3  De  G.  M.  &  Gor.  180),  not 
merely  the  nature  of  the  undertaking  was  very  difterent,  for  that  was  not  a  ti-ading 
partnership,  but  the  clause  was  of  a  totally  ditt'erent  character,  and  was  not  att'eoted 
by  any  subsequent  clause. 

The  subsequent  clauses  of  the  deed,  relative  to  the  proprietors,  proceed  to 
regulate  the  rights  of  the  proprietors  and  their  assigns,  on  death,  transfer  of  share, 
and  the  like,  and  the  mode  of  obtaining,  preserving  and  pi'oducing  the  evidence  of 
ever}'  person  being  a  shareholder.  The  155th  provides,  that  the  report  of  the 
directors  at  the  annual  general  meetings  shall,  when  approved  in  the  manner  there 
pointed  out,  be  conclusive  on  the  proprietors  of  the  company.  The  156th  provides, 
that  every  proprietor  employed  by  the  company  shall  be  faithful,  and  duly  account 
to  the  board  of  directors,  [155]  and  also  in  certain  cases  to  a  general  meeting.  The 
157th  provides,  that  no  proprietor,  except  a  director  or  one  authorized  by  the 
directors,  shall  buy  or  contract  on  behalf  of  the  company.  The  158th  provides,  that 
each  proprietor  shall  keep  the  funds  of  the  company  indemnified  against  his  private 
or  separate  debts.  The  159th  provides,  that  no  proprietor  shall  do  any  act,  by  which 
the  property  of  the  company  shall  be  taken  in  execution,  incumbered  or  affected. 
The  161st  clause  provides,  that  no  proprietor  shall  avail  himself  of  any  technical 
objection  which  might  be  raised  either  at  law  or  in  equity,  to  avoid  any  action  due 
from  the  proprietors  to  the  company.  The  162d  and  last  of  this  class  provides,  that 
every  proprietor  shall  pay  the  money  due  from  him  to  the  company. 
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The  160th  section,  which  I  passed  over,  is  in  these  words: — "That  every  proprietor 
of  the  company,  his  or  her  heirs,  executors  and  administrators,  as  between  him  or  her 
and  all  or  any  of  the  other  proprietors  of  the  company,  and  their  respective  heirs, 
executors  and  administrators,  shall  be  answerable  in  respect  of  the  call,  debts  and 
other  demands  of  or  upon  the  company,  in  proportion  to  his  or  her  share  and  interest 
in  the  funds  or  property  of  the  company,  but  not  further  or  otherwise." 

The  clauses,  therefore,  which  introduce  and  follow  this  160th  clause  relate  to  the 
dealings  of  the  company  with  strangers ;  the  words  of  the  clause  itself  are  clear  and 
unambiguous,  and  cannot,  in  my  opinion,  be  controlled,  unless  by  other  words  in 
opposition  to  them  as  clear  and  as  distinct  as  they  are. 

It  is  the  duty  of  this  Court,  as  far  as  possible,  to  make  all  parts  of  this  deed  ha\e 
a  consistent  and  coherent  meaning,  and  not  to  reject  any  portion  of  it.  [156] 
Undoubtedly,  if  the  1.30th  and  160th  clauses  are  exactly  opposite,  I  must  adopt  the 
earlier,  and  reject  the  latter  ;  but  they  appear  to  me  to  be  quite  consistent.  The 
130th  section,  speaking  of  calls  for  the  purpose  of  constituting  the  capital  necessary 
to  carry  on  the  concern,  says,  that  .£100  per  share  is  to  be  the  limit  of  the  calls. 
The  160th  clause,  speaking  of  liabilities  of  the  company  and  actions  against  the 
proprietors,  provides,  that  each  proprietor  shall  contribute  sufficient  to  defray  the 
liability,  in  the  proportion  of  his  share,  but  no  further.  No  clause  similar  to  this 
appears  to  have  existed  in  the  deed  establishing  the  Worcester  Corn  Exchange 
Company  (3  De  G.  M.  &  Gor.  180) ;  that  case,  therefore,  does  not  govern  the  present, 
'and  unless  this  clause  bears  the  meaning  I  have  expressed,  it  has  practically  no 
signification.  Assume  in  the  present  case  that  the  debt  due  to  the  East  of  England 
Banking  Company  was  a  debt  due  from  the  company,  to  pay  which  each  proprietor 
was  lialjle  at  law,  and  that  the  East  of  England  Banking  Companj'  had  sued  one  of 
th(3  proprietors,  not  being  a  director,  and  had  obtained  judgment  and  execution 
against  him,  could  it  be  reasonably  contended,  while  this  clause  existed,  that  none 
of  the  other  proprietors  were  bound  to  contribute  to  defray  the  debt  which  had  been 
recovered  against  one  alone  .'  I  think  not.  It  is  also  obvious,  that  the  operation  of 
the  clause  is  not  made  to  depend  on  the  circumstance,  whether  there  are  or  are  not 
assets  and  property  of  the  company  which  might  be  applied  in  payment  of  the  debt, 
beyond  the  indemnity  to  the  directors  under  the  125th  clause. 

On  the  first  part  of  the  argument,  therefore,  viz.,  the  construction  of  the  deed 
regulating  the  liability  of  the  proprietors,  as  between  themselves,  and  wholly 
inclependent  of  the  conduct  of  the  directors,  I  am  of  opinion,  [157]  that  with  respect 
to  debts  bond  fide  contracted  for  the  benefit  of  the  company,  for  which  the  company 
is  liable,  the  shareholders  of  the  company  generally,  whether  directors  or  not,  are 
liable  to  contribute  in  proportion  to  their  shares,  although  they  have  paid  up  the 
calls  in  full  ;  and  that  under  the  provisions  of  this  deed  such  debts  do  not  fall 
exclusively  on  the  directors,  although  contracted  by  them. 

It  is  true  that,  in  the  present  case,  it  does  not  appear  that  the  debt  due  to  the 
East  of  England  Banking  Company  was  a  debt  for  which  the  company  was  liable.  It 
was  disallowed  by  the  ^faster  ;  it  has  never  been  allowed  by  the  Court.  An  oppor- 
tunity was  aflfonied  the  banking  company  of  trying  this  <iuestion  at  law,  which  they 
have  declined,  and  I  must  say  for  very  obvious  reasons,  inasmuch  as  the  Itanking 
company  has  been  able  to  enforce  payment  or  what  is  equivalent  to  it,  from  the 
imlividual  directors  who  contracted  the  debt. 

This  will  not  affect  the  construction  of  the  deed,  but  it  has  a  direct  bearing  on 
the  question  whether  this  debt  was  bond  fide  incurred,  and  was  one  for  which  the 
company  generally  was  liable. 

This  brings  me  to  the  second  question,  viz.,  the  conduct  of  the  directors  them- 
selves, and  whether  the  contracting  of  this  debt  was  in  violation  of  the  express  or 
implied  contract  between  the  proprietors,  and  if  so,  whether  it  ought  not  to  be  borne 
by  the  directors  personally,  who  contracted  it.  The  written  contract  expressed  the 
objects  and  purposes  of  the  undertaking,  from  which,  and  as  necessarily  incidental  to 
which,  various  contracts  are  implied  which  are  \innecessary  to  be  expressed.  The 
written  contract,  that  is  the  deed  of  partnership,  contains  express  directions,  some  of 
which  [158]  might  be  implied  from  the  nature  of  the  undertaking,  and  others  not. 

The  business  expressed  to  be  carried  on  was  a  joint  stock  partnership  for  spinning 
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wool  into  yarn,  it  followed  from  thence,  without  being  expressed,  that  it  was  not  in 
the  competency  of  the  directors  to  convert  the  capital  to  a  wholly  distinct  under- 
taking, as,  for  instance,  a  brewery,  or  a  steam-packet  company  (see  Cohiiun  v.  Tlie 
Eadei-n  Counties  lUiilmui  Co.,  10  Beavan,  1);  and  further,  that  they  were  bound  to 
devote  a  surticient  portion  of  their  time  and  attention  to  the  business  of  the  under- 
taking, and  further,  that  they  were  not  to  employ  the  property  of  the  company  in 
any  manner  for  their  own  exclusive  advantage.  All  thi.s  is  implied  without  being 
expressed  in  the  deed,  and  if  they  have  contracted  this  debt  by  any  such  means,  they 
cannot  charge  it  against  the  proprietors.  Although  the  affidavits  are  ditluse  and 
argumentative,  and  deal  liberally  in  the  u.se  of  the  words  "fraud  "  and  "fraudulent." 
neither  when  read  in  Court,  nor  in  reading  them  since  in  private,  have  I  discovered 
the  slightest  indication  of  any  intention  or  attempt,  on  the  part  of  the  directors,  to 
gain,  l)y  means  of  their  management  antl  employment  of  the  funds  of  the  company, 
the  slightest  personal  exclusive  benefit  to  themselves,  nor  was  anything  of  this 
nature,  in  fact,  suggested  at  the  Bar. 

I  therefore  discard  altogether  the  question  of  fraud,  of  which  there  is  not  a 
vestige  in  the  facts  disclosed,  but  which,  if  it  existed,  would  undoubtedly  make  the 
directors  solely  and  exclusively  liable. 

With  respect  to  the  application  of  the  funds  of  the  company  in  any  undertaking 
foreign  to  the  objects  specified  in  the  deed  of  partnership,  the  evidence  is  [159] 
meagre  and  obscure  on  this  subject.  What  there  is  appears  rather  incidentally  than 
directly  ;  there  is  mention  of  an  establishment  to  create  steam  power,  on  which  money 
seems  to  have  been  spent,  but  to  what  extent,  and  whether  forming  part  of  this  del>t, 
I  have  been  unable  to  ascertain.  If  part  of  this  debt  has  been  contracted  for  the 
creation  or  support  of  an  establishment  having  no  neces-sary  connection  with  the 
objects  of  spinning  wool  into  yarn,  as  specified  in  this  deed,  that  part,  in  my  opinion, 
cannot  be  charged  against  any  proprietor  who  did  not  personally  assent  to  such  a  use 
of  the  capital.  On  this  point,  therefore,  if  required,  or  if  the  parties  cannot  agree 
upon  the  facts,  thei'e  must  be  an  inquiry.  There  is  nothing  at  present  before  me 
sufficiently  definite  on  which  to  charge  the  directors.  The  remainder  of  the  debt,  or, 
if  no  part  has  been  contracted  in  the  manner  last  suggested,  then,  the  whole  of  it  has 
been  contracted  by  the  directors  band  tide,  for  the  purpose  of  carrying  on  the  Yarn 
Company,  for  the  objects  specified  in  the  deed  of  August  1834.  It  is  then  necessary 
to  examine  the  deed  once  more,  for  the  purpose  of  ascertaining  whether,  in  the  mode 
of  conducting  this  business,  they  have  not  contravened  the  provisions  of  the  deed,  to 
such  an  extent  as  to  make  them  individually  liable  for  the  amount ;  and  if  this  be 
established,  then  will  follow  the  remaining  question,  viz.,  whether,  assuming  such 
original  liability,  they  have  been  absohed  therefrom  by  the  acqiuescence  therein  of 
the  proprietors  of  the  company  assembled  in  general  annual  meeting ;  and  further, 
whether  the  absent  proprietors  are  affected  thereby.  In  examining  the  deed  for 
this  purpose,  it  is  important  to  bear  in  mind  an  important  distinction  pointed  out  bv 
Sir  James  \\'igrani,  in  /W  v.  Harhottlc  (2  Hare,  461),  and  followed  in  subsequent 
cases,  viz.,  that  the  forms  prescribed  by  a  deed  of  incorporation  for  the  [160]  govern- 
ment of  a  company  are  of  two  sorts,  some  are  imperative,  but  others  arc 
only  directory  ;  some,  in  fact,  are  of  the  essence  of  the  contract,  and  everything 
done  in  violation  of  it  is  void  ;  others  are  merely  directory,  and  point  out  the  mode 
by  which  the  objects  of  the  undertaking  are  to  be  accomplished. 

The  complaints  made  against  acts  committed  l\y  the  directors,  which  are  supported 
by  any  evidence  are  these  ; — 

First,  the  incurring  of  any  debt  at  all  to  the  bankers. 

Secondly,  not  signing  cheques. 

Thirdly,  not  having  the  accounts  audited. 

Foui'thly,  not  giving  sufficient  and  proper  information  to  the  shareholders. 

^Vith  respect  to  the  first  and  most  important  question,  viz.,  the  delit  due  to  the 
baidiers,  it  is  argued  that  there  are  three  classes  of  clau.ses  which  shew  that  this 
course  of  proceeding  was  contrary  to  the  provisions  of  the  deed.  First,  that  class 
which  states  that  the  capital  of  the  company  shall  consist  of  £30,000,  and  specifies  in 
what  manner  alone  more  capital  shall  be  brought  into  the  concern,  viz.,  by  the 
creation  of  new  shares,  to  be  sanctioned  by  a  special  general  meeting.     Secondly,  the 
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clauses  which  point  out  that  the  trade  is  to  be  carried  on  by  ready  money  and  not  on 
credit ;  and  thirdly,  the  clauses  which  specify  how  loans  are  to  be  obtained  when 
necessary. 

With  respect  to  the  clauses  relating  to  capital,  they  do  not  appear  to  me  to  affect 
this  question.  The  distinction  between  subscribing  capitiil  to  carry  on  a  trade,  and 
incurring  debt  for  that  purpose,  is  clear  and  obvious,  and  is  marked  throughout*this 
deed.  The  [161]  amount  of  capital  subscril)ed  regulates  the  proportion  in  which  the 
profits  are  to  be  divided,  or  the  lo.sses  borne  by  the  proprietors,  and  an  addition  of 
subscribed  capital  alters  that  proportion,  but  this  is  wholly  distinct  from  the  incurring 
of  debts.  Neither  does  it  appear  to  me  that  the  clause  (63),(1)  which  specifies  in 
what  manner  money  is  to  be  raised,  affects  this  que.stioii.  That  clause  relates  to 
raising  money  by  mortgage,  or  by  pledging  the  partnership  property,  restrictions  on 
which  are  placed,  by  requiring,  for  this  purpose,  the  concurrence  of  a  board  of 
directors,  consisting  of  not  less  than  six.  The  clauses  which  do  relate  to  this  matter 
are  the  clauses  from  52  to  55  inclusive,  which  direct  how  the  business  is  to  be  con- 
ducted, and  these  appear  to  me  to  destroy  rather  than  support  the  argument  of  the 
proprietors  who  contend  that  the  directors  were  not  at  liberty  to  incur  debts  for  the 
purpose  of  carrying  on  the  trade.  In  the  first  place,  it  is  to  be  observed  that  this 
was  an  ordinary  trading  partnership,  in  which  the  giving  and  taking  of  credit  seems 
to  be  an  essential  part,  and  would  be  implied,  unless  forbidden  by  the  deed,  but  this 
is  nowhere  forbidden.  On  the  contrarj',  the  54th  and  55th  clauses  only  recommend 
that  sales  and  purchases  shall  be  for  ready  money,  leaving  the  amplest  discretion  in 
the  directors  to  do  what  they  may  deem  expedient. 

"  54.  That  the  board  of  directors  shall  cause  all  sales  to  be  made  for  ready 
money,  except  where  the  [162]  same  may  be  likely  to  prove  injurious  to  the  interests 
of  the  company,  or  shall  not  be  practicable,  but  when  it  shall  be  necessary  or  advis- 
able to  sell  upon  credit,  the  board  shall,  so  far  as  practicable,  take  or  receive  in 
payment,  at  the  least,  bills  or  promissory  notes." 

"  55.  That  the  board  of  directors  shall  cause  all  purchases,  for  or  on  behalf  of  the 
company,  to  be  made  for  ready  money,  so  far  as  the  same  may  be  practicable,  or  they 
may  deem  expedient." 

A  debt  due  to  a  wool  merchant  differs  in  no  respect,  so  far  as  the  debtor  is 
concerned,  from  a  debt  due  to  a  banker  ;  and  I  see  nothing  in  this  deed  to  prevent 
the  directors  from  incurring  a  debt  to  the  bankers  of  the  company,  if  it  were  expedient 
in  their  opinion,  for  the  due  conduct  of  the  trade,  that  this  should  be  done.  It  is  also, 
in  my  opinion,  plain,  that  these  clauses  were  never  meant  to  be  more  than  directory, 
that  it  was  never  intended  that  they  should  be  imperative  on  the  directors  ;  that  the 
parties  to  this  deal  never  meant  to  contract,  that  if  the  directors,  in  the  management 
of  the  concern,  contracted  any  debt  for  the  benefit  of  the  company,  they  must  bear  it 
themselves.  It  is  clear,  also,  that  the  question  of  construction  cannot  depend  on  the 
amount  of  the  debt. 

As  to  the  second  complaint,  the  clause  relative  to  the  signing  of  cheques  appears 
111  me  also  to  be  of  a  similar  description,  this  is  directory,  but  not  imperative  (2)  in 
[163]  this  sense,  that  they  are  to  be  disallowed,  in  passing  their  accounts,  any  suras 

(1)  "That  it  shall  be  lawful  for  the  board  of  directors,  from  time  to  time,  to  raise 
by  way  of  loan,  at  interest,  on  the  security  of  the  funds  or  property  of  the  company 
or  any  part  thereof,  any  sum  or  sums  of  money  which  such  board  shall  think  proper ; 
provided,  nevertheless,  that  no  sum  or  sums  of  money  shall  be  so  raised  by  way  of 
loan,  unless  the  same  shall  have  been  resolved  on  at  a  board  of  directors,  at  which 
six  directors  at  the  least  shall  be  present  and  give  their  consents  thereto." 

(•J)  "5a.  That  the  board  of  directors  shall  cause  every  sum  ordered  to  be  paid 
by  them,  which  shall  exceed  five  poumls,  to  be  paid  by  a  cheque  or  draft  on  the 
bankers  of  the  company,  to  be  signed  l>i/  tlin'-  of  tlf  iliiedors,  and  shall  cause  every 
sum,  for  the  payment  of  which  the  director  or  directors  specially  appointed  for  the 
purpose  shall  have  certified,  as  aforesaid,  to  be  paid  by  a  draft  or  draft.s  on  the 
bankers  of  the  company,  to  be  signed  by  any  one  of  the  directors  whom  the  Iward  of 
directors  shall  appoint  to  si^n  (h-afts  for  the  company  except  the  director  or  directors 
who  shall  have  so  certified.' 
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drawn  from  the  Ijaiikers  by  che<jues  not  properly  signed,  although  the  nioue\-  was 
bimii  Jidi'  applied  for  the  pmijoses  of  the  trade. 

The  third  complaint,  viz.,  failure,  during  many  year.s,  to  have  the  account-s 
properly  audited,  appears  to  me  to  be  aftected  by  the  .same  consideration.  This 
omission  also  was  known,  necessarily,  to  the  proprietors,  who  till  1847  made  no 
complaint,  and  the  absence  of  this  formality  cannot  be  treated  as  sufficient  to  make 
the  directors  liable  for  a  debt  incurred  by  them,  if,  in  other  respects,  the}'  ought  imt 
to  be  charged  with  it. 

I  am,  therefore,  of  opinion  that,  so  far  as  money  was  obtained  from  the  bankers 
boruljiilc,  for  the  use  of  the  trade,  and  so  applied,  the  proprietors  are  bound  to  make 
good  to  the  directors  the  amount  paid  by  them  in  respect  of  such  debt  ;  it  appears 
also  to  me  to  be  inditt'erent  whether  it  be  called  a  delit  or  a  1^  m  ;  in  substance  it  is 
the  same  thing,  and  in  ray  opinion  it  is  not  only  not  forbi^.den  l)y  the  deed,  but 
permitted  bv  it,  and  by  the  nature  of  the  trade  they  had  to  conduct. 

There  is  undoubtedly  a  clause  to  which  I  have  already  referred  (see  aiilr,  p.  l.")l) 
(viz.,  the  12.5th),  which  relates  to  the  indemnity  to  be  artbrded  to  the  directors,  which 
excludes  from  the  indemnity  the  losses  and  expenses  incurred  by  the  company,  which 
have  been  occasioned  by  the  wilful  neglect  or  default  of  the  directors,  and  it 
certainlv  appeared  too,  that  if  it  should  appear  that  nothing  was  done  to  sanction 
the  proceedings  of  the  directors,  it  would  be  very  (juestionable  whether  they  could  l)e 
allowed  more  than  the  money  advanced  by  the  bankers,  and  actually  applied  in 
carrying  on  the  trade,  together  with  the  simple  [164]  interest  at  five  per  cent,  per 
annum  on  such  advances.  In  other  words,  whether  compound  interest,  with  half- 
yearly  rests,  could  be  allowed  to  the  directors,  and  whether  this  excess  of  interest 
ought  not  properly  to  be  termed  losses  or  expenses  occasioned  b\'  the  wilful  neglect 
of  the  directors.  I  am  however  of  opinion  that  if  this  course  of  dealing  was  brought 
plainly  and  clearly  before  the  proprietors,  at  a  public  meeting,  and  that  they  had 
sanctioned  this  course  of  proceeding,  it  was  a  matter  in  which  the  majority  of  the 
proprietors  at  a  general  meeting  might  properly  bind  the  minority,  having  regard  to 
the  provisions  of  the  deed  relative  to  such  meetings,  and  to  the  nature  of  the  business 
which  the  company  carried  on.  I  have  come  to  this  conclusion  on  the  principle  laid 
down  in  Foss  v.  Harhitth  (2  Hare,  461),  by  Sir  James  Wigram,  and  followed  repeatedly, 
with  great  approbation,  by  Lord  Cottenham,  the  clauses  in  the  deed  relating  to  the 
conduct  of  the  business  being,  in  my  opinion,  directory  onl}'  and  not  imperative. 

This  introduces  me  to  the  last  i-emaining  question,  which  is,  the  extent  of  the 
infoi-mation  communicated  to  the  proprietors  at  the  general  meeting,  and  how  far 
they  have  .sanctioned  the  proceedings  of  the  directors.  Ha\ing  already  occupied  so 
much  time  in  the  judgment  I  have  given,,  I  shall  not  go  through,  in  detail,  the 
voluminous  and  complicated  evidence  which  has  been  adduced  on  this  subject.  It 
consists  of  the  accounts  of  the  directors,  the  reports  made  by  them  to  the  annual 
meetings,  and  the  proceedings  at  those  meetings,  as  reported  in  the  local  papers.  It 
may  be  stated  generally,  that  reports  were  made  to  the  annual  meetings  and  the 
accounts  audited,  and  a  balance-sheet,  shewing  the  general  character  of  the  accounts, 
furnished  annually,  up  to  the  year  1840,  inclusive;  that  after  that  time,  no  [165] 
accounts  were  audited  until  the  year  1845,  when  the  accounts  were  audited  by  one 
auditor;  that  in  1847  a  committee  of  investigation  was  appointed,  who  recommended 
the  business  being  brought  to  a  close  forthwith.  That  the  directors,  acting  on  the 
power  given  to  them  by  the  deed,  and  on  the  advice  of  Mr.  Ackroyd,  an  experienced 
manufacturer,  proposed  carrying  on  the  business,  with  a  view  to  dissolution,  instead 
of  suddenly  closing  it ;  and  in  January  18.50  the  order  of  the  Court  was  made,  which 
compelletl  it  to  be  wound  up  and  stopped. 

Upon  the  most  careful  examination  I  have  been  able  to  give  to  this  evidence,  I 
have  come  to  the  conclusion  that  the  reports  and  the  balance-sheets  submitted  to  the 
meetings  disclosed  to  the  proprietors,  who  thought  fit  to  attend  these  meetings,  that 
the  company  had  incurred  a  considerable  debt ;  first,  to  the  treasurer,  and  afterwards 
to  the  bankers  of  the  company ;  and  that  after  the  first  two  or  three  years,  the 
company  was  carrying  on  the  business  without  realizing  any  profits,  and  with  a 
continually  increasing  debt,  and  that  at  the  meetings,  certainly,  at  least,  at  one  of 
the  most  important  of  them,  the  chairman  offered  the  fullest  information  to  any  one 
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of  the  proprietors  who  might  think  fit  to  require  it ;  and  that  with  this  before  them, 
the  proprietors  approved  of  the  conduct  of  the  directors,  and  that  the  account  of  this 
was  published  in  the  local  papers.  I  think  that  this  bound  the  absent  proprietors  to 
the  extent  of  the  information  communicated,  and  that  the  circumstance  that  the  reports 
were  not  printed,  and  copies  of  them  were  not  circulated  amongst  the  j)roprietois, 
cannot  be  insisted  on  by,  or  made  available  for  those,  who,  by  reason  of  absence  from 
the  meeting,  were  ignorant  of  the  proceedings ;  their  ignorance  was  their  own  choice, 
and  they  who  refused  or  [166]  neglected  to  attend,  cannot  plead  the  same  advantage 
of  their  ignorance  as  they  might  have  done,  if  no  meetings  had  been  held  and  no 
reports  made.  They  are,  in  my  opinion,  bound  to  the  full  extent  to  which  it  was 
competent  to  a  general  meeting  to  bind  them,  that  is,  to  the  full  extent  to  which  the 
proprietors,  at  the  annual  general  meeting,  intended  to  sanction  and  approve  the 
conduct  of  the  directors,  in  the  management  of  the  concern.  To  determine  to  what 
extent  this  proceeds  requires  further  investigation.  I  think  that  the  proprietors 
who  attended  are  not  bound  by  the  information  contained  in  the  books  of  account 
which  they  might  have  inspected  if  they  had  thought  proper,  but  that  they  are  bound 
by  the  statements  in  the  reports  and  in  the  accounts  accompanying  them,  and  which 
accounts  were  read  to  the  meeting.  These  accounts  shew,  as  I  have  already  stated, 
the  absence  of  profits  and  the  increasing  debt,  but  they  do  not  disclose  the  fact  that 
the  del)t  to  the  bankers  was  running  up  at  compound  interest,  with  half-yearly  rests. 
This  fact  seems  to  me  never  to  have  been  disclosed  to  the  meeting,  and  therefore 
never  to  have  been  sanctioned  bj^  the  proprietors.  I  understand  that  this  is  not 
claimed  by  the  directors  ;  if  it  were,  I  should  be  of  opinion  that  the  burthen  of  proof 
to  shew  that  this  was  necessary  for  the  conduct  of  the  trade  lay  on  the  directors,  and 
that  they  had  failed  to  shew  this,  and  that  in  the  absence  of  any  such  proof,  it  must 
l)e  taken  to  have  been  an  improper  course  of  dealing,  neither  authorized  by  the  deed, 
nor  by  the  implied  contract  as  to  the  mode  of  conducting  such  a  business.  As,  how- 
ever, this  is  not  claimeii,  it  is  unnecessary  to  pursue  the  subject  any  further. 

I  treat  this  debt  exactly  as  so  much  money  advanced  or  paid  by  the  directors, 
which  they  seek  to  have  repaid  to  them,  on  the  ground  that  it  was  spent  bond  Jidc, 
for  [167]  the  benefit  of  the  company,  and  on  this,  and  following  the  decision  of  the 
Lords  Justices,  in  the  German  Mining  Company,  I  am  of  opinion  that  they  must  be 
allowed  simple  interest,  at  five  per  cent,  on  their  advances. 

With  regard  to  the  proceedings  of  the  directors,  since  the  formation  of  the  com- 
mittee of  investigation  and  their  report,  I  cannot,  in  my  opinion,  properly  charge  the 
directors  with  the  losses  occasioned  by  the  subsequent  continuance  of  the  trade.  The 
evidence  satisfies  me  that  they  acted  for  the  best  and  in  the  manner  they  believed  to 
be  likely  to  be  the  least  injurious  to  the  company.  The  company,  no  doubt,  sustained 
a  great  loss,  but  I  have  no  means  of  judging  that  the  loss  would  not  have  been  still 
more  severe  if  the  Inisiness  had  been  suddenly  closed  and  the  assets  then  realized,  and 
the  property  sold  as,  in  the  opinion  of  Mr.  Ackroyd  on  whose  advice  they  acted, 
woulil  have  been  the  probable  result. 

I  am  therefore  of  opinion  that  they  are  entitled  to  l)e  allowed  all  sums  advanced 
i>y  them  or,  which  is  the  same  thing,  borrowed  by  them  for  this  purpose,  with  simple 
interest  at  five  per  cent,  per  annum,  but  not  comiwund  interest,  or  annual  or  half- 
yearly  rests,  and  in  this  allowance  of  interest,  I  follow  the  decision  of  the  Lords 
Justices  in  the  case  of  The  German  Mining  Company,  Ex  parte  Chippendale  (4  De  G.  M. 
&  Gor.  19). 

According  to  my  decision  the  directors  are  entitled  to  be  allowed,  in  accoinit,  all 
sums  of  money  advanced  by  them,  or  for  which  they  have  made  them[168]  selves 
liable,  for  the  purpose  of  carrying  on  the  business  of  the  comiwny,  from  the  formation 
thereof  till  the  winding  up  thereof,  together  with  simple  interest  thereon,  at  five  per 
tent,  per  annum,  and  they  are  entitled  to  be  repaid  that  amount,  as  far  as  the  sum 
in  Court  will  extend  after  payment  of  the  costs,  and  the  surplus  must  l)e  raised  l)y 
a  call  from  the  proprietors,  in  proportion  to  the  number  of  shares  held  by  them 
respectively,  and  the  costs  of  this  proceeding  must  be  borne  liy  the  estate  of  the 
company. 
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[168]     Cox  V.  Parker.     Jpiil  11,  12,  1856. 

[S.  C.  25  L.  J.  Ch.  873 ;  2  Jur.  (N.  S.)  842 ;  4  W.  K.  453.] 

A  testatrix  devised  real  estate  to  her  trustee  and  his  heirs,  in  trust  out  of  the  rents 
to  maintain  her  son  William  until  he  attained  twenty-one,  "  and  when  and  .so  soon 
as "  he  should  attain  twenty-one,  the  testatrix  devised  it  to  him  in  fee.  But  in 
case  he  should  die  before  attaining  twentj'-one,  to  his  children,  if  any,  or  if  none, 
then  to  the  Defendants.  The  son  did  attain  twenty-one,  and  died  without  issue  in 
the  lifetime  of  the  testatrix.  There  being  no  heir  or  next  of  kin  of  the  testatrix. 
Held,  that  the  trustee  was  entitled  to  hold  the  real  estate  beneficially. 

The  testatrix,  Mary  Parker,  Ijy  her  will  dated  in  1834,  devised  and  bequeathed 
all  her  real  and  personal  estate  unto  the  Plaintitt'  Cox  and  Henry  Jump,  deceased, 
and  their  heirs,  i^;c.,  upon  trust  to  convert  her  estate  (except  her  freehold  and  lease- 
hold premises),  and  with  the  money  to  pay  off  a  mortgage  on  her  freehold  premises 
in  Leeds  Street,  "  and  upon  further  trust  to  receive  the  rent  of  all  her  freehold  and 
leasehold  premises,  and  after  defraying  thereout  all  disbursements  necessary  for 
interests  on  the  said  mortgage,  and  keeping  the  said  premises  in  good  repair  and 
insured  from  fire,  to  lay  out  the  surplus  thereof,  or  so  much  thereof  as  they,  in  their 
discretion,  should  see  fit  in  the  maintenance,  education  and  advancement  in  life  of 
her  only  child,  William  Michael  Parker,  until  he  should  attain  the  age  of  twenty-one 
years,"  and  to  accumulate  the  surplus  for  her  said  child,  or  to  wholly  pay  off  the  said 
mortgage  as  occasion  might  require.  "  And  when  and  so  [169]  soon  as  her  .said  son 
should  attain  the  said  age  of  twenty-one  years,  she  gave,  devised  and  bequeathed  to  him, 
and  to  his  heirs,  iVc,  her  freeholds  in  Leeds  Street,  her  leaseholds  in  Banaster  Street, 
and  the  accumulation  (if  any)  and  all  other  her  said  residuary  trust  estate  ;  but  in 
case  her  said  son  should  happen  to  die  before  attaining  the  age  of  twenty-one  years, 
leaving  lawful  issue  him  surviving,  then  she  gave  all  the  said  trust  estate,  heredita- 
ments and  premises  unto  his  children.  But  in  case  he  should  die  before  he  attained 
the  age  of  twenty-one  years,  and  without  leaving  lawful  issue  him  surviving,  or 
leaving  such  and  all  such  issue  should  die  under  the  said  age  of  twenty-one  years,  or 
unmarried,"  then  she  directed  her  trustees  to  sell  the  trust  estate,  and  out  of  the 
proceeds  pay  certain  legacies,  and,  subject  to  the  payment  thereof,  she  gave  and 
bequeathed  the  whole  remainder  of  her  residuary  trust  estate  unto  the  children  of 
Benjamin  Parker  and  of  Mary  Ellis,  who  should  be  then  living.  The  testatrix 
appointed  the  Plaintiff  and  Jump  executors  of  the  said  will. 

William  Michael  Parker  died  in  1847  without  ever  having  been  married.  The 
testatrix  died  in  February  1848,  both  her  son  William  Michael  Parker  and  her  trustee 
Jump  having  predeceased  her.  There  were  children  of  Benjamin  Parker  and  Mary 
Ellis,  who  were  Defendants  to  this  bill. 

The  mortgagees,  under  a  power  of  sale,  sold  the  mortgaged  premises,  and,  after 
retaining  what  was  due  to  them,  paid  the  surplus  into  Court  under  the  Trustee  Relief 
Act. 

No  next  of  kin  or  heir  at  law  of  the  testatrix  could  be  found,  and  under  these 
circumstances  the  Plaintiff,  [170]  the  surviving  trustee,  claimed  the  produce  of  the 
real  estate  beneficially. 

Mr.  Field,  for  the  Plaintiff.  The  gift  to  the  son  altogether  failed  by  his  death, 
without  issue,  in  the  lifetime  of  the  testatrix.  As  to  the  legacies  and  the  gift  over, 
they  were  to  take  effect  only  in  case  the  son  "died  under  twenty-one  without  leaving 
lawful  issue,"  that  event  has  not  happened,  and,  in  the  absence  of  any  heir,  the  trustee 
is  entitled  to  retain  the  real  estate  for  his  own  benefit  to  the  exclusion  of  the  Crown  ; 
Btm/K-is  v.  Iflieatr  (1  Wm.  Blackstone,  123,  and  1  Eden,  177). 

Mr.  R.  Palmer,  for  the  children  of  Benjamin  Parker  and  Mary  Ellis.  The  testatrix 
clearly  intended  that  the  gift  to  the  children  of  Benjamin  Parker  and  Mary  Ellis 
should  take  effect  whenever  the  previous  gift  failed,  and  the  devise  in  favour  of  her 
son  being  removed,  the  ultimate  gift  to  these  legatees  takes  effect.  He  referred  to 
the  cases  cited  in  2  Jarman  on  Wills  (p.  702  (1st  ed),  and  p.  667  (2d  ed.)).     The  gift 
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to  the  son  would  have  vested  in  the  son  immediately  on  the  death  of  his  mother ; 
Boraston's  cas>'  (3  Kep.  19  a.) ;  and  would  have  become  indefeasible  on  his  attaining 
twenty-one,  and  the  only  event  which  the  testatrix  contemplated  would  defeat  the 
legatees  was  the  decease  of  her  son  under  twenty-one,  and  she  naturally  assumed  that 
he  would  survive  her. 

Mr.  Wickens,  for  the  Crown.  The  gift  to  the  trustees  fails  altogether,  for  there 
are  no  objects,  and  no  truSt  to  perform  from  the  beginning.  The  estate  of  the 
trustees  will  be  cut  down  to  what  is  necessary  for  the  performance  of  their  functions. 
It  is  .said  in  2  Jarman  on  [171]  Wills  (p.  199,  1st  ed.,  and  p.  240,  2d  ed.),  "  But  the 
Courts  are  strongly  inclined  to  give  the  devise  such  a  construction  as  will  confer  on 
the  trustees  estates  co-extensive  with  those  interests  which  are  limited  in  the  terms 
of  trust  estates,  if  the  other  parts  of  the  will  can,  by  any  means,  be  made  consistent." 
Boe  d.  Budden  v.  Harris  (2  Dowl.  &  Ryl.  36). 

Mr.  Field,  in  reply. 

The  Master  of  the  Rolls.     I  will  give  judgment  to-moriow. 

April  12.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  is, 
whether  the  devise  took  eftect  at  all,  for  if  it  did  the  trustees  must  take  the  legal 
estate.  Having  taken  the  legal  estate  there  are  no  trusts  to  perform,  and  they  are, 
therefore,  entitled  to  hold  the  property. 

It  is  different  from  the  case  where  the  heir  would  have  taken  the  legal  estate,  by 
reason  of  the  estate  of  the  trustees  having  determined  with  the  determination  of  the 
trusts,  in  which  case  the  rights  of  the  Crown  would  have  taken  effect. 

I  should  have  had  no  doubt  if  the  son  had  happened  to  survive  the  testatrix,  and 
attained  twenty-one,  and  had  then  died  without  leaving  issue.  I  should  in  that  case 
have  held  that  on  his  attaining  the  age  of  twenty-one  the  estate  of  the  trustees  ceased, 
that  the  legal  fee  then  vested  in  the  son,  and  that  on  his  death  without  heirs  the  right 
(if  the  Crown  attached. 

[172]  Assuming  that  there  was  an  heir  of  testatrix  now  in  existence,  I  should 
hold  that  the  estate  was  in  the  trustees,  but  was  held  by  them  in  trust  for  the  heir. 

I  am  of  opinion  that  the  Plaintiff'  is  entitled  to  the  remaining  produce  of  the  real 
estate. 

[172]     Moore  o.  Petchell.     May  23,  1856. 

A  promissory  note,  dated  the  4th  of  October  1842,  was  payable  at  "six  months' 
notice."  An  action  was  brought  on  it  in  October  1848,  and  the  endorsement  on 
the  writ  stated  that  on  payment  within  four  days  proceedings  would  be  staye<l. 
The  action  was  abandoned,  and  a  formal  notice  to  pay  in  six  months  was  given  in 
January  1850.  The  testator  died  in  December  1850,  having  devised  his  real  and 
personal  estate  to  his  executors  in  trust  to  sell,  and  in  the  first  place  pay  his  debts. 
A  creditor's  suit  was  instituted  by  the  payee  in  1855,  to  which  the  administrators 
pleaded  the  Statute  of  Limitations.  The  Court  held  that  the  trust  for  payment  of 
the  debts  prevented  the  operation  of  the  statute,  both  as  to  the  real  and  personal 
estate,  and  that  neither  the  action  nor  the  indorsement  on  the  writ  were  sutticient 
notice  to  pay,  according  to  the  tenor  of  the  note. 

In  1842  the  tesUtor,  Thomas  Petchell  (represented  by  the  Defendant),  gave  to 
Toynbee  (represented  by  the  Plaintitl),  a  promissory  note  in  the  following  form  :— 

"At  six  months'  notice  I  promise  to  pay  to  Mr.  John  Toynbee,  or  onler,  the  sum 
of  £400  with  interest,  at  the  rate  of  £3,  10s.  per  centum  per  annum,  for  value  received 
this  4th  day  of  October  1842." 

Toynbee  died  in  1843,  and  on  the  5th  of  October  1848  the  Plaintiff,  his  executor, 
served"  Petchell  with  a  writ  of  summons.  The  writ  was  indorsed,  in  the  usual  form, 
as  follows  : — 

"The  Plaintiff  claims  £490  for  debt,  and  £3,  3s.  for  cost.  And  if  the  amount 
thereof  be  paid  to  the  Plaintiff  or  his  attorneys  within  four  days  from  the  service 
hereof,  further  proceedings  will  be  stayed." 

[173]  The  action  was^ibandoned,  and  the  Plaintiff,  on  the  15th  of  January  1850, 
served  Petchell  with  notice  to  pay  the  note  at  the  expiration  of  six  months.     The 
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six  months  expired  on  the  15th  of  July  1850,  and  in  October  1S50  the  Plaintift' 
brought  a  seconil  action  to  recover  the  amount. 

Petchell  died  in  December  1850,  having  In*  his  will  devised  and  bequeathed  to 
his  executors  all  his  real  and  personal  estate,  in  trust  to  sell,  and  out  of  the  produce, 
in  the  first  place,  to  pay  the  mortgages,  and  "all  other  his  just  debts,  personal  ancl 
testamentary  expenses." 

Six  years  from  the  notice  of  1850  expired  in  1856,  but  before  that  time,  and  iti 
1855,  the  Plaintitl'  filed  this  bill  on  behalf,  \-c.,  for  the  administration  of  the  real  and 
personal  estate  of  Petchell.     No  interest  appeared  to  have  been  ever  paid. 

The  Defendants  pleaded  the  Statute  of  Limitations,  and  the  Plaintitl'  replied  to 
the  plea. 

Mr.  Sehvyn  and  Mr.  Roxburgh,  for  the  Plaintiff,  argued,  first,  that  the  statute 
did  not  run  until  demand,  which  was  first  made  by  the  notice  given  in  January  1850  ; 
that  bringing  an  action  could  not  be  considered  a  notice  to  pay  at  six  months,  nor 
could  the  indorsement  on  the  writ  to  pay  within  four  days.  They  cited  IIolme.<  v. 
Kenison  (2  Taunt.  323);  Thorpe  v.  Booth  (Ky.  X-  Mood.  388);  Clai/ton  v.  Goblin;/  (5 
Barn.  &  Cr.  360);  Christie  v.  Fonswkh  (1  Sehv.  N.  Prius,  352);  and  see  Norton  v. 
EUum  (2  Mee.  &  W.  461).  Secondly,  that  the  trust  contained  in  the  will  prevented 
the  statute  applying. 

Mr,  Knight,  contra.  The  Plaintift's  remedy  is  barred  [174]  by  the  Statute  of 
Limitations,  for  the  action  in  1848  was  a  notice  to  the  maker  that  the  payee  required 
payment.  Besides,  the  indorsement  on  the  writ  was  a  specific  demand  of  payment  of 
the  debt,  and  the  service  of  the  writ  was  itself  equivalent  to  notice,  it  plainly 
shewing  that  the  Plaintift"  required  payment.  He  cited  Ruinhall  v  /)((//  (10  Mod.  38) ; 
Fraiiijiton  v.  Coidson  (1  Serjeant  Wilson's  Rep.  33);  Jl'uters  v.  Earl  Tlianet  (2  Q.  B. 
Kep.  757) ;  Baillie  v.  Edwards  (2  H.  Ld.  Ca.  74). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  It  appears  to  me  that  the 
objection  as  to  the  Statute  of  Limitations  cannot  prevail,  because  the  fact  of  the 
testator  having  directed  all  his  property  to  be  held  in  trust  for  payment  of  all  his 
just  debts  prevents  the  statute  running  after  his  death,  and  makes  all  his  creditors, 
as  it  were,  cestuis  que  trust,  and  entitles  them  to  be  paid  out  of  his  property.  I  am 
therefore  of  opinion  that  the  objection  as  to  the  Statute  of  Limitations  cannot 
stand. 

Upon  the  other  point,  I  think  the  commencing  the  action  did  not  amount  to 
notice,  which  was  to  be  "six  months'  notice."  The  indorsement  on  the  wTit  of 
summons  required  payment  in  four  davs,  and  I  think  it  would  be  difficult  to  say 
that  that  was  the  notice  contemplated,  for  payment  was  promised  "  at  six  months' 
notice"  but  the  indorsement  required  payment  in  four  days.  In  point  of  fact,  notice 
can  only  be  said  to  run  from  15th  January  1850,  when  payment  was  required  in  six 
months. 

I  think  I  must  make  the  usual  decree  for  taking  the  [175]  accounts  both  of  the 
real  and  personal  estate  of  Thomas  Petchell  deceased.  The  amount  of  the  debt 
will  be  afterwards  ascei'tained  in  Chambers. 

Note. — See  Crallan  v.  Oulton,  3  Beav.  1  ;  Hur/hes  v.  Wynne,  Turn.  &  R.  307  ; 
Jmes  V.  Scott,  1  Russ.  &  M.  255  ;  reversed,  4  CI.  &  Fin.  382. 


[175]     St.  Aubyn  v.  Humphreys.     A2>ril  17,  26,  1856. 

Settlement  by  husband  of  all  his  personal  estate  to  which  he  was  then,  or  might 
thereafter  become,  entitled,  in  trust  for  himself  for  life,  with  lemainder  absolutely 
to  his  wife  :  Held,  not  to  comprise  his  interest  in  a  fund  bequeathed  to  him  for 
life,  with  remainder  to  his  children. 

The  testatrix  gave  her  residue  to  trustees  for  Edmund  St.  Aubyn  for  life,  with 
remainder  to  his  children. 

She  died  in  1849,  and  a  suit  having  been  instituted  for  the  administration  of  her 
estate,  by  an  order  on  further  directions,  made  in  February  1855,  a  sum  of  £101,  19s. 
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(being  income  of  the  residue)  was  ordered  to  be  paid  to  Edmund  St.  Aubyn.  He 
however  died  in  April  18.5.5,  without  having  received  it. 

A  petition  was  presented  by  his  children  and  widow  for  payment  to  the  latter  of 
the  trust  fund.  The  petition  stated,  that  by  an  indenture,  made  the  8th  of 
September  1853,  between  Edmund  St.  Aubyn  of  the  one  part,  and  two  trustees  of 
the  other,  he  assigned  to  the  trustees  "all  and  singular  the  household  goods, 
furniture,  plate,  linen,  china,  and  also  all  other  the  chattels,  personal  estate  and 
effects,  whatsoever  and  wheresoever,  of  what  nature,  kind  or  quality  soever,  of  him 
the  said  Edmund  St.  Aubyn,  and  whether  then  in  possession  or  to  which  he  could  or 
might  thereafter  lay  claim  or  title  to  be  possessed  of  or  interested  in,  in  any  manner 
howsoever,"  to  hold  upon  such  trusts  as  he  should  by  deed  or  will  appoint,  and  in 
default,  for  life,  and  after  his  decease,  for  his  wife  absolutely,  with  a  gift  over  to  her 
next  of  kin,  in  the  event  of  her  dying  in  the  lifetime  of  her  husband. 

[176]  Mr.  Roupell  and  Mr.  Druce,  in  support  of  the  petition,  asked  that  the 
£101,  19s.,  and  the  dividends  thereon,  might  be  paid  over  to  the  widow. 

The  Master  of  the  Rolls  was  disposed  to  make  the  order,  but 

Mr.  Bagshawe  stated  that,  in  JFhite  v.  Bri(/ris,{\)  Lord  Cottenham  had  held  that 
a  life  interest  of  a  husband  was  not  liable  to  be  settled  under  his  covenant  to  settle  all 
his  estate.     He  afterwards  furnished  a  note  of  that  case. 

The  Master  of  the  Rolls  reserved  judgment. 

[177]  yljml  28.  The  Master  of  the  Rolls  [Sir  John  Romilly].  Upon  considera- 
tion of  the  case  of  Levds  v.  Maddocks  (8  Ves.  14-9  ;  17  Ves.  48),  and  of  IJ'hite  v.  Brir/fis, 
mentioned  to  me  by  Mr.  Bagshawe,  I  am  of  opinion  that  I  must  hold,  that  the  £101,  19s. 
due  to  Edmund  St.  Aubyn  for  arrears  of  his  life  interest  at  his  death,  did  not  pass  by 
the  deed  of  the  8th  of  September  1853. 

(1)  White  V.  Briggs.     Before  The  Lord  Chancellor  [Cottenham].     July  15,  1848. 

[See  other  proceedings,  -2  Ph.  583;    41  E.  R.  1068  (with  note).     Followed, 
In  re  Dowdinrj's  Sdtkment  Trusts  [1904],  1  Ch.  441.] 

A  covenant  by  a  husband  to  settle  all  future-acquired  property  on  himself,  his  wife 
and  children,  does  not  include  his  life  interest  in  property  bequeathed  to  him  with 
a  direction  to  settle  it  on  himself  and  his  family. 

By  this  marriage  settlement,  made  in  1831,  Charles  Herbert  White,  reciting  that 
he  had  no  property  in  possession,  but  had  great  expectations,  covenanted  to  settle  one 
moiety  of  the  property  he  should  acquire  during  the  coverture,  for  the  benefit  of  himself 
and  his  intended  wife  successively  for  life,  and  afterwards  for  their  children. 

Many  years  after  the  marriage,  his  uncle,  by  his  will,  left  a  large  property  to  Charles 
Herbert  White,  l)Ut  directed  that  it  should  be  secured  by  his  executors  for  the  Ijenefit 
of  himself  and  "  his  family." 

The  suit  of  White  v.  Urigrfs  was  instituted  for  administering  the  uncle's  estate,  and 
for  having  a  settlement  made  in  accordance  with  trusts  of  the  uncle's  will. 

The  trustees  and  wife  and  children  of  Charles  Herbert  White  were  made  parties 
to  the  suit,  on  the  ground  that  the  actual  settlement  made  on  the  marriage  should  ))e 
adopted  as  the  settlement  to  be  made  under  the  will,  and  the  trustees  of  the  settlement 
claimed,  at  all  events,  to  have,  l)y  virtue  of  the  covenants  in  the  marriage  settlements, 
all  such  property  as  Charles  Herbert  White  should  acquire  under  the  will,  and  under 
the  settlement  directed  by  the  will. 

The  settlement  directed  by  the  will  gave  nothing  more  to  Charles  Herbert  White 
than  a  life-estate  and  an  ultimate  reversion  in  case  of  the  death  of  all  his  (six)  children 
under  twenty-one. 

This  life-estate  was  claimed  by  the  trustees  of  the  original  settlement. 

.Vfter  great  lititjation  (.see  15  Sim.  17  ;  2  Phillips,  583),  Lord  Cottenham  (by  Order 
of  the  15th  of  .iuTy  1848),  declared,  "that  the  interest  which  Charles  Herbert  White 
took  under  the  will  was  not  subject  to  the  covenant  contained  in  his  marriage  settlement. 
(See  Reg.  Lib.  B.  1847,  fol.  534.) 
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[177]     In  re  Rance.     March  17,  19,  1856. 

Taxation  ordered  of  a  paid  bill  of  a  mortgagee's  solicitor  in  a  mixed  case  of  pressure 
and  of  improper  items. 

The  mortgagee  took  legal  proceedings  against  the  mortgagor,  whereby  expenses  were 
being  incurred.  The  mortgagee's  solicitor  delivered  his  bill  on  the  25th  of  December, 
and  the  parties  met  to  complete  a  transfer  on  the  29th  of  December.  The  bill 
contained  a  charge  for  an  abstract,  which  was  more  than  double  what  it  ought  to 
have  been,  but  the  solicitor  refused  to  reduce  it,  and  the  bill  was  paid.  It  did  not 
appear  that  any  proposal  had  been  made  to  settle  the  matter  and  postpone  the 
question  of  costs.  The  Court,  considering  that  there  had  been  both  pressure  and 
overcharge,  ordered  a  taxation. 

In  1852  Andrews  the  younger  borrowed  some  money  on  mortgage,  for  the  payment 
of  which  his  father,  Andrews  the  elder,  became  suret3\ 

The  mortgagee,  through  Rance  his  solicitor,  pressed  for  payment,  and  took  legal 
proceedings  against  Andrews  the  younger. 

On  the  28th  of  September  ISS."")  Mr.  Button,  the  solicitor  to  the  Messrs.  Andi-ews, 
applied  to  Mr.  Rance  for  an  account  of  principal,  interest  and  costs  due,  which  he 
furnished  on  the  24th  of  October,  his  bill  of  costs  up  to  this  time,  on  which  nothing 
turned,  being  £27,  3s.  4d.  On  the  5th  of  November  Mr.  Button  informed  Mr.  Itance 
that  Andrews  the  elder  had  agreed  to  purchase  the  mortgaged  property  from  Andrews 
the  younger,  and  requested  to  be  furnished  "  with  a  short  abstract  of  title  to 
enable  him  to  prepare  the  convey-[178]-ance."  The  abstract  was  furnished  on  the 
14th  of  November,  and  on  the  18th  of  December  the  draft  conveyance  was  sent  to  Mr. 
Rance,  and  returned  by  him  approved.  On  the  same  day  Andrews  the  elder  was  served 
with  a  writ  for  the  mortgage  money. 

Rance  urged  that  the  matter  should  be  settled  on  the  28th  or  29th  of  December, 
and  on  the  25th  he  delivered  a  second  bill  of  costs,  £29,  18s.  4d.  The  parties  went 
over  from  Newmarket  to  Cambridge,  on  the  29th  of  December,  to  complete,  when 
the  bill  was  oljjected  to,  but  Rance  refusing  to  abate  anj^thing,  it  was  paid  by  Mr. 
Button  under  protest. 

The  fact  really  was  that  Andrews  the  elder  had  arranged  for  raising  a  sum  of 
£1100  on  mortgage  of  the  property,  which  it  was  necessary  to  complete  before  the 
1st  of  January,  but  this  fact  did  not  appear  to  have  been  known  to  Rance. 

A  petition  was  presented  in  February  for  the  taxation  of  both  bills.  The  item 
principally  objected  to  was  a  charge  for  the  abstract  of  forty-three  brief  sheets,  which 
contained  only  169  folios,  or  about  four  folios  per  sheet  instead  of  eight.  Besides 
this,  on  a  former  .sale  of  a  small  portion  of  the  mortgaged  property,  liance  had  made 
an  abstract  of  the  same  title,  for  which  the  mortgagor  had  paid,  and  it  was  contended 
that  this  ought  to  have  been  copied  into  the  second  abstract,  instead  of  making  a  new 
one  of  greater  length. 

The  affidavit  in  support  of  the  petition  did  not  state  that  any  proposal  had  been 
made  to  Rance  to  complete  and  hand  over  the  deeds  without  payment  of  his  bill  of 
costs  ;  but  Rance  stated  "  that  he  never  objected  to  part  with  the  title-deeds  and 
writings  held  by  his  client  until  his  [179]  bills  had  been  paid,  nor  did  he  ever  use 
any  pressure,  or  in  any  way  stipulate  or  make  it  a  condition  that  such  bills  should  be 
paid  previously  to  such  title-deeds  and  writings  being  delivered  up." 

Mr.  Selwyn,  in  support  of  the  petition. 

Mr.  R.  Palmer  and  ISIr.  Gitfard,  contra. 

Re  Browne  (15  Beav.  61) ;  Re  JFells  (8  Beav.  416);  Re  Barrm  (17  Beav.  547) ;  Re 
Finch  (16  Beav.  585);  In  re  Carrie  (9  Beav.  602);  In  re  Fyson  (9  Beav.  117);  In  re 
Jones  (8  Beav.  479) ;  Ex  parte  mikinson  (2  Colly.  92)  j  Ex  imrte  Barton  (4  De  G.  M. 
&  Gor.  108)  I  Re  CatUn  (18  Beav.  508),  were  cited. 

The  M.\ster  of  the  Rolls  reserved  judgment. 

March  19.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  mixed 
ease  of  pressure  and  of  improper  items.  The  property  belonged  to  Andrews  the 
younger,  who  mortgaged  it  for  £600  to  Watson,  and  the  mortgage  money  was  secured 
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by  a  bond  executed  by  the  father  of  Andrews  as  a  collateral  security.  One  bill  of 
costs  had  been  delivered  in  October,  and,  relative  to  this,  nothing  occurs  that  would 
have  induced  me  to  order  it  to  be  taxed  if  it  had  stood  alone.  An  application  for 
payment  was  made  by  Watson,  and  the  time  for  payment  was  fixed  for  the  29th  of 
Itecember  1855.  In  the  meantime,  two  actions  were  brought,  an  ejectment  against 
the  son  and  an  action  against  the  father,  and  the  writ  was  served  on  the  IfSth  of 
December,  and  all  this  occa-[180]-sioned  gi-eat  expenses.  Although  it  was  the  fact 
that  the  father  was  liorrowing  money  to  enable  him  to  pay  oW  the  mortgage,  yet  this 
was  not  known  to  Mr.  Ranee  the  solicitor.  In  this  state  of  things,  the  second  bill  is 
sent  on  2-tth  December  1855,  which  was  received  on  Christmas  Day,  and  it  contains 
improper  items.  Now  if  Katice  had  known  that  Andrews  the  elder  was  obtaining 
money  from  a  mortgagee,  who  would  not  advance  it  without  the  deeds,  and  had  said 
"I  will  not  part  with  the  deeds  without  payment  of  my  bills,"  I  should  have  been  of 
opinion  that  it  was  pressure,  and  ordered  taxation,  but  he  did  not  know  it.  Button 
does  not  say  that  he  asked  for  the  deeds  without  payment,  and  Ranee  does  not  say 
that  \\ithout  payment  he  would  have  delivered  them.  This  is  left  to  inference. 
There  was,  however,  pressure  to  some  extent,  for  Ranee  knew  of  the  actions,  he  knew 
that  expenses  were  running  on,  and  that  the  time  for  payment  had  been  fixed  for 
that  day,  and  that  it  would  occasion  great  expense  to  postpone  it. 

I  turn  to  the  bill  of  costs,  and  I  find  a  charge  for  an  abstract  of  forty-three  sheets. 
I  then  turn  to  the  abstract  itself  and  I  find  it  contains  only  l(i9  folios,  and  I  learn 
from  the  Taxing  Master  that  it  ought  to  contain  eight  folios  per  sheet,  so  that  the 
abstract  was  twenty-one  sheets  and  one  folio,  but  is  charged  more  than  double.  This 
is  an  unfair  abstract  and  an  unfair  item,  and,  taking  the  matter  altogether,  I  shall  tax 
this  bill,  but  I  shall  give  Ranee  the  option  of  including  or  excluding  the  other  bill, 
and  he  must  pay  the  costs  of  the  petition. 


[181]     HUGHE.S  v.  Empson.     March  8,  18,  1856. 
[See  araijhurn  v.  Clarkson,  1868,  L.  R.  3  Ch.  608.] 

Where  executors  have  neglected  to  realize  assets,  which  are  outstanding  upon  an 
improper  investment,  there  is  no  fixed  period  at  which  the  loss  is  to  be  calculated. 
It  depends  on  the  particular  nature  of  the  property  and  the  evidence  afi'ecting  it. 

Losses  occurred  by  the  non-sale  of  Crystal  Palace  shares,  which  were  at  a  premium  at 
the  testator's  death,  but  subsequently  fell  to  a  discount.  The  executors  were 
charged  by  the  certificate  with  the  \alue  at  the  end  of  two  months,  but  the  Court 
varied  the  certificate  to  twelve  months. 

The  testator  gave  his  residue  to  his  two  executors,  upon  trust,  after  converting 
the  same  into  money,  to  lay  out  and  invest  the  .same  in  or  upon  Government  or  real 
securities,  or  upon  "railway  bonds  or  (lel)entures  in  England,  and  hold  the  same  on 
trust  for  the  Plaintitl'. 

The  testator  died  the  20th  of  September  1853.  Part  of  his  estate  consisted  of 
seventy-five  original  Crystal  Palace  shares,  which  the  executors  retained. 

By  the  decree,  an  imiuiry  was  directed  under  what  circumstances  the  Defendant 
had  retained  the  shares,  and  whether  any  and  what  loss  had  been  occasioned  thereby. 

The  Chief  Clerk,  by  his  certificate,  found  the  average  price  of  the  shares  between 
the  2lst  of  October  1853  (when  the  will  of  the  testator  was  proved  by  the  Defendant ), 
and  the  22d  of  December  1853  (being  two  months  after),  and  deducting  therefrom 
the  price  of  the  shares  on  the  Uth  of  Novemlier  1855  (the  date  of  his  certificate),  he 
found  that  there  had  been  a  loss  of  £325,  with  which  he  charged  the  executor. 

The  executor  ol)jected  to  the  finding,  and  his  o))jeetions  now  came  on  for 
arijument. 

"  Mr.  R.  Palmer  and  Mr.  Schvyn,  for  the  executor,  contended  that  the  executor 
ought  not  to  have  l)eeti  charged  with  the  price  of  the  shares  at  the  end  of  two  [182] 
months,  but   at    the   eml    oi   twelve    months,    when    their   value    had   consideralily 
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tliminished,  aiifl  that  no  rule  existed  which  required   the  conversion  at  the  end  of 
two  months. 

Mr.  Lloyd  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff,  argued  that  sonic  period 
must  he  tixed  for  calculating  the  loss,  which  had  occurred  by  the  executor  allowing 
the  assets  to  remain  on  an  unauthorized  security,  and  that  two  months  was  a  reason- 
able time  within  which   the  executor  ought  to  have  converted  the  Crystal   Palace 

Q M  O  f^Q 

Biixton  V.  Biutan  (1  Myl.  ^t  Cr.  80);  Bate  v.  Hooper  (o  De  G.  M.  &  Got.  338); 
Mort/aii  V.  Moif/un  (14  Beav.  72) ;  Kiuilt  v.  t'oltee  (16  Beav.  77),  were  cited. 

The  M.\ster  of  the  Rolls,  though  he  now  seemed  to  think  that  the  certificate 
was  correct,  mentioned  the  case  on  a  subsequent  day. 

March  18.  The  Master  ov  the  Rolls  [Sir  John  Romilly].  I  was  desirous  to 
reconsider  what  I  had  done  in  this  case  on  a  motion  to  vary  the  certificate,  and 
though  I  concur  in  the  general  effect  of  it,  yet  I  think  I  was  too  hasty  on  the  subject 
at  the  time,  and  I  propose  to  vary  it.  The  question  is  this :  The  executors  found  a 
portion  of  the  testator's  property  invested  in  Crystal  Palace  shares.  It  was  clearly 
their  duty  to  sell  and  invest  the  produce,  and  not  having  done  .so,  they  are  liable  for 
the  loss  which  has  occurred  by  their  omission,  and  that  is  [183]  what  I  intended  to 
determine  on  the  former  occasion.  But  then  the  question  i.s,  at  what  time  is  the  loss 
to  be  ascertained  '.  because  the  price  varied  very  considerably  ))etween  the  death  and 
the  sale.  I  said  that  two  months  was  a  reasonable  time  for  that  purpose,  but  it  was 
contended  that  a  year  was  the  time  which  has  always  been  given,  and  that  such  was 
the  period  allowed  in  Bate  v.  Hooper  {o  De  G.  M.  A;  Gor.  338) ;  but  that  case  does 
not  govern  me  on  this  occasion  ;  there  must  necessarily  be  a  discretion,  and  I  concur 
with  the  argument  of  Mr.  Lloyd  that  there  is  no  fixed  period,  and  that  it  is  impossible 
to  say  that  it  is  one  year.  You  cannot  fix  one  period  for  selling  every  species  of 
property.  Thus  suppose  the  testator  possessed  a  large  quantity  of  horses,  it  would 
be  culpable  to  keep  them,  at  a  great  expense,  incurring  necessarily  a  great  outlay 
for  their  maintenance,  instead  of  selling  them  at  once.  But  with  respect  to  other 
property,  there  must  be  a  reasonable  time  allowed  for  selling  it. 

With  respect  to  these  shares  this  was  their  situation  :  The  institution  had  not 
opened,  and  they  paid  no  dividend,  but  they  bore  a  premium  in  the  market,  and  in 
the  view  I  take  of  the  case,  I  should  have  considered  it  prudent  to  sell  at  the  earliest 
period  ;  but  in  all  these  cases  a  large  discretion  is  allowed  to  the  executors.  In 
Buxton  V.  Biu-ton  (1  Myl.  &  Cr.  80),  Lord  Cottenham  held,  that  where  an  executor 
had  not  sold  Mexican  bonds  until  a  year  and  a  half  after  the  death,  and  had  bomi  tide 
kept  them,  he  ought  not  to  be  charged  with  the  loss.  In  this  state  of  things  I 
consider  that  the  executor  may  properly  exercise  a  reasonable  discretion,  and  I  cannot 
fix  any  particular  period.  I  think,  in  my  own  view,  that  two  months  would  have 
been  reasonable  time,  but  he  might  fairly  have  considered  twelve  months.  I  shall, 
therefore,  only  charge  [184]  him  with  the  loss  which  would  have  occurred  if  he  had 
sold  them  at  the  end  of  twelve  mouths.  I  have  considered  whether  I  could  lay  down 
any  general  rule,  but  find  it  impossible.  The  question  depends  on  the  particular 
nature  of  the  property  and  the  evidence  affecting  it.  I  shall,  therefore,  alter  the 
certificate  and  charge  the  executor  with  the  value  of  the  shares  at  the  end  of  twelve 
months. 


[184]     Dening  v.  W.\ke.     April  29,  Mai/  3,  1856. 
[S.  C.  4  W.  R.  523.] 

In  1842  the  testator  executed  a  voluntary  liond,  payable  after  his  death,  and,  in  1850, 
he  made  a  voluntary  settlement  in  favour  of  other  parties.  His  assets  proved 
insufficient  to  pay  the  bond.  Held,  that  there  was  not  sufficient  ground  for  holding 
that  the  deed  was  fraudulent  as  against  the  bond  creditors,  and  that  the  onus  of 
proving  the  deed  to  be  fraudulent  attached  to  the  obligees  of  the  bond. 

B\'  a  voluntary  settlement  the  settlor  assigned  a  mortgage,  and  purported  to  convey 
copyholds  ;  he  also  covenanted  for  quiet  enjoyment  and  for  further  assurance.     He 
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died  without  having  surrendered  the  copyholds.     Held,  that  this  Court  would  not 
render  its  assistance  to  compel  the  voluntary  settlement  to  be  perfected. 
It  has  long  been  settled  that  the  trustees  and  c<'4ui^  tjiu;  lrii.4  under  a  voluntary 
settlement  cannot  compel  the  settlor  to  perform  any  further  act,  than  he  has  already 
done,  to  render  such  a  settlement  operative. 

On  the  1st  of  August  1842  Edward  Deacon  executed  a  voluntary  bond  to  Samuel 
Ware  in  the  penal  sum  of  £2000,  whereby,  after  reciting  that,  in  token  of  affection 
for  his  wife,  Ann  Deacon,  he  had  consented  that  she  might  make  her  will,  and  thereby 
dispose  of  £1000  to  such  persons  as  she  might  think  proper,  it  was  conditioned  that, 
if  he  Edward  Deacon  should  permit  her  to  make  her  will,  and  thereby  becjueath 
£1000,  and  if  within  six  months  after  the  decease  of  Edward  Deacon,  his  heirs, 
executors,  administrators,  or  assigns,  should  pay  the  £1000,  in  such  manner  as  his 
said  wife  should  have  appointed,  then  the  bond  should  be  void. 

Ann  Deacon  accordingly,  by  her  will,  dated  the  24th  September  1842,  bequeathed 
sundry  legacies,  payable  [185]  six  months  after  her  husband's  death,  under  his  bond, 
and  she  died  on  the  22d  September  1849. 

Edward  Deacon,  by  his  will,  dated  20th  October  1849,  gave  all  his  property  to  the 
Plaintiff,  upon  trust  to  convert  and  discharge  the  bond,  and  apply  the  residue  as 
therein  mentioned. 

By  an  indenture,  dated  the  22d  of  June  18.J0,  and  made  lietween  P^dward  Deacon 
of  the  first  part,  George  Hopewell  of  the  second  part,  and  two  trustees  of  the  third 
part,  reciting  a  mortgage  to  Edward  Deacon  of  certain  copyhold  hereditaments  of 
the  manor  of  Chard,  in  Somerset,  to  secure  the  sum  of  £670  and  interest,  and  reciting 
a  copy  of  court  roll  of  the  said  manor,  dated  the  1st  of  December  1830,  whereby 
certain  hereditaments  were  granted  to  P2dward  Deacon  for  the  lives  of  himself  and 
four  other  persons,  and  the  life  of  the  survivor ;  and  also  reciting  that  he  P^dward 
Deacon  was  desirous  of  making  a  settlement  of  the  £670  and  interest,  and  of  the  said 
hereditaments  so  granted  or  belonging  to  him  as  aforesaid,  in  favour  of  George 
Plopewell,  for  the  benefit  of  himself,  his  wife,  and  family,  subject  to  the  life  interest 
of  him,  Edward  Deacon,  therein,  it  was  witnessed  that,  in  consideration  of  natural 
love  and  affection,  he,  the  said  Edward  Deacon,  assigned  to  the  two  trustees  the  .said 
sum  of  £670,  and  all  interest  due  and  to  grow  due  for  the  same,  upon  the  trusts 
thereinafter  mentioned,  and  he  thereby  also  leleased  to  the  same  persons,  the 
mortgaged  premises  and  the  hereditaments  granted  to  him  for  lives  upon  the  same 
trusts.  These  were  for  Edward  Deacon  for  life,  and  after  his  decease  for  George 
Hopewell,  his  heirs,  iV'c,  absolutely.  Then  followed  covenants  by  Edward  Deacon, 
for  power  to  convey  the  hereditaments  for  quiet  enjoyments  by  Dening  and  Gore,  and 
for  further  assurance. 

[186]  PIdward  Deacon  died  in  August  18."j2. 

The  copyholds  had  never  been  surrendered  to  the  uses  of  the  settlements,  and  the 
deeds  relating  to  the  present  mortgage  security  and  debt,  comprised  in  the  indenture 
of  settlement  of  June  18.50,  remained  in  the  hands  of  Kdward  Deacon  until  his  death, 
when  they  were  taken  possession  of  by  George  Hopewell.  He  contended  that  the 
settlement  of  June  1850  was  valid,  as  against  the  bond  of  1842,  and  that  the  (iroperty 
thereby  assigned  and  conveyed  formed  no  part  of  the  testator's  assets,  and  was  not 
liable  or  subject  to  the  claims  of  the  several  persons  interested  under  the  bond  and 
the  will  of  Ann  Deacon. 

The  present  suit  was  instituted  in  order  to  obtain  a  declaration  as  to  the  rights  of 
the  parties  and  for  the  administration  of  the  testator's  estate  ;  at  the  hearing,  a  decree 
was  made  directing  inquiries  and  accounts. 

The  Chief  Clerk  certified  that  at  the  death  of  Kdward  Deacon  he  had  no  personal 
estate,  except  some  wearing  apparel  of  trifling  value  ;  that  the  real  estate  belonging 
to  him  at  his  death  (other  than  the  hereditaments  comprised  in  the  settlement  of 
June  1850)  consi-sted  of  five  cottages  and  gardens  thereto;  two  cottages  (burnt  down) 
ami  ijardens  thereto,  and  a  small  freehold  field  adjoining,  and  which  cottages  and  field 
had,^n  pursuance  of  the  decree,  been  sold  for  .£4'.)0  :  that  there  was  a  balance  of 
£108,  9s.  7d.,  due  from  the  IMaintiffs  in  respect  of  rents,  \-c.,  received  by  them  :  and 
that  the  simple  contract  debts  amounted  to  £29,  18s.  Gd.,  and  the  legacies  bequeathed 
by  Deacon  to  £240,  lis.  lOd. 
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The  assets  (other  than  those  comprised  in  the  settlement)  being  insutficient  to 
discharge  the  simple  contract  debts  and  the  bond  debt,  the  (juestions,  on  the  cause 
[187]  coming  on  for  further  consideration,  were,  first,  whether  the  settlement  was 
fraudulent  and  void  as  against  creditors,  and  if  not,  then,  secondly,  whether  the 
property  comprised  in  it  was  thereby  ett'ectually  conveyed,  or  remained  part  of  the 
assets  of  the  testator. 

With  reference  to  the  first  point,  it  was  stated  in  the  bill  that,  on  the  1st  of 
August  1842,  the  whole  property  of  the  testator  was  estimated  at  about  £2000,  the 
seven  cottages  and  freehold  field,  which  were  sold  under  the  decree  for  £490,  being 
then  supposed  to  be  worth  £1000. 

Mr.  Iv.  Palmer  and  Mr.  W.  W.  Cooper,  for  the  Plaintiffs. 

Mr.  Follett  and  Mr.  Freeman,  for  the  legatee  of  Ann  Deacon.  The  bond  is  an 
ordinary  bond,  under  the  hand  and  seal  of  the  testator,  on  which  an  action  at  law 
might  be  maintained  ;  it  may  therefore  be  enforced  in  this  Court ;  FUlrher  v.  Fletclur 
(4  Hare,  67).  The  deed  of  settlement  would  not,  at  law,  be  any  defence  to  such  an 
action  on  the  bond,  for  it  rendered  the  testator  insolvent,  and  was  therefore  void 
under  the  statute  13  Eliz.  c.  5,  as  being  made  with  the  view  and  intent  of  defrauding 
creditors.  It  cannot  therefore  stand  as  against  the  l)0iid  in  this  Court.  The  bond, 
though  voluntary,  is  good  at  law,  but  in  this  Court,  no  doubt,  voluntary  debts  rank 
after  debts  for  value  ;  that  is  the  oidy  difl'eronce. 

Even  if  the  deed  of  settlement  shouM  be  held  to  he  valid,  and  not  made  in  fraud 
of  crerlitors,  it  nevertheless  fails  to  constitute  an  effectual  conveyance  of  the  property 
comprised  in  it,  by  reason  of  the  copyholds  not  having  been  surrendered  to  the  uses 
of  the  settlement,  [188]  and  the  deed  being  voluntary,  this  Court  will  not  interfere 
to  complete  the  conveyance.  The  copyholds,  therefore,  are  not  subject  to  the  trusts 
limited  bv  the  settlement.  They  cited  Jenkins  v.  Biiani  (6  Sim.  603) ;  IFaUon  v. 
Paifc(6  Beav.  283). 

Mr.  Hanson,  in  the  same  interest,  contended  that  the  settlement  was  incomplete, 
and,  being  voluntary,  was,  therefore,  not  binding. 

Mr.  Fischer,  for  G.  Hopewell  and  wife. 

Mr.  Brooksbank,  for  Samuel  Ware. 

The  Master  of  the  Rolls  expressed  his  opinion  to  be,  that  the  bond  constituted 
a  perfectly  good  debt  from  the  testator,  and  made  his  assets  liable  for  that  amount. 
He,  however,  reserved  judgment  on  the  principal  points. 

Mail  3.  The  M.\STER  of  the  Kolls  [Sir  John  Korailly].  It  is  (jnite  clear  that 
the  bond  of  August  1842  is  a  good  bond,  and  that  the  amount  thereby  .secured  mu^^t 
be  paid  out  of  the  assets  of  the  testator.  The  question  is,  whether  the  property  con- 
veyed by  the  deed  of  1850  did,  or  did  not,  form  part  of  his  assets  at  his  death.  This, 
so  far  as  that  indenture  is  complete,  and  does  not  rest  in  fieri,  depends  upon  whether 
the  deed  is  void  under  the  13  Eliz.  c.  5,  as  being  made  with  the  view  and  intent  to 
defraud  creditors.  It  was  argued  that  this  must  be  the  intent  of  this  deed,  inasmuch 
as  their  [189]  debt  on  the  assets  of  the  testator  would  be  thereby  defeated.  But  I 
am  of  opinion  that  no  facts  exist  in  this  case,  on  which  such  a  conclusion  can  be 
properly  rested.  It  is  true  that  the  sale  of  the  property  of  the  testator  has  produced 
less  than  might  have  been  expected,  and  that  thereby  a  deficiency  has  been  created  : 
but  no  other  facts  appear,  by  which  it  can  be  reasonably  inferred  that  the  testator 
knew,  or  believed,  or  had  just  reason  to  believe,  that  his  asset.s,  after  this  property 
had  been  deducted,  would  not  have  been  sufficient  to  pay  the  bond  in  addition  to 
debts  contracted  for  value.  In  a  case  of  this  description,  between  volunteers  on  both 
sides,  the  burthen  of  proving  that  the  deed  was  executed  with  a  view  to  defraud 
creditors,  in  my  opinion,  falls  on  the  person  claiming  under  the  bond,  and,  as  I  have 
stated,  I  find  not  only  no  facts  leading  me  to  that  conclusion,  but  what  evidence  there 
is  induces  me  to  come  to  an  opposite  opinion.  I  am  of  opinion,  therefore,  that  the 
deed  of  18.50  is  a  valid  deed,  and  that  all  the  property  thereby  effectually  conveyed 
ceased  to  form  a  part  of  the  assets  of  the  testator. 

The  next  question  is,  whether  the  Court  will  assist  the  person  claiming  under  the 
settlement  of  1850,  for  the  purpose  of  completing  that  which  the  testator  left  incom- 
plete, but  covenanted  to  complete  ;  I  am  of  opinion  that  this  cannot  be  done,  and  that 
so  far  as  anything  further  remains  to  l)e  done  to  complete  the  title  of  the  trustees 
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under  that  deed,  and  which  they  cannot  now  accomplish  without  the  aid  of  this 
Court,  to  that  extent,  they  cannot  hold  the  property  covenanted  to  be  conveyed  or 
surrendered  against  the  persons  claiming  under  the  bond  or  the  will  of  the  testatrix. 
The  question  against  them  is  the  same  that  it  would  have  been  against  the  testator 
himself,  if  he  were  now  alive,  and  this  were  a  suit  to  compel  him  to  surrender  the 
[190]  copyholds ;  and  it  has  long  been  settled  that  the  trustees  and  ccsluis  qw:  tmat, 
under  a  voluntary  settlement,  cannot  compel  the  settlor  to  perform  any  further  act 
than  he  has  already  done  to  render  that  settlement  operative.     Declare  accordingly. 

[190]    Basham  v.  Smith.     April  7,  8,  26,  1856. 

The  "full  discharge  (of  a  prisoner)  from  custody  without  any  adjudication  "  by  the 
Court,  under  the  provisions  of  the  37th  sect,  of  1  &  2  Vict.  c.  110,  means  a  dis- 
charge from  prison  in  a  complete  and  unconditional  form.  The  word  "full,"  as 
applied  to  the  word  "discharge,"  is  explained  by  the  38th  section,  which  shews  that 
the  insolvent  may  obtain  a  discharge  from  prison  on  bail,  or  upon  conditions  not 
amounting  to  a  full  discharge. 

Therefore,  where  a  vesting  order  was  made,  and  before  any  final  order  of  adjudication 
or  any  further  step  taken,  the  insolvent  was  discharged  Ijy  the  detaining  creditor, 
and  no  revesting  order  was  ever  made,  it  was  held  that  the  discharge  was  a  "  full 
discharge"  under  the  37th  section,  and  that  after-acquired  property  did  not  pass  to 
the  provisional  assignee  under  that  insolvency. 

Observation  as  to  the  danger  of  allowing  a  party  to  mend  his  case,  upon  a  reference 
l)ack  to  Chambers,  after  it  has  been  brought  before  the  Court,  and  the  exact  point 
in  which  the  evidence  is  thought  to  be  defective  is  known. 

In  1843  ]SIontague  George  Smith,  applied  by  petition,  in  the  usual  way,  for  the 
benefit  of  the  Insolvent  Debtors  Act,  and  the  usual  vesting  order  was  made  on  the 
•ith  of  November  1813.  Afterwards,  the  detaining  creditor  discharged  him  from 
custody  ;  nothing  further  took  place  in  that  insolvency,  no  schedule  was  filed,  and  no 
revesting  order  made. 

In  1845  Smith  became  a  second  time  insolvent,  and  the  usual  vesting  order  was 
made;  and  on  the  29th  of  October  1845  the  Ji/uil  onler  of  culjwlkation  was  made, 
and  he  was  thereupon  discharged  from  prison,  and  his  estate  was  vested  in  Mr. 
Sturgis. 

In  March  1848  Smith,  under  an  agreement  with  Broughton,  became  entitled  to  a 
charge  on  a  reversionarv  interest,  which  now  amounted  to  £175. 

[191]  In  1852  Smith  a  third  time  took  the  benefit  of  the  Insolvent  Debtors  Act, 
and  an  order  was  made  vesting  his  estate  and  eti'ects  in  the  Defendant  Sturgis. 

it  was  alleged  that  under  these  orders  the  £175  was  vested  in  Sturgis.  On  the 
other  hand,  the  £175  was  claimed  by  W.  Smith,  father  of  Montjigue  George  Smith, 
under  an  alleged  agreement  of  the  I8th  of  March  1848. 

The  Chief  Clerk  certified  that  £175,  13s.  4d.,  was  due  upon  the  security  to  Sturgis, 
and  nothing  to  Smith's  father,  on  the  grounds  that  "the  insolvency  of  1843  prevailed, 
and  vested  the  property  in  the  Defendant  Sturgis  ;  and  that  \V.  Smith's  security 
being  taken  subsequently,  could  not  avail  against  the  title  of  Sturgis.'^  He  also 
certilied  that  "  there  was  no  sufficient  proof  of  notice  to  the  PlaintitT  by  W.  Smith  of 
his  security,  so  as  to  affect  the  title  of  Sturgis." 

The  cause  now  came  before  the  Court  upon  motion  to  vary  the  certificate,  where- 
upon two  ([uestions  arose:  first,  upon  the  constructi<jii  of  the  sUit.  1  \'  2  \  ict.  c.  110; 
and  second,  whether,  upon  the  evidence,  M.  G.  Smith  had,  in  fact,  a.ssigned  the  bencHt 
of  the  security  to  his  father. 

The  37tli  sect,  of  the  I  ^c  2  Vict.  c.  100  enacts  that  "  upon  the  filing  of  such  peti- 
tion by  such  prisoner,  it  shall  be  lawful  for  the  said  Court  for  the  Relief  of  Insolvent 
Debtors,  and  such  Court  is  hereby  authorized  and  required,  to  order  that  all  the  real 
and  personal  estate  and  ettects  of  such  prisoner,  both  within  this  realm  and  abroad, 
except,  vVrc,  and  all  the  future  estate,  right,  title,  interest  and  trust  of  such  prisoner 
in  or  to  any  real  or  personal  estate  and  effects,  within  this  realm  or  abroad,  which 
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such  prisoner  may  purchase,  or  which  [192]  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him,  before  he  shall  l>ecome  entitled  to  his  Jinul  di-^cliarge,  in 
pursuance  of  this  Act,  according  to  the  adjudication  made  in  that  behalf ;  or  in  case 
such  prisoner  shall  obtain  his  full  dutchanje  from  custody  without  any  adjudication 
being  made  by  the  said  Court,  then  before  such  prisoner  shall  be  so  fully  discharged 
from  custody  ;  and  all  debts  due,  or  growing  due  to  such  prisoner,  or  to  be  due  to 
him,  or  her,  before  such  discharge  as  aforesaid,  shall  be  vested  in  the  provisional 
assignee  for  the  time  being  of  the  estates  and  eti'ects  of  insolvent  debtors  in  England, " 
&c.  The  38th  section  provides  that  a  prisoner  may  be  discharged  upon  bail,  and 
upon  certain  conditions  not  amounting  to  an  absolute  final  discharge. 

Mr.  Lloyd  and  Mr.  AValford,  for  Smith's  father,  contended  that  the  discharge  of 
the  prisoner  in  1843,  by  the  detaining  creditor,  was  complete  and  unconditional,  and 
therefore  amounted  to  a  "full  discharge"  under  the  37th  section  of  the  1  &  2  Vict.  c. 
110  ;  and  that  this  was  clearly  the  meaning  of  a  "full  discharge  "  appeared  from  the 
38th  section,  which  had  reference  to  a  discharge  upon  bail,  and  upon  certain  conditions^ 
not  amounting  to  a  complete  discharge  ;  that,  consecjuently,  property  acquired  under 
the  agreement  of  1848  did  not,  under  the  37th  section  of  the  Act,  vest  in  the  provi- 
sional assignee ;  secondly  that  the  deposit  being  made  with  W.  Smith,  after  the  final 
adjudication  in  the  second,  but  before  the  third  insolvency,  was  valid  and  binding. 
They  cited  Tudwaij  v.  Jones  (1  Kay  &  Johnst.  691) ;  Ex  parte  Newton  (4  Deac.  &  Ch. 
138);  Smith  v.  Smith  (2  Cr.  &  Mees.  231);  Granfjt;  v.  Trickett  (2  Ell.  &  Bl.  39.5); 
Kernot  v.  PittK  (2  Ell.  &  Bl.  406);  Jams  v.  Gibban-s  (9  Ves.  407);  1  &  2  Vict.  c.  110, 
ss.  37,  38,  40,  87  ;  21  Jac.  1,  c.  19,  s.  11. 

[193]  Mr.  Follett  and  Mr.  Osborne,  cmtra,  cited  Stochi  v.  Dobson  (4  De  G.  M.  & 
Gor.  11). 

April  26.  The  Master  of  the  Rolls  [Sir  John  Romilly].  In  this  case  two 
questions  arise ;  one  upon  the  construction  of  the  statute  of  the  1  &  2  Vict.  c.  110, 
and  the  other  upon  the  evidence,  whether,  in  fact,  the  son  has  assigned  to  his  father 
the  benefit  of  the  security  in  question. 

It  is  admitted  that  the  property,  being  acquired  after  the  final  adjudication  in  the 
second  insolvency,  cannot  now  be  vested  in  the  provisional  assignee,  by  virtue  of  any 
proceedings  in  that  matter;  and  the  question  is,  whether  it  is  vested  in  the  provisional 
assignee  under  the  vesting  order  made  in  the  first  insolvency,  there  having  been  no 
order  made  in  that  insolvency  to  revest  the  property  in  the  insolvent.  This  depends 
upon  the  construction  of  the  37th  clause  which  is  in  these  words.  [His  Honor  read 
it.     (See  ante,  p.  191.)] 

It  is  argued,  on  behalf  of  the  father,  that  two  limits  are  imposed  ;  that  the  future 
property,  whatever  it  may  be,  which  is  acquired  by  the  insolvent  before  his  discharge, 
either  by  the  final  adjudication,  or  before  his  full  discharge  by  the  creditors,  is  vested 
in  the  provisional  assignee ;  but  that  the  "  full  discharge  "  by  the  creditors  means  his 
"  full  discharge  "  from  prison  in  a  complete  and  unconditional  form. 

Upon  the  whole,  I  have  come  to  the  conclusion  that  this  is  the  true  construction 
of  the  Act.  I  think  the  [194]  argument  is  correct  which  says  that  the  meaning  of 
the  word  "full,"  as  applied  to  the  word  "discharge,"  is  explained  by  the  38th  section 
which  follows  it,  and  which  shews  that  the  insolvent  may,  in  certain  cases,  obtain  a 
discharge  from  prison  on  bail,  and  upon  certain  conditions  which  do  not  amount  to  a 
full  discharge;  and  I  think,  if  this  be  not  the  real  meaning  of  the  word  "full,"  as 
applied  to  the  discharge  of  the  insolvent  debtor,  under  this  clause,  that  there  is  no 
other  intelligible  or  distinct  meaning  which  I  can  affix  to  it. 

It  is  justly  observed  that  the  other  creditors  of  the  insolvent  are  not  prejudiced 
by  this  construction,  because,  if  they  objected  to  the  discharge  of  the  insolvent,  they 
might  have  detained  the  prisoner,  or  replaced  him  in  prison,  in  the  event  of  their 
claim  not  being  satisfied;  but  it  would  be  the  occasion  of  a  great  injury  to  the  debtor, 
if,  when  he  had  paid  and  satisfied  every  claim  on  him,  after  the  vesting  order  had 
been  made,  but  had  neglected  to  obtain  an  order  revesting  the  estate  in  himself,  all 
his  future  property  should  become  vested  in  the  provisional  assignee.  I  think  that  is 
contrary  both  to  the  principle  and  scope  of  the  Act. 

It  appears  to  me  that  the  scope  of  the  Act  is  that  the  final  adjudication  of  the 
Court,  in  the  one  case,  and  the  unconditional  discharge  from  prison  of  the  prisoner,  in 
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the  other  case,  not  prevented  by  any  of  the  other  creditors,  and  which  virtuallj- 
removes  the  debtor  from  the  operation  of  the  statute,  constitute  the  two  periods 
within  which  the  property  acquired  by  the  insolvent  debtor,  in  either  alternative, 
passes  to,  and  is  now  vested  in  the  provisional  assignee. 

This,  however,  does  not  determine  the  question  in  favour  of  AVilliam  Smith,  the 
father  of  the  insolvent,  [195]  because  his  son,  Montague  George  Smith,  became 
insolvent  for  the  third  time  on  the  9th  of  J'ebruary  1852,  under  which  it  is  not,  and 
in  fact  could  not,  be  disputed,  the  property  passed  to  Mr.  Sturgi.s,  under  the  vesting 
order  made  in  that  insolvency,  if  it  wore  then  the  property  of  the  insolvent,  that  is, 
unless  a  valid  and  ertectual  disposition  of  it  had  been  previously  made  by  Montague 
George  Smith  in  favour  of  William  Smith,  his  father. 

Now,  the  burden  of  proving  this  lies  upon  William  Smith.  Looking  at  the  case 
in  this  point  of  view  :  viz.,  that  it  lies  upon  him  to  prove  the  assignment,  the  affi- 
davits fail  in  doing  so.  The  utmost  they  do  is  to  raise  a  suspicion,  and  it  is 
impossible  to  say  they  prove  that  an  assignment  was  made  under  which  he  is  entitled. 
In  that  state  of  the  case,  I  am  bound  to  say  that  the  Chief  Clerk  came  to  a  right 
conclusion,  and  I  disallow  the  claim,  on  the  ground  that  the  evidence  does  not 
establish  it. 

I  cannot  accede  to  the  request  which  Mr.  Lloyd  pressed  upon  me,  that  I  would 
permit  the  matter  to  go  back  into  Chambers,  to  enable  Mr.  William  Smith  to  try  to 
mend  the  case.  Nothing  can  be  more  dangerous  than  to  allow  a  person  to  mend  his 
case  after  it  has  been  brought  before  the  Court,  when  he  knows,  from  the  decision  of 
the  Court,  the  exact  point  where  the  evidence  is  considered  to  fail.  I  have  no  doubt 
what  the  result  of  sending  it  back  to  the  Master  would  be.  As  it  is  clear  that  Mr. 
Smith  cannot  mend  his  recollection  in  the  matter,  and  as  he  has  gone  through  all  his 
papers  before  he  made  his  last  affidavit,  it  is  obvious  that  no  beneficial  or  effectual 
result  would  be  occasioned  by  it.  I  am,  therefore,  of  opinion  that  the  certificate  of 
the  Chief  Clerk  must  be  confirmed. 


[196]     Cooke  i:  Dealey.     Dec.  20,  22,  1855. 

[See  Dyer  v.  Di/a;  1865,  34  Beav.  507.     Questioned,  Steed  v.  Preece,  1874,  L.  K.  18  Kq. 
192.     See  Hyett  v.  Mekin,  1884,  25  Ch.  D.  740.] 

Suljject  to  the  debts,  &e.,  real  estates  were  devised  to  A.  They  were  all  sold  in  an 
administration  suit,  to  which  the  devisee  was  a  party.  After  payment  of  the  debts, 
iVc,  there  remained  a  sum  in  Court  at  the  death  of  the  devisee.  Held,  that  it  was 
of  the  character  of  real  estate,  and  passed  to  her  heir. 

The  testator,  Samuel  Cooke,  directed  that  all  his  debts  should  be  paid  by  his 
executors  out  of  his  personal  estate.  He  devised  his  real  and  personal  estate  to  his 
wife  for  life,  and  after  her  decease  he  bequeathed  £1000  to  the  Plaintitl',  and  subject 
thereto  he  devised  and  bequeathed  one-fourth  of  his  real  and  personal  estate  to  his 
daughter  Eliza  Dealey,  and  the  remainder  to  other  persons. 

The  testator  survived  his  wife  and  died  in  1851. 

A  suit  was  instituted  for  the  administiation  of  the  estate,  to  which  Eliza  Dealey 
and  her  husband  were  parties.  By  the  decree,  the  usual  accounts  were  directed,  and 
the  real  estates  were  ordered  to  be  sold  for  the  payment  of  the  debts  and  legacies  ; 
they  were  accordingly  sold  for  £4260.  Subsequently  to  the  decree  and  to  the  sale, 
Eliza  Dealey  fell  into  "a  state  of  mental  imbecility,  and  the  estates,  in  conse(iuence, 
were  vested  iti  the  purchasers,  under  the  Trustees  Act.  Eliza  Dealey  died,  and  in 
April  1855  her  husband  took  out  administration.  After  payment  of  the  testator's 
debts  and  legacies,  there  still  remaineii  a  sur])his  of  the  produce  of  the  real  estate  in 
Court.  The  husband  and  administrator  of  Eliza  Dealey  now  presented  a  petition, 
whereby  he  claimed  one-fourth  of  the  fund  in  Court,  as  personal  estate  ;  i)ut  this 
claim  was  contested  by  her  heir  at  law,  who  insisted  that  the  surplus  fund  still 
retained  the  character  of  realty. 

Mr.  Whitbread,  in  support  of  the  petition.  The  fund  [197]  in  Court  is  of  the 
character  of  personalty  ;  it  is  the  produce  of  a  sale  directed  by  the  Court,  in  a  suit, 
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to  which  the  owners  of  the  estate  were  parties,  and  who  must,  therefore,  be  taken  to 
have  assented  to  the  sale.  The  case  is  similar  to  Flumujan  v.  Flanatjan  (stated  in  1 
Bro.  C.  C.  500),  where  too  much  of  a  real  esUite  had  been  sold  to  pay  the  debts,  and 
the  surplus  was  held,  as  between  the  real  and  personal  representatives  of  devisees,  to 
be  personal  estate.  In  Oxeruliii  v.  Lord  Compton  (2  Ves.  jun.  69),  the  produce  of 
timber  on  the  estate  of  a  lunatic  ordered  to  be  sold  in  the  lunacy  was  held  to  lie 
personal  assets.  So  /«  the  matter  of  Cro.ff:'s  Estate  (1  Sim.  X.  8.  2G0),  Lord  Crau- 
worth  ordered  money,  paid  into  Court  by  a  railway  company,  for  lands  taken  under 
the  Lands  Clauses  Act,  from  a  person  who  was  in  a  state  of  mental  imbecility,  to  be 
paid  to  his  executors.  Again,  under  the  1  AVill.  4.  c.  6.5,  s.  28,  where  real  estate  of  a 
lunatic  is  sold  by  the  Court  to  pay  his  debts,  the  statute  (s.  29)  declares,  that  the 
surplus  produce  shall  be  of  the  same  "  nature  and  character."  This  shews  that,  but 
for  this  clause  and  in  other  cases,  it  would  be  considered  realty. 

Mr.  Lloyd,  Mr.  White,  Mr.  Fleming,  and  Mr.  George  Law,  contra.  A  sale  made 
for  a  limited  pur[)o.se  will  not  alter  the  character  of  property  not  required  for  that 
purpose.  The  bill  in  this  case  onl\'  asked  that  so  much  of  the  real  estate  might  be 
sold  ;is  might  be  necessary.  Too  much  has  been  sold  by  accident  and  not  with  the 
design  of  changing  its  nature  and  character.  Flamujan  v.  Flanagan  turned  on  the 
terms  of  the  decree  for  payment.  Oxemlen  v.  Lord  Comptmi  (2  Vcs.  jun.  69)  was  not 
the  case  of  a  sale  of  the  corjnui  of  real  estate,  but  of  the  casual  prohts  of  it,  and  there- 
fore does  not  apply.  Ln  the  [198]  matter  of  Cross's  Estate  (1  Sim.  N.  S.  260), 
depended  on  the  construction  of  the  Lauds  Clauses  Act  (8  &  9  Vict.  c.  18),  and  is 
inconsistent  with  the  other  authorities.  As  a  feme  sole,  it  was  impossible  for  a  married 
woman  to  assent ;  Field  v.  Brown  (17  Beav.  146) ;  or  to  bind  her  estate,  except  under 
the  Fines  and  Kecoveries  Act. 

Mr.  Whitbread,  in  reply. 

The  following  cases  were  also  cited  and  commented  on  : — Jerniy  v.  I'reston  (13  Sim. 
3-56) ;  IFheldale  v.  Partrideje  (8  Ves.  23.5) ;  Midland  Counties  Railway  Company  v.  Oswin 
(1  Colly.  80).  See  also  In  re  Taylor's  Settlement  (9  Hare,  596);  In  re  Horner's  Estate 
(•5  De  G.  &  Sm.  483) ;  In  re  Steicart  (1  Sm.  &  G.  32) ;  Ex  parte  fFalker  (1  Drew.  508) ; 
In  the  matter  of  Wharton  (5  De  G.  M.  &  Gor.  33) ;  In  re  Sloper  (MS.  5th  May  1854), 
in  which  the  Lords  Justices  held,  that  the  purchase-money  paid  by  a  railway  company, 
for  lands  belonging  to  a  lunatic,  was  to  be  treated  as  realty. 

The  M.\.stek  of  the  Kolls.     I  will  dispose  of  this  case  on  Monday. 

Dec.  22.  The  M.\stek  of  the  Kolls  [Sir  John  Komilly].  This  petition  relates 
to  the  question  of  conversion,  and  I  was  desirous,  before  deciding  the  case,  to  look  at 
two  authorities  cited  by  Mr.  Whitbread,  which  appeared  [199]  to  have  a  very  strong 
bearing,  and  of  the  latter  of  which  I  was  not  aware. 

The  question  is,  whether  certain  money  in  Court,  arising  from  the  sale  of  a  real 
estate  directed  to  be  sold,  belongs  to  the  heir  or  to  the  personal  representative.  The 
general  rule  undoubtedly  is,  that  the  conversion  of  real  estate  into  personalty  only 
takes  effect  to  the  extent  of  the  object  required,  and  therefore  to  this  extent  the 
conversion  takes  eflect,  but  beyond  that,  the  rights  of  all  parties  remain  the  same  as 
if  no  conversion  or  sale  had  taken  place  ;  this  was  decided  in  Ackroyd  v.  Smithson 
(1  Bro.  C.  C.  503),  so  celebrated  for  Lord  Eldon's  argument,  and  in  many  other 
cases. 

If  the  matter  stood  there,  I  should  have  thought  that  there  was  no  question  on  the 
suliject,  but  Mr.  Whitbread  cited  two  cases  which  seemed  to  shew  that  a  different 
rule  prevailed  in  lunacy,  where  the  Court  considered  that  it  would  be  for  the  benefit 
of  the  lunatic  that  a  sale  of  his  real  estate  should  take  place,  and  he  argued  that  this 
view  was  confirmed  by  the  28th  section  of  the  statute  1  Will.  4,  c.  65,  which  says, 
that  conversion  shall  not  take  place  in  a  particular  event,  from  which  he  inferred, 
that  but  for  this  statute,  it  would  take  efl'ect  in  all  other  cases. 

I  think,  however,  that  the  authorities  cited,  and  rules  in  lunacy,  do  not  alter  the 
principle  in  these  cases.  More  of  the  real  estate  was  sold  than  was  necessary  ;  of 
course,  the  conversion  is  complete  to  the  extent  to  which  the  purchase-money  was 
required  for  the  particular  object  for  which  the  sale  took  place,  namely,  for  the 
payment  of  the  debts  and  costs,  but  the  excess,  though  in  the  form  of  money,  remained, 
as  before,  impressed  with  the  character  of  land. 
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[200]  The  money  was  raised  by  sale  instead  of  by  mortgage,  and  for  the 
convuniunce  of  the  purchaser  too  much  was  sold,  the  excess,  therefore,  beyond  what 
was  required  retains  its  original  character  of  realty. 

The  case  of  Uxmih-n  v.  Lord  Comptan  (2  Ves.  jun.  69)  was,  in  my  opinion,  rightly 
distinguished  by  Mr.  Lloyd  ;  that  was  a  case  more  in  the  nature  of  emVjlcmcnts  or 
growing  crops  of  an  estate,  and  may  be  distinguished  from  what  may  be  called  the 
proceeds  of  the  sale  of  the  estate  itself.  In  that  case,  timber  on  the  estate  of  a  lunatic 
had  lieen  cut  and  sold  by  order  of  the  Court,  on  a  report  that  it  would  be  for  his 
benefit,  and  the  produce  was  held  to  be  personal  and  not  real  estate,  because  it  was 
part  of  the  fruits  of  the  real  estate  come  to  maturity.  It  was  like  the  produce  of 
a  coppice,  which  is  usually  cut  every  eighteen  or  twenty  years,  which  would  be 
the  profits  of  the  estate  the  same  as  any  other  crop.  Timber  had  been  sold  in  the 
judicious  management  of  the  estate,  and  the  produce  was  held  money,  and  belonged 
not  to  the  heir  but  to  the  personal  representative. 

The  other  case.  In  re  The  Matter  of  Cross's  Estate  (1  Sim.  N.  S.  260),  is  one  of 
greater  difficulty,  but  I  think  that  it  does  not  affect  the  question  ;  the  case  turned 
on  the  construction  of  the  Lands  Clauses  Act,  and  does  not  vary  or  affect  this 
case. 

I  am  therefore  of  opinion  that  all  the  money  not  required  for  the  purpose  of  the 
suit  and  not  disposed  of  in  the  performance  of  the  order  and  decree  of  the  Court 
belongs  to  the  parties  in  its  original  character,  that  is,  it  remains  real  estate,  and  goes 
to  the  heir  at  law. 


[201]     In  re  Radcliffe.     April  17,  18,  19,  1856. 

[S.  C.  2  Jur.  (N.  S.)  387.] 

When  the  interest  of  a  mortgage  is  regularly  paid,  and  the  mortgagor  has  never  been 
called  on  to  discharge  the  principal,  the  costs  of  a  transfer  of  the  mortgage,  made 
by  the  mortgagee  without  any  communication  with  the  mortgagor,  are  not  properly 
chargeable  against  them. 

William  Clark  being  entitled  under  the  will  of  Mary  Radcliffe  to  one-eighth  of  a 
sum  of  stock,  in  reversion  expectant  on  the  death  of  his  mother,  Sarah  Clark,  mort- 
gaged the  same  in  18.34  to  Parken,  to  secure  the  sum  of  £80  and  interest,  and  Sarah 
Clark,  then  a  widow,  joined  in  the  mortgage,  and  assigned  to  Parken  the  dividends 
of  the  stock  during  her  life.  Afterwards,  Elizabeth  Clark,  another  of  the  children  of 
Sarah  Clark,  mortgaged  her  one-eighth  to  Parken,  to  secure  £80  and  interest,  her 
mother  also  joining  in  the  mortgage. 

In  1840  Elizabeth  Clark  died  unmarried  and  intestate,  but  no  administration  had 
been  taken  out  to  her  estate. 

In  184.5  Parken  a.ssigned  both  securities  by  way  of  mortgage  to  Hart,  without 
the  concurrence  of  the  mortgagors  therein,  and  in  1852  Hart  and  Parken,  without 
the  concurrence  of  the  parties  interested,  assigned  the  securities  to  Webster,  together 
with  a  sum  duo  to  Parken  for  interest,  and  also  certain  sums  claimed  by  him  in  respect 
of  costs  of  transfer. 

In  18.54  the  fund  was  paid  into  Court,  and  the  debt  to  Webster  having  been 
reduced  by  payments,  he  assigned  the  balance,  together  with  the  securities,  and  also 
tile  interest  remaining  due  and  the  costs  of  transfer  to  Popkin. 

[202]  Popkin  having  presented  her  petition,  an  order  was  made  on  the  12th  of 
January  1856,  that  an  account  should  be  taken  of  what  was  due  to  the  Petitioner, 
under  the  two  securities  of  18.'U,  the  a.ssignnients  of  1845,  1852,  and  185."),  and  the 
costs  of  the  application.       The  Chief  Clerk  refused  to  allow  the  costs  of  the  transfers. 

Mr.  Koupell  and  Mr.  C.  Webster,  for  the  Petitioner.  The  time  for  redemption 
having  expired,  and  the  mortgage  debt  not  having  been  paid,  the  mortgage  became 
absolute  ;  the  mortgagee  was  then  entitled  to  assign  the  securities  without  the  con- 
currence of  the  mortgagor,  and  the  costs  are,  of  course,  a  charge  on  the  mortgaged 
premises.  Besides  this,  one  of  the  mortgagors  was  dead,  and  representation  to  her 
estate  has  not  vet  been  taken  out,  and  as  to  that  mortgage,  therefore,  no  concurrence 
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in  a  transfer  could  have  been  obtained  from  anyone  qualified  to  give  it.  The  costs 
are  properh'  mortgagees' costs  ;  Jl'ithcrcll  v.  Collins  (.3  Madd.  25.")).  No  case  can  l>e 
foinid  directly  applying  to  the  case  of  transfers,  but  the  principle  is  to  give  complete 
indemnity  to  the  mortgagee  ;  Ilartk  v.  JfilLin  (8  Sim.  '238) ;  Coli'x  v.  Fornst  (10  Heav. 
.552);  King  v.  Swlth  (t!  Hare,  47.3);  Smith  v.  Vhichestn-  (2  Dr.  &  War.  ,393);  Jliqqins 
v.  Frankis  (15  L.  J.  (N.  S.)  Ch.  329) ;  irwhlilove  v.  Tai/lor  (6  Hare,  307) ;  Daniell's'Pr. 
(pp.  190,  1036  (3d  ed.)) ;  Seton  on  Decrees  (p.  192  (2d  ed.)). 

T)IK  M.v.STER  OF  THE  KOLLS  referred  to  Martin's  cum'  (5  King.  160  ;  2  M.  <fe  P.  240). 

[203]  Mr.  Lloyd  and  Mr.  Smyth,  in  support  of  the  certificate,  were  not  heard. 

The  M.vstek  of  the  Rolls  said  he  would  look  into  the  authorities  and  speak 
to  the  Chief  Clerk  about  the  case  before  hearing  the  other  side.  That  it  lookeil  like 
a  transaction  behind  the  backs  of  the  mortgagors;  but  it  might  be  that  the  costs  of 
these  transfers  were  mortgagees'  costs,  though  not  costs  in  a  suit. 

Jpril  19.  The  M.\ster  of  the  Rolls  [Sir  John  Komilly].  I  have  considered 
this  case,  and  I  think  it  unnecessary  to  hear  any  argument  on  the  other  side.  I  ha\  e 
referred  to  the  authorities  cited,  but  this  observation  applies  to  them  all,  namely,  that 
they  refer  to  mortgagees'  costs  of  suit.  I  do  not  doubt  that  where  a  mortgagee  has 
incurred  costs  in  relation  to  his  security,  by  the  acts  or  defaults  of  the  mortgagor, 
the  latter  must  bear  them,  except  under  special  circumstances.  The  case  of  Sliarkli-ton 
V.  Shivckleton  (2  Sim.  it  St.  242)  can  hardly  be  considered  an  exception  to  that  rule. 
But  this  case,  as  well  as  other  cases,  refer  to  the  costs  of  persons  made  parties  to  a 
suit.  The  question  here  is,  whether,  if  a  mortgagee  assigns  his  mortgage  without 
the  knowledge  of  the  mortgagor,  without  having  called  upon  him  to  pay  the  mort- 
gage debt,  or  taken  any  steps  to  compel  payment,  he  can  add  the  costs  of  the  transfer 
to  his  debt.  I  think  not,  and  I  find  that  the  practice  of  conveyancers  is  to  treat  him 
as  not  being  so  entitled.  (See  6  Byth.  (2d  ed.)  391,  note.)  There  is  no  precise 
authority  on  the  point;  all  the  cases  tend  that  way,  and  Martin's  ra.''e  (5  Bing.  160) 
is  to  the  same  effect.  I  think  it  [204]  would  be  unfair  that  a  mortgagor  who  has 
regularly  paid  his  interest,  and  has  not  been  called  upon  to  pay  the  principal,  when 
he  comes  to  redeem,  should  be  charged,  in  addition  to  the  mortgage  debt,  with  the 
costs  of  the  transfer  of  the  mortgage,  and  that  he  should  be  bound  to  pay  the  expense 
of  a  second  investigation  of  the  title  and  the  other  expenses  incident  to  the  transfer. 
If  it  were  to  hold  good  for  one  assignment,  it  might  do  so  for  any  number.  I  there- 
fore think  the  Chief  Clerk  was  right  in  refusing  to  allow  those  costs  to  be  added  to 
the  mortgage,  and  that  the  Petitioner  must  pay  the  costs  of  this  application. 


[204]     Wells  v.  Gibbs.     May  23,  1856. 

Parties  interested  in  a  fund  standing  in  the  name  of  the  Accountant-General  in  one 

suit,  were  ordered  to  pay  the  Defendants  in  another  suit  their  costs.     These  being 

'  taxed,  and  a  minute  having  been  left  with  the  Senior  Master  of  the  Common  Pleas, 

this  Court,  on  petition,  made  a  charging  order  on  the  fund  for  such  costs,  and 

granted  an  interim  stop-order. 

Under  a  settlement,  dated  in  1819,  Fanny  Freeman  was  tenant  for  life  of  a  fund, 
with  remainder  to  her  children. 

This  suit  was  instituted  by  the  children  of  Fanny  Freeman  against  the  trustees  of 
the  settlement  to  compel  them  to  make  good  the  trust  fund. 

Under  the  decree,  made  in  1843,  the  trust  fund,  consisting  of  £1637  consols,  was 
paid  into  Court,  and  the  income  was  ordered  to  be  paid  to  Fanny  Freeman  for  life, 
with  liberty  to  apply  on  her  death. 

In  1S53  the  children  instituted  a  suit  of  Freeman  v.  Stcme  against  the  trustees  of 
the  will  of  William  Wells,  and  by  the  decree,  made  in  February  1855,  the  Plaintiffs 
were  ordered  to  pay  the  Defendants'  costs.  They  [205]  were  taxed  at  £326,  and  a 
memorandum  was,  in  November,  left  with  the  Senior  Master  of  the  Common  Pleas,  as 
required  by  the  Act.     Fanny  Freeman,  the  tenant  for  life,  died  in  May  1856. 

A  petition  was  presented  by  the  Defendants  in  Freeman  v.  Stone  for  a  charging 
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order  nisi  on  the  shares  of  the  children  in  the  £1637  still  standing  in  Court,  and  for 
a  stop-order  on  the  fund. 

Mr.  Fooks,  in  support  of  the  petition,  submitted  that  a  decree  of  this  Court  was 
equivalent  to  a  judgment  at  law,  and  that  this  Court  had  now  jurisdiction  to  make  a 
charging  order  on  a  fund  standing  in  the  name  of  the  Accountant-Gencral,  where  it 
was  chargeable,  by  the  Act,  under  a  decree  in  equity,  as  distinguished  from  a  judg- 
ment at  law  ;  S/anlei/  v.  Bond  (7  Beav.  386),  and  that  it  could  secure  the  fund  in  the 
meanwhile  by  a  stop-order;  Cmirtoi/  v.  Vincent  (15  Beav.  486);  IVatts  v.  Jefferijes 
(3  Mac.  &  G.  372).  He  relied  on  the  statutes  of  1  &  2  Vict.  c.  110,  ss.  14,  15,  18,  19, 
and  3  &  4  Vict.  c.  82,  s.  2,  and  on  the  General  Order  of  the  3d  of  April  1841.  (Ord. 
Can.  161.) 

The  Master  of  the  Rolls  [Sir  John  llomilly]  at  first  doubted  as  to  the  propriety 
of  making  the  order  (see  Miles  v.  Fresland,  2  Beav.  300  ;  4  My.  &  Cr.  431  ;  Hulkes  v. 
Da//,  10  Sim.  41),  but  ultimately  he  ordered  that  the  shares  of  the  children  "be 
charged  with  the  payment  "  to  the  Petitioners  of  £326  and  interest,  unless  the  children 
should  "  within  seven  days  after  service  of  the  order,  shew  unto  the  Court  good  cause 
to  the  contrary."     He  also  granted  an  infmm  stop-order. 

June  30.  The  Petitioners  obtained  payment  of  their  demand,  and  the  residue  of 
the  fund  was  distributed. 

[206]    Davidson  v.  Rook.    May  27,  1856. 

A  testator  empowered  his  widow,  if  his  children  should  conduct  themselves  to  her 
satisfaction  up  to  the  age  of  twenty-five,  and  marry  with  her  approbation,  but  not 
otherwise,  to  give  them  £1000  each,  for  the  purpose  of  setting  out  in  the  world. 
Held,  that  she  had  a  discretionary  power  which  she  might  exercise  after  a  child 
attained  twenty-five,  though  unmarried. 

The  testator,  having  two  children,  expressed  himself  as  follows  : — Pro^^ded  always, 
and  my  mind  and  will  further  is,  that  if  my  dear  children  or  either  of  them  should 
conduct  themselves  well  and  to  the  satisfaction  of  their  mother,  up  to  the  full  age  of 
twenty-five  years,  and  marry  with  the  approbation  of  their  mother,  but  not  otherwise, 
then  she  is  hereby  authorized  and  empowered  to  sell  out  £1000  stock  £3  per  cent. 
Reduced  annuities  for  Harriett  Rook,  and  the  like  stock  for  John  Rook  of  £1000  £3 
per  cent.  Reduced  annuities,  out  of  my  stock  in  the  Bank  of  England,  for  the  purpose 
of  each  of  them  setting  out  in  the  world. 

The  testator  died  in  1845,  and  both  Harriett  and  John  Rook  had  now  attained 
twenty-five,  but  neither  of  them  had  married.  One  question  was,  whether  the  widow 
had  power  to  appoint  £1000  each  to  the  children  after  they  attained  twenty-five,  but 
before  their  marriage. 

Mr.  W.  R.  Ellis,  for  the  Plaintiffs. 

Mr.  Cracknall,  for  Mrs.  Rook. 

Mr.  Torriano,  for  the  two  children. 

Mr.  Nichols,  for  the  executors. 

The  Master  of  the  Roli-s  [Sir  John  Romilly].  I  think  the  widow  has  the 
power,  on  the  children  respectively  attaining  twenty-five,  to  sell  out  £1000  stock  for 
them  respectively,  although  they  may  be  unmarried,  but  this  is  a  discretionary  power. 

[207]     Wright  c.  Goff.     Jjfril  25,  1856. 

[S.  C.  25  L.  J.  Ch.  803  ;  2  Jur.  (N.  S.)  481  ;  4  W.  R.  522.     See  In  re  Titrn.r's 
Settled  Estate.'^,  1884,  28  Ch.  I).  216.] 

A.  B.,  a  tenant  for  life,  had  a  power  of  appointing  a  fund  amongst  her  children. 
There  being  only  one  object  of  the  power,  viz.,  C.  !>.,  who  was  a  married  woman, 
an  arrangement  was  come  to  between  A.  B.  and  C.  1).  and  her  husband,  whereby 
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the  whole  fund  was  appointed  to  C.  D.  and  then  resettled,  giving  an  interest  to  C. 

D.'s  children  and  to  K.  F.,  a  stranger.     The  husband  survived.     Held,  that  the 

transaction  was  binding  on  him  and  his  representatives. 
On  an  application  to  reform  a  deed,  the  burden  of  proof  lies  on  the  Plaintiff,  the 

Court  examines  the  evidence  verj'  jealously,  and  must  be  convinced  that  there  has 

been  a  mistake  on  the  j)art  of  all  parties  to  the  deed,  Itefore  it  will  reform  it. 
A  valid  settlement  was  revoked  by  a  subsequent  deed-poll,  executed  for  a  different 

purpose.     The  mistake  being  proved,  the  latter  was  reformed. 

The  testator,  by  his  will,  dated  in  1800,  gave  his  real  and  personal  estate  to 
trustees,  in  trust  as  to  one-third  to  his  daughter.  Mis.  Wright,  for  life,  with  a  power 
which,  it  was  assumed,  authorized  an  appointment  to  her  children  only.  The  other 
two-thirds  were  subject  to  similar  trusts  in  favour  of  Mrs.  Wright's  two  sisters. 
Mrs.  Wright  had  two  daughters  only,  viz.,  Emily,  the  wife  of  Mr.  Skey,  and  Helen, 
who  died  unmarried  in  1837. 

The  Plaintiff,  Kobert  Henry  Wright,  though  some  way  connected,  was  stated  by 
the  Court  to  be,  "  in  law,  an  entire  and  complete  stranger  to  the  family." 

By  indenture  of  appointment,  dated  the  9th  of  April  1838,  and  made  between 
Mrs.  Wright  of  the  first  part,  Mr.  and  Mr.s.  Skey  of  the  second  part,  and  three 
trustees  of  the  third  part,  reciting  the  will  of  the  testator,  and  reciting  that  Mrs. 
Wright,  and  also  Mr.  and  Mrs.  Skey  were  desirous  that  the  power  of  appointment 
given  to  Mrs.  Wright  by  the  will  should  be  exercised  by  appointing  £2000,  part  of 
the  personal  estate,  consisting  of  stock  in  Court,  over  which  she  had  such  power  of 
appointment,  for  the  benefit  of  Kobert  Henry  Wright,  and  by  appointing  the 
remainder  of  such  stock,  and  also  the  remainder  of  the  property  of  the  testator, 
over  which  Mrs.  Wright  had  any  power  of  appointment,  for  the  [208]  benefit  of  Mrs. 
Skey  and  her  children  ;  but  that,  inasmuch  as  it  was  con.sidered  that  such  appoint- 
ment would  exceed  the  scope  and  purport  of  the  power  given  to  Mrs.  Wright,  and 
would  not  be  authorized  thereby,  Mr.  and  Mrs.  Skey  had  consented  and  agreed  to 
join  and  concur  in  the  indenture  of  appointment,  for  the  purpose  of  testifying  their 
approbation  to  such  exercise  or  attempted  exercise  of  the  power,  and  for  satisfying 
and  giving  effect  to  the  same  ;  and  in  order  and  to  the  intent  that  such  appointment 
might  be  construed  and  taken  as  an  appointment  made  solely  in  favour  of  Mrs.  Skey, 
and  as  a  resettlement,  by  Mr.  and  Mrs.  Skey,  of  such  appointed  property,  estate, 
funds  and  premises,  upon  the  trusts  and  in  manner  thereinafter  mentioned  ;  it  was 
witnessed  that,  in  pursuance  of  such  desire,  and  in  consideration  of  natural  love  and 
affection,  Mrs.  Wright,  in  exercise  of  the  power  for  that  purpose  resen-ed  in  the  will 
of  the  testator,  and  of  all  other  powers  enabling  her  in  that  behalf,  thereby,  at  the 
request  and  by  the  direction  of  Mr.  and  Mrs.  Skey,  appointed,  and  Mr.  and  Mrs. 
Skey  covenanted,  granted  and  agreed  with  the  trustees,  that  the  one-third  part  of  the 
stock  should,  after  the  decease  of  Mrs.  Wnght,  be  transferred  into  the  names  of  the 
said  trustees,  upon  trust,  as  to  X2000  thereof,  for  the  benefit  of  the  Plaintiff,  Robert 
Henry  Wright,  and  as  to  the  remainder  of  the  personal  estate,  and  the  one-third  of 
the  real  estate,  to  Mrs.  Skey,  for  life,  with  a  power  to  appoint  amongst  her  children. 

This  indenture  contained  a  power  of  revocation  and  new  appointment  by  deed 
or  will. 

In  1846  it  became  desirable  to  sell  the  testator's  real  estate,  and  Mr.  Harley  (the 
husband  of  one  of  Mrs.  Wright's  sisters),  who  principally  acted  in  arranging  the  sale, 
employed  Mr.  Jesson  as  solicitor  in  the  matter.  [209]  The  entirety  of  the  estate 
was  accordingly  sold  in  October  1846,  and  Mr.  Jesson  being  wholly  ignorant  of  the 
existence  of  the  deed  of  the  9th  of  April  1838,  and  which  had  been  prepared  by  Mr. 
Satchell,  advised  that,  to  complete  the  sale,  it  would  be  necessary  that  Mrs.  Wright 
should  appoint  her  one-third  share  thereof  to  her  then  only  surviving  child,  Mrs. 
Skey,  who  could  then  join  in  and  effectuate  the  sale.  By  the  instruction  of  Mr. 
Harley,  who  was  also  ignorant  of  the  deed  of  1838,  Mr.  Jesson  prepared  a  deed-poll, 
dated  28th  December  1846,  whereby  Mrs.  Wright  appointed  the  whole  of  her  third 
share  of  the  real  estate,  and  also  of  the  reshluary  pi'rfonal  estate,  to  Mrs.  Skey,  and  he 
transmitted  it  to  Mr.  Haile}',  who  got  it  executed  by  Mrs.  Wright. 

This  was  followed  by  a  deed  of  May  1847,  resettling  the  real  estate. 
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It  was  proved  by  the  evidence  (as  the  Court  held),  that  neither  Mr.  Harley  nor 
Mr.  .lessen  knew  of  the  existence  of  the  deed  of  1838;  that  the  deed-polf  was 
executed  by  Mrs.  Wright  without  professional  assistance ;  that  she  was  old  and 
almost  l)lind  ;  that  the  deed  was  not  read  over  to  her,  and  that  she  could  not  read  it 
herself  ;  that  the  object  of  the  deed-poll  was  to  eflect  the  sale  merely,  and  that  Mrs. 
Wright  would  not  have  executed  it,  had  she  known  it  would  revoke  the  deed  of 
1838;  that  the  deed-poll  was  not  submitted  to  Mr.  Satchel),  and  that  it  was  so 
recited  in  the  conveyance  of  the  real  estate,  as  to  lead  him  to  suppose  that  it  oidy 
comprised  real  esfati' ;  that  Mrs.  Wright  afterwards  frequently  referred  to  the  deed  of 
1838  as  valid,  and  by  her  will,  made  in  June  1847,  she  confirmed  the  deed  of  1838, 
and  in  another  will,  in  September  1849,  she  gave  the  Flaintitt'  the  Inilk  of  her 
property,  and  in  another  will  in  October  1853  she  did  the  same,  but  in  neither  [210] 
of  these  last  two  wills  did  she  refer  to  the  deed  of  1838,  owing  as  was  believed  to 
the  death  of  Mrs.  Skey  previously.  Besides  all  this,  in  March  1852,  Mrs.  Wright 
appointed  new  trustees  of  the  deed  of  1838. 

Mrs.  Skey  died  in  1848,  Mr.  Skey  in  1852,  and  Mr.s.  Wright  in  1855.  The 
Plaintitt'  by  this  suit  sought  to  rectify  the  deed  of  184G,  so  as  to  exclude  from  its 
operation  the  £2000  settled  upon  him  by  the  deed  of  1838,  contending  that  it  had 
been  executed  by  Mrs.  Wright  under  a  mistake,  she  having  no  intention,  by  executing 
the  deed  of  1846,  to  deprive  the  Plaintiff  of  the  provision  made  for  him  %'  the  deed 
of  1838. 

Mr.  Roupell  and  Mr.  Hardy,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  P'ordham,  for  Newman,  the  trustee  of  the  deed  of  1838. 

Mr.  Lloyd  and  Mr.  Shebbeare,  for  Goff,  the  representative  of  Mr.  Skey. 

The  following  cases  were  cited  : — Laili/  Sliflhanu'  v.  Lwd  Inrhiipiin  (1  Bro.  C.  C. 
339);  Manjiiis  of  Tmimseinl  v.  Stanqrooni  (6  Ves.  328);  HTiite  v.  St.  Barhe  (1  Ves.  >& 
B.  399). 

Mr.  Koupell  was  not  heard  in  reply. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  There  are  two  questions  to  be 
considered  ;  the  first  as  to  the  validity  of  a  deed  of  appointment  executed  by  Mrs. 
Wright  on  the  9th  of  April  1838,  and  the  second  [211]  whether  the  deed  of  1846, 
purporting  to  revoke  or  alter  the  deed  of  1838,  can  now  be  reformed  so  as  to  allow 
that  deed  full  operation. 

I  first  consider  the  question  of  the  validity  of  the  deed  of  the  9th  of  xVpril  1838. 
At  that  time,  Mrs.  Wright  had  but  one  daughter  surviving,  and  therefore  there  was, 
in  fact,  but  one  oljject  of  the  power  surviving,  who,  being  a  married  woman,  Mrs. 
Wright  had  only  a  limited  power  of  modifying  the  manner  in  which  Mrs.  Skey 
should  take  the  estate.  An  arrangement  is  made,  after  much  consideration,  as 
appears  from  the  evidence,  under  which  this  deed  of  the  9th  of  April  1838  was 
executed,  and  a  settlement  is  made  to  this  ett'ect : — Mrs.  Wright  appoints  the  real 
and  personal  estate  to  Mrs.  Skey  absolutely,  and  thereupon  the  property  is  settled  by 
Mr.  and  Mrs.  Skey  in  such  a  manner  as  to  give  Mrs.  Skey  an  estiite  for  life  in  it, 
with  a  power  of  appointment  among  her  children,  and  in  default  of  apjjointment  to 
herself  absolutely  ;  and  at  the  same  time  there  was  excepted  out  of  the  property 
£2000  in  favour  of  the  I'laiiitiff,  who  is,  in  law,  an  entire  and  complete  stranger  to 
the  family.  It  is  to  be  observed  that  not  only  the  Plaintiff  hut  the  children  of  Mrs. 
Skey  also  were  strangers  to  the  trust,  for  they  were  not  the  objects  of  the  power  of 
appointment,  and  could  not  become  the  appointees  under  it.  The  (piestion  is, 
whether  this  deed  of   1838  is  a  valid  deed  of  appointment"? 

It  was  suggested,  in  the  first  place,  that  this  was  a  fraud  upon  the  power,  and 
that  if  the  donee  of  a  power  appoints  to  an  object  of  the  ])ower,  reserving  to  hini.«elf 
the  means  of  benefiting  a  stranger  to  the  power,  this  would  be  a  frau<l  upon  the 
power.  No  doubt,  in  many  cases,  it  would  be  .so,  but  I  don't  think  it  can  be  in  this. 
In  the  course  of  events  this  migiit  have  happened,  if  [212]  Mrs.  Wright  made  no 
appiiintmont  of  the  fund,  or  if  she  made  any  ap[)nintnicnt,  and  .Mr.  and  Mrs.  Skey 
had  not  concurred  in  the  settlement  of  the  fund,  .Mr.  Skey,  upon  surviving  his  wile, 
woukl  take  it  absolutely,  and  might  have  thus  disappointed  all  the  children.  To 
avoi<l  this,  an  arrangement  is  made  (for  that  appears  to  me  to  be  the  clear  effect  of 
the  evidence,  and  of  the  deed  taken  together)  by  which  Mrs.  Wright  says,  "  I  will 
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make  an  appointment  at  once,  if  you,  the  huslmiid,  will  settle  the  property  thus 
appointed  ;  first,  in  such  a  manner  that  your  children,  that  is,  my  grandchildren,  who 
are  not  the  objects  of  the  power,  shall  nevertheless  take  an  interest  in  it."  If  the 
deed  had  stopped  there,  I  entertain  no  doubt  that  it  would  have  been  a  valid  and 
eflfective  family  settlement ;  because  there  would  have  been  a  siirticient  motive  and 
consideration  to  enable  the  grandchildren  of  Mrs.  Wright  afterwards  to  insist  that 
their  father,  Mr.  Skey  (if  he  survived  both  Mrs.  Wright  and  his  wife),  should  not 
take  the  fund  for  his  own  benefit,  and  to  enable  them  to  say,  that  he  had  entered 
into  a  contract,  by  which  the  fund  was  so  settled  that  he  could  not  afterwards 
disappoint  them. 

Arriving  at  that  conclusion,  I  am  also  of  opinion  that  the  deed  cannot  be  good  in 
part  and  bad  in  part,  and  the  deed  being  good  so  far  as  regards  the  interest  taken 
under  it  by  the  children,  the  arrangement  by  which  this  settlement  was  come  to — by 
which  £'2000  was  given  to  a  stranger  to  the  trust — is  also  valid,  and  that  the  deed, 
in  that  respect  also,  is  efi'ectiial. 

Having  come  to  the  conclusion  that  this  was  a  good  deed  when  it  was  executed, 
the  next  question  is,  whether  it  can  be  varied  by  the  subsequent  circumstances? 
Though  the  deed  of  1846  appointed  the  whole  of  the  [213]  real  and  personal 
property  in  favour  of  Mrs.  Skey,  it  appears  that  it  was  not  the  intention  that  she 
should  take  the  whole  for  her  own  benefit,  because  the  deed  was  immediately  followed 
by  a  deed  of  May  1847,  by  which  three-eighths  of  the  real  estate  conveyed  l\y  the 
deed  is  settled  upon  certain  trusts,  which  are  not  in  accordance  with  the  deed  of  1838, 
but  are,  in  some  respects,  a  variation  or  rather  a  resettlement  of  it. 

Mr.  Lloyd  argued  that  a  family  arrangement  is  not  binding  upon  the  parties, 
unless  it  is  carried  into  full  efiect ;  but  it  is  to  be  observed  that  if  a  power  is 
reserved  to  the  parties  to  that  deed  to  vary  or  alter  it,  at  any  subseiiuent  period,  and 
they  do  subsequently  var^^  or  alter  the  arrangement,  that  alteration  and  variation 
will  be  valid  and  binding,  and  therefore,  as  the  deed  of  1838  contained  a  power  of 
revocation,  and  as  all  the  settlors  or  the  parties  beneficiali\'  entitled,  who  executed 
the  deed  of  1838,  were  parties  to  the  deed  of  1847,  I  think  they  had  a  power  to 
revoke  it  by  that  deed,  and,  if  nothing  else  had  taken  place  in  this  case,  I  should  have 
held  that  the  deed  of  1838  operated  in  favour  of  the  children,  so  far  as  the  personal 
estate  was  concerned,  and  that  the  real  estate  was  governed  by  the  trusts  of  the  deed  of 
May  1847,  which  had  varied  the  trusts  of  the  deed  of  1838  to  some  extent.  I  do  not 
think,  therefore,  that  the  variation  invalidates  or  takes  away  the  conclusiveness  and 
the  binding  character  of  the  deed  of  1838. 

The  next  question  is  whether  the  deed  of  1846,  which  revokes  the  deed  of  1838, 
is  binding  upon  the  parties,  or  whether  it  ought  to  be  reformed  to  any  and  what 
extent,  or,  if  not  reformed,  this  Court  should  make  a  declaration  to  the  etfect  that 
this  deed  binds  the  interests  of  the  parties?  It  is  said  that  the  deed  of  [214]  1846 
was  not  intended  to  have  the  effect  it  appears  to  have.  In  this  part  of  the  case  I 
fully  concur  in  the  observation  of  Mr.  Lloyd  and  Mr.  Shebbeare  that  the  burden 
of  proof  lies  upon  the  Plaintiff,  and  that  this  Court,  upon  an  application  to  reform 
an  executed  deed,  looks  at  the  evidence  in  a  very  jealous  manner  ;  and  that  it 
must  be  convinced  that  there  has  been  a  mistake  on  the  part  of  all  the  parties 
executing  the  deed,  before  it  will  reform  and  alter  the  deed  in  any  degree.  This  is 
the  case  of  a  deed-poll,  and  therefore,  with  respect  to  the  parties  to  it,  it  is  only 
necessary  to  prove  the  mistake  on  the  part  of  Mrs.  Wright,  who  was  the  only  person 
who  executed  it. 

The  evidence,  with  respect  to  what  took  place  at  the  time,  is  very  strong.  Mr. 
Jesson,  who  prepared  the  deed  of  1846,  says  that  he  had  no  knowledge  of  the 
existence  of  the  deed  of  1S38,  and  that  he  does  not  believe  that  Mr.  Harley,  who 
instructed  him,  had  any  knowledge  of  it,  for  that  otherwise  he  would  have  informed 
him  upon  the  subject.  He  says  that,  at  the  time  he  prepared  the  deed,  it  did  not 
enter  into  his  head  that  it  was  to  affect  any  previous  transaction,  nor  did  he  give  any 
direction  to  communicate  that  to  Mrs.  Wright.  It  is  suggested  that  the  deed  was 
not  read  over  to  her;  and  this  lady  being  then  unable,  apparently  from  the  infirmity 
of  old  age  and  occasional  blindness,  to  read  the  deed  herself,  and  it  being  essential 
that  the  deed  should  be  read  over  to  her,  this  could  not,  consistently  with  the  other 
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facts,  have  been  done  by  any  person  other  than  Mr.  Harley.  It  is  suggested  that  it 
was  the  duty  of  Mr.  Harley  to  read  it  over  and  explain  it,  and  therefore  it  must  be 
inferred  that  he  did  it.  But  it  is  to  be  observed  that  if  Mr.  Jesson  is  right,  Mr. 
Harley  could  not  have  explained  it,  because  the  thing  important  to  inform  her  of  was 
this  :  that  the  deed  of  1846  would  disappoint  the  pro-[215]-vision  she  had  made  by 
the  deed  of  1838,  not  merely  in  favour  of  her  grandchildren,  but  also  in  favour  of  the 
Plaintitt";  that  it  would  disappoint  the  appointment  of  1838,  and  would  give  an 
absolute  interest  in  the  property  to  her  daughter,  so  that  if  her  husband  survived 
her,  it  would  enable  him  to  take  the  absolute  interest,  at  least  so  far  as  the  monej' 
was  concerned.  Mr.  Harley,  if  he  was  ignorant  of  the  deed  of  1838,  could  not  have 
explained  this.  It  is  therefore,  I  think,  established,  in  this  case,  that  the  effect  and 
operation  of  the  deed  of  1846  upon  the  deed  of  1838  was  not  communicated  to 
this  lady.  It  is  therefore  impossible  to  say  that  she  had  an  intention  to  affect 
the  operation  of  the  first  deed.  I  have  no  doubt  from  the  evidence  that  this  was 
communicated  to  her :  that  it  was  necessary,  for  the  purpose  of  selling  this 
property  and  giving  a  title  to  it  that  she  should  execute  this  deed,  and  accordingly 
she  executed  this  deed  with  that  view  and  for  that  purpose  only  ;  which  clearly 
would  not  involve  an  intention  of  revoking  the  deed  of  settlement  of  the  property 
of  1838. 

This  is  confirmed  by  subsequent  facts.  In  the  first  place,  it  is  shewn  that  she 
was  not  intending  by  that  deed  to  give  the  whole  of  the  property  to  her  daughter ; 
that  is  proved  as  to  the  real  estate,  because,  with  respect  to  the  real  estate,  three- 
eighths,  and  not  the  whole  of  it,  are  immediately  afterwards  settled  by  the  deed  of 
May  1847.  We  have  also  this  evidence  :  that  Mrs.  Wright,  immediately  after  the 
execution  of  the  deed  of  May  1847,  sends  for  her  solicitor,  Mr.  Satchell,  who  prepared 
the  deed  of  1838,  and  desires  to  have  some  addition  or  alteration  made  to  her  will. 
She  refers  to  and  recites  the  deed  of  1838  as  a  valid  and  subsisting  deed,  and  she 
refers  to  the  deed  of  li'>46  as  if  it  solely  affected  the  real  and  not  the  personal  estate, 
and  she  makes  a  provision  for  the  Plaintiff,  in  addition  to  that  given  by  the  deed 
of  [216]  1838.  Seeing,  therefore,  that  this  occurred  in  the  very  month  after  Mrs. 
Wright  had  settled  the  money  or  a  portion  of  the  money  arising  from  the  real  estate, 
I  think  it  may  be  fairly  inferred  that  she  supposed  this  deed  of  1838  was  a  valid  and 
subsisting  deed  as  affecting  the  parties  connected  with  it.  This  is  again  confirmed 
by  the  deed  of  the  29th  of  May  18.")2,  when,  at  her  request,  new  trustees  were  appointed 
of  the  deed  of  1838,  an  act  wholly  nugatory  and  useless,  unless  she  believed  it  to  be  a 
valid  and  subsisting  deed. 

I  am  therefore  convinced,  from  all  the  facts  of  the  case,  that  Mrs.  Wright  had  no 
intention,  by  this  deed  of  December  1846,  to  affect  the  deed  of  April  1838,  or  any 
belief  or  notion  that  she  was  so  doing,  and  that  therefore,  if  this  deed  of  1846  had  the 
effect  of  revoking  the  deed  of  1838,  it  is  proper  for  this  Coin-t  to  say  that  it  was 
executed  under  a  mistake,  and  contrary  to  the  intention  of  the  person  executing  it, 
and  that  accordingly  it  ought  to  be  reformed. 

My  opinion  therefore  is  that  the  deed  must  be  reformed  for  the  purpose  of 
preventing  its  operating  upon  so  much  of  the  deed  of  1838  as  is  not  afterwards  affected 
by  the  deed  of  May  1847. 


[217]     iKiiY  r.  IniiV.     Nov.  7,  1855. 
[See  Pile  v.  Pile,  1875,  23  \V.  R.  441.] 

A  mortgagor  died,  and  a  bill  was  filed  by  the  mortgagee  for  the  administration  of  the 
estate  and  payment  of  the  mortgage.  The  mortgaged  property  was  sold,  and  the 
produce  paid  into  Court  to  a  general  account,  and  accumulated  for  a  series  of  years. 
Held,  that  the  mortgagee  had  no  right  to  treat  the  fund  as  appropriated  to  the 
mortgage,  and  take  the  accumulations. 

A  mortgagor  died,  having  made  his  real  estate  equitable  assets.  Defendants,  who 
were  both  mortgagees  and  bond  creditors,  were  held  not  entitled  to  tack. 


1092  WILLIAMS   V.    HAYWARD  21  BEAV.  ns. 

Oh  the  Pth  of  June  1805  a  sum  of  .£13,000,  trust  moneys,  was  lent  by  the  trustees 
to  Sir  AVilliam  de  Crespign}-,  on  mortgage  of  his  real  estates.  He  died  in  1829,  and 
in  1830,  the  amount  being  unpaid,  a  bill  was  tiled  b}-  parties  interested  in  the  money 
and  under  his  will  against  the  trustees,  the  executors  of  Sir  William  de  Crespigny, 
and  others,  to  establish  his  will,  to  administer  his  real  and  personal  estate,  and  if  his 
personal  estate  should  be  insufficient  to  pay  the  £13,000,  then  to  raise  it  by  a  sale  of 
the  real  estate. 

Under  the  decree  and  orders  in  the  cause,  the  mortgaged  estate  was,  from  time 
to  time,  sold,  and  the  purchase-moneys,  as  received,  were  paid  into  Court  to  a  general 
account,  and  invested  and  accumulated.  At  the  date  of  the  Master's  report,  in  1841, 
there  were  arrears  of  interest  due  to  the  mortgagees,  amounting  to  the  sum  of 
£7741. 

The  cause  now  came  on  for  further  directions  and  on  a  petition,  when 

Mr.  Lloyd  and  Mr.  Dryden,  for  the  Plaintiffs,  a.sked  for  a  declaration  that  the 
money  produced  by  the  sale  of  the  mortgaged  estates,  from  time  to  time,  were 
applicable  in  satisfaction  of  the  mortgage,  and  that  the  mortgagees  and  their  reatuis 
que  /nigt  were  entitled  to  the  purchase-money,  and  to  the  benefit  of  the  investment 
and  of  the  accumulations  of  the  dividends.  They  argued  that  the  money  produced 
must  be  considered  as  appro-[218]-priated,  from  time  to  time,  in  pa^vment  of  the 
mortgage,  so  as  to  entitle  the  mortgagees  not  only  to  the  purchase-money  of  the 
mortgaged  estate  itself,  but  to  the  stock  in  which  it  was  invested,  and  to  the 
accumulations. 

Mr.  E.  Palmer  and  Mr.  Hobhouse,  for  the  trustees. 

Mr.  Bagshawe,  Mr.  Smythe  and  Mr.  G.  L.  Russell,  for  Mr.  Heaton  de  Crespigny, 
and  parties  claiming  under  him. 

Mr.  Follett,  Mr.  Busk  and  Mr.  Jessel,  for  other  parties. 

Mr.  Roupell  and  Mr.  Chichester,  for  the  executors. 

Annslnmg  v.  Storer  (14  Beav.  .535)  was  cited. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  The  case  has  been  very 
ingeniously  argued,  but  I  am  not  satisfied  that  I  ought  to  allow  the  mortgagees  to 
claim  the  particular  sums  as  specifically  belonging  to  the  mortgage. 

Observe,  this  is  a  suit  to  enforce  a  mortgage  security,  and  also  to  administer  the 
estate  of  the  testator,  by  the  realization  of  the  assets  for  that  purpose.  I  will  assume 
that  the  purchase-moneys  have  been  carried  to  one  general  account.  If  the 
mortgagees  and  their  cestuis  que  tnist  were  entitled  to  those  funds  as  specifically 
belonging  to  and  the  fruit  of  their  mortgage,  they  ought  either  to  have  got  it  [219] 
carried  to  a  separate  account,  or  have  asked  for  payment. 

I  must  treat  this  as  a  fund  to  be  administered  according  to  priorities,  and  the 
mortgagee  will  get  the  £13,000  and  the  interest  in  the  first  instance.  (See  Thomas  v. 
Mmtgmnery,  1  Euss.  &  Myl.  729.) 

The  testator  had  devised  his  real  estates  so  as  to  make  them  equitable  assets.  The 
trustees  were  both  mortgagees  and  bond  creditors  of  the  deceased. 

Mr.  R.  Palmer  and  Mr.  Hobhouse  claimed  a  right  to  tack,  and  insisted  that,  as 
they  could  only  be  redeemed  on  payment  both  of  the  mortgage  and  bond  debt, 
they  had  the  same  right  against  the  fund  in  Court.  They  cited  Itolfe  v.  CJienfer 
(20  Beav.  610). 

The  Master  of  the  Rolls  held  that  no  right  to  tack  existed. 

[220]    'Williams  «'.  Hay-ward.     Dec.  8,  10,  1855;  il/a?TA  18,  1856. 

[S.  C.  25  L.  J.  Ch.  289.] 

A  benefit  building  society  took  a  mortgage  from  a  member  before  its  rules  had  been 
certified  and  deposited.  These  formalities  having  afterwards  been  complied  with, 
it  was  held,  that  the  deed  was  exempt  from  the  stamp  duty  under  the  6  &  7  Will. 
4,  c.  32,  and  10  Geo.  4,  c.  56,  ss.  7,  37. 

On    the    21st   of   February    1850  Jones   conveyed    to    the    Plaintiff'  a  leasehold 
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property  by  way  of  mortgage,  to  secure  £320,  and  the  deed  contained  a  power  of 
sale  authorizing  the  Plaintitt',  in  default  of  payment,  to  sell  the  property  and  give 
valid  receipts  for  the  purchase-money.  The  Plaintitt'  was  the  trustee  for  a  benefit 
building  society,  established  under  the  Q  &  ~  Will.  4,  c.  32.  This  statute  (sect.  4) 
extends  the  benefit  of  the  Friendly  Societies  Act  (10  Geo.  4,  c.  56)  to  benefit  building 
societies. 

By  the  4th  sect,  of  the  10  Geo.  4,  c.  56,  the  rules  are  to  be  certified  l)y  the 
barrister,  and  then  deposited  with  the  Clerk  of  the  Peace,  and  confirmed  by  the 
Justices. 

By  the  7th  section  of  the  same  Act,  no  society  "  shall  have  the  benefit  of  the 
Act,  unkst!  all  the  rules  "  shall  be  entered  in  a  book,  &c.,  "  and  unless  such  rules 
shall  be  "  transcribed,  "  and  such  transcript  deposited  with  the  Clerk  of  the  Peace." 
The  37th  section  exempts  the  securities  given  on  account  of  the  society  and  other 
matters  from  stamp  duty. 

In  the  present  case,  although  the  society  had  V)eei'.  established  in  1849,  the 
rules  had  not  been  deposited  nor  had  the  certificate  been  obtiiined  until  September 
[221]  1850,  which  was  subsequent  to  the  date  of  the  mortgage. 

In  1852  the  Plaintitt"  by  virtue  of  the  power  of  sale  contained  in  the  mortgage, 
contracted  to  sell  the  premises  to  the  Defendant,  and  this  was  a  suit  instituted  by 
the  vendor  to  compel  the  purchaser  specittcally  to  perform  the  agreement. 

The  mortgage  deed  was  not  stamped,  and  one  of  the  purchaser's  objections 
arose  out  of  that  circumstance. 

Mr.  Hobhouse,  for  the  Defendant,  the  purchaser.  This  mortgage  deed  is  not 
exempt  from  stamp  duty,  and  the  vendor  is  therefore  bound  to  perfect  it,  by  getting 
the  proper  (vl  valorem  stamp  atKxed,  for  otherwise  it  is  void.  (See  4  &  5  Will.  4, 
c.  40  ;  6  &  7  Will.  4,  c.  32,  s.  4  ;  9  &  10  Vict.  c.  27  ;  and  18  &  19  Vict.  c.  63.)  By 
the  10th  Geo.  4,  c.  56,  s.  7,  no  society  is  entitled  to  the  benefit  of  the  Act,  unless 
the  rules  have  been  certified  and  deposited  ;  at  the  date  of  the  mortgage  this  had 
not  been  done.  A  number  of  persons  cannot  vote  themselves  a  friendly  or  benefit 
building  society,  and  then,  without  complying  with  the  requisitions  of  the  statute, 
avoid  paying  the  ordinary  stamp  duties.  The  policy  of  the  Act  was  to  allow  nothing 
to  be  done  until  the  society  had  been  formed  and  the  rules  approved  of,  certified  and 
deposited. 

Mr.  Freeling  contra.  No  stamp  is  required.  (See  JFalkcr  v.  Giles,  6  C.  B.  662  ; 
and  Barnard  v.  I'ilsivorth,  Ibid.  698,  note.)  The  Act  contains  no  condition  precedent, 
and  the  4th  section  is  merely  directory.  The  language  of  the  7th  section  is,  "  unless," 
and  not  "  until,"  so  that  when  once  certified  the  society  enjoys  an  immunity  from 
stamp  duty.  In  [222]  the  same  section  the  word  "  until  "  is  used  with  regard  to 
new  rules  being  in  force  ;  the  distinction  is  therefore  marked.  The  4th  section  of 
the  10  Geo.  4,  c.  56,  is  repealed  by  the  4  it  5  Will.  4,  c.  40,  s.  3  ;  therefore  it  may  be 
considered  struck  out.     The  subsequent  Acts  adopt  the  same  phraseology. 

It  is  plain  that  some  preliminary  matters  were  necessary  to  be  done  for  the 
mere  establishment  of  the  society,  and  money  was  neces.sary  before  the  certificate 
could  be  obtained  ;  and  surely  .such  necessary  acts  would  be  protected  from  the 
stamp  duty. 

Mr.  Hobhouse,  in  reply.  If  the  last  argument  were  to  prevail,  a  society  might 
go  on  for  any  length  of  time  without  the  certificate  and  deposit  of  the  rules,  and 
then,  by  ex  post  fartu  formalities,  these  prior  deeds,  which  up  to  that  time  were 
void  for  want  of  a  stamp,  would  become  valid.  The  7th  section  is  imperative — 
no  society  .■ihall  have  the  benefit  of  the  Act  unless,  iVx. 

Thk  M.\stek  uf  thk  Koli.s  said  he  would  consider  the  case. 

Iki:  10.  The  Master  ok  the  Rolls  [Sir  .John  Komilly]  held  that  no  stamj)  was 
required. 

Mardi  18,  1856.  On  the  18th  of  March  1856  a  decree  was  made  for  specific 
performance,  but  without  costs. 
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[223]    CowPER  V.  Mantell  (No.  1).    Cooper  v.  Mantell  (No.  1). 

Jpril  25,  1856. 

[S.  C.  2  Jur.  (N.  S.)  745  ;  4  W.  R.  500.] 

A  testator  bequeathed  leaseholds,  subject  to  the  payment  thereout  of  an  annuity 
to  A.  B.  He  afterwards  assigned  the  leaseholds  on  other  trusts,  and  reserved 
a  power  to  appoint  a  like  annuity  to  A.  B.  Subsequently,  he  confirmed  his 
will,  but  he  did  not,  in  terras,  execute  his  power.     Held,  that  the  annuity  failed. 

An  adeemed  bequest  is  not  set  up  again  by  a  subsequent  confirmation  of  the  will. 

By  his  will,  dated  the  16th  May  1831,  the  testator  directed  his  trustees  to  stand 
possessed  of  his  leaseholds  at  Longcot  (subject  to  the  two  annuities  thereinafter 
charged  thereon)  upon  certain  ti'usts  for  his  nieces  and  their  issue.  And  he  directed 
his  trustees,  out  of  the  rents  of  these  leaseholds,  to  pay  his  nephew,  James 
Hammond,  an  annuity  of  £60  for  life,  and  another  annuity  of  £100  to  another 
nephew  for  life. 

Five  months  afterwards,  on  the  marriage  of  his  niece,  Eliza  Hammond  (Mrs. 
Brooks),  the  testator  executed  a  settlement,  dated  the  1st  of  October  lt<31,  whereby 
he  assigned  the  leasehold  at  Longcot  on  trusts  for  himself  for  life,  with  remainder 
to  his  niece  and  her  issue.  And  he  thereby  reserved  to  himself  a  power,  by  deed 
or  will,  to  appoint  any  annuity  not  exceeding  £60,  to  James  Hammond,  and  a 
like  annuity  of  £100  to  another  nephew,  to  be  issuing  and  payable  out  of  the  rents 
of  the  Longcot  leasehold. 

Afterwards,  on  the  15th  of  February  1832,  the  testator  made  a  codicil,  whereby, 
after  making  some  dispositions  not  affecting  the  question,  he  "  in  every  other 
respect"  ratified  and  confirmed  his  will. 

On  the  iOth  of  February  1832  he  made  another  codicil,  by  which  he  ga\e 
James  Hammond,  "in  addition  to  the  provisions  by  his  will  and  codicil  already 
made,"  £2000,  and  it  ended  thus  : — "  I  ratify  and  confirm  my  last  will  and  testament, 
which  bears  date  on  or  about  [224]  the  16th  of  May  1831,  and  also  the  codicils  I 
have  thereto  made." 

The  testator  died  in  1832,  and  the  question'  was,  whether  the  annuity  of  £60 
given  bj'  the  testator  to  his  nephew,  James  Hammond,  was  payable. 

Mr.  Lloyd  and  Mr.  Morris,  for  the  Plaintift'. 

Mr.  R.  Palmer  and  Mr  Osborne,  for  the  Defendant,  Mrs.  Brooks.  The  annuity 
was  revoked  by  the  subsequent  assignment  and  settlement  of  the  leaseholds,  and  a 
revoked  charge  cannot  be  revived  by  a  subsequent  republication  of  the  will.  The 
subject  on  which  the  will  operated  was  annihilated  by  the  assignment,  and  a  new 
power  was  reserved,  which  could  not  be  executed  by  the  previous  will.  At  the 
date  of  the  codicils,  the  testator  had  a  power  of  appointment  only,  and  a  republication 
does  not  make  a  will  operate  as  the  execution  of  a  power  created  after  the  date  of 
the  will ;  JTalker  v.  Artiistrong  (21  Beav.  284).  The  Wills  Act,  1  Vict.  c.  26,  does  not 
apply  or  affect  the  question. 

Mr.  Bird  and  Mr.  Lewis,  contra.  We  subscribe  to  the  proposition  of  the  law, 
that  a  charge  which  has  been  revoked  cannot  be  revived  by  a  republication  of  the 
will ;  Powiis  V.  Manxfiehl  (3  Myl.  &  Cr.  359).  But  here  the  term  "  revoked  "  is  mis- 
applied ;  there  has  been  an  "ademption"  but  no  " revocation,"  and  the  ademption 
applies  to  the  devise  of  the  leasehold  and  not  to  the  charge  of  the  annuities. 
The  distinction  between  revocation  and  ademption  is  very  important.  A  revocation 
takes  the  words  of  gift  out  of  a  will  altogether ;  but  an  ademption  leaves  the  words, 
while  the  subject  of  the  gift  is  taken  out,  and  the  [225]  liequest  will  still  operate  on 
the  old  subject  of  the  gift,  if  it  be  replaced  or  reacquired.  If  a  will,  containing  a 
devise  of  the  residuary  estate  to  A.  be  revoked  by  a  subsequent  codicil,  and  after- 
wards new  estates  are  purchased  and  the  will  is  republished,  nothing  passes  to  A.  ; 
but  the  result  would  be  different,  if,  instead  of  a  revocation,  there  should  be  an 
ademption  only. 

The  next  question  is,  how  far  this  settlement  operated  as  an  ademption.      The 


I 


22BEAV.226.  COW  PER    V.     MANTELL  1095 

authorities  shew,  that  it  might  have  adeemed  the  bequest  and  the  charge,  or  the 
bequest  and  not  the  charge. 

In  JTiyg  v.  Jl'i'jg  (1  Atk.  382)  there  was  a  devise  to  A.,  on  condition  that  he  paid 
£90  to  B.  A.  died  in  the  testator's  life,  whereby  the  devise  lapsed,  yet  it  was  held 
that  B.'s  charge  remained  as  against  the  heir  at  law.  In  Hills  v.  IFirley  (2  Atk.  60-5), 
there  was  a  gift  to  A.  of  household  goods  mentioned  in  the  schedule,  A.  paying  the 
Plaintift'  an  annuity.  There  was  no  schedule  ;  yet  it  wa.s  held  that  the  annuity  did  not 
fail.  The  "  rule  is,  that  as  long  as  the  fund  itself  exists  upon  which  the  legacy  is 
charged,  though  it  devolves  either  upon  the  heir  or  executor,  yet  they  take  it  subject 
to  the  charge."  In  Oke  v.  Heath  (1  Ves.  sen.  134)  there  was  an  appointment  to  A., 
but  on  condition  to  pay  an  annuity  to  B.  A.  died  in  the  lifetime  of  the  testator,  but 
it  was  held  that  the  annuity  was  still  payable  to  the  executrix. 

Heie  the  settlement  of  October  1831  has  adeemed  the  bequest  of  the  leasehold  and 
not  the  charge  of  the  annuities. 

The  testator  has  republished  his  will  and  ratified  [226]  and  confirmed  everything 
in  it.  This  republication  operates,  per  se,  and  independently  of  intention,  unless  an 
express  intention  to  the  contrary  appears ;  Goixltitli'  v.  Meredith  (2  Mau.  it  Sel.  5). 
The  codicil  brings  down  the  will  to  the  date  of  the  codicil  and  makes  the  will  speak 
as  of  that  date,  unless  a  contrary  intention  be  shewn,  and  gives  eft'ect  to  everj-  word 
in  the  will  not  expressly  revoked.  In  Hulme  v.  Hei/gate  (1  Mer.  285)  there  was  a 
devise  to  trustees,  and  the  testator  afterwards  purchased  other  estates  and  devised 
part  of  them  to  trustees.  It  was  held  that  the  whole  of  the  after-purchased  estates 
passed  to  them.  In  L'owley  v.  Ei/tan  (2  Mer.  128),  the  will  contained  a  charge  for  the 
payment  of  debts,  and  the  testator  afterwards  purchased  other  estates  and  devised  them. 
It  was  held  that  the  debts  were  charged  on  all  the  estates.  In  JnUiams  v.  Gocxititle 
(10  Barn,  it  Cr.  895)  the  testator  devi.sed  hereditaments  to  his  widow  for  life,  and 
the  will  contained  a  residuary  devise  to  her.  He  afterwards  purchased  other  estates 
and  devised  part  of  them  to  his  widow  for  life  and  made  a  devise  of  other  part  which 
failed.  It  was  held  that  the  wife  took  all  the  estates,  and  that  "the  will  and  codicil 
were  to  be  considered  one  instrument  made  at  the  date  of  the  codicil." 

It  is  said  that  a  republication  cannot  operate  as  an  execution  of  a  power  created 
after  the  date  of  the  will.  We  deny  this  proposition  to  be  law.  There  is  no  principle 
which  prevents  a  will,  properly  worded,  being  an  execution  of  a  subsequently-acquired 
power.  The  subject  of  the  bequest,  in  the  present  case,  is  a  leasehold,  and  it  is  plain, 
that  the  bequest  of  future-acquired  leaseholds  would  pass  lea.seholds  acquired 
subsequently  ;  so  copyholds  would  pass,  though  the  surrender  to  the  [227]  use  of  the 
will,  by  which  the  power  to  devise  is  acquired,  be  subsequent  to  the  will.  (1  Watkinss 
Copyholds,  157,  1G7,  Coventry's  -Ith  edit.)  There  is  no  decision  that  a  will  cannot 
operate  as  the  execution  of  a  subsequently-created  power.  Holmes  v.  Coijhill  (7  ^  es. 
499)  was  the  case  of  the  execution  of  a  particular  power,  and  in  Lane  v.  JRlkins  (\0 
East,  241)  a  contrary  intention  was  expressed  ;  but  both  cases  are  implied  authoriues 
for  the  validity  of  the  execution  of  such  a  power.  In  Carte  v.  Carte  (3  Atk.  173), 
there  was  a  devise  of  leaseholds  for  life,  the  lease  was  afterwards  renewed,  and  the 
will  was  subseiiuently  republished,  and  it  was  held  that  the  renewed  leaseholds  passed. 
Stillman  v.  IVeedon  (16  Sim.  20)  is  an  expressed  authority  for  the  proposition  that  a 
will  may  operate  as  an  execution  of  a  subseciuent-acquired  power. 

The  will  refers  to  the  subject  of  appointment  and  uses  the  words  "  I  appoint,"  "  I 
charge;"  the  republication  brings  the  ojjcration  of  the  will  down  to  the  date  of  the 
codicil  and  constitutes  them  one  instrument,  and  speaking  at  the  date  of  the  codicil,  it 
will  pass  any  new  interest,  uidess  a  contrary  intention  be  expressed,  and  the  (mus  is 
on  the  other  side  to  shew  that  a  contrary  intention  is  expressed  ;  Hubne  v.  Htygate 
(1  Mer.  285). 

The  testator  knew  the  terms  of  his  will,  and  though  he  afterwards  referred  to  it, 
he  revoked  no  part  of  it,  but,  on  the  contrary,  ratified  and  confirmed  the  whole. 
Besides,  there  is,  in  the  codicil  of  the  20th  of  February  1832,  an  expressed  intention 
that  the  gift  of  the  annuity  shoulil  have  eftect,  f(jr  the  testator  makes  a  further 
provision  for  the  legatee  "  in  addition  to  the  provisions  by  his  will  and  codicil."  .Vs 
to  the  objection  that  there  [228]  are  words  of  futurity  contained  in  the  jwwer,  the 
answer  is,  that  they  apply  to  the  time  when  the  will  would  come  into  operation,  and 
not  to  the  time  of  making  it. 
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The  Master  of  the  Rolls  [Sir  John  Komill}'].  I  regret  being  obliged  to  come 
to  a  conclusion  which  disappoints  the  intention  of  the  testator,  but  I  have  no  doubt 
as  to  the  decision  which  I  am  bound  to  pronounce. 

I  assume  there  was  an  ademption,  and  on  that  assumption  I  liave  no  doulit,  on 
principle  and  on  authority,  that  the  power  reserved  by  the  deed  was  not  executed. 
I  entertain  no  doubt  that  under  a  general  devise  of  all  a  man's  real  estate,  where  other 
property  i.s  acquired  after  the  date  of  the  will  and  the  testator  makes  a  subseipient 
coiiicil,  the  whole  would  pass.  I  admit,  also,  that  where  there  is  a  devise  of  a 
messuage  to  A.,  which  is  expressly  revoked  by  a  codicil,  and  a  subsequent  codicil  is 
made  republishing  the  will,  this  republication  will  not  set  up  the  original  devise  which 
has  been  revoked  by  the  codicil. 

If  a  man  devise  \Vhiteacre  to  A.  and  the  residue  of  his  estate  to  other  persons,  and 
he  afterwards  sells  Whiteacre,  but,  subsetjuently,  he  repurchases  it  or  it  comes  to  him 
by  devise,  and  he  then  republishes  his  will ;  upon  the  question  whether  A.,  the  specific 
devisee  under  the  will,  takes  Whiteacre,  or  whether  it  passes  under  the  residuary 
devise,  I  have  no  doubt,  under  the  old  law,  that  the  specific  devisee  would  not  take  it. 
The  devise  was  adeemed,  and  the  specific  devisee  could  not  take  it. 

[229]  The  cases  of  JFiij(/  v.  //7;/;/  (1  Atk.  382),  Hills  v.  jrirki/  (2  Atk.  GOo),  and 
()hev.  Jleath  (1  Yes.  sen.  134),  do  not  aflect  this  question.  They  were  cases  of  this 
description  : — Gifts  of  certain  property  to  A.,  with  benefit  carved  out  of  it  to  other 
persons ;  A.  died  and  the  gift  to  him  having  lapsed,  the  Court  held  that  the  interest 
of  A.  alone  had  lapsed,  l)Ut  that  the  interest  carved  out  of  the  interest  intended  for 
him  had  not  lapsed,  and  that  the  consequence  was,  that  the  heir  or  residuary  devi-see 
took  the  property  subject  to  the  interest  which  had  been  charged  upon  it. 

In  the  case  of  JFalh/r  v.  Anndrmig  (21  Beav.  284),  I  had  to  consider  whether  a 
will  could  operate  as  the  e.xecution  of  a  power  not  in  existence  at  the  date  of  the  will, 
but  with  the  strongest  desire  to  come  to  that  conclusion  and  though  great  injustice 
was  the  consequence,  I  came  to  the  conclusion  that  it  could  not  so  operate. 

As  to  the  efl'ect  of  the  republication  of  this  will,  in  making  the  will  operate  as  an 
e.xecution  of  the  power,  it  is  to  be  observed  that  the  case  is  not  attected  by  the  late 
statute.  The  republication  was  merely  of  the  will  then  in  operation  ;  it  might  bring 
under  the  devise  subsequently-acquired  property,  but  it  does  not  execute  a  power 
which  the  will  itself  does  not  execute.  After  the  case  of  Holmes  v.  Coc/hill  (7  Yes.  499), 
it  is  too  late  to  argue  the  contrary.  There  were  peculiar  circumstances  in  the  other 
cases,  and  Siillman  v.  IFeedon  (16  Sim.  26)  proceeds  on  the  late  statute,  which  has  no 
application  to  this  case. 

I  am  of  opinion  that  the  only  thing  I  have  to  consider  is,  whether  the  settlement 
operated  as  an  ademp-[230]-tion.  The  testator,  by  his  will,  gave  the  leaseholds  to 
trustees  absolutely  on  certain  trusts,  but  the  trustees  were,  out  of  the  rents,  to  pay 
this  annuity  of  £60.  Subsequent  to  the  date  of  the  will,  the  testator  executed  a  deed, 
by  which  these  leaseholds  were  conveyed  absolutely  to  other  trustees.  It  is  impossible 
to  say  that  this  was  not  an  ademption  of  the  bequest.  It  is  true  that  you  might  look 
at  the  trusts  of  the  deed  and  they  might  be  such  as  to  give  operation  to  the  existing 
will,  as  if  the  testator  had  conveyed  them  to  trustees  on  the  trusts  expressed  in  his 
will  or  on  such  trusts  as  should  be  found  in  his  will  at  his  death  :  he  however  did 
nothing  of  the  sort,  but  gave  the  absolute  interest  in  these  leaseholds  to  trustees  on 
trusts  in  favour  of  his  niece  and  family.  The  ademption  was  then  complete.  A 
power  was  reserved  to  the  settlor  to  carve  out  of  the  leaseholds  annuities  in  favour 
of  the  persons  to  whom  he  had  given  annuities  by  his  will.  If  the  settlor  had  died 
immediately  afterwards,  could  it  be  said  that  the  annuities  were  subsisting  !  One  of 
the  trusts  of  the  settlement  is  to  hold  subject  to  a  power  to  appoint  annuities  to 
particular  persons.  Has  he  executed  this  power  ?  He  has  confirmed  the  will  by  a 
subsequent  codicil,  but  he  has  confirmed  it  as  altered  by  the  ademption  of  the 
particular  property,  which  is  no  longer  his  own,  but  is  vested  absolutely  in  trustees  on 
the  trust  of  the  deed.  It  is  impossible  to  say  that  the  will  which  is  confirmed  is  other 
than  the  will  as  it  then  existed. 

I  am  of  opinion,  that  in  the  events  which  have  occurred,  there  has  been  no  execution 
of  the  power  contained  in  the  deed  of  October  1831. 


r 
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[231]    CowpER  r.  Mantell  (No.  2).    Cooper  v.  Mantell  (No.  2). 
J2>ril  25,  28,  1856. 

[S.  C.  2  Jur.  (N.  S.)  745 ;  4  W.  K.  500.     See  Furlei/  v.  Hi/,ler,  1872,  41  L.  J.  Ch.  584.] 

A  testator  authorized  his  tru.stees  to  apply  aii}'  sum  not  exceeding  £G00,  in  the 
purchase  of  church  preferment  for  A.  A.  died  before  any  sum  had  been  so  applied. 
Held,  that  the  gift  wholly  failed. 

The  testator,  in  a  codicil,  expressed  himself  as  follows  : — "  And  I  also  further 
direct  and  declare  that  it  shall  and  may  he  lawful  for  my  said  trustees,  at  any  time  after 
my  decease,  to  raise  and  pay  out  of  my  residuary  real  and  personal  estate,  any  sum 
or  sums  of  money  not  exceeding  in  the  whole  the  sum  of  £600,  to  be  applied  in  the 
purchase  or  procuration  of  a  church  preferment  for  the  benefit  of  my  nephew,  James 
Hammond." 

James  Hammond  was  of  age  and  in  Holy  Orders,  but  he  died  before  any  part  of 
the  £600  had  been  applied  as  directed  by  the  will.  He  left  no  next  of  kin,  and  the 
question  was,  whether  the  £600  fell  into  the  residue  or  passed  to  the  Crown. 

Mr.  Lloyd  and  Mr.  Morris,  for  the  Plaintiff,  and  Mr.  K.  Palmer  and  Mr.  Osborne, 
for  the  other  parties,  argued  that  there  was  no  trust  or  direct  gift  but  a  mere 
discretion  as  to  amount  and  mode  of  application,  and  that  the  trustees  not  having 
exercised  it,  the  gift  wholly  failed,  for  the  Court  had  now  no  means  of  carrying  it 
into  execution.  They  referred  to  Bennett  v.  Hnni/uvod  (Ambler,  708),  and  Fordyce  v. 
/;n%r,«  (10  Beav.  90,  and  2  Phillips,  497). 

Mr.  W'ickens,  for  the  Attorney-General.  The  legatee  was  entitled  to  the  legacy 
of  £600,  and  might  have  come  [232]  a  year  after  the  death  of  the  testator,  anci 
required  payment,  without  reference  to  its  application  to  church  preferment,  for  the 
gift  was  merely  intended  for  his  benefit,  and  the  discretion  of  the  trustee  only 
applied  to  the  mode  of  effecting  the  purpose.  The  case  is  precisely  analogous  to 
those  where  a  bequest  has  been  made  for  the  purpose  of  apprenticing  a  legatee. 
There  the  Court  has  directed  payment  of  the  legacy,  although  the  legatee  has  not 
and  could  not  be  apprenticed;  Barhw  v.  Grant  (\  Vern.  255);  Xerill  v.  Xirill  (2 
Vern.  4.31);  JVoel  v.  Jams  (16  Sim.  309).  Even  where  there  is  a  discretion  which  has 
not  been  exercised,  the  Court  will  not  allow  the  gift  to  fail  on  that  account,  but 
directs  payment  equally  between  the  legatees  as  in  Hrinrn  v.  //;>/;/.<  (4  Ves.  708 ;  5 
A'es.  495  ;  8  Ves.  561,  affirmed  by  the  House  of  Lords,  2  Sug.  Pow.  176  (6th  edit.)  ) 
and  Biuroiiffh  v.  Philcor  (5  Myl.  A  Cr.  73).  The  expression  here  used,  "it  shall  and 
may  be  lawful,"  is  as  imperative  as  that  employed  in  Brown  v.  Higgs,  where  the 
testator  merely  "authorized  and  empowered." 

Mr.  Lloyd,  in  reply.  No  definite  sum  is  here  given.  The  amount  is  left  to  the 
discretion  of  the  trustees  ;  but  it  is  not  to  exceed  £600.  If  the  trustees  had  laid  out 
£500  only,  the  bequest  woidd  have  been  satisfied.  There  is  therefore  a  discretion  as 
to  the  amount  which  this  Court  cannot  exercise. 

The  Master  ok  tiik  Rolls  reserved  judgment. 

Ajiril  28.  The  Master  ok  the  Kdi.Ls  [Sir  John  Romilly].  The  question  on 
which  I  reserved  my  judgment  was  [233]  as  to  the  proper  construction  to  be  put  on 
a  l)ei[uest  which  is  to  this  effect.  [His  Honor  read  it.]  James  Hammond  died 
without  heiis  or  next  of  kin,  and  the  money  has  never  been  raised,  but  if  he  became 
entitled  to  the  £600  in  his  lifetime,  it  now  belongs  to  the  Crown. 

The  question  therefore  is,  whether  James  Hammond  was  entitled  to  this  sum 
independent  of  the  purpose  mentioned  in  the  will ;  that  is,  whether  this  was  simply 
a  bequest  for  his  own  benefit.  In  these  cases  there  are  contradictory  analogies, 
which  it  is  nece.s.sarv  to  reconcile;  and  which  branch  into  the  distinction  which  exists 
between  powers  and  trusts.  The  case  is  the  same  as  if  James  Hammond  was  himself 
asking  for  the  payment  of  this  legacy.  On  the  one  hand  it  is  argued  that  the  case  is 
similar  to  those  where  a  legacy  is  given  to  a  person  for  a  particular  purpose,  which 
fails,  and  yet  he  has  been  held  entitled  to  the  legacy.  On  the  other  side  it  is  said 
that  no  legacy  is  here  given,  tliat  nothing  except  a  discretion  is  confided  in  trustees, 

K.  v.— 35* 
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which  not  having  been  exercised,  the  legacy  fails  altogether.  There  is  no  case 
precisely  in  point ;  but  the  general  statement  in  Roper's  Legacies  (vol.  1,  p.  64G  (-tth 
edit.))  appears  to  me  to  he  correct.  In  BarUiw  v.  (Irunt  (1  Vern.  255),  a  legacy  of 
£30  was  given  to  A.  to  bind  him  out  apprentice ;  A.  died  and  his  legal  personal 
representative  was^held  entitled  to  the  legacy.  That  case  has  been  followed,  and  is 
now  undoubted  law.  The  next  case  is  XevUl  v.  Ntrill  (2  Vern.  431)  where  £5U0  was 
given  to  the  son  of  A.  to  place  him  out  apprentice  ;  A.'s  son  was  unfit  to  be  placed 
out,  and  the  legacy  was  ordered  to  be  paid.  It  was  held  that  the  legacy  was  intended 
for  his  benefit,  [234]  and  although  it  could  not  be  applied  in  the  manner  directed  by 
the  testator,  yet  he  was  entitled  to  have  it  paid  to  him.  In  Burtun  v.  Cuuke  (5  Ves. 
462),  £100  was  directed  to  be  applied  for  the  board  and  education  of  J.  li.  till  fit  to 
be  put  out  apprentice,  and  that  then  the  executors  should  pay  the  further  sum  of 
£100  with  him  as  an  apprentice  fee.  J.  B.  was  not  put  out  apprentice;  he  was  hehl, 
nevertheless,  entitled  to  the  legacy.  In  Haimiwnd  v.  Xmiiie  (1  Swan.  35),  there  was 
a  bequest  of  stock  of  Mrs.  H.  H.  for  the  maintenance  of  her  children  until  they 
attained  twenty-one,  and  then  a  direction  to  transfer  the  principal  amongst  the 
children,  and  in  default  of  such  issue  there  was  a  gift  over.  Mrs.  H.  H.  had  no  child, 
yet  she  was  held  entitled  to  the  dividends.  The  latter  case  however  depends  on  that 
class  of  cases  where  legacies  are  given  for  the  maintenance  of  children. 

On  the  other  hand,  there  is  a  class  of  cases  in  which  no  gift  arises  because  a  mere 
discretion  has  been  given  to  trustees.  Thus,  in  Zeu'w  v.  Lewis  (1  Cox,  162),  the 
testator  authorized  his  executors,  at  any  time  before  T.  L.  should  attain  the  age  of 
twenty-six  years,  to  raise,  by  sale  of  a  sufficient  part  of  certain  Bank  annuities,  any 
sum  of  money  not  exceeding  £R00,  and  pay  and  apply  the  same  towards  the 
preferment  or  advancement  in  life  or  other  the  occasions  of  T.  L.  as  the  said 
executors  should  think  proper ;  and  at  the  age  of  twenty-six  he  gave  the  said  £GO0 
to  T.  L.  absolutely.  The  executors  declining  to  act,  the  Court  would  not  give  this 
£600  to  T.  L.  before  twenty-six  without  referring  it  to  the  Master  to  inquire  whether 
T.  L.'s  situation  required  the  £600  or  any  part  thereof  to  be  advanced.  The  Lord 
Chancellor  in  that  case  observed,  "This  is  not  [235]  the  case  of  a  gift  by  the  testator 
but  a  power  to  others  to  give,  and  that  seems  confined  to  answer  some  particular 
purposes.  The  proper  question  to  be  made  in  this  case  is,  whether  the  pre.sent 
situation  and  circumstances  of  the  Petitioner  are  such  as  the  testator  intended  this 
legacy  for."  The  fact  of  the  legacy  having  been  given  "at  twenty-six"  did  not  affect 
the  decision  of  the  Lord  Chancellor.  It  appears  that  there  was  no  gift  until  twenty- 
six,  unless  particular  circumstances  should  arise,  under  which  it  should  be  considered 
necessary  to  apply  the  fund  for  that  purpose. 

There  are  other  cases  which  bear  some  resemblance  to  this  :  In  lluhinsan  v.  Cleator 
(15  Ves.  526),  the  legatee  (a  godson)  in  effect  was  tenant  for  life,  with  power  vested 
in  the  trustee  to  advance  him  any  part  of  the  capital  during  his  lifetime.  The 
blaster  of  the  Rolls  was  of  opinion  that  there  was  a  discretion  vested  in  the  trustee, 
and  that  the  only  thing  which  could  be  done,  on  a  claim  of  the  godson  to  have  the 
whole  property  as  being  an  absolute  interest,  was  to  direct  an  inquiry  as  to  the 
circumstances  and  situation  of  the  legatee  in  order  to  ascertain  whether  he  required 
the  advancement  of  an}-  part  of  the  £600.  In  Bull  v.  Fanly  (1  \'es.  jun.  270),  the 
words  of  the  will  were  these,  "  I  further  empower  my  wife  to  give  away  at  her  death, 
£1000  ;  £100  of  it  to  Elizabeth  Turnei',  £100  to  Mrs.  Bennett,  the  other  £800  to  be 
disposed  of  by  her  by  will."  She  made  no  disposition  of  any  part  of  the  £1000. 
Elizabeth  Turner  claimed  the  £100,  on  the  ground  of  the  gift  being  in  the  nature  of 
a  trust,  but  the  Couit  held  that  she  was  entitled  to  nothing,  and  that  it  was  a  mere 
power  which  had  not  been  executed.  Lomi  v.  ICoirull  (1  Myl.  &  K.  561)  was  a  case 
of  this  description.  The  tes-[236]-tator  left  the  residue  of  his  estate  to  trustees  in 
trust  to  settle  it  or  such  part  of  it  as  they  might  think  fit,  either  for  chaiitable 
purposes,  at  their  discretion,  or  otherwise  for  the  benefit  of  his  sister  and  her 
children.  As  to  part,  the  trustees  had  made  no  appointment,  and  the  Court  held 
that  it  did  not  fall  into  the  residue  but  went  to  the  next  of  kin  as  undisposed  of. 
These  cases  have  a  close  analogy  to  the  present.  Brown  v.  Higgs  (8  Ves.  561),  and 
Burrouyh  v.  Fhilcox  (5  Myl.  &  Cr.  73),  decide  that  where  a  sum  of  money  is  directed 
to  be  divided  amongst  a  class  of  persons,  in  such  pioportions  as  trustees  shall  think 
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fit,  and  they  do  not  exercise  the  discretion,  the  Court  will  hold  it  to  be  a  trust  and 
divide  the  fund  equally.  But  in  those  last  cases,  the  suViject  of  the  gift  and  the 
objects  or  ceKluk  que  trust  were  ascertained,  and  the  only  thing  to  be  done  was  to 
regulate  the  division  ;  and  as  the  trustees  had  not  exercised  their  discretion,  and  as 
this  Court  could  not  exercise  it,  the  fund  was  divided  equally  between  the  objects. 
But  here  the  question  is,  whether  the  trust  is  constituted  before  the  event  arises  which 
makes  the  raising  the  money  necessary.  The  gift,  no  doubt,  is  for  the  benefit  of 
James  Hammond  ;  but  the  question  on  this  will  is,  whether  any  trust  arises  until 
the  occasion  occurs  which  renders  the  "  purchase  or  procuration  of  a  church 
pi-eferment "  for  his  benefit  desirable  ( 

I  am  clearly  of  opinion  that,  if  this  had  been  a  gift  of  £600  to  James  Hammond 
for  the  purpose  of  purchasing  him  church  preferment,  it  would  be  a  trust  for  him  and 
that  he  would  take  it ;  but  if  the  amount  to  be  raised  for  church  preferment  and  the 
mode  of  its  application  is  to  be  solely  at  the  discretion  and  option  of  the  trustees,  the 
case  would  seem  to  fall  within  the  other  class  of  authu-[237]-rities,  and  the  question 
really  is,  to  which  of  those  two  classes  the  case  belongs.  It  was  contended  by  Mr. 
Wickens  that  the  discretion  extends  only  to  the  mode  of  raising  the  £600.  The 
other  side  say  that  a  discretion  was  given  to  the  trustees  both  as  to  the  amount  of 
money  to  be  raised  and  as  to  the  time  and  occasion  of  laising  it ;  in  other  words,  that 
they  have  a  discretion  as  to  the  propriety  of  exercising  the  power  at  all.  If  that  be 
SI),  the  legacy  did  not  arise. 

After  considering  the  case  fully,  I  am  of  opinion  that  a  discretion  is  vested  in  the 
trustees  as  to  the  amount  of  the  legacy  and  as  to  the  mode  and  occasion  of  raising 
it :  and  that  this  is  not  a  legacy  which  James  Hammond  himself  could  have  claimed 
by  saying,  "  I  do  not  intend  to  go  into  the  church — pa}'  me  the  legacy."  This  is  a 
power  to  the  trustees  to  raise  a  sum  not  exceeding  £600,  for  a  particular  purpose, 
and  a  discretion  is  reposed  in  them,  both  as  to  the  propriety  of  raising  the  money  and 
as  to  the  amount. 

This  being  the  case,  I  am  of  opinion  that  James  Hammond  could  not  himself  have 
required  payment  of  the  sum  of  money,  and  therefore,  that  it  falls  into  the  residue. 

[238]     Dkysdai-e  v.  Piggott.     April  22,  May  5,  1856. 

[Reversed  on  appeal,  8  De  G.  M.  &  G.  546  ;  U  E.  R.  500 ;  25  L.  J.  Ch.  878 ;  2  Jur. 
(X.  S.),  1078.  See  Knox  v.  Turnn;  1870,  L.  R.  9  Eq.  164.  Discussed,  Preston  v. 
X>'eh;  1879,  12  Ch.  D.  760.  See  Marquess  of  Xorthampton  v.  PoUwk,  1890,  45  Ch.  D. 
209.] 

In  February  1851  a  debtor,  with  a  surety,  gave  to  his  creditor  a  bond  for  payment, 
by  instalments,  of  the  amount  of  the  debt,  and  the  first  premium  on  a  policy  of 
assurance,  effected  by  the  creditor,  in  his  own  name,  on  the  life  of  the  debtor. 
When  the  second  premiimi  became  due,  the  creditor  applied  to  the  surety  to  pay 
it,  but  he  insisted  on  his  non-liability  and  refused,  and  no  application  was  ever 
made  to  the  principal  del)tor.  The  debt  was  fully  paid  in  September  1853,  but  no 
assignment  of  the  policy  was  asked  for,  and  the  creditor  jiaid  and  continued  to  pay 
all  the  premiums  except  the  first.  The  debtor  having  died  in  June  1854:  Held, 
by  the  Master  of  the  Rolls,  that  the  debtors  had  abandoned  the  policy,  and  that  not 
being  liable  to  repay  to  the  creditor  the  premiums  paid  by  him,  they  were  not 
entitled  to  the  produce  of  the  policy  ;  but  the  decision  was  reversed  by  the  Lords 
Justices. 

This  was  a  suit  instituted  to  recover  from  the  Defendant  the  sum  of  £200, 
received  by  him  from  the  Pelican  Life  Assurance  Office,  in  respect  of  a  policy  of 
insurance  on  the  life  of  Pattison  Drysdale,  deceased. 

In  the  beginning  of  1851  Pattison  Drysdale  owetl  the  Defendant  £154,  9s.,  which 
sum,  together  with  £16,  9s.  (being  the  expenses  of  moving  some  furniture,  the  amount 
of  the  Jird  prinuitin  on  a  polici/  of  insurano-  and  law  expenses),  making  the  total  of 
£170,  18s.,  was  secured  by  a  bond  dated  the  10th  of  February  1851,  by  which 
Pattison  Dry.sdale,  and  the'  Plaintiff"  (his  father)  became  jointly  and  severally  bound 
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to  the  Defendant  in  the  penal  sum  of  £+00,  subject  to  the  recitals  and  conditions 
thereinafter  mentioned.  The  bond  recited  that  Pattison  Dr^'sdale  owed  the 
Defendant  £170,  18s.  ;  that  Pattison  Drysdale  had  requested  Defendant  to  accept 
payment  by  instalments,  which  he  had  agreed  to  do,  on  having  the  payment  thereof 
with  interest  secured  by  the  joint  and  several  bond  of  the  Plaintitl'  and  Pattison 
Dry-sdale  ;  and  that  the  Plaintitl'  had  agreed  to  join  in  the  bond,  subject  to  the 
condition  thereinafter  expressed.  This  condition  was  expressed  to  lie,  that  if 
Pattison  Dry.sdale,  his  heirs,  executors  and  administrators,  should  pay  £20  on  the 
29th  of  March  1851,  and  so  on,  a  like  sum  of  £20  (juarterl}-,  until  the  whole  was  paid, 
and  also  interest  at  five  per  cent,  per  [239]  annum,  on  the  same  days,  on  the  amount 
remaining  unpaid,  the  bond  should  be  void. 

The  bond  was  delivered  to  the  Defendant,  and  the  instalments  were  regularly 
paid ;  the  last  instalment,  discharging  all  that  then  remained  due  on  the  bond,  was 
paid  on  the  20th  September  1853. 

At  the  time  when  the  bond  was  executed,  or  shortly  after,  the  Defendant  eftected, 
in  his  own  name,  an  insurance  on  the  life  of  Pattison  Drysdale,  in  the  Pelican  Life 
Assurance  Company,  for  the  sum  of  £200.  The  first  premium  advanced  by  the 
Defendant  for  the  puri)osc  of  effecting  this  ]jolicy  was  secured  by  the  bond  and  was 
duly  repaid  to  him.  The  policy  was  a  general  policy  on  the  life  of  the  assureil,  not 
specified  to  last  only  till  the  debt  was  paid,  or  for  two  or  three  years  ;  had  it  been  a 
policy  of  the  latter  description,  a  smaller  premium  would  have  Ijeen  necessary  in  the 
first  instance. 

When  the  second  premium  became  due,  in  February  1852,  the  Defendant  paid  it 
and  called  on  the  Plaintiff  to  repay  him  the  amount ;  this  the  Plaintiff  declined  to  do, 
but  the  Defendant  did  not  appear  to  have  made  any  application  to  the  son,  Pattison 
Drysdale,  either  to  advance  the  mone}^  necessarv  for  that  puipose,  or  to  repay  him 
his  advance. 

When  the  third  premium  became  due,  the  Defendant  paid  that  also,  without 
making  any  application  to  either  the  Plaintiff  or  his  son,  Pattison  Drysdale,  to  do  so. 
In  January  185-1  the  son  was  lost  on  the  coast  of  Ireland,  having  embarked  on  board 
a  vessel  bound  to  [240]  Australia.  On  application  for  payment  to  the  Pelican 
Assurance  Office,  they  at  first  declared  that  the  policy  was  void,  because  notice  of  the 
assured's  intention  to  leave  the  country  had  not  been  given,  nor  payment  made  of  the 
additional  premium  arising  from  that  circumstance  ;  but  ultimately,  on  the  additional 
premium  being  paid,  the  office  paid  the  amount  secured  bv  the  policy. 

These  were  all  the  facts  on  which  the  Plaintiff  originally  claimed  the  amount  so 
secured,  and  by  his  bill,  he  claimed  partly  on  the  ground  that,  as  one  of  the  obligees 
in  the  bond,  he  was  entitled  to  l)e  repaid  what  he  had  paid  or  advanced  for  the  benefit 
of  his  son ;  but  at  the  hearing,  he  principally  claimed  the  proceeds  of  the  policy,  as 
the  legal  personal  representative  of  his  son,  to  whose  estate  he  has  taken  out  letters 
of  administration. 

The  question  under  these  circumstances  was,  to  whom  did  the  policy  and  the 
benefit  thereby  secured  belong,  on  the  death  of  Pattison  Drysdale? 

Mr.  R.  Palmer  and  Mr.  Tripp,  for  the  Plaintiff,  contended  that  as  administrator 
of  the  estate  of  his  son,  he  was  entitled  to  the  policy.  The  first  premium  was  duly 
paid  upon  it  by  the  Plaintiff  or  his  .son,  having  been  included  in  the  bond,  and  the 
son  had  never  been  applied  to  for  payment  of  the  other  two,  though  the  father  had 
for  the  second.  That  everything  due  upon  the  bond,  both  principal  and  interest, 
having  been  duly  paid,  the  Defendant  had  no  right  whatever  to  retain  the  policy  for 
his  own  use.  That  the  policy  was  for  the  whole  life  and  not  for  a  year,  and  that 
there  had  been  no  renewal  of  the  policy,  but  a  continuance. 

They  cited  Morland  v.  Imuc  (20  Beav.  389) ;  JVcM  v.  Reiil  (2  Hare,  249) ;  [241] 
Lea  V.  Hinton  (19  Beav.  324);  Ex.  parte  Jndreivs  (1  Madd.  573;  2  Rose,  410);  Clark 
V.  Holland  (19  Beav.  262);  Dalhij  v.  The  Imlia  and  London  Life  A^mranee  Company 
(15  C.  B.  365) ;  GodMll  v.  Boldero  (9  East,  72). 

Mr.  Roupell  and  Mr.  AVickens,  for  the  Defendant,  contended,  first,  that  the  agree- 
ment was  to  insure  for  a  year,  and  secondly,  that  the  policy  having  been  abandoned 
by  the  Plaintiff  and  his  son,  the  Defendant  was  fullv  entitled  to  keep  it  up  for  his 
own  benefit,  and  that  the  Defendant  having  insured  the  risk  out  of  his  own  moneys, 
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without  any  right  to  recover  the  premiums  from  the  debtors,  he  was  entitled  to  the 
proceeds  of  the  policy  of  which  he  was  the  purchaser. 

They  also  refeired  to  Morland  v.  Isaac  (20  Beav.  389). 

Mr.  Tripp,  in  reply. 

The  Ma.ster  of  the  Rolls  reserved  judgment. 

May  5.  The  Master  of  the  Rolls  [Sir  John  Romilly].  This  is  a  suit  instituted 
to  recover  fiom  the  Defendant  the  sum  of  £200,  being  the  amount  received  by  hira 
from  the  Pelican  Life  Assurance  Office,  secured  on  the  life  of  Pattison  Drysdale, 
deceased.  The  facts  are  these.  [His  Honor  stated  them.]  The  question  is,  in  these 
circumstances,  to  whom  did  the  policy  and  the  benefit  thereby  secured  lielong  on  the 
death  of  Pattison  l)rysdale?  That  the  policy  was  originally  the  property  of  Pattison 
Drysdale,  subject  to  any  right  which  [242]  the  Defendant  might  have  to  make  it 
available  for  the  payment  of  what  might  Ije  due  to  him  on  the  transaction  above 
mentioned,  I  do  not  doubt.  On  payment  of  the  last  instalment,  the  PlaintiH'  or  his 
son,  could  have  required  the  Defendant  to  assign  the  policy  on  payment  of  the  sum 
due  to  him  for  the  second  and  third  premiums  pairl  by  him.  That  the  policy  was 
originally  effected  to  secure  the  debt  to  the  Defendant  is  I  think  plain,  and  on  pay- 
ment of  that  debt  the  Plaintifl",  or  his  son,  was  entitled  to  the  benefit  of  it ;  for  this 
was  not  the  case  of  a  creditor  who  effects  an  assurance  on  the  life  of  his  debtor 
without  the  privity  or  concurrence  of  the  debtor.  Here,  undoubtedly,  the  policy  was 
originally  effected  by  the  creditor  as  part  of  the  arrangement  between  them  when  the 
bond  was  given  ;  the  first  premium  was  secured  and  ultimately  paid  by  the  Plaintiff, 
or  his  son.  I  am,  therefore,  of  opiin'on  that  originally  Pattison  Dry.sdale,  on  payment 
of  what  was  due  from  him  to  the  Defendant,  was  entitled  to  the  benefit  of  this  policy, 
and  might  have  required  it  to  be  assigned  to  him. 

But  then  the  question  arises,  was  this  policy  repudiated  by  the  Plaintiff  and  by 
his  son,  and  if  so,  was  the  Defendant  entitled  to  keep  it  on  foot  for  his  own  benefit, 
and  entitled  to  retain  it  accordingly  •  I  am  of  opinion  that  the  Plaintiff,  in  his 
character  of  creditor  of  the  son,  did  abandon  all  benefit  in  this  policy,  because  in 
February  1852,  when  applied  to,  to  repay  to  the  Defendant  the  amount  of  the  second 
premium  then  due,  he  declined  to  do  so,  insisting  that  he  was  not  bound  to  do  more 
than  fulfil  the  conditions  of  the  bond,  which  answer  was  acquiesced  in  by  the 
Defendant,  who  made  no  further  claim  against  him  in  respect  of  such  premiums. 

[243]  The  next  question,  which  is  the  only  one  of  any  difficulty,  then  arise.s, 
which  is,  whether  the  Plaintiff",  as  legal  personal  representative  of  his  son  Pattison 
1  >rysdale,  is  entitled  to  the  amount  of  the  insurance,  and  that  depends  upon  whether 
the  son,  in  his  lifetime,  did  abandon  this  policy.  Express  abaiidonment  or  repudia- 
tion of  this  policy  by  any  declaration  or  active  step  is  not  alleged.  Undoubtedly 
there  was  none  ;  the  only  question  is,  whether  the  absence  of  any  acts  on  the  part  of 
Pattison  Drysdale  to  keep  it  on  foot  must  be  treated  as  an  abandonment  or 
relinquishment  of  all  interest  in  it  on  his  part.  Two  annual  premiums  became  due 
after  the  first,  while  he  was  alive  and  in  this  country  ;  he  took  no  step  to  pay  them, 
or  to  get  them  paid  ;  it  is  true  that  no  application  was  made  to  him  for  this  purpose, 
but  the  Defendant  was  not  considered,  either  by  himself  or  by  Pattison  Drysdale,  as 
his  agent,  for  the  purpose  of  keeping  this  alive,  nor  could  the  Defendant  have  main- 
tained an  action  against  Pattison  Drysdale  to  compel  him  to  repay  to  the  Defendant 
the  amount  expended  by  him  in  keeping  the  policy  alive.  Pattison  Drysdale  ought 
also  to  have  given  notice  to  the  assurance  compjjiiy  of  his  going  to  Australia,  and  to 
have  paid  additional  premium  if  he  intended  to  keep  the  policy  on  foot. 

I  cainiot,  in  this  state  of  things,  come  to  the  conclusion  that  Pattison  Drysdale,  or 
his  estate,  is  entitled  to  the  benefit  of  this  policy.  The  test  to  be  applied  to  this  ca.se 
for  the  purpose  of  determining  this  ipiestion  i.s,  in  my  opinion,  that  on  which  I  founded 
my  decision  in  the  ca.se  of  Moilaml  v.  Imuic  (20  Beav.  389).  That  was  the  ease  of  an 
army  outfitter  who  had  supplied  an  officer  with  goods  on  credit  ;  he  afterwanis 
effected,  in  his  [244]  own  name,  a  policy  on  the  life  of  the  officer,  who  attendeil  at 
the  office  to  enable  this  to  be  done,  and  who  was  charged  with  the  premiums  which 
became  due,  and  items  of  charge  for  the  payments  in  respect  thereof  were  introduced 
into  the  several  accounts  delivered  to  him,  and  which  were  never  ol)jected  to.  The 
debtor  died  without   having  paid    the  bill  due  to  the  creditor  and  insurer  or  the 
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premiums  so  charged  ;  and  I  hold,  that  his  representatives  were  entitled  to  the 
produce  of  the  policj'  after  paying  the  debt  aTid  the  premiums  ;  and  the  ground  on 
which  I  proceeded  was  this  :  that  as  the  debtor  never  objected  to  the  charge  made 
against  him  of  the  sums  advanced  for  the  paj'ment  of  the  premiums,  he  must  be  held 
to  have  assented  to  his  liability  to  repay  the  creditor  these  sums,  and  conseijuently 
that  if  the  debtor  in  his  lifetime  had  been  sued  by  the  creditor  for  sums  expended  in 
payment  of  these  premiums,  the  action  could  not  successfully  have  been  resisted,  and 
that  his  liability  to  pay  the  premiums  made  them  a  payment  on  his  behalf,  and  by  the 
creditor  as  his  agent,  although,  by  arrangement  between  them,  it  was  to  secure  his 
own  debt. 

But  on  this  principle,  was  the  Defendant  the  agent  of  the  son,  Pattisoii  Drysdale, 
for  this  purpose?  Could  the  Defendant  have  successfully  sued  Pattison  Drysdale,  in 
his  lifetime,  for  the  recovery  of  the  sums  paid  by  him  for  premiums  on  this  policy  ' 
I  see  no  ground  for  contending  that  he  could.  I'attison  Drysdale  might  have  .saiil, 
as  the  father  did,  "  The  policy  was  eftected  in  substance  to  secure  you  against  less  ;  I 
consented  to  pay  the  first  piemium  for  this  purpose,  but  no  more."  No  claim  was 
made  by  the  Defendant  against  the  son,  and  no  attempt  was  made  by  the  son  to 
claim  the  policy.  If  the  right  to  the  policy  exi.sted  in  the  son,  how  long  did  this 
right  remain  on  the  one  [245]  hand,  and  the  corresponding  liability  to  pay  the  money 
advanced  for  the  premiums  on  the  other  ;  if  the  Defendant  had  paid  the  premiums 
for  twenty  years,  could  it  have  been  alleged  that  the  .son,  Pattison  Drysdale,  would 
have  been  liable  to  repay  them?  and  if  not,  can  he,  or  rather  those  claiming  under 
him  (for  his  representatives  must  stand  exactly  in  his  place),  sa\'  that  he  was  to  have 
the  option  to  take  the  policy  if  beneficial,  but  to  reject  it  if  onei'ous?  It  is  no  doubt 
true,  that  when  the  debt  due  from  Pattison  Drysdale  was  paid,  the  Defendant  had  no 
longer  any  insurable  interest  in  the  life  of  the  son,  and  that  upon  the  principle  of 
GoiUidl  V.  Bohlero  (9  East,  72),  the  risk  being  over,  the  Pelican  Assurance  Company 
might  have  refused  to  pay  the  policy,  but  this  does  not,  in  my  opinion,  vary  the  rights 
of  the  other  parties.  AVhcn  originally  eftected,  it  was  a  good  policy,  as  the  Defendant 
had  then  an  insurable  interest  in  the  life  of  the  assured.  But  when,  on  payment  of 
the  debt  due  to  the  Plaintiff  by  Pattison  Drysdale,  or  by  his  father  and  co-obligor,  no 
assignment  of  the  policy  was  asked  for  by  either  of  them,  so  far  as  they  were  con- 
cerned it  was  permitted  to  drop  ;  and  the  question,  whether  it  could  be  legally 
continued  by  the  Defendant,  although  one  which  might  have  been  raised  by  the 
assurance  company,  is  one  in  which  the  Plaintifi'  and  his  son  ceased  to  have  any 
interest. 

U'i'4  V.  lli'vl  (2  Hare,  249),  which  was  cited  for  the  purpose  of  shewing  that  the 
conduct  of  Pattison  Drysdale  did  not  amount  to  any  abandonment  of  this  policy, 
appears  to  me  to  be  distinguishable  from  the  present  case.  In  that  case,  the  debtui- 
effected  a  policy  in  his  own  name,  on  his  own  life  ;  he  a.ssigned  that  policy  to  [246] 
one  of  a  firm  of  solicitors  of  the  creditor,  as  a  trustee  to  secure  a  debt  owing  to  that 
creditor.  The  benefit  of  the  policy  was  afterwards  assigned  to  another  person,  also 
a  client  of  the  same  firm  ;  the  notices  to  pay  premiums  were  all  sent  to  that  firm  of 
solicitors,  and  they  paid  the  premiums  continuously,  and  charged  the  amount  to  this 
client.  Ten  years  after  the  original  transaction,  the  original  debtor  became  bankrupt ; 
the  assignees  took  no  step  respecting  the  policy,  and  declined  to  interfere  respecting 
it,  and  the  solicitors  of  the  creditor  or  his  executors  continued  for  thirteen  years  more 
to  pay  the  premiums  ;  then  the  debtor  died,  and  the  policy  became  payable.  There 
was  no  question  but  that  the  creditor  was  entitled  to  be  paid  his  principal  and  interest, 
and  al.so  the  premiums  paid  by  him  and  the  interest  thereon,  but  beyond  that  the 
Vice-Chancellor  held,  that  the  money  thereby  secured  belonged  to  the  assignees,  and 
that  their  conduct  did  not  amount  to  any  waiver  or  abandonment  of  their  right.  But 
in  that  case,  it  is  to  be  ol)served  that  the  policy  was  originally  eff"ected  in  the  name 
of  the  debtor,  and  by  him  assigned  to  secure  a  debt.  Subject  to  the  payment  of  that 
debt  it  belonged  to  and  was  his  property,  and  his  executors  alone  could  receive  the 
money  after  his  death,  no  notice  of  the  assignment  having  been  given  to  the  office. 
The  creditor  who  paid  the  premiums  was  entitled  to  charge,  and  did  charge,  these 
payments  against  the  debtor,  and  the  debt  was  unpaid  at  the  death  of  the  assured  ; 
but  here,  the  policy  was  originally  effected  in  the  name  of  the  creditor  to  secure  the 
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debt  due  to  him,  and  except  the  payment  of  the  first  premium,  no  payment  was  made 
by  or  could  be  charged  against  the  debtor.  Assuming  that,  on  payment  of  the  debt, 
the  debtor  might  have  required  it  to  be  assigned  to  him  on  payment  of  the  premiums, 
it  is  quite  difl'eient  where  he  neglects  to  [247]  do  so,  takes  no  step  to  keep  it  alive, 
and  incurs  no  liability  in  that  respect. 

The  Vice-Chancellor,  in  ll'esf  v.  L'eiil,  had  not  occasion  to  consider  what  would 
have  been  the  case,  if  the  creditor  had  been  paid  oft'  in  the  life  of  the  debtor  who  had 
neglected  to  ask  for  any  release  of  the  policy,  and  had  neglected  to  keep  it  on  foot. 
Possibly  the  length  of  time  during  which  the  premiums  were  paid  by  the  assured,  as 
the  creditor  on  payment  Ijecame  a  stranger  to  the  policy,  might  att'ect  the  merits  of 
the  case,  and  each  case  must  be  tried  on  its  own  grounds.  But  in  this  case,  my 
opinion  is,  that  the  policy  was  continued  by  the  Defendant  at  his  own  risk  and  for  his 
own  benefit ;  and  that  he  could  iiot  compel  anyone  to  repay  to  him  the  sums  advanced 
in  respect  of  the  premiums,  so  no  one  can  now  com])el  him  to  repay  the  amount 
thereby  secured,  which  has  been  paid  to  him  bj*  the  assurance  compan}-. 

The  result  is  that  the  bill  fails,  and  must  be  dismissed. 

Note. — Reversed,  by  the  Lords  Justices,  on  the  19th  of  Julv  1S56.  [8  De  G.  M. 
&  G.  546.] 


[248]     Pearce  r.  Pearce.     Apil  4,  5,  11,  14,  1856. 

[S.  C.  25  L.  J.  Ch.  893 ;  2  Jur.  (X.  S.)  843.] 

A.  and  B.  were  trustees.  A  deed  was  prepared  appointing  C.  a  new  trustee  in  the 
place  of  B.  It  was  executed  by  C,  but  not  by  the  other  paities,  so  that  the 
appointment  was  invalid.  At  the  same  time,  the  trust  fund  was  transferred  by  A. 
and  B.  to  A.  and  C.  Afterwards  A.  and  C.  authorized  the  husband  of  the  tenant 
for  life  to  receive  the  fund,  and  it  was  lost.  Held,  that  both  C.  (who  had  not  been 
appointed  a  trustee,  though  she  had  acted  as  such)  and  B.  were  liable  for  the  loss. 

Under  the  marriage  settlement  of  Mr.  William  Pearce  and  his  wife,  dated  in 
1846,  £2000  consols  were  invested  in  the  names  of  Samuel  Lepine  and  John  Pearce, 
to  be  held  by  them  on  the  usual  trusts  for  Mrs.  Pearce  for  life,  without  power  of 
anticipation,  I'cc,  iVc.  The  deed  contained  a  power  to  the  trustees,  at  the  request  in 
writing  of  Mrs.  Pearce,  to  invest  the  £2000  consols  in  fee-simple  lands  or  on  leaseholds. 
And  there  was  a  power  to  the  trustees,  at  the  request  in  writing  of  Mrs.  Pearce,  to 
appoint  new  trustees. 

Mrs.  Pearce  became  ofl'ended  with  the  trustee  John  Pearce,  and  re(iuested  him  to 
resign,  which  he  consented  to  do,  and  Harriet  Williams,  a  widow  lady,  was,  after 
considerable  reluctance  on  her  part,  prevailed  upon  to  become  a  trustee  in  his  place. 

On  the  9th  of  February  1849  John  Pearce,  at  Mrs.  Pearce's  request,  and  believing 
that  Mrs.  Williams  would  be  appointed  a  trustee,  executed  a  power  of  attorney  to 
transfer  the  stock  to  Lepine  and  Mrs.  Williams,  and  it  was  transferred  to  them 
accordingly  on  the  9th  of  February  and  before  any  deeil  of  appointment  of  new 
trustees  had  been  executed.  A  deed  was  prepared  and  engrossetl  for  the  purpose  of 
appointing  Mrs.  Williams  a  new  trustee,  which  purported  to  be  ma<le  between  Mrs. 
Pearce  of  the  first  part,  Lepine  and  John  Pearce  of  the  second  ]>art,  Mrs.  Williams 
of  the  third  part,  and  a  trustee  of  the  fourth  part.  This  deed  was  executed  by  Mrs. 
Pearce  and  by  Mrs.  Williams,  but  was  never  [249]  executed  by  any  of  the  other 
parties  ;  so  that,  in  fact,  Mrs.  Williams  was  never  duly  a])]«)inti'd  a  trustee. 

Subsequently,  at  the  re(|uest  of  William  and  Mrs.  Pearce,  Lepine  and  Mrs. 
Williams  executed  a  power  of  attorney,  authorizing  William  Pearce  to  sell  out  the 
stock,  for  the  alleged  purpose  of  investment  in  leaseholils.  The  stock  was  sold  and 
the  money  invested  in  various  mortgages,  .V-c,  and  was  ultimately  lost.  Lepine  died 
in  1849,  and  William  Pearce  being  insolvent,  Mrs.  Pearce  filed  her  bill  against  John 
Pearce  and  Harriet  Williams  to  make  them  liable  for  the  £2000. 

Mrs.  AVilliams  bv  her  answer  stated  that  Mrs.  Pearce  told  her  that  John  Pearce 
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hail  been  disrespectful  to  her,  ami  she  wished,  therefore,  to  have  another  trustee  in 
his  place  ;  that  William  Pearce  told  her  that  executing  the  power  of  attorney  was  a 
mere  matter  of  form  ;  that  she  really  knew  nothing  at  all  about  what  the  meaning  of 
it  was  ;  that  she  thought  Mrs.  Pearce  had  a  right  to  do  and  could  do  with  her  own 
money  precisely  as  she  pleased,  and  that  the  trustees  were  only  appointed  to  prevent 
Mr.  Pearce  dealing  with  the  fund  without  her  consent;  and  that,  finding  that  Mrs. 
Pearce  knew  of  the  various  matters,  and  expressed  herself  satisfied  therewith,  she 
executed  such  deeds  as  Mrs.  Pearce  asked  her  to  execute. 

Mr.  Lloyd  and  Mr.  ^^'.  Foster,  for  the  Plaintiff,  contended  that  a  breach  of  trust 
had  been  committed,  and  that  the  Plaintiffs  interest  was  in  no  way  liable  to  make  it 
good;  Kellawai/  v.  JohtMm  (.5  Beav.  .319). 

Mr.  K.  Palmer  and  Mr.  Southgate,  for  Lane,  the  re-[250]presentative  of  Mrs. 
Williams,  who  had  died  since  the  institution  of  the  suit,  contended  that  Mrs.  Williams 
was  not  a  trustee,  and  that  a  fraud  had  been  practised  upon  her.  They  cited  Jl\ilh:r 
V.  StjmomU  (3  Swanst.  82,  n.);  Ihrbuhiie  v.  Home  (3  De  G.  M.  &  G.  102,  113); 
Vaughan  v.  Fandcrstef/cn  (2  Drew,  363). 

Mr.  Hobhouse,  for  John  Pearce. 

The  M.\ster  of  the  Kolls.  I  will  hear  Mr.  Lloyd  in  reply  as  to  the  liability  of 
Mrs.  Williams,  but  as  to  John  Pearce,  I  am  quite  clear  that  he  is  liable. 

Mr.  Llovd,  in  reply,  cited  Stikvinan  v.  Dawsan  (1  De  G.  A:  Sm.  90);  Jark^on  v. 
Huhhouse  (2'Mer.  483). 

The  M.\ster  of  the  Roli-s  reserved  judgment. 

A^iril  14.  The  M.aster  of  the  Koi,Ls"[Sir  John  Komilly].  At  the  hearing  of 
this  case  I  expiessed  ray  opinion,  I  regret  to  say  (for  I  cannot  but  feel  that  this  is  a 
very  hard  case),  that  Mr.  John  Pearce  committed  a  breach  of  trust,  by  executing  the 
power  of  attorney  for  the  transfer  of  the  trust  fund  to  a  person  who  was  not  then  a 
trustee,  although  he  had  a  firm  belief  that  she  would  be  appointed  a  trustee  ;  for,  in 
fact,  the  deed  appointing  Mrs.  Williams  was  never  executed  by  the  trustees. 

Mrs.  Williams  evidently  accepted  the  trust,  and,  I  regret  also  to  say,  I  have  come 
to  the  conclusion  [251]  that  her  estate  must  be  made  liable,  even  upon  her  own  state- 
ment of  the  case.  She  consents  to  become  a  trustee,  though  she  resisted  at  first ;  she 
really  knew  nothing  at  all  about  the  matter  ;  she  was  an  old  lad}^  and  a  widow,  and 
it  was  evidently  out  of  friendship  to  the  Plaintiff  that  she  consented  to  become  a 
trustee.  She  was  never  regularly  appointed  trustee,  but  she  acted  as  such,  and  may 
be  said  to  have  been  in  the  nature  of  a  trustee  dc  .ion  tort,  if  that  expression  may  be 
borrowed  from  the  case  of  an  executor  ;  and  in  that  character  she  can  only  be 
answerable  for  the  monies  she  actually  received.  But  this  money  was  actually 
received  by  her,  it  was  transferred  into  her  name,  and  it  could  not  have  been  got  out 
of  her  name  without  her  consent. 

The  state  of  the  facts  appears  to  me  to  be  this  :  she  consented  to  act  as  a  trustee, 
the  money  was  paid  into  her  name,  she  then  executed  a  power  of  attorney  to  sell  it 
out,  being  told  by  Mr.  William  Pearce  that  it  was  a  mere  matter  of  fomi,  and  she 
says  that  she  really  knew  nothing  at  all  about  what  the  meaning  of  it  was.  She  says, 
"  I  thought  the  Plaintiff  had  a  right  to  do  and  could  do  with  her  own  money 
precisely  as  she  pleased,  and  that  the  trustees  were  named  only  to  prevent  William 
Pearce  dealing  with  it  without  her  consent.  Finding  that  the  Plaintiff'  knew  of  the 
various  matters  and  had  expressed  herself  satisfied  therewith,  1  executed  such  deeds 
as  she  asked  me  to  execute,''  and  she  also  executed  the  power  of  attorney. 

Now,  in  that  state  of  things,  having  consented  to  act  as  a  trustee,  she  cannot 
be  allowed  to  say  she  did  not  know  what  the  trusts  were,  or  that  she  thought  that 
the  trusts  were  such,  that  the  Plaintiff  had  a  right  to  do  as  she  pleased  with  the 
money.  The  way  in  which  I  am  bound  to  look  at  it  is  this  :  How  should  1  [252] 
treat  it,  supposing  it  had  been  the  case  of  a  professional  man  and  a  lawyer  who  had 
been  so  appointed  ?  Could  I  allow  him  to  make  such  an  answer?  It  is  obvious  I 
could  not.  Could  I  allow  a  man  of  sense,  who  was  not  a  professional  man,  to  make 
such  an  answer  ?  In  my  opinion,  it  is  obvious  I  could  not.  Then,  can  I  allow  a  lady, 
who  had  her  wits  about  her,  and  who  was  perfectly  well  competent  to  perform  her 
duties  in  society,  to  make  the  same  answer  I  It  appears  to  me  that  the  maxim 
iijnorantia  leffis  neiuinem  ej:ciigat  l)inds  me  in  this  case.      If  I  were  not  so  bound,  I 
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should  be  obliged  to  inquire,  in  every  particular  case,  what  was  the  greater  or  less 
degree  of  knowledge,  which,  having  regard  to  the  particular  pursuits  in  life  of  every 
person,  and  the  nature  of  their  occupations,  they  were  likely  to  have  in  a  matter  of 
this  description.  I  am  bound  to  say  that  in  the  absence  of  fraud  (because  I  admit 
that  if  fraud  were  proved,  then  a  different  consideration  would  arise),  this  lad}'  having 
been  asked  to  become  trustee,  really  and  sincerely  believing  that,  as  a  trustee,  she 
had  nothing  to  do  but  to  allow  the  Plaintiff  to  deal  with  her  money  as  she  thought 
fit,  is  not  excused  for  her  allowing  the  money  to  be  sold  out  in  direct  violation  of  the 
trusts,  which,  by  accepting,  she  had  undertaken  to  perform.  It  is  true  she  was  not 
regularly  appointed  a  trustee,  but  the  money  having  come  into  her  name,  she  is, 
in  my  opinion,  liable  to  that  extent. 

I  have  looked  through  all  the  evidence  to  see  if  there  really  was  a  fraud  committed 
on  her,  and  I  find  none. 

Under  these  circumstances,  the  conclusion  I  have  been  obliged,  with  regret,  to 
come  to,  is  this  :  That  this  lady  must  be  hehl  to  have  acted  as  a  trustee  in  this 
matter  ;  that  she  is  liable,  therefore,  for  the  misapplication  [253]  of  any  money  which 
came  to  her  hands  ;  that  this  £2000  did  come  to  her  hands,  and  having  been  ai)plied 
by  her  in  a  manner  not  in  accordance  with  the  trusts,  her  estate  must  be  made  liable 
for  its  loss. 

[253]     In  re  CHANDLER.     April  16,  1856. 

[S.  C.  2.5  L.  J.  Ch.  396  ;  2  Jur.  (N.  S.)  366.] 

A.  B.,  a  solicitor,  who  was  the  only  person  who  acted  professionally  in  the  trust, 
induced  his  co-trustee,  who  was  his  client,  improperly  to  sell  out  the  trust  fund, 
which  was  received  by  A.  B.  and  applied  to  his  own  use.     On  the  application  of 

one  of  the  cestuis  que  (rust,  the  solicitor  was  struck  off  the  Rolls. 

On  the  marriage  in  18-50  of  the  Petitioner  Mr.  Best,  with  Frances  Charlotte 
Worsley,  a  sum  of  stock  was  vested  in  the  names  of  Mr.  Chandler  (a  solicitor)  and 
Mr.  Worsley,  and  a  settlement  was  prepared  by  Chandler,  bj'  which  the  trusts  of  the 
stock  were  declared  to  be  for  Mrs.  Best  and  the  children  of  the  marriage,  and  in 
default  of  children,  there  was  a  general  power  of  appointment  to  Mrs.  Best,  and  in 
default  of  appointment  the  fund  was  to  go  as  if  Mrs.  Best  had  died  intestate  and 
unmarried.  The  settlement  also  contained  a  power  to  raise  £.500  out  of  the  trust 
monies  and  lend  it  to  Mr.  Best,  and  there  was  a  clause  empowering  a  solicitor  trustee 
to  make  professional  charges. 

In  April  1851  the  trustees  raised  the  £500  for  Mr.  Best,  and  took  his  bond  to 
secure  it,  Chandler  acting  as  solicitor  in  the  matter  and  being  paid  as  such  by  Mr. 
Best. 

In  October  1851  Mrs.  Best  died  without  issue,  having,  by  her  will,  given  her 
husband  a  life-estate,  but  made  no  further  appointment.  Thereupon  Chandler,  in 
right  of  his  wife,  who  was  a  sister  of  Mrs.  Best,  became  entitled  to  one-thini  of  the 
trust  fund,  in  reversion,  after  the  death  of  Mr.  Best. 

[254]  In  December  1S52  Chandler  prevailed  upon  Mr.  Worsley,  his  co-trustee, 
who  was  his  client  and  reposed  confidence  in  him,  to  join  in  executing  a  power  of 
attorney  to  sell  out  the  stock,  and  to  allow  Mr.  Cliaiidler  to  place  the  proceeds  to  his 
own  account  at  his  bankers.  This  being  done,  Chandler  applied  the  money  to  his 
own  use,  but  continued  to  pay  the  dividends  to  Mr.  Best  down  to  October  1855. 

In  February  1856  it  became  known  that  Chandler,  who  was  insolvent,  had  mis- 
ap])lied  the  fund,  and  Mi-.  Best  now  presented  a  petition  to  have  him  struck  off  the 
KulU 

By  his  athdavit,  Chandlei-  denied  he  had  ever  acted  as  the  Petitioner's  solicitor,  or 
as  Mrs.  Best's  solicitor  after  her  marriage  ;  and  he  stated  that,  as  one  of  the  trustees, 
he  had  always  acted  in  the  managenient'of  the  trust  finul  without  making  professional 
charges  against  the  fund  or  against  Mr.  Best  or  Mr.  Worsley  in  respect  thereof, 
except  in  the  matter  of  the  bund  by  the  former ;  that  his  wife  being  interestcil  in  the 
trust  fund,  he  thought  it  would  be  of  advanUige  to  the  trust  estate,  as  well  as  to  her. 
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to  realize  the  stock  then  at  the  price  of  £101|,  and  to  place  out  the  proceeds  upon 
another  security,  and  that  he  kept  an  entry  of  the  proceeds  in  his  ledger,  under  the 
name  of  "The  Trustees  under  Mr.  and  Mrs.  Best's  Marriage  Settlement." 

It  did  not  appear  that  an}-  other  solicitor  had  been  employed  in  relation  to  the 
trust  fund,  and  the  Petitioner's  evidence  went  to  shew  that  no  other  solicitor  had 
been  engaged  in  the  trust  except  Chandler.  It  did  not  appear  that  Chandler  had 
any  investment  in  view  at  the  time  the  stock  was  sold  out. 

[255]  Mr.  Shapter,  for  the  Petitioner. 

Mr.  K.  Palmer  and  Mr.  F.  J.  Wood,  for  Chandler.  This  application  to  the 
summary  jurisdiction  of  the  Court  against  Mr.  Chandler,  as  an  officer  of  the  Court, 
ought  not  to  have  been  made,  and  there  is  no  justification  for  it  under  the  circum- 
stances. The  act  done  by  him,  though  constituting  a  breach  of  trust,  was  done  in 
his  character  of  trustee  and  not  of  solicitor,  and  with  no  fraudulent  intent.  Mr. 
Chandler  had  an  interest  in  the  fund  and  naturally  wished  to  improve  it,  and  when 
he  had  the  money  placed  to  his  account  at  his  banker's,  he  posses.sed  a  large  amount 
of  property,  and  thought  the  trust  fund  quite  safe  ;  but,  unfortunately,  it  turned  out 
otherwise.  He  did  not  intend  to  wrong  anyone,  nor  was  there  any  concealment,  for 
the  money  was  duly  entered  in  his  own  books  to  the  proper  account.  He,  no  doul)t, 
charged  for  preparing  the  marriage  settlement  and  the  bond,  but  that  was  all,  and 
there  is  no  reason  to  say  that  he  was  the  solicitor  of  the  trust  as  well  as  trustee.  He 
is  not  therefore  amenable  to  the  summary  j\irisdiction  of  the  Court  in  respect  of  a 
matter  not  relating  to  his  professional  conduct. 

The  Master  of  the  Kolls  [Sir  John  Komilly].  These  cases  are  very  painful, 
but  the  Court  has  no  option  as  to  the  course  to  be  taken. 

It  is  said  that  Chandler  was  not  the  solicitor  of  the  trust,  and  that  he  had  not 
made  any  professional  charges  against  the  estate.  But  he  was  a  trustee,  and,  so  far 
as  the  services  of  a  solicitor  were  required,  he  had  acted  as  such,  or,  at  least,  there 
does  not  appear  to  have  been  any  other  solicitor  employed.  He  knew  it  was  a  breach 
of  trust  to  sell  out  the  stock  ;  he  knew  he  [256]  could  not  do  so  without  the  consent 
of  his  co-trustee  ;  and  knowing  this  he  induced  his  co-trustee  to  join  in  executing  the 
power  of  attorney  to  sell  out,  and  that  obviousl}-  for  his  own  purposes,  he  having,  at 
the  time,  no  security  or  investment  in  view  to  justify  him  in  keeping  the  money  at 
his  banker's  for  that  purpose,  but  he  kept  it  there  and  applied  it  to  his  own  use. 
This  is  a  course  of  conduct  which  solicitors  are  bound  to  keep  themselves  free  from  ; 
they  are  placed  in  a  position  of  a  high  trust,  and  happily  it  is  very  rare  that  the 
Court  is  called  upon  to  bring  them  to  account  in  this  manner.  They  are  commonly 
appointed  trustees  from  the  fact  that  their  being  solicitors  of  this  Court  gives  them 
the  stamp  of  trustworthiness,  and  marks  them  as  persons  in  whom  confidence  may, 
without  hesitation,  be  reposed. 

I  cannot  therefore  allow  this  gentleman,  who  has  .shewn  his  unfitness  for  the  office 
he  holds,  to  remain  in  a  situation  to  do  injury  to  others,  who  might  be  induced  to 
trust  him  ;  and,  therefore,  though  there  is  this  extenuating  circumstance  in  his  favour, 
that  the  fund  does  not  wholly  belong  to  other  persons,  I  must  strike  him  ott'  the  Kolls 
of  the  Court. 

Note. — See  Goodwin  v.  Gosnell,  2  Coll.  462;  In  re  Martin,  6  Beav.  337;  Ano^i. 
2  Atk.  173  ;  and  In  re  Hall,  V.-C.  Stuart,  June  27,  1856. 

[257]    Candler  r.  Tillett.     Dec.  8,  10,  17,  1855. 

[S.  C.  25  L.  J.  Ch.  505  ;  \  \\ .  R.  160.     Doctrine  limited.  In  re  Gasquoinf 

[1894],  1  Ch.  470.] 

If  one  executor  does  an  act  which  enables  his  co-executor  to  obtain  sole  possession 
of  money  belonging  to  the  estate,  and  which,  but  for  that  act,  he  could  not  have 
obtained  possession  of,  and  the  money  is  afterwards  misapplied  by  such  co-executor, 
both  are  liable  for  the  loss. 

C,  who  knew  that  T.,  his  co-executor,  owed  money  to  the  testator  on  an  equitable 
mortgage,  allowed  him  to  keep  the  title-deeds  in  his  sole  possession,  taking  no  steps 
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to  compel  payment,  though  he  was  very  active  in  recovering  a  debt  due  to  himself 
personally  from  T.  T.  rleposited  his  title-deeds  with  another  person  as  a  security 
for  fresh  advances,  and  the  testator's  debt  was  lost.  Held,  that  C.  was  liable  for 
the  loss. 
A  testator  placed  his  securities  in  the  custody  of  T.,  his  confidential  solicitor.  By  his 
will  he  appointed  T.  and  C.  his  executors.  T.  made  out  a  list  of  such  securities, 
which  he  signed  and  retained  in  a  box,  but  he  gave  the  key  to  C.  Afterwards  T. 
sent  the  box  to  C,  requesting  him  to  take  out  a  mortgage  security  and  send  it  to 
him  for  the  purposes  of  an  intended  transfer.  C,  having  no  reason  to  suspect  T., 
complied,  and  the  mortgage  money  was  received  by  T.  alone  and  misapplied  by 
him.  Held,  that  his  co-executor  (C.)  was  not  liable,  it  appearing  from  the  evidence 
that  the  solicitor  had  a  second  key  of  the  box,  and  could,  and  prol>ably  did,  open 
the  box  himself. 

The  testator,  a  fai-mer,  was  possessed  of  considerable  property,  consisting  chiefly 
of  notes  of  hand,  mortgages,  and  securities  for  money.  Amongst  them  was  a  mort- 
gage for  £1G00,  executed  to  him  by  John  Nott,  and  an  equitable  mortgage  by  deposit, 
for  £1800,  evidenced  by  a  memorandum,  and  made  to  the  testator  by  Tillett,  his 
confidential  solicitor.  All  the  testator's  securities  were  kept  in  a  box,  which  the 
testator  himself  allowed  to  remain  in  Tillett's  possession. 

By  his  will  the  testator  gave  his  residuary  estate  to  be  divided  amongst  his 
nephews  and  nieces,  and  he  appointed  Candler  and  Tillett  his  executors.  The 
testator  died  on  the  ■23d  of  October  1849,  and  about  a  week  afterwards  the  executors 
met  at  Tillett's  office  and  examined  the  box,  when  Tillett  made  out  and  signed  a  list 
or  schedule  of  the  securities,  which  he  delivered  to  Candler,  together^.with  the  key 
of  the  box,  but  Tillett  retained  the  box  itself  in  his  possession  as  before.  On  the 
1st  of  January  1850  Tillett  sent  a  gig  with  the  box  to  Candler,  who  lived  at  a 
distance  of  about  five  [258]  miles,  and  requested  him  to  open  it  and  take  out  the 
papers  relating  to  Nott's  mortgage  security  for  £1000,  and  sent  them  to  him  hy  the 
messenger.  Candler  accordingly  opened  the  box  and  delivered  the  papers.  The 
Court  came  to  the  conclusion  that,  besides  the  key  in  Candler's  possession,  Tillett  had 
another  which  fitted  the  lock.  Nott's  mortgage  money,  unknown  to  Candler,  was 
paid  to  Tillett  on  the  1st  of  January  1850,  who,  unknown  to  his  co-executor,  applied 
it  to  his  own  use,  and  it  was  lost.  It  was  held  in  another  suit  that  the  payment  of 
the  mortgage  money  to  Tillett,  as  one  of  the  executors,  was  a  valid  payment  as 
regarded  the  mortgagor;  and  in  a  suit  of  Brewsler  v.  TilU'tt  a  decree  was  made  against 
the  two  executors  for  a  reconveyance  of  the  estate.  Repeated  applications  were 
made  by  Candler  to  Tillett  respecting  Nott's  mortgage,  his  suspicions  Itecame  aroused 
by  the  evasive  conduct  of  Tillett,  and,  ultimately,  on  the  1st  of  July  1850,  Candler 
discovered  that  the  £1600  had  been  paid  to  Tillett  in  January  1850.  Candler 
immediately  took  proceedings  by  instituting  a  suit  against  Tillett  in  equity  in  July 
1850.  He  obtained  an  order  against  him  for  payment  of  the  £1000  into  Court, 
which  order  he  duly  prosecuted,  but  without  eft'ect,  for  Tillett  took  the  benefit  of  the 
Insolvent  Act  and  was  afterwards  transported  for  perjury. 

Next,  with  respect  to  the  equital)le  mortgage  for  £1800,  due  from  Tillet  himself 
to  the  testator,  the  following  statement  is  necessary  ;  -The  title-ileeds  of  this 
property  remained  in  Tillett's  possession  ;  Candler,  knowing  thi.s,  took  no  steps  to 
secure  them  or  to  recover  the  debt,  though  he  was  told,  on  one  occasion,  by  a  solicitor, 
that  it  was  a  most  irregular  proceeding.  Tillett,  having  the  sole  control  of  his  own 
title-deeds,  deposited  them  with  his  bankers  to  secure  an  advance  [259]  of  £800. 
They  had  no  notice  of  the  testator's  equitable  mortgage,  and  haying  afterwanis 
accn'iired  the  legal  estate,  they  obtained  priority  over  the  testator's  debt,  ])art  of 
which  was  therel>y  lost. 

Contrasted  with  this  neglect  on  the  part  of  Candler  to  obtain  payment  of  the  <lebt 
due  to  the  testator's  estate,  it  appeared  that  Tillett  was  also  indebted  to  Candler 
personally  in  a  sum  of  £600,  and  that  inunediately  after  he  ha<l  discovered,  in  .Inly 
18.50,  that  Tillett  had  received  the  £1000  on  Nott's  mortgage,  he  broudit  an  action 
at  law  at'ainst  Tillett  for  the  recovery  of  the  .£60(1  due  to  himself :  this  he  prosecuted 
cflfectively  and  obtained  payment  about  the  1st  of  September  1850. 
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There  were  some  suspicious  circumstances  tending  to  shew  that  the  money 
atlvanced  by  the  hankers  had  been  applied  in  payment  of  Tillett's  debt  to  Candler. 

The  (juestion  now  was,  whether  Candler  was  liable  to  make  good  the  losses  in 
respect  either  of  the  two  sums  of  £1600  and  £1800.  The  Chief  Clerk  found  him  liable 
for  Tillett's  debt,  but  not  for  Nott's.  Candler  objected  to  the  Chief  Clerk's  certificate 
as  to  the  latter,  and  the  parties  interested  under  the  will  objected  to  it  as  to  the 
former  sum. 

Mr.  R.  Palmer  and  Mr.  Haig,  for  the  persons  entitled  under  the  will,  contended 
that  Candler  was  liable  both  for  the  £1000  and  £1800.  That  Candler,  giving  to 
Tillett  the  possession  of  the  title-deeds,  had  placed  the  assets  under  the  control  of 
one  of  several  executors,  and  thus  enabled  him  to  obtain  payment  and  misapply  the 
amount  received  ;  that  with  regard  to  the  £1()00,  this  act  and  improper  proceeding 
rendered  [260]  him  liable  to  the  consequent  loss  ;  Cloufjh  v.  Bowl  (3  Myl.  &  Cr.  490) ; 
U'ocd  V.  JJi'wItll  (3  Sim.  273). 

Secondly,  as  regarded  the  £1800,  that  in  addition  to  his  leaving  the  securities  in 
the  hands  of  the  debtor,  Candler  had  neglected  to  take  proper  proceedings  against 
his  co-e.xecutor  to  compel  payment,  which  it  was  his  bouiuien  duty  to  have  done  ; 
Stifles  v.  Gill/  (1  Mac.  &  (ior.  422;  1  Hall  &  Twells,  526):  and  that  his  proceedings 
and  their  success,  in  the  case  of  his  own  private  debt,  were  clear  evidence  of  his 
neglect  in  regard  to  the  testator's  debt,  and  of  the  certainty  or  possibility  of  obtaining 
payment  of  it,  if  he  had  adopted  proper  pioceedings  for  that  purpose. 

Mr.  Koupell  and  Mr.  Fooks,  for  Candler.  Executors  are  only  responsible  for 
their  own  acts,  and  not  for  the  acts  of  their  co-executors,  and  are  liable  only  for 
monies  which  have  come  to  their  own  hands;  Bakhen  v.  Scott  (2  Ves.  jun.  677); 
IViMeii  v.  Clarke  (1  Eden,  357) ;  2  Williams  on  Executors  (p.  1124  (1st  edit.) ).  The 
law  grants  to  each  executor  the  power  of  acting  independently  of  his  co-executors, 
and  unless  an  executor  knowingly  allows  his  co-executor  to  misapply  the  assets,  and 
with  such  knowledge  takes  no  steps  to  prevent  it,  he  is  not  answerable  for  the  loss ; 
U  iUianuw  Xixon  (2  Beav.  472).  Here,  immediately  on  the  discovery,  Candler  took 
active  steps  against  his  co-executor  ;  these  he  prosecuted  with  the  greatest  diligence 
and  vigour,  and  he  cannot,  therefore,  be  made  responsible  for  an  inevitable  failure  in 
obtaining  a  restitution  of  the  fund. 

As  to  the  debt  of  £1800  no  great  delay  took  place  ;  and  in  Garrett  v.  Nohle 
(6  Sim.  504),  where  a  testator  had  [261]  directed  his  executors,  with  all  convenient 
speed  after  his  death,  to  call  in  and  convert  into  money  all  his  personal  estate,  and 
they  had  continued  to  trade  some  years  after  his  death,  and  ultimately  a  considerable 
loss  had  been  sustained  ;  the  Court  refused  to  charge  the  executors  with  the  loss,  as 
they  had  acted  homi  jide,  and  according  to  the  best  of  their  judgment. 

Mr.  R.  Palmer,  in  reply. 

l>ec.  17.  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  In  this  case  I  think 
the  certificate  of  the  Chief  Clerk  must  be  confirmed  in  both  respects. 

The  first  question  relates  to  a  sum  of  £1600,  paid  to  Tillett  by  Brewster.  The 
case  was  this:  The  testator,  Mr.  May,  was  mortgagee  of  Xott  for  £1600.  He  died 
in  October  1849,  leaving  the  Plaintiff  and  the  Defendant  his  executors.  Tillett  was 
the  confidential  solicitor,  and  kept  all  the  securities  of  the  testator.  Mr.  Candler, 
when  the  will  had  l)een  proved,  went  to  the  office  of  Mr.  Tillett,  the  securities  in  the 
box  were  examined,  and  a  list  of  them  was  made  out,  and  being  signed  by  Tillett,  was 
given  with  the  key  of  the  box,  to  Candler,  and  the  papers  remained,  as  before,  in  the 
custody  of  Tillett  the  confidential  solicitor  of  the  testator,  who  was  also  one  of  the 
executors  :  the  other  executoi'  kept  the  key.  The  matter  remained  in  this  state  until 
the  1st  of  January  following,  or  about  two  months  after  the  death  of  the  testator. 
Tillett  sent  a  gig  with  the  box  to  Mr.  Candler,  who  lived  at  a  distance  of  about  six 
miles,  with  a  request  that  the  box  should  be  opened,  and  the  papers  taken  out  relating 
to  this  estate,  and  delivered  to  the  servant  for  Tillett. 

[262]  What  note  was  sent  with  this  is  exceedinglj'  uncertain.  I  have  no  doubt 
from  the  evidence  before  me,  although  that  is  to  some  extent  contested,  that  there 
were  three  notes  ;  that  is  to  sa\',  the  two  that  are  produced,  which  Mr.  Candler 
thought  had  never  existed,  and  the  note  from  Tillett  containing  the  enclosure  from 
Brewster,  and  also  an  additional  letter  from  Tillett,  giving  him  instructions  what  to 
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do,  and  why  he  wanted  it  done.  Mr.  Candler  swears  most  positively,  and  this  is 
conlivmed  by  several  members  of  his  family,  whom  I  see  no  reason  to  doubt  that  there 
wa.s  such  a  letter,  and  that  it  was  destroyed  in  the  cour.se  of  the  day.  On  the  other 
hand,  it  i.s  sworn  that  these  other  two  notes  were  sent.  The  purport  of  Mr.  Tillett's 
note  is  not  intelligible,  unless  it  refers  to  .some  other  document ;  and  I  have  come  to 
the  conclusion  that  there  was  such  note,  and  that  the  evidence  is  correct  upon  this 
subject. 

What  the  contents  of  the  note  were  it  is  dirticult  to  ascertain.  Mr.  Candlei- 
declares  positively  that  it  was  merely  a  direction  to  deliver  the  papers  over  to 
Tillett,  for  the  purpose  of  enabling  the  party  to  whom  the  mortgage  was  to  be 
transferred  to  compare  the  documents  with  the  abstract.  If  that  were  so,  undoubtedlv 
it  would  be  a  perfectly  legitimate  purpose,  for  which  the  deeds  might  be  delivered 
up.  It  i.s,  however,  a  matter  worthy  of  some  olwervation  that  the  conduct  of  Candler, 
subsequently  to  this  event,  is  not  quite  in  accordance  with  that  view  of  the  subject ; 
he  certainly  seems  to  have  thought  that  th(!  money  was  either  paid  or  about  to  be 
paid  immediately  ;  for  ho  made  repeated  iiKpn'ries  of  Tillett  in  reference  to  the  nionev, 
and  to  know  what  had  been  done  with  it,  and  whether  it  was  to  be  paid,  and  he  Ys 
put  oft',  from  time  to  time,  by  Tillett  with  a  series  of  evasive  answers. 

[263]  I  think  that  the  rule  of  law  is  this:  If  one  executor  does  any  act  which 
enables  his  co-executor  to  obtain  sole  po.sse.ssion  of  mone_v  belonging  to  the  testator's 
e.state,  which,  but  for  that  act,  he  could  not  have  obtained  possession  of,  and  this  nionev 
is  afterwards  misapplied,  the  executoi-,  who  thus  enables  his  co-executoi-  to  obtain  posses- 
sion of  the  money,  is  liable  to  make  good  the  loss.  Therefore,  if  the  deeds  here  had  l)een 
in  the  hands  of  Candlei-,  and  he  had  handed  them  over  to  Tillett  for  the  purpose  of 
receiving  the  money,  and  had  therein-  enabled  Tillett  to  obtain  money  which  he  could 
not  otherwise  have  done,  I  should  have  charged  Candler  with  the  loss.  From  the 
facts  that  I  have  already  mentioned,  if  the  case  had  rested  there,  it  would  seem  that 
this  was  a  case  of  that  description.  But  I  am  not  satisfied  by  the  evidence  that  this 
is  so.  The  box  was  in  the  possession  of  Tillett ;  it  was  placed  there  l)v  the  testator, 
and  the  evidence  satisfies  me  that  Tillett  had  possession  of  a  key,  which,  if  not  the 
proper  one,  was  one  which  would  open  the  box,  and  that  he  occasionally  resorted  to 
it  for  that  purpose,  and  opened  the  box  with  that  key.  This  is  jjositively  sworn  to  by 
two  witnesses.  The  evidence  before  me,  and  the  production  of  the  key,  which  oiiened 
the  box  in  my  presence  in  Court,  all  satisfy  mc  that  such  was  the  case.  What  the 
purpose  and  motive  of  Tillett's  was  in  sending  to  Candler  to  have  the  box  opened  I 
am  unable  to  state.  I  might  guess  what  the  motive  was,  but  there  is  nothing 
accurately  to  shew  it.  I  am  of  opinion  that  Tillett  had  the  means  of  acquiring  these 
deeds  without  Candler  ;  and  I  am  of  opinion  that,  if  Candler  had  refused,  he  would 
have  done  it  exactly  in  the  same  way  without  him,  and  that  he  resorted  to  Candler 
for  some  purpose  or  other,  possibly  to  obtain  his  sanction  ;  but  that  no  refusal  of 
Candler  would  have  prevented  the  transaction  occurring  exactly  as  it  did  occur.  The 
tes-[264]-tator  had  left  these  deeds  in  the  possession  and  power  of  Tillett,  and  I  think 
that  Candler  did  no  act  which  enal)le(l  Tillett  to  obtain  the  money,  or  which  but  for 
that  act  ho  could  not  otherwise  have  obtained. 

He  did  not  take  po.ssession  of  the  deeds  and  keep  them,  which  he  might 
undoubtedly  have  done  when  they  were  brought  to  him  ;  but  I  am  of  opinion  that 
Candler  cannot  be  charged,  because  he  did  not  at  this  time,  when  he  hail  no  reason 
to  suspect  Tillett,  take  away  the  papers  deposited  by  the  testator  with  liis  confidential 
solicitor,  and  keep  them  when  they  were  brought  to  him,  instead  of  returning  them 
to  Tillett. 

That  being  the  view  1  take  of  the  case,  although  I  cannot  say  I  have  arrived  at 
that  conclusion  without  some  hesitation,  and  although  the  evidence  on  the  subject  is 
obscure,  I  think  I  caiuiot  charge  Candler  with  the  sum  of  jEUiOO. 

With  res])cct  to  the  other  sum  of  money  there  really  is  no  question  about  it.  The 
state  of  the  case  is  this  :  Tillett  owed  the  sum  of  £1.'<00  "to  the  testator  ujxjii  a  mortgage 
of  his  own  property.  When  Candler  knows  this,  he  takes  no  steps  to  get  in  the 
money,  he  allows  the  securities  to  remain  in  the  mortgagor's  possession,  and  not  only 
does  that,  but  does  it  upon  more  occasions  that  one  ;  and,  notwithstanding  a  solicitor 
who  was  present  stated  that  it  was  a  most  irregular  proceeding,  he  never  attempted  to 
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aciiuire  the  deeds,  and  took  no  steps  whatever  to  make  the  other  executor  pa\'  the 
<lel)t  due  from  him  to  the  estate,  which  it  was  his  peculiar  and  bounden  duty  to  do, 
and  wliich  the  other  executor,  who  was  the  debtor,  wouhl  certainly  not  pay  unless 
compelled.  Besides  this,  he  does  an  act  which  is  as  strong  as  one  can  well  conceive. 
Candler,  knowing  how  insecure  [265]  Tillett  is,  and  having  good  rea.son  to  doubt  his 
credit,  shews  how  active  he  thought  it  necessary  to  be  for  the  purpose  of  recovering 
hi.s  own  debt  from  Tillett,  yet  he  t<ikes  no  steps  whatever  to  recover  the  testator's 
debt,  and  even  leaves  the  security  for  it  to  remain  in  the  possession  of  the  del)tor. 
He  thereby  enables  him  to  dep<jsit  this  security  with  the  baiiker.s,  and  raise  a  sum  of 
money  upon  it,  and  then  he  thinks  that  he  is  not  responsible,  when  it  is  clear  that,  if 
he  had  taken  active  means,  he  would  have  prevented  any  such  money  being  raised, 
and  the  debt  being  lost.  There  were  abundant  steps  which  he  could  have  taken,  even 
if  he  could  not  have  obtained  possession  of  the  security,  and  there  is  nothing  to 
shew  that  he  might  not  have  obtained  possession  of  the  security  and  have  enforced 
it.  It  also  seems  to  me  the  fair  inference  from  that  transaction  (although  1  should 
have  come  to  the  same  conclusion  independently  of  it),  that  the  money  raised  from  the 
bank  on  the  security  of  this  property  was  raised  to  pay  the  debt  due  from  Tillett  to 
Candler  personally. 

All  this  shews  how  different  a  course  of  proceeding  was  adopted  by  Candler  to 
obtain  payment  of  his  own  debt,  from  that  resorted  to  in  order  to  obtain  payment  of 
the  debt  due  to  the  testator's  estate,  which  as  trustee  he  was  bound  to  enforce. 

The  result  is,  that  I  am  of  opinion  that  the  certificate  is  correct  upon  both  points. 


[266]     H.\DDELSEY  i:  Adams.     April  9,  10,  1856. 
[S.  C.  2.5  L.  J.  Ch.  826  ;  2  Jur.  (X.  S.)  724.] 

Devise  to  trustees  and  their  heirs  to  preserve  contingent  remainders,  held  to  pass  an 
estate  during  the  life  of  the  tenant  for  life  only  and  not  in  fee. 

Whether  the  rule  that,  under  a  gift  to  one  for  life,  and  afterwards  to  the  survivors  of 
a  class,  the  survivorship  has  reference  to  the  period  of  enjoyment  applies  to  real 
estate,  qiiare.  But  held,  the  question  did  not  arise  upon  a  devise  to  four,  to  hold  as 
tenants  in  common,  during  their  lives,  with  benefit  of  survivorship,  inasmuch  as  the 
survivorship  had  reference  to  the  extent  of  the  estate,  and  not  to  the  cla.ss  of  persons. 

Devise  to  trustees  and  their  heirs,  in  trust  for  A.  and  his  wife  for  their  lives,  and 
after  the  death  of  the  survivor,  to  testator's  four  granddaughters,  as  tenants  in 
common,  during  their  respective  lives,  with  benefit  of  survivorship,  remainder  to 
the  trustees  "and  their  heirs,"  upon  trust  to  preserve  contingent  remainders, 
remainder  to  the  issue  male  of  the  four  granddaughters  successively,  remainder  to 
the  testator  in  fee.  Held  that  the  granddaughters  took  for  life  as  tenants  in 
common,  with  survivorship  to  the  survivors  and  survivor  of  them  ;  and  that  after 
the  death  of  the  last  survivor,  their  issue  took  several  inheritances  in  tail.  Held, 
also,  that  the  limitation  to  trustees  and  their  heirs  to  support  contingent  remainders 
was  not  in  fee,  so  as  to  make  the  subsequent  remainders  equitable  and  prevent  the 
coalescing  of  the  remainder  to  the  issue  with  the  life-estate  to  the  parent,  and 
therefore  that  the  four  granddaughters  took  estates  tail. 

Distinction  between  a  devise  to  several  persons  as  joint-tenants  and  a  gift  to  them  as 
tenants  in  common,  with  benefit  of  survivorship. 

The  testator,  Kichard  Bewley,  by  his  will,  devised  his  freehold  estate  at  Sudford 
to  trustees  and  their  heirs,  upon  trust  for  Creorge  Herbert  Adams  and  Margaret  his 
wife  during  their  lives,  and  from  and  after  their  deceases,  the  testator  "  gave  and 
devised  all  the  said  estate  and  premises  unto  and  amongst  his  four  granddaughters 
(daughters  of  Mr.  and  Mrs.  Adams),  Harriet  Charlotte,  Margaret  and  Georgiana,  to 
hold  to  them  as  tenants  in  common  and  not  as  joint-tenants,  during  the  term  of  their 
respective  natural  lives,  with  benefit  of  survivorship,  the  remainder  to  the  said  trustees 
and  their  heirs  upon  trust  to  support  the  contingent  remaindeis  thereinafter  limited 
of  and  concerning  the  said  estate  and  premises,  the  remainder  to  the  issue  male  of 
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his  said  granddjiughters  the  said  Harriet,  Charlotte,  Margaret  and  Georgiana, 
successively,  lawfully  to  be  begotten,  and  in  default  of  such  issue  the  remainder  to  his 
own  right  heirs  for  ever." 

[267]  The  testator  died  in  September  1794,  leaving  Mr.  and  Mrs.  Adams  and  his 
four  granddaughters  surviving.  Mr.  and  Mrs.  Adams  died  previous  to  1810.  Of  the 
testator's  four  granddaughters,  Harriet  died  in  1844:,  without  having  been  married  ; 
Charlotte  married,  and  died  in  18.51,  having  e.xecuted  a  settlement  of  her  interest 
under  the  will,  under  which  the  Plaintifts  were  trustees,  and  the  Defendant,  Richard 
C.  Borrell  (her  only  surviving  son),  was  tenant  for  life  determinable  on  his  insolvency 
which  had  happened. 

The  two  surviving  daughters,  Margaret  and  Cieorgiana,  were  still  living,  and  the 
latter  had  issue. 

The  Plaintiff  was  the  surviving  trustee  of  the  marriage  settlement  of  Charlotte, 
and  this  suit  was  instituted  to  obtain  the  declaration  of  the  Court  as  to  the  rights  of 
the  parties  under  the  limitations  contained  in  the  will. 

Mr.  Lee  and  Mr.  Kingdon,  for  the  Plaintitt'.  The  granddaughters  take  estates 
tail ;  for  the  remainder  to  the  "issue  male  "  unites  with  the  life-estates  to  the  parents  ; 
Hoe  (I.  Dmlson  v.  Grew  (2  Wils.  322).  The  word  "issue"  is  noiiwn  (•Meditmin ;  Kin;/  v. 
MelliiKj  (1  Ventr.  214,  22.5)  ;  and  is  a  word  of  limitation  ;  2  Jarm.  on  Wills  (p.  352 
(1st  edit.) ).  The  rule  is  difierent  as  to  personal  estate  ;  Ex  jnirte  ll'i/ncli  (.5  De  G. 
M.  S:  G.  188)  ;  Knu/ht  v.  Ellis  (2  Bro.  C.  C.  570) ;  Fwlh  v.  Uhapmui  (1  P.  Wms.  663). 
This  construction  is  made  clear  by  the  gift  over  in  default  of  "  such  i.ssue  ; "  that  is 
issue  male,  which  shews  the  testator's  intention  that  the  estate  should  not  go  over 
until  failure  of  all  issue  male.  The  authorities  establish  the  doctrine  that  where  an 
intention  is  declared  that  the  issue  [268]  to  whom  the  testator  has  given  an  e.xpress 
estate  for  life  shall  take  the  estate  as  long  as  issue  continue,  and  that  it  is  only  to  go 
over  on  a  total  failure  of  such  issue,  the  parents  must  take  an  estate  tail,  for  the 
purpose  of  carrying  the  general  intent  into  eft'ect  and  for  the  sake  of  the  issue  them- 
selves. Therefore,  the  four  grandilaughters  are  tenants  in  tail,  in  equal  shares  as 
tenants  in  common,  with  cross-remainders  to  them  in  tail  ;  H'ouilhouiie  v.  Ilarick 
(1  Kay  &  J.  352)  ;  with  an  ultimate  remainder  to  the  testator's  right  heirs.  The 
application  of  the  rule  in  Shelley's  case  (1  Co.  88  b.)  is  not  prevented  by  the  inter- 
position of  the  estate  to  preserve  contingent  remainders  ;  J'ajiillmi  v.  l''uice  (2  P.  Wms. 
471).  But  it  will  be  said  that  the  limitation  to  the  trustees  and  their  heirs  to 
preserve  contingent  remainders  confers  on  them  the  fee,  and  makes  the  subse(iuent 
remainder  to  the  issue  an  e(|uitable  estate,  incapable  of  uniting  with  the  legal  estate 
for  life  in  the  parents.  But  that  is  not  so,  the  estate  of  the  trustees  will  be  limited 
to  that  which  is  necessary  to  accomplish  the  purposes  for  which  it  is  interposed,  and 
will  be  construed  an  estate /»"/■  aiitir  tie  only;  Beaumont  \.  M(ir(pii.f  of  Salislniii/  {l^ 
Beav.  198;  and  see  Poa*/ v.  JVatson  (Exch.  Ch.  June  2,  1856));  Colmure  v.  Ti/ndall 
(2  Y.  &  Jer.  622);  VenaUes  v.  Monis  (7  T.  K.  342,  438);  and  the  estate  of  the 
trustees  will  cease  when  the  objects  have  been  accomplished ;  Ueankoii  v.  IFiUiauismi 
(1  Keen,  33). 

Next,  it  will  be  objected  that  the  words  "  with  benefit  of  survivorehip,"  have 
reference  to  the  period  of  enjoyment.  But  this  doctrine  is  inconsistent  with  the 
earlier  cases,  and  the  survivorship,  if  referable  to  any  event,  relates  to  the  death  of 
the  testator.  Lord  Jliiulon  v.  [269]  Earl  of  Sujl'olk  (1  P.  Wms.  96  ;  4  Bro.  P.  C.  574); 
SiriiKier  v.  J'hillijis  (1  Eq.  Ca.  Al.r.  292);  Uri/ij>s  v.  Jf'okolt  (i  Madd.  11);  McDonald 
V,  Bnjee  (16  Beav.  581)  ;  2  Jarm.  on  Wills  (pp.  631  (1st  edit.),  and  600  (2d  edit.)); 
Maherhi  v.  Stnxle  (3  Ves.  450,  454)  ;  Hodi/son  v.  Siiii/lt.<on  (21  Bea\-.  354)  ;  U'linlsworlh 
V.  //W(2  Beav.  25;  4  Myl.  i\;;  Cr  641 ";  1  H.  of  E.  Cas.  129).  But  at  all  events 
the  rule  does  not  apply  to  "real  estate  ;  Doe  il.  Lomj  v.  I'riijij  (8  Barn.  &  Ci'.  231) ;  Hone 
V.  Hill  (3  Burr.  1881)  :  where  there  wa,s  a  devise  to  Hve  children,  and  the  survivors 
and  survivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint-tenants,  'fhis  was  held  to 
be  a  tenancy  in  common  in  fee  to  the  hve,  the  word  "executors  "  being  in  a  will 
eciuivalent  to  "  heirs,''  and  the  words  "  survivors  and  survivor  "  relating  to  the  death 
of  the  testator.  So  in  Garlaiid  v.  Thoinas  (1  Bos.  .V;  Pul.  (X.  K.)  S2),  a  testator 
devised  to  trustees  and  their  heirs  to  the  use  of  his  three  nieces,  and  the  survivors 
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ami  suivivor  of  tlteni,  and  the  heirs  of  the  body  of  such  survivor  and  survivors,  as 
tenants  in  common,  and  not  as  joint-tenants  ;  and  upon  a  case  sent  by  the  Master  of 
thi'  llolls  for  the  opinion  of  the  Court  of  Common  Pleas,  the  .Judges  of  that  Court 
certified  that  the  devisees  took  as  tenants  in  common,  survivorship  being  referred  to 
a  decease  in  the  lifetime  of  the  testator.     So  in  li'U^on  v.  /jny/.v  (3  Bro.  P.  C.  195). 

Mr.  lioupell  and  Mr.  W.  D.  Lewis,  for  Richard  Caton  Borrell,  the  first  tenant  for 
life  of  the  Sudford  estate  under  the  marriage  settlement  of  Charlotte. 

Mr.  Teed,  for  the  assignees  of  Richard  Caton  Borrell,  [270]  contended  that  the 
granddaughters  took  estates  for  life  ;  that  the  estate  given  to  the  trustees  to  preserve 
contingent  remainders  was  a  legal  estate  in  fee;  that  the  words  "issue  male,"  were 
words  of  purchase  ;  that  an  estate  tail  in  remainder  was  limited  to  the  issue  male  of 
the  granddaughters  successively,  in  the  order  in  which  they  were  named,  but  that 
being  an  e<)uital)le  estate  tail,  it  did  not  coalesce  with  the  legal  life-estate  given  to 
the  granddaughters ;  conse(iuently  that  the  result  was  that  Richard  C.  Borrell,  being 
the  only  issue  male,  was  entitled  to  the  whole  estate  as  tenant  in  tail.  He  com- 
mented on  limumont  v.  Manjiiiti  of  Sallshuri)  (19  Beav.  19t<)  ;  Cuiiis  v.  J'rice  (12  A'es. 
89) ;  Dor  d.  Hums  v.  Tuijhr  (10  Q.  B.  718). 

Mr.  Lloyd  and  Mr.  W.  Forster,  for  the  Defendants  Mr.  and  Mrs.  Haig  and  Mr. 
and  Mrs.  Brown,  cited,  as  to  the  implication  of  cros.s-remainders,  I'hipurd  v.  Manafirhl 
(Cowp.  797);  I'anderphmk  v.  Kimj  (3  Hare,  1).  As  to  the  operation  of  the  rule  in 
ShdU'i/'.t  r.asi-  (1  Co.  88  b.)  not  being  prevented  l\v  the  interposition  of  trustees  to 
preserve  contingent  remainders,  Jl' right  v.  Pearson  (1  Eden,  119),  or  by  the  wor<ls 
"equally  to  be  divided ; "  Doe  d.  Atkinson  v.  Feathcrstone  (1  Barn.  &  Ad.  9-44).  As 
to  the  distinction  between  a  joint-tenancy  and  a  tenancy  for  life-estate,  benefit  of 
survivorship,  or  a  jus  accrescendi :  Doc  d.  Bmivrll  v.  Abei/  (1  Man.  i^;  Sel.  428)  ;  Doe  d. 
Littlewood  v.  Green  (4  Mee.  &  Wels.  229);  Edwards  v.  Champion  (1  De  Ct.  &  Sm.  75). 
They  also  cited  Glenorrhy  v.  BosnUe  (Cas.  temp.  Talbot,  3);  Trevor  \.  Treror  {\  H.  of 
Lds.  Cas.  239)  ;  Doe  d.  liahhnn  v.  Rawdinq  (2  B.  &  Aid.  441). 

[271]  Mr.  R,  Palmer  and  Mr.  Dart,  for  the  surviving  granddaughters. 

Mr.  Follett  and  Mi-.  Pemberton,  Mr.  Bagshawe  and  Mr.  Broderick,  for  other 
Defendants,  contended  that  "issue  male"  meant  first  and  other  sons  of  the  grand- 
daughters who  were  to  take  successively  in  tail,  those  of  the  eldest  taking  first  and 
so  on,  and  that  the  word  "  remainders,"  and  the  fee  limited  to  trustees  to  preserve 
them,  shewed  that  this  was  the  proper  construction.  They  cited  Cook  v.  Cook 
(3  Vern.  544). 

The  M.iSTER  of  the  Rolls,  before  hearing  Mr.  Lee  in  reph',  intimated  his 
opinion  that  "  benefit  of  survivorship "  meant  not  the  persons  to  take,  but  was 
descriptive  of  the  estate  ;  that  is,  they  took  as  tenants  in  common,  l)Ut  with  that 
benefit. 

Mr.  Lee,  in  reply. 

The  following  cases  were  also  cited:  Stringer  v.  I'hillips  (1  Eq.  Ca.  Abr.  292); 
Hawes  v.  Haives  (1  Wils.  165) ;  Bitrrfis  v.  Burr/is  (1  Mod.  115) ;  Benin  v.  Jlloke  (4  Burr. 
2579) ;  Porter  v.  Bradlei/  (3  T.  R.  143)  ;  Doe  d.  Blake  v.  Liu-tm  (6  T.  R.  289) ;  Blarjrarr 
V.  ninijrare  (1  De  G.  <S:'Sm.  252)  ;  Nabheth  v.  Squire  (19  Beav.  77). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  L^pon  the  first  point  in  this 
case,  which  is  the  question  arising  from  the  words  "  with  benefit  of  survivorship,"  it 
is  not  my  intention  to  e.xpress  any  opinion  whatever,  whether  the  rule  laid  down  liy 
Sir  John  Leach  [272]  in  Cripps  v.  Woleott  (4  Madd.  11)  applies  to  real  estate  or  not. 
In  my  opinion,  upon  the  words  of  this  will,  that  question  does  not  arise  ;  for,  upon 
a  consideration  of  all  the  cases  which  have  been  referied  to  upon  this  subject,  it 
appears  to  me  that  they  are  all  of  them  distinguishable  from  the  words  of  this  will, 
which  preclude  any  such  questions  from  arising.  There  are  two  matters  always  to 
be  regarded  in  anv  devise  or  bequest :  one  is,  who  arc  the  persons  to  take  ;  and, 
secondly,  in  what  manner  they  are  to  take  ?  If  the  Court  sees  clearly  who  are  the 
persons  who  are  to  take,  that  settles  the  first  point,  and  there  remains  the  question 
in  what  manner  and  what  is  the  species  of  estate  they  are  to  take.  If  the  words  of 
the  will  are  clear  upon  that  subject,  the  Court  cannot  take  part  of  the  words  which 
relate  to  the  manner  in  which  thev  are  to  take  the  estate,  and  import  them  into  that 
pait  which  describes  the  persons  who  are  to  take. 
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Now,  the  words  of  the  will  are  these  : — Upon  the  death  of  the  two  tenants  for 
life,  Mr.  and  Mrs.  Adams,  the  testator  says,  "  I  give  and  devise  all  the  last-mentioned 
estate  unto  and  amongst  the  said  Harriet,  Charlotte,  Margaret  and  (Jeorgiana."  If 
we  stop  there,  the  will  specifies  the  persons  who  are  to  take,  and  there  are  four. 
Then,  how  are  they  to  take  .'  He  goes  on  immediately  to  say  they  are  "  to  hold  to 
them  as  tenants  in  common,  and  not  as  joint-tenants,  during  the  term  of  their 
respective  natural  lives,"  and  then  he  says,  "  with  benefit  of  survivorship."  It  is  said 
that  1  must  take  these  words,  "with  benefit  of  survivorship"  out  of  the  clause  which 
says  in  what  manner  they  are  to  hold  it,  and  introduce  it  into  the  clause  which  says 
who  are  the  persons  who  are  to  take.  Now,  AW  v.  Hill  (3  Burr.  It!81),  and  all  that 
class  of  cases,  with  the  exception  of  Maberli/  v.  [273]  Strode  (3  Ves.  450,  4-54),  to 
which  I  will  refer  in  a  moment,  use  expressions  eithei'  of  this  nature  or  tantamount 
to  it  : — "To  hold  to  Harriet,  Charlotte,  Margaret  and  (ieorgiaiia,  and  the  survivors 
of  them  ;"  and  then  the  question  was  (inasmuch  as  the  word  "survivors"  was  intro- 
duced into  the  clause  relating  to  and  descriptive  of  the  persons  who  were  to  take), 
what  was  meant  by  the  word  "survivors,"  i.i\,  whether  they  were  to  be  survivors  at 
the  death  of  the  testator,  or  at  the  period  when  the  fund  was  to  be  distributed  :  that 
was  the  question  which  arose  in  all  those  cases.  Undoubtedly  there  can  be  no 
question  that  if  there  be  a  simple  devise  to  four  persons,  to  hold  to  them  a-s  tenants 
in  common,  with  benefit  of  survivorship  and  nothing  more,  that  would  mean  that  the 
four  are  to  hold  it  as  tenants  in  common,  and  that  as  one  dies  the  survivors  are  to 
take  the  benefit  of  that  estate.  That  would  be  the  plain  and  obvious  meaning,  and 
I  have  not  been  referred  to  a  single  case  which  contradicts  that.  The  plain  and 
natural  import  would  be  that  this  would  be  descriptive  of  the  particular  estates  which 
the  four  devisees  were  to  take  in  the  estate  devised. 

Maherly  v.  Strode  (3  Ves.  450,  454)  has  been  referred  to,  which  was  a  case  of  this 
description  :  the  testator  devised  the  pioperty  to  two  nephews  ami  his  niece,  in  eiiual 
proportions,  share  and  share  alike,  and  their  issue,  or  the  issue  of  either  of  them,  to 
take  the  parent's  share,  with  benefit  of  survivorship,  to  my  nephews  and  nieces.  In 
that  case  the  word  "or"  was  construed  "and,"  and  the  point  is  whether  that  case, 
with  reference  to  the  words  "  with  benefit  of  survivorship,"  is  to  control  the  present. 
Lord  Alvanley  justly  observes  in  that  case,  nothing  can  be  more  obscure  than  those 
wonls.  He  gives  to  the  two  nephews  and  the  nieces  in  eiiual  proportions,  share  and 
[274]  share  alike,  their  share  to  go  to  their  issue,  and  then  with  benefit  of  survivor- 
shi]).  Then  the  first  question  was  this  :  Did  the  words  "  with  benefit  of  survivorship  " 
apply  to  the  persons  wlio  were  to  take,  or  to  the  estates  which  they  were  to  take  ? 
And  Lord  Alvanley  evidently  held,  and  so  it  was  contended  that  the  only  way  of 
giving  a  rational  meaning  to  the  words  "with  benefit  of  survivorship"  was,  to  make 
them  apply  them  to  the  persons  who  were  to  take,  and  that  you  must  read  the  woids 
exactly  in  the  same  manner  as  if  they  were  "  to  my  nephews  William  and  Janii's,  and 
my  niece,  in  equal  proportions,  share  and  share  alike,  with  benefit  of  survivorship,  ' 
as  if  the  words  "  with  benefit  of  survivorship  "  had  been  there  introduced,  and  which 
was  equivalent  to  introducing  the  words  "and  the  survivors." 

But  no  person  can  read  the  present  will  in  this  maimer,  it  would  bo  using  a  degree 
of  violence  with  respect  to  the  expressions  of  a  testator,  which  the  Court  would  never 
be  justified  in  doing,  if,  where  a  testator  gives  his  estate  to  four  persons,  to  hold  to 
them  as  tenants  in  common  for  the  term  of  their  natural  lives,  with  benefit  of  survivor- 
ship, I  were  to  transpose  those  words  "with  benefit  of  survivorshii),"  and  introduce 
them  immediately  after  the  names  of  the  four  devisees,  and  read  the  will  thus:  "I 
devise  to  four  persons,  with  benefit  of  survivorship,  to  hohl  to  them  as  tenants  in 
connnon."  The  words  have  a  distinct  and  natural  meaning  in  the  [losition  in  which 
they  stand  in  the  will,  as  shewing  that  when  one  tenant  in  connnon  dies,  the  three 
remaining  tenants  in  common  will  take  the  whole  estate  between  them  ;  and  when  a 
second  dies,  the  other  two  will  take  it,  and  so  on  to  tlio  lust,  who  will  take  the 
whole. 

Mr.  Lee  suggested  that  that  was  an  exceedingly  irrational  species  of  will  to  make, 
and  that  the  Coint  cixnnot  [275]  impute  such  an  intention.  My  answer  to  that,  in 
the  first  place,  is  that  it  is  a  very  common  mode  of  disposing  of  property,  as  the 
Court  constantly  sees  in  cases  of  personalty  ;  but  that  whether  it  be  so  or  not,  if  the 
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words  are  express  and  distinct  on  the  subject,  I  must  follow  the  words  which  the 
testator  has  used,  and  I  see  no  dithculty  whatever  in  coming  to  that  conclusion. 

The  testator  gives  the  estate  to  them  as  tenants  in  common,  and  not  as  joint- 
tenants,  for  the  term  of  their  natural  lives  ;  but  it  is  impossible  to  say  that  the  w(jrds 
"not  as  joint-tenants"  add  anything  whatever  to  the  force  of  the  previous  words  "as 
tenants  in  common." 

Then  it  is  suggested  that  the  words  "  with  benefit  of  survivorship,"  in  point  of 
fact  reduce(i  the  gifts  to  a  joint-tenancy  ;  Init  Mr.  Lee  did  not  press  that,  because  he 
felt  that,  in  fact,  a  tenancy  in  common  to  four  tenants  in  common,  with  l)enefit  of 
survivorship  (I  use  the  same  expression  as  it  is  short)  amongst  them,  is  a  perfectly 
dirt'orent  and  distinct  estate  from  a  joint-tenancy,  which  has  tliflTerent  incidents  to  it, 
and  may  be  affected  in  a  different  manner:  thus,  it  may  be  severed  in  the  one  case, 
but  not  ill  the  other.  1  am  of  opinion,  on  the  first  part  of  this  case,  that  the  words 
of  the  will  are  express  and  distinct,  that,  on  the  expiration  of  the  life-estates  to  Mr. 
and  Mrs.  Adams,  the  property  is  given  to  these  four  granddaughters,  to  hold  to  them 
as  tenants  in  common  till  one  dies,  and  then  to  the  remaining  three  as  tenants  in 
common  till  a  second  dies,  then  to  the  survivors  and  to  the  last  survivor  for  her  life, 
and  that,  upon  the  death  of  the  survivor,  the  subsequent  estates  arise. 

The  next  question  is,  what  those  estates  are  1  I  am  of  opinion  in  this  case  that 
the  estates  which  [276]  they  took  were  several  inheritances  in  tail,  upon  the  death  of 
the  surviving  tenant  for  life.  It  was  suggested  to  me,  in  the  first  place,  that  the  word 
"issue"  is  to  be  construed  as  a  word  of  purchase,  and  not  as  a  word  of  limitation. 
There  can  be  no  question  that  the  word  "  issue  "  is  not  so  strong  a  word  as  "  heirs  ;  " 
but  the  general  meaning  of  the  word  "  issue  "  is,  that  it  is  a  iiowcn  colledivum,  and 
includes  all,  that  is  the  whole  class  of  descendants.  It  may  undoubtedly  be  cut  down, 
if  the  testator,  in  his  will,  shew  a  plain  intention  that  he  intended  it  to  be  cut  down  ; 
but,  in  the  absence  of  any  such  plain  intention,  the  general  effect  must  be  given  to  it, 
and  it  must  be  held  to  be  a  word  of  limitation.  If  the  word  "issue  "  means  onl\'  the 
sons  or  grandsons  upon  the  death  of  the  granddaughters,  then  it  appears  that  there 
are  no  words  of  inheritance  to  give  them  anything  further  than  an  estate  foi-  life. 
This  is  an  extremely  improbable  intention  to  attribute  to  the  testator,  and  strengthens 
the  general  proposition  of  law  as  to  the  meaning  of  the  words  "  issue  male."  I  think 
it  has  not  been  argued,  and  I  am  satisfied  it  cannot  be  reasonably  argued  that,  if  the 
estates  were  simply  to  the  granddaughters  for  life  as  tenants  in  common,  with 
remainder  to  the  issue  male  of  the  granddaughter,  successively,  lawfully  to  be 
begotten,  and  in  default  of  such  issue  remaining  to  my  right  heirs,  that  those  estates 
would  not  coalesce,  and  that  that  would  not  give  an  estate  tail  to  the  granddaughters. 

But  then  it  is  suggested  that  the  interposition  of  the  estate  to  the  trustees  makes 
a  difference,  and  the  question  is,  what  is  the  effect  of  the  interposition  of  that  estate? 
If  the  estate  interposed  to  the  trustees  were  an  estate  in  the  manner  1  am  about  to 
read  it,  "to  John  Thomas  Bell  and  William  Gibbon,  and  their  heirs,  for  the  lives  of 
the  four  granddaughters,  and  the  life  of  the  [277]  survivor,  upon  trust  to  support 
the  contingent  remainders  hereinafter  limited,"  it  could  not  then  be  suggested,  upon 
the  authority  of  the  cases,  that  the  limitation  to  the  trustees  would  have  any  effect 
whatever  in  preventing  the  coalition  of  the  remainder  with  the  life-estate ;  and  Mr. 
Lee  has  referred  me  to  those  cases  (which  have  lieen  since  followed),  that  the  mere 
-interposition  of  such  an  estate  under  the  notion  that  he  was  creating  a  contingent 
remainder,  although,  in  point  of  fact,  he  was  not,  would  not  prevent  the  tenants  for 
life  from  taking  an  estate  tail ;  but  that  the  coalition  would  take  place,  and  that  the 
rule  in  Shellei/'s  case  (1  Rep.  88  b.)  would  apply,  though  the  word  "heirs"  was  not 
used,  and  that  they  would  take  estates  tail.  But  the  estate  here  given  is  not  a 
de.scendible  freehold,  limited  and  to  be  determined  upon  the  death  of  the  tenants  for 
life,  and  the  survivor  of  them  ;  but  the  estate  is  given  to  the  trustees  and  their  heirs 
in  this  case  by  way  of  remainder  after  the  estate  to  the  granddaughters  ;  upon  that  it 
is  contended  that  you  must  assume  that  the  testator  intended  to  give  the  trustees  an 
unlimited  fee,  and  to  create  subsequent  trust  estates,  and  that  you  must  give  effect  to 
the  meaning  and  object  of  the  testator.  That  is  not  my  opinion  :  by  using  the  words 
"  to  support  the  contingent  remainders  hereinafter  limited  "  (although  he  made  a 
mistake  respecting  it),  he  shews  that  he  considered  that  the  estate  of  the  trustees  was 
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only  to  last  until  the  subsequent  estates,  which  he  limited  in  remainder,  took  eft'ect ; 
and  I  concur  in  the  observation  which  has  been  cited  from  a  great  number  of  cases, 
and  which  is  well  expressed  in  iHufrrare  v.  Bkifp-ave  (1  De  G.  &  Sm.  252),  that  where 
the  purposes  of  the  trust  ujwn  which  an  estate  is  devised  to  trustees  is  such  as  not  to 
require  a  fee,  but  may  be  accomplished  by  a  more  limited  estate,  and  that  is  [278] 
shewn  in  the  will,  the  trustees  will  not  take  any  greater  estate  than  that  which  the 
purposes  of  their  trust  requiie.  There  is  an  abundance  of  cases  which  establish  that 
proijosition.  I  am  at  a  loss  to  see  why,  in  this  case,  I  should  extend  the  estate  of 
these  trustees  for  any  purpose  beyond  that  of  supporting  the  remainders,  because  the 
testator  in  this  case  fell  into  the  error  of  supposing  that  the  remainders,  which  he 
limited  after  the  estates  for  life  were  contingent  remainders,  which  undoubtedly  they 
were  not. 

But,  as  I  have  alieady  observed,  if  the  estate  to  the  trustees  to  preserve  contingent 
remainders  were  limited  to  the  lives  of  the  tenants  for  life,  and  the  life  of  the  survivor, 
and  would  not  produce  that  effect,  as  the  intention  of  the  testator  was  not  to  be 
inferred  from  his  using  the  word  "contingent"  in  that  case,  so  neither  ought  it  to  be 
inferred  in  the  present  case,  although  the  estate  to  them  is  not  limited  to  that  period 
to  which  a  skilful  draughtsman,  or  a  draughtsman  under  ordinary  circumstances,  would 
have  limited  it. 

I  am  of  opinion,  therefore,  that  the  estate  to  the  trustees  is  not  an  estate  in  fee- 
simple,  and  that  the  estate  given  to  the  issue  in  tail  is  not  a  trust  estate,  but  that,  in 
fact,  the  issue  in  tail  of  the  grandchildren  take  legal  estates  immediately  on  the  death 
of  the  survivor  of  the  tenants  for  life. 

The  observations  made  with  respect  to  the  particular  and  general  intent  apply 
strongly  to  the  present  case.  Supposing  the  view  weie  taken  which  is  suggested  by 
Mr.  Bagshawe,  and  those  who  take  his  line  of  argument,  how  would  the  second  child 
take  if  it  was  an  estate  tail  limited  to  the  first  child  ?  The  second  child  could  only 
take  an  estate  tail  by  an  estate  tail  being  [279]  limited  in  the  mother,  by  means  of 
which  the  general  intention  would  give  an  estate  of  inheritance  to  all  the  issue. 

I  am  of  opinion,  upon  this  will,  that  there  is  an  estate  given  to  the  four  grand- 
daughters as  tenants  in  common,  and  to  the  survivors  of  them,  and  to  the  last 
survivor,  and  that  there  are  several  estates  tail  limited  to  the  granddaughters  upon 
the  decease  of  the  surviving  tenant  for  life,  and  I  will  make  a  declaration  to  that 
effect. 


[279]     Phillips  v.  Parry.    April  29,  1856. 

A  testator  devised  an  estate  (X.)  to  trustees,  upon  trust  to  raise  (in  aid  of  his  personal 
estate)  sufficient  to  satisfy  his  debts  and  the  mortgages  on  his  estate  (V.),  which  he 
devised  to  his  daughters';  and  he  declared  that  the  incumbrances  on  Y.  should  be 
payable  out  of  X.  "in  exoneration  of"  Y.  On  the  testator's  death,  a  real  estate 
(Z!)  descended  to  his  heir  at  law.  Held,  that  as  between  X.  and  Z.,  the  former 
was  primarily  liable  to  pay  the  mortgage  and  other  debts. 

The  testator  devised  a  freehold  called  Upper  Scoverton  to  Phillips  and  Barnard, 
"  upon  trust,  in  the  first  place,  out  of  the  rents,  or  by  mortgaging,"  iVc,  to  raise,  in 
aid  of  his  personal  estate  (if  insutlicient),  so  much  money  as  should  be  requisite  to 
satisfy  his  personal  and  testamentary  expenses  and  debts,  "anil  also  the  mortpiges 
specifically  charged  upon  the  hereditaments  next  thereinafter  devised  to  his  daughters 
Margaret  Barnard  and  Elizabeth  Parry."  And  subject  thereto  and  to  the  jNiyment 
of  £:i')()0,  charged  upon  Upper  Scoverton,  by  way  of  mortgage,  he  devised  the  same 
upon  trusts  in  favour  of  his  son  John  Arthur  Parry  ami  his  cliildren. 

The  testator  then  devised  his  freehold,  called  Little  Honnborough,  to  his  daughters 
Margaret  Barnard  and  [280]  Klizabeth  Pany,  ecpially,  as  tenants  in  common  in  fee ; 
and  he  thereby  expressed  his  will  to  be,  that  all  mortgages  and  other  incumbrancesi, 
at  his  decease,  charging  or  affecting  the  lastly  devised  hereditaments,  should  (in  case 
his  personal  estate  should  prove  insuthcicnt)  bo  deemed  to  be  charged  upon  and 
payable  out  of  the  hereditaments  called  Upia'r  Scoverton,  firstly  devised,  in  exonera- 
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tion  of  his  said  hereditaments  lastly  devised.  The  testator  appointed  the  Plaiiilitl's, 
Phillips  and  15arnard,  executors  and  trustees  of  his  will. 

By  a  codicil  to  his  will,  the  testator,  after  reciting  that  he  was  entitled,  as  liuir  at 
law  to  two  of  his  deceased  children,  to  their  shares  in  a  mortgage  and  premises  called 
the  "  Duke's  Head,"  devised  the  same  to  his  .said  son,  John  Arthur  I'arry,  in  fee. 

The  testator  died  in  December  liS.5.'l. 

The  personal  estate  being  wholly  insolvent,  and  the  I'pper  Scoverton  estate  not 
being  of  sufficient  value  to  enable  the  Plaintiffs  to  raise,  out  of  the  rents  and  jiroKts 
thereof,  or  by  mortgaging  or  charging  the  .same,  the  sum  requisite  to  satisfy  the 
several  sums  charged  thereon,  the  Plaintiffs  filed  their  bill  for  a  sale  of  Upper 
Scoverton  ;  in  November  1854  a  decree  was  made  directing  a  sale,  and  the  estate  was 
accordingly  sold.  It  was  discovered,  however,  after  the  decree  in  the  original  suit, 
that  the  testator,  besides  the  shares  in  the  "  Duke's  Head,"  which  he  inherited  from 
his  children,  was  himself  entitled  in  fee  to  two-fifths  thereof,  which,  not  being  disjiosed 
of  by  his  will  or  codicils,  descended  on  George  Parry,  his  son  and  heir  at  law. 

In  this  state  of  things  the  devisees  under  the  will  [281]  claimed  to  have  the 
descended  estate  applied  in  payment  of  the  testator's  debts  and  the  mortgages  before 
the  Upper  Scoverton  estate  :  but  George  Parry,  the  heir,  insisted  that  the  descended 
estate  was  not  liable  to  the  payment  of  the  debts  till  the  whole  of  the  proceeds  of  the 
Upper  Scoverton  estate  had  been  exhausted.  The  Plaintiffs  filed  a  supplemental  bill 
to  bring  this  (|uestion  before  the  Court. 

Mr.  Lloyd  and  Mr.  Bevir,  for  the  Plaintiffs,  the  trustees. 

Mr.  R,  Palmer  and  Mr  W.  Ilislop  Clarke,  for  the  Defendant,  (ieorge  Parry, 
contended  that  the  Upper  Scoverton  estate  was  made  specifically  and  primarily  liable 
for  the  payment  of  the  debts.  They  referred  to  Donne  v.  Lewui  (2  Bro.  C.  C.  256) ; 
Manning  v.  Spooner  (3  Ves.  117)  ;  Harmood  v.  Oqlamler  (8  Yes.  124)  ;  Milnes  v.  Slater 
(8  Ves.  "295) ;  JI'M  v.  Jmcs  (2  Bro.  C.  C.  60 ;  1  Cox,  245). 

Mr.  Follett  and  Mr.  Bennett,  for  the  other  Defendants,  argued  that  the  descended 
estates  were  liable  for  the  mortgage  and  other  debts  before  the  Upper  Scoverton 
estate,  which  was  a  devised  estate,  and  especially  as,  in  this  case,  the  testator  had 
declared  his  intention  that  the  exoneration  should  only  take  place  as  between  the  two 
devised  estates,  and  not  as  regarded  the  descended  estates.  They  cited  Lomur  v. 
Loinax  (12  Beav.  285);  Barnewell  v.  Lwd  t'awdor  (3  Madd.  453);  Phillips  v.  J'arhr 
(Tamlyn,  136). 

The  Mastkr  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  the  Upper 
Scoverton  estate  is  pri-[282]-marily  liable  for  the  payment  of  the  debts.  The  devise 
is  as  distinct  as  can  be.  It  is  this.  [His  Honor  read  the  clause.]  This,  therefore,  is 
an  express  devise,  upon  trust  to  pay  all  his  funeral  and  testamentary  expenses  and 
debts  out  of  the  Upper  Scoverton  estate,  and  then  the  moneys  secured  or  charged  by 
way  of  mortgage  on  the  estates  devised  to  his  daughters.  The  subsequent  direction 
was  only  what  he  said  before.  Barnewell  v.  Lurd  Cawdor  (3  Madd.  453)  was  a  general 
devise  ;  and  Loinux  v.  Loma.r  (12  Beav.  285)  can  be  no  authority  for  this,  for  in  that 
case  no  estate  at  all  was  made  applicable  to  the  payment  of  debts.  I  think  the 
descended  estates  are  not  applicable  to  the  payment  of  debts  till  the  Scoverton  is 
exhausted. 


[282]    Spicer  .\nd  Wife  r.  Dawson  and  Lawson.    May  30,  1856. 

Application  for  substituted  service  of  a  mhpo'na  ad  feslifaandum,  or,  in  the  alternative, 
that  a  solicitor  might  produce  his  client  before  the  examiner,  refused. 

An  application  was  made  on  behalf  of  the  Defendant  Lawson  that  service  of  a 
subpiena  ad  teMificandum  on  Mr.  Day  (a  solicitor)  might  be  good  service  on  the  Plaintiff 
Mrs.  Spicer,  or  that  Mr.  Day  might  be  ordered  to  produce  Mrs.  Spicer  for  examina- 
tion before  the  examiner. 

The  grounds  of  this  application  were  that  Mrs.  Spicer  was  secreted  and  kept  out 
of  the  way  by  Day,  who  acted  both  as  her  solicitor  in  another  suit  {Luwford  v.  Spircr) 
and  for  Dawson  in  the  present  suit,  that  her  residence  was  unknown,  and  that  the 
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only  means  of  communicating  with  her  was  through  Day,  who  refused  to  disclose  her 
address. 

[283]  That  her  evidence  was  material,  and  that  she  could  not  be  served  with  the 
irubjVDKi. 

Mr.  Selwyn  and  Mr.  Hemming,  in  support  of  the  application,  argued  that  the 
Court  had  jurisdiction  to  order  the  substituted  service  of  a  stthjxina  when  a  party  kept 
out  of  the  way  to  avoid  service,  as  all  that  was  required  was  a  reasonable  certainty 
that  the  party  had  notice  of  the  proceeding;  Hope  v.  Hopi'  (19  Beav.  237).  That  it 
was  a  serious  mi.scoiiduct  on  the  part  of  a  solicitor  to  keep  a  witness  out  of  the  way 
(see  Slqiliens  v.  Hall,  10  Mees.  it  \V.  28),  and  that  the  Court  had  jurisdiction  to  order 
a  solicitor  to  produce  his  client,  as  was  done  hv  a  Court  of  Common  Law  in  Shaic  v. 
Nealc  (20  Beav.  164). 

Mr.  Koupell  and  Mr.  Morris,  Mr.  Lloyd  and  Mr.  Martindale,  were  not  heard. 

The  Master  or  the  Koi.ls  [Sir  John  Komilly].  I  cannot  make  any  order.  I 
do  not  recollect  any  such  order  ever  having  been  made,  and  feel  no  inclination  to  be 
the  first  to  make  the  precedent. 

[284]     W.\i.L>KON  t:  BouLTEK.     May  28,  1856. 
[See  In  ir  Hutchinson's  Trusts,  1S82,  21  Ch.  D.  815.] 

A  testator  bequeathed  leaseholds  equally  to  his  four  grandchildren,  and  after  their 
decease,  to  "  such  lawful  issue  "  as  they  or  any  or  either  of  them  should  leave. 
Held,  that  on  the  death  of  each  grandchild,  his  issue  of  every  degree  then  living 
became  equally  entitled  to  his  one-fourth,  and  that  issue  was  not  to  be  read 
"children,"  though  in  a  subsequent  gift  he  had  used  that  expression. 

Under  a  similar  devise  of  renewable  leaseholds  and  copyholds  to  the  four  grand- 
children equally,  and  after  their  death,  "for  such  children  as  they  or  any  or  either 
of  them  should  leave  her  or  him  surviving."  Held,  that  on  the  death  of  each 
grandchild,  his  "  children  "  then  surviving  took  as  tenants  in  common. 

The  testator  bequeathed  a  leasehold  property  to  trustees,  upon  trust  to  pay  and 
divide  the  rents  "  equally  between  and  amongst  his  four  grandchildren,  Thomas,  Mary, 
Penelope  and  Susannah."  And  he  proceeded  thus  : — "  And  from  and  after  the  decease 
of  my  said  grandchildi-en,  in  trust  fur  such  law/id  issue  as  they,  or  any  or  either  of 
them,  shall  leave,  lawfully  begotten,  a.s  tenants  in  common." 

The  testator  afterwards  gave  and  devised  some  renewable  leasehold  and  a  copyhold 
messuage  called  Woodwale  to  his  said  trustees,  upon  trust  to  pay  and  apply  the  rents 
"  equally  between  and  among  "  the  same  four  grandchildren,  share  and  .'•haro  alike.  He 
proceeded  thus : — "  And  from  and  after  the  death  of  my  said  grandchildren,  then  in 
trust  for  such  rhiUlnn  as  they,  or  any  or  either  of  them  shall  leave  her  or  him 
surviving,  as  tenants  in  common,  and  if  but  one  such  child,  then  the  whole  to  that 
child." 

The  testator  died  in  1803. 

Mary  died  in  1811,  Susannah  in  1840,  Penelope  in  1854,  and  Thomas  in  1855. 
They  all  left  children,  and  .some  of  them  left  grandchildren  surviving  them. 

•  ^•uestions  arose  as  to  the  constructions  of  their  beijuests,  which  now  came  on  for 
argument. 

[285]  Mr.  Druce,  for  the  Plaintiffs,  referred  to  Arroiv  v.  Mellish  (1  De  G.  &  Sm.  355), 
Ahreij  V.  Xnvwitn  (16  Beav.  4.'?1). 

Mr.  Berkeley  contended,  that  "issue"  in  the  first  bequest  was  to  be  construe<l 
"children,"  and,  therefore,  that  the  grandchildren  of  the  four  grandchildren  were 
excluded.  He  cited  Farmer  v.  Francis  {2  Sim.  .V  Stu.  505).  Secondly,  that  the  grand- 
children of  the  testator  took  one-fourth  for  life,  with  remainder,  as  to  each  fourth,  to 
their  respective  children  ;   inilcs  v.  Douijlas  (10  Beav.  47). 

Mr.  C.  Koupell,  for  grandchildren  of  the  testator's  grandchildren,  argued  that  the 
word  "is.sue"  included  all  issue  living  at  the  period  of  distribution. 

Mr.  Piggot,  for  other  Defendants. 
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The  Mastkr  of  T}ie  Rolls  [Sir  John  Komilly]  thought  that  all  the  "  issue  "  of  each 
grandchild,  of  every  degree,  living  at  his  death,  were  included  in  the  first  gift.  He 
said  that  the  argument  that  the  use  of  the  word  "children  "  in  the  second  gift  shewed 
that  the  expression  "  issue  "  was,  in  the  first,  to  be  limited  to  "  children  "  cut  l>oth  ways  ; 
that  it  wa.s  evident,  that  when  the  testator  intended  the  "  children  "  of  his 
grandchildren,  he  used  that  expression  ;  but  when  he  meant  all  the  descendants,  he 
adopted  the  expression  "issue." 

With  respect  to  the  other  point,  he  thought  (as  regarded  the  first  gift)  that  the 
grandchildren  took  as  [286]  tenants  in  common  for  life  (see  Ex  parte  IFi/nch,  5  De  G. 
AI.  &.  Ci.  188;  (luhinfii  v.  Crahh,  19  Beav.  338),  with  remainder  to  such  "issue"  as 
each  should  leave  ;  and  that,  therefore,  on  the  death  of  each  grandchild,  such  issue  as 
survived  him  took  his  one-fourth  share  in  the  first  becjuest  as  tenants  in  common.  And, 
■with  respect  to  the  second  gift,  that  on  the  death  of  each  grandchild,  such  of  their 
"children"  as  should  be  then  living  took  one-fourth  of  the  renewable  leasehold  and 
copyhold  as  tenants  in  common.     (Keg.  Lib.  185.5,  B.  1396.) 


[286]     //I /■«  Chamberlain.     ^;*n7  12,  18.56. 

Prospective  order  for  payment  by  the  Accountant-General  to  the  tenant  for  life  of  the 
income  of  funds  hereafter  to  be  paid  into  Court  to  the  same  account. 

A  sum  of  money  had  been  paid  into  Court  under  the  Trustee  Act,  and  it  was 
expected  that  a  further  sum  of  money  would  be  paid  in  when  realized.  A  petition 
was  now  presented  by  the  tenant  for  life  for  payment  of  the  income  of  the  fund. 

Mr.  A.  Smith  asked  that  the  order  now  made  might  comprise  the  income  of  any 
future  fund  to  be  paid  into  the  same  account. 

Mr.  Beavan,  for  other  parties. 

Mr.  Rogers  {amicus  curice)  said  that  to  his  knowledge  such  orders  had  been  made 
of  late. 

The  Master  of  the  Rolls  said  that,  to  save  expense,  [287]  he  would  make  the 
order ;  but  he  doubted  whether  the  Accountant-Cieneral  would  act  on  it. 

Note. — The  following  is  one  of  the  cases  referred  to  by  Mr.  Rogers : — 

Badeley  v.  King.     April  28,  1841. 
Abstract  of  Decree. 

Order  certain  funds  to  be  transferred  into  Court. 

Declare  the  Defendant,  H.  M.  King,  entitled  for  life  to  the  interest  and  dividends, 
&c.,  on  the  fund  in  Court  and  that  to  arise  from  the  outstanding  estate. 

Liberty  for  H.  M.  King  to  receive,  from  time  to  time,  the  share  of  the  testator  in 
the  dividends  from  funds  in  another  suit  of  Mackensie  v.  Gear,  and  after  keeping  up  a 
a  policy,  to  pay  the  residue  into  Court,  and  order  its  investment. 

Order  the  dividends  to  accrue  on  the  Bank  annuities,  when  so  respectively  purchased 
under  the  directions  hercinhefori'  ami  hereinafter  t/iren,  and  also  the  interest  on  the  funds 
in  Court,  to  be  paid  to  H.  M.  King  for  life. 

Order  H.  M.  King  to  pay  into  Court  any  sum  hereafter  received  by  her  in  respect 
of  the  outstanding  estate  (the  amount  to  be  verified  liy  affidavit),  and  order  its  invest- 
ment in  the  three  per  cents.     (Keg.  Lib.  1840,  A.  fol.  787). 
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[288]     lie  AsHTON  Cuaiuty.     May  3,  1856. 

[See  In  re  Jliwlfard  School  of  Imhidn/  [1893],  W.  N.  60;  In  re  Stockport  Itaqqed, 
Indasliial  ami  licformalory  Schools,  1897,  77  L.  T.  426  ;  [1898],  1  Ch.  610 ;  [1898],  2 
Ch.  687.] 

The  Court  of  Chancery  has  jurisdiction  to  alien  the  real  estate  of  a  charity,  and  it  can 
do  so  upon  an  application  under  Sir  Samuel  liomilly's  Act. 

An  order  for  the  sale  of  charity  land  had  been  made,  under  Sir  Samuel  Romilly's 
Act  (52  Geo.  3,  c.  101),  before  the  passing  of  the  Charitable  Trusts  Act,  1853  (16  & 
17  Vict.  c.  137,  amended  by  18  &  19  Vict  c.  121). 

The  purchaser,  whose  advisers  doubted  whether  the  Court  had  jurisdiction  to  sell 
chaiity  lauds  under  Sir  Samuel  Komilly's  Act,  reijuired  that  the  sale  should  be  confirmed 
by  the  Charity  Commissioners  (16  iV;  17  Vict.  c.  137,  ss.  24,  26) ;  but  this  the  vendors 
declined  to  do,  and  the  matter  now  came  before  the  Court. 

Mr.  T.  H.  Terrell,  for  the  trustees  of  the  charity. 

Mr.  Wickens,  for  the  Attorney-Cieneral. 

Mr.  Dart,  for  the  purchaser.  The  statute  of  52  Geo.  3,  c.  101,  provides  a  remedy, 
first,  in  ca.se  of  breaches  of  trusts,  and  secondly,  "  whenever  the  direction,  or  order,  of 
a  Court  of  E(juity  shall  be  deemed  necessary  for  the  wbniniMration  oj  am/  truM  for 
chaiitable  purposes."  It  does  not  form  part  of  the  Mliidnktratioii  of  a  charitable  purpose 
to  sell  the  very  estate  which  the  founder  intended  to  uphold  it.  Although  the  point 
appears  to  have  been  decided  in  lie  Purkc'si  Charitij  (12  Sim.  329),  and  In  re  The  Ovirscers 
of  Ecclenall  (16  Beav.  297) :  still  Sir  E.  [289]  Sugden  was  of  a  contrary  opinion  in  the 
case  of  In  re  The  Suir  Idaiul  Female  Chariti/ School  (3  Jones  iV  Lat.  171);  so  In  re 
Alderman  Xewton's  Charitij  (12  Jur.  1011),  Lord  Cottenham  expressed  a  doubt  as  to 
the  jurisdiction  ;  and  In  re  Li/ford's  Charity  (10  Beav.  297,  note),  the  Court  "  hesitated 
in  making  a  similar  order."  With  such  a  doubt  existing  as  to  the  jurisdiction  under 
the  Act,  the  title  cannot  be  forced  on  an  unwilling  purchaser,  unless  perfected  by  the 
confirmation  of  the  Charity  Commissioners  ;  and  the  application  to  them  can  only  be 
made  by  the  trustees  of  the  charity.     He  Halt's  Charily  (14  Beav.  121,  note). 

The  M.\.ster  ok  the  Koi.ls  [Sir  John  Romilly].  I  have  before  had  to  consider 
this  point.  Mv  opinion  is,  that  upon  an  information,  the  Court  of  Chancery  has  a 
general  jurisdiction,  as  incident  to  the  administration  of  a  charity  esUvte,  to  alien  charity 
property,  where  it  clearly  sees  it  is  for  its  benefit  and  advantage. 

I  think  that  this  power  may  also  be  exercised  under  the  stat.  of  52  Geo.  3,  c.  101. 

That  being  my  opinion,  the  title  can  be  forced  on  a  purchaser. 

[290]     Maude  v.  Maide.     May  28,  30,  June  2,  1856. 

In  a  will,  the  word  "or"  was  read  "and,"  to  give  effect  to  the  manifest  intention. 

The  testator  bequeathed  £4000  to  his  four  sons,  B.,  C,  I),  and  K.,  in  trust  for  A.  for 
life,  with  remainder  to  his  issue,  and  in  default,  to  the  four  sons  "or"  to  such 
other  of  his  sons  as  should  be  trustees  in  succession.  He  provided,  that  on  the 
death  of  either  of  the  four  sons,  his  next  surviving  son  should  become  a  trustee 
in  his  place.  A.  survived  the  four  trustees,  and  died  without  issue,  leaving  two  of 
the  substituted  trustees  surviving.  Held,  that  they  were  not  exclusively  entitled 
to  the  legacy,  but  that  it  was  devisable,  equally,  between  them  and  the  repre- 
sentatives of  the  deceased  trustees. 

The  testator  be(|ueathed  a  sum  of  £4000  to  his  four  sons,  Thomas,  Frederick, 
William  anil  Joseph  Maude,  upon  trust,  during  the  life  of  his  son  Charles,  to  [my  the 
income  to  him,  or  for  his  support,  Ac.,  "as  they,  or  the  survivor  of  them,  or  their 
successors,"  should  find  it  expedient,  and  after  his  death  on  certain  trusts  for  his 
issue. 

The  will  then  proceeded  in  the  following  words :— "  And  in  case  my  sou  Charles 
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shall  happen  to  die  without  issue,  upon  trust  to  divide  the  said  principal  sum,  equally 
amongst  my  said  sons,  Thomas  Maude,  Frederick  Maude,  \\'illiani  Maude  and  Joseph 
Maude,  or  to  such  other  of  mj-  sons  as  shall  afterwards  be,  in  succession,  trustees  for 
my  sai<l  son  Charles,  by  virtue  of,  or  under  the  proviso  hereinafter  mentioned  (that 
is  to  say),  provided  and  I  do  hereby  declare  my  will  and  mind  to  be,  that  when  any 
of  my  said  sons,  Thomas  Maude,  Frederick  Maude,  William  Maude,  and  Joseph 
Maude,  shall  happen  to  die,  in  the  lifetime  of  my  said  son  Charles,  my  next  surviving 
eldest  son  or  sons  shall  supply  the  place  or  places  of  him  or  them  so  dying ;  and  in 
case  of  the  deaths  of  any  of  my  said  son  or  sons  so  succeeding  to  the  said  trust,  that 
the  survivors  of  my  said  sons,  according  to  their  seniority,  shall  supply  the  place  or 
places  of  my  said  son  so  dying." 

He  then  empowered  his  sons  who  should,  for  the  time  being,  be  trustees  for  his 
son  Charles,  "  to  advance  the  said  principal  sum,  or  such  part  thereof  as  the}'  [291] 
should  think  proper,  to  or  for  the  benefit  or  advantage  of  his  son  Charles,  in  such 
manner  as  they  in  their  discretion  should  think  fit." 

The  testator  died  in  1805,  leaving  eight  sons  (Charles  included).  Charles,  the 
tenant  for  life,  died  in  1855,  without  issue,  having  survived  the  four  original  trustees, 
one  of  whom  (Thomas)  had  died  in  1849,  leaving  the  Plaintirt"  his  legal  personal 
representative.  Two  of  the  testator's  sons  who  had  become  trustees  in  succession 
were  living  at  the  death  of  Charles,  and  they  claimed  to  be  entitled  to  the  whole 
X-4000. 

The  plaintirt"  filed  the  present  bill,  contending  that  the  gift  to  the  trustees  vested 
in  all  who  ever  held  that  ottice  ;  and  he  claimed  one-seventh  of  the  fund,  in  right  of 
his  testator,  Thomas  Maude.  The  question  was  argued  upon  a  demurrer  filed  by  the 
Defendants. 

Mr.  Follett  and  Mr.  C.  Hall,  in  support  of  the  demurrer,  contended  that  the  gift 
was  in  the  alternative,  i.e.,  to  the  four  sons  named,  or  those  in  succession,  and  l)elonged 
therefore  to  the  two  of  the  trustees  who,  by  succession,  were  the  existing  trustees  at 
the  time  the  gift  fell  into  possession. 

Mr.  R.  Palmer  and  Mr.  Jolifl'e,  in  support  of  the  bill,  contended  that  the  gift  to 
the  trustees,  though  disjunctive  in  terms,  was  conjunctive  in  meaning;  that  the  word 
"or"  must  be  read  "and,"  to  give  effect  to  the  intention  of  the  testator;  Emml  v. 
Brooke  (2  Cox,  213) ;  that  the  gift,  which  was  to  a  class,  included  all  those  who  became 
trustees  before  the  legacy  became  payable  ;  and  that  it  was  evident  that  the  testator 
meant  a  benefit  [292]  to  tho.se  on  whom  he  had  imposed  a  burthen.  They  pointed 
out  the  anomalies  which  would  follow  from  reading  the  passage  in  the  alternative ; 
thus,  if  two  original  and  two  substituted  trustees  had  survived  the  testator,  all,  or 
none,  must  take. 

Mr.  Follett.  The  testator  did  not  intend  to  give  vested  interests ;  his  intention 
was  that  those  sons  only  who  survived  Charles  should  take. 

The  Master  of  the  Kolls.     I  will  give  judgment  on  Monday. 

June  2.  The  Master  of  the  Rolls  [Sir  John  Romilly].  The  question  arises  on 
the  construction  of  a  will  in  these  words.     [His  Honor  stated  it.] 

The  events  which  have  happened  are  these  : — All  the  four  sons  nominated  by  the 
will  died  in  the  lifetime  of  Charles,  and  of  the  remaining  three  sons  (there  were  eight 
altogether),  only  two  survived  Charles,  and  the  (juestion  is,  whether  these  two  are 
entitled  to  the  legacy  absolutely,  or  whether  the  intention  was,  that  it  was  to  be 
divided  amongst  all  persotis  who,  in  fact,  performed  the  otfice  of  trustee. 

To  arrive  at  the  true  construction  of  a  will  it  is  sometimes  necessary  to  read  the 
word  "  or  "  as  "  and."  It  is  a  very  common  case  ;  and  I  have  come  to  the  conclusion 
that  this  is  one  of  that  class,  and  that  "or"  ought  here  to  be  read  as  "and."  It  is 
said  that  "  or  "  is  only  read  "  and  "  where  there  is  a  substitution  of  the  issue  for  the 
parent.  I  have  not  come  to  that  [293]  conclusion,  and  I  think  that  the  opposite 
construction  is  the  only  way  to  give  effect  to  the  intention  of  the  testator. 

If  this  were  read  "or,"  it  would  be  very  difficult  to  carry  the  intention  into  effect, 
because  it  must  be  given  to  the  four  sons,  or  to  such  other  sons  as  in  succession  might 
be  trustees.  If  two  of  the  four  had  died,  and  two  others  had  become  trustees  in 
their  place,  and  then  Charles  had  died  without  i.ssue,  would  the  two  original  or  the 
two  new  trustees  take  the  fund  i    If  they  did  not  all  take,  one  class  must  be  excluded, 
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and  it  would  be  impossible  to  conceive  that  if  two  died,  and  the  other  two  continued 
to  perform  the  duty  of  trustees,  they  were  to  be  excluded  from  the  bequest,  and  that 
the  other  two,  who  had  perhaps  l)een  trustees  for  two  months,  were  exclusively  to 
take  the  whole  fund. 

I  think  the  meaning  is  this :  to  be  divided  amongst  the  four  sons,  or  to  them 
and  such  other  of  my  sons  as  shall,  in  the  events  which  shall  happen,  under  the 
proviso,  act  as  trustees,  that  is,  "  or  "  must  be  read  "and."  So  that  it  will  read  thus  : — 
Upon  trust  to  divide,  Ac,  itc. 

It  is  obvious  that  this  is  the  more  just  construction,  and  that  the  other  would  be 
both  unjust  and  repugnant  to  the  intention  and  objuct  of  the  testator. 

I  am  therefore  of  opinion  that  this  is  one  of  those  cases  where  "or  "  must  be  read 
"and  ;  "  and  that  all  the  sons  of  the  testator,  who  have  acted  as  trustees,  are  entitled 
to  share  in  the  legacy,  and  that,  therefore,  the  representatives  of  those,  who  having 
acted,  have  since  died,  are  entitled  to  a  share. 

[294]     riTT  V.  Pitt.     May  26,  27,  28,  1856. 
[S.  C.  2  Jur.  (N.  S.)  1010.] 

Charge  paid  off  by  a  person  having  only  a  partial  interest  in  the  estate :  Held,  not  to 
have  merged. 

In  1824  A.  purchased  an  estate,  and  he  mortgaged  it  to  rai.se  part  of  the  purchase- 
money.  In  February  1840  the  mortgage  was  paid  ofi'  and  transferred  to  B.,  who  in 
April  1840  executed  a  declaration  of  trust  in  favour  of  A.  A.  died  in  1848.  Held, 
that  the  charge  had  merged. 

The  testator,  Stephen  Pitt,  was,  under  the  marriage  settlement  of  his  father  (1772), 
tenant  in  tail  of  a  moiety  of  a  real  estate,  subject  to  a  term  of  500  years,  for  raising 
X4000  for  portions  of  his  father's  younger  children. 

The  other  moiety  of  the  estate  was,  in  1796,  devised  to  Samuel  Pitt  and  Mary 
Pitt  (the  l)rother  and  sister  of  the  testator  Stephen  Pitt). 

On  the  21st  of  January  1824  Stephen  Pitt  barred  his  estate  tail  in  the  moiety  of 
the  estate  and  resettled  it  on  himself  for  life,  with  remainder  to  his  issue,  and  in  default 
to  his  brother,  his  brother's  wife  and  their  issue.  The  .settlement  contained  a  power 
to  Stephen  Pitt  "to  limit  the  moiety  to  the  use  of  the  Defendant,  Elizabeth  Pitt  his 
wife,  for  her  life,  in  case  she  should  survive  him,  without  impeachment  of  waste,  and  a 
power  for  the  testator  to  charge  the  same  moiety,  with  £6000  to  be  raised  and  ])aid 
at  such  time  to  such  person  or  persons  and  for  such  purposes  as  he  should  think  fit.  ' 

On  the  9th  of  April  1824  the  sum  of  £3479  (the  amount  of  portions  then  remain- 
ing due)  was  raised  l)y  a  mortgage  to  Chippendale  and  others  of  the  500  years'  term. 
This  mortgage  was,  on  the  14th  of  February  1840,  transferred  to  Colmer,  who,  on  the 
15th  of  April  1840,  executed  a  declaraticin  of  trust,  declaring  that  the  money  belonged 
to  the  testator,  Stephen  Pitt,  [295]  antl  that  he  would  hold  it  and  the  securities  in 
trust  for  him. 

By  deed-poll,  dated  the  20th  of  June  1845,  Stephen  Pitt  appointed  his  moiety  of 
the  estate  to  his  wife  for  life,  and  he  also  charged  it  with  the  £6000. 

As  to  another  oTie-fourth  of  the  estate  belonging  to  his  sister,  it  appeared  that 
in  1824  Stephen  Pitt  purchased  it  for  £5100,  and  to  enalile  him  to  pay  the  purchase- 
money  he  mortgaged  it  for  £.S500.  Subseciuently,  by  indenture  dated  the  14th  and 
15th  February  'l.s40,  after  reciting  that  Stephen  Pitt  was  desirous  to  jwy  the  £3500 
to  Adliiigton'and  (iregory  (the  mortgagees),  and  had  applied  to  Colmer  to  advance 
the  same,  which  he  had  agreed  to  do,  the  mortgagees,  in  consideration  of  £3500  to 
them  i)aid  by  Colmer,  at  the  request  of  the  .said  Stephen  Pitt,  conveyeti  the  fourth 
jmrt  of  the  estates  to  Colmer,  subject  to  the  e(|uity  of  redemption,  and  thoy  also 
assigned  to  him  the  £3500. 

By  a  declaration  of  trust,  dated  16th  April  1840,  Colmer  ackiiowle<lged  that  the 
£3500  was  the  proper  money  of  Stephen  Pitt   the  testator,  and   that   he  would  stand 
possessed  thereof,  and  of  the  securities,  in  trust  for  Stephen  Pitt. 
K.  v.— 36 
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Stephen  Pitt  made  his  will,  elated  the  21st  of  June  1845,  whereby  "he  eon- 
firmed  the  appointment  made  to  his  wife  for  her  life,  and  gave  and  devised  all 
other  his  lands  and  heroditiinients  to  his  said  wife  and  her  assigns  during  her  life  ; 
and,  so  far  as  ho  lawfully  could,  he  declared  that  she  should  not  lie  punisliahlo  for 
any  waste  so  long  as  she  should  continue  his  widow."  And  [296]  he  devised  the 
residue  of  his  estate  and  effects  to  the  Plaintiff's  on  certain  trusts. 

The  testator  died  in  1848. 

Under  these  circumstances,  two  questions  arose  ;  first,  whether  the  sum  of  .£3479 
was  a  subsisting  charge  on  the  moiety  of  the  estate  :  and,  secondly,  whether  the 
£3500  was  a  charge  on  the  one-fourth  of  the  same  estate  purchased  by  the  testator 
in  1842. 

Mr.  Bazalgette  and  Mr.  C.  Koupell,  for  the  Plaintiffs. 

Mr.  P'ollett  and  Mr.  Bowring,  for  the  widow,  argued  that  neither  sum  was  now 
charged  on  the  estate,  and  that  the  widow  took  the  property  discharged  of  any  liability 
to  keep  down  the  interest  on  the  mortgages. 

Mr.  K.  Palmer,  for  the  first  tenant  for  life. 

Mr.  Kawlinson,  for  other  parties. 

Mr.  Bazalgette,  in  replv. 

Dub'  Cliandos  v.  Talhut\2  P.  "Wms.  600) ;  Hoo,!  v.  Phillips  (3  Beav.  513) ;  Earl  of 
Bnclinghamshire  v.  Hoharf  (3  Swanst.  186,  199);  Burrell  v.  The  Earl  of  Egremont  {1 
Beav.  205) ;  Astky  v.  MiUes  {\  Sim.  298,  341) ;  Swabci/  v.  Sivahey  (15  Sim.  106) ;  Z)ufe 
Chumlo."  v.  Tulhot  (2  P.  Wms.  610) ;  Johnson  v.  H'chsler  (4  De  G.  M.  &  G.  474),  Grire  v. 
Shmv  (10  Hare  76) :  Forbes  v.  Moffatt  (18  Ves.  384),  were  cited. 

The  M.\stek  of  the  Rolls  reserved  judgment. 

[297]  May  27.  The  M.vster  of  the  Rolls  [Sir  John  Romilly]  (after  stating  the 
circumstances  relating  to  the  £3479,  proceeded): — The  question  is,  whether,  in  that 
state  of  circumstances,  if  it  rested  there,  the  £3479  could  be  .said  to  have  been  merged 
in  the  inheritance  ;  and  I  see  no  reason  or  pretence  for  saying  that  it  would.  What 
the  Court  is  to  look  at  is,  to  see  what  was  the  intention  of  the  person  who  paid  off 
the  charge.  That  intention,  in  the  absence  of  any  circumstances,  is  to  be  gathered 
from  what  it  was  his  interest  to  do  ;  but  if  there  be  any  circumstances  affecting  the 
matter,  they  also  are  to  be  regarded.  Here  it  was  clearly  the  testator's  interest  to 
keep  the  £3479  on  foot  as  a  substantive  charge,  because  he  had  only  a  life  interest 
in  the  property  ;  and  therefore,  if  he  paid  off  this  charge,  he  would  be  doing  it  for 
the  benefit  of  his  brother  Samuel  and  for  Samuel's  wife  and  children,  who  were 
entitled  to  the  inheritance.  But  by  keeping  the  charge  on  foot,  he  had  the  power 
of  disposing  of  it  in  any  manner  he  thought  fit.  Then  he  causes  it  to  be  assigned  to 
a  trustee,  in  trust  for  him,  his  heirs,  executors,  and  administrators.  I  am  of  opinion 
that  it  was.  preserved,  and  is  a  subsisting  charge,  and  that  it  is  now  part  of  his 
personal  estate. 

I  have  looked  through  the  will  verv  carefully,  but  there  is  nothing  in  it  which  at 
all  affects  this  question.  What  he  did  was  this  :  The  day  before  he  executed  his 
will,  and,  as  a  contemporaneous  tran.saction,  he  exercised  his  power  of  appointment, 
and  gave  his  wife  a  life  interest  in  these  two  undivided  moieties :  and  then,  by  his 
will,  he  desires  that  the  property  which  he  has  given  to  her  shall  be  given  indepen- 
dently of  her  life-estate,  and  that  she  is  not  to  be  impeachable  for  waste  ;  but  I  think 
that  this  part  of  the  will  applies  to  what  she  took  under  the  will,  and  not  properly 
to  what  she  took  under  the  appointment,  although  undoubtedly  the  [298]  appointment 
and  will  may  be  said  to  be  a  contemporaneous  transaction.  I  think,  therefore,  as  he 
has  not  given  his  wife  any  interest  in  the  £3479,  it  must  be  treated  as  a  subsisting 
charge. 

With  respect  to  the  £3500,  I  have  come  to  an  opposite  conclusion,  for  it  rests  on 
totally  different  grounds.  The  £3500  was  part  of  the  purcha.se-money  paid  to  his 
sister,  Mary  Bell,  for  her  one-fourth  of  the  estate.  That  amount  was  borrowed  from 
Messrs.  Adliugton  and  Gregory,  and  they  became  mortgagees  upon  it.  The  testator, 
at  the  same  time  that  he  paid  off  the  charge  on  the  other  two-fourths,  paid  off  the 
mortgage  on  this  one-fourth,  and  thereupon  it  was  transferred  to  Mr.  Colmer  and 
kept  alive  by  a  declaration  of  trust,  and  it  was  declared  that  it  was  held  on  trust  for 
him.     The  result  is  that  he,  by  his  will,  gives  a  life-estate  in  this  property  to  the  wife  ; 
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but,  in  point  of  fact,  this  was  the  absolute  interest  in  the  property  ;  for  he  declares  that 
the  gift  of  the  residue  of  his  real  and  personal  estate  is  not  to  prejudice  her  life 
interest,  and  that  she  is  to  be  unimpeachable  for  waste,  when,  in  point  of  fact, 
unless  the  property  had  risen  in  value,  and  that  very  considerably,  he  was  giving  her 
nothing  at  all.  Having  regard  to  these  circumstances,  and  to  the  case  of  Hoo</  v. 
I'ldUijis  (3  Beav.  513),  which  was  strongly  pressed  upon  me,  and  which  I  cannot 
distinguish  upon  this  point ;  and  likewise  bearing  in  mind  that  he  was  the  owner  in 
fee  of  this  part  of  the  property,  I  think  that  the  £3500  must  be  held  and  must  be 
declared  to  have  merged  in  the  inheritance,  and  consecjuently  that  the  widow  takes 
that  part  of  the  estate  unaffected  by  any  charge  upon  it. 

[299]     Hervey  v.  Smith.     May  30,  1856. 

[See  S.  C.  1  K.  k  J.  389 ;  Allen  v.  Seckham,  1879,  11  Ch.  D.  794.] 

A.  sold  to  B.  (the  owner  of  the  adjoining  premises)  the  right  of  using  two  chimneys 
in  A.'s  wall.  The  consideration  was  paid,  and  they  were  used  for  eleven  years, 
but  no  grant  was  executed.  C.  purchased  A.'s  house  without  notice  of  the  right ; 
but  there  being  fourteen  chimney  pots  on  the  wall  and  only  twelve  Hues  in  A.'s 
house,  the  Court  held  that  C.  was  put  on  inquiry,  that  he  had  constructive  notice 
of  the  right,  and  was  bound  by  it,  and  an  injunction  was  granted  to  restrain  him 
from  stopping  up  the  two  chimneys.  It  was  also  held  that  it  was  not  necessary 
that  the  bill  should  pray  for  a  specific  performance,  and  that  the  absence  of  a 
grant  was  immaterial. 

In  1839  Mr.  Cubitt  devised  a  piece  of  land  abutting  on  Halkin  Street  to  Mr. 
Felton,  for  eighty  years.  In  the  same  year  Mr.  Felton  erected  thereon  a  house, 
being  No.  7  Halkin  Street.  The  outer  wall,  to  the  south-west,  was  built  partly  on 
the  adjoining  land  ;  it  was  pierced  with  fourteen  Hues,  twelve  only  of  which  were 
used,  and  there  was  a  single  window  in  it  on  the  third  storej'.  This  wall  was  exposed 
like  an  external  wall,  no  house  being  built  up  to  it. 

In  1844  Mr.  Cubitt  built  a  house,  being  No.  12  Lowndes  Street,  on  land  also 
belonging  to  him,  and  which  extended  backwards  from  Lowndes  Street  to  the  south- 
west wall  of  No.  7  Halkin  Street.  He  built,  on  the  ground  Hoor  and  on  the  basement 
of  12  Lowndes  Street,  in  the  rear  and  up  to  the  wall  in  question,  a  room  used  as  a 
butler's  pantry  and  storeroom.  But  the  building  at  the  back  was  not  carried  higher 
than  the  ground  Hoor.  The  two  vacant  flues  in  the  wall  were  then  appropriated  to, 
and  connected  with,  the  fireplaces  in  the  butler's  pantry  and  storeroom. 

In  November  1845  the  surveyors  of  Mr.  Cubitt  and  Mr.  Felton  met,  and  measured 
the  portion  of  the  south-west  wall  thus  used  by  the  former,  including  the  two  Hues, 
treating  it  as  a  party  wall,  and  in  .January  184G  Mr.  Culiilt  paid  to  Mr.  Felton  £25, 
his  proportion  of  the  wall  under  the  Building  Act. 

[300]  In  December  1845  Mr.  Cubitt  demised  No.  12  Lowndes  Street  for  seventy- 
four  years,  and  this  lease  was  now  vested  in  the  Plaintiffs. 

In  1848  Mr.  Felton  demised  No.  7  Halkin  Street  for  twenty-one  years;  and,  in 
June  1852,  this  lease  was  in  consideration  of  £100  assigned  to  the  Defendant  Smith. 

In  none  of  these  documents  was  any  mention  made  of  the  easement,  as  regarded 
the  two  Hues,  attached  to  the  one  house  through  the  wall  of  the  other.  The  two 
chimneys  continued  to  be  used  by  the  occupiers  of  12  Lowndes  Street  from  1844 
until  February  1855,  when  the  Defendant  experienced  some  annoyance  from  the 
smoke  descending  into  his  house.  On  examination  he  found  it  proceeded  from  the 
two  Hues  in  nuestion,  which,  as  he  stated,  he  then,  for  the  first  time,  discovered  were 
used  by  the  occupiers  of  No.  12  Lowndes  Street.  The  annoyance  not  having  been 
discontinued,  he  caused  the  two  chimneys  to  be  stopped  up. 

The  PluintiHs  filed  their  bill  for  an  "injunction,  which  was  granted.  (See  1  Kay 
&  J.  3.S9.)  The  Defendant  then  put  in  his  answer,  by  which  he  stated  that  he  had 
not,  at  the  time  he  ijureluised  the  lease,  any  knowledge,  notice  or  sus|iicion  that  the 
south-west  wall  of  No.  7  Halkin  Street  was  built  for  a  party  wall,  or  otherwise  than 
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as  an  external  wall,  or  that  there  were  anj-  flues  therein  which  were  used  hy  the 
tenant  of  No.  1-  Lowndes  Street,  or  that  any  part  of  the  wall  stood  upon  land  which 
was  not  demised  liy  his  lease  of  lf<48. 

He  also  statoil  that  the  wall  was  of  such  a  thickness  [301]  as  not  to  have  been 
lawfully  built  as  and  for  a  party  wall ;  and  having  regard  to  the  provisions  of  the 
Building  Act  which  was  then  in  force  (14  Creo.  3,  c.  78),  it  appeared  to  have  been 
built  as  an  exteriial  wall  oidy,  and  that  the  window  built  in  it  waa  wholly  inconsistent 
with  its  having  been  built  as  a  party  wall. 

He  said  it  was  customary  to  build  extra  flues  in  case  they  might  afterwards  be 
required. 

One  circumstance  relied  on  in  the  judgment  of  the  Court  was  this  :  That  externally 
on  the  wall  in  question  there  appeared  to  be  fourteen  chimney  pots,  shewing  as  many 
Hues  ;  whereas,  in  the  house  in  Halkin  Street  there  were  only  twelve  fireplaces. 

The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  Nalder,  for  the  Plaintiflfs. 

Mr.  Southgate,  for  the  Defendant.  First,  the  Plaintiffs  have  no  legal  right  under 
the  Building  Act,  1-4  Geo.  3,  c.  IS,  s.  41  ;  and,  independently  of  that  Act,  he  can 
have  no  legal  title  to  the  easement,  which  can  only  pass  by  a  grant.  Secondly,  this 
is  not  a  bill  for  specific  performance,  where,  as  a  consequence  of  that  relief,  •the 
Plaintifls  might  be  entitled  to  an  injunction.  Thirdly,  there  is  no  irremediable 
damage ;  it  is  a  question  of  a  money  compensation,  in  respect  of  which  a  Court  of 
Equity  will  not  interfere,  but  leave  the  Plaintiffs  to  their  rights  at  law.  The  whole 
matter  in  dispute  cannot  exceed  the  expense  of  building  two  new  chimneys. 

The  Master  of  the  Kolus  [Sir  John  liomilly]  (without  calling  for  a  reply)  said 
— The  view  I  take  of  this  case  is  that  the  question  de-[302]-pends  on  the  equitable 
rights  between  the  parties.  If  it  turned  on  the  Building  Act,  I  should  go  carefully 
through  the  affidavits,  and  possibly  obtain  some  further  assistance. 

I  look  at  the  case  in  this  view  :  Felton,  the  owner  of  the  property,  for  valuable 
consideration,  allows  the  use  of  this  wall  and  two  flues  to  be  made  in  it.  He  receives 
the  consideration  money,  and  that  arrangement  is  acted  on  from  the  year  1844  to 
the  present  time  ;  and,  if  the  question  arose  between  Felton  and  the  Plaintiffs,  there 
could  be  no  doubt  about  it.  It  is  true  that  a  right-of-way  or  other  easement  over 
the  land  of  another  cannot  be  legall}'  granted  without  some  instrument  in  writing ; 
yet,  where  an  easement  is  sold  by  the  owner  of  the  land,  and  is  enjoyed  for  years, 
this  Court  would  hold  that  the  agreement  had  been  performed  in  every  part  except 
the  conveyance,  and  would  not  allow  it  to  be  recalled  by  Felton  or  any  person  claiming 
under  him,  unless  he  made  out  that  he  was  a  purchaser  for  value  without  notice.  In 
cases  of  easements  the  matter  may  be  patent,  as  in  the  case  of  a  footpath,  or  there 
may  be  actual  notice,  or  the  parties  may  be  put  on  inquiry.  Here  the  Defendant 
buys  the  house  and  finds  twelve  flues  in  it,  but  fourteen  chimneys  in  the  wall.  The 
question  is,  was  he  not  bound  to  see  that  he  alone  had  twelve  o<it  of  the  fourteen, 
and  does  it  not  follow  that  two  must  have  been  used  by  the  adjoining  neighbour? 
He  might  not  have  thought  fit  to  count  them,  or  look  at  them,  but  I  think  he  was 
put  on  inquiry,  and  that  he  cannot  now  say  that  he  had  no  notice  of  the  agreement 
by  which  Felton  sold  the  right  to  Cubitt.  That  being  so,  the  right  of  the  Plaintiff's 
to  the  injunction  follows  as  of  course. 

I  do  not  accede  to  the  argument  that  it  was  necessar}'  [303]  to  put  this  bill  in  the 
form  of  a  bill  for  specific  performance.  The  contract  being  complete,  the  money  being 
paid,  and  the  possession  being  given,  this  Court  would  prevent  the  possession  from 
being  interfered  with  by  the  vendor,  although  the  purchaser  does  not  ask  for  the 
specific  performance  of  the  contract.  It  does  not  appear  neces.sary  that  the  bill  should 
pray  specific  performance. 

I  am  of  opinion  that  the  Defendant  cannot  prevent  the  smoke  passing  through 
the  two  flues,  and  that  he  must  be  restrained  from  so  doing.  The  costs  must  follow 
the  event. 
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[303]    Butler  v.  Greenwood.    ApHl  18,  19,  1856. 

A  testator  directed  his  trustees  to  stand  possessed  of  a  sum  of  money,  upon  trusts  in 
favour  of  his  son  and  his  son's  wife  and  children,  with  a  power  to  the  son,  on  failure 
of  issue,  to  appoint  the  fund  by  will  or  codicil.  He  also  gave  the  trustees  a 
discretionary  power  to  give  the  fund  to  his  son,  discharged  of  all  the  trusts.  By  a 
cotlicil,  the  testator  revoked  the  power  given  to  the  son,  and  directed  that  after 
the  son's  decease,  and  on  failure  of  issue,  the  fund  should  go  to  the  son's  wife 
for  life,  and  after  her  decease,  form  part  of  the  testiitor's  residuary  estate.  Held, 
that  the  discretionary  power  given  by  the  will  to  the  trustees  was  not  revoked  by 
the  codicil. 

The  testator,  Henry  Butler,  gave  a  fund  to  his  trustees,  on  trust,  in  case  his  son 
Thomas  Butler  should  not  then  be  an  outlaw,  or  an  uncertificated  bankrupt,  or  an 
insolvent  debtor,  or  have  done  any  act  to  encumber,  to  pay  the  income  to  him  for 
life,  or  until  he  should  be  outlawed,  become  bankrupt,  &c.  ;  and  after  the  determina- 
tion of  that  trust,  upon  trust  during  the  son's  life,  either  to  accumulate  the  income,  or 
appl\'  the  whole  or  part  for  the  maintenance  of  the  son,  his  wife  and  children.  And 
after  the  son's  decease  in  trust  for  his  children  who  should  attain  twenty-one,  or  be 
married.  And  if  there  should  be  no  child,  then  upon  such  trusts,  iVc,  as  the  son 
should  by  will  or  codicil  ap-[304]-point :  and  in  default  of  appointment,  the  fund  was 
to  fall  into  the  residuary  estate.  The  will  then  contained  provisions  for  the  advance- 
ment, maintenance  and  education  of  the  son's  children. 

Then  followed  a  proviso  that,  notwithstanding  any  of  the  trusts  and  provisions 
thereinbefore  contained,  it  should  be  lawful  for  the  trustees,  if  they  in  their  absolute 
discretion  should  think  it  expedient  so  to  do,  to  make  over  to  Thomas  Butler  all  or 
any  part  of  the  trust  fund,  "  freed  and  absolutely  discharged  of  and  from  all  and 
singular  the  trusts  and  provisions  hereinbefore  expressed  and  declared  concerning  the 
same."     He  gave  his  residuary  estate  to  other  persons. 

By  a  codicil,  the  testator,  after  reciting  the  bequest  in  his  will  to  the  trustees  in 
favour  of  his  son  Thomas,  and  his  sou's  wife  and  children,  proceeded  as  follows  : — 
"Now,  I  do  hereby  revoke  the  power  of  appointment  over  the  fund  so  given  to  my 
son  Thomas  Butler,  in  default  or  failure  of  his  issue,  and  do  declare  that  after  the 
decease  of  Thomas  Butler,  if  he  shall  survive  me,  or  after  my  decease,  if  Thomas 
Butler  shall  die  in  my  lifetime,  if  there  shall  in  either  event  be  no  child  of  Thomas 
Butler,  who,  being  a  son,  shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
shall  attain  that  age,  or  marry,  then  my  trustees  shall  stand  possessed  of  the  fund, 
upon  trust,  in  case  my  son  Thomas  Butler  shall  leave  a  wife  him  surviving,  to  pay  the 
interest  thereof  unto  such  wife  for  life,  for  her  separate  use,  without  power  of 
anticipation  ;  and  after  her  decea.se,  I  declare  that  the  fund  shall  form  part  of  my 
residuary  estate." 

The  testator  left  Thomas  and  other  children  surviving. 

Thomas  Butler,  who  had  not  become  bankrupt,  ^-c,  [305]  requested  the  trustees 
to  make  over  the  fund  to  him  absolutely  under  their  discretionary  power.  They 
declined  to  do  so  without  the  sanction  of  the  Court,  and  to  determine  whether  they 
had  authority  to  do  so  or  not,  a  special  case  was  presented  to  the  Court,  in 
which  Thomas  Butler  was  I'laintifi',  and  the  residuary  legatees,  and  the  trustees,  were 
Defendants. 

The  questions  were,  first,  whether,  notwithstanding  the  cotHcil,  the  discretionary 
power  to  the  trustees  was  still  in  force  ;  and  secondly,  what  was  the  true  construction 
of  the  will  and  codicil  with  reference  to  the  discretionary  power. 

Mr.  Lloyd,  for  the  Plaiutift',  contended  that  the  discretionary  power  given  to  the 
trustees  was  not  revoked.  That  there  were  no  direct  words  expressing  any  such 
intention,  and  to  revoke  by  codicil  a  clear  devise  or  bequest,  the  intention  to  revoke 
must  be  as  clear  as  the  devise  or  bequest  itself :  D<tf  <l.  Iliaih  v.  llicls  (S  Bing.  4"r) ; 
1  V.  &  J.  470).  That  an  intention  to  revoke  could  not  be  implied  from  the  incon- 
sistency of  the  codicil  with  the  proviso,  for  the  general  dispositions  in  the  will  itself 
were  equally  inconsistent  with  it. 
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Mr.  Bird,  for  all  the  Defendants,  argued  that  the  power  to  the  trustees  had  been 
revoked,  and  that  it  could  not  have  been  the  testator's  intention  that  the  power  should 
e.xist,  for  the  beijuest  was  .so  altered  by  the  codicil  that  the  power  was  neithci'  natuial 
nor  incident  to  the  gift,  but  simply  the  means  of  destroying  it. 

Mr.  Lloyd,  Iti  reply. 

TiiK  M.vsTKK  UK  THE  KOLLs  reserved  judgment. 

[306]  Mitirh  19.  The  Master  of  the  Kolls  [Sir  .Tohji  Romilly].  I  cannot  but 
express  my  feeling  as  to  the  unsatisfactory  form  in  which  special  cases  come  before  the 
Court.  Practically  all  parties  desire  a  particular  decision  :  and  though,  undoubtedly, 
there  is  an  argument  on  the  other  side,  yet  the  Court  sees  and  counsel  feel  the  ditiiculty 
of  arguing  a  case  in  opposition  to  the  real  wishes  of  a  client ;  I  therefore  look  at  these 
cases  with  a  great  deal  of  hesitation,  and  I  feel  that  I  am  rather  expressing  an  opinion 
than  pronouncing  a  decision. 

By  his  codicil,  the  testator  destroys  the  power  of  appointment  over  the  property 
given  by  his  will  to  his  son,  and  the  question  is  this — whether  he  has  hereby  revoked 
the  discretionary  power  to  the  trustees,  to  advance  the  whole  of  the  money  to  the  son 
Thomas  Butler,  whenever  they  may  think  it  advisable  so  to  do.  I  fully  concur  in 
Doc  v.  Hicks,  and  that  class  of  cases  which  lay  down  that  a  distinct  gift  by  a  will  is 
not  to  be  revoked  by  a  codicil,  unless  by  direct  words  or  necessary  implication.  Now 
direct  words  there  are  none  here,  but  the  necessary  implication  would,  in  my  opinion, 
be  very  strong,  if  it  stood  lij'  itself,  because  a  power  to  the  trustees  of  giving  the 
legacy  absolutely  to  the  son  is  totally  inconsistent  with  the  desire  that  the  wife  and 
children  shall  enjoy  it,  and  that  the  son  should  not  dispose  of  it. 

But  I  cannot  get  over  the  argument  of  Mr.  Lloyd,  that  the  same  objection  applies 
to  the  will  itself,  for  the  proviso  is  perfectly  inconsistent  with  the  directions  and 
limitations  contained  in  the  will.  By  the  codicil,  after  saying  that  the  bequest  stands 
upon  certain  trusts,  [307]  specified  in  his  will,  the  testator  revokes  one  of  them  only, 
namely,  the  son's  power  of  appointment  over  the  fund.  Then,  I  think,  it  follows  that 
all  the  other  trusts  respecting  this  fund  remain  the  same,  and  the  will  contains  this 
express  proviso — that  notwithstanding  all  the  trusts  contained  in  the  will,  the  trustees 
shall  have  power  to  give  the  fund  to  the  son,  if  they  think  fit. 

I  feel  some  reluctance  in  deciding  this  case,  because  it  is  obvious  that  everyone 
comes  here  with  a  desire  to  give  the  son  this  sum  of  money.  However,  I  think  that 
this  is  the  proper  construction  of  the  will,  and  I  will  answer  the  case  to  that 
effect. 

[307]     NoTT  v.  RicCARD.     Jan.  28,  185(5. 

[S.  C.  25  L.  J.  Ch.  618  ;  2  Jur.  (N.  S.)  1038  ;  4  W.  R.  269.] 

Where  there  is  an  undue  delay  on  the  part  of  the  vendor  in  making  out  his  title,  the 
purchaser,  on  reasonable  notice,  may  put  an  end  to  the  contract. 

The  Plaintiffs,  on  the  28th  of  March  1855,  agreed  to  sell  some  property  to  the 
Defendant,  the  purchase  to  be  completed  on  the  22d  of  June.  By  the  conditions, 
the  vendors  were  bound  to  furnish  a  certain  declaration  as  to  seisin  free  from 
incumbrances.  The  vendors  furnished  an  insufficient  declaration,  and  on  the  30th 
of  May  positively  refused  to  furnish  any  other.  On  the  23d  of  July  the  purchaser 
gave  notice  that  unless  the  requisite  declaration  were  furnished  within  a  fortnight, 
he  would  rescind  the  contract,  and  default  l)eing  made  by  the  vendors,  he  did  so  on 
the  10th  of  August.  Held,  that  the  purchaser  was  justified  in  putting  an  end  to 
the  contract,  and  a  bill  afterwards  filed  by  the  vendors  for  specific  performance  was 
dismissed  with  costs. 

On  the  28th  of  March  1855  the  Plaintiffs  sold  some  freehold  property  to  the 
Defendant,  subject  to  certain  conditions  of  sale.  The  second  condition  stipulated  that 
the  purchase  was  to  be  completed  on  the  22d  of  June  next.  By  the  third  condition 
the  vendors  were  to  deliver  an  abstract  of  title,  and  it  provided  that  such  title  should 
commence  "with  the  will  of  Elizabeth  Gay,  in  1827,  and  as  Elizabeth  Gay  enjoyed 
the  same  long  previous  to  that  time,  that  the  vendors  should  not  be   required   to 
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commence  the  title  [308]  prior  to  such  will,  but  the  purchaser  should  be  satisfied  with 
a  (leelaratioii  </  tlie  srisin  of  Elizabeth  (Jay,  in  fee-simple  of  the  property,  free  from 
incumbrances,  for  thirteen  years,  prior  to  and  at  the  date  of  her  said  will,  and  also,  at 
the  time  of  her  death,  which  should  be  presumed  and  acted  on  without  further 
evidence  or  inquiry." 

The  fourth  condition  was  as  follows  : — "  If  no  valid  objection  or  requisition  be 
made  to  or  in  respect  of  the  title  as  shewn  by  the  abstract,  and  delivered  to  the 
vendors'  solicitors  in  writing  u-ifhin  tin  dai/s  after  the  ililireri/  of  such  abstract,  the  title 
shall  be  deemed  accepted  ;  but  if  any  such  can  and  shall  be  so  made,  and  the  purchaser 
shall  not,  on  request,  waive  the  same,  the  vendors  shall  be  at  liberty  to  rescind  the 
contract." 

The  abstract  was  delivered  on  the  15th  of  April  1855,  accompanied  by  a  declara- 
tion of  Henry  Thomas,  a  thatcher,  who  stated  that  he  had  known  the  property  and 
well  remembered  when  it  was  in  possession  of  Mr.  Thomas  Gay,  and  afterwards  of 
his  two  only  sisters.  Miss  Elizabeth  Gay  and  Miss  Eleanor  Gay,  who  died  upwards  of 
twenty  years  since,  on  whose  death,  he  had  heard  and  believed  that  Elizabeth  Gay 
became  possessed  of  the  same  hereditaments  and  premi-ses,  as  the  sole  and  absolute 
owner  thereof  in  fee-simple,  and  was  seised  thereof  as  such  sole  owner  for  a  period  of 
twenty  years  and  upwards  prior  to  her  decease  in  the  month  of  August  1832.  He 
then  stated  that  during  the  sole  ownership  of  Elizabeth  Gay,  the  same  were  in  the 
occupation  of  John  Nott  as  her  tenant. 

The  purchaser  delivered  his  objections  and  requisitions  upon  the  23d  of  April. 

[309]  The  third  related  to  a  consent  in  writing  of  Mr.  and  Mrs.  Beachey  to  the 
sale  ;  and  the  fourth  was  as  follows  : — • 

"  4.  The  declaration  of  Thomas  is  not  sufficient.  The  declaration  should  shew 
Elizal)eth  Gay's  seisin  in  fee-simple,  and  the  freedom  of  the  property  from  incumbrances  ; 
matters  with  which  we  conceive  the  thatcher  could  scarcely  be  actjuainted." 

On  the  27th  of  April  the  vendors  returned  the  following  answer  to  the  fourth 
requisition  : — -"  It  is  submitted  that  the  declaration  of  Thomas  is  most  likely  satis- 
factory and  sufficient.  The  '  thatcher '  is  as  likely  to  be  or  to  have  been  an 
incumbrancer  as  anyone  else.  The  purchaser  cannot  require  the  vendors  to  procure 
evidence  for  the  purpose  of  negativing  the  mere  possibility  of  incumbrances." 

Nothing  further  was  done  until  the  25th  of  May  1S55,  when  the  purchaser  pressed 
for  an  answer  to  the  fourth  requisition,  but  the  vendors  insisted  that  the  former 
answer  was  satisfactory,  and  that  the  objection  had  been  waived  and  liarred  by  time. 
The  purchaser  still  insisted  on  the  objections,  and  the  vendors,  on  the  31st  of  May 
1855,  wrote  as  follows: — "  We  beg  most  distinctly  to  state  that  no  further  or  other 
answers  can  be  given,  your  right  having  been  clearly  waived,  and  that  your  client 
must  adopt  the  course  he  may  be  advised." 

Further  correspondence  en.sued,  and  the  purchaser,  on  the  23d  of  July  1^55, 
required  the  necessarj-  information  and  evidence  to  be  furnished  within  fourteen  days, 
and  stated  that,  if  not  perfected  within  that  time,  he  would  rescind  the  contract. 
The  vendors  not  having  [310]  furnished  any  further  evidence,  the  purchaser,  by  letter 
of  the  10th  of  August,  rescinded  the  contract.  On  the  1st  of  November  he  brought 
an  action  for  the  deposit  with  interest  and  costs;  and  on  the  7th  of  December  1855 
the  vendors  filed  the  present  bill,  praying  the  specific  performance  of  the  contract  and 
an  injunction. 

Mr.  K.  Palmer  and  Mr.  Giffard,  for  the  Plaintiffs,  contended  that  time  was  not 
of  the  essence  of  the  contract  ;  that  the  purchaser's  objection  was  not  tenable,  and 
that  the  contract  had  not  been  rescinded. 

Mr.  FoUett  and  Mr.  Southgate,  ronliii,  contended  that  the  objection  was  valid, 
and  that  after  the  vendors  had  ])ositively  refused  to  remedy  it,  the  purchaser  was 
justified  in  rescinding  the  contract,  and  had  done  so  accoitlingly,  after  reasonable 
notice.  Bateman  v.  DansCi  Mad.  U8)  ;  Jleiijtiii/  v.  Iliil  (2  Sim.  .V  Stu.  29)  ;  U'ahoii  \. 
Reiil  ( 1  Russ.  &  M.  236) ;  Tai/lor  v.  lirown  (2  Beav.  180) ;  Kimj  v.  ll'ihon  ((5  Beav.  124 )  ; 
Bensim  v.  Lamb  (9  lieav.  502)  ;  Parkin  v.  Thoruhl  (16  Beav.  59);  J'qKi  v.  //'m././i  (16 
Beav.  239) ;  Simfhmmh  v.  Tim  Biihop  of  Exeter  (6  Hare,  213),  were  cited. 

Mr.  K.  Palmer,  in  reply. 

Thk  M.vsrKK  OF  TiiK  KoLLS  [Sir  John   Komilly].     This  is  an  unfortunate  case, 
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but,  as   the    matter   stands,  I    think   that   the  Plaintiffs  cannot  enforce  a  specific 
performance  of  the  contract. 

[311]  In  onlinary  cases  it  is  very  difficult  to  make  time  of  the  essence  of  the 
contract,  and  when  a  person  gives  notice  to  rescind  one,  he  must,  unless  the  time  has 
already  elapsed,  give  the  vendor  a  reasonable  time  within  which  to  perform  it.  If 
this  had  been  an  ordinary  case,  and  the  purchaser  had  said  "a  further  declaration 
must  bo  obtivined,  and  I  give  you  a  fortnight  for  that  purpose,"  and  the  Piaintitt's 
had  been  unable  to  get  it  within  that  time,  I  should  have  thought  that  a  fortnight 
was  not  reasonable  time.  Here  the  case  is  very  different ;  more  than  two  months 
previous  to  the  Defendant's  rescinding  the  contract  the  Plaintiff's  .said,  distinctly,  that 
they  wouhl  give  no  further  answer  to  the  requisition.  The  case  is  peculiar  ;  on  the 
2.">th  of  May  the  Defendant  wrote  to  say,  "  Vou  have  not  satisfied  my  requisitions." 
The  Plaintiffs' answer,  on  the  3Ist  of  May,  is  this: — "We  have  and  you  shall  have 
no  further  answer."  The  question,  therefore,  really  depends  on  whether  a  good  title 
was  then  shewn  or  not,  for  how  long  was  this  to  go  on  ?  The  vendors  say,  "  We  have 
shewn  a  good  title,  and  will  do  no  more."  The  purchaser  says,  "  Vou  have  not;" 
and,  after  notice,  rescinds  the  contract. 

I  concur  with  the  case  of  Parkin  v.  Thorohl  (16  Beav.  .59),  and  if  the  Defendant 
had  said,  "  If  you  do  not  complete  within  fourteen  days  I  will  rescind  the  contract," 
that  would  not  have  been  sufhcient.  But  here,  when  the  vendors  had  positively 
refused  to  furnish  any  further  evidence,  I  am  not  clear  that  any  further  time  was 
necessary  to  be  given  ;  at  all  events,  I  think  that  fourteen  days  were  sufficient  ;  for 
it  gave  the  Plaintiffs  sufficient  time  to  consider  whether  they  would  or  not  insist  that 
they  had  shewn  a  good  title  ;  for  if  they  did  [312]  so  insist,  then  the  purchaser  says, 
"  You  have  not  and  I  will  put  an  end  to  the  contract."  It  is  not,  therefore,  a  question 
whether  the  vendors  should  have  more  time,  but  whether  they  had  shewn  a  good 
title  at  this  time  or  not ;  that  is  the  real  issue  between  the  parties.  On  the  4th  of 
August,  before  the  time  had  elapsed,  an  answer  is  sent  which  removes  one  of  the 
objections  satisfactorily,  but  the  Plaintiffs  still  insisted  that  they  had  shewn  a  good 
title. 

I  see  nothing  that  has  occurred  since  that  time  which  amounts  to  a  waiver  of  the 
objection.  That  brings  the  case  to  this :  Was  a  good  title  shewn  at  the  time  of 
the  notice  ?  If  there  was,  I  concur  with  the  Plaintiffs  that  they  are  entitled  to  a 
specific  performance  ;  but  if  not,  then  I  think  they  are  not  entitled,  and  that,  after 
the  delay  which  had  taken  place,  the  Defendant  was  justified  in  saying,  "  Complete 
3'our  title  within  fourteen  days  or  I  will  rescind  the  contract."  I  look,  therefore,  to 
see  whether  a  good  title  was  made.  The  conditions  of  sale  provided  that  the  purchaser 
should  be  satisfied  with  a  declaration  of  the  seisin  of  Elizabeth  Gay  in  fee-simple 
of  the  property  free  from  incumbrances  for  thirteen  years  from  and  at  the  date  of  her 
will  and  at  her  death.  Now,  it  is  not  necessary  to  speculate  whether  the  declaration 
of  Henry  Thomas  would  have  been  suflScient  if  he  had  merely  said  "  that  she  held  it 
in  fee  free  from  incumbrances."  I  e.xpress  no  opinion  whether  the  Court  would  con- 
sider whether  Thomas  was  the  proper  person  to  make  such  a  declaration,  because  the 
question  does  not  arise,  for  the  declaration  is  not  in  the  form  specified  in  the 
conditions  of  sale,  it  is  this.  [His  Honor  read  the  declaration.  (See  ante,  p.  .308.)] 
[313]  Here  is  a  declaration  by  a  person  competent  to  speak  to  the  fact  of  the  occupa- 
tion of  her  tenant ;  but  as  to  her  sei.sin  "  in  fee-simple  of  the  property  free  from 
incumbrances,"  he  states  that  he  has  "heard  and  believes  "  that  she  possessed  the 
property  as  absolute  owner  in  fee-simple,  and  here  the  declaration  stops  short,  and 
states  who  was  in  posses.sion  of  the  property',  leaving  it  to  be  inferred  that  she  was 
in  possession  of  the  fee  free  from  incumbrances.  But  it  is  expressly  conditioned  that 
a  declaration  shall  be  made  that  she  was  seised  free  from  incumbrances.  If  it  had 
been  intended  that  the  purchaser  was  to  be  satisfied  with  a  declaration  of  occupation, 
and  that  the  rest  was  to  be  inferred,  why  did  not  the  conditions  express  it? 

I  am  of  opinion  that  the  declaration  was  not  sufficient,  and  that  the  purchaser  was 
entitled  to  a  declaration  more  complete  and  more  full  than  that  of  Henry  Thomas. 
If  so,  that  settles  the  question. 

It  is  true  that  the  Defendant  insisted  on  four  requisitions,  as  to  which  three  were 
removed  prior  to  the  6th  of  August,  when  the  notice  expired,  and  one  of  which  was 
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the  consent  of  Mr.  and  Mrs.  Beachey,  which  was  a  question  of  conve3-ance,  and  another 
was  unimportant ;  but  the  PlaintiB's  expressly  put  the  issue  on  whether  a  good  title 
was  shewn  at  that  time.  I  find  nothing  done  since  to  waive  the  Defendant's  right, 
and  I  must  dismiss  the  bill  with  costs. 


[314]    Gregg  v.  Slater.    Feb.  10,  1856. 

[S.  C.  25  L.  J.  Ch.  440 ;  2  Jur.  (N.  S.)  246  ;  4  W.  K.  381.     See  Field  v.  Hoplans, 

1890,  44  Ch.  D.  529.] 

A.  mortgaged  to  B.,  and  the  securities  were  prepared  by  a  firm  of  solicitors  in  which 

B.  was  a  partner.     The  firm  acted  for  the  mortgagor.     Held,  that  B.'s  security  did 

not  extend  to  the  bill  of  costs  of  the  firm. 
Pending  a  foreclosure  suit,  the  mortgagee  was  fully  paid.     He,  however,  made  further 

claims  and  brought  the  cause  to  a  hearing.     His  claim  appearing  unfounded,  he  was 

ordered  to  pay  all  the  subsequent  costs. 

In  July  1S54  the  Defendant  Slater  mortgaged  some  property  to  the  Plaintiff", 
William  Gregg,  to  secure  £253. 

The  mortgage  securities  were  prepared  by  Messrs.  \V.  &  H.  Gregg,  in  which  firm 
the  mortgagee,  William  Gregg,  was  a  partner,  and  on  the  occasion  the  firm  acted  for 
the  mortgagor. 

The  Plaintifi'  commenced  an  action  at  law  against  the  Defendant,  and  on  the  4th 
of  January  185(5  he  also  filed  a  claim  for  foreclosure.  The  Defendant  paid  the 
principal  and  interest  on  the  10th  of  January,  and  the  costs  of  suit  on  the  23d  of 
January.  The  mortgagee  made  a  further  demand  of  £18,  6s.  2d.  for  the  costs  of 
procuring  the  loan,  and  of  the  preparation,  by  the  firm  of  which  he  was  a  member,  of 
the  mortgage  securities.  The  bill  of  costs  for  these  services  was  headed,  "  Mr.  John 
Slater  to  \\  .  E.  iV;  H.  A.  Gregg,"  and  contained  charges  for  instructions  to  obtain 
loan,  preparing  and  perusing  abstract  of  title,  drawing  and  making  fair  copy  of  and 
engrossing  mortgage,  attendance,  attesting  execution  of  the  mortgage  by  the  mortgagor, 
and  registering  the  document  at  Wakefield. 

The  mortgagor  objected  to  several  items  of  this  bill  as  excessive,  but  the  mortgagee 
declined  to  make  any  deduction,  and  the  mortgagor  refused  to  pay  it.  The  Plaintiff 
tliereu]ion  proceeded  in  his  claim,  which  now  came  before  the  Court  for  hearing. 

[315]  -Mr.  Follett  and  W.  Kowclitt'e,  for  the  mortgagee,  contended  that  the  costs 
in  qULStion  were  mortgagees'  costs,  for  they  were  payable  by  the  mortgagor,  and 
might  be  added  to  and  charged  upon  the  mortgage  security. 

Mr.  R.  Palmer  and  Mr.  Whitcley,  for  the  mortgagor.  The  costs  in  question  are 
not  pioperly  chargeable  in  the  mortgage  account,  or  on  the  mortgaged  premises,  and 
payment  of  them  cannot  be  insisted  on  as  a  condition  for  reconveyance  ;  they  could 
not  bo  claimed  under  the  head  of  just  allowances  ;  and  payment  of  principal,  interest 
and  costs  of  suit  was  all  the  mortgagee  could  require  :  and  having  received  this,  he 
was  not  justified  in  proceeding  with  the  suit.  In  an  action  of  ejectment  at  law  the 
mortgagee  would  have  been  entitled  to  redeem  under  the  provisions  of  the  7  Geo.  2, 
c.  20,  simply  upon  payment  of  principal,  interest  and  costs  of  the  action,  and  the  rule 
is  similai-  in  equitv- 

The  Master  "of  the  Koi.i.s  [Sir  John  Romilly]  held,  that  the  costs  in  (piestion 
were  not  mortgagees'  costs  covered  by  his  security,  but  costs  due  from  the  mortgagor 
to  a  firm  of  solictors,  in  which  the  mortgagee  happened  to  be  a  partner,  and  charged 
by  them  against  the  mortgagor. 

He  directed  a  reconveyance,  and  that  the  Plaintiff  should  pay  all  the  costs 
incurred  since  the  payment  of  the  piincijial,  interest  and  costs. 


R.  v.— 3fi« 
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[316]    Thompson  v.  Finxh.    April  16,  1856. 

[Affirmed,  8  De  G.  M.  &  G.  560;  44  E.  R.  506;  25  L.  J.  Ch.  681.  See  Baker  v. 
HiK/hes,  1886,  31  Ch.  D.  395;  In  re  Partingtm,  1887,  57  L.  T.  662;  VhiUinffworth 
V.  Chambers  [1896],  1  Ch.  701.] 

A  demand  in  respect  of  a  breach  of  trust  is  barred  liy  the  trustee's  discharge  under 
the  Insolvent  Act,  if  properly  inserted  in  the  schedule. 

A  husband  and  wife  made  a  post-nuptial  settlement  of  the  wife's  reversionaiv  chose 
in  action.  The  wife  survived  her  husband,  and  it  afterwards  fell  into  possession. 
The  wife  havinj;  done  no  act  to  repudiate  the  settlement :  Held,  in  a  suit  to  charge 
the  trustees  with  a  breach  of  trust,  that  it  was  no  answer  to  say,  that  the  settle- 
ment was  void  as  against  the /<';««  covert. 

Two  trustees  executed  a  release  for  trust  money,  but  one  alone  obtained  possession  of 
it,  and  he  invested  it  on  improper  security.  Held,  that  the  othei-  was  liable,  for  it 
was  his  duty  to  see  that  it  was  properly  invested. 

By  a  post-nuptial  settlement,  dated  in  1818,  and  made  between  the  Plaintiff  Mrs. 
Thompson  and  her  husband  Mr.  Thompson  (since  deceased)  of  the  one  part,  and 
James  Thompson,  and  the  Defendant  Edward  Finch,  of  the  other  part,  a  reversionary 
sum  of  £1000,  part  of  a  sum  of  £7000  to  which  Mrs.  Thompson  was  entitled,  subject 
to  the  life  interest  of  her  father,  was  assigned  to  James  Thompson  and  Edward 
Finch,  upon  trust  for  Mrs.  and  Mr.  Thompson  successively  for  life,  and  afterwards 
for  their  children.  There  was  a  power  to  the  trustees,  with  consent,  to  alter  or  vary 
the  securities  for  any  other  real  or  Government  securities. 

The  Plaintiff's  husband  died  in  1828.  James  Thompson,  the  trustee,  died  in 
1838,  and,  in  1841,  John  Hayward  (an  attorney),  was,  under  a  power  contained  in 
the  settlement  of  1818,  appointed  a  new  trustee  in  his  place. 

The  tenant  for  life  of  the  £7000  died  on  the  "Jd  of  April  1842,  whereupon  the 
£1000  became  payable.  On  the  17th  of  May  1842  Hayward  and  Lake  (the  trustees 
of  the  £7000,  which  was  standing  in  their  names  in  the  funds)  raised  the  sum  of 
£1000,  to  answer  the  £1000  which  was  subject  to  the  trusts  of  the  settlement  of 
1818  ;  and,  on  the  same  day,  a  [317]  release  was  executed,  dated  the  17th  of  May 
1842,  whereby  Finch  and  Hayward  (as  trustees  of  the  settlement  of  1818)  acknow- 
ledged the  receipt  of  the  sum  of  £1000  from  Hayward  and  Lake,  and  released  Lake 
from  all  suits  and  demands  in  respect  thereof. 

There  was  another  sum  of  £500  in  question  in  this  suit,  in  respect  of  which  the 
following  statement  is  necessary  : — The  Plaintiff's  father,  by  his  will,  directed  his 
executors  (Hayward  and  Edward  Finch)  to  appropriate  and  set  apart  a  sum  of  £500 
upon  trust  to  invest  in  the  public  funds  or  real  securities,  and  stand  possessed  thereof, 
in  trust  for  the  Plaintiff  Mrs.  Thompson  for  life,  with  remainder  to  her  children. 

In  1842  Hayward  and  Edward  Finch  accordingly,  shortly  after  the  testator's 
death,  raised  this  legacy  of  £500  by  the  sale  of  some  three  and  a  quarter  per  cents. 

Both  these  suras  of  £1000  and  £500  were  received  by  Hayward  alone,  and  were 
never  properly  invested  by  him,  but  were  lost  under  circumstances  presently  stated. 

The  Plaintiff  agreed  that  these  sums  should  be  laid  out  on  real  security.  Havward, 
at  this  time,  had  a  client,  Sir  John  K.  Shaw,  for  whom  he  had  raised  large  sums  of 
money,  and  who  was  then  indebted  to  him  in  £10,000.  Hayward,  on  the  7th  of  July 
1842,  charged  himself  in  his  books  with  £1500,  and  credited  the  account  of  Sir  J.  K. 
Shaw  in  these  terms  :  "  By  cash,  M.  Thompson,  on  mortgage,  £1500  ;  "  and  he  applied 
the  same,  with  other  monies,  to  Sir  J.  K.  Shaw's  use. 

In  1843  and  1847  Sir  J.  K.  Shaw  executed  a  niort-[318]-gage  to  Hayward  for  a 
large  sum,  which  included,  though  not  specifically,  the  £1500 ;  but,  in  1848,  Hayward 
joined  in  a  conveyance  of  these  estates  in  such  a  way  as  to  give  priority  to  other 
mortgagees  of  Sir  J.  K.  Sha\v's  estates. 

In  1849  Sir  J.  K.  Shaw  executed  a  mortgage  to  Hayward  alone  for  £25,900, 
subject  to  prior  mortgages,  and  this  included  the  £1500.  On  the  day  following, 
Hayward,  by  deed-poll,   executed  a  declaration  of  trust  as  to  £1500,  part  of  the 
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£25,900,  in  favour  of  the  Plaintiff  and  the  parties  entitled  under  the  settlement  of 
1818. 

Finch  did  not  appear  to  have  interfered  in  those  matters,  but  Hayward  paid  to 
the  Plaintiff  interest  on  the  £1500  at  £5  per  cent,  up  to  1849,  when  he  reduced  the 
interest  to  £3  per  cent.,  uiul  he  paid  further  moneys  on  account  down  to  1854. 

In  1852  Hayward  took  the  benefit  of  the  Insolvent  Act,  and  included  the  debt  of 
£1500  in  his  schedule,  and  Finch  being  served  with  notice,  gave  notice  of  opposition  to  his 
discharge,  in  respect  not  only  of  his  own  debt,  but  of  the  £1500  claimed  by  this  suit. 
Hayward  made  the  Plaintiff  some  small  payments  afterwards  ;  but  Sir  J.  K.  Shaw's 
security  turned  out  valueless,  and  nothing  was  recoverable  under  the  insolvency  of 
Hayward. 

The  present  suit  was  instituted  by  Mrs.  Thompson  alone  against  Finch  and  Hayward 
(the  trustees),  the  assignees  of  Hayward,  and  the  other  parties  beneficially  interested, 
seeking  to  make  both  the  trustees  replace  the  trust  fund. 

The  Defendant  Finch,  in  his  evidence,  said  that  Lake  and  Hayward  raised  the 
£1000,  and,  being  in  [319]  the  hands  of  Hayward,  it  was  retained  by  him,  without 
Finch's  knowledge  or  privity,  but,  as  Hayward  subsequently  stated,  with  the  consent 
of  the  Plaintiff,  and  in  order  to  its  investment  in  real  estate.  He  .said  he  had  no 
ifcollection  of  ever  having  joined  in  a  receipt  or  release  for  the  £1000,  and  he  believed 
that  he  never  did  so,  but  that  if  he  ever  did,  he  did  so  at  the  request  of  Hayward,  and 
for  the  .sake  of  conformity  merely.  He  said  that  the  £1000  was  never  received  or 
invested  by  him,  but  that  Haywanl  had  informed  him,  shortly  after  he  had  received 
it,  that  he  duly  invested  it  at  the  request  of  the  Plaintiff,  upon  a  sufficient  mort- 
gage of  the  real  estates  of  Sir  J.  K.  Shaw.  That  he  never  interfered  or  acted  in 
any  way,  nor  had  he  ever  been  requested  by  the  Plaintiff  to  interfere,  or  act  in  the 

tl'USt. 

He  said  that,  in  May  1842,  he  had  concurred  in  raising  the  £500  to  satisfy  the 
Plaintiff's  legacy,  and  that  Hayward  represented  that  the  Plaintiff  had  requested  him 
to  invest  it  upon  real  security,  rather  than  in  the  other  securities  pointed  out  by  the 
said  will,  as  she  would  thereby  receive  a  larger  annual  income,  and  Hayward  then,  for 
the  first  time,  informed  him  that  he  had,  at  the  instance  of  the  Plaintiff,  lent  the 
£1000  to  the  said  Sir  J.  K.  Shaw,  on  mortgage  of  his  estates,  and  that  the  £500  would 
be  forthwith  invested  by  him  on  the  like  security.  That,  upon  these  representations  of 
Hayward,  who  was  a  solicitor  of  great  reputation,  and  at  this  time  universally 
respected,  he  did  not  interfere  with  the  receipt  of  such  proceeds  by  Hayward,  who 
subse<iuently  informed  him  that  he  had  invested  the  £500  on  mortgage  of  the  estates 
of  Sir  J.  K.  Shaw,  and  who  thenceforth  paid  the  interest  thereon,  and  that  he  never 
had  the  least  suspicion,  until  the  year  1850,  that  [320]  the  sums  of  £1000  and  £500 
had  not  been  invested  upon  a  regular  and  formal  mortgage  of  the  real  estates  of  Sir 
.1.  K.  Shaw. 

On  the  other  hand,  the  Plaintiff,  in  her  affidavit,  stated  that,  in  1842,  Hayward 
told  her  that  he  had  an  opportunity  of  greatly  benefiting  her  by  placing  out  her 
moTiey  on  mortgage,  on  good  security  of  landed  jiroperty,  and  that  Mr.  Unch  had 
placed  his  money  on  the  same  estate.  That  she  then  asked  the  name  of  the  projKtsed 
borrower,  but  he  said  he  was  not  at  lilierty  at  present  to  tell  her.  She  said  she  had 
no  ol>jection  to  the  investment  on  mortgage  on  good  security,  but  that  she  had  never 
authorizeil  Hayward  to  lend  the  money  to  Sir  J.  K.  Shaw.  That  several  months  after- 
wards an  interview  took  placo  between  her  and  Edward  Finch,  and  she  then  informed 
Ivlward  Finch  of  the  application  made  by  John  Hayward  for  her  to  invest  the  money, 
and  inquired  of  tldward  Finch  whether  he  had  the  securitv  relative  to  her  money, 
when  ho  replied  that  he  had  not  such  securities,  neither  had  he  ever  seen  them,  but 
that  he  had  his  own  securities,  and  he  requested  the  Plaintitrs  daughter  to  go  to 
Hayward  and  ask  for  the  papers,  whereupon  the  Plaintiff  suggested  that  he,  Edward 
Finch,  was  the  proper  person  to  go,  and  she  urged  hi.s  doing  so,  on  that  and  other 
occasions  when  the  subject  was  mentioned.  She  said  that  she  was  not  aware,  until 
two  years  afterwards,  of  the  name  of  the  borrower,  when  Finch  told  her  of  the  borrower 
of  the  monev  lent  by  him,  nor  was  she  aware  that  her  trust  money  had  been,  as  alleged 
by  John  Hayward,  lent  to  Sir  J.  K.  Shaw,  until  at  least  two  years  after  the  applica- 
tion of  John'  Hayward  for  her  consent  to  invest  the  same,  when  Edward  Finch  at  his 
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then  residence  at  Gravesend,  produced  to  her  a  bundle  [321]  of  papers  and  stated  that 
his  money  "as  lent  upon  the  estate  of  Sir  J.  K.  Shaw,  and  that  he  understood  from 
liaywurd  that  the  PlaintitTs  money  "'as  upon  the  same  estate. 

The  cause  now  came  on  for  hearing. 

Mr.  K.  Palmer  and  Mr.  Shebbeare,  for  the  Plaintiff,  argued  that  the  trustees 
having  both  received  the  trust  funds,  and  having  invested  them  on  an  improper 
security,  without  the  necessary  assent  and  in  the  name  of  one,  were  liable  for  the 
loss.  That  Finch  was  bound  by  his  acceptance  of  the  trust,  and  the  release  of  l.'<42 
executed  ]>y  him,  and  that  Hay  ward  was  not  dischaiged  from  his  liability,  by  taking 
the  benefit  of  the  Act ;  liuckenthjf  v.  Gkisse  (Craig  i^  Ph.  120). 

Mr.  Bagshawe  and  Mr.  Southgate,  in  the  same  interest. 

Mr.  Follett  and  Mr.  Osborne,  foi  Finch.  The  settlement  of  1818  was  post-nuptial, 
and  comprised  a  mere  reversionary  interest  of  the  wife.  The  settlement,  therefore, 
and  the  trusts  contained  in  it,  were  not  binding  on  her,  she  having  survived  her 
husband.  On  the  death  of  her  husband  in  1S28,  she  then  became  absolutel}'  entitled 
to  the  £1000,  and  capable  of  dealing  with  it  as  she  pleased,  discharged  of  every 
trust;  and  she  did  nothing  until  lf*42  {llanncr  v.  Mutton,  3  Kuss.  6.5),  when  the 
money  was  received.  Every  act  tlone  by  her,  while  stii  juris  and  absoluteh^  entitled 
to  the  fund,  bound  her,  and  if  she  permitted  Hayward  to  deal  with  it,  she  had  a 
right,  as  the  absolute  owner  of  it,  to  do  so,  and  F'inch  had  no  fiduciary  duties  to 
perform  in  respect  of  that  absolute  interest.  The  Plaintitl'  is  bound  l)y  her  con- 
currence in  what  has  [322]  taken  place,  she  had  the  .same  knowledge  and  the  same 
power  and  duty  of  interfeiing  as  Finch,  and  she,  therefore,  has  no  reason  to  complain 
of  any  neglect. 

P'inch  received  no  part  of  the  £1000,  he  e.xecuted  the  release  under  a  misapprehen- 
sion, and  is  not  liable  for  the  receipts  and  defaults  of  Hayward. 

The  Plaintift',  having  for  a  long  period  of  years  acquiesced,  cannot  now  charge 
an  innocent  trustee. 

They  cited  Tmcnlei/  v.  Sherborne  (Bridg.  3.5);  Lanijford  v.  Gascoync  (11  Ves.  335); 
Bnce  V.  Stokes  (11  Ves.  324);  Walker  v.  Si/monds  (3  Swanst.  1). 

Mr.  Fooks,  for  Hayward  and  his  assignees.  The  discharge  of  Hayward  under  the 
Insolvent  Act  is  a  bar  to  this  suit,  and  he  ought  not  to  have  t)een  made  a  party. 

[The  Master  of  the  Eolls.  I  cannot  make  a  personal  decree  against  Hayward, 
but  he  is  a  necessary  party  to  the  suit,  for  he  still  remains  a  tru.stee.] 

Mr.  Fooks.  This  is  not  a  case  in  which  a  trustee  has  put  the  trust  money  into  his 
own  pocket,  but  it  has  been  lost  by  misfortune  and  by  the  inadecjuacy  of  the  security. 
These  parties  ought,  therefore,  to  have  their  costs. 

The  Master  of  the  Eoli,.s  [Sir  John  Romilly].  This  is  a  very  painful  case, 
but,  in  the  view  I  take  of  it,  it  is  one  of  ordinary  occuiTence  in  cases  of  breaches 
[323]  of  trust.  The  authorities  cited  and  the  arguments  used,  on  the  part  of  Mr. 
Finch,  have  confirmed  me  in  the  view  I  took  as  to  his  liability  as  soon  as  I  was 
acquainted  with  the  facts. 

In  the  first  instance,  I  assume  the  validity  of  the  trusts  of  the  deed  of  1818. 
Mr.  Finch  accepted  the  trust,  he  executed  the  deed,  he  knew  that  he  was  a  trustee, 
and  he  knew  that  upon  the  death  of  the  Plaintiff's  father  £1000  was  to  come  under 
the  trusts  of  the  deed  ;  he  knew  also  that  Mr.  Lake  would  not  pay  that  sum  without 
a  release  being  executed.  I  find  also  a  release  executed  by  him  upon  a  payment 
expressed  to  be  made  by  Lake  and  Hayward  to  Hayward  and  himself.  It  is  there- 
fore impossible  that  I  can  allow  him  to  say  that  a  fraud  was  perpetrated  against  him 
with  respect  to  the  deed,  and  that  he  did  not  know  what  the  contents  were  of  the 
deed  which  he  executed,  and  to  say  this,  for  the  first  time,  after  this  suit  had  been 
instituted,  he  never  having  made  any  remark  upon  the  matter  previously. 

It  is  ob\-ious,  therefore,  that  those  cases  of  Townleij  v.  Sherborne  (Bridg.  35),  and 
Laviiford  v.  Gascoi/ne  (11  Ves.  335),  the  authority  of  which  cannot  be  doubted, 
establishing  that  a  trustee  would  be  liable  for  his  own  receipts  only,  do  not  apply 
to  a  case  where  a  trustee  assists  or  enables  another  trustee  to  receive  the  money.  In 
fact  that  is  the  very  point  established  in  Longford  v.  Gascoi/ne.  In  that  case,  the 
money  was  to  be  recei\ed  by  one,  but  he  caused  it  to  be  delivered  to  another,  and 
therefore  he  was  held  to  be  liable  as  a  receiving  party.     Accordingly  I  asked  Mr. 
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Osborne,  if  he  could  give  me  any  evidence  to  shew  that  this  money  was  actually  [324] 
received  by  Mr.  Hayward  previous  to  the  execution  of  the  release.  He  admitted 
that  there  was  no  such  evidence,  but,  on  the  contrary,  that  it  must  be  admitted  that 
Lake  paid  the  money  on  the  receipt  of  the  two,  for  he  knew  that  he  could  not  safely 
pay  it  unless  upon  the  receipt  of  both  trustees.  It  is  obvious  that  Finch  perfectly 
well  knew  of  this  transaction  immediately  afterwards,  for,  according  to  his  own 
statement,  Hayward  came  to  him  immediately  afterwards,  and  informed  him  of  this 
conveyance  of  the  17th  of  May  1842,  and  visited  him  about  nine  or  ten  days 
afterwards,  on  the  2Gth  of  May,  and  then  informed  him  that  he  had  invested  the 
money  on  the  security  of  Sir  .John  Shaw's  estates,  with  the  consent  and  by  the 
desire  of  the  Plaintif}',  and  that  is  the  ease  he  relies  upon.  Finch  says,  that  being 
dissatisfied  with  their  acting  in  the  matter  without  his  consent  and  without  his 
control,  he  went  and  complained  to  the  Plaintiff'  of  her  conduct,  and  this  created  some 
coolness. 

Mr.  Follett  puts,  in  very  broad  term.s,  an  argument  to  this  eflect :  He  says  the 
Plaintiff",  Mrs.  Thompson,  knew  perfectly  well  what  was  done,  and  therefore  she  is 
liable  ;  that  Mr.  Finch  did  not  know  it  a  bit  better  than  she  did,  and  that  therefore 
he  is  no  more  liable  than  the  Plaintiff'.  Now  that  is  a  misapprehension  of  the  duties 
and  the  situation  of  the  trustees  and  the  o-siui  que  trust. 

It  is  an  undoubted  proposition  in  this  Court,  established  not  merely  by  Urice  v. 
Stokes  (11  ^'es.  324),  but  many  other  cases,  that  if  a  cestui  que  trust,  heing  siii  juris, 
having  a  knowledge  of  the  breach  of  trust  by  a  trustee,  assents  to  it,  or  takes  no 
ste]js  to  obtain  redress  for  a  long  lapse  of  time,  he  cannot  afterwards  complain  of 
[325]  the  breach  of  trust  sanctioned  by  him,  and  of  which  for  a  great  length  of  time 
he  had  not  thought  fit  to  complain.  But  here  the  case  made  is  not  one  of  notice 
to  the  Plaintiff'  of  a  breach  of  trust,  but  of  its  performance,  because  the  settlement 
authorized  the  lending  the  money  on  real  security,  with  the  consent  of  the  Plaintiff, 
and  she  assented  to  it.  Accordingly,  that  which  is  brought  forward  as  making  out 
the  case  of  the  Defendant  appears  to  me  to  strengthen  and  confirm  the  case  of  the 
Plaintiff',  namely,  that  she  gave  all  the  receipts  to  Hayward,  as  receipts  for  interest 
paid  by  Sir  John  Shaw  on  the  £1500  advanced  to  him  upon  the  security  of  his  real 
estates. 

Mr.  Follett  says,  but  Mrs.  Thompson  knew  this,  and  Finch  knew  no  more  ;  they 
were  e(|ual  in  their  knowledge  ;  and  that,  therefore,  she  cannot  complain.  But  that 
is  forgetting  what  were  the  duties  of  a  trustee.  Finch  accepted  the  trust,  and  it  was 
his  duty,  with  the  consent  of  Mrs.  Thompson,  to  lay  out  the  money  on  real  or 
(Government  security.  He  is  told  that  it  has  been  done,  but  does  that  exonerate 
him  from  seeing  that  it  was  done  .'  Certainly  not.  It  was  suggested  that  Mrs. 
Thompson  never  went  to  Finch  or  told  him  to  inquire  into  the  matter;  but  there 
is  evidence,  not  contradicted  by  him,  that  she  did  do  so,  and  that  she  suggested,  in 
the  presence  of  Mrs.  Bliss,  that  he  had  better  go  to  Hayward  and  see  what  the 
securities  were.  Even  if  she  had  not  done  so,  she  is  not  to  be  prejudiced  :  it  is  not 
the  business  of  a  cestui  que  trust  to  inform  a  trustee  of  his  duty.  It  was  his  duty, 
without  any  request,  to  see  that  the  money  had  been  laid  out  on  proper  and  sufficient 
security.  Probably  everybody  trusted  H;iyward,  who  was  then  in  good  circumstances 
and  credit,  and  Finch  believed  that  everything  had  been  properly  done  ;  but  that 
does  not  exonerate  him,  [326]  the  trustee,  who  has  signed  the  release,  from  seeing 
that  the  money  had  been  properly  invested  on  real  security,  which  it  was  his  duty 
to  do. 

If  the  fact  had  been,  that  the  money  had  been  received  by  Mr.  Hayward,  and 
that  he  had  never  pretended  that  he  had  invested  it,  but  had  from  lime  to  time  told 
the  Plaintiff'  that  he  would  invest  it,  and  she  had  given  receipts  for  the  interest 
for  fourteen  j'ears,  I  should  have  entertained  very  serious  doubts  whether  she  could 
have  complained,  because  she  would  then  have  had  knowledge  of  a  breach  of  trust 
committed  by  the  trustee.  But,  on  the  coutraiy,  the  statement  made  liy  Mr.  Hayward 
is,  that  he  did  duly  invest  the  money  ;  that  statement  was  false,  and  it  was  the 
duty  of  the  co-trustee  to  ascertain  the  correctness  of  it,  and  to  see  that  it  had  ))cen 
ilone. 

The  case  of  JValktr  v.  Sijmonds  (3  Swanst.  1)  was  referred  to.     Now,  leaving  out 
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of  consideration,  for  the  present,  whether  there  was  any  original  liability  in  Finch, 
in  allowing  Ilaywanl  to  receive  the  money.  Lord  Eldon  expressly  lays  down,  in  that 
case,  that  if  trustees  allow  trust  money  to  remain  for  a  great  length  of  time 
uninvested,  they  are  liable  :  l)ut  that  he  would  not  make  them  liable,  if,  when  they 
became  trustees,  they  have  cognizance  of  an  antecedent  breach  of  trust  committed  by 
others,  and  take  every  step  they  can,  short  of  instituting  a  suit  in  this  Court,  to  put 
the  matter  right.  Hat  when  a  person  is  made  a  trustee,  and  there  being  £1500  in 
the  hands  of  his  co-trustee,  he  is  told  that  the  money  is  property  invested,  would 
that  be  a  sufficient  answer  for  the  trustee  to  say  that  he  was  satisfied  with  that 
statement,  though  for  a  series  of  ten  years  he  [327]  had  taken  no  steps  to  ascertain 
whether  it  was  truel  I  apprehend  that  he  would  not  l)e  justified  in  that,  and  that 
it  was  his  duty  to  see  that  the  money  had  been  duly  invested  according  to  the  trusts 
of  which  he  had  undertaken  to  perform,  and  that  if  he  allows  the  matter  to  go  on 
for  a  long  series  of  years  without  having  verified  the  truth  of  the  statement,  this 
Court,  whatever  regret  it  may  feel  under  the  eiicumstances,  must  make  him  lialile 
for  it. 

The  result  is  deeply  to  be  regretted,  for  it  is  quite  clear  that  Finch  is  perfectly 
free  from  all  improper  motive,  yet  he  has  undertaken  to  perform  a  trust  and  has  not 
performed  it. 

I  may  dismiss  altogether  the  consideration  of  the  absolute  power  of  the  Plaintift' 
over  the  fund  after  her  husband's  death,  because  a.ssuming,  for  the  purpose  of 
argument,  that  she  had  such  power,  still  she  never  exercised  it  after  the  death  of 
her  husband  in  1S28;  she  never  said  that  this  fund  should  not  be  subject  to  the 
trusts  of  the  settlement,  but,  in  1842,  she  still  treats  Finch  as  a  trustee  under  the 
existing  deed.  It  is  impossible  to  say  that  she  did  not  sanction  the  deed  after 
becoming  discovert  and  mistress  of  the  fund,  and  thereby  make  the  instrument  and 
the  trusts  in  it  valid.  ^ 

It  is,  therefore,  with  great  regret,  I  feel  myself  compelled  to  make  a  decree  for 
the  restitution  of  the  ,£1500;  but  I  must  give  Finch  leave  to  go  in  under  the 
insolvency  and  to  prove  for  the  amount  against  Hayward's  estate. 

I  shall  not  give  Mr.  Hayward's  assignee  any  costs,  and  I  cannot  make  him  ])ay 
them. 

Note. — Affirmed  by  the  Lords  Justices,  July  23,  1856. 


[328]     Pratt  v.  M.\thew.     Feb.  20,  21,  iMarrh  17,  1856. 

[Affirmed,  8  De  G.  M.  &  G.  522;  44  E.  K.  491  :  25  L.  J.  Ch.  686;  2  Jur.  (X.  S.) 
1055 ;  4  W.  R.  772.  See  Hoicarth  v.  Blills,  1866,  L.  K.  2  Eq.  391.  Observed  upon, 
Holt  V.  Simlrei/,  1868,  L.  R.  7  Eq.  170.  Discussed,  Occledm  v.  Fidlalove,  1873,  74, 
L.  R.  9  Ch.  147.] 

There  is  no  fixed  meaning  to  be  given  to  the  word  "  unmarried."  Its  construction 
depends  on  the  circumstances  and  on  the  position  of  the  party  to  whom  the  term 
is  applied. 

The  words  "uimiarried"  or  "without  having  been  married,"  when  used  in  a  settlement 
and  applied  to  the  wife,  are  intended  merely  to  exclude  the  marital  right,  and 
not  to  defeat  any  interest  which  the  children  might  otherwise  be  entitled  to  as 
next  of  kin  of  their  mother. 

By  a  marriage  settlement,  the  ultimate  trust  of  some  money,  after  failure  of  issue 
and  in  default  of  appointment  by  the  wife,  was  to  such  persons  as  would  have  been 
entitled  to  the  personal  estate  of  the  wife  under  the  statute  "  in  case  she  had  died 
unmarried  and  intestate."  Held,  that  "unmarried"  must  be  construed  as  meaning 
"  not  under  coverture  at  the  time  of  her  death." 

It  is  .settled,  that  a  bequest  cannot  be  made  by  a  man  to  his  future  illegitimate 
children,  for  they  can  have  acquired  no  title  by  repute;  but  it  is  not  settled  whether 
a  gift  can  be  made  to  the  future  illegitimate  children  of  a  woman. 
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Illegitimate  children  cannot  take  under  a  gift  to  a  class  of  children,  unless  it  is  clear 
that  the  illegitimate  children  never  could  have  taken  under  the  gift. 

A  testator  having  married  his  deceased  wife's  sister,  and  while  living  with  her  as 
his  wife,  made  his  will,  whereby  he  gave  all  his  real  and  personal  estate  "  to  my 
wife"  for  life,  and  after  her  death,  upon  trust  "for  all  and  every  my  children 
hereafter  to  be  born."  At  the  date  of  the  will,  the  testator  had  no  children 
whatever,  but  two  days  after,  a  son  was  born.  Held,  that  the  gift  "  to  my  wife  " 
was  good,  but  that  the  son  could  not  take  under  the  gift  to  his  children  "  hereafter 
to  be  born." 

In  1843,  on  the  marriage  of  Mr.  and  Mrs.  Pratt,  a  sum  of  money  was  vested  iii 
trustees,  upon  trust  for  the  wife  and  husband,  successively,  for  life,  with  remainder 
for  the  children  of  the  marriage,  as  they  or  the  survivor  should  appoint,  and  in 
default  of  appointment,  upon  trust  for  the  children,  but  giving  them  vested  interests 
only  on  attaining  twenty-one,  or  marriage.  And  if  there  should  be  no  children, 
or  they  should  all  die  without  having  acquired  a  vested  interest  in  the  fund  [which 
event  happened],  then,  in  case  the  wife  should  die  in  the  lifetime  of  the  husband, 
upon  trust  as  the  wife  should  appoint,  and  in  default  of  appointment  to  pay  over  the 
trust  fund  "  to  such  person  or  persons  as  would  have  been  entitled  to  the  personal 
estate  of  the  wife,  under  and  by  virtue  of  the  Statute  of  Distribution  of  Intestates' 
Effects,  ill  case  she  hw.l  Jk-il  unmarried  and  intestate." 

[329]  The  wife  died  in  1850,  in  the  lifetime  of  her  husband,  having  had  three 
children,  who  all  died  in  infancy,  and  without  attaining  vested  interests  in  the  trust 
fund.  Two  of  them  died  in  her  lifetime,  and  the  third,  Jane,  survived  her  and  died 
a  few  weeks  after.  Mr.  Pratt  died  in  1852.  Neither  of  the  powers  contained  in  the 
settlement  was  ever  executed,  and  a  question  arose  whether,  under  the  ultimate 
limitation,  the  trust  fund  had  passed  to  Jane  Pratt,  the  child,  as  next  of  kin  of  Mrs. 
Pratt,  or  to  the  brothers  and  sisters  of  Mrs.  Pratt,  who  would  have  been  her  next  of 
kin  if  she  had  died  without  having  being  married. 

Upon  these  facts  a  special  case  was  stated  for  the  opinion  of  the  Court,  as  to  what 
was  the  true  construction  of  the  word  "unmarrietl"  in  the  ultimate  trust  in  the 
settlement. 

The  surviving  brother  and  sisters  of  Mrs.  Pratt,  and  the  children  of  her  deceased 
brother  and  sisters,  claimed  to  be  entitled  to  receive  the  trust  fund,  as  being  the  only 
persons  who  answered  the  description  of  the  persons  contained  in  the  ultimate  trusts 
thereof. 

On  the  other  hand,  the  executors  of  Mr.  Pratt  alleged  that,  on  the  death  of  Mrs. 
Pratt,  her  surviving  child,  Jane  Pratt,  was  the  onlj'  person  at  that  time  answering 
the  description  of  persons  contained  in  the  settlement,  and  that,  consequently,  she 
became  absolutely  entitled  to  receive  the  trust  fund,  and  that  upon  her  death, 
intestate,  her  father,  Mr.  Piatt,  became  entitled  thereto,  as  her  sole  next  of  kin.  The 
executors  claimed  to  be  entitled  to  receive  the  trust  fund  as  part  of  his  estate. 

Mr.  Lloyd  and  Mr.  Hanson,  for  the  Plaintitt's,  who  were  both  executors  of  Mr. 
Pratt  and  representatives  [330]  of  Jane  Pratt.  The  object  of  the  ultimate  limita- 
tion contained  in  the  settlement  was  to  prevent  the  marital  right  from  attaching  to 
the  fund,  in  case  the  wife  should  make  no  appointment,  and  therefore  the  construction 
must  be  such  as  to  effect  that  intention  and  carry  it  out  in  all  its  legal  consequences. 
The  construction  of  the  word  "  uiunarried  "  is  rej-ata  ijuirstio,  but  here  it  cannot  mean 
"never  having  been  married,"  but  "being  in  a  discovert  state."  In  Ilixire  v.  Barnes 
(3  Br.  C.  C.  316),  the  trust  fund,  by  a  marriage  settlement,  was  limited,  in  default  of 
appointment  by  the  wife,  to  such  person  as  the  same  would  have  gone  unto  by  the 
Statute  of  Distribution,  in  case  the  wife  had  died  unmarried.  The  wife  died  without 
appointing,  leaving  a  daughter,  who  took  the  fun<l  as  next  of  kin.  The  word 
"  unmarried  "  in  a  marriage  settlement  cannot  mean  "  not  having  been  married,"  for 
the  deed  is  only  intended  to  operate  in  case  the  then  intended  marriage  takes  ettect ; 
it  must  mean  "in  a  state  of  discoverture  at  the  time  of  the  death  ;"  the  intention  is 
to  exclude  the  husl)and,  and  the  woi-d  "  uinnariied  "  must  be  construed  with  reference 
to  that  to  which  it  is  put  in  opposition.  The  child,  .lane  Pratt,  who  survived  her 
mother,   took   the   fund,  and   on   her  death   Mr.   Pratt,  as  her  next  of  kin,  became 
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entitled  to  it.  They  cited  Doe  d.  Haldwin  v.  Jlamlimj  (2  B.  &  Aid.  441) ;  Hell  v.  I'lii/n 
(7  ^'es.  453);  Ilanlwick  v.  Tlnirshm  (4  Kuss.  380);  Maugham  v.  J'incent  (9  Law.  J. 
(X.  S.)  Ch.  3-29) ;  7.V  Xorman's  Tntsf  (3  De  G.  M.  .V  G.  965) ;  Be  Tliistlethwai/te's  Trusts 
(1  Jur.  (N.  S.)  570  ;  24  Law  J.  (Ch.)  712)  ;  Comitri/  v.  Lord  Lauderdale  (10  jur.  793) ; 
jyUhij  V.  Maiif/les  (4  Beav.  358)  ;  Smith  v.  Smith  (12  Sim.  317). 

Mr.  Koupell  and  Mr.  Archibald  Smith,  for  the  [331]  brothers  ami  sisters  of  Mrs. 
Pratt,  other  than  Susan  Broom.  The  word  "unmarried"  means  "never  having  been 
married."  The  construction  to  be  put  upon  the  term  depends  upon  the  intention  of 
the  instrument  in  which  it  is  cotitained,  and  here  the  parties  really  meant,  "  not 
having  been  married  ; ''  Mnherlnj  v.  Stnxle  (3  Ves.  450).  The  settlement  itself,  in  this 
case,  clearly  shews  that  such  was  the  meaning  and  intention  of  the  parties,  for  though 
there  is  a  very  careful  provision  for  children,  it  is  made  to  depend  upon  their  attaining 
twenty-one,  or  as  to  daughters  being  married.  The  limitation  in  question  is  only  to 
take  effect  after  the  children  have  been  provided  for  to  the  full  extent  e.xpressed  in 
the  settlement. 

Mr.  Shapter,  for  other  Defendants  in  the  same  interest,  cited  L'irhard>;on  v. 
Birharilson  (14  Sim.  526),  the  marginal  note  to  which  he  said  was  erroneous,  and 
Horn  V.  Coleman  (1  Sm.  iV-  G.  169). 

Mr.  K.  Palmer  and  Mr.  Fisher  concurred  in  the  Plaintiff's  argument  as  to  the 
construction  of  the  word  "unmarried." 

The  Ma.stkk  ok  the  Koli.s  [Sir  John  Romilly].  I  think  the  authorities  are  too 
strong  to  be  got  over,  and  particularly  the  case  of  In  re  AWinan'a  Trnd  (3  De  G.  M.  & 
G.  965).  They  lay  down  a  distinct  and  definite  rule  on  the  subject.  It  is  obvious 
that  the  term  "unmarried"  has  a  different  signification,  according  as  it  is  applied  to 
a  person  who  is  married  or  unmarried  at  the  time.  If  there  be  a  gift  to  a  woman  who 
is  unmarried  at  the  time,  with  a  direction  that  if  she  dies  unmarried  it  is  to  go  over, 
it  is  quite  settled  that  "  unmarried  "  is  to  be  construed  "  never  having  been  married." 
On  the  other  [332]  hand,  if  there  be  a  gift  to  a  woman  who  is  married  at  the  time  ; 
"but,  if  she  shall  die  unmarried,  then  over,"  it  is  obvious  that  the  word  "  uimiarricd  " 
may  be  held  to  mean  "not  being  in  the  state  of  marriage  at  the  time  of  her  death." 
The  word  "  unmarried  "  therefore,  does  not  necessarily  mean  "  without  having  been 
married,"  and  no  fixed  meaning  can  be  assigned  to  it,  but  it  must  be  determined 
according  to  the  circumstances  of  the  case. 

Here  a  fund  is  settled  in  contemplation  of  marriage,  upon  a  woman  and  her  issue, 
with  a  direction,  that  in  a  certain  event,  it  shall  go  to  her  next  of  kin,  in  the  same 
manner  as  if  she  had  died  unmarried  and  intedate.  It  is  clear  that  this  may  mean 
either  "as  if  she  had  never  been  married"  or  "as  if  she  were  not  then  under 
coverture."  The  cases  of  Hoare  v.  Barnes  (3  Bro.  C.  C.  316);  Hardwicky.  Thurston 
(4  Kuss.  380);  and  Maugham  v.  J'incent  (9  Law  J.  (N.  S.)  Ch.  329),  are  strong  authorities 
in  favour  of  this  latter  view  of  the  case.  They  all  shew  clearly  that  the  words  "  if 
she  shall  die  unmarried  and  intestate "  will  not  exclude  her  issue.  In  those  cases, 
undoubtedly,  there  was  no  provision  for  children,  as  there  is  here  by  this  settlement ; 
but  in  all  of  them  it  was  di.stinctly  laid  down  that  the  expression  "  unmarried  "  was 
not  synonymous  with  the  words  "  not  having  been  married,"  but  might  also  mean  "not 
being  in  a  state  of  coverture  at  the  time  of  her  death."  It  seems  to  me,  indeed, 
difficult  to  understand  why  these  words  are  to  bear  a  construction  in  the  one  case 
diflerent  from  that  in  the  other.  It  is  true  that  if  children  are  provided  for  by  the 
settlement,  it  maj'  be  in  such  a  manner  that  they  could  take  no  interest  whatever  in 
the  event  of  the  mother  dying  unmarried  and  intestate,  [333]  because  the  interest 
previously  given  to  them  by  the  settlement  might  exhaust  the  whole  estate.  For 
instance,  if  it  was  provided  that  the  children  should  attain  a  vested  interest  immediately 
upon  their  being  born,  it  is  clear  that  they  could  not  be  intended  to  take  an  interest 
under  a  limitation  which  takes  effect  only  in  the  event  of  failure  of  issue,  in  which 
case  it  is  to  go  to  the  next  of  kin  as  if  the  mother  had  died  unmarried  and  intestate. 
But  wherever  the  prior  limitations  are  of  a  different  nature,  and  such  as  to  enable  the 
children  to  take,  then  the  question  arises  whether  the  children  are  excluded,  oi'  are 
entitled  to  take,  and  whether  it  is  intended  that  onl}'  the  marital  right  of  the  husband 
should  be  excluded.  This  question  arose  in  the  case  of  /«  re  Norman's  Trust  (3  De 
G.  M.  &  G.  965),  which  is  binding  upon  me.  Here  the  fund  is  not  exhausted,  for  the 
gift  is  to  sons  at  twenty-one,  and  daughters  at  twenty-one  or  marriage. 
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Undoubtedly,  in  the  present  case,  by  taking  the  second  view  of  the  (juestioii,  the 
father  indirectly  gets  the  benefit  of  the  limitation  over,  he  being  the  sole  next  of  kin 
of  the  infant  daughter,  who  died  soon  after  her  mother  ;  but  although  some  importance 
may  be  attached  to  that  circumstance,  I  am  of  opinion  that  the  construction  is  not  to 
be  governed  by  the  event,  and  that  I  cannot,  on  that  account,  put  a  different  con- 
struction upon  the  words.  What  might  have  been  the  intention  of  the  parties,  in 
every  possible  event  that  might  arise,  it  is  not  for  me  to  speculate  upon,  and  I  can 
only  collect  the  intention  from  the  words  of  the  settlement.  In  all  the  cases  where 
a  settlement  provides  that  in  a  certiiin  event  the  property  shall  go  over  to  the  next 
of  kin  of  the  wife  in  the  .same  manner  as  if  she  had  died  unmarried  and  intestate,  it 
has  been  held  "  that  the  marital  right  [334]  only  is  excluded,  and  not  the  right  of  the 
children  ;  and  I  think  I  should  be  making  an  unsound  distinction  if  I  held  that  the 
meaning  of  the  words  depended  upon  the  fact  of  there  being,  in  the  instrument,  any 
previous  provision  for  the  children,  or  if  I  took  into  consideration  the  amount  of  such 
provision,  which  would  involve  details  of  great  difficulty  and  render  these  cases  more 
obscure  than  they  are  at  present.  In  my  opinion,  therefore,  the  proper  construction 
to  put  upon  the  word  "  unmarried  "  is  to  exclude  the  marital  right,  but  not  any 
interest  which  the  children  might  be  entitled  to ;  and  in  this  settlement  it  must  be 
construed  as  meaning  "not  under  coverture  at  the  time  of  her  death,"  and  the  fund 
must  go  to  the  legal  personal  representative  of  the  only  child  who  survived  the  wife, 
that  is  the  husband. 

-A.  second  question  arose  under  the  following  circumstances: — "In  1843  Mr. 
Pratt  married  Eliza  Wood,  who  died  in  18-50,  and  in  1851  Mr.  Pratt  married  Susan 
Broom,  his  deceased  wife's  sister,  and  he  lived  with  her  as  his  wife  until  his  death, 
though,  in  fact,  the  marriage  was  void  under  Lord  Lvndhurst's  Act,  5  &  G  ^^'ill.  4, 
c.  54. 

On  the  16th  March  1852  Mr.  Pratt  made  his  will,  Susan  Broom  being  then  in  an 
advanced  state  of  pregnancy,  whereby  he  gave  his  real  and  personal  estate  to  trustees 
to  sell  and  convert  and  pay  the  interest  of  the  monies  arising  from  the  sale  "to  my 
wife  "  during  her  life,  and  after  her  decease,  to  stand  possessed  of  the  trust  funds 
"  for  all  and  every  my  children  hereafter  to  be  born,  on  their  attaining  the  age  of 
twenty-one  years,  or  day  of  marriage,"  with  benefit  of  survivorship,  and  in  default  of 
children,  then  to  the  testator's  next  of  kin. 

[335]  On  the  18th  of  March  1852  the  testator  had  a  son  born  to  him  by  Susan 
Broom  ;  and  in  April  1853  the  testator  died,  leaving  Susan  Broom  and  the  son  named 
Kichard  surviving. 

Upon  these  facts  a  second  ([uestion  arose,  on  this  special  case,  as  to  the  true 
construction  of  the  words  "my  wife"  and  "my  children  hereafter  to  be  born," 
contained  in  the  will  of  the  testator. 

Various  claims  were  made  by  the  Plaintiff  and  Defendants  in  respect  of  the 
residuary  estate  of  Mr.  Pratt.  The  Plaintiff,  the  executors  of  Mr.  Pratt  and  of  his 
father,  alleged  that  the  provision  made  by  Mr.  Pratt's  will  for  his  wife  and  children 
had  failed,  by  reason  that  when  he  died,  there  were  not  in  existence  any  persons 
answering,  in  point  of  law,  the  description  of  "my  wife"  and  "my  children,'' and 
that  his  will  furnished  no  sufficient  evidence  of  any  intention,  on  his  part,  to  comprise, 
under  that  description,  any  person  or  persons  except  such  as  would  legally  answer 
thereto.  They  contended  that  his  father  became  entitled  to  the  residue  under  the 
ultimate  trust  contained  in  his  son's  will,  as  lieiiig  his  sole  next  of  kin  at  the  time  of 
his  death.  The  Defendant,  Su.san  Broom  (otherwise  Pratt),  alleged,  on  the  other 
hand,  that  she  and  her  infant  son  were  the  persons  meant  b_v  the  description  of  "  wife 
and  children  ''  contained  in  the  will,  and  that  they  were  entitled  to  the  benefit 
thereby  provided  for  his  wife  and  children. 

Mr.  Lloyd  and  Mr.  Hanson,  for  the  Plaintiffs.  There  was  no  person  at  the  date 
of  the  testator's  will  or  at  his  death,  who,  in  contemplation  of  law,  answered  the 
description  of  "my  wife."  It  is  highly  probable  that  the  testator  meant  his  reputed 
wife,  but  that  is  nut  the  [336]  legal  construction  of  the  term  "  wife,'  which  means 
the  character  not  the  person.  [The  M.vstek  ok  THE  Koi.l.s.  Xo  doubt  the  testator 
meant  the  lady  with  whom  he  went  through  the  form  of  marriage.     If  a  man  had 
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committed  bigamy,  there  would  he  no  doubt  that  if  he  left  a  bequest  to  his  wife,  thu 
first  ami  real  wife  would  take  it ;  but  if  there  was  no  person  else  at  ail  except  the 
reputed  wife  as  here,  would  he  not  mean  the  person  whom  he  calls  his  wife  .'  Suppose 
a  mail  had  called  a  child  of  a  friend  "  my  little  wife,"  and  having  no  wife  had  left  a 
legacy  to  "my  little  wife,"  would  not  that  be  a  good  gift!]  True,  but  that  would 
be  a  description  of  the  person.  A  gift  to  "children  "  wouUi  not  include  illegitimate 
children,  and  in  all  the  cases  in  which  a  reputed  wife  has  taken,  there  has  been  a 
superadded  e.\pres.sion  to  the  term  "  wife,"  such  as  the  name  of  the  wife  or  some 
expression  of  endearment,  as  "my  dear  wife,"  pointing  to  a  particular  per.son  ;  but  in 
no  case  has  this  been  .so  where,  as  here,  there  are  merely  these  words  "my  wife," 
which  point  to  the  character  of  wife,  not  to  individuality  of  person.  In  Kcnmll  v. 
Ahhott  (4  Ves.  802),  a  gift  to  a  man  by  a  woman  who  believed  him  to  be  her  husband, 
and  described  him  as  such,  though  in  fact  at  the  time  of  the  marriage  ceremony  with 
her  he  had  a  wife  living,  was  held  to  fail.  [The  M.vster  of  the  Koli.s.  That  was 
not  on  the  construction  of  the  words,  but  on  the  ground  of  the  fraud.]  In  the  case 
of  Schliiss  V.  Slif'hel  (G  Sim.  1),  a  testator  who  was  betrothed  to  a  lady  and  intended  to 
marry  her  in  a  few  days,  by  a  codicil  to  his  will,  mentioning  the  lady's  name  and 
alluding  to  his  intended  marriage  with  her,  gave  £3000  to  "  his  wife,"  and  died 
before  the  marriage  ;  and  it  wa.s  held  that  the  lady  was  entitled  to  the  legacy.  But 
that  was  merely  calling  a  person  his  "  wife  "  by  antici-[337]-pation,  who  was  other- 
wise particularly  designated  by  him.  But  where  you  say  "  wife  "  simpl}',  you  mean 
lawful  wife.  So  in  Dot-  il.  Gains  v.  }!ouse  (.5  C.  B.  422),  the  testator  devised  to  "my 
dear  wife  Caroline,"  and  she  took  though  not  his  wife.  They  cited  also  on  this 
point  IVilkinson  v.  Adam  (1  Ves.  &  Beam.  422,  465;  12  Price,  470);  Dover  \.  Ahx- 
amler  (2  Hare,  275) ;  (Hies  v.  Giles  (1  Keen,  685) ;  In  re  Davenport's  Trust  (1  Smale  \' 
G.  126). 

On  the  question  of  the  construction  of  "  my  children  hereafter  to  be  born,"  they 
cited  h'ai/ki/  v.  Snelham  (1  Sim.  iV:  Stu.  78  ;  5  Ves.  534,  n.) ;  Arnold  v.  Preston  (18  A'es. 
288) ;  2  Jarman  on  Wills  (p.  197  (2d.  edit.) ). 

Mr.  R.  Palmer  and  Mr.  Fischer,  for  Susan  Broom  and  Richard  her  son.  The  lady 
called  by  the  testator  "  my  wife,"  could  take  by  that  description  ;  Garra'.t  v.  Nihhrk 
(1  Russ.  &  Myl.  629);  Srhloss  \.  Stiehel  (G  Sim.  1).  As  to  the  children,  whatever 
might  be  the  construction  as  to  the  children  not  in  esse,  the  child  of  which  this  lady 
was  enceinte  at  the  date  of  the  will,  and  who  was  born  two  days  aftei'wards,  is  clearly 
entitled  to  take  ;  Gabh  v.  Prendergast  (1  Kay  &  J.  439) ;  Earle  v.  Wilson  (\1  Ves.  528)"; 
Gordon  v.  Gordon  (1  Mer.  141,  145,  152);  Evans  v.  Massey  (8  Price,  22,  31) ;  Dover  v. 
Alexander  (2  Hare,  275);  In  re  Connor  (2  Jones  &  Lat.  456);  Mortimer  v.  JFest 
(3  Russ.  370). 

The  Master  of  the  Rolls.  I  entertain  no  doubt  that  when  the  testator  gave 
certain  property  "  to  my  wife,"  he  considered  that  [338]  there  was  some  person  who 
could  take  under  that  designation.  He  could  not  be  referring  to  any  future  wife  he 
might  marry,  for  a  subsequent  marriage  would  revoke  the  will.  Then  it  appears 
from  the  evidence  that  he  had  gone  through  the  ceremonv  of  marriage  with  the  sister 
of  his  deceased  wife,  whom  he  could  not  legally  marry,  but  that  he  called  her  his  wife, 
and  treated  her  as  such.  I  consider  that  there  is  a  good  designation  of  her,  and  that 
it  is  the  same  as  if  he  had  called  her  Susan  Broom  ;  I  am  of  opinion  that  she  takes 
under  the  becjuest.  I  alluded,  in  the  course  of  the  argument,  to  what  not 
unfrequently  happens  of  a  man  calling  a  child  "my  little  wife,"  in  which  case  the 
child  would,  undoubtedly,  take  a  legacy  under  that  designation,  provided  the  testator 
left  no  wife.  I  think  that  Susan  Broom  takes  a  life  interest  under  this  will  in  the 
property. 

Upon  the  question  as  to  the  gift  to  the  children,  I  wish  to  hear  a  reply. 

Mr.  Lloyd,  in  reply. 

The  M.\ster  of  the  Rolls  reserved  judgment. 

March  17.  The  M.-\ster  of  the  Rolls  [Sir  John  Rorailly].  The  point  in  this 
special  case  on  which  I  reserved  my  judgment  is  the  second  qtiestion,  as  to  the  true 
construction  to  be  placed  on  the  words  in  the  will  of  the  testator  which  refer  to  "  his 
children  thereafter  to  be  born."  The  facts  are  very  simple  :  in  May  1851  the 
testator  performed  the  ceremony  of  marriage  with  a  sister  of  his  deceased  wife.     On 
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the  IGth  of  March  [339]  1S52,  when  she  was  in  a  far-advanced  state  of  pregnancy, 
in  fact  only  two  days  before  the  birth  of  a  son,  he  made  his  will ;  by  it  he  gave  some 
specific  legacies  and  subject  thereto  he  gave  all  his  real  and  personal  property  to 
trustees,  in  trust  "  to  convert  and  invest  and  pay  the  dividends  half-yearly  to  my 
wife  during  her  life  for  her  sole  and  separate  use,  and  after  her  decease  "  in  trust  "  for 
all  and  ever\'  my  children  hereafter  to  be  born." 

At  the  time  of  the  argument,  I  expressed  my  clear  opinion  that  the  words  "  my 
wife  '  were  a  dt'sujnatin  jx'ramKc  of  the  lady  with  whom  he  was  li\'ing  as  his  wife,  and 
with  whom  he  had  gone  through  the  ceremony  of  marriage. 

But  a  greater  difficulty  arises  as  to  the  words  "my  children  hereafter  to  be  born." 
It  is  ijuite  settled  that  a  bequest  cannot  be  made  by  a  man  to  his  future  illegitimate 
children,  for  they  can  have  acijuired  no  title  by  repute.  It  is  not  necessary  to 
consider  whether  a  gift  to  the  illegitimate  children  of  a  woman  is  valid  :  that  has 
never  been  determined. 

It  is  also  clear  that  illegitimate  children  cannot  take  under  a  gift  to  children, 
unless  it  be  quite  clear,  on  the  face  of  the  gift,  that  legitimate  children  never  could 
have  taken  under  the  gift.  This,  it  is  obvious,  is  not  the  case  here  ;  the  gift  is  to 
"  my  children  hereafter  to  be  born,"  this  would  obviously  include  the  children  he 
might  have  by  any  subseciuent  marriage. 

But  it  is  contended  that  this  is  a  designation  of  the  child  then  about  to  be  born, 
and  it  is  undoubtedly  true  that  a  child  in  venire  sa  mere  may  acquire  a  name  by  [340] 
reputation,  although  illegitimate.  But,  with  much  regret,  I  have  found  myself 
obliged  to  come  to  the  conclusion  that  this  is  not  such  a  description  of  this  child  then 
about  to  be  born  as  will  enable  it  to  take.  I  look  in  vain  to  find  any  woixls  which 
point  out  an  express  description  of  such  child.  If  I  found  any  words  in  the  will 
importing  a  child  then  in  esse  or  about  to  be  born,  I  should  be  able  to  say  that  this 
was  a  description  of  the  child  ;  this  is  not  so,  and  there  are  no  words  in  the  will  which 
point  to  this  particidar  child,  it  is  nothing  more  than  the  description  of  a  cla.ss.  It 
is  true  that  if  this  had  been  the  case  of  a  valid  marriage  and  a  legitimate  child,  those 
words  would  include  the  child  in  existence,  and  thence  it  is  argued  that  it  will  include 
the  illegitimate  child  in  existence  when  the  will  was  made.  But  the  objection  to  this 
is  :  that  the  legitimate  child,  in  the  case  supposed,  would  take  only  as  one  of  a  class, 
and  that  if  the  illegitimate  child  takes  l)y  analogy  to  that  rule,  he  must  also  take  as 
one  of  a  class,  but  the  class  of  which  he  is  to  form  one  is  "  my  children  hereafter  to 
be  born,"  which  extends  only  to  legitimate  children  and  excludes  illegitimate. 

It  is  with  much  regret,  therefore,  that  entertaining  no  doubt  of  what  the  real 
intention  of  the  testator  was,  I  feel  myself  bound  to  come  to  the  conclusion  that  he 
has  not  expressed  that  intention  iti  such  a  way,  as,  having  regard  to  the  rules  of  law, 
relative  to  illegitimate  children,  this  Court  can  give  effect  to. 

I  do  not  proceed  upon  Bark  v.  ITilson  (17  Ves.  528),  or  found  my  judgment  upon 
that  case,  but  solely  on  the  ground  that  there  has  not  been  a  sufficient  description  of 
the  [341]  child  in  existence,  except  as  one  of  a  class,  from  which  he  would  be,  by  law, 
excluded. 

1  will  therefore  answer  the  second  question  accordingly  ;  the  first  I  disposed  of  at 
the  hearing,  viz.,  that  the  word  "  uiunarried  "  meant  "discovert." 

Note. — Some  of  the  I)efendants  appealed  to  the  Lords  Justices  as  to  the 
construction  of  the  word  "unmarried."  Their  Lordships,  on  the  2 1st  July  1856, 
dismissed  the  appeal  with  costs. 

[341]     TiiuM.v.s  V.  Tiio.M.\s.     /•','/-.  IS,  1856. 

[S.  C.  25.  L.  J.  Ch.  391  ;  4  W.  K.  .•U5.] 

A  mortgagee  may  tack  simple  contract  debts  to  his  moitgage  as  against  the  heir  where 
the  property  descended  is  assets  in  his  hands  for  payment  of  simple  contract  debts, 
and  consequently  since  the  stat.  .3  »V-  i  M'ill.  4,  c.  104,  a  mortgagee  of  freeholds 
may  tack  his  simple  contract  debt  as  against  the  heir. 
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In  1848  Morgan  Thomas  demised  certain  hereditaments  to  the  Phiintiff,  .lacob 
Thomas,  for  a  term  of  500  years,  by  way  of  mortgage,  to  secure  the  sum  of  £80  lent 
to  him  by  the  Thiintiff.  Subseijuently,  the  Plaintitt"  aflvanced  to  the  mortgagor  sums 
amounting  in  all  to  .£38  without  taking  any  security.  The  mortgagor  had  commenced 
building  two  new  houses  on  the  premises,  but  died  before  completing  them,  and  after 
his  death  the  Plaintiff  laid  out  £36,  lis.  2d.  in  completing. 

The  mortgagor  died  in  1850  intestate,  leaving  the  Defendant  John  Thomas,  an 
infant,  his  heir  at  law. 

The  Plaintiff  filed  his  bill  for  foreclosure,  praying  an  account  of  what  was  due  for 
principal  and  interest  on  the  mortgage,  and  in  respect  of  the  advances,  and  the  sums 
expended  in  completing  the  premises. 

The  cause  came  on  to  be  heard  on  motion  for  a  decree. 

[342]  Mr.  Wickens,  for  the  Plaintiff.  The  Plaintiff  is  entitled,  as  against  the  heir, 
to  tack  his  .simple  contract  debt  to  his  mortgage,  and  be  paid  both  upon  a  redemption. 
It  was  decided  in  ItoJf>-  v.  Chesin  (20  Beav.  610),  "That  since  the  3  .fc  4  Will.  4,  c. 
104,  a  mortgagee  of  copyholds  may  tack  a  simple  contract  debt  to  his  mortgage  debt, 
as  against  the  customary  heir  or  devisee,  but  not  as  against  specialt}^  creditors.  It 
seems  also  that  a  mortgagee  may  tack  a  simple  contract  debt  to  his  mortgage  debt 
as  against  the  heir,  devisee  or  e.xecutor,  wherever  the  equity  of  redemption  is  assets 
in  their  hands  for  payment  of  simple  contract  debts." 

This  <lecision  proceeded  on  Culciimn  v.  IVinrh  (1  P.  Wms.  775  ;  Prec.  Ch.  511),  and 
the  point  is  mentioned  in  5  Jarm.  Byth.  Conv.  (p.  440  (3d  edit.) ).  If  the  mortgagee 
of  a  chattel  real  can  tack  a  simple  contract  debt  against  the  executor,  it  would  be 
difficult  to  see  any  distinction  between  that  and  tacking  against  the  heir,  where  the 
descended  estate  is  liable  for  the  payment  of  the  simple  contract  debt.  In  I'lire  v. 
Fastnedge  (Ambl.  685),  it  was  held  that  the  executor  of  a  mortgagee,  who  had  advanced 
a  further  sum,  might,  if  the  lands  were  charged  with  or  devised  for  payment  of  debts, 
tack  as  against  the  heir  or  devisee  of  the  mortgagor.  Here  the  statute  makes  the 
lands  assets  for  payment  of  debts. 

Mr.  J.  H.  Taylor,  for  the  infant  heir,  objected  that  there  was  no  personal  repre- 
sentative of  the  mortgagor  before  the  Court,  and  there  might  be  personalty  enough 
for  payment  of  the  simple  contract  debts,  in  which  case  there  would  be  no  necessity 
for  tacking.  The  existence  of  a  simple  contract  debt  is  not  disputed  ;  it  is  proved ; 
but  [343]  this  is  an  attempt  to  make  the  heir  pay  it  instead  of  the  executor. 

Mr.  Wickens.  The  present  question  is  purely  between  the  mortgagor  and 
mortgagee. 

The  Ma.ster  of  the  Rolls  [Sir  John  Eomilly].  I  considered  the  point  carefully 
in  Uolfc  V.  CheMer  (20  Beav.  610),  and  was  of  opinion  that  the  judgment  in  Voh'inan  v. 
H'l/nch  (1  P.  Wms.  775;  Prec.  Ch.  511),  and  the  principle  there  laid  down  by  Lord 
Macclesfield  applied  to  cases  within  the  statute  3  it  4  Will.  4,  c.  104,  and  that  as  soon 
as  that  statute  made  real  estate  assets  in  the  hands  of  the  heir  for  payment  of  simple 
contract  debts  the  mortgagee  might  tack  against  the  heir.  I  will  again  look  at 
the  statute  and  the  authorities,  but  unless  I  state  a  change  of  my  opinion  I  will  so 
decide. 

The  case  was  not  mentioned  again. 


[344]     GiEBiNs  r.  T.WLOR.     March  19,  Jpril  18,  1856. 
[S.  C.  4  W.  E.  432.] 

A  testator,  who  died  in  1835,  directed  his  executors  and  trustees  (A  and  B.)  to  convert 
his  real  and  personal  estate,  and  after  paying  his  debts,  &c.,  to  invest  the  proceeds 
on  mortgage  of  freeholds,  i\:c.,  or  on  Government  securities.  A.  and  B.  deposited 
the  proceeds  in  a  bank,  at  interest,  in  their  joint  names.  A.  died  in  1842,  and  B. 
drew  out  the  balance  and  applied  it  to  his  own  use.  No  sufficient  reason  being 
shewn  for  retaining  the  money  in  the  bank,  it  was  held,  that  the  estate  of  A.  was 
liable  to  make  good  the  loss. 
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The  testator,  Thomas  Gibbins,  devised  and  bequeathed  to  George  Taylor  and 
Peter  Sharland,  their  heirs,  A:c.,  all  his  real  and  personal  estate,  upon  trust  to  sell,  and 
out  of  the  proceeds  to  pay  his  debts,  \(i.,  and  to  invest  the  residue  on  mortfjaye  of 
f'lri'holds,  cojM/holils  or  leaseholds,  or  mi  Gon'mimmt  siatritics,  and  to  pay  one-fifth  of  the 
interest,  &c.,  to  his  wife  for  life,  and  the  remainder  to  the  Plaintiff. 

The  testator  died  in  1835.  The  trustees  converted  the  personal  estate  and  part 
of  the  realty.  They  did  not,  however,  invest  the  produce,  but  placed  it,  as  received, 
in  their  joint  names  in  the  Devon  and  Cornwall  Bank,  where  the  balance,  from  time 
to  time,  not  required  for  payment  of  debts,  &c.,  remained  at  interest. 

Sharland,  the  principal  acting  trustee,  died  in  May  1842,  at  which  time  the  balance 
at  the  bankers  amounted  to  £462,  9s.  7d.  After  his  death,  and  in  l)ecember  1842, 
Taylor,  the  surviving  trustee,  drew  the  whole  of  the  trust  fund  out  of  the  bank  and 
applied  it  to  his  own  use. 

In  1846  the  Plaintiffs,  who  were  then  infants,  instituted  this  suit  for  an  account 
and  a  declaration  that  the  estate  of  Sharland  was  liable,  together  with  Taylor,  to  make 
good  the  sum  drawn  out  of  the  bank  by  Taylor. 

[345]  In  July  1846  Taylor  was  ordered  to  pay  into  Court  the  money  drawn  out 
of  the  bank,  but  he  made  default,  and  an  attachment  issued  in  January-  18.54. 

In  June  18.o4  the  common  decree  was  made  to  take  the  accounts,  and  the  cause 
now  came  on  for  further  consideration. 

Mr.  Lloyd  and  Mr.  Karslake,  for  the  Plaintiffs,  contendetl  that  a  clear  breach  of 
trust  had  been  committed  by  both  trustees,  in  allowing  the  money  to  remain  in  the 
bank,  instead  of  investing  it,  as  directed  by  the  will.  That  Sharland  was  answerable 
for  all  the  con.sequences,  and  that  his  representatives  could  not  be  heard  to  .say,  that 
if  the  money  had  been  invested  on  Government  securities,  accoriling  to  the  trust, 
Taylor  could  as  easily  have  sold  out  the  stock  on  the  death  of  his  co-trustee  as  have 
drawn  the  money  out  of  the  bank.  That  the  estate  of  Sharland  was  therefore  liable, 
with  Taylor  to  replace  the  fund.  They  cited  Clouqh  v.  Bond  (3  Myl.  &  Cr.  490 ;  8 
Sim.  .594) ;  Bacon  v.  Clark  (3  Myl.  &  Cr.  294). 

Mr.  P''ollett  and  Mr.  C.  C.  Barber,  contra,  for  the  representatives  of  Sharland.  In 
June  18.54  (eight  vears  after  the  bill  was  filed),  the  common  decree  was  made,  to  take 
the  accounts,  and  nothing  was  reserxed  as  to  the  liability  of  Sharland  in  respect  of 
the  acts  of  his  co-trustee.  The  present  proceeding  is  not  to  compel  the  representatives 
of  Sharland  to  make  good  a  breach  of  trust  committed  by  him,  but  to  make  one 
e.xecutor  lialde  for  the  derastadt  of  another  ;  it  has  been  clearly  settled  that  one 
executor  is  not  answerable  for  the  de-[346]-faults  of  the  other.  They  cited  Lord. 
Shiphrook  v.  Lord  Ilincliiidirook  (11  Ves.  252). 

Mr.  K.  Palmer  and  Mr.  Bovill,  for  other  Defendants. 

The  Mastek  ok  the  Kolls  [Sir  John  Komilly].  As  the  case  stands,  I  think 
Sharland's  estate  bound,  but  I  will  allow  his  representatives  an  opportunity  of  shewing 
the  propriety  of  keeping  the  money  at  the  bank  ;  and  for  that  purpose  the  case  may 
stand  over. 

Jjml  8.  Sharland's  representatives  having  failed  to  shew  any  necessity  for  allow- 
ing the  money  to  remain  at  the  bankers,  and  asking  no  inquiries, 

The  M.vstek  ov  tile  Rolls  continued  of  the  same  opinion,  that  Sharland's  estate 
was  liable,  and  he  directed  his  representatives  to  pay  the  amount  with  interest  at  four 
per  cent. 

[347]    Samuel  v.  Ward.    Mat/  6,  8,  1856. 

[S.  G.  2  Jur.  (X.  S.)  962 ;  4  W.  K.  540.] 

A.  B.  settled  property  upon  himself  for  life,  with  remainder  to  his  children,  with 
power,  at  his  request,  to  aihance  any  part  thereof  in  his  lifetime.  Some  advances 
were  made  to  the  children  expressly  under  the  power,  besides  which,  on  the 
marriage  of  two  of  his  daughters,  A.  B.  advanced  to  them  certain  sums  out  of  his 
own  moneys,  but  there  was  no  evidence  of  an  intention  to  purchase  their  shares. 
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Held,  that  the  latter  advances  were  not  to  be  treated  as  a  satisfaction,  pro  tunto,  of 
the  daughters'  shares  under  the  settlement. 
Satisfaction  can  only  arise  where  the  person  who  makes  the  jiayment  is  himself  the 
party  bound  to  pay,  or  is  the  owner  of  the  estiite  charged  with  the  payment. 

On  the  22d  of  May  1824  William  Ward  and  his  eldest  son  David  conveyed  an 

inn  and  other  hereditaments  in  St.  Albans  to  the  PlaintitT  upon  trust  to  sell  and 
discharge  certain  costs  and  debts,  and  to  pay  to  the  settlor  £H70,  the  amount  of 
advances  made  by  him  to  three  of  his  children,  and  then  to  invest  the  residue  and 
pay  him  the  income  for  life,  and  after  his  decease,  to  pay  to  two  of  the  three  children 
(who  had  received  advances)  a  sum  sutKcient,  with  the  advances,  to  make  up  to  each 
£400,  and  to  pay  to  each  of  his  other  children  (four  in  number)  the  sum  of  £400,  and 
if  any  child  should  die  in  his  lifetime  the  issue  to  take  their  parents'  share.  And  he 
directed  that  the  residue  should  be  equally  divided  among  the  seven.  And  the  Plaintiff 
was  empowered,  with  the  consent  of  the  settlor,  to  advance  to  the  children  either  the 
whole  or  any  part  of  the  £400. 

Soon  after  the  date  of  the  trust  deed,  the  Plaintiff  paid  the  debts  and  the  £870 
advanced  by  the  settlor.  At  the  request  of  the  settlor,  the  Plaintiff  made  advances 
to  some  of  the  children  out  of  the  trust  funds. 

On  the  marriage  of  his  daughter  Mary  Toovey,  the  settlor  advanced  her  out  of 
his  own  money  a  sum  of  £70,  and  on  the  marriage  of  Elizabeth  Sell,  another  daughter, 
[348]  he  advanced  her  £200,  and  afterwards  £100.  There  was  no  evidence  of  his 
intention  with  these  sums  to  purchase  his  daughters'  shares  ^//w  lanto. 

Mrs.  Sell  died  in  the  settlor's  lifetime,  leaving  children,  but  Mrs.  Toovey  survived 
him. 

The  question  was  as  to  the  rights  of  Mrs.  Toovey  and  the  children  of  Mrs.  Sell. 

Mr.  Lloyd  and  Mrs.  F.  T.  White,  for  the  Plaintiff,  the  trustee. 

Mr.  W.  D.  Lewis,  for  the  executor  of  the  settlor,  contended  that  the  estate  of  the 
settlor  was  entitled  to  be  recouped  the  sums  advanced  out  of  his  own  moneys  to  his 
two  daughters  on  their  marriage.  That  the  advances  made  to  them  were  to  be  taken 
as  purchases  pro  tunto  of  their  respective  shares,  and  that  the  settlor  was  entitled  to 
stand  in  their  place  to  the  extent  of  these  advances  ;  Trimmer  v.  Btn/ne  (7  Ve.s.  508); 
Lloi/d  v.  Harvei/  (2  Kuss.  &  M.  310);  I'l/m  v.  Locki/er  (5  Myl.  &  Cr.  29);  Kirk  v. 
Eddowes  (3  Hare,  509);  Douglas  v.  Jl'iiles  (7  Hare,  318);  2  Sugd.  Pow.  (p.  226 
(6th  edit.)). 

Mr.  Hallett,  for  the  children  of  Mrs.  Sell,  contended  that  the  advances  made  by 
the  settlor  did  not  constitute  a  purchase  of  his  daughters'  shares,  but  merely  amounted 
to  gifts.  That  a  case  of  satisfaction  could  only  arise  when  the  party  advancing  the 
sum  was  also  the  party  bound  to  pay  the  share  or  possessing  the  estate  charged. 
That  such  was  not  the  case  here,  and,  moreover,  that  there  was  no  evidence  of  the 
settlor's  intention  to  become  a  puichaser  of  the  shares.  He  [349]  cited  I'lunkett  v. 
Lewis  (3  Hare,  316);  Douylus  v.  ll'Uks  (7  Hare,  318);  Farnham  v.  FhilU^Js  (2  Atk.  214); 
Jf'ooil  v.  Briant  (2  Atk.  521) ;  Chare  v.  Farrant  (18  Ves.  8) ;  Folkcs  v.  JVesttrn  (9  Yes. 
456) ;  Pitt  V.  Jackson  (2  Bro.  C.  C.  51). 

Mr.  Cracknall,  for  Mrs.  Toovev,  in  the  same  interest,  cited  Lee  v.  Head  (1  K.  &  J. 
620) ;  Noel  v.  Lord  IValsimiham  (2'Sim.  &  Stu.  99) ;  2  Sugd.  Pow.  (p.  226  (6th  edit.). 

The  M.vster  of  the  Roll.s  postponed  judgment. 

Mail  8.  The  M.\ster  of  the  Kolls  [Sir  John  Eomilly].  The  question  in  this 
case,  as  to  which  1  have  very  little  doubt,  is,  whether  certain  pa\'ments  made  by 
William  Ward,  the  settlor,  out  of  his  own  monej's,  to  two  of  his  daughters,  on  their 
marriage,  are  to  be  treated  as  a  satisfaction  pro  tanto  of  their  shares  under  the 
settlement,  or  as  putting  the  settlor  in  their  place  as  a  purchaser,  to  the  extent  of 
the  advances  of  their  interest  under  the  deed.  [His  Honor  stated  the  settlement  of 
1824.] 

On  the  marriage  of  her  daughters  Mrs.  Toovey  and  Mrs.  Sell,  the  settlor  made 
advances  to  them  out  of  his  own  money  ;  and  it  is  contended  on  behalf  of  his 
executor  that  these  advances  were  intended  as  a  payment,  by  way  of  anticipation,  of 
what  was  coming  to  them  under  the  settlement,  and  that  the  settlor  or  his  executor  is 
entitled  to  stand  in  their  place  to  that  extent.      I  do  not  think  that  this  is  established. 
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[350]  I  agree  with  Mr.  Hallett's  argument  that  this  is  not  a  case  of  satisfaction,  and 
that  the  satisfaction  can  only  arise  where  the  person  who  makes  the  payment  is  himself 
the  party  bound  to  pay,  or  is  the  owner  of  the  estate  charged  with  the  payment,  in 
which  case,  the  presumption  against  double  portions  leads  to  the  inference  that  the  party 
intended,  by  such  payment,  to  discbarge  himself  or  his  estate  from  the  liability.  Suppose 
the  case  of  an  uncle,  settling  certain  sums  on  his  nephews,  it  would  be  impossible  to 
maintain  that  their  father,  by  advancing  the  amounts,  without  any  understanding, 
would  become  entitled  to  stand  in  the  place  of  his  children  under  the  settlement. 
He  might,  of  course,  contract  to  purchase  their  shares,  but  in  the  absence  of  evidence 
of  such  an  agreement,  it  would  be  impossible  to  presume  one,  even  if  there  were  a 
correspondence  between  the  two  sums.  Here  there  is  no  evidence  of  any  intention  on 
the  part  of  the  settlor  to  become  a  purchaser  of  a  part  of  his  daughters'  shares,  and  to 
which  they  were  absolutely  entitled,  independent  of  their  father.  These  sums 
constituted  no  debt  from  him,  and  were  not  charged  on  any  property  of  his  ;  and, 
consequently,  the  character  of  these  advances  must  depend  upon  what  took  place  at 
the  time.  The  burden  of  proof  that  it  was  a  purchase,  is  on  the  settlor's  executor, 
and  no  such  proof  has  been  offered. 

I  think,  therefore,  that  the  daughters  or  their  children  are  entitled  to  retain 
the  sums  advanced,  and  also  to  receive  the  full  amount  of  their  shares  under  the 
settlement. 

[351]     Hope  r.  Hope.     J/«//  27,  1856. 

[For  previous  proceedings,  see  19  Beav.  237;  52  E.  R.  340  (with  note);  4  De  G. 
M.  &  G.  238  (with  note);  43  E.  E.  534  (with  note).  For  subsequent  proceedings, 
see  8  De  G.  M.  >t  G.  731  ;  44  ¥..  R.  572  (with  note).] 

Demurrer  overruled,  on  the  ground  that  the  bill  involved  questions  of  too  difficult  a 
nature  to  decide  on  demurrer. 

An  English  gentleman  married  a  French  lady  and  became  domiciled  in  France. 
Differences  arose  between  them,  and  they  entered  into  a  contract,  without  the 
intervention  of  trustees,  to  put  an  end  to  them.  It  was  in  the  French  language, 
and  was  executed  by  one  party  in  France  and  by  the  other  in  England,  and  was  to 
be  performed  partlj'  in  France  and  partly  in  England.  The  wife  filed  a  bill  for 
specific  performance  against  her  husband,  to  which  he  demurred.  The  demurrer 
was  overruled,  on  the  ground  that  the  application  of  the  French  law  was  not,  upon 
the  statements  in  the  bill,  excluded,  and  that  the  questions  of  international  law  were 
too  difficult  to  be  decided  on  demurrer. 

The  Court  will  not  decree  the  specific  performance  of  a  contract  unless  it  can  enforce 
the  whole  ;  but  the  difficulty  seems  to  be  removed  where  the  part  which  it  is 
impossible  to  enforce  has  already  been  performed. 

This  bill  was  filed  by  Mrs.  Hope,  by  a  next  friend,  against  her  husband,  Mr. 
Hope. 

It  stated  that  the  Plaintiff'  was  a  native  of  Franco,  and  was  married,  in  England, 
to  the  Defendant,  who  was  a  native  of  England,  but  subsequently  to  the  marriage 
the  Plaintiff  and  Defendant  became  doiidnleil  in  France,  and  lesided,  for  some  years, 
on  the  C^hiai  D'Onsay,  in  the  City  of  Paris,  where  their  five  children  were  born. 

That  disputes  had  arisen  between  them  in  1853,  and  that  the  Plaintiff  had 
commenced  proceedings  in  the  Consistory  Court  in  England  against  the  Defendant 
for  a  divorce. 

That  their  two  sons,  being  under  the  care  of  the  Plaintiff,  in  France,  a  suit  was 
instituted  in  this  Court,  in  the  name  of  the  children,  jjraying  that  the  Plaintiti'  might 
be  ordered  to  deliver  up  the  two  sons  to  their  father,  and  upon  motion  in  that  suit, 
the  Lord  Chan-[352]-cellor  had  ordered  that  the  Plaintifi' and  Defen<lant  shoulil  take 
all  such  steps  as  might  be  necessary  and  proper,  according  to  the  laws  of  France,  for 
causing  the  two  children  to  be  delivered  up  to  the  said  Adrian  John  Hope,  from 
which  order  the  Plaintiff  had  appealed  to  the  House  of  Lords.  The  Court  of  first 
instance  in  Paris,  in  L)ecember  1854,  directed  the  order  of  the  Lord  Chancellor  to  be 
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carried  into  execution,  and  the  Plaintitt"  appealed  also  from  that  order  to  the  Cour 
InipiTial. 

Before  the  appeals  had  been  heard,  a  compromise  was  agreed  upon  between  the 
Plaintiff  and  Defendant,  the  terms  of  which  were  in  writing,  and  were  signed  by  the 
Plaintiff  in  Paris  and  the  Defendant  in  London. 

The  agreement  was  in  the  French  language,  and  was  made  between  the  Defendant 
of  the  one  part,  and  the  Plaintiff  of  the  other,  and  the  following  is  a  translation  of 
such  agreement: — "By  a  judgment  ilelivered  by  the  Civil  Tribunal  of  the  Seine, 
dated  the  27th  of  December  lf!o4,  it  was  declared  that  there  should  be  executed  in 
France  a  judgment  of  the  Lord  Chancellor  of  England,  which  ordered  that  Mrs.  Hope 
should  be  bound  to  deliver  up  to  Mr.  Hope  the  two  sons,  issue  of  their  marriage, 
Messrs.  Adrian  Elias  and  Jean  Henry  Hope. 

"  Mrs.  Hope  has  appealed  against  this  order,  but,  for  the  purpose  of  putting  an 
end  to  these  painful  proceedings,  the  following  terms  have  been  entered  into  by  the 
parties : — 

"  1.  Mrs.  Hope  will  immediately  deliver  up  to  Mr.  Hope,  Mr.  Adrian  Elias  Hope  ; 
Mr.  Jean  Henry  Hope  will  remain  under  the  care  of  his  mother. 

[353]  "  2.  Mrs.  Hope  will  abandon  her  suit  for  a  divorce,  instituted  against  Mr. 
Hope  in  the  English  Courts,  and  for  that  purpose,  she  binds  herself  to  sign,  without 
delay,  all  such  deeds  and  documents  as  may  be  required. 

"  3.  Mrs.  Hope  undertakes  not  to  oppose  the  suit  for  a  divorce,  instituted  against 
her  by  Mr.  Hope  in  the  English  Courts,  but,  on  the  contrarj',  to  facilitate  the 
obtaining  such  divorce.  It  is  well  understood  that  Mrs.  Hope  shall  be  able  to  see  her 
children,  to  write  to  them  and  receive  letters  from  them. 

"  4.  Mr.  Hope  agrees  to  pay  in  F'rance,  to  Mrs.  Hope,  the  annual  sum  of  7."), 000 
francs — in  accordance  with  the  decision  of  the  Ecclesiastical  Court,  and  to  commence 
from  the  day  it  shall  cease,  to  be  paid — payable  quarterly  and  in  advance. 

"o.  Mr.  Hope  undertakes  to  pay,  Lst,  the  expenses  incurred  in  England  for  Mrs. 
Hope ;  and  2dly,  Mrs.  Hope's  debts  in  France,  but  on  condition  that  such  debts  shall 
not  exceed  the  sum  of  60,000  francs.  These  payments  to  be  made  by  the  hands  of  Mr. 
Hope's  agent. 

"  G.  With  regard  to  any  accounts  that  may  be  unsettled  between  Mr.  and  Mrs. 
Hope,  as  well  as  the  handing  over  to  Mrs.  Hope  of  any  articles  that  may  belong  to 
her,  the  parties  agree  to  leave  the  matter  to  be  settled  by  Messrs.  Paillet  and 
Duvergier,  whose  decision  shall  be  final. 

"  Executed  in  duplicate  by  the  parties,  for  Mrs.  Hope,  [354]  at  Paris,  the  20th 
day  of  March  18.5.5,  and  for  Mr.  Hope,  in  London,  the  21st  of  March  18.")"). 

(Signed)        "  Adri.\n  J.  Hope, 

"E.  M.  M.  Hope,  Countess  Rapp." 

The  Plaintiff  alleged  that  she  had,  on  her  part,  strictly  carried  the  agreement  into 
effect,  and  had  withdrawn  the  two  appeals,  and  delivered  over  the  two  children  to  the 
Defendant,  and  that  the  suit  instituted  by  the  Plaintiff"  in  the  Consistory  Court,  and 
a  responsive  allegation  of  the  Defendant  thereto,  had  been  both  dismissed  bj*  the 
decree  of  the  Court. 

The  bill  then  alleged  that  the  Defendant  had  refused  to  perform  his  part  of  the 
agreement,  neither  allowing  the  Plaintiff'  access  to  the  children  nor  paying  the  money, 
debts  or  expenses. 

The  bill  prayed — 1.  That  the  Defendant  might  specifically  perform  the  agreement, 
the  Plaintiff  being  willing  to  concur.  2.  That  the  Plaintiff  might  have  access  to  her 
children.  3.  That  the  Defendant  might  pay  the  annuity  and  secure  it,  and  also  pay 
the  debts,  e.xpenses  and  costs  payable  under  the  agreement. 

To  this  bill  the  Defendant  put  in  a  general  demurrer. 

Mr.  R.  Palmer,  Mr.  Kenyon  and  Mr.  Amphlett,  in  support  of  the  demurrer.  This 
is  an  English  agreement,  to  be  determined  by  the  Engli-sh  law  ;  the  allegation  that 
the  Plaintiff  and  the  Defendant  became  domiciled  in  France,  and  resided  for  some 
years  in  Paris,  where  their  two  children  were  born,  does  not  make  it  a  French  con- 
tract. It  is  stated  to  have  been  [355]  executed  on  the  part  of  Mr.  Hope,  in  England, 
and  it  would  be  extremely  difficult,  ujDon  these  averments,  to  sustain  the  proposition 
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that  it  is  to  be  treated  as  a  French  agreement.  But  if  it  were  really  a  French  con- 
tract, the  bill  would  be  defective  in  not  having  stated  its  effect  according  to  the  law 
of  France. 

[T}iE  Master  of  the  Rolls.  I  think  it  would  be  difficult  upon  the  facts  alleged 
in  the  bill  to  say  that  the  effect  of  the  French  law  upon  this  agreement  between  the 
husband  and  wife  must  necessarily  be  excluded.  This  bill  alleges  that  they  became 
domiciled  in  France  ;  that  the  agreement  was  in  the  French  language  ;  that  one  part 
of  the  consideration  for  the  agreement  was  the  abandonment  of  the  French  suit,  and 
a  most  material  part  of  it  was  to  be  performed  in  Paris,  and  which,  according  to  this 
bill,  has  been  already  performed,  namely,  the  delivery  up  of  the  children.] 

There  is  no  allegation  on  the  pleadings  that  this  is  a  French  contract,  nor  are  the 
facts  stated  in  the  bill  sufficient  to  make  it  a  French  contract.  If  anything  special  in 
the  law  of  France  be  the  foundation  of  the  Plaintiff's  equity,  it  ought  to  have  been 
distinctly  alleged  ;  for  if  a  party  relies  on  foreign  law  to  give  validity  to  or  to  interpret 
any  documents,  he  must  allege  that  law  as  a  fact,  and  prove  it  as  any  other  fact.  But 
here  there  is  no  allegation  that  this  document  ought  to  be  construed  according  to  the 
French  law,  nor  is  there  any  allegation  as  to  what  the  French  law  is  upon  the  subject. 
Some  things  were  to  be  done  in  Paris  and  some  in  England.  Mrs.  Hope  was  to 
abandon  her  suit  for  a  divorce  in  the  English  Courts,  and  was  to  facilitate  the 
husliand's  suit  for  a  divorce  here  ;  the  Plaintiff  also  allegeii  that  one,  at  least,  of  the 
parties  executed  the  contract  in  England  ;  these  facts  make  it  priiiid  facie  an  [356] 
English  contract.  The  lex  loci  contraciuf:  always  governs  the  contract,  unless  that  rule 
be  varied  by  the  circumstance  that  the  contract  is  made  in  one  place,  but  is  to  be 
performed  in  another  ;  there  the  contract  may  be  governed  by  the  law  of  the  place 
where  it  is  to  be  performed.  But  that  rule  has  never  been  applied,  and  cainiot  be 
applied  to  a  contract  which  contains  various  terms,  some  of  which  are  to  be  performed 
in  one  place  and  some  in  another  ;  consequently,  this  contract  must  be  construed  as 
an  English  contract,  and  taking  it  as  an  English  contract,  it  is  bad  on  several  distinct 
grounds. 

This  Court  has  never  been  asked  specifically  to  perform  any  such  a  contract  as 
that  alleged  by  the  present  bill,  which  is  one  which  cannot  be  enforced.  In  the  first 
place,  it  is  made  between  parties,  who,  being  husband  and  wife,  are  incapable  of  con- 
tracting directly  with  each  other.  Secondly,  there  is  a  total  absence  of  consideration 
on  the  part  of  the  Plaintiff  necessary  to  support  an  executory  contract.  Thirdly, 
parts  of  it  are  contrary  to  law  and  pulilic  policy,  and  cannot  be  enforced  ;  and  lastly, 
as  there  are  parts  which  the  Court  will  not  decree  to  be  specifically  performed,  and 
the  agreement  being  such  that  it  cannot  lie  enforced  in  its  integrity,  it  cannot  be 
specifically  performed  partially. 

First,  there  is  no  valid  contract.  The  law  upon  the  subject  of  deeds  and  agree- 
ments for  a  separation  between  husband  and  wife  is  this  :  the  Court  considers  that 
these  documents,  if  entered  into  between  competent  parties  and  for  a  sufficient  con- 
sideration, and  in  such  a  manner  as  to  constitute  a  binding  contract,  may  be  the 
subject  of  specific  performance  ;  they  stand  exactly  on  the  same  footing  as  any  other 
voluntary  deeds,  executeil  and  executory,  and  will  receive  precisely  the  same  degree 
of  as.sistance.  But  in  every  case  in  which  [357]  this  Court  decrees  the  specific 
performance  of  an  executory  instrument,  there  mu.st  be  a  valid  contract  entered  into 
between  parties  capable  of  contracting,  and  a  good  and  valuable  consideration  for 
that  contract.  The  contract  here  alleged  is  at  variance  with  both  these  conditions ; 
first  of  all,  is  there  any  contract  between  parties  cajMible  of  contracting  I  There  is 
none.  It  is  a  contract  between  husband  and  wife,  without  the  intervention  of  any 
third  party,  who  can  be  taken  to  have  been  the  contracting  medium  for  the  perform- 
ance of  the  agreement  on  the  part  of  the  femf  cmrrt.  It  is  perfectly  clear  that  in 
Elngland  there  must  be  the  intervention  of  a  third  party,  in  order  to  produce  a  valid 
contract,  inasmuch  as  between  the  husband  and  wife  alone  (unless  the  wife  has  a 
separate  estate,  which  is  made  the  basis  of  her  contract),  there  is,  on  the  part  of  the 
wife,  an  absolute  incapacity  to  contract  with  anyone,  and  therefore  in  all  ca.ses  in  which 
the  Court  has  specifically  performed  agreements  in  the  nature  of  separation  deeds, 
there  have  licen,  besides  the  husband  and  wife,  other  per.sons,  who,  as  trustees,  con- 
tract on  the  part  of  the  wife,  and,  on  the  other  hand,  take  covenants  from  the  husband 
for  her  bene^t. 
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Secondly,  there  is  a  total  absence  of  the  necessary  consideration  for  the  contract. 
No  stipulation  on  the  part  of  the  Plaintifl'is  binding  on  her.  As  to  her  agreement  to 
abandon  the  legal  proceedings  instituted  liy  her,  she,  no  doubt,  is  "capable  of 
abandoning  the  suit  for  a  divorce,  but  she  is  incapable  of  binding  herself  to  do  so,  or 
not  to  sue  again  or  not  to  obtain  a  divorce.  It  is,  therefore,  perfectly  clear  that  no 
consideration  can  How  from  a  wife  to  a  hnsl)and,  by  means  of  the  pi-oniise  to  abandon 
suits  iiistiluted  by  her,  inasmuch  as  she  is  not  capalilo  of  contracting  with  her 
husband,  and  is  not  bound  by  any  such  promise.  [358]  Again,  this  bill  shews  that 
the  Lord  Chancellor  made  an  adverse  order  on  Mr.  and  >Irs.  Hope  in  the  suit  of 
their  children,  and  which  was  necessarily  made  for  the  interests  of  the  children  alone. 
That  litigation  cannot  by  possibility  be  made  a  consideration  for  a  compromise  as 
between  Mr.  and  Mrs.  Hope,  for  both  of  them  are  equally  bound  to  obey  the 
order. 

Thirdly,  this  Court  never  enforces  an  agreement  which  is  contrary  to  the  law,  or 
is  repugnant  to  public  policy,  and  this  agreement  comes  within  that  principle.  By 
the  hrst  article  the  husband  and  wife,  who  are  boun<l  by  the  order  of  this  Court, 
as  to  the  custody  of  their  sons,  contract  between  themselves  to  disobey  it,  and 
to  divide  the  two  son.s,  so  as  to  place  them  in  a  custody  difi'erent  to  that  which  the 
Lord  Chancellor  has  ordered.  This  article  of  the  agreement  is  therefore  diametiically 
contrary  to  the  duty  and  obligation  imposed  on  the  parties  by  the  existing  order  of 
the  Lord  Chancellor.  Ne.xt,  Mrs.  Hope  agrees  to  abandon  her  suit  for  a  divorce, 
instituted  against  Mr.  Hope  in  the  English  Courts,  and  for  that  purpose  she  binds 
herself  to  sign,  without  delay,  all  such  deeds  and  documents  as  may  bo  required.  By 
the  third,  Mrs.  Hope  undertakes  not  to  oppose  the  suit  for  a  divorce,  instituted  against 
her  by  Mr.  Hope,  in  the  English  Courts,  but,  on  the  contrary,  to  facilitate  the 
obtaining  such  divorce.  Now,  no  one  can  doubt  that  the  object  of  obtaining  a  divorce 
in  the  Ecclesiastical  Court  in  such  a  case  is  to  be  able  to  go  to  Parliament  to  obtain  a 
divorce  a  vinculo  malriimmii.  The  House  of  Lords,  in  such  cases,  requires  to  be  satisfied 
that  there  is  no  collusion  in  the  proceeding  in  the  Ecclesiastical  Court,  and  if  these 
documents  were  before  it,  the  divorce  bill  would  be  at  once  rejected.  Any  collusive 
agreement  between  husband  and  wife, for  the  purpose  of  obtaining  a  di voice,  [359]  is  an 
agreement  opposed  to  the  policy  of  the  law  and  is  a  fraud  on  the  law,  and  even  if  a  divorce 
were  obtained  by  means  of  or  in  consequence  of  any  such  agreement,  the  proof  of  that 
collusion,  in  any  other  collateral  proceeding,  would  absolutely  invalidate  the  sentence 
of  divorce  itself.  That  was  decided  in  The  Duchess  of  Kingstaii's  case  (20  State  Trials, 
p.  355  ;  2  Smith's  Lead.  Cas.  424) ;  and  in  Harrison  v.  2'he  Mayor,  dr.,  of  Southampton 
(4  De  G.  M.  &  G.  137),  and  other  cases.  If,  therefore,  this  Court  were  to  compel 
these  parties  to  execute  a  deed  containing  such  a  stipulation,  it  would  be  directly 
opposed  to  the  policy  and  spirit  of  the  law.  This  is  a  collusive  contract  between  the 
parties,  to  obtain  from  a  Court  of  competent  jurisdiction  a  judgment  for  which  there 
is  in  fact  no  suthcient  ground.  Besides  this,  the  bill  alleges  that  the  Ecclesiastical 
Court  has  dismissed  the  proceedings  and  so  refused  the  divorce,  and  there  being  no 
allegation  to  the  contrary,  it  must  be  taken  as  the  admitted  truth  that  there  was  no 
ground  for  a  divorce. 

Fourthly,  this  being  a  suit  for  the  specific  performance  of  a  contract  the  question 
is,  whether  it  be  possible  for  the  Court  to  decree  specific  performance  of  the  whole  of 
it,  for  if  any  part  of  the  contract  be  opposed  to  the  policy  of  the  law,  or  of  such  a 
nature  that  it  cannot  be  enforced,  this  Court  will  refuse  to  interfere  by  executing  the 
agreement  in  part  only.  The  present  contract  (as  has  been  already  shewn)  contains 
provisions  contrary  to  public  policy,  and  besides  it  contains  stipulations  which  this 
Court  cannot  enforce  or  order  to  be  performed.  How  can  it  restrain  or  interfere  with 
the  proceedings  in  the  Ecclesiastical  Court.  By  the  second  and  third  articles  of  the 
contract,  Mrs.  Hope  contracted  [360]  to  abandon  her  suit  for  a  divorce  :  can  the 
Court  enforce  that  contract  on  the  part  of  Mrs.  Hope  ?  In  the  third  article  she  under- 
takes not  to  oppose  but  to  facilitate  the  divorce  of  Mr.  Hope.  How  can  the  Court 
interpose  and  enforce  that  term  of  the  contract  as  against  Mr.  Hope  ?  Lord  St. 
Leonards  said  that  he  would  not  enforce  a  contract  against  one  party  unless  he  saw 
his  way  to  enforce  it  against  the  other.  In  Gerrais  v.  Edwards  (2  Dr.  &  War.  80), 
it  was  held  that  this  Court  will  not  interfere  to  compel  the  specific  performance  of  an 
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agreement,  unless  it  can  itself  execute  the  whole  contract  in  the  terms  specifically 
agreed  upon.  The  authoritj'  of  irihon  v.  Jl'ilsim  (1  H.  of  L.  Cas.  538;  5  H.  of  L. 
Cas.  40)  seems  to  have  been  since  doubted  in  the  House  of  Lords  by  two  noble 
lords  who  were  not  present  at  the  delivery  of  that- judgment.  The  Vice-Chancellor's 
decree  extended  to  an  injunction  against  the  husband  taking  any  proceedings  in  the 
Ecclesiastical  Court  for  restitution  of  conjugal  rights. 

[The  Solicitok-(tENEK.\l.  That  was  not  so  :  having  a  most  intimate  knowledge 
of  that  case  from  having  been  in  it,  I  can  say  that  the  injunction  was  obtained  on  a 
very  different  ground  from  that.  The  husband  was  proceeding  in  the  Ecclesiastical 
Court  to  compel  his  wife  to  prosecute  her  suit  for  nullity  of  marriage,  which,  if  he 
could  have  been  allowed  to  have  done,  he  would  have  compelled  her  to  annul  the 
very  agreement  he  had  entered  into,  and  which  provided  that  no  proceedings  in  the 
Ecclesiastical  Courts  should  be  taken,  and  therefore  this  Court  said,  "  There  being 
a  suit  here  to  enforce  that  agreement,  you  shall  not  be  permitted  to  compel  your 
wife  to  go  on  with  a  proceeding  which  will  have  the  effect  of  destroying  that 
agreement."] 

[361]  ^^ith  respect  to  the  claim  of  the  Plaintiff  of  access  to  her  children,  that  is 
provided  for  l)y  the  order  in  the  other  suit,  which  the  Plaintiff'  maj'  enforce. 

Ilarrisan  v.  The  Mat/or,  <ty-.,  of  Southampton  (4  De  G.  M.  &  G.  137);  Fit'.er  v.  Fitvn- 
(i  Atk.  511);  Guth  v.' Guth  (3  Bro.  C.  C.  614);  Lord  Si.  John  v.  Ladi/  St.  John  (11 
\'es.  526) ;  The  Earl  of  JFestmeath  v.  The  Countess  of  Jrestmeath  (Jac.  126) ;  IForrall  v. 
Jacob  (3  Mer.  268) ;  Elworthy  v.  Bird  (2  Sim.  it  Stu.  372)  ;  Jfihrn  v.  Wilson  (1  H.  of 
L.  Cas.  538;  5  H.  of  L.  Cas.  40);  Sanders  v.  Rorhvaii  (16  Beav.  207);  Hills  v.  Croll 
(2  Phill.  60)  ;  Lumkii  v.  Jraiiner  (1  De  G.  M.  &  G.  604) ;  Gervais  v.  Edwards  (2  Dru. 
iV;  War.  80) ;  2  Koper.  Husb.'and  Wife  (p.  295  (2d  edit.)) ;  Jodrell  v.  JmlreU  (14  Beav. 
397),  were  cited. 

The  Solicitor-General  (Sir  K.  Bethell)  and  Mr.  T.  H.  Terrell  were  not  called 
on  to  support  the  bill. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  I  must 
overrule  this  demurrer.  I  do  not  mean  to  express  any  opinion  upon  the  merits  of 
the  case  ;  all  I  mean  to  observe  upon  are  the  facts  stated  in  the  bill. 

The  general  state  of  the  case,  as  it  appears  upon  this  bill,  is  this  :  Mr.  Hope,  an 
l'"-nglish  gentleman,  married  Mrs.  Hope,  a  French  lady.  They  resided  in  Paris,  and 
had  five  children.  Differences  arose  between  them,  in  consequence  of  which  pro- 
ceedings were  instituted,  both  with  regaid  to  the  marriage  and  with  respect  to  the 
[362]  custody  of  the  children.  Respecting  the  custody  of  the  children,  the  Lord 
Chancellor  ordered  them  to  be  delivered  up  to  the  father.  The  children  were  at 
that  lime  in  Paris,  in  the  care  of  the  mother,  and  it  was  therefore  impossible  to  enforce 
tile  order  of  the  Lord  Chancellor,  except  l)y  means  of  the  instrumentality  of  the 
French  Court  upon  that  subject.  Steps  were  accordingly  taken  to  get  the  French 
Court  to  enforce  the  order  of  the  English  Court,  thereupon  there  being  an  appeal  upon 
that  subject,  the  husband  and  wife  entered  into  a  contract  to  settle  all  their  differ- 
ences. This  contract,  which  is  set  out  in  the  bill,  was  in  the  French  language,  it 
was  executed  by  Mr.  Hope  in  London,  and  by  Mrs.  Hope  in  Paris  in  March  1855, 
and  if  carried  into  effect  it  would  put  an  end  to  all  disputes  between  them  for  the 
future. 

The  first  thing  I  ha\e  to  consider  is  this,  whether,  in  that  state  of  things, 
assuming  the  principle  of  this  Court  to  lie  that  on  demurrer  you  must  take  every- 
thing most  strongly  against  the  pleader,  the  pleader  must  lie  held  to  have  excluded 
all  foreign  law  on  the  subject.  I  am  of  opinion  that  he  has  not,  and  that  it  is  jwssible 
that  he  may  be  entitled  to  shew,  at  the  hearing,  that  this  contract  is  not  executory  in 
this  sense,  that  it  is  to  be  followed  by  any  deed  hereafter  to  be  executed  ;  and  that 
it  is  by  itself  in  the  nature  of  a  deed  by  specialty  as  much  as  if  it  were  under  seal ; 
and  that  the  foreign  Courts  would  carry  that  into  effect  as  it  stands,  treating  it 
exactly  in  the  same  manner  as  we  should  treat  it  if  it  were  an  actual  deed.  Upon 
these  pleadings,  taking  them  as  strongly  as  they  can  be  taken  against  the  Plaintiff, 
I  see  nothing  to  exclude  the  contention  that  there  is  a  perfectly  good  consideration 
for  this  deed  acconh'ng  to  the  French  law.  It  is  true  that,  according  to  the  English 
law,  it  may  be   necessary  to  have  a  [363]  trustee  interposed  to  covenant   for  the 
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purpose  of  indeniiiifyiiig  the  husband  against  the  wife's  debts,  but  I  see  nothing  to 
shew  me  that  the  Plaintiff  may  not  be  at  liberty  to  satisfy  the  Court,  that  in  France, 
tipon  a  separation  under  a  deed  of  this  description,  the  indemnity  to  the  husband 
would  be  complete  ;  and  that  the  creditors  of  the  wife  would  not  be  able  in  France 
or  in  England  to  sue  the  husband  for  any  debts  contracteil  by  her.  If  that  be 
so,  the  interposition  of  a  trustee  would  not  be  necessary.  I  do  not  mean  to  express 
any  oi)iiiioii  upon  this  point,  except  to  say  that  this  view  of  their  rights  under 
the  contract  docs  not  appear  to  me  to  be  excluded.  Judging  of  it  from  the  state- 
ments contained  in  this  bill  it  appears  to  me  to  be  a  question  which  might  properly 
be  argued  at  the  hearing  of  this  cause,  and  one  too  ditticult  to  be  decided  upon 
demurrer,  upon  the  present  allegations,  whether  the  contract  is  to  be  controlled  by 
the  French  law  or  by  the  English  law,  having  regard  to  the  equal  balance  which 
there  is  of  the  matters  being  partly  French  and  partly  English,  one  part  being  French 
and  the  other  part  being  English,  and  the  contract  being  executed  by  one  party  in 
Paris  and  by  the  other  party  in  London.  This  point  I  should  not  be  disposed  to 
decide  upon  demurrer,  but  think  that  it  ought  to  receive  grave  considei'ation  after  the 
facts  have  been  properly  ascertained,  and  when  it  is  decided  by  the  law  of  which 
country  this  contract  is  to  be  governed. 

But,  assuming  it  to  be  entirely  an  English  contract,  I  fully  admit  the  doctrine 
which  is  stated  that  the  Court  will  not  enforce  a  contract  in  part  unless  it  can  enforce 
the  whole,  and  I  also  admit  that  there  is  much  of  this  contract  which  could  not  be 
enfoiced.  F'or  instance,  it  would  have  been  impossible  for  this  Court  to  have  enforced 
the  delivery  up  of  the  child  to  Mr.  Hope,  the  [364]  child  being  abroad.  It  is  true,  if 
it  had  been  in  this  country,  this  Court  might  have  been  able  to  do  so.  Again,  it 
could  not  enforce  that  part  of  it  by  which  Mrs.  Hope  undertakes  not  to  oppose  the 
divorce  suit  adversely  in  the  English  Courts,  and  to  do  everything  to  facilitate  such 
divorce.  But  agreeing  to  all  those  propositions,  and  particularly  to  the  decision  of 
Hills  V.  Crolls  (2  Phill.  60),  and  those  other  cases  of  which  I  think  the  case  of  Mr. 
Price's  Reports  (Cladv  v.  Price,  2  Wilson,  C.  C.  157)  was  the  original  instance,  that 
this  Court  will  not  enforce  one  part  of  a  contract  where  it  finds  itself  unable  to  enforce 
the  other  part  of  it,  the  case  is  very  different  where  that  part  of  the  contract  which 
this  Court  cannot  enforce  has  been  already  performed  by  the  party  on  whom  that 
duty  lay.  In  Mr.  Price's  case  he  had  entered  into  a  contract  with  a  bookseller  to 
compose  and  write  the  reports  of  cases  in  the  Court  of  Exche(|uer  in  consideration  of 
a  certain  price  to  be  paid  by  the  bookseller.  The  Court  would  not  enforce  that 
contract  against  Mr.  Price,  saying  "  how  can  we  do  it,  and  by  what  means  can  we 
make  him  write  a  report  of  any  case?"  Hills  v.  Crolh  was  a  similar  case  :  there  Mr. 
Crolls,  being  a  chemist  of  some  skill,  had  entered  into  an  agreement  with  the  Plaintiff 
as  to  the  supply  of  certain  chemical  articles,  and  the  Court  said  we  cannot  enforce 
the  agreement,  the  Court  has  no  such  power.  But,  assume  that  Mr.  Price  had 
written  and  delivered  his  report,  and  done  all  that  the  contract  required  on  his  part, 
would  the  Court  have  allowed  the  bookseller  to  say  that  he  would  not  perform  his 
part  of  the  contract,  because  Mr.  Price  could  not  have  been  compelled  to  perform  his  ? 
Certainly  not ;  the  case  stands  upon  very  different  grounds,  and  still  more  so  when 
the  things  to  be  performed  are  [365]  of  such  character  that  if  completed  it  is 
impossible  to  restore  the  parties  to  the  same  situation  they  were  in  before.  I  will 
illustrate  generally  what  I  mean  b\'  putting  this  case :  Suppose  a  man  enters  into 
a  contract  to  sell  a  house  to  another  and  to  give  him  a  good  title,  and  that  there- 
upon the  purchaser  enters  into  possession  of  the  house  before  the  completion  of  the 
contract,  and  that  the  vendor,  having  filed  a  bill  for  specific  performance  of  the 
contract,  the  purchaser  says,  "  I  am  perfectly  willing  to  perform  it,  but  you  cannot 
make  a  good  title."  If  no  good  title  can  be  made,  does  the  Court  allow  the  purchaser 
to  keep  possession  of  the  house  without  payment  of  the  purchase-money  ?  At  one 
time  it  was  thought  that  the  Court  could  give  the  vendor  no  relief  ;  but  I  agree  with 
Sir  John  Leach,  who  held  that  if  a  good  title  cannot  be  made,  the  purchaser  is  not  at 
liberty  to  keep  the  thing  sold,  but  must  deliver  up  and  account  for  the  property 
during  his  possession,  if  the  vendor  cannot  make  a  good  title. 

I  refer  to  that  for  this  purpose  :  upon  the  allegations  in  this  bill,  assuming  them 
to  be  true,  on  which  of  course  I  express  no  opinion  whatever,  Mr.  Hope  does  not 
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stand  in  a  very  favourable  position,  for  he  has  gained  every  possible  benefit  he  could 
under  the  contract,  and  yet  he  refuses  to  perform  his  part  of  it.  This  Court, 
therefore,  would  not  look  very  favourably  on  his  case  if  the  facts  were  proved  at  the 
hearing  to  be  such  a.s  are  here  stated.  The  case  would  be  very  analogous  to  that  of 
a  man  who  had  taken  possession  of  a  house  to  which  no  good  title  could  be  made, 
who  said,  "I  will  pay  you  the  purchase-money  when  you  give  me  a  good  title," 
which,  as  no  good  title  could  ever  be  made,  would  amount  to  this,  "  I  have  got  the 
house,  and  intend  to  keep  it  without  paying  the  pur-[366]-chase-money."  Supposing 
a  demurrer  were  put  in  to  a  bill  stating  a  case  of  that  description,  and  praying  for 
specific  performance,  and  it  appeared  upon  the  bill  that  the  contract  could  not  be 
executed  by  the  Plaintitt',  the  Court  might  be  compelled  to  allow  the  demurrer,  but  I 
apprehend  that  in  such  a  case  it  would  give  the  Plaintiff  leave  to  amend,  with  a  view 
of  enabling  the  Plaintiff  to  raise  the  alternative,  viz.,  that  the  Defendant  was  bound 
to  replace  the  Plaintiff  in  the  same  situation  as  he  was  in  before  the  contract,  and 
either  to  restore  the  possession  or  pay  him  an  equivalent. 

I  merely  throw  out  these  considerations  to  shew  the  view  I  take  of  the  facts  here 
stated.  I  do  not  mean  to  express  any  opinion  upon  the  case,  except  to  say  that  it  is 
not  shewn  upon  the  allegations  in  this  bill  that  the  Plaintiff  may  not  be  entitled  to 
some  relief  at  the  hearing  of  the  cause,  and  that  being  so,  I  am  of  opinion  that  I 
ought  not  to  allow  the  demurrer  ;  and  also,  if  I  went  further,  it  appears  to  me  that 
there  is  a  graver  and  more  important  question  to  be  determined  in  this  case  than 
I  could  properly  determine  upon  demurrer,  and  which  ought  properly  to  be  deter- 
mined at  the  hearing  of  the  cause. 

Demurrer  overruled. 

Note. — Upon  appeal  before  the  Lords  Justices,  the  IGth  of  Jul}'  18.56,  the 
Plaintiff'  desired  leave  to  amend  the  bill,  whereupon  the  demurrer  was  allowed, 
without  prejudice  to  any  question  in  the  cause,  and  liberty  was  given  to  the  Plaintiff 
to  amend  her  bill.  The  bill  was  accordingly  amended,  and  the  Defendant  again 
demurred.  The  demurrer  was  heard  by  the  Lords  Justices  on  the  16th  of 
February  18.57. 


[367]    The  Official  Managers  of  the  Newcastle,  &c.,  Banking  Company 
V.  Hymers.     May  23,  1856. 

Payments  to  legatees  is  no  answer  to  the  claims  of  creditors,  though  no  debt  had 
arisen  at  the  time  of  such  payment.  Thus,  where  the  testator  held  shares  in  a 
banking  company,  and  nine  years  after  his  death  the  bank  was  wound  up  and  a 
call  made,  it  was  held,  that  payments  to  legatees  in  the  meantime  could  not  be 
allowed  to  the  executors  as  against  the  official  manager  in  respect  of  the  call. 

Payments  to  legatees,  made  under  a  decree  in  a  legatees'  suit,  cannot  be  allowed  as 
against  creditors,  if  made  without  having  the  accounts  taken,  and  therefore  as 
upon  an  admission  of  assets. 

The  testator  died  in  1844,  possessed  of  100  shares  in  the  above  company.  By  his 
will  he  gave  a  number  of  legacies,  and  the  residue  to  Mary  Cowan  ;  and  he  appointed 
Hyniers  and  Carr  executors.  The  executors  retained  the  shares  and  receiveil  six 
dividends  on  them.  Li  1847  they  took  some  steps  to  sell  them,  but  were  dissuatled 
by  the  family  from  proceeding  in  the  sale  on  account  of  the  loss  of  income  which  it 
woukl  occasion.  The  bank  got  into  ditticulties,  and  in  January  1853  an  order  was 
made  to  wind  it  up.  In  June  1853  a  call  was  made  and  the  executors,  in  respect  of 
the  testator's  shares,  was  ordered  to  pay  £1836  out  of  his  assets.  The  amount  not 
having  been  paid,  the  Plaintiffs  filed  a  creditors'  suit  for  the  administration  of  the 
real  and  personal  estate  of  the  testator,  and  a  decree  was  made  for  taking  the 
accounts. 

Thirty-six  items  of  payments  made  by  the  executors  anterior  to  1853,  on  account 
of  legacies,  annuities,  interest  and  of  residue,  were  disallowed  by  the  Chief  Clerk,  as 
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was  also  a  sum  of  £520,  paid  in  April  1853  to  Mary  Cowan,  to  compromise  a  suit 
instituted  by  her  in  respect  of  the  residue. 

Carr  also  stated  that  in  1S47  Robert  Cowan,  a  legatee  of  £1000,  instituted  a 
suit  against  the  executors,  and  at  the  hearing  in  1849  a  decree  wiis  made  to  transfer 
to  him  a  mortgage  for  £450,  part  of  the  assets,  and  to  pay  him  £584,  which  was 
done.  The  executors  sought  [368]  to  be  allowed  £1000,  the  amount  of  Robert 
Cowan's  legacy,  thus  paid  under  the  decree  of  the  Court ;  but  it  did  not  appear  that 
any  accounts  had  been  directed,  and  it  was  therefore  considered  by  the  Court  that 
the  order  must  have  been  made  as  on  an  admission  of  assets. 

Mr.  K.  Palmer  and  Mr.  Haig,  for  the  Plaintiff's. 

Mr.  Roupell  and  Mr.  Cracknall,  for  the  Defendant  Carr,  and  Mr.  J.  H.  Palmer, 
for  the  Defendant  Hymers.  The  question  is,  whether  executors  are  entitled  to  be 
allowed  in  their  accounts,  as  against  the  Plaintiff,  the  official  manager,  payments  Imnd 
jiili'  made  by  them  to  legatees,  at  a  time  when  there  was  no  debt  due  from  the 
testator's  estate,  and  before  the  present  claim  had  any  existence.  We  submit  that, 
on  the  result  of  the  authorities,  they  are  so  entitled. 

The  ijuestion,  whether  executors  are  entitled  to  be  allowed  payments  made  to 
legatees,  as  against  persons  claiming  a  debt  against  their  testator's  estate,  which  was 
contingent  when  those  payments  were  made,  but  became  afterwards  payable,  is 
treatecl  as  unsettled  by  Mr.  Justice  Williams  (2  Wms.  Exors.  1150  (4th  edit.) ).  The 
only  decision  on  the  question  is  against  the  liability  of  executors,  and  the  other  cases, 
when  examined,  will  be  found  not  to  be  authorities  on  the  point. 

In  Xrdor  v.  Geniwl  (1  Croke,  46G),  payment  of  a  legacy  was  resisted  by  executors, 
on  the  ground  that  their  testator  had  given  a  bond  for  a  sum  sufficient  to  exhaust 
the  assets,  and  that  they  were,  or  might  become,  under  a  liability  in  respect  of  that 
bond.  The  contest  in  that  case  really  was,  whether  the  bond  had  or  not  been  [369] 
forfeited  (the  Court  holding  that  it  had  not),  for  it  was  admitted  by  the  counsel  for 
the  executors  and  by  the  Court,  that  if  the  bond  had  not  been  forfeited,  its  existence 
was  no  answer  to  the  claim  of  the  legatees.  Lord  Coke  saj'ing,  "  The  difference  is, 
when  the  obligation  is  for  the  payment  of  a  lesser  sum  at  a  day  to  come,  it  shall  be 
a  good  plea  against  the  legatee  l)efore  the  day,  for  it  is  a  duty  inaintenant  which  is  in 
the  condition.  But  otherwise  it  is  whore  a  statute  or  obligation  is  for  the  perform- 
ance of  covenants  or  to  do  a  collateral  thing;  there,  until  it  be  forfeited,  it  is  not 
any  plea  against  a  legatee,  for  peradventure  it  never  shall  be  forfeited,  and  may  lie 
in  perpctuum :  and  by  such  means  no  will  should  be  performed."  This  principle  was 
recognized  and  acted  on  by  Lord  Kenyon,  in  The  Chelsea  Wateru-orks  Cumpantj  \. 
Cowper  (1  Esp.  277).  The  question  was  raised,  but  not  decided,  in  the  recent  case 
of  Smith  V.  Dai/  (2  Mee  &  W.  684),  where  one  point  was,  whether  executors,  in  an 
action  against  them  by  a  specialty  creditor  of  their  testator,  could  give  evidence  of 
payments  made  to  legatees,  under  a  plea  of  pkne  a<lmini.tlrarit.  The  Court  held  that 
they  had  in  hand  assets  sufficient  to  answer  the  demand,  and,  therefore,  that  their 
plea  was  not  proved  in  fact ;  but  if  the  law  had  been  as  contended  for  by  the 
Plaintiff,  there  could  have  been  no  occasion  to  consider  that  question.  So,  in 
iSiiiiiiions  V.  Bolland  (3  Mer.  547),  the  question  was  considered  by  Sir  W.  Grant  as 
doubtful. 

The  cases  relied  upon  by  the  other  side  are  Hawkim  v.  Day  (1  Amb.  160 ;  2  Amb. 
(App.)  803),  and  Xorman  v.  Baldri/  (6  Sim.  621).  The  first  case,  when  examined, 
will  be  found  to  be  no  authority  for  [370]  the  general  principle,  and  that  for  two 
reasons :  the  one,  that  the  supposed  payments  of  legacies  was  made  too  soon,  Lord 
Hardwicke  saying  (2  Amb.  806),  "It  would  be  strange  to  say  that  legacies,  paid 
immediately,  where  the  executor  has  a  year  allowed  him  for  that  purpose,  should  be 
good  against  creditors  ; "  the  other,  that  it  appears  from  the  schedule  to  the  Master's 
report  in  that  case  (see  3  Meriv.  558,  in  a  note  to  Siiiimon.i  v.  Bolland),  that  the 
legacies  disallowed  were  legacies  to  the  executor  and  his  wife,  retained  by  him,  and 
therefore  still  in  his  hands.  .Xoniian  v.  Baldri/  was  a  case  of  an  actual  obligation  to 
pay  a  definite  sum,  and  therefore  falls  within  the  distinction  taken  in  Xecfor  v.  Shaipe, 
the  defence  of  the  executors  being,  not  that  the  debts  or  liabilities  were  contingent, 
but  that  the}'  had  not  any  notice  of  the  bond  under  which  it  arose,  which,  as  is 
shewn  by  Knatchhull  v.  Fearnhead  (3  Myl.  &  Cr.  122),  affords  no  defence.     So,  Davis 
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V.  Blackwell  (9  Bing.  5),  was  decided  on  the  ground  that  the  Defendants,  the 
executors,  had  paid  legacies  prematurely. 

A  similar  question,  in  principle,  has  been  sometimes  raised  with  respect  to  pay- 
ments of  simple  contract  debts  by  executors,  claims  by  specialty  having  afterwards 
become  payable ;  and  it  is  settled  that  as  against  such  specialty  creditors,  these 
payments  ought  to  be  allowed  ;  Ilcw/crwn.  v.  Gilchrid  (122  Law  J.  (Ch.)  970),  and 
they  have  been  allowed  in  this  case,  though,  in  the  regular  administration  of  assets, 
the  specialty  creditor  has  priority. 

i.  But  all  the  former  cases  were  cases  of  liabilities  of  the  testator  either  actual  or 
contingent,  at  the  time  of  the  payment  of  the  legacies  by  the  executors.  Here,  but 
[371]  for  the  Winding-up  Acts,  the  liability  of  this  testator's  estate  would  have 
ceased  long  since.  The  remedies  of  creditors  against  the  shareholders  of  joint  stock 
banks  are  governed  by  the  Banking  Act,  7  Geo.  4,  c.  46,  and  after  three  3'ears  from 
the  death  of  a  shareholder,  his  estate  ceases  to  be  liable  in  respect  of  his  shares,  both 
at  law  and  in  equity;  Barker  v.  Buttress  (7  Beav.  134).  If  the  Defendants,  in  the 
present  case,  are  to  be  held  liable,  it  is  by  means  of  an  ex  post  facto  law,  his  estate 
being  made  liable  wholly  by  the  ^Vinding-up  Acts.  [The  Master  of  the  Rolls. 
Your  argument  goes  to  shew  that  the  Defendants  ought  not  to  have  been  put  upon 
the  list  of  contriljutories,  but  which  you  cannot  now  contest.] 

3.  As  to  Robert  Cowan's  legacy,  that  was  paid  under  the  decree  of  the  Court, 
and  the  Defendants  ought  to  be  protected  for  obeying  the  order  of  the  Court.  That 
they  did  not  put  the  testator's  estate  to  the  expense  of  taking  the  usual  accounts 
ought  to  make  no  difference,  for,  otherwise,  no  executors  could  safely  pay  a  legacy 
without  inflicting  that  expense  upon  the  estate.  Thomas  v.  Montgomerij  (3  Russ.  502); 
Mussm  v.  3Iai/  (3  Ves.  &  B.  194)  ;  Manning  v.  Phelps  (10  Exch.  59),  were  also  cited. 

Mr.  Bates,  for  the  devisee  of  the  real  estate. 

The  Master  of  the  Rolls  [Sir  John  Romilly].  This  case  has  been  argued  very 
elaborately,  but  ever  since  the  cases  of  Hawkins  v.  Daii  (1  Amb.  160),  KnatchhiiU  v. 
Fearnhnitl  (3  Myl.  &.  Cr.  122),  Simmons  v.  BoUand  (3  Mer.  547),  it  has  always  [372] 
been  held,  that  where  there  are  debts,  executors  are  not  released  from  their  liability 
by  paying  legatees.  It  is  contended  that  the  assets  are  not  liable,  but  in  order 
to  maintain  that,  it  ought  to  be  established  that  the  estate  was  not  contributory. 
1  must  assume  that  the  assets  are  liable,  that  the  debt  is  established  ;  and,  in 
that  case,  the  executors  are  not  discharged,  though  they  seek  to  discharge  themselves 
liy  payment  of  legacies.  It  is  a  very  hard  case,  but  if  the  executors  had  got  in 
and  realized  the  outstanding  estate  by  a  sale  of  the  shares,  they  would  have 
incurred  no  liability. 

I  cannot  treat  the  decree  in  Cowan's  suit  as  anything.  If  the  payments  to  the 
legatees  had  been  made  after  taking  an  account  of  the  debts  and  assets,  in  the 
ordinary  mode  under  an  administration  decree,  it  would  have  been  a  complete 
indemnity  to  the  executors ;  but  this  is  not  so  ;  no  such  account  was  taken,  and 
the  payment  to  the  legatees  was  made  as  on  an  admission  of  assets,  and  being  so,  it 
rather  favours  the  case  of  the  Plaintiff's. 

As  to  the  specific  legacy,  I  must  treat  it  as  so  much  money  in  the  hands  of  the 
executors,  for  I  assume  that  they  assented  to  it. 

XoTE. — Carr  expressed  his  intention  to  appeal,  but  some  compromise  was  come  to 
between  him  and  the  Plaintiff's. 


[373]     Hind  v.  Selhy.     April  19,  1856. 

A  testator  gave  the  "residue  of  his  state  and  eflfects  "  to  trustees,  upon  trust  to  sell 
sufficient  to  pay  his  debts,  and  after  jiayment,  to  hold  "  his  said  residuary  estate 
and  ert't'cts,"  in  trust  to  pay  "the  rents,"  interest,  diviiiends  and  annual  produce  to 
.\.  for  life.  There  was  a  power  to  let  and  sell  with  the  consent  of  A.  Held,  that 
A.  was  entitled  to  enjov  lea.seholds  in  specie. 

Gift  of  residue  in  trust  for  test^itor's  wife  tluring  wi<lowhood,  and  on  her  death  or 
mariiage,  to  pay  it  amongst  his  five  children,  or  the   "  survivor  or  survivors  "  of 
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them,  at  such  ages  as  his  wife  should  appoint,  or  in  default  at  twenty-one.  Hut  in 
CJise  of  the  death  of  an}',  before  his  share  should  boconio  "payable,"  leaving  issue, 
then  to  pay  his  share  to  such  issue.  A  child  attained  twenty -one,  and  died  in  the 
life  of  the  wife,  leaving  issue.  No  appointment  having  been  made,  hekl  that  the 
survivorship  had  reference  to  the  cesser  of  the  wife's  estate,  and  that  the  issue,  and 
not  the  representatives  of  the  child,  took  the  share. 

The  testator,  by  his  will,  expressed  himself  as  follows  : — "  I  give  all  the  rest  and 
residue  of  my  estate  and  effects,  of  what  nature  or  kind  soever,  and  wherever  the 
same  may  be  at  the  time  of  my  decease,  unto  "  three  trustees  (naming  them), 
upon  trust  that  they  "  do  and  shall  dispose  of  so  much  thereof  as  may  be  necessary 
for  the  payment  of  my  just  debts,  funeral  and  testamentary  expenses,  and  after 
payment  thereof,  do  and  shall  stand  possessed  and  interested  in  my  said  resUluuiy 
estate  and  effects,  in  trust  to  pay  the  rents,  interest,  dividends  and  annual  produce 
thereof,  unto  my  wife,  during  her  life,  in  case  she  continues  unmarried  ;  and 
from  and  immediately  after  the  decease  or  marriage  of  nij'  said  wife,  then  in  trust 
to  pay,  assign,  and  transfer  all  my  residuary  estate  and  effects  unto  and  amongst 
my  five  children,  John,  James,  William,  Mary  atid  Pho'be,  w  the  .mrriror  or  snrrimrs 
of  them,  at  such  age  as  my  wife  may,  by  her  last  will,  or  by  any  deed  in  writing, 
duly  executed,  direct  or  appoint,  or  in  default  of  such  direction,  at  their  ages  of 
twenty-one  years,  my  said  son  John  to  have  £150  less  than  James,  Mary  and  Phu'be, 
and  ^Villiam  £60  less,  on  account  of  advances  already  made  for  their  use. 

"Provided  that  in  case  any  of  the  said  children  shall  die  before  their  respective 
shares  shall  become  jiayutile,  [374]  leaving  lawful  issue,  then  my  will  is,  that  the 
share  of  the  child  or  children  so  dying  shall  be  paid  or  transferred  to  such  issue 
respectively,  in  equal  portions,  when  as  they  attain  the  age  of  twenty-one  years, 
and  the  interest,  in  the  meantime,  to  be  applied  for  or  towards  their  maintenance. 

"  And  my  will  is,  and  I  hereby  direct,  that  the  said  trustees  shall  be  at  liberty, 
with  the  consent  and  approbation  of  my  said  wife,  to  demise  or  let,  and  also  to  sell 
and  dispose,  as  they  shall  think  proper,  of  all  or  any  part  of  my  said  residuary 
estate,"  and  invest  such  purchase-money  in  the  public  funds,  or  on  Government  or 
real  security,  in  their  names,  for  the  purposes  aforesaid. 

The  testator  died  in  1827,  possessed,  among  other  things,  of  several  leaseholds. 
He  left  his  widow  and  four  children  surviving.  One  of  these  (Phii'be)  attained 
twenty-one,  and  ilied  in  1849,  in  the  life  of  the  tenant  for  life,  leaving  children. 

The  widow  died  in  1850,  without  having  married  again,  and  without  having 
executed  her  power  of  appointment. 

There  were  two  questions  :  first,  whether  the  widow  was  entitled  to  enjoy  the 
leaseholds  in  specie  ;  and  secondly,  whether  Phcebe's  representatives  took  any  interest 
in  the  residuary  estate. 

Mr.  Lloyd  and  Mr.  A.  J.  Lewis,  for  the  Plaintiffs,  who  were  James  Hind,  a  son 
of  the  testator,  and  the  six  children  of  Phfpbe,  on  the  first  point,  referred  to  Good- 
enough  V.  Tremamondo  (2  Beav.  512)  ;  I'icJcentKjv.  Pickering  (2  Beav.  31)  ;  on  the  second 
point,  BiUingsley  v.  lyUls  (3  Atk.  219). 

[375]  Mr.  t4iffard,  for  the  representatives  of  Ph<ebe.  P2ach  child  acquired  a 
vested  interest  on  attaining  twentj'-one.  The  case  differs  from  Cripps  v.  Wokott 
(4  Madd.  15;  and  see  McDonald  v.  Bryce,  16  Beav.  581),  because  in  that  case  there 
was  no  power  to  appoint,  and  here  the  survivorship  is  only  applicable  in  the  event  of 
the  power  not  being  exercised,  and  has  reference  to  the  death  of  a  child  under  twenty- 
one.  If  the  widow  had  appointed  to  a  child  absolutely,  could  it  be  contended  that 
the  gift  would  have  been  divested  by  that  child's  death  in  the  life  of  the  tenant  for 
life.  The  word  "payable"  in  the  proviso  must  be  referred  to  the  preceding 
expression,  " imy  at  their  ages  of  twenty-one,"  and  the  issue  of  a  child  can  only  take 
in  the  event  of  the  parent  dying  under  twenty-one  ;  Earl  of  Salishury  v.  Lambe 
(1  Eden,  465  ;  1  Amb.  383)  ;  Jones  v.  Jones  (13  Sim.  561). 

Mr.  White,  Mr.  Kingston,  and  Mr.  Schomberg,  for  other  parties. 

The  Master  of  the  Rolls  held,  that  the  widow  was  entitled  to  the  enjoyment 
of  the  leaseholds  in  specie. 

He  said  that  he  had  no  doubt  that  the  words  "  survivor  or  survivors  "  applied  to 
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the  class  to  take,  and  referred  to  the  death  or  marriage  of  the  widow,  and  that  the 
case  came  within  Cripps  v.  H'olmtt. 

That  the  next  question  was,  at  what  time  these  shares  became  vested  and  payable  1 
And  that,  in  the  events  which  had  happened,  they  appeared  to  be  vested  on  the 
death  of  the  widow,  l)ut  payable  at  twenty-one,  and  that,  consequently,  the  children 
of  Phii-be  were  entitled  to  the  share  to  which  Ph<i'be,  if  she  had  been  living  at  the 
death  of  the  widow,  would  have  been  entitled.     (Keg.  Lib.  185.5,  A.  folio  971.) 


[376]     Barton  r.  Kock  (No.  2).     June  12,  1856. 
[See  8.  C.  22  Beav.  81,  and  note  thereto,  52  E.  R.  1038.] 

Where  a  suit  is  instituted  merely  for  the  protection  of  the  assets  pending  a 
litigation  for  probate  in  the  Ecclesiastical  Court,  the  practice  of  the  Court  is,  upon 
the  grant  of  probate,  to  discharge  the  receiver,  stay  all  proceedings  in  the  suit, 
and  dispose  of  the  costs. 

In  such  a  suit,  for  which  there  was  not  a  reasonable  foundation,  the  Court  ordered 
the  Plaintirt's  to  pay  all  the  costs,  though  a  receiver  had  been  appointed. 

The  testator  died  in  March  1855,  having  made  a  will,  by  which  he  appointed 
Kock  his  executor,  and  disposed  of  his  real  and  personal  estate  in  favour  of  Rock's 
two  children.  The  next  of  kin  of  the  testator  were  Elisha  Aubler,  the  two 
Plaintitl's,  and  others. 

Shortly  after  the  testator's  death.  Rock  propounded  the  will  for  proof  in  the 
Ecclesiastical  Court,  but  a  cairai  was  entered  by  Elisha  Aubler.  While  these 
proceedings  were  pending,  and  on  the  5th  of  November  1855,  the  Plaintifl's  tiled 
their  l)ill  for  a  receiver  pi'm/fii/e  liti;  but  the  bill  did  not  allege  any  danger  to  the' 
a.sset.s.  A  receiver  was  accordingly  granted  on  the  25th  of  November.  The 
proceedings  went  on  in  the  Ecclesiastical  Court,  but  Elisha  .\ubler  confined  himself 
to  the  examination  of  the  attesting  witnesses  to  the  will.  On  the  14th  of  December 
1855  sentence  was  given  establishing  the  will;  and  on  the  2d  of  Januar}'  1856 
probate  was  granted  to  Rock  by  the  Ecclesiastical  Court,  and  the  costs  of  Elisha 
Aubler  were  refused. 

Afterwards,  the  Defendant  Rock  mo\ed  to  discharge  the  receiver,  and  to  dismiss 
for  want  of  prosecution,  but  the  Court  held  that  it  was  not  regular  to  dismiss, 
for  want  of  prosecution,  a  bill  merely  for  a  receiver  jnwlen/e  lite,  but  it  gave  leave  to 
Kock  to  amend  his  notice  of  motion.     This  was  accordingly  done,  and 

Mr.  T.  H.  Terrell  now  moved  that  the  proceedings  [377]  might  be  stayed,  and 
that  the  Plaintiffs  might  pay  the  costs. 

Mr.  Moore,  rontn'i.  The  Plaintiffs  were  not  parties  to  the  proceedings  in  the 
Ecclesiastical  Court,  and,  therefore,  they  are  not  answerable  for  what  took  place  there. 
The  Plaintiffs  would,  in  one  event,  have  been  interested  in  the  assct.s,  and  were  there- 
fore entitled  to  have  them  protected  pending  the  litigation;  and  this  Couit,  b}' 
granting  a  receiver,  has  already  decided  that  the  appointment  of  one  was  necessary 
under  the  circumstances. 

The  motion  is  irregular  in  asking  that  further  proceedings  may  be  stayed,  for  no 
further  proceeding  can  possibly  l)e  taken  in  this  suit.  At  all  events,  the  Plaintiffs 
ought  to  have  their  costs  of  a  suit  instituted  for  the  protection  and  benefit  of  the 
estate.  He  cited  Etlwanls  v.  Eduards  (17  Jur.  )^21) ;  rinfnhl  v.  Finfohl  (9  Hare,  App. 
xiv.). 

The  Master  of  the  Ror,i..s  [Sir  John  Romilly].  These  are  not  cases  in  which 
the  Court  can  properly  .say  whether  the  suit  has  been  successful  or  unsuccessful,  for 
in  all  suits  instituted  merely  to  protect  property,  the  Court,  as  a  matter  of  course, 
protects  it  during  the  litigation.  Still  the  bill  may  be  properly  or  improperly  filed 
for  that  purpose  ;  and  this  depends  on  whether  there  was  a  reasonal>le  cause  for 
instituting  the  suit  at  all.  Until  this  Court  has  the  means  of  deteiinining  the  ipiestion, 
it  will,  as  a  matter  of  course,  protect  the  property  during  the  litigation,  and,  there- 
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fore,  it  cannot  be  said  that  the  fact  of  granting  a  receiver  shews  that  the  Plaintiff  has 
been  successful. 

[378]  Next,  it  is  said  that  this  Court  cannot  give  costs  in  these  suits.  I  am  by 
no  means  clear,  that  the  Court  might  not  give  the  Plaintiff  the  costs  of  this  suit,  but 
it  might  give  the  Defendant  the  costs,  and  that  would  depend  on  whether  it  was  or 
was  not  a  reasonable  thing  to  institute  the  suit.  The  fact  as  to  whether  the  Plaintiffs 
were  litigating  parties  in  the  Ecclesiastical  Court  does  not  appear  to  me  to  be  material, 
further  than  this  —That  it  is  pro])er  that  this  Court  should  consider  whether  there 
was  a  rea.sonable  ground  for  asking  this  Court  for  an  order  to  prevent  the  Defendant 
here  from  receiving  the  property  pending  the  litigation  ;  whether,  in  point  of  fact, 
having  regard  to  the  proceedings  in  the  Kcclesiastical  Court,  the  interposition  of  this 
Court  was  reasonable,  and  whether  the  Plaintitl's  have  reasonably  taken  advantage  of 
what  was  going  on  in  the  Court  of  Probate.  But,  as  to  the  jurisdiction  of  this  Court, 
there  is  no  question  at  all,  for  I  am  of  opinion  that  it  must  deal  with  the  (juestion 
of  costs,  and  ascertain  whether  the  suit  was  properly  instituted  or  not.  1  will  read 
the  affidavits,  and  dispose  of  this  case  on  the  first  day  of  the  sittings. 

June  19.  The  M.\stkk  ok  the  lioi.Ls.  I  am  of  opiin'on  that  this  suit  was  not 
justified,  and  that  there  was  not  a  sufficient  amount  of  litigation  in  the  Ecclesiastical 
Court  to  make  it  necessary.  In  point  of  fact,  there  was  not,  properly  speaking,  any 
litigation  in  the  Ecclesiastical  Court ;  there  might  have  been,  if  an  allegation  and 
responsive  plea  had  been  brought  in  ;  but  all  that  was  required  was,  that  the  will 
should  be  proved  in  solemn  form,  for  which  purpose  a  caveat  was  entered,  and  there 
was  no  evidence  that  the  property  [379]  was  in  danger.  I  think  that  the  circum- 
stances of  this  case  were  not  such  as  to  justify  the  Plaintiff  in  coming  here  for  a 
receiver  pemlenfe  lite. 

It  is  true  that  the  Plaintiffs  were  not  the  persons  who  were  opposing  the  will  in 
the  Ecclesiastical  Court,  and  the  opponent  of  the  will  in  the  Ecclesiastical  Court  seems 
to  have  determined  not  to  take  any  steps  in  this  Court  for  that  purpose  :  but  the 
Judge  in  the  Ecclesiastical  Court  thought  the  opposition  to  the  will  was  so  uncalled 
for,  that  he  decreed  the  costs  of  the  opposition  to  the  will  to  be  paid  by  the  party 
opposing  the  proof  of  it,  and  not  out  of  the  estate. 

In  this  state  of  circumstances,  I  am  of  opinion  that  this  suit  was  not  justified,  and 
that  the  Defendant  must  have  his  costs  of  suit. 

Note. — The  order  directed  all  proceedings  in  the  suit  to  be  stayed,  and  that  the 
Plaintiff's  should  pay  the  Defendant  the  costs  of  suit  and  of  the  application. 

It  was  against  this  order  that  the  Plaintiff's  appealed,  and  which  the  Lords  Justices 
affirmed  with  costs  on  the  17th  of  July  1856.     See  ante,  p.  83,  n. 


[380]     Vincent  v.  Spicer.     Ma;/  24,  26,  1856. 
[S.  C.  25  L.  J.  Ch.  589 ;   2  Jur.  (N.  S.)  654 ;  4  W.  R.  667.] 

Every  deed  is  to  be  taken  most  strongly  against  the  grantor ;  but  where  the  owner  of 
an  estate,  on  his  marriage,  settles  it  upon  himself  for  life,  with  remainders  over,  and 
is  therefore,  in  one  sense,  both  grantor  and  grantee,  his  interest  under  the  deed  is 
to  be  construed  as  if  a  stranger  had  been  the  grantor. 

A.,  on  his  marriage,  settled  his  estate  on  himself  for  life,  "  without  impeachment  of  or 
for  any  manner  of  waste,  save  and  except  spoil  or  destruction,  or  voluntary  or 
permissive  waste,  or  suffering  houses  and  buildings  to  go  to  decay,  and  in  not 
repairing  the  same."  Held,  that  he  was  entitled  to  cut  all  such  timber  (except 
ornamental)  as  the  owner  of  the  estate  in  fee-simple,  having  due  regard  to  his 
present  interest  and  to  the  permanent  advantage  of  his  estate,  might  properly  cut, 
in  a  due  course  of  management. 

On  the  marriage  of  Sir  Francis  Vincent,  in  1824,  he  conveyed  certain  freehold 
estates,  of  which  he  was  seised  in  fee,  and  surrendered  certain  copyholds  to  trustees, 
to  the  use  of  himself  for  life,  "  without  impeachment  of  or  for  any  manner  of  waste,  save  and 
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excejil  spoil  or  destructum,  or  voluntary  or  pernikdve  waste,  or  gufferiny  houses  or  buildings  to 
go  to  decay,  aiul  in  not  repairing  the  sanu,  with  limitations  over  in  favour  of  the  sons  and 
daughters  of  the  marriage  in  tail. 

In  182G  Lady  Vincent  died,  leaving  the  Plaintiff  Blanche  Vincent,  the  only  child 
of  the  marriage,  surviving. 

In  18.54  the  Defendant  Spicer  purcha.sed  the  life  interest  of  Sir  Francis  Vincent 
in  the  settled  estates. 

The  hill;  which  was  filed  b}^  Blanche  Vincent,  stated  that  there  was  a  large  quantity 
of  valuable  timber  on  the  estates,  consisting  of  trees  and  plantations,  which  had  been 
grown  or  left  standing  for  the  purpose  of  ornament  and  of  young  plantations,  and 
trees  \infit  for  cutting ;  that  the  Defendant  Spicer  had  cut  down  large  quantities  of 
timber  and  other  trees  and  underwood,  and  had  recently  marked  more,  with  the 
intention  of  cutting  it  down,  though  some  of  it  was  unfit,  to  the  irreparable  [381] 
damage  of  the  estate.     It  prayed  an  injunction  and  an  account. 

The  Plaintiff  applied  for  and  obtained  an  interim  order  in  Chambers,  in  the  Vacation  ; 
the  case  coming  on  upon  motion  for  an  injunction,  it  was,  by  arrangement,  turned 
into  a  motion  for  a  decree. 

Mr.  K.  Palmer  and  Mr.  Kay,  for  the  motion.  The  clause  in  the  deed  is  to  be 
taken  most  strongly  against  the  grantor,  and  as  the  exception  contained  in  it  is 
entirely  repugnant  to  the  previous  part,  making  the  tenant  for  life  unimpeachable  of 
waste,  the  whole  clause  must  be  rejected,  and  the  case  must  be  regarded  as  if  nothing 
had  been  said  about  waste,  in  which  case  the  tenant  for  life  would  be  unable  to  cut 
any  timber  at  all.  The  effect  of  putting  in  those  words,  "  except  spoil  or  destruction, 
or  voluntary  or  permissive  waste,"  is  to  leave  the  privilege  of  the  tenant  for  life  in  the 
same  situation  as  if  the  clause  had  not  been  introduced  at  all,  except  that  it  gives  him 
the  right  to  windfalls.  In  Garth  v.  Cotlm  (3  Atk.  751  ;  1  Ves.  sen.  b'li,  546  ;  1  White 
&  Tud.  Lead.  Cas.  451),  the  estate  for  life  was  without  impeachment  of  waste, 
"except  voluntary  waste,  "  and  it  was  held  that  the  tenant  for  life  was  precluded  from 
cutting  any  timlier.  This  is  a  very  strong  decision  by  Lord  Hardwicke,  but  it  is 
impossible  to  distinguish  it  from  the  present  case.  As  to  the  rights  of  tenants  for  life, 
with  or  without  impeachment  of  waste,  they  cited  IFhitfield  v.  Bewit  (2  P.  Wms.  240  ; 
S.  C.  Bewick  v.  Illiitjield,  3  P.  Wms.  267) ;  Molt  v.  Lord  SomerriUe  (2  Eq.  Ca.  Abr.  759, 
pi.  8);  Lewis  Bowles s  aise  {W  Rep.  79  b.) ;  U'ahlo  v.  Waldo  (7  Sim.  261);  JIlcHiaiii 
v.  U'iclcham  (19  Ves.  419  ;  Coop.  288) ;  Trefjmidl  v.  Ueevc  (Cro.  Car.  437) ;  [382]  Tooker 
v.  Annedey  (5  Sim.  235,  240) ;  Bullen  v.  Dennimi  (5  Barn.  &  Cress.  842) ;  Vin.  Abr. 
(tit.  Dilapidations,  vol.  8,  p.  481  (2d  edit.) ). 

The  Master  of  the  Roi.l.s  [Sir  John  Komilly].  Before  hearing  the  Defendant,  1 
will  state  my  present  opinion  on  the  construction  of  this  deed,  without  meaning  to 
bind  the  Defendant  by  anything  I  may  say. 

When  this  case  was  first  brought  before  me,  my  first  impression  upon  the  clause 
was,  that  it  allowed  the  tenant  for  life  to  cut  all  timber  which  was  not  ornamental  or 
unfit  or  improper  to  l)e  cut.  But  Mr.  Kay  pressed  me  very  strongly  with  the  case  of 
Garth  v.  Cotton  (3  Atk.  751  ;  1  Ves.  sen.  524,  546),  as  laying  down  that  wherever 
"  voluntary  waste  "  was  excepted  out  of  the  provision,  that  the  estate  for  life  should 
be  without  imi)eachment  of  waste,  those  words  nullified  the  clause  altogether,  and  he 
contended  that,  having  regard  to  the  great  authority  of  that  decision,  I  must  grant 
the  injunction.  I  thought  there  was  sutticient  doubt  arising  upon  that  case  to  justify 
nie  in  granting  an  iiili rim  injunction  until  the  next  seal,  to  keep  things  in  statu  quo. 
But  having  further  considered  the  clause  and  attended  to  the  argument  I  have  heard 
upon  it,  I  am  now  of  opinion  that  the  clause  does  not  altogether  prevent  the  cutting 
of  timber. 

Many  observations  have  been  made  as  to  the  manner  in  which  this  clause  is  to  be 
treated.  It  has  been  said  that  it  is  to  be  taken  most  strongly  against  the  grantor, 
and  it  will  not  be  disputed  by  anyone,  that  every  deed  is  to  be  taken  most  strongly 
against  the  grantor  ;  but  [383]  when  the  owner  of  an  estate  in  fee,  upon  his  marriage, 
settles  the  estate  on  himself  for  life,  with  remainder  to  his  children,  he  is,  in  one  sense, 
the  grantor,  and,  in  the  other,  the  grantee.  But,  in  order  to  determine  in  which  point 
of  view  he  is  to  be  regarded,  in  construing  the  tleed,  you  must  see  whether  the 
exception  is  an  exception  out  of  the  estate  given  to  the  grantee,  or  whether  it  is  au 
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exception  out  of  the  estate  given  by  the  grantor.  He  fills  both  characters,  but  you 
must  consider  in  which  character  the  exxeption  is  to  operate  against  him,  whether  it  is 
an  exception  out  of  the  estate  of  the  grantor  or  out  of  the  estate  of  the  grantee.  In 
my  opinion,  I  must  treat  this  case  exactly  in  the  same  way  as  if  the  estate  had 
belonged  to  a  stranger,  which  on  the  marriage  of  Sir  Francis  Vincent  had  been  settled 
on  him  for  life. 

Then  so  regarding  it,  the  question  is,  what  is  the  proper  construction  to  be  put 
upon  the  clause  !  I  concur  with  Mr.  Kay  that,  if  I  can  give  no  meaning  at  all  to  the 
clause,  I  must  strike  it  altogether  out  of  the  settlement ;  and  it  follows,  if  this  bo 
done,  that  Sir  Francis  Vincent  will  simply  have  an  estate  for  life,  impeachable  for 
waste,  and  then  the  Defendant,  who  i-epresents  him,  will  not  be  at  liberty  to  cut  any 
timber  at  all.  I  also  concur  in  this  very  important  rule  of  construction  that  the 
Court  will,  if  it  can,  give  a  distinct  and  sensible  meaning  to  every  word  in  the  clause, 
and  will  give  effect  to  it ;  but  it  would  be  a  very  strong  thing  to  stiike  this  clause 
altogether  out  of  the  settlement,  upon  the  ground  that  the  exception,  as  to  waste,  is 
exactly  co-extensive  with  the  clause  making  the  tenant  for  life  unimpeachable  "  of  or 
for  any  manner  of  waste." 

It  is  right  that  this  Court,  in  construing  this  settle-[384]-meiit,  should  c(>nsi<liT 
the  situation  of  the  parties  at  the  time  when  they  entered  into  a  settlement  of  this 
description.  Here  is  a  gentleman,  about  to  many,  who  wishes  to  limit  his  paternal 
estate  on  him.self  for  life,  and,  after  giving  certain  benefits  to  his  intetided  wife,  to 
limit  it  on  his  children.  He  accordingly  gives  himself  an  estate  for  life,  and  he  goes 
on  to  say  that  it  is  to  be  "without  impeachment  of  or  for  any  manner  of  waste'' — a 
very  strong  expression.  It  is  not  merely  without  impeachment  of  waste,  but  it  is  to 
be  "without  impeachment  of  or  for  any  manner  of  waste."  Then  there  is  to  be  an 
exception  out  of  that  for  which  he  is  to  be  unimpeachable  ;  he  is  to  be  impeachable 
if  he  commit  "spoil  or  destruction  or  voluntary  or  permissive  waste,  oi'  suffering 
houses  or  buildings  to  go  to  decay,  and  in  not  lepairing  the  same."  The  estate  is 
then  limited  over.  If  I  say  that  the  meaning  of  this  is,  that  although  he  is  to  be 
"  without  impeachment  of  or  for  any  manner  of  waste,"  yet,  by  the  exception  after- 
wards introduced,  he  is  to  be  impeached  for  every  species  of  waste,  1  really  destroy 
the  whole  effect  of  the  clause  altogethei'.  It  is  clear  that  he  cannot  be  impeached, 
and  that  no  writ  of  waste  would  lie  against  him  for  or  in  consequence  of  destruction 
produced  by  wind  or  tempest :  that  is  (juite  clear.  There  might  bo  a  distinct  covenant 
that  he  should  lepair  such  waste  to  buildings  where  the  waste  is  capable  of  being 
repaired,  but  where  the  waste  is  irreparable,  such  as  where  trees  are  blown  down,  it 
is  obvious  that  he  cannot  be  impeached  for  any  waste  in  respect  of  that.  Then  I 
cannot  hold  that  these  words  "spoil  or  destruction  or  voluntary  or  permissive  waste  " 
are  co-extensive  with  the  preceding  part  of  the  clause.  To  what  extent  are  they  to 
be  limited  !  It  appears  to  mo  that  the  ordinary  meaning  which  a  person  unacquainted 
with  law  and  legal  decisions  would  put  upon  it  is  the  proper  meaning,  viz.,  [385]  that 
he  is  to  be  at  liberty  to  do  all  those  things,  with  respect  to  waste,  which  will  not 
destroy  or  spoil,  or  lay  waste  the  estate,  in  the  oi-dinary  and  not  in  the  legal  sense  ; 
that  is  to  say,  he  must  not  destroy  any  timber  that  is  planted  for  ornament,  or  which 
is  not  fit  or  ripe  to  be  cut,  but  must  manage  the  estate  in  a  reasonable  and  proper 
manner,  and  in  such  a  way  as  would  be  expected  from  a  person  settling  his  estate  on 
himself  for  life,  with  remainder  to  his  childicii,  in  which  case  the  power  vested  in  the 
tenant  for  life  would  naturally  belong  to  himself.  It  appears  to  me  that  this  is  the 
proper  and  reasonable  construction  to  be  put  upon  it. 

1  find  no  case  which  prevents  me  coming  to  such  a  conclusion,  unless  it  be  Garlh 
v.  Cottiyn  (3  Atk.  7.51  ;  1  Ves.  sen.  5-J4,  .546),  which,  undoubtedly,  is  a  very  strong 
case.  There  the  estate  had  been  settled  by  an  uncle  on  the  nephew  for  life,  without 
impeachment  of  waste,  voluntary  waste  excepted  ;  and,  undoubtedly,  Lord  Hardwicke 
incidentally  states  that  timber  could  not  have  been  cut  ;  but  what  the  nature  and 
extent  of  this  timber  was,  or  whether  any  distinction  was  taken  as  to  it,  does  not 
appear,  except  that,  I  think,  it  appears  by  the  articles  that  he  agreed  to  cut  only  such 
timber  as  was  proper  to  be  cut.  The  question  there  was  this  :  A  collusive  agreement 
had  been  entered  into  between  the  tenant  for  life,  and  those  entitled  in  remainder  in 
case  the  tenant  for  life  had  no  children,  to  cut  the  timber  and  divide  the  proceeds 
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between  them.  Thereupon,  when  a  tenant  in  remainder  came  into  esse,  having  an 
estate  prior  to  the  remainder-man  who  had  entered  into  this  collusive  agreement, 
Lord  Hardwicke  held  that  he  was  entitled  to  come  against  the  tenant  in  remainder 
for  his  share  of  the  pro-[386]-ceeds  ;  but  I  do  not  find  that  he  ciime  against  the 
tenant  for  life  for  his  share  of  them.  I  do  not  think  that  Lord  Hardwicke  exj)resses 
any  opinion  on  the  liability  of  the  tenant  for  life  to  repaj'  to  his  own  son  the  portion 
of  the  produce  of  the  timber  which  he  had  received.  Mr.  Kay,  no  doubt,  ob.served 
that,  in  such  a  case,  it  is  reasonable  enough  to  suppose  that  the  son  would  not  ask 
any  such  relief  against  his  own  father,  which  is  very  probably  the  case  ;  but  if  the 
argument  is  to  go  to  the  full  extent  contended  for  in  that  case,  it  is  clear  that  the 
money  received  from  the  father  ought  to  have  been  repaid  just  as  much  as  the 
poition  received  by  the  tenant  in  remainder ;  but  the  decree  only  goes  to  the  latter 
extent.  That  case,  therefore,  differs  very  materially  from  the  present,  both  in  the 
words  and  in  the  circumstances  under  which  the  settlement  was  made.  Here,  taking 
into  consideration  the  circumstances  under  which  this  settlement  was  made,  and  the 
other  circumstances  of  the  case,  nothing  was  more  improbable  than  that  it  should  be 
the  intention  of  these  parties  so  to  fetter  the  tenant  for  life,  who  was  settling  his  own 
estate,  that  he  was  to  have  no  power  of  cutting  any  timber  at  all,  even  if  it  was 
decaying,  unless  he  came  to  this  Court  for  permission. 

I  am  of  opinion  that  the  proper  construction  of  this  clause  is  that  it  is  an 
exception  out  of  a  proviso  made  in  favour  of  the  grantee,  which  exception  cuts  down 
the  power  which  is  given  to  him  to  commit  any  manner  of  waste  to  this  extent :  That 
he  shall  not  spoil  or  destroy  it.  I  think  that  the  words  "voluntary  or  permissive 
waste  "  are  merely  identical  expressions,  tantamount  to  those  of  "  spoil  and  destroy," 
in  which  case  I  should  certairdy  give  a  very  liberal  and  large  construction  to  the  meaning 
of  the  words  "  spoil  or  destroy,"  and  should  not  allow  (if  there  were  any  question  about 
it)  [387]  the  tenant  for  life  to  do  anything  which  would  injure  the  inheritance  for  the 
persons  who  were  to  succeed  in  the  estate  ;  but  I  should  treat  it  as  an  estate  to  be 
dealt  with  in  the  manner  in  which  a  gentleman  not  in  distress,  who  had  an  ample 
estate  which  he  wished  to  hand  down  to  his  children,  would  deal  with  it,  namely,  in 
a  proper  and  husbandlike  maimer,  not  destroying  any  timber  which  was  not  fit  to 
be  cut.     That  is  the  view  I  take  of  this  clause. 

A  great  many  questions  may  arise  with  respect  to  what  is  ornamental  timber,  and 
with  respect  to  not  cutting  tind)er  not  fit  to  be  cut.  My  view  of  the  case  would 
be,  subject  to  what  I  may  hear  for  the  Defendant,  that  any  timber  which  was  not 
matured,  and  was  improving,  was  not  to  be  cut,  unless  for  the  improvement  of  the 
estate,  by  proper  thiiuiing,  and  the  like. 

That  is  the  general  view  I  take  of  this  case,  but  I  shall  be  very  glad  to  hear  the 
Defendant's  counsel  upon  the  subject,  if  they  consider  the  view  I  have  expressed  is 
not  sufficiently  favourable  to  them. 

Mr.  FoUett  and  Mr.  Southgate,  for  the  Defendant.  The  exception  ought  to  be 
struck  out,  and  the  clause  left  unfettered.  The  Defendant  do(^s  not  claim  a  right  to 
cut  ornamental  timber,  within  the  meaning  of  the  rule  of  this  Court  as  to  such  timber, 
nor  has  he  done  .so  ;  ami  though  he  does  not  allege  that  he  has  not  cut  down  a  hand- 
some tree,  yet  he  has  cut  nothing  which  can  come  within  the  principle  of  the  rule  as 
to  ornamental  timbtT,  or  the  cutting  of  which  can,  in  any  way,  operate  to  the  injury 
of  the  estate.  Besides,  the  Dcfeudatit  does  not  claim  a  right  to  cut  down  timber 
planted,  grown,  or  left  standing  for  ornament,  whether  ornamental  or  not ;  but 
beyond  this,  he  considers  he  has  a  full  right  [388]  to  cut  any  timber  he  pleases.  They 
cited  SiHi/lhc  v.  Siiii/thc  (2  Swanst.  251  ;  1  Wils.  C.  C.  426);  Tooker  v.  Anneski/  (5  Sim. 
235) ;  Chamhcrbjne  v.  Dnmmcr  (3  Bro.  C.  C.  549) ;  Ihtrgess  v.  Limh  (IG  Ves.  17-t) ;  Coffin 
v.  Voffin  (6  Madd.  17;  Jacob,  70);  lin/dgvs  v.  .s>/-/«7i.f  (6  Madd.  279);  I'eirs  v.  rdrs 
(1  Ves.  521);  Aubrey  \.  Fislnr  {10  Ea.s't,  446);  Set.  on  Deer.  (p.  466  (2d  edit.));  1 
Cm.  Dig.  (tit.  3,  c.  2,  Estate  for  Life,  p.  115  (4th  edit.)) ;  Vin.  Abr.  (tit.  Dilapidation, 
vol.  8,  p.  481  (2d  edit.)). 

The  M.astkk  dk  TIIK  Udi.i.s.  I  am  confirme<l  in  the  view  I  took  on  the  former 
occasion  of  the  construction  of  this  deed  ;  and  I  think  I  am  introducing  no  dangerous 
precedent  on  this  suliject,  because  there  must  be  similar  words  in  the  instrument 
before  this  can  form  a  precedent  for  any  subsequent  case.     If  the  words  in  this  deed 
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were  "  without  impeachment  for  any  manner  of  waste,  except  voluntary  or  permissive 
waste  in  the  pulling  down  or  suffering  houses  and  buildings  to  go  to  decay,"  then,  no 
douht,  the  argument  used  on  the  part  of  the  Defendant  would  be  unanswerable,  and  he 
would  bo  enul)led  to  cut  everything  that  a  tenant  for  life,  without  impeachment  of 
waste,  is,  according  to  the  ordinary  doctrine,  entitled  to  cut,  other  than  committing 
equitable  waste. 

I  quite  concur  in  the  opinion  that  the  doctrine  restraining  the  powers  of  the 
tenant  for  life  is  not  to  be  extended  ;  but  I  am  in  this  difficulty  :  I  must  put  some 
meaning  on  the  words  "  save  and  except ; "  one  side  argues  that  I  ought  to  give  them 
the  restrictive  meaning,  co-extensive  with  the  words  "  without  impeachment  of  waste," 
and  then,  that  I  must  reject  the  whole  [389]  of  that  clause  ;  and  the  Defendant's 
counsel,  in  one  branch  of  their  argument,  contend  for  the  same  construction,  and 
argue  that  I  ought  to  reject  the  whole  of  the  exception.  If  I  were  compelled  to  put 
the  same  extensive  meaning  upon  the  exception,  I  should  adopt  the  Defendant's 
argument  rather  than  the  PlaiTitift"s.  I  should  be  disposed  to  think  that  the  exception 
did  not  take  away  the  original  gift,  and  that  the  estate  of  the  grantee  was  an  estate 
"without  impeachment  of  or  for  any  manner  of  waste,  except  suffering  buildings  to 
fall  into  decay  by  not  repairing  the  same."  But  I  am  of  opinion  that  I  must  put 
some  construction  upon  the  words  in  the  exception  "spoil  or  destruction,  or  voluntary 
or  permissive  waste." 

The  only  distinct  and  clear  meaning  that  I  can  give  to  it  is,  as  it  appears  to  me, 
that  species  of  cutting  of  timber  which  the  owner  of  an  estate  in  fee-simple,  having 
not  only  a  due  regard  to  his  own  interest,  but  also  a  due  regard  to  the  permanent 
advantage  of  the  estate,  would  cut  and  no  other.  Of  course  he  cannot  cut  ornamental 
timber,  that  is  to  say,  timber  planted  or  standing  for  ornament.  Therefore,  in  the 
view  I  take  of  this  case,  I  will  make  a  declaration  that,  according  to  the  construction 
of  the  deed,  the  Defendant,  as  the  assignee  of  the  interest  of  Sir  Francis  Vincent,  is 
entitled  to  cut  such  timber  and  other  trees,  not  planted  or  standing  for  ornament,  as 
an  owner  of  the  estate  in  fee-simple,  having  due  regard  to  his  present  interest,  and 
to  the  permanent  advantage  of  the  estate,  might  properly  cut  in  a  due  course  of 
management. 

The  Defendant  goes  beyond  this,  and  claims  a  light  to  cut  timber  exactly  to  the 
same  extent  as  a  tenant  for  life  without  impeachment  of  waste  is  entitled.  As,  in 
my  opinion,  he  cannot  go  so  far  as  that,  I  shall  grant  an  [390]  injunction  to  restrain 
him  from  cutting  any  timber  or  wood  beyond  that  specified  in  the  preceding 
declaration. 

The  Plaintiff  is  entitled  to  an  inquiry  whether  the  Defendant  has  already  cut  any 
timber  beyond  that  which  he  is  entitled  to,  according  to  my  declaration,  and  to  an 
account  of  the  produce  of  it.  There  may  be  some  difficulty  in  working  this  out,  but 
I  think  it  may  be  surmounted  in  Chambers. 

I  may  explain  the  general  view  I  take  of  the  case  by  this  illustration  : — Suppo.se 
there  was  a  very  fine  oak  tree,  of  100  years  old,  at  a  distance  from  the  house,  and 
not  visible  from  the  grounds,  which  was  perfecth'  mature  and  fit  to  cut,  though  it 
might  possibly  still  improve  a  little,  I  should  hold  that  the  tenant  for  life  was  entitled 
to  cut  that  tree  ;  but  if  the  tree  was  forty  or  fifty  years  old,  valuable  to  cut,  but 
rapidly  improving,  and  had  not  attained  its  maturity,  I  should  hold  that  he  was  not 
entitled  to  cut  it.  It  is  a  question  of  degree  in  each  case,  to  be  determined  by  ascer- 
taining what  a  sensible  owner  in  fee  of  an  estate  which  he  wished  to  preserve  for  his 
children  would  do.  That  is  possibly  not  a  very  legal  definition  ;  but  a  man  of 
commonsense  and  understanding  might  easily  put  it  in  practice. 

[391]    CoARD  V.  HoLDERNESS.    June  21,  1856. 

The  testator  bequeathed  to  C.  AV.  C.  the  full  amount  of  whatever  sum  H.  H.  might 
be  indebted  to  C.  AV.  C.  at  the  testator's  decease.  The  testator  added,  "and  it  is 
my  positive  will  that  the  amount  required  for  the  payment  of  the  same,  whatever 
it  may  be,  be  taken  out  of  the  amount  of  that  share  to  which  H.  H.  becomes  entitled 
to  a  life  interest  under  my  will."     The  share  of  H.  H.  proved  insufficient  to  pay  the 


22BEAV.  392.  STEWART   V.    STEWART  1159 

debt.  Held,  that  this  was  not  a  demonstrative  legacy  to  C.  W.  C,  and  that  his 
debt  could  only  be  satisfied  out  of  the  assets  so  far  as  the  share  of  H.  H.  therein 
would  extend. 

The  decision  of  the  Master  of  the  Rolls,  on  the  general  effect  of  the  will  of  the 
testator  in  this  cause,  is  reported,  anle  (20  Beav.  147).  In  Chambers,  on  taking  the 
accounts  of  the  testator's  real  and  personal  estate,  a  question  arose  as  to  the  efl'ect  of 
the  codicil  to  the  testator's  will,  dated  the  12th  October  1853,  which  was  in  the 
following  words  : — 

"  Whereas  ray  son  Henry  Holderness  has  had  considerable  sums  of  money  from 
Charles  Walton  Coard,  now  I  give  and  bequeath  unto  Charles  Walton  Coard  the  full 
amount  of  whatever  sum  or  sums  of  money  my  son  Henry  Holderness  may  be  indebted 
to  the  said  Charles  Walton  Coard  at  my  decease,  with  interest  on  the  same  ;  and  it 
is  my  positive  will  that  the  amount  required  for  the  payment  of  the  same,  whatever 
it  may  be,  be  taken  out  of  the  amount  of  that  share  to  which  he,  my  son  Henry 
Holderness,  becomes  entitled  to  a  life  interest  under  my  last  will  and  testament." 

At  the  testator's  death,  £92.3,  1.5s.  was  due  from  Henry  Holderness  to  Charles 
Walton  Coard,  and  it  being  admitted  that  the  share,  to  which  Henry  Holderness 
became  entitled  under  the  testator's  will,  was  insufficient  for  the  payment  of  the  debt, 
Coard  claimed  to  be  paid  or  to  retain  the  balance  thereof  out  of  the  testator's  general 
residuary  personal  estate,  before  division. 

[392]  Mr.  Lloyd  and  Mr.  Prondergast,  for  the  Plaintiff,  Charles  Walton  Coard, 
contended  that  although  the  legacy  was  directed  to  be  paid  out  of  the  share  of  the  son 
Henry  Holderness,  still  it  was  not  the  less  payable  out  of  the  testator's  general 
personal  estate,  it  being  in  the  nature  of  a  demonstrative  legacy,  and  not  of  a  specific 
character.  That  it  was  a  direct  gift,  and  that  it  was  a  matter  of  secondary  considera- 
tion out  of  what  fund  it  was  to  be  satisfied,  and  did  not  fail  by  the  insufficiency  of 
the  fund  out  of  which  it  was  primarily  payable.  They  cited  Mann  v.  Copland  (2  Madd. 
223),  Fmvli'T  v.  mUoughhy  (2  Sim.  &  .Stn.  354),  and  JFiUox  v.  Rlmles  (2  Kuss.  452). 

Mr.  Koundell  Palmer  and  Mr.  J.  Sidney  Smith,  for  the  residuary  legatees,  were 
not  heard. 

TiiE  Ma.ster  of  the  Rolls  [Sir  John  Romilly].  I  am  of  opinion  that  those 
cases  are  distinguishable  from  the  present.  There,  several  legacies  having  been  given, 
the  testator  afterwards  provided  a  fund  which  he  directed  to  be  the  primary  fund  for 
their  payment.  I  concur  with  those  authorities,  that  the  fund  which  the  testator  has 
made  primarily  applicable  for  that  purpose  shall  be  first  applied  in  payment,  and  that 
the  general  legacies  shall  not  fail  l)y  its  insufficiency. 

This  case  is  distinguishable,  the  peculiarity  of  it  is,  that  it  is  a  bequest  to  the  son's 
creditor,  of  what  may  be  owing  to  him,  and  the  testator  then  proceeds  to  say  that  the 
amount  recjuired,  whatever  it  may  be,  shall  be  paid  out  of  the  son's  share  under  the 
will.  This  positive  direction  is  so  incorporated  with  the  original  bequest,  [393]  that 
I  feel  it  impcssible  to  support  it  beyond  the  son's  interest. 

It  is  not  so  much  a  direct  gift  of  the  amount  of  the  son's  debt  to  his  creditor,  as  a 
mode  of  providing  for  its  payment  out  of  what  the  .son  may  take  uniler  the  will.  If 
the  son  had  predeceased  the  testator,  there  would  have  been  no  benefit  to  the  creditor, 
for  the  debt  was  only  to  be  taken  out  of  the  share  to  which  the  son  became  entitled 
under  the  will. 

I  think  that  nothing  is  given  to  the  creditor  but  out  of  the  share  of  the  son,  and 
that  the  debt,  whatever  may  be  its  amount  at  the  testator's  death,  is  merely  to  be 
taken  out  of  the  share  of  the  son,  so  far  only  as  it  will  extend. 

[393]    Stewart  r.  Stewart.     March  11,  1856. 

Where  a  charge  against  a  Defendant  is  struck  out  by  amendment,  the  Defendant  is 
not  justifieil  in  entering  into  evidence  on  the  subject. 

The  original  bill  insisted  on  the  invalidity  of  the  ajjpointment  of  new  trustees  made 
by  the  Defendants,  on  the  ground  of  her  mental  inca[)acity.  Though  the  charge  as 
to  mental  incapacity  was  struck  out  by  amendment,  the  Defendant,  nevertheless, 
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entered  into  evidence  on  the  subject.  Held,  that  the  course  was  improper,  and 
though  the  appointment  was  upheld,  and  the  Plaintiff  was  ordered  to  pay  the  costs 
relating  to  that  matter,  yet  the  Defendant  was  ordered  to  pay  the  costs  of  the 
evidence  as  to  her  mental  capacity. 

The  principal  object  of  the  suit  was  to  secure  a  legacy  of  £5000,  in  which,  subject 
to  the  life-estate  of  the  testator's  widow,  the  Plaintiff  was  interested.  Hut  the  widow 
having,  by  deed  under  a  power  contained  in  the  will  of  the  testator,  appointed  two 
new  trustees,  the  bill  originally  insisted  that  the  appointment  was  void,  and  that  the 
widow  was  not  of  sufficient  mental  capacity  to  comprehend  and  understand  the 
pui'])ort  and  nature  of  the  deed,  she  being  in  a  state  of  "sriiik  liebiliti/."  The  [394] 
Plaintiff  amended  the  bill  by  striking  out  the  passages  relating  to  the  widow's  mental 
incapacity.  The  widow  and  the  new  trustees,  notwithstanding  this,  entered  into 
evidence  as  to  her  mental  capacity,  and  which  the  Plaintiff  answered,  as  it  reflected 
on  him. 

The  principal  question  argued  was  as  to  the  costs. 

Mr.  K.  Palmer  and  Mr.  liogers,  for  the  Plaintiff. 

Mr.  G.  L.  Russell,  Mr.  Loudon,  and  Mr.  Ik'avan,  for  the  Defendants. 

The  Mastkk  ok  the  Rolls  [Sii-  John  Romilly]  held  that  the  appointment  was 
valid,  and  he  directed  the  Plaintiff  to  pay  the  costs  of  the  suit  down  to  the  amend- 
ment, so  far  as  it  had  been  increased  by  the  charge  of  personal  misconduct  or 
incapacity  of  the  widow,  or  the  validity  of  the  appointment  of  new  trustees.  But  he 
held,  that  the  Defendants  were  not  justified  in  entering  into  evidence  as  to  the 
charges  which  had  been  previously  struck  out,  and  he  ordered  the  Defendants  to  pay 
the  Plaintiff  the  costs  of  so  much  of  their  evidence  as  related  to  matters  withdrawn 
from  the  bill  bj'  amendment. 

His  Honor  added  that,  in  his  opinion,  the  Plaintiff  was  justified  in  answering  that 
part  of  the  evidence,  as  it  contained  personal  charges  against  him. 


[395]    Green  v.  Low  (No.  1).     June  10,  18.56. 

Where  a  motion  for  an  injunction  i.s,  by  arrangement,  turned  into  a  motion  for  a 
decree,  it  must  be  set  down  by  order  to  save  the  month's  delay. 

Upon  a  motion  coming  on  for  an  injunction,  the  parties  concurred  in  having  it 
turned  into  a  motion  for  a  decree. 

The  Master  of  the  Rolls  [Sir  John  Romilly]  held,  that  the  cause  must  be  set 
down  by  order,  in  order  to  save  the  month's  notice.  (See  15  &  16  Vict.  c.  86,  s.  15  ; 
and  22d  and  27th  Orders  of  August  7,  1852,  Ordines  Can.  467,  468.) 

Mr.  Lloyd,  Mr.  Smythe,  and  Mr.  Southgate,  appeared  for  the  different  parties. 

[395]     Gardiner  v.  Downes.    June  10,  1856. 

A  trustee  held  justified,  under  the  circumstances,  in  retiring  from  the  trust,  and  to  be 
entitled  to  his  costs  of  suit  to  have  a  new  trustee  appointed. 

The  Plaintiff,  Mr.  Gardiner,  with  Mr.  Baikie,  Mr.  C.  Downes,  and  Mr.  "\Vm. 
Downes,  were  the  trustees  of  a  marriage  settlement  made  in  1825.  The  property 
comprised  therein  consisted  of  money  in  the  funds,  some  real  estate,  and  a  policy  for 
£2000,  on  the  life  of  the  husband,  which  he  covenanted  with  th(^  trustees  to  keep  up. 
The  .settlement  contained  a  power  to  the  wife  to  appoint  new  trustees,  in  the  place  of 
any  trustee  who  "  should  die  or  desire  to  be  discharged  from,  or  neglect  or  become 
incapable  to  act." 

[396]  In  1852  Baikie,  who  was  the  active  trustee,  and  wholly  managed  the  trust, 
died,  and,  in  1855,  Gardiner,  who  was  si.xty-seven  years  of  age,  and  whose  health  was 
declining,  became  desirous  of  retiring  from  the  trust.  He  requested  the  husband, 
who  was  tenant  for  life  subject  to  an  annuity,  payable  to  his  wife  for  her  separate  use, 
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to  procure  the  appointment  of  a  new  trustee,  offering,  at  the  same  time,  to  pay  half 
the  expenses.  The  husband  objected  to  the  expense,  and  insisted  that  the  proceeding 
was  unnecessary.     A  long  correspondence  ensued,  which  produced  no  result. 

The  bill  was  filed  in  November  1855,  by  Gardiner,  piaying  that  the  trusts  might 
bo  performed  under  the  direction  of  the  Court,  and  that,  if  necessary,  new  trustees 
might  be  appointed  in  the  place  of  Baikie  and  the  Plaintift'. 

Mr.  Cairns  and  Mr.  T.  Hughes,  for  the  Plaintiff,  asked  for  the  relief  prayed  by  the 
bill  and  for  the  costs  of  the  suit,  rendered  necessary,  as  they  argued,  from  the  conduct 
of  the  tenant  for  life. 

Mr.  R.  Palmer  and  Mr.  Shapter,  for  the  Defendants,  resisted  the  payment  of  the 
costs.  They  argued  that  a  trustee  was  not  justified  in  retiring  from  duties  which  he 
had  engaged  to  perform,  and  that  if  he  did  so  for  his  own  convenience,  or  from  mere 
caprice,  it  must  be  at  his  own  expense;  Foishaw  v.  Hi(j(jins(/n  (20  Beav.  485);  and 
sen  Howard  v.  Hhodes  (1  Keen,  581);  and  Coventry  y.  Corentry  {\  Keen,  758).  That, 
in  the  present  case,  there  was  no  reason  for  the  Plaintiff's  retiring,  for  there  was 
no  active  duties  to  perform,  the  settlement  containing  no  power  for  shifting  the 
securities. 

[397]  The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  This  is  a  very 
unfortunate  case,  but  the  Court  has  no  option,  and  must  deal  with  it  according  to  the 
settled  rules.  A  trustee  may  file  a  bill  to  have  the  trust  administered  under  the 
direction  of  the  Court,  to  have  the  funds  transferred  into  Court,  and  the  dividends 
paid  to  the  tenant  for  life,  but  the  real  object  of  this  suit  is,  to  have  a  trustee  dis- 
charged. It  is  true  that  this  Court  does  not  allow  a  trustee  to  retire  from  the  trust 
from  mere  caprice,  and  that  there  must  be  some  alteration  of  circumstances  to  justify 
him.  But  when  I  look  at  the  circumstances  of  this  case,  I  find  that  the  Plaintiff 
became  a  trustee  in  the  year  1825,  and  that  after  thirty  years  he  files  a  bill  to  be  dis- 
charged from  his  office  of  trustee.  Mr.  Baikie,  his  co-trustee,  by  whom  what  little 
duties  there  were  had  been  performed,  died  in  1852  ;  the  Plaintiff  might  then  have 
said,  "  I  do  not  place  any  confidence  in  any  person  except  Mr.  Baikie,  and  on  his 
ceasing  to  be  a  trustee,  there  has  been  such  an  alteration  in  the  circumstances  of  the 
trust  that  I  will  no  longer  continue  to  act."  It  is  said  there  were  no  duties  to 
perform  ;  but  there  was  a  covenant  to  insure,  which,  though  it  has  been  regularly  and 
scrupulously  performed,  still  it  was  the  duty  of  the  trustees,  from  year  to  year,  to  see 
that  the  premiums  were  paid,  and  if  not,  to  take  some  steps  for  the  purpose.  Con- 
sidering all  these  circumstances,  and  especially  adverting  to  the  fact  that  the  Plaintiff 
even  offered  to  pay  half  the  expenses,  I  must  say  that  he  was  entitled  to  come  to  the 
Court  to  be  discharged.  I  must  appoint  a  new  trustee,  and  the  Plaintiff  must  have 
his  costs  of  suit  out  of  the  trust  funds. 


[398]     WoRMSLEY  V.  Sturt.     June  10,  1856. 

If  a  party  be  dissatisfied  with  the  accounts  brought  in  and  vouched  in  the  Judge's 
Chambeis,  he  may  e.xamine  the  accounting  party  rivA  tore,  but  he  should  give  notice 
of  the  points  as  to  which  he  is  to  bo  examined.  The  accounting  party  may,  in 
such  case,  be  required  to  produce  the  documents  at  his  examination,  notwith- 
standing an  existing  order  for  production  elsewhere. 

The  Plaintiffs  were  legatees,  and  the  Defendant  the  trustee  and  executor  under 
the  will. 

The  common  accounts  having  been  directed  by  the  decree,  the  Defendant  brought 
in  and  vouched  his  accounts.  After  this,  the  Plaintiffs  served  the  Defendant  with  a 
summons  to  attend  at  the  Rolls  Chambers  on  the  10th  of  June  1850,  to  be  examined 
as  a  witness  on  the  part  and  behalf  of  the  Plaintiff,  and  also  with  a  stibjKena  ad 
ieffijicuvdiim  diins  Uctnit.  r»Vuil.^.5| 

The  Defendant  now  moved  that  the  Plaintiffs  might  shew  upon  what  matters  he 

was  to  be  examined  vinl  rare,  an<l  further,  that  if  he  was  to  be  examined,  he  might  be 

examined  in    the    presence  and  with   the   assistance  of   counsel,    before    the   Judt;e 

personally,  or  before  one  of  the  Examiners  of  the  Court,  and  further,  that  the  writ  of 
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sttbpo:na  might  be  discharged  wholly,  or  as  to  the  production  of  documents  thereby 
required. 

Mr.  R.  Palmer  and  Mr.  Rogers,  in  support  of  the  motion.  It  is  contrary  to  the 
practice  to  issue  a  •oibfdna  for  the  examination  of  a  party  vir4  roce,  after  he  has 
brought  in  and  vouched  his  accounts,  and  they  h.ave  been  passed.  It  will  occasion 
great  and  unnecessary  expense  and  annoyance  to  the  Defendant,  and  the  Plaintiti's 
will  travel  into  irrelevant  matters  not  in  issue.  As  to  the  production  of  documents, 
there  already  exists  an  order  for  their  production  at  the  office,  and  a  suh2'0'na  duces 
tecum  is  inconsistent  with  that  order. 

[399]  Mr.  Koupell,  ronlru,  was  not  heard. 

TiiK  Ma.ster  of  the  Rolls  [Sir  John  Romillyl  Under  the  old  practice,  the 
accounting  party  brought  in  his  accounts,  and  mignt  afterwards  be  examined  on 
interrogatories.  My  notion  is,  that  by  the  present  practice,  when  an  accounting 
party  brings  in  his  accounts,  and  the  other  side  is  dissatisfied  with  them,  the  latter  is 
at  liberty  to  examine  the  accounting  party  rivd  rare,  but  I  re(|uire  him  to  give  notice 
of  the  points  as  to  which  he  is  to  be  examined,  in  order  that  he  may  come  prepared. 
(See  the  30th  General  Order  of  IGth  October  1852,  Ordines  Can.  492.) 

I  think  that  the  Defendant  must  be  examined,  and  produce  the  documents,  and 
the  motion  must  therefore  be  refused  with  costs. 


[400]     In  re  Farrow's  Estate.    June  25,  26,  1856. 

A.,  in  January  1853,  gave  to  B.  his  I  0  U  for  £65.  After  A.'s  death,  B.  having 
claimed  the  amount,  his  receipt  for  the  amount  was  produced.  B.  swore  positively 
that  the  amount  had  never  been  paid.  The  Court  held  that  it  could  not  act  on 
his  unsupported  testimony  against  the  written  evidence. 

There  were  several  accounts  and  transactions  between  Farrow  and  Righton. 

On  the  20th  of  January  1853  Farrow  gave  Righton  his  I  0  U  for  £65,  and  on 
the  12th  of  February  following,  Righton  signed  a  receipt  for  the  amount.  In  the 
course  of  the  administration  of  the  estate  of  Farrow,  Righton  in.sisted  that  though  a 
receipt  had  been  given  for  the  amount,  the  money  had  never  been  paid.  He  stated 
this  positively  by  his  affidavit,  and  he  claimed  to  set  off'  the  £65  from  the  amount  due 
to  him  to  the  estate  of  Farrow. 

Mr.  Morris,  for  Righton,  argued  that  the  evidence  being  positive  that  the  money 
had  never  been  paid,  his  claim  ought  to  be  allowed. 

Mr.  Follett  and  Mr.  Amphlett,  contra,  argued  that  the  applicant  could  not  be 
allowed  to  escape  from  the  effect  of  his  receipt,  by  his  own  unsupported  testimony, 
especially  after  the  decease  of  Farrow. 

The  Master  of  the  Rolls  reserved  judgment. 

June  26.  The  Master  of  the  Rolls  [Sir  John  Romilly].  I  cannot  allow  this 
claim.  I  am  of  opinion  that  I  must  trust  to  the  statement  on  the  written  document, 
for  I  [401]  have  nothing  against  it  but  the  simple  affidavit  of  Righton.  I  must  act 
on  general  rules,  and  hold  that  his  unsupported  testimony  cannot  get  over  the  written 
testimony.  Three  weeks  after  the  date  of  the  I  0  U  a  receipt  was  given  for  the 
amount,  and,  to  escape  from  the  effect  of  it,  Righton  ought  to  have  shewn  by 
independent  evidence  that  the  money  was  not  in  fact  paid. 

In  this  state  of  the  evidence,  I  cannot  allow  this  sura. 

[401]    Swale  i:  Swale.    Jul;/  1,  1856. 

When  two  suits  are  instituted  for  the  same  object  in  different  Courts,  the  parties 
ought  themselves  to  apply  to  the  Lord  Chancellor  to  have  them  transferred  to  one 
Court.  If  they  do  not,  the  Court  itself  will  apply  to  the  Lord  Chancellor  for  that 
purpose. 

In  this  case,  two  suits  had  been  instituted  in  different  Courts  for  the  same  purpose. 
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The  fact  having  been  brought  to  the  notice  of  this  Court  on  an  application  for  a 
receiver, 

The  Master  of  the  Rolls  [Sir  John  Romilly]  said,  the  proper  course  will  bo  for 
the  parties  to  apply  to  the  Lord  Chancellor  to  have  the  two  causes  transferred  to  the 
same  Court. 

If  they  do  not,  I  shall  myself  apply  to  the  Lord  Chancellor  for  that  purpose. 

[402]     Dolman  v.  Nokes.     Xov.  9,  12,  1855. 

It  is  not,  generally,  the  duty  of  a  purchaser  to  inform  a  vendor  of  any  of  the  circum- 
stances which  may  make  it  desirable  for  him  to  purchase. 

A  first  mortgagee  with  power  of  sale  had  entered  into  arrangements,  but  not  a 
binding  contract,  for  the  advantageous  sale  of  part  of  the  mortgaged  property. 
After  this,  he  Iwught  up,  at  a  reduced  price,  the  interest  of  the  second  mortgagee, 
without  informing  him  of  the  arrangements  for  sale.  Held,  that  he  was  not  bound 
to  inform  the  second  mortgagee  of  the  opportunity  he  had  of  selling  ;  and  a  bill,  to 
set  aside  the  sale  on  the  ground  of  suppression  of  information,  was  dismissed  with 
costs. 

James  W.  Nokes  had  purchased  an  estate  at  Twickenham,  called  "  Pope's  Villa 
estate,"  on  a  speculation,  intending  to  resell  it  in  lots.  He  raised  money  by 
mortgaging  it  to  Miss  Laslett,  and  subsequently  to  the  Defendants  Dolman  (a  solicitor) 
and  Wyatt  for  £4000. 

In  1848  a  considerable  portion  of  the  first  mortgage  had  been  paid  off  by  sales  of 
portions  of  the  estate  ;  but  there  still  remained  about  £4500  due  to  the  first  mortgagee, 
and  it  was  evident  that  the  produce  of  the  remainder  of  the  estate  was  insufficient  to 
pay  both  mortgages. 

Though  the  first  mortgagee  had  a  power  of  sale,  difficulties  arose  in  selling  the 
remainder  without  the  concurrence  of  the  second  mortgagees.  Nevertheless,  in 
September  1848,  Laslett,  being  about  to  sell  it  for  £5000,  the  second  mortgagees 
objected  on  the  ground  of  the  price  oftered  lieing  insufficient.  A  correspondence 
ensued  betweeti  Laslett  and  Dolman,  in  which  Dolman  proposed  to  sell  his  second 
mortgage  to  Laslett.  Laslett  then  proposed  to  give  £500  for  it,  which  Dolman 
declined,  but  suggested  £1000  as  the  price.  Laslett  afterwards  proposed  to  give  this 
sum  as  the  consideration  for  a  release  of  the  mortgage  for  £4000.  In  answer  to  this, 
Dolman  wrote  a  letter,  dated  the  3d  January  1848,  stating,  "  I  am  authorized  to  say 
such  proposal  is  accepted." 

[403]  A  valid  contract  having  been  thus  entered  into  between  the  parties,  they 
proceeded  to  complete  it ;  but,  in  the  meantime.  Dolman  having  heard  that  Laslett 
had  entered  into  some  contract  with  Lady  Waldegrave,  for  the  sale  to  her  of  a  portion 
of  the  mortgaged  property,  wrote,  on  the  14th  of  February,  to  Lady  Waldegrave's 
solicitor  (Mr.  Pearson) :  "I  shall  be  obliged  by  your  informing  me  if  such  a  contract 
has  been  entered  into,  and  what  is  the  sum  fixeil  for  the  purchase-money,  and  I  have 
but  little  doubt  that  the  sale  may  be  completed  with  the  concurrence  of  my  clients, 
or  that  any  interference  of  mine  will  be  rendered  unnecessary." 

He  did  not  appear  to  have  obtained  any  information  from  Mr.  Pearson,  and  on  the 
21st  of  February  1849  Dolman  wrote  to  Laslett,  as  follows : — 

"  I  have  flelayed  replying  to  your  letter  of  the  6th  inst.,  &c.,  &c.,  in  consequence 
of  my  having  received  information  that  a  contract  had  been  entered  into  by  you  and 
Mr.  Xokes,  for  sale  of  the  property  to  Lady  Waldegrave.  I  have  now  to  request  you 
will  inform  mo  of  the  nature  of  the  ai'rangement,  and  the  price  to  be  paid  by  ]>ady 
Waldegrave  to  you,  in  order  that  I  may  not  expose  myself  to  an  imputation  of  unfair 
dealing,  on  the  part  of  the  mortgagees  subsequent  to  me,  on  the  ground  of  inadequacy 
iif  consideration.  This  being  done,  I  will  at  once  atl'ord  every  facility  in  my  power  for 
your  arrangement." 

To  this,  Mr.  Laslett  (the  solicitor  of  the  first  mortgagee),  on  the  25th  of  February 
1849,  replied,  as  follows: — 

"/  hair  not  entered  into  any  ct/ntrad,  nor  has  my  sister  ;  there  is  a  difficulty  in  ihe 
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way,  unless  she  were  [404]  solely  seised.  Mr.  Chuicli  has  been  negotiating  with  Mr. 
Pearson  (Lady  A\'alilcgrave's  solicitor),  but  I  declined  entering  into  any  contract  unless 
you  had  .sold.  As  you  appear  to  hesitate  about  selling,  I  am  willing  to  abandon  the 
negociation  with  you.  Perhaps  you  will  pay  off  my  sister,  and  take  the  whole  into 
your  own  hands  ;  I  will  receive  the  amount  at  a  day's  notice.  If  you  decline  to  pay 
her  off,  I  think  we  had  better  have  a  peremptory  .sale,  for  the  costs  will  be  large  if 
the  thing  is  to  remain.  No  interest  has  been  paid  on  the  mortgage  ;  the  interest 
must  l)e  paid,  or  the  property  at  once  sold.  If  I  do  not  hear  from  you  in  a  post  or 
two,  I  shall  consider  the  negociation  with  you,  as  to  the  purchase  of  your  mortgage, 
at  an  end." 

Dolman,  on  the  27th  February  1849,  wrote  to  Laslett,  as  follows : — 

"  i'n<ler.'<tanJinrf  that  no  mntmrt  exists  for  the  sale  of  the  projjerty  at  Twickenham, 
in  mortgage  to  Miss  Laslett,  I  am  enabled  to  advise  the  completion  of  the  contract 
for  sale  to  her  of  the  interest  of  Mr.  Wyatt  and  another  in  the  jnoperty  for  the 
£1000." 

The  purcha.se  was  accordingly  completed  by  a  deed  of  the  26th  of  March  1849,  by 
which  l>olman  and  Wyatt,  with  the  concurrence  of  Nokes,  and  in  consideration  of 
£1000,  transferred  the  mortgage  of  £4000  to  Laslett.  The  deed  recited  that  £4(i.'5s 
was  due  on  the  first  mortgage,  and  that  Nokes  was  satisfied  that  the  sum  of  £1000 
was  the  full  value  of  the  property,  subject  to  the  first  mortgage. 

It  is  now  necessary  to  refer  to  circumstances  connected  with  this  transaction, 
which  took  place  in  the  interval  and  had  been  concealed  from  the  Plaintiff,  and  [405] 
furnished  the  grounds  of  this  suit  for  setting  aside  the  transaction. 

Laslett  had,  in  fact,  prior  to  December  1845,  entered  into  a  verbal  contract  with 
the  solicitor  of  Lady  Waldegrave,  for  the  sale  of  a  portion  of  the  property  for  £5400, 
and  he  had  stated,  in  a  letter  of  the  23d  of  December  1848,  to  Nokes,  "that  he  had 
agreed  to  let  Pearson  (the  solicitor  of  Lady  Waldegrave)  have  the  lot  he  required  for 
£5400,  and  that  this  rendered  it  important  that  1  )olnian  should  be  settled  with."  Noke.s 
also,  on  the  27th  of  December,  wrote  to  Laslett,  stating  that,  "having  agreed  with 
Mr.  Pearson  for  £5400,  it  was  most  important  that  Mr.  Dolman  should  be  at  once 
settled  with,  before  he  was  acquainted  with  the  amount  sold."  He  added,  "  It  will 
not  do  to  let  Dolman  wait  till  Pearson  pays  his  money,  as  he  must  be  made  acquainted 
with  the  amount,  and  of  course  he  would  not  then  consent." 

It  appeared  also  that  Nokes's  father,  who  acted  for  his  son,  wrote,  on  the  22d  of 
February  1849,  the  following  letter  to  Laslett : — 

"I  have  had  an  interview  with  Dolman,  and  it  appears  he  has  heard  something 
about  the  sale  of  the  land  at  Twickenham,  and  he  is  endeavouring  to  find  out  the 
amount.  /  of  cmtrtii'  thnnv  iluM  in  lii.<  ejies,  by  saying  I  was  sure  no  contract  had  been 
finally  entered  into,  although  I  had  heard  some  negociation  had  been  going  on  with 
Mr.  Church  (the  solicitor  of  Laslett),  making  an  offer  which  would  hardly  clear  the 
mortgage  debt  due  to  you,  with  the  interest,  costs  and  expenses  ;  and  that  I  had  some 
time  since  written  to  you  stating  that  it  was  sacrificing  the  property,  because,  I  said, 
the  object  of  our  persuading  Mr.  Laslett  to  give  him  a  £1000  [406]  for  his  interest 
was,  that,  at  some  future  day,  a  better  price  might  Ije  obtained  ;  and  that  my  son, 
most  probably,  would  reap  the  benefit,  if  any  ;  whereas,  in  its  present  state,  the 
interest  was  eating  up  the  whole  ;  and  instead  of  his  receinng  therefrom  a  £1000,  he 
would  get  nothing.  Dolman  said  he  should  write  to  you  to  know  the  particulars  ; 
and  I  think  if  you  will  inform  him,  firmly,  that  you  have  not  at  present  entered 
into  any  contract  that  Mr.  James  Nokes  disapproved  of  the  terms,  and  that  unless  he  at 
once  completed  the  arrangement  made,  which  you  only  offered  to  carry  out,  thinking 
that  it  might  possibly,  at  some  future  day,  be  giving  Mr.  Nokes  a  chance  of  making 
a  better  price  of  the  property,  you  would  have  nothing  more  to  do  with  the  matter, 
as  }^ou  are  heartily  sick  and  tired  of  the  continued  delays  and  obstacles  that  your 
course  would  be  to  file  a  bill  for  foreclosure.  This  would  bring  him  upon  his  knees, 
because  I  know  he  is  very  anxious  to  get  the  £1000.  I  have  not  yet  handed  the 
proposed  contract  to  Mr.  Church,  and  shall  not,  till  I  hear  from  you.  Depend  upon 
it,  the  best  course  will  be  to  settle  with  Dolman  before  any  contract  be  signed,  or  we 
shall  be  thwarted.  As  to  the  £5400,  if  Lady  Waldegrave  should  not  complete,  I 
engage,  before  June,  to  obtain  a  much  larger  sum  for  the  lands  she  takes." 
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Laslett,  after  purchasing  Dolman's  interest,  had,  on  the  20th  of  April  1849,  entered 
into  a  written  contract  to  sell  the  principal  part  of  the  property  to  Lady  Waldegrave 
for  £5400,  and  he  afterwards  sold  the  remainder  for  £900,  thus  realizing  for  the 
whole  £6300,  while  the  first  mortgage  and  interest,  together  with  the  amount  paid 
to  l)olman,  amounted  to  no  more  than  £5638. 

Under  these  circumstances,  the  Plaintiff'  insisted  that  Laslett  had  been  guilty  of 
a  fraud,  by  concealing  and  [407]  denying  the  fact  of  the  sale  of  a  portion  of  the  estate 
to  Lady  Waldegrave  for  £5400,  leaving  a  portion  which  afterwards  realized  £900. 
So  that  Laslett  had  made  a  profit  of  £662  by  the  transaction.  The  bill  prayed  in 
substance,  that,  notwithstanding  the  conveyance,  Laslett  might  be  declared  a  trustee 
of  the  surplus  for  Dolman  and  Wyatt. 

Mr.  Koupell  and  Mr.  Elderton,  for  the  Plaintiff. 

Mr.  K.  Palmer  and  Mr.  A.  Smith,  for  the  Defendant  Laslett. 

Nov.  12.  The  M.a..stek  of  the  Kolls  [Sir  John  Komilly].  The  object  of  this 
suit  is  to  set  aside  a  deed  of  the  26th  day  of  March  1849,  by  which  the  Plaintifi" 
conveyed  to  Laslett  his  interest  in  the  residue  of  certain  premises  at  Twickenham,  and 
the  gi'ound  on  which  it  is  sought  to  be  set  aside  is  that  the  deed  was  obtained  by 
fraud  and  concealment.  The  fraud  alleged  consists  in  the  concealment  and  suppres- 
sion of  the  fact  that  an  agreement  had  been  entered  into  by  Laslett  with  Lady  Walde- 
grave for  the  sale  of  a  portion  of  these  premises  for  £5400  ;  and  the  Plaintiti'  alleges 
that  if  he  had  known  this  fact,  it  would  have  induced  him  not  to  sell  his  interest  in 
the  premises  for  £1000. 

It  is  not  generally  the  duty  of  a  j)urchaser  to  inform  a  vendor  of  any  of  the 
circumstances  he  may  be  acquainted  with,  which  may  make  it  desirable  for  him  to 
purchase  any  propert}'  or  may  make  it  available,  still,  however,  if  on  the  purchase 
there  is  an  express  statement  of  fact  on  either  side,  which  causes  the  contract  to  be 
made,  and  on  the  faith  of  which  alone  the  contract  is  made,  and  that  fact  is  either 
false,  or  if  there  is  a  fact  which  it  is  well  known  will  prevent  the  contract,  [408]  and 
which  is  suppressed  for  that  purpose,  it  might  render  void  the  whole  transaction  (see 
J'lilsford  V.  JiirhanlK,  17  Beav.  87)  ;  but  this  would  ilepend  on  the  circumstances  and 
facts  of  the  case. 

I  think  it  important  to  observe  that  it  appears  obvious  to  me  that  all  the  parties 
to  this  transaction  were  at  this  time  eijually  well  acquainted  with  the  nature  and 
value  of  the  property.  I  feel  quite  satisfied  that  Nokes,  Dolman  and  Laslett  were 
all  perfectly  well  acquainted  with  its  value.  Its  value  was  of  a  speculative  character,  a 
good  deal  depending  on  the  price  to  be  obtained  for  accommodation  and  building  land 
at  Twickenham,  and  therefore  the  value  could  not  be  so  well  known  as  if  it  had  been 
an  agricultural  estate  in  a  distant  part  of  the  coutitry,  whose  value  would  simply 
depend  on  the  rack  rent. 

What,  however,  I  have  chieHy  to  consider  is,  whether  Laslett  was  bound  to 
communicate  to  Dolman  that  he  had  an  opportunity  of  selling  a  portion  of  the 
property  for  £5400  ?  1  am  of  opinion  that  it  was  not  a  circumstance  which  he  was 
bound  to  communicate  to  Dolman.  Dolman  knew  perfectly  well  what  the  nature  of 
the  jjroperty  was;  he  offered  to  sell  it  for  £1UU0,  and  Laslett  thought  he  could  make 
it  worth  his  while  to  buy  it  from  him,  and  in  that  state  of  things  I  think  it  wa.s  not  an 
incumbent  duty  on  Laslett  to  inform  Dolman  of  that  fact.  If  I  am  right  in  that  view 
of  the  case,  the  rest  will  follow,  because  upon  that  Mr.  Dolman,  by  his  letter  of  the 
3d  of  January,  enters  into  the  contract  for  selling  the  property,  which,  in  my  opinion, 
he  could  not  afterwards  have  got  rid  of  ;  and  if  Laslett  was  not  bound  to  communicate 
the  fact  that  he  had  entered  into  a  verbal  agreement  to  sell  a  portion  of  this 
property  for  £5400  to  Lady  Waldegrave,  it  follows  that  this  Court  woulil  [409] 
have  decreed  the  Plaintiff  specifically  to  perform  his  contract,  and  that  the  suppres- 
sion of  that  fact  would  not  have  prevented  the  contract  being  performed  in  this  Court. 

The  letter  of  the  1  4th  of  February  to  Mr.  Pearson  from  the  PlaintiH'  shews  that 
he  had  distinct  notice  of  some  agreement  between  Laslett  and  Lady  Waldegrave. 
It  appears  that  Mr.  Pearson  declined  to  give  him  any  information  on  the  subject, 
al  all  events  he  did  not  get  any.  Thereupon  the  Plaintifi'  writes  to  Mr.  Laslett  on 
the  21st  of  February, — "I  have  delayed  answering  your  letter  of  the  6th,"  (Vc,  &c. 
(See  anle,  p.  403.) 
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In  answer  to  that,  Laslett,  on  the  25th  of  February,  writes  an  answer,  which  is 
so  far  evasive,  that  being  true  to  the  letter  it  is  not  true  in  the  spirit,  because  he 
says,  "  I  have  not  entered  into  any  contract,"  &c.  (See  ante,  p.  403.)  The  only  thiu^ 
he  does  not  there  state  is  that  a  verbal  agreement  has  been  entered  into,  not  a  legal 
or  binding  agreement,  but  in  point  of  fact,  provided  the  ari'angement  with  Mr. 
Dolman  could  be  completed,  there  had  been  a  verbal  agreement  entered  into,  which 
would  be  turned  into  a  legal  agreement.  It  was  true  he  had  not  entered  into  any 
contract,  but,  however,  he  states  the  truth  when  he  says,  "I  declined  entering  into 
any  contract  unless  you  had  sold,"  because  it  appears  that  all  along  he  said,  "  He  could 
not  enter  into  any  contract  unless  they  arranged  with  Dolman."  That  part  of  it 
therefore  is  perfectly  correct,  and  the  only  expression  which  I  think  can  be  found 
fault  with  is  that  he  used  the  word  "  negotiated,"  when  he  had  done  more  than 
negotiate  ;  but  I  do  not  think  that  that  is  sufficient  to  set  aside  this  transaction, 
more  especially  as  previous  to  this  time  there  was  a  subsisting  contract  which  could 
be  specifically  enforced.  But  when  he  [410]  says  "Perhaps  you  will  pay  ott"  my 
sister,"  itc,  &c.  "  If  I  do  not  hear  from  you  in  a  post  or  two,  I  shall  consider  the 
negotiation  with  you  as  to  the  purchase  of  your  mortgage  at  an  end  ; "  he  certainly 
was  putting  him  at  arms'  length.  At  all  events,  it  was  saying  this :  "  I  do  not 
intend  to  tell  you  anything  about  the  negotiations  ;  you  may  choose  for  \-ourself ; 
you  may  choose  to  go  on  with  the  arrangement  or  not ;  if  not,  then  I  shall  consider 
it  at  an  end,  and  you  may  take  your  own  course  with  respect  to  the  matter  ;  l)Ut  if 
you  like  to  go  on,  I  will  proceed."  Thereupon,  three  days  after  that.  Dolman  says, 
"  Understanding  that  no  contract  exists  for  the  .sale  of  the  property  at  Twickenham, 
in  mortgage  to  Miss  Laslett,  I  am  enabled  to  advise  the  completion  of  the  contract." 
It  is  accordingly  performed  and  completed  within  a  month  from  that  time.  The 
transaction  was  then  complete,  and  upon  that  state  of  aflairs,  I  see  no  reason  why 
Dolman  could  set  it  aside,  though  he  says,  "understanding  no  contract  exists  for  the 
sale,"  although  the  proper  expression  was  that  there  was  no  legal  contract  existing — 
no  contract  to  be  legally  enfoi'ced.  Then  he  says  he  was  willing  to  go  on  to  a 
completion  of  the  contract  which  he  himself  had  entered  into. 

Undoubtedly  the  whole  matter  is  made  much  more  suspicious,  and  a  very 
unfavourable  color  is  thrown  upon  it  by  a  letter  of  William  Nokes,  the  father,  to 
Laslett,  on  the  22d  of  February,  which  Mr.  Laslett  must  have  received  before  he 
wrote  that  letter  to  Dolman,  in  which  he  expressly  asserts  that  he  threw  dust  in 
the  eyes  of  Mr.  Dolman,  and  if  Mr.  I'olman  knew  of  this  he  would  not  have  had 
anything  to  do  with  it,  recommending  him  to  adopt  a  certain  course  with  respect  to 
him,  and  to  keep  him  in  complete  ignorance  of  the  whole  matter,  or  else  the 
transaction  would  not  [411]  take  place.  I  do  not  think  the  situation  of  Mr.  Nokes 
is  a  very  material  one  in  this  case  ;  he  is  the  father  of  the  person  entitled  to  the 
ultimate  equity  of  redemption,  and  takes  a  very  active  part  in  this  matter ;  he  does 
not  appear  to  me,  on  any  one  of  the  occasions,  to  be  acting  as  the  agent  either  of 
Mr.  Dolman  or  of  Mr.  Laslett,  he  is  a  sort  of  go-between,  through  whom  a  great  part 
of  the  information  passes  on  both  sides,  but  he  is  not  the  agent  for  either  party.  If 
he  was  the  agent  for  either  part}-,  he  was  acting  on  behalf  of  his  son,  and  endeavouring, 
naturally  enough,  to  make  the  most  he  could  of  the  property.  He  writes  a  letter  to 
Laslett,  which  Laslett  adopts,  so  far  that  he  declines  to  give  Mr.  Dolman  any  informa- 
tion respecting  the  contract,  and  the  course  which  Mr.  Nokes  himself  adopted,  or 
what  he  has  stated,  does  not,  in  my  opinion,  make  Laslett  a  participator  in  his  views 
upon  the  subject. 

Even  if,  upon  the  whole  of  that  being  established,  I  could  avoid  the  contract  which 
had  already  been  entered  into,  still  I  am  of  opinion  that  this  transaction  cannot  now 
be  set  aside,  after  the  several  events  which  have  taken  place.  As  I  have  already 
stated,  I  think  that  all  depends  on  this  fact :  whether,  when  the  contract  was 
entered  into,  Laslett  was  bound  to  inform  Dolman  of  the  existence  of  a  verbal 
agreement  to  sell  a  portion  of  the  property  to  Lady  Waldegrave  for  £5400  ?  I 
am  of  opinion  he  was  not,  and  that  the  contract  between  Dolman  and  Laslett  could 
have  been  enforced,  although  that  fact  had  not  been  communicated,  there  being, 
as  I  have  stated,  abundant  reasons  for  shewing  why  it  was  of  great  importance 
for  Laslett  to  arrange  with  Dolman  before  he  entered  into  any  contract  for  a  sale 
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of  the  property.      The  result  of  my  opinion  is  that  the  bill  must  be  dismissed 
with  costs. 

Note. — -Affirmed  by  the  Lord  Chancellor,  January  IS,  1856. 

[412]    Simmons  v.  Heaviside.    Nov.  19,  1856. 

Application  for  leave  to  serve  a  notice  of  motion  for  an  injunction,  prior  to  the  bill 
being  filed,  refused,  the  Court  declining  to  do  more  than  give  leave  to  serve  the 
notice  of  motion  with  the  copy  of  the  bill. 

Mr.  Cracknall  asked  for  leave  to  give  notice  of  motion  for  a  special  injunction 
for  the  20th  November  to  restrain  the  sale  of  a  ship,  of  which  the  Plaintift'  had  first 
obtained  notice  on  the  18th  of  November.  He  said  that  the  bill  was  not  yet  on  the 
file,  but  that,  by  the  old  practice,  a  f:ulipnim  might,  in  an  injunction  case,  be  served 
before  filing  the  bill,  and  that  the  Court  had  given  the  leave  now  asked  in  Parker  v. 
Great  Xorthcrn  Railway  Company  (4  De  G.  ifc  Sm.  138). 

He  also  observed  that  as  the  subpana  was  now  abolished,  the  order  asked  was  the 
proper  substitute  in  urgent  cases  of  injunction. 

The  Master  of  the  Rolls  [Sir  John  RorailljJ.  I  cannot  do  more  than  give 
you  leave  to  serve  the  notice  of  motion  on  the  Defendant  with  the  copy  of  the 
bill. 

See  -4  Ann.  c.  16,  s.  22 ;  Hinde,  76,  and  Salmon  v.  Turner,  4  Beav.  518. 

[413]     Baldwin  r.  Baldwin  (No.  1).    July  4,  5,  1856. 

[S.  C.  26  L.  J.  Ch.  121  ;  2  Jur.  (N.  S.)  773 ;  4  W.  K.  774.] 

A  testator  gave  £4000  to  his  executors  upon  trust,  with  the  concurrence  of  his  sister, 
to  settle  it  by  deed,  on  trust  to  provide  "stipends  and  annuities"  for  indigent 
persons,  not  exceeding  nine.  The  deed  was  also  to  regulate  the  management,  \'c., 
of  the  "  institution."  He  also  devi.sed  nine  freehold  houses  to  his  sister,  suggesting 
to  her,  but  without  imposing  any  obligation,  "legal,  equitable  or  moral,"  that  they 
might  be  converted  into  almshou.ses  for  the  recipients  of  the  income  of  the  legacy. 
By  a  codicil,  he  revoked  such  parts  of  his  will,  "  as  related  to  the  Ijuilding  of 
certain  almshouses  "  (there  was  none),  and  released  his  executors  "from  carrying 
out  the  .same  and  the  stipends  and  annuities  connected  therewith."  Held,  first, 
that  the  charitable  gift  was  valid  ;  and,  secondly,  that  it  had  been  revoked  by  the 
codicil. 

By  his  will,  dated  the  25th  of  May  1854,  the  testator,  William  Baldwin,  devised 
nine  freehold  houses  in  Shropshire  Row,  Bilston,  to  his  sister  Apolonia  Baldwin,  in 
fee. 

He  also  bequeathed  £4000  to  his  executors,  payable  out  of  such  part  of  his 
personal  estate  as  was,  by  law,  capable  of  being  bequeathed  to  charitable  purposes, 
and  declared  that  it  should  be  held  in  trust  that  his  trustees  should,  "  by  a  proper 
deed  and  declaration  of  trust,"  with  the  concurrence  of  his  sister,  if  living,  settle  it  as 
follows  ; — "  Upon  such  trusts  as  shall,  to  the  .said  trustees  or  trustee,  seem  most 
expedient  and  best  calculated  to  etl'ect  my  desire  and  general  object,  that  the  annual 
income  of  the  said  sum  of  £4000  and  the  investments  thereof  should  be,  from  time  to 
time,  applied  to  provide  stipends  or  annuities,  of  such  amount  as  such  income  shall, 
for  the  time  being,  be  adequate  to  produce  for  any  number,  not  exceeding  nine  at 
any  one  time,  of  elderly  persons  of  l)oth  sexes,  and  who  shall,  through  misfortune,  be 
in  indigent  or  greatly  reduced  circumstances,  and  shall,  in  other  respects,  be  worthy 
objects  of  charity.  And  I  direct  that  in  such  deed  or  declaration  of  trust  shall  be 
contained  such  trusts,  provisions,  rules  and  regulations,  concerning  the  said  trust 
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fund  and  the  annual  income  thereof,  and  the  application  thereof,  from  time  to  time, 
and  the  management  and  [414]  mode  of  conducting  siirh  inxtilulii'ii,  from  time  to  time, 
as  shall,  in  the  judgment  of  the  said  trustees  or  trustee  for  the  time  being,  and  with 
such  concurrence  of  my  said  sister,  if  she  shall  bo  then  living,  be  best  adapted  to 
carr\-  into  ettect  and  preserve,  in  the  most  beneficial  and  efficient  manner,  the  said 
general  ol)ject  and  intention  hereinbefore  specified,  and  to  define  and  ascertain  the 
precise  and  best  mode  of  carrying  the  same  iTito  practical  operation,  with  such 
modifications  only,  from  time  to  time,  as  the  change  of  circumstances  may  render 
expedient,  and  expressly  including  such  schemes,  orders,  rules  and  regulations,  as 
shall  he  deemed  advisable,  for  preventing  or  repressing  by  forfeiture,  suspension  and 
other  means,  any  abuse  of  the  said  institution  and  any  misconduct  in  the  parties 
enjoying  the  benefit  thereof,  and  for  regulating  the  age  or  respective  ages  and  other 
conditions,  at  and  upon  which  such  persons  shall  be  admitted  thereto,  and  shall 
continue  to  enjoy  the  benefits  thereof,  and  the  mode  of  admission  and  of  the  invest- 
ment of  the  capiUil  of  the  trust  fund,  and  the  nomination,  duties  and  rights  of  the 
trustees  for  the  time  being  thereof,  and  the  number  of  such  trustees,  and  generally, 
for  the  regulation  and  adjustment  of  every  question,  matter  and  thing  connected 
with  the  said  institntum." 

The  testator,  in  a  subsequent  part  of  his  will,  expressed  himself  as  follows  : — 
"  And  I  l)eg  to  point  out  to  my  said  sister,  hut  nnihoul  inlcnilinc/  to  iinpo.fc  nptm  her  any 
ohlu/ation,  legal,  equitahk,  or  moral,  that  the  aforesaid  messuages  and  hereditaments  in 
Shropshire  Row,  Bilston,  which  are  hereinbefore  devised  to  her,  might  be  converted 
into  eligible  almshouses  for  the  recipients  of  the  income  of  the  said  trust  fund  of 
£4000,  if,  in  her  absolute  discretion,  she  should  think  fit  to  extend  or  further  endow 
the  said  intended  institution." 

[415]  The  testator  made  his  Isrother,  Martin  Baldwin,  residuary  legatee  and 
devisee. 

On  the  13th  of  June  1854  the  testator  made  a  codicil,  which  was  as  follows  : — "I, 
William  Baldwin,  of  The  Ellowes,  in  the  parish  of  Sedgley,  do  hereby  make  and 
confirm  this  as  a  codicil  to  my  last  will  and  testament,  bearing  date  the  2.5th  day  of 
May  18.54,  and  which  said  will  I  hereby  confirm  in  all  respects  save  and  except  such 
part  or  parts  thereof  as  relate  to  the  building  of  certain  almshouses,  which  said  part 
I  hereljy  revoke,  and  desire  that  my  executors  may  be  released  from  carrying  out  the 
same  and  the  stipends  and  annuities  connected  therewith." 

The  testator  died  in  July  1854. 

Mr.  Bird,  for  the  Plaintifts,  the  trustees. 

Mr.  R.  Palmer  and  Mr.  Druce,  for  Martin  Baldwin.  First,  the  bequest  of  the 
legacy  of  £4000  for  charitable  purposes  is  void  under  the  Statute  of  Mortmain,  the 
real  object  of  the  testator  plaiidy  being  to  bring  land  into  mortmain  ;  Triic  v.  Tlic 
Corporation  of  Gloucester  (14  Beav.  173)  ;  I'hilpolt  v.  St.  George'.';  Hospital  (21  Bea\-.  134). 
The  testator's  intention  is  evident,  he  devises  nine  messuages  to  his  sister,  and  points 
out  to  her  his  wish  and  desire  that  they  shall  be  appropriated  to  his  nine  almspeople. 
Besides  this,  he  applies  to  his  charity  the  word  "institution,"  which  shews  that  the 
testator  intended,  though  by  indirect  means,  to  found  a  ehai'ity  of  a  permanent 
character  attached  to  land  ;  this  is  contrary  to  the  policy  of  the  law.  Secondly,  that 
the  gift  was  wholly  revoked  by  the  codicil. 

[416]  Mr.  C.  M.  Roupell,  in  the  same  interest. 

Mr.  Wickens,  for  the  Attorney-General.  The  bequest  of  £4000  sterling,  payable 
out  of  the  pure  personalty,  is  a  perfectly  valid  charitable  gift.  It  is  to  operate  quite 
independent  of  any  land  being  brought  into  mortmain,  and  the  stipends  must  be  paid 
at  all  events,  and  though  no  residences  be  provided  for  the  poor  objects  of  the 
testator's  bounty.  The  testator  imposes  no  obligation  whatever  on  his  si.ster,  and,  as 
the  bequest  was  to  be  carried  into  effect  by  the  execution  of  a  deed  regulating  the 
charity,  both  the  trustees  and  the  Court  will  take  care  that  the  deed  of  endowment 
contains  no  provision  opposed  to  the  policy  of  the  law.  The  word  "  institution  "  does 
not  imply  that  houses  should  be  provided,  and  the  discretion  committed  to  the 
trustees  was  limited  to  the  "  stipends  or  annuities,"  and  would  not  have  authorized 
them  to  procure  land.  [The  M.\.stek  of  the  Rolls.  I  concur  in  this — that 
"institution  "  does  not  mean  "building."]     Secondly,  the  codicil  did  not  revoke  the 
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bequest  in  the  will.  There  is  no  revocation  of  the  charitable  gifts,  but  a  revocation 
only  of  such  parts  of  the  will  as  related  to  building  almshouses,  and  the  will  contained 
none  ;  then  there  is  a  release  of  the  executors  from  carrying  out  the  stipends  and 
annuities  connected  tlieremth,  i.e.,  with  building  almshouses.  It  is  clear  that  by  the 
e.\pressions  used  by  the  testator  in  the  codicil  he  had  not  the  will  before  him,  or  the 
terms  of  it  in  his  mind.  He  refers  to  what  he  supposed  he  had  directed  by  his  will, 
viz.,  the  building  of  certain  almshouses,  when  he  had  done  nothing  of  the  sort.  He 
must  have  referred  to  some  prior  will.  The  words  of  the  codicil  are,  at  all  events, 
ambiguous  ;  and  a  clear  bequest  in  a  will  can  only  be  revoked  by  words  [417]  equally 
strong  in  the  codicil ;  Doe  </.  Hearle  v.  Hich  (8  Bing.  4r75) ;  Cleoburey  v.  Beckdt 
(14  Beav.  583);  Jarman  on  Wills  (vol.  i.  p.  146  (2d  edit.) ). 

The  M.\ster  of  the  Rolls  [Sir  John  Romilly].  Notwithstanding  the  able 
argument,  I  think  that  the  bequest  is  revoked  l)y  the  codicil.  The  reason  why  I 
come  to  that  conclusion  is  this  :  I  think  upon  the  will  alone  it  would  have  been 
e.xtremely  difficult  to  hold  that  the  bequest  was  void  under  the  Statute  of  Mortmain. 
It  is  evident  that  the  will  was  drawn  by  a  skilful  draftsman  for  the  express  purpose 
of  evading  that  statute,  and  I  think  that  throughout  it  is  pregnant  with  that  object; 
but  I  also  think  that  it  has  been  etiectually  done,  and  that  the  testator  has  accom- 
plished his  object.  Though  there  is  a  suggestion  to  the  sister  to  devote  some  houses 
to  the  almspeople,  yet  there  is  nothing  in  the  will  which  necessarily  requires  land 
beiiig  lirought  into  mortmain. 

The  case  upon  the  will  is  this:  The  testator  directs  a  sum  of  £4000  to  be  applied 
l)y  trustees  in  the  payment  of  stipends  or  annuities  to  poor  old  men  and  women,  and 
he  gives  certain  directions  for  the  execution  of  a  deed  to  regulate  the  application  of 
the  income  and  the  admission  of  the  objects  of  the  charity.  It  is  pretty  obvious  that 
the  trustees,  in  carrying  that  into  effect,  would  think  it  extremely  desirable  to  provide 
for  the  poor  men  and  women  in  some  existing  almshouses,  or  in  some  place  of  that 
description,  unless  some  person  could  be  found  willing  to  devote  land  to  that  purpose. 
I  do  not  make  these  observations  for  the  p\irpose  of  shewing  that  this  gift  is  void, 
because  I  have  already  [418]  expressed  my  opinion  that  the  obstacle  of  the  statute 
is  evaded,  but  for  the  purpose  of  explaining  what  I  think  is  the  meaning  of  the 
codicil.  It  is  to  be  observed  that,  although  the  will  was  obviously  drawn  by  a  skilful 
professional  draftsman,  yet  the  codicil,  which  is  dated  nine  days  after  the  will,  and 
refers  expressly  to  it  by  its  very  date,  was  not  drawn  by  a  professional  draftsman, 
but  probably  by  the  testator  himself.  He  refers  to  some  part  of  the  will  which, 
having  been  executed  so  .short  a  time  before,  must  have  been  present  to  his  mind,  and 
he  expressly  revokes  those  parts  of  the  will  "which  relate  to  the  building  of  certain 
almshouses,"  and  he  "desires  that  his  executors  shall  be  released  from  carrying  out 
the  same,  and  the  stipends  or  annuities  connected  therewith."  The  testator  uses  the 
exact  words,  "  stipends  or  annuities,"  which  are  used  in  the  will  ;  but  he  refers  to 
stipends  or  annuities  connected  with  almshouses.  The  word  "  almshouses "  is  not 
mentioned  in  this  part  of  the  will,  but  the  elderly  persons,  who  were  to  receive 
"  stipends  or  ainniities,"  are  almspeople  to  all  intents  and  purposes,  according  to  the 
ordinary  acceptation  of  that  term.  Having  directed  that  the  stipends  or  aniuiities 
coiniected  with  the  almshouses  shall  be  revoked,  it  is  impossible,  in  my  opinion,  to 
put  any  other  construction  on  the  codicil  than  to  say  that  the  testator  intended  to 
revoke  that  [larticular  gift  in  the  will. 

It  is  a  very  just  rule  which  is  laid  down  in  Doe  «/.  Hearle  v.  Hichf  (8  Bing.  475), 
that  an  express  gift  is  not  to  be  revoked  except  by  di.stinct  and  clear  words  ;  there  is, 
however,  another  rule  of  construction,  wiiich  is  eipially  projjer,  that  you  must  not 
strike  words  out  of  a  testator's  [419]  will,  but  must  give  them  their  meaning  and 
operation  if  you  can. 

Xow,  the  revocation  here  is  not  ambiguous.  It  is  quite  clear  that  he  revoked  some 
"stipends  or  annuities"  given  by  his  will,  and  the  only  "stipends  or  annuities  '  are 
given  to  old  people.  The  codicil  levokes  the  stipends  or  annuities  in  his  will  connected 
with  almshou.ses,  and  in  the  will  there  are  stipends  or  aniuiities  given  to  almspeople. 
1  am  of  opinion,  that  this  is  sufficiently  clear  and  distinct  to  constitute  a  revocation  of 
that  gift  in  the  will,  and  I  am  accordingly  of  opinion  that  the  codicil  revokes  it. 
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[419]    Baldwin  v.  Baldwin  (No.  2).    Juhj  4,  5,  24,  1856. 

[S.  C.  26  L.  J.  Ch.  121  ;  2  Jur.  (N.  S.)  773  ;  4  W.  K.  774.] 

A  testator  gave  £8000  to  his  trustees,  upon  trust,  in  case  at  his  death  or  within  twenty- 
one  years  thereafter,  his  object  could  be  legallj'  carried  into  efl'ect,  by  an  Act  passetl 
or  to  be  passed,  to  apply  it  for  providing  a  site  for  erecting  a  church  at  B.,  in  the 
parish  of  W.,  with  i)roper  schools  att.iched,  and  for  the  endowment  of  the  church. 
Though  a  separate  district  had  not  yet  been  created  under  the  6  i^  7  Vict.  c.  37,  it 
was  held  that  the  boqaest  was  not  void  under  the  Mortmain  Act,  and  that  the 
Ecclesiastical  Commissioners  would  become  entitled  to  the  legacy,  if,  within  the 
stated  period,  such  a  district  should  be  constituted  under  the  provisions  of  the 
statute. 

The  testator,  out  of  his  pure  personalty,  bequeathed  a  legacy  of  £8000  to  his 
trustees  upon  the  following  trusts  : — "  Upon  trust,  in  case  at  my  decease  or  at  any 
time  within  twenty-one  years  next  after  my  decease,  the  general  object  hereinafter 
expressed  can  be  legally  carried  into  effect,  cither  by  means  or  pursuant  to  the  pro- 
visions of  any  Act  or  Acts  of  Parliament  already  passed  or  to  be  passed,  or  by  any 
other  legal  means,  then,  as  soon  as  conveniently  can  be  after  my  decease  or  the 
subsequent  legalization  of  such  object,  the  said  sum  of  £8000,  and  the  investments 
thereof,  and  the  annual  income  to  accrue  thereon  after  my  decease,  or,  [420]  as  the 
case  may  be,  after  such  subsequent  legalization  (and  which  sum  and  investments  are 
hereinafter  referred  to  as  the  said  church  fnwl),  shall  be  applied  for  or  towards  the 
effecting  the  general  object  hereinafter  specified,  namely,  the  proridinq  a  proper  site  for 
ereciincj  and  the  erection  and  completion  of  a  chnrcli  for  the  worship  of  God  according  to 
the  rites  of  the  Established  Church  of  England  and  Ireland  in  that  part  of  the  township 
of  Bilston  aforesaid  called  Bradley,  in  the  parish  of  Wolverhampton,  in  the  said  county 
of  iStatibrd,  with  proper  schools  attached  thereto,  and  for  or  towards  the  endowment 
of  such  church  or  the  benefice  thereof.  And  for  giving  effect  to  such  object,  so  far  as 
the  same  may  be  practicable,  I  direct  that  the  said  trustees  or  trustee  for  the  time 
being  hereunder  shall  by  deed,  &c.,  declare  and  make  such  trusts,  provisions,  rules 
and  regulations  concerning  the  said  church  fund,  and  the  annual  income  thereof  and 
the  application  thereof  respectively,  as  shall,  in  their  or  his  judgment,  be  best  adapted 
to  carry  into  effect,  in  the  most  beneficial  and  efficient  manner,  the  general  object 
hereinbefore  specified,  or  such  portion  or  portions  thereof  as  may  for  the  time  being, 
be  legally  practicable,  and  to  define  and  ascertain  the  precise  and  best  mode  of  carrying 
the  same  into  practical  operation,  and  the  respective  proportions  of  the  fund  to  be 
appropriated  to  any  or  either  of  the  aforesaid  particular  objects,  and  the  mode  of 
investment,  and  of  the  variation  of  the  investments  of  the  said  sum  of  £8000,  and  the 
original  nomination  and  new  appointment,  from  time  to  time,  of  trustees  thereof,  and 
for  the  regulation  and  adjustment  of  every  question,  matter  and  thing  connected 
with  the  same  fund  and  the  application  thereof,  and  for  any  such  modifications  of  the 
said  general  object,  as  may,  under  the  circumstances  of  the  case,  appear  expedient. 
Provided  nevertheless,  and  I  hereby  recommend,  but  so  as  not  to  impose  any  con-[421]- 
dition  or  obligation  whatsoever,  that  the  proportions  in  which  the  said  church  fund 
should  be  applied  for  the  principal  objects  hereinbefore  specified  should  be,  three  equal 
fifth  parts  thereof  for  the  site,  erection  and  completion  of  the  said  church  and  schools, 
and  two  equal  fifth  parts  thereof  for  such  endowment,  and  that  if  and  so  far  as  the 
same  may  be  or  become  legal,  such  endowment  fund  or  the  greater  part  thereof 
should  be  invested  in  the  purchase  of  land." 

"  Provided  always  and  I  direct,  that  in  the  aforesaid  declaration  of  trust  of  the 
said  church  fund,  provision  shall  be  made  to  the  efi'ect,  that  if,  within  the  aforesaid 
limited  period  after  my  decease,  and  under  or  pursuant  to  the  provisions  of  the  Act  of 
the  sixth  and  seventh  years  of  the  present  reign,  chapter  37,  or  other  legal  authority, 
that  part  of  the  said  township  of  Bilston,  called  Bradley,  or  any  portion  thereof, 
should  be  duly  constituted  a  separate  district  for  spiritual  purposes,  it  shall  be  lawful 
for  the  said  trustees  for  the  time  being  of  the  said  church  fund  to  transfer  unto  or 
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vest  in  the  Ecclesiastical  Commissioners  for  England,  or  any  other  Commissioners, 
corporation,  or  public  body  who  may  be  legally  authorized  in  that  behalf,  the  same 
rhucfh  fund,  or  such  portion  thereof  as  to  the  trustees  thereof  shall,  under  the  circum- 
stances of  the  case,  appear  sutticient  or  proper,  for  or  towards  the  providing  a  church 
or  chapel  for  such  district,  and  for  or  towards  the  endowment  or  augmentation  of  the 
income  of  the  minister  or  perpetual  curate  thereof,  or  for  either  of  such  purposes,  and 
if  for  both,  then  in  such  proportions  as  the  same  trustees  shall  think  most  beneficial." 
He  then  authorized  the  trustees  of  his  will  to  pay  the  (iiinrh  fund  to  the  trustees 
appointed  by  the  deed  of  trust,  and  further  directed  the  intermediate  annual  inctmie 
of  the  c/iiiixh  fund,  from  the  time  of  his  decease  until  the  same  fund  should  [422] 
become  legally  applicable  for  effecting  the  aforesaid  objects  or  any  of  them,  or  until 
the  sooner  expiration  of  the  aforesaid  term  of  twenty-one  years,  and  the  capital,  if  it 
should  not  become  so  legally  applicable  within  the  said  term,  should  sink  into  and 
form  part  of  his  residuary  personal  estate. 
The  testator  died  in  July  lf!54. 

The  6  it  7  Vict.  c.  37,  intituled  "An  Act  to  make  Better  Provision  for  the  Spiritual 
Care  of  Populous  Parishes,"  by  the  9th  section,  after  reciting  that  "  there  are  divers 
parishes,  chapelries  and  districts  of  great  extent,  and  containing  a  large  population, 
wherein  or  in  parts  whereof  the  provision  for  public  worship  and  for  pastoral  superin- 
tendence is  insufficient  for  the  spirit\ial  wants  of  the  inhabitants  thereof,"  authority  is 
given  to  the  Ecclesiastical  Commissioners,  with  the  consent  of  the  bishop,  to  constitute 
a  separate  district,  but  the  draft  of  their  scheme  is  to  be  laid  before  Her  Majesty  in 
Council.  It  proceeds — "  Provided  also,  that  in  every  scheme  for  constituting  any  such 
district,  the  said  Commissioners  shall  recommend  to  Her  Majesty  in  Council,  that  the 
minister  of  such  district,  when  duly  licensed,  as  hereinafter  mentioned,  shall  be 
permanently  endowed,  undei-  the  provisions  hereinafter  contained,  to  an  amount  of 
not  less  than  the  annual  value  of  £100  ;  and  also,  if  such  endowment  be  of  less  than 
the  annual  value  of  £150,  that  the  same  shall  be  increased,  under  the  like  provisions, 
to  such  last-mentioned  amount,  at  the  least,  so  soon  as  such  district  shall  have  become 
a  new  parish,  as  hereinafter  provided." 

The  22d  section  is  as  follows  : — "And  for  the  encouragement  of  such  persons  as 
shall  be  disposed  to  contribute  towards  the  purposes  of  this  Act,  and  that  [423]  their 
charity  may  lie  rightly  applied,  l)e  it  enacted,  that  all  persons  having  any  estate,  iVc, 
in  any  lands,  &c.,  may,  by  deed  inroUed,  or  by  testament,  "give  and  grant  to,  and 
vest  in  the  said  Ecclesiastical  Commissioners  for  England  and  their  successors,  all  such 
his  or  their  estate,  interest,  or  property  in  such  lands,  I'tc,  ^c,  for  and  towards  the 
endowment  or  augmentation  of  the  income  of  such  ministers  or  perpetual  curates  as 
aforesaid,  or  for  or  towards  providing  any  church  or  chapel,  for  the  purposes  and 
subject  to  the  provisions  of  this  Act,  iVc,  eVc.  ;  and  such  Commissioners  and  their 
successors  shall  have  full  capacity  and  ability  to  purchase,  receive,  take,  hold,  and 
enjoy,  for  the  purposes  aforesaid,  as  well  from  such  persons  as  shall  bo  so  charitably 
disposed  to  give  the  same,  as  from  all  other  persons  who  shall  be  willing  to  sell  or 
aliene  to  the  said  Commissioners  any  lands,  tithes,  tenements,  or  other  hereditaments, 
goods,  or  chattels,  without  any  licence  or  writ  of  (vl  quel  dainnum,  the  Statute  of 
Mortmain,  or  any  other  statute  or  law,  to  the  contrary  notwithstanding." 

Mr.  Bird,  for  the  trustees. 

Mr.  Druce  (in  the  absence  of  Mr.  K.  Palmer),  for  the  residuary  legatee.  Inde- 
pendently of  the  statute  of  the  (i  it  7  Vict.  c.  37,  the  bequest  is  void  under  the 
Mortmain  Act,  for  its  express  oljject  is  to  procuie  land  as  a  site  for  the  church  and 
school,  and  to  erect  a  church  and  -schoolroom  thereon.  The  objection  is  not  removed 
by  the  discretion  given  to  the  trustees,  for  its  tendency  is  to  bring  land  into  mortmain, 
which  is  contrary  to  the  policy  of  the  law  and  void  ;  Tii/f  v.  Tli>  Coij">rati<>ii  of  llhiunstfr 
(U  Beav.  173) ;  PhilpoH  v.  St.  Ormy/s  Jlnspi/til  (21  Beav.  134)  ;  and  a  gift  or  limitation 
having  a  tendency  opposed  to  [424]  the  policv  of  the  law  is  invalid  ;  E'lcrtim  v.  Lmd 
Bnm-nlow  (4  H.  of  L.  Cas.  140). 

At  the  death  of  the  testator  the  gift  was  void  under  the  existing  law,  and  it  could 
only  take  effect  in  the  event  of  its!l)ec(>ming  legalized  l)y  subsei|uent  legislation.  No 
district  had  then  been  created,  and  the  validity  of  the  gift  must  l)e  determined  at  the 
death,  for  subsequent  alterations  in  the  law  could  not  revive  an  invalid  bequest.     The 
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Act  only  authorizes  a  gift  to  the  Commissioners ;  here  the  bequest,  which  is  to  the 
trustees,  does  not  come  within  the  terms  of  the  Act.  It  is  made  contingent  on  an 
alteration  being  made  in  the  law,  and  in  eft'ect  is  an  undue  inducement  to  the 
legalization  of  a  charitable  bequest  which  was  invalid  at  the  testator's  death. 

Mr.  C.  M.  Koupell,  for  Apolonia  Baldwin,  in  the  same  interest. 

Mr.  Lloyd  and  Mr.  Fleming,  for  the  Ecclesiastical  Commissioners.  The  testator 
had  two  modes  of  efFectuating  his  object ;  first,  by  means  of  the  trustees  ;  and,  secondly, 
under  the  provisions  of  the  late  statute.  The  alternative  scheme,  which  the  trustees, 
by  the  word  "  or,"  have  the  power  of  authorizing,  renders  the  gift  valid  ;  for  where 
an  option  is  given  to  trustees  to  effect  a  charitable  object  in  either  of  two  ways,  one 
of  which  is  legal,  and  the  other  illegal,  the  Court  would  compel  the  adoption  of  the 
legal  mode,  so  as  to  render  the  gift  valid.  Under  the  6  it  7  Vict.  c.  37,  the  Legis- 
lature contemplated  a  previous  gift  enabling  the  Commissioners  to  effect  a  division 
of  a  parish,  for,  without  an  endowment  and  provision  for  the  clergy,  no  division  of 
[425]  a  parish  could  ever  be  made.  This  enabling  Act,  by  which  the  Legislature 
authorizes  an  object  to  be  carried  into  effect  by  Commissioners,  ought  to  be  construed 
lilicrally.  The  22d  section  is  express  upon  the  subject.  It  empowered  any  person, 
by  will,  to  give  and  grant  to,  and  vest  in,  the  Ecclesiastical  Commissioners,  lands  for 
the  purposes  of  the  statute.  [Thk  M.\stek  OF  the  Rolls.  If  the  district  had  lieen 
constituted  before  the  death  of  the  testator,  there  could  be  no  doubt ;  but  could  the 
endowment  by  will  be  made  by  anticipation  '.  Again,  could  a  testator  direct  the 
accumulation  of  a  fund,  and  then  make  a  valid  gift  of  it,  to  take  effect  only  in  case 
the  law  should  be  altered,  for  instance,  in  the  event  of  a  marriage  with  a  deceased 
wife's  sister  being  made  valid.]  A  testator  might  suspend  the  final  disposition  of  a 
fund  during  a  period  allowed  by  law,  which  the  testator  has  done  in  the  present  case, 
and  then  direct  it  to  be  applied  to  any  object  legal  at  that  period.  All  the  provisions 
of  the  statute  are  prospective. 

It  is  not  necessary  that  the  gift  should  he  direct  to  the  Commissioners,  it  may  be 
made  to  them  through  trustees.  [The  M.\8TER  of  the  Rolls.  I  do  not  think 
that  the  interposition  of  trustees  makes  any  difference.]  The  amount  of  the  legacy 
must  be  set  apart  to  await  the  constitution  of  the  district  by  the  Ii^cclesiastical  Com- 
missioners, and,  when  constituted,  the  Commissioners  will  have  a  right  to  demand 
the  transfer  of  the  fund  to  them. 

They  cited  Altorney-Geneml  v.  The.  Hishop  of  Chester  (1  Bro.  C.  C.  444)  ;  The 
Mai/or  of  Li/on!<  v.  The  Ea-«t  India  Companij  (1  Moo.  P.  C.  C.  175,  298);  lite  Chnrch 
Building  Societij  v.  Barlow  (3  De  G.  M.  &  G.  120);  [426]  Incorporated  Church  Building 
Snrieti/  v.  Coles  (1  Kay  &  J.  145);  JPTiite  v.  Fernon  (MS.  before  V.-C.  K.  Bruce, 
1 7  th  March  1851)  ;  Gudlestone  v.  Creed  (10  Hare,  480). 

Mr.  Druce,  in  reply. 

The  M.aster  of  the  Rolls  [Sir  John  Romilly].  The  question  here  is  whether 
the  bequest  made  Ijy  the  testator  is  valid. 

It  is  first  contended  that  this  legacy  tends  to  introduce  land  into  mortmain,  and 
that,  according  to  my  decision  in  'Tri/ev.  The  Corporation  <f  Gloucester  (14  Beav.  173), 
this  is  void.  On  the  other  side,  it  is  not  disputed,  upon  the  legacy  itself,  as  it  stands, 
that  it  comes  within  the  principle  of  that  decision,  and  that  part  of  the  case  is  not  in 
fact  urged  on  behalf  of  the  charity.  But  then  it  is  contended  that  it  is  rendered 
valid  by  the  6  it  7  Vict.  c.  37,  intituled,  "  An  Act  to  make  Better  Provision  for  the 
Spiritual  Care  of  Populous  Parishes.' 

I  think  it  unnecessary  to  con.sider  the  question  as  to  whether  the  Court  will 
allow  a  fund  to  be  applied  for  a  purpose  which  is  not  legal  at  the  time,  but  which  is 
afterwards  made  legal  by  an  Act  of  Parliament,  because  I  think  the  present  question 
turns  upon  the  construction  of  this  statute.  If  this  district  of  Bradley  were  an 
existing  district,  created  by  the  Commis-sioners  under  the  statute,  for  the  purpose  of 
making  provision  for  the  spiritual  care  of  souls,  no  question  would,  in  my  opinion, 
arise  upon  this  point.  The  only  question  arises  from  the  fact  that  the  district  was 
not,  either  at  the  date  of  the  will  or  at  the  cleath  of  the  testator,  [427]  or  even  at  the 
pre.sent  moment,  an  existing  district,  and  it  is  urged  that  the  22d  clause  of  this 
statute  does  not  authorize  the  giving  of  land  in  mortmain  for  the  purpose  of  creating 
a  new  district. 
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I  assume  that,  independently  of  the  Act,  it  is  impossible  that  this  could  be  done, 
and  the  only  question  is,  whether  the  Act  authorizes  it.  On  reading  it  over  and 
considering  the  matter  as  carefully  as  I  can,  I  am  of  opinion  that  the  statute  does 
authorize  it,  and  that  the  bequest  is  perfectly  good.  Before  reading  the  2L'd 
section,  I  think  it  is  desirable  to  notice  the  general  scope  and  purpose  of  the  Act. 
The  object  of  the  Act  is  to  make  better  provision  for  the  spiritual  care  of  populous 
parishes.  There  are  several  powers  and  directions  given  to  the  Commissioners  in  the 
1st  clause,  and  then,  by  the  9th  section,  it  points  out  the  mode  in  which  separate 
districts  may  be  constituted  for  spiritual  purposes,  and  it  specifies  to  what  e.xtent 
they  must  be  endowed,  and  enacts  that,  unless  they  are  endowed  to  a  certain  amount, 
(that  is,  they  must  not  be  of  less  than  the  annual  value  of  £100)  the  district  cannot 
be  established.  It  is  therefore  a  condition  precedent,  that  unless  the  minister  is  so 
endowed,  the  district  cannot  be  constituted,  and,  therefore,  the  endowment  must 
precede  the  constitution  or  creation  of  the  district.  This  scheme  must  be  submitted 
to  the  t^)ueen  in  Council,  and  must  be  ratified  by  her  before  the  new  district  is  created. 
Therefore,  the  steps  are,  1st,  the  endowment;  2d,  the  scheme  in  consequence 
of  the  endowment ;  and  3d,  this  must  be  submitted  to  the  C^>ueen  in  Council,  and 
sanctioned  and  approved  of  by  her.  Observing  that  these  preliminary  steps  must 
take  place,  the  22d  section,  so  far  as  material,  is  in  these  words.  [The  Ma.ster  of 
THK  Rolls  read  the  22d  section.     (Ante,  p.  422).] 

[428]  It  is  to  be  observed  that  the  latter  part  of  this  section  has  no  effect  on  this 
question.  It  onh'  gives  an  authority  to  the  Commissioners  to  hold  land  in  mortmain. 
But  it  allows  giving  the  land  for  two  distinct  purposes,  that  is,  for  the  endowment 
or  augmentation  of  the  income  of  the  minister,  or  for  or  towards  the  providing  any 
church  or  chapel  for  the  purposes  of  the  Act.  The  first  object  pointed  out  by  the 
clause  is  the  endowment,  and  the  second  the  augmentation.  The  augmentation, 
therefore,  is  only  after  it  is  endowed,  and,  in  the  first  instance,  the  endowment  must 
take  place  before  the  creation  or  constitution  of  the  district,  because  until  there  is  a 
minister  sufficiently  endowed,  the  district  cannot  be  constituted  at  all.  It  is  clear 
that  this  is  good  in  the  case  of  a  deed,  and  in  the  same  circumstances  I  think  it 
impossible  to  find  any  reason  why  it  is  not  equally  good  in  the  case  of  a  will.  They 
are  both  included  in  the  same  sentence.  Possibly,  in  the  case  of  the  deetl,  a  man 
who  intended  to  give  land  could  not  settle  it  until  the  Commissioners  had  consented 
or  determined  to  constitute  the  new  district,  but  in  the  ease  of  the  devise  it  is  made 
without  any  previous  commuin'cation  with  the  Commissioners,  and  thereupon  it  is  for 
them  to  determine  whether  the  district  ought  to  be  created  or  not.  They,  no  doubt, 
are  bound  to  exercise  their  judgment  according  to  the  best  of  their  ability,  in  the 
discharging  of  the  duties  imposed  upon  them  ;  but  this  Court  always  acts  upon  the 
assumption  (and  with  which  it  has  always  had  reason  to  be  satisfied),  that  Commis- 
sioners will  duly  perform  their  duty.  I  make  this  observation  with  reference  to  all 
classes  of  Commissioners  constituted  by  various  Acts  of  Parliament,  and  I  had  to 
make  a  similar  observation  with  respect  to  the  Commissioners  of  Inclosure,  in  a 
former  case,  Minet  v.  Lciiuin  (20  Beav.  269). 

[429]  I  am  therefore  of  opinion  that  this  legacy  is  valid,  because  the  endowment 
must  precede  the  creation  of  the  district,  and  the  Act  of  Parliament  has  rendered  this 
legal,  notwithstanding  the  provisions  of  the  Statute  of  Mortmain  oi-  any  other  law. 
In  this  case  the  Commissioners,  having  thought  this  a  proper  case  for  the  constitution 
of  the  district  (which  I  assume,  for  I  do  not  know  that  I  have  any  evidence  on  the 
point  before  me),  I  am  of  opinion,  on  that  assumption,  that  the  bequest  is  valid,  and 
I  will  make  a  declaration  to  that  eti'ect. 
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[429]    Taylor  v.  Dean.    June  23,  1856. 

Ill  the  case  of  a  mutual  marine  insurance  company,  where  the  members  are 
numerous,  the  Court  has  jurisdiction,  on  a  loss,  to  enforce  contribution  and  payment 
of  it,  either  where  the  amount  has  already  been  ascertained,  under  the  rules,  by 
arbitration,  or  where  it  has  not  been  so  ascertained. 

This  was  a  demurrer  to  the  Plaintiff's  bill  for  want  of  equity  and  for  want  of 
parties.     The  facts  were  as  follows  :• — 

By  deed-poll,  dated  the  •')th  of  February  1852,  a  number  of  shipowners,  who  were 
members  of  a  mutual  marine  assurance  company  called  "  The  Colchester  Equitable 
Ship  Insurance  Society,"  did  "  make  assurance  or  cause  themselves  respectively  and 
each  such  person  to  be  insured  in  respect  of  "  their  ships  to  the  amount  specified, 
"  according  to  the  rules  and  regulations  thereinafter  in  that  behalf  mentioned  or 
referred  to." 

By  the  rules  thus  referred  to,  a  committee  of  seven  were  appointed,  who  were 
empowered  "  to  settle  and  adjust  all  averages  and  total  losses,  and  also  to  settle  and 
determine  all  controversies  and  disputes,  and  all  accounts,  demands  and  transactions 
whatever  "  between  [430]  the  subscribers,  and  their  determination  was  to  be  binding 
and  conclusive  upon  the  subscribers,  unless  the  parties  required  an  arbitration. 

Rule  11,  after  providing  for  the  payment  by  every  member,  on  entering  his 
ship,  of  a  specihed  premium,  proceeded  :  "  The  above  premiums  to  be  paid  into  the 
bank  of  Messrs.  Kound,  Green  &  Co.,  to  serve  as  a  capital  to  pay  oft',  without  delay, 
all  losses,  damages  and  expenses  incurred  by  the  society,  and  the  same  to  be  drawn 
b}'  cheque,  signed  by  any  two  of  the  committee  and  countersigned  by  the  secretary  ; 
and  should  any  surplus  capital  remain,  after  paying  all  claims  and  expenses  upon  or 
incurred  liy  the  society  to  the  end  of  the  year,  the  same  shall  be  disposed  of  as  shall 
be  agreed  upon  at  the  general  meeting." 

The  39th  rule  provided  that  in  cases  of  mortgage  the  owner  should  give  notice 
thereof  to  the  secretary  ;  and  no  member  should  have  any  claim  for  any  loss  sustained 
by  his  ship,  unless  he  had  procured  an  undertaking  of  the  mortgagee  to  pay  all 
premiums,  itc,  due  to  the  society  ;  "  nevertheless  such  member  shall  be  liable  for,  and 
pay  his  premium,  contributions  and  other  demands,  the  same  as  any  other  member, 
and  as  if  such  mortgage  or  assignment  had  not  been  made." 

By  the  -iTth  rule,  if  any  ditt'erence  should  arise  between  the  committee  and  any 
member,  relative  to  the  amount  of  any  loss  or  damage,  or  to  a  claim  for  average,  two 
arbitrators  were  to  be  named,  who  were  to  appoint  an  umpire  or  third  arbitrator,  and 
the  decision  of  the  said  third  arbitrator  was  to  be  conclusive,  as  far  as  regarded  the 
quantum  or  amount  of  damage  or  remuneration  ;  but,  nevertheles.s,  the  deci-sion  of 
such  arbitrators  as  to  such  ijuan/uin  or  amount  should  be  wholly  [431]  without 
prejudice  to  the  right  of  the  members  to  dispute  any  such  claim,  in  a  Court  of  law, 
upon  the  ground  of  the  unseaworthiness  of  any  ship,  at  the  time  of  entering  into  the 
contract  of  insurance,  &c.,  or  of  such  claim  having  been  forfeited,  by  reason  of  any 
breach  of  the  rules  of  the  society  having  been  committed,  or  otherwise.  And  it  was 
thereby  expres.sly  declared  to  be  a  part  of  the  contract  of  insurance,  that  no  member 
who  refused  to  accept  the  amount  of  any  damage,  as  settled  by  the  committee,  in  full 
satisfaction  of  his  claim,  should  be  entitled  to  maintain  any  action  or  suit,  until  the 
matter  in  dispute  should  have  been  referred  to  and  decided  by  the  arbitrators,  and 
then  only  for  such  sum  as  they  might  award.  Any  such  submis.sion  to  reference 
might  be  made  a  rule  of  either  of  Her  Majesty's  Courts  of  Record  at  Westminster,  if 
the  Judges  thereof  should  think  fit. 

In  February  1852  Mr.  Taylor  entered  and  insured  his  ship,  called  the  "Wrestler," 
in  the  society  for  £700.  The  bill  stated  that  no  policy  for  the  insurance  of  the  ship 
was  ever  delivered  to  or  registered  by  Taylor,  it  being  usually  considered,  by  the 
members  of  the  said  society,  to  be  unnecessary  to  incur  the  expense  of  a  policy. 

In  August  1852  the  ship  was  stranded,  and  Mr.  Taylor  claimed  £700  as  for  a 
total  loss.  This  was  resisted  by  the  committee,  "  upon  the  ground  that  the  ship  was 
not,  at  the  time  of  her  loss,  bond,  fide  in  the  full  and  absolute  possession  of  the  owner, 
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as  named  upon  the  deed  of  the  society  ; "  and  upon  the  ground  that  it  was  lost 
through  neglect,  if  not  design,  of  the  master,  "  and  also  upon  various  other  grounds." 

In  consequence  of  this  refusal,  a  long  correspondence  took  place,  and  it  was 
ultimately  agi-eed  to  refer  the  [432]  question  in  dispute  to  arbitration.  Mr.  Gillespie 
and  Mr.  Bayley  were  appointed  arbitrators,  and  they  appointed  Mr.  Gook  umpire. 

Mr.  Gillespie  and  Mr.  Bayley  made  their  award  on  the  1 4th  of  February  18.54, 
whereby  they  awarded  that  there  was  due  to  the  e.vecutors  of  Taylor,  from  the 
society  and  the  individual  members  thereof,  the  sum  of  X602,  Is.  And  the  arbi- 
trators awarded,  that  the  Defendants,  being  such  committee  of  the  society,  should 
forthwith  assess  and  apportion  the  sum  of  £602,  Is.,  amongst  the  individual  members 
of  the  society,  according  to  the  rules  and  regulations  of  the  society,  and  pay  it  to  the 
Plaintiffs  on  or  before  the  15th  day  of  May. 

This  bill,  filed  against  the  seven  members  of  the  committee  alone,  alleged  that  the 
1  )efendants  refused  to  pay  the  Plaintiffs  this  sum,  or  to  abide  by  the  award,  or  to 
assess  and  apportion  the  amount  awarded  amongst  the  members  of  the  society,  as 
directed  by  the  award,  insisting,  by  way  of  excuse,  that  the  ship  was,  at  the  time  she 
was  insured,  mortgaged  to  Messrs.  Alexander,  of  which  mortgage  Taylor  had  given 
no  notice  to  the  secretary  of  the  society,  as  required  by  the  39th  rule,  and  also 
alleging  that  the  said  ship  had  been  lost  in  consequence  of  the  misconduct  of  the 
master  thereof.     The.se  allegations  were  negatived  by  the  Plaintiffs. 

The  bill  also  alleged  as  follows : — "  The  persons  constituting  the  society  are 
exceedingly  numerous,  being  upwards  of  100  at  least  in  number,  and  such  number  is 
so  great,  and  so  liable  to  change  and  fluctuation  that  it  is  not  practicable,  without 
the  greatest  inconvenience,  to  make  them  all  individually  parties  to  this  suit,  and  to 
[433]  do  so,  will,  in  fact,  render  it  impossible  to  prosecute  the  same  to  a  hearing." 

The  bill  prayed  as  follows  : — 

"  1st.  A  declaration  that  the  Plaintiffs  were  entitled  to  be  paid  the  £602,  Is.,  by 
rateable  contribution  of  the  members  of  the  said  society. 

"  I'd.  Or  that  an  account  might  be  taken  of  what  was  due  to  the  Plaintiffs  from 
the  '  Golchester  Equitable  Ship  Insurance  Society,'  and  the  individual  members  thereof 
liable  to  contribute  in  respect  of  the  loss  of  the  ship. 

"  3d.  That  the  Defendants  might  be  decreed  to  pay  the  amount  due  to  the  Plain- 
tiffs out  of  the  funds  of  the  society,  or  to  assess  and  apportion  such  amount  amongst 
the  individual  members  of  the  society  liable  to  contribute  thereto,  and  cause  the 
amount  to  be  raised  ;  and  that  it  might  be  declared  that  the  proportion  assessed  on 
such  members  as  should  neglect  or  refuse  to  pay  the  same,  constituted  charges  on 
their  respective  ships  insured  in  the  society,  and  also  on  the  general  funds  and 
property  of  the  society." 

Mr.  Llo^'d  and  Mr.  F.  S.  Williams,  in  support  of  the  demurrer.  The  members  of 
the  committee  alone  are  not  sufficient  parties  to  the  record.  By  the  second  rule  of 
the  society  the  duties  of  the  committee  are  of  a  limited  nature,  and  they  do  not 
represent  the  general  body  of  the  shareholders  in  the  association.  The  deed  is 
peculiar  ;  it  constitutes  a  company'  with  several  covenants  ;  it  is  not  a  deed  of  trust, 
nor  are  the  committee  trustees  for  the  shareholders.  There  is  no  common  or  joint 
liability  of  the  parties  who  executed  the  deed  ;  no  right  to  [434]  jiarticipate  in  the 
profit  or  join  in  the  loss  ;  it  is  merely  a  mutual  insurance  company. 

The  Plaintiffs  are  precluded  by  the  award,  and  their  remedy  is  at  law — either 
upon  the  award,  against  the  person  who  referred  the  matter  to  arbitration,  or  on  the 
deed.  The  amount  of  the  claim  is  found  by  the  award,  and  an  action  at  law  would 
lie.  The  terms  of  it  are  very  precise,  the  amount  ilue  and  the  day  prescribed  on 
which  payment  was  to  be  made.  A  complete  personal  liability  thereby  arises,  which 
could  and  ought  to  be  pursued  at  law.  The  only  ground  of  equity  suggested  bj-  the 
bill  is  that  the  ship  was  mortgaged  to  Alexander  iV  Co.,  and  that  no  notice  was  given 
to  the  company  :  l)ut  the  mortgage  was  siitisfied  at  the  time  of  the  insurance,  and 
tiiereforo  the  allegation  in  this  respect,  although  not  wholly  untrue,  was  substantially 
untrue.  The  object  of  the  bill  is  to  have  a  declaration  of  the  legal  effect  of  a  legal 
instrument,  and  is  in  the  nature  of  a  money  demand.  [TiiK  M.v.stku  of  thk  Kdlls 
inquired  how  contribution  could  be  enforced  at  conuuon  law  .']  The  award  being 
made  a  rule  of  Court,  an  attachment  would  lie  against  the  individuals  forming  the 
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committee  for  non-payment  of  the  amount  due  by  the  award.  If  proved  to  l)e 
members  in  the  usual  way,  the  rule  iiixi  would  be  ordered  to  be  served  upon  them. 
The  award  is  a  clear  obligation  on  the  members  of  the  committee  to  pay,  and  whifli 
cannot  be  evaded  by  saying  that  others  are  liable  to  pay  and  contribute.  The  award 
mu.«t  be  held  to  be  a  valid  award,  and  good  in  all  its  parts,  and  this  Court  has  no 
jurisdiction  to  relieve  against  its  etl'ect,  although  the  submission  may  not  have  been 
made  a  rule  of  Court ;  DarU  v.  Gellij  (I  Sim.  >^;  8.  411).  A  bill  will  not  lie  to  impeach 
an  [435]  award  made  under  the  stat.  of  Will.  (9  ^  10  Will.  3,  c.  15),  whether  the 
submission,  under  which  it  was  ma<le,  has  or  has  not  been  made  a  rule  or  order  of 
Court  before  bill  Kled  ;  Hemin(j  v.  Stmniu'rliyn.  ('2  Phill.  79).  A  complete  now  right 
has  arisen  under  the  award,  as  much  so  as  if  an  acceptance  to  a  bill  of  exchange  had 
been  given  ;  Cojfrc  v.  Urian  (3  Bing.  54).  Another  objection  arises  as  to  the  alterna- 
tive prayer  of  the  bill,  praying  an  account.  This  is  not  a  mutual,  but  a  separate 
account,  nor  is  it  a  complicated  separate  account,  and  therefore  it  is  not  sufficient  to 
found  the  jurisdiction  of  this  Court.  If  anything,  it  is  simply  a  settled  account,  and 
a  partner  may  sue  for  a  balance  due  to  him  on  an  account  closed,  and  an  agreement 
to  pay  the  amount;  Fnsti'r  v.  AUansan  (2  Term  Kep.  479).  The  allegation  that  there 
are  funds  of  the  company  at  the  bankers  is  too  indefinite,  it  is  not  alleged 'that  they 
are  sutticient  to  pay  all  the  different  demands  against  the  company.  Another  objec- 
tion, which  is  admitted  on  the  bill,  is  that  there  was  no  policy  of  insurance  actually 
effected  on  the  ship.  This  is  in  direct  contravention  of  the  Stamp  Acts  (7  \-  8  Vict. 
0.  21,  s.  3),  and  the  2d  rule  of  the  society  clearly  assumes  that  policies  should  be 
entered  into. 

JVuUworth  v.  Holt  (4  My.  &  Cr.  619)  ;  Nkhols  v.  Roe  (5  Sim.  156)  ;  IIAme  v.  Smith 
(7  Bing.  709) ;  Hinton  v.  Mnule  (24  Law  J.  N.  S.  (Exch.)  140),  and  Fennrnft  v.  Lcrkw 
(13  East,  7),  were  also  referred  to;  and  see  Scott  v.  Averi/  (5  H.  Lds.  Cas.  811). 

Mr.  K.  Palmer  and  Mr.  Jolliffe,  in  support  of  the  bill,  were  not  called  upon. 
■  [436]  The  M.\ster  of  the  Roll.s  [Sir  John  Romilly].  I  think  the  demurrer  to 
this  bill  must  be  overruled.  The  case  proceeds  on  the  assumption  either  that  there 
was  a  good  and  valid  award  made  under  the  regulations  of  this  company,  or  that 
there  was  no  award  at  all,  and  it  is  pressed  upon  me  that  I  must  allow  this  demurrer, 
as  there  is  no  probability  that  I  could  grant  the  Plaintiffs  any  relief  at  the  hearing  of 
the  cause. 

The  first  paragraph  of  the  prayer  proceeds  on  the  assumption  that  the  award  has 
settled  the  amount,  and  the  second  asks  for  an  account,  and  the  bill  therefore  seems 
to  be  framed  with  a  view  to  meet  each  ease. 

Assuming  that  the  award  is  not  binding,  that  it  does  not  affect  anyone,  and  that 
it  cannot  be  supported,  then  it  would  leave  the  parties  as  if  there  had  been  no 
reference  or  award,  and,  consequently,  the  case  is  of  the  ordinary  character  of  an 
insurance  company,  in  which  a  number  of  persons  have  associated  together  for  the 
purpose  of  mutual  insurance  of  their  vessels  and  bearing  the  loss.  I  am  of  opinion 
that,  in  such  a  case,  one  member  is  entitled  as  against  the  others  to  have  an  account 
of  what  is  due  to  him,  and  to  enforce  contribution  against  the  others  independently 
of  any  remedy  by  action  at  law. 

On  the  other  hand,  assuming  the  award  to  be  binding,  it  is  an  award  made  under 
the  provisions  of  the  47th  rule  of  this  as.sociation,  which  merely  provides  for  a 
determination  of  the  amount  of  the  loss  sustained,  and  leaves  all  other  questions  open 
between  the  parties.  It  only  settles  the  amount  of  loss  to  be  paid,  by  contribution, 
by  the  other  parties.  The  award  directs  an  assessment  and  apportionment  of  the 
sum  found  by  the  [437]  award  to  be  duo,  to  be  levied  on  all  the  parties,  but  this  can 
only  be  properly  carried  out  by  the  intervention  of  a  Court  of  Equity. 

I  wish  to  reserve,  until  the  hearing,  my  judgment  upon  the  several  minor  points 
which  have  been  raised  during  the  argument.  As  to  the  surplus  at  the  bankers,  I 
cannot  now  say  that  the  Plaintiffs  may  not  be  able  to  make  out  a  case  for  relief  at  the 
hearing.  I  refrain  from  making  any  observation  on  whether  it  is  necessary  to  make 
the  award  a  rule  of  Court ;  I  am  not  aware  that  any  time  is  limited  for  that  purpose. 
The  case  may  be  analogous  to  those  where  the  act  may  be  done  at  any  time  befor 
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the  hearing,  as  in  the  case  of  a  plea  for  want  of  a  personal  representative,  and  the 
plea  is  replied  to,  and  at  the  hearing  there  is  a  legal  personal  representative  who  has 
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been  appointed  subsequent  to  the  filing  of  the  plea,  which  this  Court  has  held 
sufficient.  Nor  do  I  express  any  opinion  as  to  the  effect  of  the  Stamp  Acts  requiring 
a  stamped  policy  of  insurance  to  have  been  entered  into ;  or  whether  any  policy  was 
necessary.  Those  (juestions  must  also  1)6  reserved  for  the  hearing.  On  the  facts 
stated  in  this  bill,  I  think,  on  proving  them,  the  Plaintiff's  would  be  entitled  to  some 
relief,  and  upon  the  facts  I  do  not  see  in  what  manner  the  Plaintiff's'  rights  could  be 
enforced  at  common  law  without  great  expense  and  inconvenience,  which  this  Court 
would  lend  its  aid  to  prevent. 
Demurrer  overruled. 

[438]     /"  /■''  Dr.\ke.     June  30,  1856. 

Under  the  third-party  clause  (0  Si  7  Vict.  c.  73,  s.  39)  it  is  not  necessary,  where  a 
(■«/(«■  (jiie  /nf-sY  applies  for  taxation  of  bills  paid  by  trustees  or  executors,  to  shew 
that  there  are  fraudulent  overcharges. 

Taxation  ordered,  at  the  instance  of  a  legatee,  of  a  bill  of  costs  of  the  executors' 
solicitor,  for  the  amount  of  which  a  mortgage  had  been  given  by  them. 

The  Petitioner,  Mr.  Barker,  was,  under  the  will  of  his  father,  interested  in  his 
estate.     He  attained  twenty-one  on  the  16th  of  August  18.55. 

The  two  executors  of  his  father's  will  employed  Mr.  Drake,  of  Exeter,  in  the 
matters  connected  with  the  estate,  and  in  a  suit  for  its  administration.  An  order  was 
made  for  the  sale  of  the  testator's  leaseholds,  and  of  a  house.  No.  15  West  Street, 
devised  to  the  Petitioner,  but  to  which  the  testator  was  entitled,  subject  to  a 
mortgage. 

The  sale  took  place  in  London,  and  Mr.  Drake  attended  the  sale.  The  executors 
purchased  the  house  on  behalf  of  the  estate,  and  they  borrowed  a  sum  of  £87  from 
Mr.  Drake  to  enal)le  them  to  complete  the  purchase. 

On  the  10th  of  October  1855  Mr.  Drake  delivered  to  the  executors  his  three  bills 
of  costs,  amounting  in  the  whole  to  £147,  7s.  6d.,  and  a  cash  account  shewing 
(including  the  cash  advances)  a  balance  of  £214,  8s.  7d.  due  to  him. 

On  the  20th  of  October  1S55  one  of  the  executors,  accompanied  by  a  solicitor's 
clerk,  examined  and  approved  of  the  accounts,  and  expressed  a  desire  that  Mr.  Drake 
would  accept  a  mortgage  of  the  premises  iu  West  Street  for  five  years,  for  the  balance 
due  on  such  account.  This  he  agreed  to  do,  "  upon  the  understand-[439]-ing  that 
it  was  to  include  the  amount  due  on  the  bills  of  costs,  as  delivered,  and  also  the 
costs  for  preparing  the  mortgage  deed,  and  that  the  bills  of  costs  should  be  allowed 
as  correct,  and  all  accounts  settled  to  the  time  of  taking  such  mortgage." 

The  executors  assented,  and  on  the  17th  of  November  1855  executed  a  mortgage 
of  the  house  for  securing  £225,  and  they  paid  interest  on  this  mortgage  in  February 
and  April. 

The  four  bills  of  costs  and  a  copy  of  the  mortgage  were,  in  February  1856,  sent 
by  the  executors  to  the  Petitioner. 

The  Petitioner,  who,  as  has  been  stated,  had  attained  twenty-one  in  August  1855, 
now  presented  this  petition  for  the  taxation  of  the  bills  of  costs. 

lie  alleged  "  that  the  bills  of  costs  contained  numerous  unreasonable  and 
extravagant  charges,  and  that  the  circumstances  under  which  the  mortgage  was  given 
for  the  amount  of  the  bills  of  costs,  and  the  unreasonable  and  extravagant  charges 
contained  in  the  first  liill,  were  special  circumstances  which  justified  the  Court  in 
referring  such  liill  for  taxation." 

"That,  in  particular,  the  Krst  bill  contains  various  charges  which  ought  not  to  have 
been  made  or  inserted  at  all,  that  is  to  say  :  — 

"  1.  Various  charges,  amounting  altogether  to  the  sum  of  £8,  3s.  8d.,  for  writing 
letters  to  the  [l.,ondon]  agent  of  .Mr.  Drake,  and  perusing  letters  to  Mr.  Drake  from 
his  agent. 

[440]  "  2.  Various  charges,  amounting  altogether  to  the  sum  of  £4,  4s.  2d.,  for 
j)i'r:i.sin>,'  and  making  close  copies  of  the  copies  of  various  papers  in  the  suit  of  lUiikrr  v. 
lliU'iit  [the  administration  suit],  sent  to  .Mr.  Drake  by  his  agent,  and  charged  for  in 
the  second  bill  of  costs. 
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"  3.  Two  charges,  amounting  to  £12,  10s.,  for  Mr.  Drake  going  to  London  to  attend 
the  sale  ordered  in  the  suit  of  liarhr  v.  IliUitrl,  which  journey  was  wholly  unnecessary 
and  improper." 

It  al.so  specified  three  other  small  items,  amounting  in  the  whole  to  £1,  14s.  4(1. 

"  That  the  first  bill  contains  many  extravagant  charges  for  business  done,  exceeding 
the  amount  which  ought  to  be  charged,  as,  for  example:  'Ilth  December  18.54.— 
Drawing  and  fair  copying  as.signment  of  Lot  1  purcha.sed  by  you,  six  .skins,  £8,  5s.,' 
and  that  .'Juch  charges  would  be  greatly  reduced  on  taxation." 

The  atKdavit  of  the  Kcspondent's  clerk  stated  that  one  of  the  executors  expressed 
to  him  his  desire  and  instructions  that  Mr.  Drake  should  attend  the  sale  of  the 
property  in  London. 

Mr.  K.  Palmer  and  Mr.  Batten,  in  support  of  the  petition,  argued  that  the  bills  of 
costs  ought  to  be  taxed  under  the  third-party  clau.se  (6  &  7  Vict.  c.  73,  s.  39),  the 
bills  having  been  settled  unknown  to  the  Petitioner,  and  items  of  overcharge  being 
clearly  proved. 

As  to  the  attendance  in  London,  they  cited  .ll.top  v.  Lord  Uxfard  (1  Myl.  &  K.  .5fi4) ; 
and  see  In  re  Bearnn  {'20  Bcav.  146). 

[441]  Mr.  J.  H.  Palmer,  contra.  The  executors  themselves  would'not  be  entitled  to 
taxation,  for  after  an  account  has  been  settled  and  a  mortgage  given,  it  cannot  be 
opened  except  by  bill  ;  Banuell  v.  Brooke  (8  Bcav.  121).  In  that  case  it  was  helil  that 
where  the  amount  of  a  bill  of  costs  had  been  included  in  a  settled  account  between  a 
solicitor  and  client,  and  retained  by  the  solicitor  out  of  moneys  in  his  hands,  the 
Court  had  no  jurisdiction,  upon  petition  under  the  6  X'  7  Vict.  c.  73,  to  open  the 
account  and  order  taxation,  and  that  it  could  only  be  done  by  bill. 

Here  a  mortgage  security  was  given  a  month  after  the  delivery  of  the  bill,  at  the 
request  of  the  clients,  both  for  the  costs  and  for  money  advances,  and  whereby  they 
gained  a  forbearance  for  five  years.  The  cestui  que  trust  stands  in  the  situation  of  the 
executors,  for  the  right  given  to  third  parties  by  the  Act  does  not  alter  the  relation 
of  solicitor  and  client ;  In  re  Mtmey  (8  Beav.  458).  In  Re  Neate  (10  Beav.  181)  Lord 
Langdale,  in  a  similar  case,  says  :  "  He  comes  as  cestui  que  trust,  asking  that  the  bill 
may  be  taxed  ;  the  taxation  is  to  take  place,  not  as  between  him  and  the  solicitor, 
but  as  between  the  solicitor  and  the  trustees,  his  clients ;  and  the  question  is,  if  the 
trustees  themselves  could  obtain  the  order  which  is  now  asked,  not  by  them,  but  by 
a  party  deriving  his  power  to  tax  solely  under  the  statute.  I  have  stated  over  and 
over  again  that  the  statute  does  not  alter  the  relation  between  solicitor  and  client  ; 
and  though  it  gives  the  cestui  que  trust  a  right  to  tax  a  bill  which  is  payable  out  of  his 
moneys,  yet  it  does  not  entitle  him  to  say  that  the  solicitor  is  not  entitled  to  receive 
all  that  is  due,  as  between  him  and  the  trustees,  his  clients." 

[442]  So  in  Be  Jlliitcomhe  (8  Beav.  140),  it  was  held  that  a  "settlement  of  a  bill 
of  costs  between  a  solicitor  and  client,  upon  a  special  agreement,  precludes  an  order 
being  made  upon  petition  for  taxation.  The  agreement  must  first  be  set  aside  by  suit 
before  the  matter  can  be  reopened." 

The  overcharge  complained  of  must  be  fraudulent  to  authorize  a  taxation  after 
payment ;  In  re  Currie  (9  Beav.  609) ;  In  re  Barrow  (17  Beav.  556).  The  journey  to 
London  was  authorized,  and  ought  to  be  paid  for ;  In  re  Pender  (10  Beav.  390). 

The  Master  of  the  Roll.s  [Sir  John  Romillj'].  There  is  a  mistake  on  the  part 
of  the  Respondent  in  supposing  tnat  this  Court  will  not  order  the  taxation  of  a  bill  of 
costs  after  the  client  who  is  liable  to  pay  has  paid  or  settled  the  bill  in  account. 

By  the  41st  section  the  Court  is  precluded  from  ordering  taxation  after  payment, 
except  under  "  special  circumstances  ; "  but  that  exception  does  not  apply  to  cases 
under  the  39th  section,  called  the  third-party  clause,  in  which  no  mention  is  made  of 
"special  circumstances." 

If  the  executors  had  applied  to  have  these  bills  taxed,  I  should  not  have  opened 
the  matter,  or  have  allowed  them  to  be  taxed,  but  should  have  dismissed  their 
petition  with  costs.  But  here  the  case  is  this  ;  Executors,  who  acted  in  the  business 
for  the  Plaintiff,  their  cestui  que  trust,  agree  that  the  bills  of  their  solicitor  shall  be  so 
much,  and  give  a  mortgage  for  the  amount.  [443]  The  cestui  que  tnist  says,  "I  am 
entitled  to  have  the  bills  taxed  under  the  39th  section,"  which  expressly  refers  to  the 
case  of  a  bill  which  an  executor  "  may  have  paid,"  and  which  does  not  require  special 
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circumstances  to  be  shewn.  This  case  cannot  be  put  higher  than  if  the  money  had 
been  actually  paid  :  then,  under  the  39th  section,  the  Petitioner  on  this  occasion, 
whose  estate  is  made  liable,  would  be  entitled  to  have  the  bill  taxed. 

I  think  that  a  taxation  is  almost  a  matter  of  course,  assuming  that  items  of  over- 
charge are  proved,  and  that  it  is  not  nece.s.sary  that  the  overcharges  should  be  such 
as  to  amount  to  fraud.     This  is  only  required  under  the  other  clause. 

It  is  said  that,  if  I  order  taxation,  I  shall  open  a  mortgage  transaction.  I  express 
no  opinion  whether  the  mortgage  is  good  or  not.  I  find  certain  executors  have 
instituted  in  this  Court  a  suit  for  the  administration  of  an  estate  ;  they  have  not  had 
the  amount  of  their  bill  of  costs  ascertained  by  taxation,  but  have  made  an  arrange- 
ment with  their  solicitor,  after  the  cestui  que  trust  came  of  age,  by  which  they  have 
fixed  the  bill  at  a  certain  amount.  I  do  not  say  whether  the  mortgage  is  good  or 
not,  but  I  think  that  the  Petitioner  is  entitled  to  have  ascertained,  by  taxation,  what 
is  properly  due.  The  trustees  may  have  to  pay  the  overcharge,  if  any,  out  of  their 
own  pocket.     I  express  no  opinion  on  that. 

The  bills  to  be  taxed  are  those  which  the  Petitioner  is  liable  to  pay,  and  when  he 
seeks  taxation  of  the  bills,  he  admits  his  liability  to  pay  them. 

I  will  make  an  order  for  the  taxation  of  the  three  bills  of  costs. 

Note. — See  In  re  Dixon,  L.  Justices,  8  Dec.  1856. 


[444]    Chamberlain  v.  Hutchinson.    Juli/  9,  12,  1856. 

[See  Brickenden  v.  JVilliams,  1869,  L.  E.  7  Eq.  315;  In  re  Davies's  TruMs,  1871, 
L.  R.  13  Eq.  166  ;  In  re  Van  Harjan,  1880,  16  Ch.  D.  26.] 

A  lady  had  a  general  power  of  appointing  a  trust  fund  by  deed  or  will,  and  in 
default,  half  was  limited  to  A.  and  the  other  to  B.  By  her  will,  she  appointed  the 
fund  to  her  executor  and  made  it  chargeable  with  her  debts  and  some  legacies,  and 
she  gave  half  the  residue,  composed  of  the  appointed  fund  and  her  own  property, 
to  A.  A.  predeceased  the  testatrix  and  the  bequest  to  him  lapsed.  Held,  that  the 
moiety  of  the  fund  subject  to  the  power  thus  appointed  in  favour  of  A.  passed  to 
the  appointor's  next  of  kin,  as  part  of  her  estate  undisposed  of,  and  not  to  the 
executors  of  A.  as  in  default  of  appointment. 

In  1816,  by  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  De  Blanchy, 
Mrs.  De  Blanchy  assigned  to  trustees  all  her  personal  estate  upon  trust  after  the 
death  of  herself  and  her  husband,  and  in  default  of  children  of  the  marriage  (which 
happened),  to  pay  the  trust  moneys  to  such  persons,  itc,  as  Mrs.  De  Blanchy  by  deed 
or  will  should  appoint,  and  in  default  upon  trust  to  pay  one-half  part  to  William 
Knight  Thompson,  and  the  other  half  to  Martha  Maria  Thompson,  his  sister. 

In  1.S23  .\ini  Adams,  the  mother  of  Mrs.  De  Blanchy,  by  her  will,  gave  her 
daughter  a  life  interest  in  considerable  property,  and  after  her  decease,  the  same  was 
to  be  in  trust  to  pay  one-half  of  the  trust  moneys  to  such  person  as  Mrs.  De 
Blanchy,  by  deed  or  will,  should  appoint,  and  in  default  to  the  children  (if  any)  of 
her  daughter,  and  in  default  thereof,  upon  trust  to  pay  the  same  to  the  testatrix's 
grandchildri:n  William  Knight  Thomp.son  and  Martha  Maria  Thompson,  in  equal 
shares. 

Mrs.  Adams  (the  mother)  died  in  ls:{2,  and  in  1S38  Martha  Maria  Thompson 
married  Mr.  Bainbrigge. 

Mrs.  De  Blatichy  made  her  will  in  1842,  and  thereby,  after  directing  her  just 
debts  and  funeral  and  testamentary  expenses  to  be  paid,  and  after  referring  to  her 
powers  both  under  the  settlement  and  will,  she  appoinied  all  the  personal  estate  and 
efiects  which  she  [446]  had  the  power  to  dispose  of  to  the  Plaintitt'  (her  executor), 
upon  trust  to  convert  such  securities,  personal  estate  and  efiects  into  money,  and 
dispose  of  the  same  in  manner  therein  following.  She  then  gave  several  pecuniary 
legacies,  "and  as  to  one  moiety  of  all  the  rest,  residue  and  ren\aiiidL'r  of  such  moneys 
and  property  as  she  was  then  entitled  to  appoint,  and  all  other  moneys,  securities  for 
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moneys,  personal  estate  and  effects  not  thereinbefore  disposed  of,"  she  gave  it  to  her 
executor,  upon  trust  for  her  niece  Martha  Maria  Hainbringe  for  life,  with  remainder 
to  her  children.  And  she  gave  the  other  moiety  to  William  Knight  Thompson 
absolutely. 

Mrs.  l)e  Blanchy  survived  her  husband,  and  died  in  1853,  and  there  had  been  no 
children  of  the  marriage. 

Martha  Maria  Hainbrigge  died  in  1844,  leaving  children. 

Wm.  Knight  Thompson  died  in  1847,  in  the  lifetime  of  Mrs.  De  Blanchy,  whereby 
the  bequest  to  him  lapsed. 

The  ijuestion  was,  to  whom  the  lapsed  moiety  belonged.  The  Defendant 
Charlotte  Hutchinson,  one  of  the  next  of  kin  of  Mrs.  De  Blanchy,  claimed  the 
whole  moiety  on  behalf  of  herself  and  the  other  next  of  kin  of  Mrs.  De  Blanchy. 
The  Defendants  Bainbrigge  and  others,  though  they  admitted  the  claim  of  the  next 
of  kin  to  such  portion  of  the  lapsed  moiety  as  belonged  to  Mrs.  De  Blanchy  in  hor 
own  right,  insisted  on  their  right,  iis  representing  the  executors  of  W.  K.  Thompson, 
to  the  other  portion,  as  being  subject  to  the  trusts  of  the  marriage  settlement  and  of 
her  mother's  will,  according  to  which  trusts,  in  default  of  appointment  [446]  by  Mrs. 
De  Blanchy,  the  trust  funds  were  limited  to  Wra.  Knight  Thompson  and  Martha 
Maria  Bainbrigge  in  equal  shares. 

This  bill  sought  to  have  the  rights  of  the  several  parties  ascertained  and  declared. 

Mr.  Roupell  and  Mr.  Hingeston,  for  the  Plaintifl',  the  executor  and  trustee. 

Mr.  Follett  and  Mr.  Field.  The  exercise  of  the  power  as  to  one  moiety  failed 
altogether,  for  Wm.  Knight  Thompson,  in  favour  of  whom  the  appointment  by  Mrs. 
De  Blanchy's  will  was  made,  having  died  in  her  lifetime,  the  bcfjuest  in  his  favour 
altogether  lapsed.  The  object  of  the  testatrix  has  failed,  and  therefore  the  case  is 
to  be  regarded  as  if  there  had  been  no  exercise  of  the  power  ;  and  the  parties,  who 
ill  default  of  the  exercise  of  any  power  would  take,  are  now  entitled.  The  legal 
appointment  to  the  executor  does  not  vary  the  case,  for  it  must  be  considered  as  if 
the  bequest  had  been  made  directly  to  the  appointee  ;  there  could  be  no  intention  to 
benefit  the  executor.  The  moiety  to  W.  K.  Thompson  was  not  well  appointed,  and 
it  became,  therefore,  subject  to  the  trusts  of  the  original  marriage  settlement ;  J-Ja.mm 
V.  Applcfonl  (10  Sim.  274;  S.  C.  on  appeal,  5  My.  &  Cr.  56).  It  is  true,  by  the 
attempted  appointment,  creditors  might  be  let  in  ;  Jtimei/  v.  Andrews  (6  Madd.  264) ; 
but  oidy  to  the  extent  of  debts  against  the  estate  of  the  donee  of  the  power  (2  Sug. 
on  Powers,  6th  edit.  29,  and  1  Sug.  Pow.  123),  and  here  there  are  none. 

Mr.  Selwyn  and  Mr.  Koget,  for  parties  in  the  same  interest. 

[447]  Mr.  K.  Palmer  and  Mr.  A.  J.  Lewis,  contra,  contended  that  the  testatrix 
had  properly  exercised  the  power.  Every  part  of  the  will  shewed  her  intention  to 
make  the  fund  part  of  the  general  estate,  and  the  Plaintiff,  her  executor,  took  it  as 
part  of  her  personal  estate,  but  in  trust  as  to  the  undisposed-of  portion,  for  her  next 
of  kin  ;  Ltmi/  v.  Ji'utHnson  (17  Beav.  471). 

2dly.  By  sect.  27  of  the  Wills  Act  (1  Vict.  c.  26)  a  general  power  of  appoints 
ment  of  personal  estate  must  be  construed  to  include  all  personal  estate  over  which 
the  testator  may  have  a  disposing  power,  and  to  hold,  in  the  present  case,  that  the 
parties  who  would  have  been  entitled  if  there  had  been  no  exercise  of  the  power  of 
appointment,  arc  now  entitled,  would  be  to  repeal  that  part  of  the  statute.  The 
Plaintiff  takes  the  fund  in  his  character  of  trustee  for  all  parties  entitled  under  the 
will  of  the  testatrix.  The  fact  that  W.  Knight  Thompson  would  take  it  in  default 
of  the  execution  of  the  power  is  a  fair  ground  of  argument  for  shewing  that  the 
intention  of  the  testatrix  was  to  deal  with  it  as  her  own  property ;  IFUliaiiiii  v.  Loiita.'i 
(16  Beav.  I). 

Mr.  Follett,  in  reply,  referred  to  Ripley  v.  IVaterworth  (7  Ves.  425),  and  the 
observations  of  Mr.  Chance  on  Man.feU  v.  Prke.  (See  Appendix  to  Sugden  on 
Powers,  Xo.  21,  6th  edit.  ;  2  Chance  on  Powers,  483.) 

Jul;/  12.  The  M.vster  of  the  Koli.s  [Sir  John  Romilly].  At  the  time  the 
testatrix  made  her  will,  she  had  a  power  of  appointment  over  one  fund  under  her 
marriage  [448]  settlement,  and  over  another  fund  under  her  mother's  will,  and  she 
had  property  of  her  own.  The  question  is,  whether  the  bequest  of  the  moiety, 
which  lapsed  by  the  death  of  Wm.  Knight  Thompson  in  the  lifetime  of  Mrs.  De 
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Blanchy,  goes  to  her  next  of  kin  as  residue  undisposed  of,  or  to  the  representatives 
of  Wm.  Knight  Thompson,  as  in  default  of  appointment.  I  am  of  opinion  it  goes  to 
the  next  of  kin  of  Mis.  I)e  Bhmchy,  and  not  to  the  repre.sentatives  of  Wm.  Knio-ht 
Thompson,  as  in  default  of  appointment. 

In  the  first  place,  there  is  a  general  appointment  of  it  by  the  will  to  her  executor, 
so  as  to  make  it  part  of  her  personal  estate,  and  an  express  direction  to  pay  certain 
legacies  out  of  the  appointed  fund.  She  treats  the  whole  as  part  of  her  personal 
estate,  and  blends  the  whole  so  as  to  make  it  part  of  her  general  personal  assets,  and 
liable  to  the  payment  of  her  debts,  legacies,  costs  of  administi-ation  and  probate,  and 
all  other  charges  which  neces.sarily  fall  on  the  general  personal  estate. 

This  is  a  question  of  intention  ;  in  what  way  is  it  possible  to  hold,  that  if  thi.s 
gift,  which  was  for  the  benefit  of  Wm.  Knight  Thompson,  should  fail,  it  should  go  as 
if  she  had  made  no  appointment  at  all,  instead  of  forming  part  of  her  personal 
estate,  and  passing,  if  not  otherwise  disposed  of,  to  her  next  of  kin  ?  By  her  will, 
she  has  made  it  part  of  her  personal  estate,  and  she  is  to  be  presumed  to  be  cognizant 
of  the  law  which  makes  it  devolve  as  part  of  her  property  undisposed  of. 

It  is  said,  apportion  the  funds.  If  I  accede  to  the  argument  of  the  Defendants, 
see  to  what  consequences  it  wo\ild  lead.  I  must  a.scertain  what  part  was  her  own 
[449]  personal  property,  and  what  part  was  subject  to  the  two  powers,  and  I  must 
then  apportion  the  charges  between  them. 

I  am  of  opinion  that  it  does  not  go  as  in  default  of  appointment,  but  to  her  next 
of  kin  as  part  of  the  residue  undisposed  of,  and  I  will  make  a  declaration  to  this 
effect. 

[449]    Hartley  v.  Ostler.    July  8,  18.56. 

[S.  C.  2  Jur.  (N.  S.)  1199.] 

The  testator  bequeathed  to  A.,  for  her  life,  an  annuity  of  £10,  the  annuity  of  19 
guineas  upon  the  death  of  A.,  and  the  annuity  of  £.50  when  the  mortgage  on  his 
estate  should  be  reduced  to  £.500,  "and  which  respective  sums  of  £10,  19  guineas 
and  £.50,  as  the  case  might  be,  were  to  be  paid  "  half-yearly.  Held,  that  they  were 
cumulative. 

By  hi.s  will,  dated  in  1838,  the  testator  devised  the  messuage  in  which  he  resided 
to  his  .son  William  Wright,  subject  to  a  life  aniuiity  of  £16  to  the  testator's  brother 
John  White. 

And  he  devised  otliei'  lands  to  trustees,  upon  trust  to  paj'  the  legacies  and  ainiuitv 
thereinafter  given.  He  likewise  gave  and  devised  unto  Sarah  Ostler  and  her  assigns, 
foi'  and  during  the  term  of  her  natural  life,  the  annuity  or  yearly  sum  of  £10,  clear 
of  all  deductions,  the  annuity  or  yearly  sum  of  £19,  19s.  upon  the  death  of  John  White, 
and  the  annuity  or  yearly  sum  of  £;50,  so  soon  as  the  mortgage  money  upon  the  estate 
at  Stow  should  be  reduced  to  £500,  and  which  respective  sums  of  £10,  £19,  19s.  and 
£50,  as  the  case  might  be,  were  to  be  paid  to  the  said  annuitant  or  her  assigns  by  his 
said  trustee,  his  heirs,  executors  or  administratois,  in  cciual  half-yearly  payments,  the 
first  half-yearly  payment  to  commence  and  be  made  at  the  end  of  six  calendar  months 
next  after  his  di'ath,  in  regard  to  the  said  .sum  of  .£10,  and  in  regard  to  the  said  sum 
of  £19,  19s.  and  [450]  £50,  at  the  end  of  six  calendar  months  next  after  the  other 
two  respective  events  should  take  place.  And  in  case  .Sarah  Ostler  should  happen  to 
depart  this  life  lea\ing  Thomas  Ostler  her  surviving,  he  gave  and  de\ised  unto  him 
the  said  Thomas  Ostler  the  annuity  or  yearly  sum  of  £10. 

The  question  was,  whether  these  annuities  were  cumulative  or  substitutional. 

Mr.  i;.  Palmer  and  Mr.  Faber,  for  the  Plaintiff. 

Mr.  Shebbeare,  for  the  Defendant. 

The  Master  ok  the  Rolls  [Sir  John  Romilly].  This  is  a  very  peculiar  case, 
and  it  is  evidently  im])ossible  to  do  more  than  guess  at  what  the  testator  meant.  He 
might  have  made  it  perfectly  clear  by  saying  "a  further  annuity  of,"  or  he  might 
ha\e  said  "to  V)e  increased  to  the  aniuiit\-  of;"  there  would  then  have  been  no  sort 
of  obscurity  about  it.     But  I  think  he  meant  them  to  be  cumulative,  and  I  think  so 
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upon  two  grounds.  In  the  first  place,  I  can  only  read  the  words  "as  the  case  may 
be"  where  it  occurs  in  the  sentence,  "and  which  respective  sums  of  £10,  £19,  19s. 
and  £50,  as  the  case  may  be,  are  to  be  paid  to  the  said  annuitant,"  as  meaning  that 
of  the  annuities  of  £10,  £19,  19s.  and  £50,  one  or  two  or  three,  as  the  events  may 
happen,  may  have  to  be  paid.  The  only  way  in  which  I  can  concur  in  the  construction 
contended  for  by  the  Plaintiff  is  by  turning  the  word  "  and  "  into  "  or ; "  but  it  is 
only  in  cases  where  that  is  required  to  be  done  in  order  to  make  the  sense  intcUigilile 
and  consistent,  that  the  Court  adopts  that  course  :  and  this  is  not  one  of  those  cases. 
[451]  I  am  also  of  opinion  that  some  weight  is  to  be  attached  to  the  argument  as 
to  the  order  in  which  the  events  arise.  An  annuity  of  nineteen  guineas  is  given  upon 
the  death  of  John  White.  Assume  it  to  be  substitutionary,  and  that  he  survived  the 
period  when  the  mortgage  money  was  reduced  to  £500.  It  is  clear,  upon  this  view  of 
the  case,  that  then  the  annuity  of  £10  would  be  increased,  by  substitution,  to  an 
annuity  of  £50  ;  but  then  (although  it  might  l)e  very  whimsical  and  capricious),  if 
John  White  were  afterwards  to  die,  the  annuity  of  £50  would,  in  that  event,  be 
reduced  to  £19,  19s.  I  must  either  so  hold,  or  else  that  the  annuities  are  cumulative. 
Though  the  testator  must  have  anticipated  the  possil;ility  of  John  White  surviving 
the  period  when  the  mortgage  money  was  reduced  to  £500,  in  which  case  there  was 
an  annuity  of  £50  given  ;  yet  he  directs  an  annuity  of  nineteen  guineas  to  be  paid, 
not  in  case  John  White  should  die  before  the  mortgage  money  is  reduced  to  £500, 
but  whenever  that  event  occurs.  This,  I  think,  confirms  the  view  I  take,  that  the 
proper  construction  is,  that  these  annuities  of  £10,  19  guineas  and  £50  are  cumulative 
and  not  substitutionary,  and  I  make  the  declaration  accordingly. 


[452]     Xaxney  v.  Williams.     June  2,  4,  9,  1856. 
[See  Hall  v.  Hall,  1873,  L.  R.  8  Ch.  436.] 

A.  B.  made  an  irrevocable  voluntary  settlement  of  his  estate  in  favour,  amongst  others, 
of  a  relative  who  acted  as  his  solicitor.  The  Court  considered  that  A.  B.  intended 
to  reserve  a  power  of  revocation,  but  that  the  deed  was  in  other  respects  un- 
objectionable. A.  B.  made  his  will,  prepared  by  the  same  solicitor,  making  a 
general  devise,  but  not  revoking  the  settlement.  The  Court  then  held  that  it  was 
the  duty  of  the  solicitor,  when  he  prepared  the  will,  specifically  to  have  asked  the 
testator  whether  he  intended  to  revoke  the  deed,  and  not  having  done  so,  and  it 
appearing  to  have  been  the  intention  of  the  testator  that  the  estate  should  pass  to 
his  devisees,  the  Court  decided,  that  although  the  deed  would  have  been  operative 
if  A.  B.  had  died  intestate,  yet  that  in  the  events  which  had  happened,  and  as 
against  all  persons  claiming  under  the  settlement,  the  estate  was  subject  to  the 
trusts  of  the  general  devise  contained  in  the  will. 

A  party  in  possession  of  an  infant's  estate,  under  a  voidable  deed,  treated  as  his  bailiff, 
and  made  to  account  for  the  rents  for  more  than  six  years  before  the  filing  of  the 
bill. 

The  object  of  this  bill  was  to  cancel,  at  the  suit  of  the  heir  and  devisee  of  the 
settlor,  a  voluntary  conveyance  of  an  estate,  called  "the  Yspytty  estate,"  in  the 
county  of  Denbigh,  which  was  dated  the  6th  of  November  1832. 

The  documents  and  evidence  were  of  a  very  voluminous  character,  and  it  is 
therefore  necessary  to  compress  the  statement  of  the  case,  by  adopting,  as  far  as 
possible  the  conclusions  to  which  the  Court  came  upon  the  evidence.  On  this 
assumption,  the  material  circumstances  were  as  follows  : — 

In  1829  the  testator,  the  Kev.  John  Nanney,  having  no  issue,  bv  his  first  marriage, 
and  being  of  the  age  of  si.xty-four,  married  Ann  F.  Fisher,  and  he  had  issue  a  daughter 
born  in  1831,  but  who  died  in  the  same  year.  In  the  j'ear  1832  the  state  of  his 
familj'  was  as  follows  : — He  had  a  wife,  who  was  still  a  j'oung  woman,  he  had  no 
children,  and   he   had   a  younger   brother,  Sir  William  Wynn,  on   whom   he  had 
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voluntarily  settled  life  annuities  amounting  in  the  whole  to  £1000  a  year,  and  [453] 
a  nephew  Robert  Chambre  Vaughan  (the  son  of  a  deceased  sister),  on  whom  he  had 
settled  an  annuity  of  £800  a  year. 

Besides  real  estate,  which  produced  between  £3000  and  £4000  a  year,  he  had 
also  the  Yspytty  estate  of  the  value  of  about  £640  a  year.  His  principal  solicitor 
was  the  Defendant  Mr.  Williams,  a  relation  by  blood,  who  had  been  concerned  for 
him  from  the  year  1821,  and  with  whom,  from  his  boyhood,  the  testator  had  been  on 
terms  of  intimate  and  att'ectionate  friendship.  In  1832  the  testator  wrote  several 
letters  to  Mr.  Williams,  requesting  him  to  meet  him  at  Liverpool  early  in  July. 
They  accordingly  met  there,  and  remained  together  two  or  three  days.  The  testator 
then  verbally  instructed  Mr.  Williams  to  prepare  a  deed  to  settle  the  Yspytty  estate 
as  after  mentioned.  A  settlement  was  accordingly  prepared  in  Mr.  Williams's  office 
in  London  by  Mr.  Searle,  his  clerk  ;  Searle  read  over  the  draft  to  the  testator,  and 
afterwards  read  the  engrossment  to  him  at  the  time  of  its  execution,  but  whilst 
reading  the  recital  in  the  deed,  which  stated  that  the  testator  "  was  desirous  of 
invfocabli/  settling"  the  estate,  the  testator  objected  to  that  word.  The  first  syllable 
of  the  word  "  irmocahhi "  was  then  erased,  and  the  deed  was  executed  by  the  testator, 
containing  the  word  "revocably."  According  to  the  evidence  of  Searle,  "  no  explana- 
tion of  the  deed  was  at  this  time  given  to  the  testator,  either  by  Mr.  Williams  or  by 
himself,"  but  after  the  deed  was  executed  the  testator  said,  "Well,  Williams,  I  think 
I  have  done  handsomely  by  you." 

Searle  in  his  evidence  also  said  that  on  the  execution  of  the  deed,  "  nothing  was 
said  about  introducing  a  power  of  revocation.  I  never  drew  a  revocable  settlement 
before.  I  considered  that  it  made  no  difference  [454]  whatever,  whether  it  stood 
rccocahly  or  irrevocably ;  it  was  no  more  binding  on  Mr.  Nanney,  if  it  stood  as  originally 
drawn,  than  it  was  when  altered,  if  he  chose,  any  more  than  if  it  had  been  in  a  will, 
and  it  had  been  said  it  was  his  irrevocable  intention." 

This  deed  of  settlement  of  the  Yspytty  estate  was  dated  the  6th  of  November 
1832,  and  was  made  between  the  testator  of  the  first  part,  his  brother  Sir  William 
Wynn  of  the  second  part,  and  a  trustee  of  the  third  part.  It  recited  the  seisin  of  the 
testator,  and  that  he  was  about  to  levy  a  fine  of  the  estate,  and  "  was  desirous  of 
revocably  settling  '  the  said  estate,  "  in  the  manner  thereinafter  particularly  mentioned, 
the  uses  of  which  the  testator  was  then  desirous  of  declaring."  The  indenture  then 
witnessed  that  the  testator,  "  in  consideration  of  the  natural  love  and  affection  "  which 
he  had  to  his  brother  Sir  William  Wyini,  and  "  unto  his  kinsmen  "  Mr.  Williams  and 
Simon  Hart  Wynn,  "and  for  other  good  causes  and  considerations,"  and  in  considera- 
tion of  10s.  paid  by  the  trustee,  conveyed  the  Yspytty  estate  to  the  trustee  in  fee,  to 
the  use  of  the  testator  for  his  life  [omitting  the  words,  without  impeachment  of 
waste],  with  remainder  [omitting  all  estates  to  the  testator's  issue]  to  his  brother  Sir 
William  Wynn  for  his  life,  "  without  impeachment  of  or  for  any  maimer  of  waste  ;" 
with  remainder  to  the  use  of  the  first  and  other  sons  of  Sir  William  Wynn  in  tail 
male  ;  with  remainder  to  the  use  of  Mr.  Williams  for  his  life,  without  impeachment 
of  waste ;  with  remainder  to  the  use  of  Simon  H.  Wynn  for  his  life,  without 
impeachment  of  waste ;  with  remainder  to  the  use  of  the  second  son  of  Robert 
Chambre  Yaughan  for  his  life,  without  impeachment  of  waste  ;  with  remainder  to 
his  first  and  other  sons  in  tail  male  ;  with  remainder  to  the  use  of  the  right  heirs  of 
the  testator.  The  testator  then  [455]  covenanted  to  levy  a  fine,  which  was  to  enure 
to  the  above  uses,  and  he  entered  into  (ibaoliilc  covenants  with  the  trustee  for  the  title 
of  the  estate,  and  for  the  quiet  enjoyment  thereof. 

Omitting  the  usual  limitations  to  trustees  to  preserve,  this  was,  in  substance,  the 
whole  effect  of  the  deed,  for  it  contained  none  of  the  usual  powers  to  lease,  to  jointure, 
to  raise  portions,  &c. 

After  this,  the  Plaintiff  (the  only  son  of  the  testator)  was  born  on  the  l."nh  of 
July  1833,  and  the  testator  subsequently  had  a  daughter  who  was  born  in  183')  and 
died  in  the  following  year. 

The  testator's  wife  died  in  1837,  and  the  testator  died  in  March  1838,  leaving  the 
Plaintiff,  an  infant,  his  heir.  By  his  will,  dated  the  2d  of  January  1838,  the  testator 
devised  all  his  real  estates  to  the  use  i)f  the  Rlaintilf  for  his  life,  without  impe;u;hnient 
of  waste;    with   remainder  to  trustees  iluring  the  life  of  the  Plaintiff  to  preserve 
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contiiiijent  remainders  ;  with  remainder  to  the  use  of  the  first  and  other  sons  of  the 
Plaintitl'  in  tail  male ;  with  remainder  to  the  use  of  the  daughters  of  the  Plaintifi'  as 
tenants  in  common  in  tail,  with  cross-remainders  aniong  them  in  tail ;  with  lomainder 
to  the  use  of  Sir  Wm.  Wvnn  for  life  :  with  remainder  to  his  issue,  if  any  ;  with 
remainder  to  the  use  of  Simon  Hart  Wynn  for  life,  with  remainder  to  his  issue  as 
therein  mentioned  ;  with  remainder  to  the  use  of  Harriett  Wynn  for  life,  with 
remainders  to  her  issue  as  therein  mentioned  :  with  remainders  to  the  use  of  Sarah 
Kirkby  for  life,  with  remainders  to  her  issue  male  as  therein  mentioned  ;  with 
remainder  to  the  use  of  the  Defendant  Mr.  Williams  for  his  life,  with  remainder  to 
his  issue  as  therein  mentioned  ;  with  remainders  over. 

[456]  This  will  was  prepared  hy  Mr.  Williams  from  verbal  instructions.  He  said 
in  his  evidence  that  "nothing  was  said  when  he  took  the  instructions  about  the 
Yspytty  estate  in  particular.  The  instructions  were  to  devise  all  his  estates.  I  did 
not  remind  him  of  the  deed  settling  the  Yspytty  estate.  I  was  aware  of  it,  but  never 
mentioned  it,  nor  did  he  mention  it." 

The  testator,  who  was  greatly  displeased  with  his  nephew  Kobert  Chambre 
Vaughan,  made  a  codicil,  dated  the  Ifith  of  .lanuaiy  1838,  wherein'  "he  expressly 
and  solemnly  declared  and  directed  "  that  his  nephew  and  his  issue  should  be  total!}' 
and  for  ever  excluded  from  taking  any  interest  in  his  real  or  personal  estate. 

The  Plaintifi' attainefi  twenty-one  in  July  18.o4,  and  on  the  8th  November  1854 
he  filed  this  bill  to  set  aside  the  settlement  of  the  Yspytty  estate,  and  for  consequential 
relief. 

Pending  the  suit  the  Defendant  Sir  Wm.  Wynn  died  without  issue. 

Mr.  R.  Palmer,  Mr.  Cairns  and  Mr.  Rowclifle,  for  the  Plaintiff. 

Cooke  v.  Laiiiotte  (15  Beav.  234);  Hoi/hlon  v.  Hofihton  {Ihid.  278);  Meadows  v. 
Mewloirs  (16  Beav.  401);  Bulkicij  v.  JHlfonl  (2  CI.  &  Fin.  102);  Holmun  v.  Lounes 
(4  De  G.  M.  &  G.  270) ;  Mlarje  v.  Southee  (9  Hare,  534) ;  RusseU  v.  Jarksim  {Uihl.  387) 
were  cited,  and  Hirka  v.  Sallitt  (3  De  G.  M.  &  G.  782),  as  to  the  effect  of  time. 

Mr.  Llovd,  Mr.  Selwyn  and  Mr.  Giflard,  for  Mr.  Williams,  cited  PaJmn  v.  Xeurll 
(20  Beav.  32) ;  Pom/ret  v.  Pernnr/  (18  Beav.  618). 

[457]  Mr.  Follett  and  Mr.  Humphreys,  for  the  Defendant  Vaughan,  cited  Himhon 
V.  U'eatherUl  (5  De  G.  M.  &  G.  301). 

Mr.  Roupell  and  Mr.  Simpson  cited  Dormer  v.  Fnrtesme  (3  Atk.  124). 

The  Master  of  the  Rolls  [Sir  John  Romilly].  Mr.  Palmer,  I  will  not  trouble 
you  to  reply  in  this  case,  for,  after  reading  and  carefully  considering  the  evidence,  I 
am  of  opinion  that,  in  the  events  which  have  happened,  the  deed  of  the  6th  of 
November  1832  does  not  operate  to  give  any  estate  to  the  Defendants. 

I  am  very  far  from  saying  that  a  deed  of  gift  to  a  solicitor  from  his  client  may 
not  be  perfectly  good  ;  I  see  no  objection  to  this  deed  on  that  account.  Mr.  Nanney, 
the  settlor,  was  a  man  not  likely  to  bo  much  influenced  by  anyone  ;  and  I  see  no 
trace  of  the  possession,  by  Mr.  Williams,  of  any  great  degree  of  influence  over  the 
testator  ;  he  had  undoubtedly  a  high  opinion  of  that  gentleman's  capacity,  but  he  was 
not,  in  my  opinion,  much  disposed  to  yield  to  anyone.  I  am  also  of  opinion  that 
the  testator  intended  to  settle  the  Yspytty  estate,  that  he  gave  directions  for  that 
purpo.se  to  Mr.  Williams  at  the  Liverpool  races,  that  he  inquired  al)out  it  subsequent!}-, 
and  that  he  freely  and  of  his  own  accord  gave  instructions  for  the  preparation  of  the 
deed  when  he  came  to  London  in  the  month  of  November  1832.  I  think  that  the 
insertion  of  a  life-estate  to  the  Defendant  Mr.  Williams  does  not  invalidate  the  deed, 
and  I  am  satisfied  that  the  draft  of  the  deed  and  the  deed  itself  were  read  over  to 
the  settlor,  and  that  he  understood  the  limitations  as  well  as  an  unprofessional  man 
could  be  supposed  to  do. 

[458]  Now,  having  said  this,  in  order  that  my  views  may  not  be  mistaken,  every 
word  of  which  is  in  favour  of  the  l)ufendants,  I  have,  notwithstanding  all  this,  on 
Mr.  Searle's  evidence,  taken  in  conjunction  with  the  subsequent  conduct  and  pro- 
ceedings of  the  testator  and  the  evidence  of  ]\Ir.  Williams  himself,  come  to  this 
conclusion  :  that  this  is  not  an  operative  deed  against  the  testator,  or  any  per.sou 
claiming  under  him  through  his  will. 

The  grantees  under  the  deed  are  mere  volunteers,  taking  therefore  only  the 
benefit  which  the  testator  intended  to  give  them  ;  and  if  it  be  proved  that  the  deed 
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omits  a  material  provision  which  the  settlor  considered  to  be  indispensable,  the  deed 
can  only  stand  with  such  intended  provision  incorporated  in  it.  It  appears  from  all 
the  evidence,  both  previous  and  subsequent,  that  the  testator  was  a  man  who  was 
constantly  making  wills  and  altering  the  disposition  of  his  property.  He  seems  to 
have  been  aware  of  this  peculiarity  of  his  mind,  for  he  occasionally  i-efers  to  it,  and 
he  seems  never  to  have  intended  to  have  deprived  himself  of  the  power  of  altering 
the  disposition  of  his  property.  This  is  shewn  throughout  his  life,  and  it  was  there- 
fore extremely  improbable  that  he  should  intend  to  make  an  irrevocable  disposition 
of  the  Yspytty  estate.  This  disposition  to  reserve  a  power  of  alteration  is  proved  in 
the  most  unequivocal  manner  to  have  existed  in  the  case  of  the  settlement  in  question. 
It  is  true  he  did  not,  when  the  draft  was  read  over  to  him,  notice  the  recital  which 
stated  it  was  intended  to  be  an  irrcvocahk  disposition  of  the  Yspytty  estate.  This 
shews  also  that  he  did  not  pay  very  close  attention  to  it  when  it  was  so  read  over  to 
him.  When,  however,  the  engros.sment  was  read  over  to  him,  he  did,  and  the  account 
given  by  Mr.  Searle  in  his  evidence  is  this  :  "  I  now  recollect  that  [459]  Mr.  Williams 
was  present.  It  has  come  to  my  recollection.  I  remember  whilst  I  was  reading  the 
deed,  and  when  I  came  to  the  recital  that  Mr.  Nanney  was  desirous  of  '  irrevocably ' 
settling  the  estate,  an  objection  was  taken  to  that  word,  and  I  thiidc  the  first  syllable 
was  erased.  It  is  probable  that  Mr.  Williams  then  said  that  it  should  stand 
'revocably,'  so  that  Mr.  Nanney  should  have  a  power  of  revoking  it  at  any  time.  I 
remember  Mr.  Williams  saying  something  to  that  effect.  It  is  my  recollection  of 
some  such  remark  having  been  made  by  Mr.  Williams  that  enables  me  to  fix  on  the 
fact  that  Mr.  Williams  was  present."  Later  in  his  evidence  he  says  this:  "When 
the  deed  was  executed,  my  impression  is  that  Mr.  Nanney  was  the  person  who 
objected  to  the  word  'irrevocably.'  His  objection  was  that  he  did  not  mean  that 
that  word  should  stand.  His  objection  was  to  that  effect.  I  do  not  remember  that 
he  assigned  any  reason,  but  clearly  his  object  was  that  he  would  not  be  positively 
bound  by  that  deed  as  a  permanent  settlement.  I  am  satisfied  he  was  the  peison 
who  objected,  as  far  as  my  memory  goes.  I  think  that  Mr.  Williams  said  it  should 
be  altered.  I  do  not  remember  myself  saying  anything  on  the  subject;  but  I  think 
I  suggested  the  erasure  of  the  first  syllable,  but  I  do  not  remember  distinctly.  I 
recollect  Mr.  Williams  telling  me  to  make  that  alteration,  or  saying  something  to 
that  purport."  A  little  later  he  says:  "In  consequence  of  Mr.  Nanney 's  objection 
the  first  syllable  of  the  word  '  irrevocably  '  was  erased  in  the  deed  ;  but  I  cannot  say 
whether  by  myself,  Goslick  or  Mr.  Williams.  It  was  done  in  the  same  room  before 
Mr.  Nanney  executed  the  deed.  Nothing  was  said  about  introducing  a  power  of 
revocation.  I  never  drew  a  revocable  settlement  before.  I  considered  that  it  made 
no  diH'erence  whatever  whether  it  stood  '  revocably  '  or  'irrevocably  ; '  it  was  no  more 
binding  on  Mr.  Nann.ey  if  it  stood  as  [460]  originally  drawn  than  it  was  when  altered, 
if  he  chose,  any  more  than  if  it  had  been  in  a  will,  and  it  had  been  said  it  was  his 
'  irrevocable  intention.' " 

This  evidence  is,  in  my  opinion,  of  the  greatest  im[)ortance.  In  the  first  place  it 
shews  that  but  for  the  introduction  of  this  recital  the  settlor  would  have  executed  the 
deed  without  any  question.  It  also  confirms  what  is  expressly  sworn  to  by  Mr. 
Searle  and  is  also  confirmed  by  Mr.  Williams,  namely,  that  no  explanation  was  given 
to  the  settlor  of  the  draft,  or  the  limitations  contained  in  the  deed.  Mr.  Searle  says 
it  required  none  ;  it  explained  itself ;  but  the  draft  as  it  stood  made  an  inrforiihle 
settlement  of  the  Yspytty  estate,  although  he  should  subse(]uently  have  had  three  or 
four  children  liorii  to  him,  a  matter  certaiidy  not  improbable,  for  his  wife  was  then  a 
young  woman  and  subsequently  bore  him  two  children. 

Now,  did  the  draft,  as  it  stood,  explain  to  him  that  his  i.ssue,  if  he  had  any,  would 
be  irrevocably  excluded  from  enjoying  that  estate!  It  is  said  by  Mr.  Searle,  and  the 
same  view  isaflopted  by  the  counsel  f(u-  the  Defendants,  that  from  the  deed  itself  Mr. 
Nanney  would  know  everything  that  it  was  necessary  for  him  to  know.  Hut  I  then 
asked  ihese  <[uestions  :  I)id  he  know  from  the  deed  itself  that  ho  could  not  alter  it? 
Did  he  know  that  he  could  not  cut  a  tree  .'  Did  he  know  that  he  coidd  not  open  a 
mine?  That  he  could  not  grant  a  lease  to  extend  a  day  beyond  his  death  ?  Did  he 
know  that,  at  law  at  least,  if  not  in  equity,  if  a  stranger  were  to  evict  him  by  a 
paramount  title   and  obtain   possession  of  the  estate,  his  personal  estate  would  be 
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liable  to  the  value  of  it  under  the  covenants  for  title?  I  think  all  these  questions 
must  be  answered  in  the  negative.  It  is  obvious  that  he  did  [461]  what  almost  all 
unprofessional  persons  and  some  professional  persons  do,  he  gave  iTistructions  to  his 
solicitors  to  prepare  a  settlement  of  his  estate  ;  he  trusted  the  rest  to  him,  and  trusted 
that  his  solicitor  would  give  him  the  necessary  information  and  explanation,  and 
enable  him  to  carry  his  intention  into  effect. 

One  of  the  grounds  mentioned  by  the  Lord  Justice  Knight  Bruce  in  Ilimlson  v. 
ireatherill  (5  De  G.  M.  Sc  G.  301),  with  respect  to  invalidating  a  vohnitary  deed,  is 
that  the  solicitor  of  the  settlor  omitted  to  perform  a  dut}-,  which  was  incumbent  on 
him  in  his  character  of  solicitor.  Now,  adopting  this  view  of  the  case,  I  inquire,  is 
any  such  omission  of  the  performance  of  a  duty  incumbent  on  the  part  of  Mr. 
Williams,  as  the  settlor's  solicitor,  to  be  found  in  this  case?  The  first  (picstion  that 
would  naturally  be  asked  a  client,  by  the  solicitor  who  had  received  instructions  to 
prepare  the  voluntary  settlement  of  his  estate,  would  be  this :  Do  you  mean  it  to  be 
revocable  or  irrevocable  ?  This  question  seems  never  to  have  been  asked,  it  is  not 
alleged  by  Mr.  Williams  that  he  ever  asked  that  question.  It  is  inconsistent  with  the 
whole  of  the  evidence  that  anv  such  question  should  have  been  asked.  It  was,  in  my 
opinion,  the  duty  of  Mr.  Williams  to  have  satisfied  himself  on  this  point.  It  was 
also,  ill  my  opinion,  his  duty  to  explain  to  him  the  effect  of  his  life-estate  being 
impeachable  of  waste,  of  the  absence  of  any  leasing  power  and  of  the  absolute 
covenants  for  title.  But  the  most  serious  omission  is  still  to  be  noticed.  When,  on 
the  execution  of  the  deed,  the  settlor  stated  that  he  did  not  intend  to  settle  the  estate 
irrevocably,  was  it  not  the  duty  of  Mr.  Williams  (for  I  am  satisfied  he  was  present 
on  the  occasion)  to  have  asked  the  settlor  in  what  way  he  intended  the  deed  should 
be  revocable?  Should  he  [462]  not  have  informed  him  that  the  omission  of  those  two 
letters  left  it  extremely  doubtful  whether  the  deed  would  be  revocable  or  not ;  and 
that,  at  least,  it  would  require  a  suit  in  the  Court  of  Chancery  to  reform  the  deed 
to  make  it  conformable  to  his  wishes  ;  that  all  the  grantees  of  his  bounty  must  be 
parties  to  such  a  suit ;  that  the  costs  of  it  would  fall  on  him,  and  that  a  question 
would  arise  as  to  the  nature  and  extent  of  the  power  of  revocation  to  be  reserved  in 
the  deed.  Nothing  of  this  was  done,  but  the  deed  was  allowed  to  remain  in  its  altered 
state,  merely  omitting  two  letters. 

I  regret  to  state  that  the  omission  on  the  part  of  Mr.  Williams  to  perform  the 
duty  incumbent  on  him,  as  the  solicitor  of  the  settlor,  does  not  appear  to  me  to  rest 
there,  as  I  shall  have  occasion  to  observe,  when  I  come  to  the  consideration  of  what 
occurred  during  the  preparation  of  the  will  of  the  settlor  in  18.38. 

But  I  proceed  further  with  the  consideration  of  the  deed,  as  it  stands  with  the 
altered  recital.  The  Defendants'  counsel  .say  they  arc  willing  to  have  the  deed 
treated  as  a  revocable  deed  ;  that  is,  as  if  an  express  power  of  revocation  had  been 
introduced  into  the  deed,  enabling  Mr.  Nanney,  the  settlor,  to  alter  this  deed  by 
another  deed  or  by  his  last  will  and  testament,  and  they  say  that  the  case  cannot  be 
put  higher  or  more  favourably  to  the  Plaintiff  than  this.  It  so  happens  that  the  last 
will  of  the  testator  does  not  refer  to  the  execution  of  all  powers  in  that  behalf 
enabling  him,  which,  as  one  of  the  counsel  for  the  Defendants  very  properly  said,  was 
the  usual  form  adopted  by  conveyancers  in  all  well-drawn  wills,  in  order  to  meet  all 
possible  questions  ;  and  it  has  lately  been  decided  that  the  late  Statute  of  Wills  does 
not  make  a  will  operative  as  an  execution  [463]  of  a  mere  power  of  revocation. 
{Pom/ret  v.  Periinfi,  18  Beav.  618,  and  5  De  G.  M.  &  G.  775.)  The  result,  therefore, 
is  that  the  admission  of  the  Defendants  to  have  the  deed  treated  as  if  such  a  power 
of  revocation  had  been  inserted  amounts  to  nothing  more  than  this — an  admission  to 
have  a  power  of  revocation  introduced  into  the  deed,  giving  eftect  to  every  species  of 
revocation,  except  that  which  the  testator  has  adopted. 

Foreseeing  this  question  earl}'  in  the  argument,  after  I  had  collected  the  facts  of 
the  case,  I  suggested  to  the  counsel  for  the  Defendants,  whether  the  proper  form  of 
altering  this  deed,  in  order  to  make  it  completely  revocaljle,  and  to  give  the  settlor  a 
complete  power  over  the  subject-matter,  would  not  have  been  to  have  introduced,  in 
the  first  place,  a  general  power  to  the  settlor  to  dispose  of  the  estate  by  deed  or  will, 
and  in  default  of  such  disposition  to  introduce  the  subsequent  limitations.  If  this  had 
been  done,  it  would  have  made  the  deed  what  Mr.  Searle  states  he  considered  it  to  be, 
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namely,  no  more  binding  on  Mr.  Nanney  than  a  will  would  have  been.  Assuming  it 
had  been  the  intention  of  Mr.  Nanney  to  make  a  revocable  instrument,  how  can  I 
ascertain  to  what  extent  or  in  what  manner  he  meant  it  to  be  revocable  1  Mr.  Nanney 
gave  his  instructions  to  Mr.  Searle,  who  read  the  draft  over  to  him  and  made  the 
alterations  in  the  deed,  at  the  time  of  the  execution,  and  who  considered  the  altera- 
tions wholly  immaterial.  Mr.  Searle  considered,  and  seems  now  to  consider,  that  if 
the  word  had  stood  "  irrevocable,"  it  would  not  have  been  any  more  binding  on  Mr. 
Narmey  than  if  the  word  had  stood  "  revocable  "  in  the  deed,  which  he  treated  as 
equivalent  to  a  will,  and  as  being  no  more  binding  on  the  settlor  than  a  will.  Did 
Mr.  Nanney  himself  treat  it  in  any  other  way ' 

It  is  suggested  that  the  testator  had  much  legal  ex-[464]-penonce  from  his  having 
been  much  engaged  in  litigation  ;  but  can  he  be  supposed  to  have  known  more  than 
Mr.  Searle,  whose  profession  was  the  law  ?  If,  when  he  gave  his  instructions,  he 
intended  that  the  deed  should  be  no  more  binding  on  him  than  a  will,  and  such  had 
been  his  instructions,  then  Mr.  Searle  thought  he  had  accomplished  that  object  by  the 
deed  in  question,  and  I  think  the  settlor  thought  so  too. 

The  expressions  which  the  testator  used  to  Mr.  Williams,  after  the  deed  was 
executed,  "that  he  had  done  handsomely  by  him,"  and  his  statement  at  Chester, 
"that  he  had  provided  for  the  two  sons  of  Mr.  Robert  Chambre  Vaughan,"  do  not 
appear  to  me  to  be  inconsistent  with  this  view,  for  the  evidence  shews  that  the  settlor 
was  constantly  making  the  same  observations  to  persons  to  whom  he  had  given 
remote  interests  under  his  previous  wills. 

Nor  does  the  subsequent  conduct  of  the  testator  disagree  with  this  view  of  the 
case.  In  the  first  place,  in  April  1836,  when  he  had  a  wife  and  two  children  living, 
he  made  a  will  giving  all  his  property  to  them,  and  I  believe  he  thought  that  the 
Yspytty  estate  would  pass  by  the  will. 

But,  besides  this,  there  are  two  passages  in  the  evidence  which  are,  to  my  mind, 
still  more  conclusive  that  this  was  the  view  which  the  testator  took  of  the  case.  One 
is  the  conversation  which  he  had  with  Sir  Wra.  AVynn,  who  says,  "  My  brother  was 
then  living  at  Belmont,  in  North  Wales.  I  had,  previous  to  the  execution  of  the 
deed,  conversations  with  my  brother  about  Yspytty  and  other  property,  and  he 
assured  me,  generally,  that  he  had  secured  to  me  a  reversionary  interest  in  the 
Yspytty  propert}',  if  he  had  no  children."  I  omit  [465]  one  sentence  of  no  moment. 
"  These  conversations  were  had  at  various  times,  but  he  positively  stated  that  the 
estate  was  given  to  me  for  life,  subject  to  his  own  life  interest  and  if  he  had  no 
children,  and  he  stated,  generally,  that  Mr.  Williams  should  have  an  interest  in 
reversion.  I  cannot  fix  a  date  for  the  first  of  these  conversations,  or  any  of  them  ;  I 
was  in  the  habit  of  seeing  my  brother  very  frequently.  I  cannot  say  whether  any  of 
these  conversations  took  place  after  my  brother's  second  marriage,  or  whether  before 
or  after  his  children,  or  any  of  them,  were  born.  I  cannot  positively  say  whether  he 
spoke  to  me  of  the  settlement  of  the  Yspytty  property  before  I  met  him  in  London  in 
November  1832,  but  he  expressed  that  feeling  generally  as  to  all  his  property,  and 
particularly  as  to  the  Yspytty  property.  The  feeling  which  he  expressed  was  that  I 
was  to  have  an  interest  in  it  after  his  death,  in  the  way  in  which  I  have  already 
stated."  Later  in  his  evidence  he  says  this :  "  My  brother  more  than  once  told  me 
that  I  was  to  have  the  Yspytty  property  if  he  had  no  children.  lie  repeatedly  said  I 
have  a  great  regard  for  you,  and  will  do  you  all  the  good  I  can,  but  you  cannot 
expect  me  to  place  j'ou  before  my  own  family."  I  said,  "  t^od  forbid  I  should.  I 
believe  them  to  be  your  own  children  ;  and  so  far  from  interfering  between  you  and 
them,  I  should  be  glad  to  befriend  them." 

It  is  properly  observed  that  the  words,  "your  own  children,"  fix  this  conversation 
to  have  occurred  some  time  in  the  interval  of  time  that  elapsed  between  the  12th  of 
November  1S35  and  the  29th  of  June  183C,  the  birth  and  death  of  the  youngest 
daughter.  At  this  time,  therefore,  Mr.  Nanney  thought  that  Sir  Wm.  Wynn's 
interest  in  the  Yspytty  estate  was  subject  to  the  interest  wiiich  he  had  given  to  his 
children  by  his  will  of  the  I'Jth  of  December  1835.  It  is  the  case  of  [466]  the 
Defendants  that  the  testator  remembered  this  deed  of  the  ()th  of  November  1832.  If 
he  did,  this  conversation  had  no  meaning,  except  by  reference  to  his  belief  that  the 
provisions  of  the  deed  were  superseded  by  a  will  disposing  of  all  his  property.     This 
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is  made  still  more  pointed  by  the  evidence  of  Mr.  Williams,  with  reference  to  his  last 
will,  namely,  that  of  January  1838,  and  the  fact  thns  established,  both  by  parol  and 
written  evidence,  and  not  disputed,  that  the  testator  had,  in  January  1838,  resolved 
(to  use  Mr.  Williams's  expression  in  his  cross-examination)  that  Mr.  Vaughan  (that  is 
Mr.  Ivoliert  Chambre  Vaughan)  shouki  not  get  a  farthing  from  him,  and  he  directed 
Mr.  Williams  to  secure  this  object.  Two  of  the  letters  written  by  the  testator  are 
very  pointed  on  this  subject.  One  of  them,  dated  the  13th  of  November  1837,  is 
thus:  "It  is  necessary  to  have  a  seal  to  my  will.  Do  be  very  cautious  in  cutting 
\'aughan  entirely  out  of  my  will  for  ever  and  effectually."  He  subseiiuently  uses  a 
violent  expression  against  ^Ir.  Yaughan  in  a  letter  to  Mr.  Williams  of  the  29th  of 
November  1837. 

Now,  a  pecuniary  benefit  to  a  man's  son  is  undoubtedly  a  benefit  to  the  father 
himself.  Is  it  conceivable  that,  after  those  letters,  he  should  have  intended  a  pro- 
vision to  remain  which  settled  the  Yspytty  estate  on  the  second  son  of  Mr.  Kobcrt 
Chambre  Vaughan  for  life,  with  remainder  to  his  issue  in  tail  male  ]  If  he  could  have 
revoked  the  limitation  in  the  deed  of  the  6th  of  November  1832,  would  he  not  have 
done  so  !  I  think  it  is  impossible  to  doubt  it.  In  my  mind  it  is  equally  impossible  to 
doul)l  that  he  believed  he  had  done  so,  by  taking  care  that,  in  a  will  disposing  of  the 
whole  of  his  property,  Mr.  Vaughan  and  his  issue  were  wholly  excluded.  This, 
therefore,  strongly  confirms  the  view  I  have  already  derived  from  the  conduct  of  the 
testator  [467]  after  the  date  of  the  execution  of  the  deed,  from  the  evidence  of  Mr. 
Searle,  and  from  the  evidence  of  Sir  Wm.  Wynii. 

It  was  also  justly  observed  by  one  of  the  counsel  of  the  Defendants,  that  the 
testator  was  constantly,  in  the  same  letters  from  him  to  Mr.  William.s,  mentioning 
the  Yspytty  estate  and  his  will,  and  he  inferred  from  thence  (and  I  am  willing  to 
admit  the  inference)  that  Mr.  Nanney  remembered  the  deed  of  November  1832.  But 
if  so,  I  also  infer  that  he  thought  that  his  will  would  supersede  the  provisions  of 
that  deed. 

Now  I  revert  to  the  topic  I  before  enlarged  on,  whether  Mr.  Williams  did  not 
also,  on  the  preparation  of  the  testator's  will,  omit  to  perform  a  duty  which  it  was 
incumbent  on  him  as  the  solicitor  of  the  testator  to  perform. 

The  testator  employed  him  to  prepare  his  will,  and  he  admits  that  he  never  asked 
him  whether  he  intended  thereby  to  revoke  the  deed  of  1832.  To  treat  that  deed 
as  irrevocable,  after  what  had  passed  at  the  execution  of  it  and  the  alteration  then 
made,  was  manifestly  impossible  ;  and  the  Defendants'  counsel  have  not  been  able 
so  to  contend.  Assuming  it  to  have  been  revocable,  was  it  revocable  by  deed  only, 
or  by  will  and  deed  ?  It  is  impossible,  on  any  expressed  or  implied  intention  of  the 
testator,  to  support  the  contention  that  it  was  to  be  revocable  by  deed  oidy.  But, 
assuming  that  the  deed  is  to  be  regarded  (as  suggested  by  the  Defendants'  counsel) 
as  containing  a  power  of  revocation  by  deed  or  will,  what  was  the  duty  of  Mr. 
AVilliams  on  that  occasion  1  Was  it  not  his  duty  to  ask  the  testatoi'  if  he  meant  to 
exercise  that  power  of  revocation  I  If  the  power  had  been  expressed  in  the  deed,  it 
is  admitted  by  Mr.  [468]  Lloyd  to  have  been  his  duty.  Was  it  not  also  his  duty 
because  it  was  implied  -.  My  conviction  is  that  if  the  testator  had  been  asked  that 
question,  the  deed  would  have  been  revoked,  and  this  suit  would  never  have  been 
rendered  necessary.  This  omission  on  the  part  of  Mr.  Williams  is  the  more  grave, 
because  the  testator  had  desired  him  to  take  care  that  Mr.  Vaughan  should  not  get 
a  farthing  from  him.  Was  it  not  then  the  obvious  duty  of  Mr.  Williams  to  say,  "  L)o 
you  remember  that  the  Yspytty  estate  is  so  settled  that  thereby  Mr.  Vaughan 's  second 
son  is  probably  provided  for,  and  do  you  wish  this  to  continue?"  Do  you  wish  this 
provision,  which,  if  it  should  take  effect,  would  be  undoubtedly,  though  indirectly, 
a  great  benefit  to  Mr.  Vaughan  himself,  to  continue  ? 

The  result  which  I  have  come  to  on  this  part  of  the  case  is,  that  Mr.  Nannev 
believed  that  (notwithstanding  the  deed  of  1832)  his  will  would  operate  to  dispose 
of  the  Yspytty  estate,  and  that  Mr.  Williams  avoided  doing  anything  or  saying  any- 
thing which  could  by  possibility  destroy  or  diminish  that  belief. 

I  think  it  unnecessary  to  refer,  in  detail,  to  the  other  evidence,  as  to  the  belief  of 
the  testator  that  his  son  would  inherit  the  Yspytty  estate.  Even  if  the  exceptions 
which  have  been  taken  to  the  evidence  of  one  or  two  of  the  witnesses  be  admitted,  in 
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which  however  I  do  not  express  any  concurrence,  still  it  is  to  be  observed  there  are 
no  less  than  seven  witnesses,  who  all,  more  or  less,  depose  to  facts  tending  strongly 
to  shew  the  belief  of  the  testator,  that  after  his  death  his  only  son  would  inherit  the 
Yspytty  estate,  which  adjoined  and  was  intermingled  with  the  hereditary  property, 
which,  it  is  admitted,  he  intended  to  leave  him. 

[469]  My  opinion  therefore  is,  that  the  testator,  when  he  gave  instructions  for 
the  deed  of  the  Gth  of  November  1832,  intended  it  to  be  revocable  b}'  any  will  which 
he  should  make  disposing  of  the  whole  of  his  property  :  that  he  believed  that  the 
deed  which  he  had  executed  did  not  prevent  him  so  doing  :  that  he  was  confirmed  in 
that  belief  when  he  executed  it  ;  that  he  was  confirmed  in  that  belief  when  he 
executed  his  last  will  and  his  final  testamentary  disposition  in  1838,  and  further,  that 
he  acted  on  that  belief  throughout  the  whole  of  that  period  of  his  life  which  elapsed 
after  he  had  executed  the  deed  in  question. 

This  being  my  conviction,  I  am  bound  to  act  upon  it,  and  to  declare  that  the  deed 
of  the  6th  of  November  1832  is  operative  no  further  than  he  intended.  The  conse- 
quence is  that  I  cannot  declare  the  deed  to  be  void,  because  I  think  that  the  testator 
intended  it  to  be  operative  if  he  made  no  other  disposition  of  his  property,  and  I 
should  have  acted  upon  it  if  he  had  died  intestate.  But  I  shall  declare  that  in  the 
events  which  have  happened,  the  deed  of  the  Gth  of  November  1832  was  not  operative 
after  the  death  of  the  testator,  and  that  the  Yspytty  estate  passed  by  and  was  subject 
to  the  trusts  of  his  last  will  and  testament,  which  purported  to  dispose  of  the  whole 
of  his  property. 

Having  made  this  declaration,  the  next  question  is,  as  to  the  consequential  relief, 
and,  in  my  opinion,  Sir  Wm.  Wynn,  in  his  life,  and  his  estate  since  his  decease,  was 
and  is  bound  to  account  for  the  rents  and  profits  received  by  him,  making  all  just 
allowances,  from  the  testator's  death.  It  is  true  that  in  ca.ses  of  adverse  possession 
without  notice,  the  account  would  not  be  carried  back  beyond  the  filing  of  the  bill, 
or  six  years  ;  but  this  is  the  case  of  an  infant,  and  Sir  Wm.  [470]  Wynn  was,  in  my 
opinion,  the  bailiff  for  the  infant,  and  is  bound  to  account  for  the  rents  as  such.  He 
bail  also,  by  his  own  admission,  distinct  notice  that  the  testator  considered  that  Sir 
M'm.  Wynn's  interest  in  the  property  was  suliject  to  the  interest  of  the  testator's  son. 
He  knew  that  the  deed  was  revocable,  and,  if  I  am  right,  he  ought  to  have  known 
that  it  was  superseded  by  the  will.  I  consider  that  the  case  is  governed  by  the  case 
of  Ilicks  V.  SalliU  (3  De  G.  Mac.  &  G.  782).  Assuming  I  am  right  in  the  conclusion 
I  have  already  come  to.  Sir  Wm.  Wyini's  legal  personal  representative  must  therefore 
either  admit  assets  or  submit  to  account.  The  Plaintift'  must  be  put  into  possession 
of  the  estate.  The  suit  has  been  occasioned  by  Mr.  Williams,  and  he  must  pay  the 
riaintiff's  costs,  but  I  cainiot  give  the  other  Defendants  their  costs,  as  I  should  have 
done  if  they  had  disclaimed  :  they  claimed  the  benefit  of  the  deed,  and  they  must  be 
treated  accordingly. 

There  will  be  no  further  proceedings  in  the  suit,  except  for  the  purpose  of  taking 
the  account  of  the  rents  against  Sir  Wra.  Wynn's  estate  from  the  death  of  the  testator 
up  to  his  own  death,  and  after  Sir  William's  death  against  Mr.  Williams. 

[471]    III  i-i'  The  Electric  Telegraph  of  Ireland.    May  31,  1856. 

A  telegraph  company  obtained  an  Act  of  Incorporation.  It  laid  down  about  400  miles 
of  wires,  but  had  spent  the  whole  subscribed  capital  of  £26,000  and  £16,000 
beyond,  and  judgments  to  the  extent  of  £1800  had  been  entered  up  against  the 
company.  On  the  petition  of  a  shareholder  it  was  ordered  to  be  wound  up,  though 
opposed  by  a  director  on  behalf  of  the  holders  of  one-eighth  of  the  shares,  who 
objected  that  the  Act  of  rarliament  would  thereby  become  void,  and  stated  that 
the  materials  would  sell  for  very  little,  that  the  works  might  be  completed  for  a 
small  sum,  and  that  there  was  some  prospect  of  obtaining  further  ])ecuniary 
assistance.  The  Court  considei'ing  that,  under  the  circumstiinces,  the  Petitioner 
ought  not  to  be  compelled  to  go  on  with  an  undertaking,  which  might  possibly 
double  his  present  liability. 

This  company  was  formed  in  January  1852,  was  provisionally  registered  in  July, 
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and  the  deed  of  settlement  was  dated  the  12th  of  July  1852.  Its  object  was  to 
convey  messages  by  electricity  from  Dumfries,  in  Scotland,  to  Portpatrick,  and  thence, 
by  a  submarine  telegraph,  to  Donaghadee,  in  Ireland,  and  thence  to  Uelfast,  Dublin 
and  other  places  in  Ireland.     The  capital  was  divided  into  40,000  shares  of  £1  each. 

On  the  4th  of  August  1853  an  Act  of  Parliament  passed  which  incorporated  the 
company,  and  ga\e  them  vai'ious  powers,  and,  amongst  them,  power  to  boiTow  X8000, 
but  which  power  had  not  come  into  operation. 

The  company  proceeded  to  eft'ect  the  undertaking,  and  had  laid  down  about  400 
miles  of  wires,  at  an  expense  of  £30,000  ;  but  it  fell  into  difticulty.  It  appeared, 
from  a  report  of  the  company  made  in  February  1850,  that  they  had  laid  down  19G 
miles  of  double  wires  ;  that  they  had  expended  £42,815,  which,  after  deducting  the 
paid  capital  of  £26,255,  left  a  deficiency  of  £16,560,  and  they  had  opened  a  portion 
of  their  line  in  Ireland. 

[472]  On  the  23d  of  April  1850  a  circular  was  sent  to  the  shareholders,  which 
was  as  follows  : — "The  committee,  appointed  at  a  general  meeting  of  the  shareholders 
of  this  company  to  investigate  its  affairs,  beg  to  call  your  earnest  attention  to  the 
annexed  balance-sheet,  shewing  liabilities  to  the  extent  of  £19,000,  and  for  the  whole 
of  which  you  are  individually  liable,  and  to  state  that  unless  you,  in  connexion  with 
the  other  shareholders,  immediately  come  forward  to  its  assistance,  the  company  must 
be  wound  up  in  the  Court  of  Chancery  at  a  very  great  expense,  making  j'our  position 
still  worse,  and  not  in  any  way  diminishing  your  present  UnlnUties."  It  then  requested 
the  shareholders'  attendance  at  a  meeting  on  the  7th  of  May,  "  to  devise  the  best 
means  of  proceeding." 

The  meeting  was  attended  by  fifteen  out  of  seventy  of  the  shareholders,  and  a 
resolution  was  come  to  (the  accuracy  of  the  result  of  which  was  however  disputed), 
that  the  company  should  be  wound  up. 

It  appeared,  also,  that  judgments  had  been  obtained  against  the  company  to  the 
extent  of  £1845,  and  that  there  were  13,000  shares  undisposed  of. 

This  petition  was  presented  by  an  individual  shareholder,  for  an  order  to  wind  up 
the  company.  It  was  opposed  bj-  a  director  representing  one-eighth  of  the  shares 
He  stated  that  the  creditors  of  the  company  were  willing  to  reduce  their  debt  to 
£12,000  if  the  company  should  be  carried  on,  and  that  he  believed  that  if  the  company 
should  be  wound  up,  their  Act  of  Parliament  would  become  void,  by  rea.son  of  the 
said  company  being  dissolved.  That  the  wires  laid  down  could  not  be  taken  up  from 
vuiderground,  and  that  if  they  could,  thev  would  only  fetch  the  value  of  the  materials, 
[473]  and  would  not  realize  more  than  £3000.  But  that  if  the  company  should  not 
be  wound  up,  and  the  present  works  completed  (which  he  was  advised  could  be  done 
and  put  into  etlective  working  order  for  £300),  the  property  of  the  company  would 
immediately  thereupon  become  valuable,  and,  in  his  judgment  and  estimation,  ought 
then  to  fetch,  if  sold,  in  conjunction  with  the  Act  of  Parliament,  and  stations  and 
furniture,  upwards  of  £30,000. 

And  he  said  that  he  had  been  informed  by  a  large  shareholder  of  the  company, 
and  verily  believed  the  same  to  be  true,  that  there  was  a  great  probability  of  two 
gentlemen  of  capital  presenting  themselves  to  the  shareholders,  at  the  general  meeting 
in  July  next,  for  election  to  the  direction  of  the  company,  and  that  in  the  event  of 
their  being  elected,  would  advance  to  or  bring  into  the  company  £12,000,  which 
amount  would  be  sufficient  to  liquidate  the  liabilities  of  the  company. 

Mr.  Selwyn  and  Mr.  Humphry,  in  support  of  the  petition. 

Mr.  E.  Palmer  and  Mr.  Greene,  conird. 

The  Ma.ster  of  the  Rolls  [Sir  John  Komilly].  I  am  of  opinion  that  an  order 
must  be  made  in  this  case  to  wind  up  the  company.  The  state  of  the  case  is  such 
that  upon  the  admitted  facts  a  clear  case  has  arisen  for  winding  up  the  company.  It 
is  not  going  on  ;  it  has  not  only  spent  all  the  subscribers'  capital,  but  it  has  also 
incurred  debts  to  the  amount  of  £10,560.  Judgments  have  been  recovered  against 
the  company,  and  the  directors  themselves  have  sent  a  circular  stating,  very  properly, 
to  all  the  shareholders,  that  they  are  [474]  individually  liable  for  the  whole  of  this 
amount,  and  that  it  is  absolutely  necessary  that  some  steps  should  be  taken  for  the 
purpose  of  extricating  the  company  from  the  embarrassment  in  which  it  is  placed. 
Then  one  of  two  courses  only  can  be  taken,  either  the  company  may  be  wound  up,  or 
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some  expedient  may  be  adopted  for  the  purpose  of  carrying  it  on.  If  the  company 
is  to  be  wound  up,  then  there  are  the  various  modes  to  be  considered  in  which  the 
property  of  the  company  may  be  most  beneficially  dealt  with.  It  is  justly  observed 
by  Mr.  li.  Palmer  that,  except  so  far  as  the  provisions  of  the  Act  of  Parliament  them- 
selves allow,  the  company  cannot  transfer  the  benefit  of  their  Act  to  any  other 
company,  and  that,  con.sequently,  in  winding  up  the  affairs  of  the  company,  and  in 
disposing  of  the  property  in  the  most  beneficial  manner,  they  can  only  accomplish 
that  either  by  obtaining  a  fresh  Act  of  Parliament,  or  so  far  as  the  powers  of  the 
present  Act  will  allow,  by  enabling  the  property  to  be  disposed  of  to  other  persons. 

It  would  certainly  seem  to  be  much  more  profitable  to  dispose  of  the  property  to 
some  company  of  persons,  having  powers  under  an  Act  of  Parliament  to  enable  them 
to  carry  it  on,  than  to  wind  it  up.  Whether  under  the  existing  or  under  another  Act 
of  Parliament,  if  they  should  think  fit  to  apply  for  one,  which  would  enable  the 
money  of  the  company,  already  expended,  and  the  works  already  eff'ected,  to  be  made 
available  for  the  purpose  of  a  new  company,  which  would  probably  be  more  beneficial 
than  selling  the  raw  material,  in  the  shape  of  copper  or  gutta  percha,  will  be  a  matter 
for  serious  consideration  in  Chambers,  and  is  one  which  this  Court  would  certainly 
view  in  the  most  favourable  manner,  and  give  every  facility  for  carrying  into  eft'ect. 
I  cannot  but  think  that  when  Parliament  finds  that  a  great  [475]  portion  of  the 
works  is  already  completed,  it  would  be  more  likely  to  pass  another  Act  than  it  would 
if  nothing  has  been  done  towards  that  purpose,  and  that  it  is  more  likely  that  persons 
will  be  found  to  advance  their  money  for  the  purpose  of  obtaining  the  benefit  of  what 
has  been  already  done,  than  to  join  a  company  by  which,  besides  advancing  their 
money,  they  would  adopt  the  liabilities  already  existing. 

The  Respondent  proposes  not  to  wind  up,  but  to  carry  on  the  company  ;  and  he 
suggests  that,  if  this  petition  were  allowed  to  stand  over  to  the  latter  end  of  July, 
some  gentlemen  could  be  brought  forward  who  would  advance  money,  by  means  of 
which  the  shares  of  the  company  would  be  taken,  the  powers  of  the  Act  put  in  opera- 
tion, the  existing  creditors  would  reduce  their  debts,  and  the  whole  affairs  of  the 
company  placed  in  a  more  favourable  position.  I  am  disposed  upon  his  affidavit  to 
think  that  he  takes  too  sanguine  a  view,  and  if  I  were  myself  a  shareholder  I  should 
not  think  it  likely  to  be  realized,  but  I  will  assume  the  whole  of  what  he  states  to  be 
true,  and  then  I  have  to  consider  this  ;  has  this  Couit  any  power  or  discretion  to  take 
that  course  f  This  Court  has  a  discretion  as  to  the  mode  of  winding  up,  it  has  a 
discretion  no  doubt  as  to  refusing  to  wind  up,  but  has  it  a  discretion,  when  there  is 
an  existing  case  for  winding  up,  to  allow  the  matter  to  stand  over,  in  order  that  it  be 
ascertained  whether  the  company  can  be  carried  on  by  the  advance  of  fresh  mone\'  1 
I  entertain  ver}'  considerable  doubts  upon  the  subject,  where  a  case  is  presented  in 
which,  under  the  ordinary  construction  of  the  Act  of  Pailiament,  and  according  to 
the  decisions  which  already  exist,  the  Petitioner  is  entitled  to  an  order  for  winding 
up.  If  it  were  otherwise,  there  might  arise  very  serious  consequetices.  Suppose  this 
Court  were  to  allow  the  petition  to  stand  [476]  over  till  July,  for  the  purpose  of  seeing 
whether  some  gentlemen  could  be  foinid  to  advance  money  to  carry  on  the  company, 
the  Petitioner  in  the  meanwhile  would  have  no  means  of  getting  out  of  the  company, 
and  must  still  remain  a  shareholder,  for  the  shares  are  clearly  unsaleable  in  the 
market. 

Again,  suppose  the  company  were  carried  on  for  a  year,  and  that  it  turned  out 
a  complete  failure  and  the  liabilities  were  doubled,  the  Court  would  then  feel  itself 
in  a  very  embarra.ssing  condition,  having  doubled  the  liabilities  of  the  Petitioner, 
when,  according  to  the  existing  decisions  upon  the  construction  of  the  Act  of  Parlia- 
ment, he  was  entitled  to  an  order  for  winding  it  up  at  an  earlier  time.  Without 
expressing  any  opinion  whether  circumstances  might  not  arise  which  could  render 
such  a  course  desirable  and  beneficial,  I  need  only  say  that  that  case  has  certainly 
not  arisen  here,  and  I  am  of  o])inion  that  the  Petitioner  is  entitled  to  the  winding  up 
order.  The  matter  will  be  l)efore  me  in  Chaml)ers,  and  I  will  then  afford  every  facility 
for  disposing  of  the  pro])erty  of  the  com|);iny.  Consi<lering  the  view  which  the 
Respondent  entertains,  I  think  that  it  is  possible  that  some  gentlemen  may  be  got  to 
advance  money  and  take  up  and  carry  on  the  concern  themselves.  If  that  be  done, 
the  affairs  of  the  concern  may  be  wound  up  with  very  little  loss  to  the    existing 
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shareholders,  and  the  Respondent  and  all  those  who  concur  with  him  may  then  unite 
with  the  fresh  company  in  furnishing  a  capital  for  carrying  on  the  concern. 

[477]     Hayford  v.  Criddlk.    Jime  26,  27,  29,  1855. 

[See  In  re  Beyfus  &  Masters's  Cmtrad,  1888,  39  Ch.  D.  115.] 

On  the  purchase  of  an  under-lease,  it  is  not  a  valid  objection  to  the  title  that  the 
under-lease  may  become  forfeited  by  the  non-performance  of  the  covenants  in  the 
original  lease. 

In  1853  the  Defendant  contracted  to  purchase  a  leasehold  house  from  the  Plaintiff, 
and  in  1854  a  decree  was  made  for  specific  performance.  In  Chambers  questions 
arose,  whether,  under  the  following  circumstances,  the  Plaintiff  could  make  a  good 
title,  and  the  matter  was  referred  into  Court. 

The  state  of  the  title  was  as  follows  : — The  property  was  demised  by  an  indenture 
of  the  127th  September  1845  to  Elizabeth  Lothian  for  seventy-six  years,  at  a  pepper- 
corn rent.  The  lease  contained  a  covenant  to  insure,  and  a  proviso  for  re-entry. 
Elizabeth  Lothian,  on  the  1st  of  October  1845,  sub-demised  it  to  William  Carter, 
reserving  a  reversion  of  ten  days  of  the  term. 

Carter,  on  the  3d  of  March  1846,  mortgaged  the  under-lease  to  the  Plaintiff,  by  a 
sub-lease  reserving  six  days,  with  a  power  of  sale.  The  Plaintiti  sold  the  property  to 
the  Defendant  under  the  power,  and  the  principal  questions  were,  hrst,  whether  the 
Plaintiff  had  contracted  to  sell  the  under-lease  vested  in  Carter,  or  the  under-lease 
vested  in  himself.  Secondly,  whether,  assuming  the  contract  to  be  to  sell  the  Plain- 
tiff's own  interest,  the  liabilities  to  forfeiture,  by  breaches  of  the  covenants  contained 
in  the  original  lease  and  in  the  first  sub-lease,  did  not  invalidate  the  title. 

Mr.  R.  Palmer  and  Mr.  Tcnnant,  for  the  purchaser.  The  Plaintiff  contracted  to 
sell  a  lease,  but  he  now  [478]  proposes  to  convey  an  under-lease  of  an  under-lease.  It 
is  now  clearly  settled  that  a  contract  to  sell  a  lease  is  not  satisfied  by  the  conveyance 
of  an  under-lease  ;  Madeky  v.  Booth  (2  De  G.  &  Sm.  718)  ;  Daiiinfiton  v.  Hamilton  {Kay, 
550).  The  breaches  of  the  covenants  to  insure,  &c.,  by  Lothian  would  cause  a  for- 
feiture of  the  interest  purchased,  and  this  is  fatal  to  the  validity  of  the  title  ;  Boe  d. 
MuMm  V.  (Jkidwin  (6  Q.  B.  953) ;  Logan  v.  Hull  (4  C.  B.  598,  613,  624). 

Mr.  Roupell  and  Mr.  Speed,  for  the  Plaintiff.  The  purchaser  contracted  to  pur- 
chase the  Plaintiff's  interest,  which  was  known  to  be  an  under-lease.  Secondly,  the 
question  now  raised  ought  to  have  been  disposed  of  at  the  hearing,  and  is  concluded 
by  the  decree.  At  all  events  the  purchaser  will  be  safe  if  he  performs  the  covenants 
in  the  original  lease  ;  Havens  v.  Middleton  (10  Hare,  641). 

The  purchaser  had  notice  of  the  lease  of  1845,  which  is  recited,  and  notice  of 
a  lease  is  notice  of  its  contents  ;  IValtir  v.  Maumle  (1  Jac.  &  W.  181)  ;  Hall  v.  Smith 
(14  Yes.  426);  and  he  is  bound  by  waiver  and  acquiescence  after  he  had  notice. 

They  also  cited  Burnell  v.  Brown  (1  Jac.  &  W.  172) ;  Fordyce  v.  Ford  (4  Bro.  C.  C. 
495);  Greenawayv.  Hart  {C.  P.  31  Jan.  1854). 

Mr.  Palmer,  in  reply,  referred  to  Lesturgeon  v.  Martin  (3  Myl.  &  K.  255),  as  to 
waiver. 

[479]  June  29.  The  M.v.ster  of  the  Rolls  [Sir  John  Romilly].  The  first  question 
is,  whether  the  Defendant  contracted  to  buy  the  under-lease  vested  in  Carter,  or  the 
under-lease  from  Carter  vested  in  the  Plaintiff,  and,  assuming  the  first  question  to  be 
decided  against  the  Defendant,  the  second  question  is,  whether  the  liability  to  forfeiture 
arising  from  the  breaches  of  the  covenant  contained  in  the  original  lease  entered  into 
by  the  original  lessee  to  the  first  lessor,  and  those  in  the  first  sub-lease,  does  not 
create  an  incapacity  to  give  a  good  title  to  the  under-lease  purchased  by  the  Defendant. 

If  the  first  question  be  decided  in  favour  of  the  Defendant,  it  settles  the  whole 
question.  A  contract  to  buy  a  lease  is  not  satisfied  by  the  assignment  of  an  under- 
lease, and  so  on  toti^s  qiioties. 

The  state  of  the  title  was  this  : — There  was  an  original  demise  by  Walter  to  Elizabeth 
Lothian  for  seventy-six  years.     She  demised  the  residue,  reserving  ten  days,  to  Carter, 
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who  sub-demises  it,  by  way  of  mortgage,  to  the  Plaintiff,  reserving  six  days.  This, 
therefore,  was  the  state  of  the  title  ;  there  were  three  leases,  a  lease  to  Elizabeth  Lothian, 
an  undei'-lease  to  Carter,  and  a  sub-lease  to  the  Plaintiff. 

The  first  question  is  this  :  Was  it  the  lease  to  Carter,  or  the  lease  to  the  Plaintiff, 
that  the  Defendant  contracted  to  buy  ?  [His  Honor  examined  the  evidence,  and  came 
to  the  conclusion  that  the  Defendant  understood  and  believed  that  he  was  buying  the 
under-lease  to  the  Plaintiff,  and  not  the  under-lease  to  Carter.]  Besides,  this  question 
ought  to  have  been  raised  at  the  hearing,  [480]  because  it  is  a  question  of  contract 
and  not  of  title,  for  the  Defendant  says,  I  contracted  to  buy  estate  A.,  but  you  offer 
to  convey  estate  B. 

The  ne.xt  question  is,  whether  the  liabilit}'  to  forfeiture  by  Elizabeth  Lothian  and 
Carter  does  not  prevent  the  Plaintiff  from  making  a  good  title.  This  objection,  if  it 
prevailed,  would  prevent  any  sale  of  an  under-lease,  unless  upon  special  conditions,  but 
from  this  I  differ.  The  province  of  a  special  condition  is,  to  make  known  to  the 
purchaser  that  he  will  not  get  that  which,  but  for  the  condition,  he  would  be  entitled 
to.  A  purchaser  must  take  subject  to  that  which  is  peculiar  to  and  necessarily  incident 
to  the  estate.  This  may  be  illustrated  thus  :  Where  a  contract  is  entered  into  to  sell 
a  freehold,  and  nothing  is  said  about  the  minerals,  if  the  purcha.ser  finds  that  the 
minerals  are  reserved,  the  title  is  bad,  and  he  cannot  be  compelled  to  take  it.  But  if, 
on  a  sale  of  copj'holds,  nothing  is  said  as  to  the  minerals,  can  a  purchaser  object  that 
the  title  is  bad  because  he  cannot  touch  the  minerals  except  with  the  consent  of  the 
lord?  Clearly  not.  So  it  is  here,  this  liability  is  incidental  to  every  under-lease.  The 
purchaser  must  have  known,  before  the  contract,  that  the  under-lease  was  liable  to  be 
defeated  by  a  breach  of  the  covenants  contained  in  the  original  lease. 

It  is  for  this  reason,  and  because  of  this  very  evil,  that  a  contract  to  assign  a  lease 
is  not  satisfied  by  granting  or  assigning  an  under-lease.  If  this  were  otherwise,  the 
only  difference  between  a  contract  for  an  under-lease  and  an  original  lease  would  lie  a 
question  of  title,  but  it  is  a  question  of  contract.  The  Court  says  you  ort'er  to  convey  a 
different  thing  from  that  which  you  conti'acted  to  sell. 

[481]  Here  the  purchaser  knew  of  this  objection  when  he  contracted  to  purchase. 

I  am,  therefore,  of  opinion,  that  this  objection  cannot  prevail,  and  that  the  Chief 
Clerk  has  come  to  a  right  conclusion  on  both  points. 


[481]     Anon.  v.  Anon.(I)     Jan.  8,  1856. 

[S.  C.  23  Beav.  273.     Overruled,  Pmiletf  Peerage  case  [1903],  A.  C.  395.] 

On  a  question  of  legitimacy,  it  appeared  that  the  child  had  been  born  three  months 
after  the  marriage.  It  was  suggested,  that  the  wife  had  not  seen  the  husband  until 
immediately  before  the  marriage  ;  and  that  at  the  period  of  conception  he  was 
mairied  to  another  person.  In  the  cro.s.s-exami nation  of  the  mother,  it  was  proposed 
to  ask  her — "  How  long  she  had  known  her  husliand  before  her  marriage."  This 
(piestion  was  objected  to,  but  the  Court  allowed  her  to  be  asked — "  When  did  you 
first  become  accjuainted  with  your  husband?"  and  she  having  answered  twelve 
months  before  her  marriage,  the  Court  would  not  permit  this  subject  to  be  further 
pursued. 

It  was  referred  to  Chambers  to  inquire  as  to  what  children  there  were  of  Matilda  P. 

It  appeared  that  she  had  mariied  Lee  H.  on  the  14th  of  October  1814,  and  had  a 

child  on  the  6th  of  January  1845,  about  three  months  after  the  marriage.     Lee  H. 

(1)  Dates. 

1843.  Aug.  or  Sep.  Matilda  .V.  first  met  Lee  H. 

1844.  Oct.  14.  She  married  Lee  H. 

1845.  Jan.  6.  Child  born. 
1S4G.  May.                Lee  H.  died. 

R.  v.— 38* 
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left  his  wife,  and  died  in  the  Morea  in  May  184G.  It  was  suggested  that  she  had 
never  seen  Lee  H.  until  immediate!}'  hefoie  her  marriage,  that  he  was  then  already 
married,  and  that,  therefore,  the  child  was  not  his. 

[482]  In  cross-examining  Matilda  P.,  on  her  affidavit  made  in  support  of  her  child's 
claim,  it  was  proposed  to  ask  her,  how  long  she  had  known  Lee  II.  before  her  marriage 
with  him.  This  question  was  objected  to,  on  the  ground  that  its  object  was  to 
bastardize  the  issue,  by  shewing  that  the  child  could  not  possibly  be  Lee  H.'s. 

Mr.  Shaptcr  and  Mr.  Ballantine.  There  is  no  presumption  of  law  that  the  child 
was  the  issue  of  Lee  H.,  unless  it  be  shewn  that  he  was  either  a  bachelor  or  widower 
during  such  a  period  before  the  marriage  that  he  might,  whilst  unmarried,  have 
Vjegotten  the  child. 

The  presumption  that  a  child,  begotten  before,  but  born  after  the  marriage  of  a 
woman,  is  the  issue  of  the  husband,  ari.ses  only  when  the  man  or  woman  were,  at  the 
time  of  conception,  capable  of  contractnig  marriage  ;  Butler's  Co.  Lit.  (pp.  244  b.,  n. 
2  ;  245  a.,  n.  1) ;  Doe  d.  IHrtwIiMc  v.  J'ardill  {o  Barn.  &  Cr.  439,  n.  ;  2  CI.  &  Fin.  571). 

The  rule  of  evidence  is  limited  to  this  :  that  a  married  couple  shall  not  be  admitted 
to  prove  that  they  have  had  no  connexion  after  marriage,  and  that  the  issue  born  in 
due  time  after  marriage  is  spurious;  Gootlriijld  v.  Moss  (Cowper,  591). 

If  there  could  be  no  access  by  a  husband,  or  a  person  capable  of  being  a  husband, 
the  wife  can  prove  paternity;  The  King  v.  The  Inhaliitnnts  of  Sowton  (3  Ad.  &  Ell.  180) ; 
The  King  v.  The  Inhahitanh  of  Ara  (II  Ii:ast,  132);  The  King  \.  Liiffe  (8  East,  193); 
Sparrow  v.  Harrison  (3  Curt.  16) ;  Leggr  v.  Edniowh  (25  Law  J.  N.  S.  (Ch.)  125). 

[483]  The  wife  having  filed  an  affidavit,  and  given  her  evidence,  is  a  competent 
witness  for  all  purposes.  She  cannot  give  partial  evidence ;  Hawkesicorth  v.  Showier 
(12  Mee.  &  Wels.  45). 

Mr.  Hawkins  and  Mr.  Stiffe,  in  support  of  the  objection,  cited  1  Roll.  Abr.  (tit. 
Bastard,  letter  B.  p.  358) ;  Reg.  v.  Garhett  (2  Car.  &  K.  474) ;  All. -Gen.  v.  Briant  (15 
Mee.  &  W.  169);  The  Queen  v.  CoUingwood  (12  Q.  B.  Rep.  681);  Rex  v.  Gilham  (1 
Mood.  Cr.  C.  186). 

The  Master  of  the  Rolls  [Sir  John  Romilly]  allowed  the  question  to  be  put, 
"  When  did  you  first  become  acquainted  with  Lee  H.  ? "  and  the  witness  having 
answered  in  August  or  September  1843,  he  would  not  allow  the  subject  to  be  further 
pursued. 

[483]    WooDBURN  r.  Grant.    July  3,  1856. 

A.  mortgaged  to  B.  his  reversionary  interest  in  a  sum  of  £3681  stock,  which  the 
deed  represented  as  standing  in  the  name  of  two  executors  of  a  testator  to  secure 
three  annuities.  A.  gave  notice  to  the  executors.  There  was  no  such  sum  standing 
in  the  name  of  the  executors,  but  there  was  one  sum  of  £2080  standing  in  the  name 
of  the  testator,  and  a  second  sum  of  £2451  in  the  name  of  one  of  the  executors, 
to  answer  the  annuities.  .A.  subsequent  incumbrancer  on  the  whole  fund  also  gave 
notice  to  the  executor.     Held,  that  A.'s  security  was  limited  to  £3681  stock. 

By  an  indenture,  dated  the  26th  day  of  November  1844,  and  made  between 
Theodore  Williams  of  the  one  part,  and  Messrs.  Woodburn  of  the  other  part,  after 
reciting  the  will  of  a  testator,  whereby  he  bequeathed  three  life  annuities  of  £16, 
£6  and  £20  to  three  annuitants,  and  the  residue  of  his  personal  and  mixed  estate  to 
Theodore  Williams,  and  that  he  had  appointed  Grant  and  Colville  executors  of  his 
will,  [484]  which  had  been  proved  bj'  Grant  alone  in  Jamaica,  and  that  for  the 
purpose  of  answering  the  three  annuities,  "a  sum  of  £3681,  2s.  4d.  £3  per  cent. 
Reduced  Bank  annuities  had  been  invested,  and  was  then  standing  in  the  names  of" 
Grant  and  Colville  in  the  bank  books,  it  was  witnessed  that  Theodore  Williams 
assigned  to  Messrs.  Woodburn,  "all  that  the  remainder  or  reversion  of  him  the  said 
Theodore  Williams  expectant  upon  the  decease  of  the"  three  annuitants,  "of  and  in 
all  that  the  said  sum  of  £3681,  2s.  4d.  £3  per  cent  Reduced  Bank  annuities  so 
invested  as  aforesaid,  and  the  dividends,"  subject,  nevertheless,  to  redemption  on 
payment  in  1847  of  £2000  and  interest. 
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On  the  7th  of  December  1844  notice  of  this  assignment  was  served  on  the 
executors  of  the  will  of  the  testator. 

Notwithstanding  the  statement  contained  in  the  mortgage,  it  afterwards  appeared, 
that  no  such  sum  as  £3681,  2s.  4d.  £3  per  cent  Reduced  annuities  had  ever 
been  standing  in  the  names  of  Grant  and  Colville,  but  that  there  were  standing  in 
the  bank  books  two  sums,  one  of  £2080,  lis.  lid.  Reduced  £3  per  cent,  annuities  in 
the  name  of  the  testator,  and  the  other  of  £2451,  IGs.  3d.  like  annuities  in  the  name 
of  (rrant  alone,  the  whole  of  the  dividends  of  which  two  sums  of  stock  were 
required  for,  and  applied  in,  the  payment  of  the  three  annuities.  Afterwards 
Theodore  Williams  charged  his  reversionary  interest  in  the  last-mentioned  Bank 
annuities,  by  way  of  security,  to  Porter  and  Watts,  who  gave  notice  in  1852.  There 
were  other  subsequent  charges  upon  these  Bank  annuities. 

Two  of  the  annuitants  had  died. 

The  bill  was  filed  by  the  representative  of  Messrs.  [485]  Woodburn,  for  an 
account  of  the  principal  and  interest  due  under  the  deed  of  November  1844,  and 
praying  that,  after  providing  for  the  surviving  annuity,  the  proceeds  of  the  two  sums 
of  stock  might  be  applied  in  paying  the  Plaintiff  the  amount  of  his  principal  and 
interest. 

A  motion  for  decree  was  now  made. 

Mr.  Cairns,  Mr.  Toller,  and  Mr.  Wiglesworth,  for  the  Plaintiff,  argued  that  upon 
the  principle  of  faha  deinmstratio  rum  nocct,  the  misdescription  of  the  stock  in  the 
Plaintiffs  security  was  unimportant;  Llctvi/lli/ii  v.  Earl  Jerseij  (11  Mee.  it  W.  183); 
as  there  was  a  manifest  intention  to  assign  the  reversionary  interest  in  the  whole 
fund  set  apart  to  satisfy  the  annuities.  That  the  assignment  having  been  followed 
by  notice  to  the  trustee,  the  Plaintiff  was  entitled  to  have  his  mortgage  upon  it 
satisfied  out  of  that  portion  of  the  fund  which  was  now  divisible,  in  consequence  of 
the  deaths  of  the  two  annuitants,  in  priority  to  the  claim  of  Watts  and  Porter,  the 
second  mortgagees. 

Mr.  li.  Palmer  and  Mr.  (irenside,  for  the  second  mortgagees,  contended,  first,  that 
it  was  not  a  mere  case  of  misdescription,  but  that,  upon  the  terms  of  the  instrument, 
the  sums  which  were  then,  and  at  the  date  of  the  Plaintitt's  mortgage,  subject  to  the 
trusts  of  the  will,  did  not  pass.  That  the  notice  could  not  carry  the  right  of  the 
Plaintiff  further  than  the  expressed  terms  of  their  security.  That  in  order  to  give 
effect  to  that  security,  as  against  the  second  mortgagees,  it  would  first  be  necessary 
to  reform  the  Plaintiff's  security,  which  seemed  to  have  been  based  upon  the  loose 
assertions  of  the  mortgagor,  the  truth  of  which  they  had  not  taken  the  trouble  to 
ascertain,  or  to  inquire  of  the  exe-[486]-cutors  the  exact  amount  of  the  stock ;  that 
the  frame  of  the  bill  should  have  been  framed  accordingly.  That  the  second 
mortgagees  had  a  natural  equity,  which,  in  a  case  of  this  description,  entitled  them 
to  require,  that  a  strict  and  technical  construction  should  be  put  upon  the  Plaintiti"s 
security,  and  that,  as  the  security  of  the  second  mortgagees  embraced  the  residuary 
estate  (which  in  point  of  fact  was  the  real  character  and  correct  description  of  the 
funds  in  question,  both  now  and  at  the  date  of  the  several  securities),  they  were 
entitled  to  priority  over  the  Plaintiff. 

Secondly,  they  contended  that,  even  conceding  that  the  PlaintifTs  security  was 
entitled  to  priority,  he  was  not  entitled  to  an  absolute  priority  over  the  ichoU  fund, 
but  only  to  the  extent  of  the  amount  of  stock  designated  in  his  security,  viz.,  £3681, 
2s.  4d.  Reduced  annuities,  on  the  principle  "  Expressio  uniuf:  cM  Lrclusio  al/enu.i,"  and 
that  the  residue  of  the  present  trust  fund  belonged  to  the  Defendants,  the  second 
mortgagees.  That,  inasmuch  as  a  portion  of  the  fund  would  still  be  required  to 
satisfy  the  existing  aniuiity,  and  as  that  was  a  common  burden,  the  fund  ought  to  be 
rateably  apportioned  between  the  Plaintitt's  ami  the  Defendants,  the  second 
mortgagees. 

Mr.  J.  T.  Wood,  for  the  executor  (Jrant. 

Mr.  Nichols,  for  the  surviving  annuitant. 

Mr.  Osborne,  for  the  official  assignee  of  Theodore  Williams,  the  insolvent. 

Mr.  Cairns,  in  reply. 

The  M.\.stek  of  the  Rolls  [Sir  John  Romilly].  The  description  in  the  deed  is 
perfectly  clear ;  it  [487]  recites  the  becjuest  of  three  annuities,  and  that  a  sum  of 
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X3681,  2s.  4d.  £3  per  cent.  Reduced  annuities  is  standing  in  the  names  of  the 
e.\ecutors  to  answer  them.  In  point  of  fact,  there  is  no  such  sum  standing  in  their 
names,  but  there  are  two  sums,  one  standing  in  the  name  of  the  testator,  and  the 
other  in  the  name  of  Grant,  and  though  it  is  not  said  that  they  were  expressly  set 
apart  for  that  purpose,  still  they  were  standing  to  answer  the  annuities.  There  was, 
therefore,  more  than  the  sum  of  £3681,  2s.  4d.  to  answer  the  annuities,  and  I  think 
that  to  the  extent  of  £3681,  2s.  -td.  Reduced  annuities  only  the  Plaintiff  is  entitled. 

There  will,  therefore,  be  a  declaration  that,  subject  to  annuity  which  is  still 
subsisting,  the  Plaintirt'  is  entitled  to  a  charge,  as  first  incumbrancer,  on  the  whole 
stock,  to  the  extent  of  £3681,  2s.  4d.  Reduced  annuities,  and  that  the  Defendants, 
the  second  mortgagees,  are  first  incumbrancers  on  the  residue  of  the  fund.  A  proper 
amount  of  stock  must  be  retained  for  answering  the  annuity  which  is  still  subsisting, 
which  must  be  provided  ratcably  by  the  two  funds. 

The  Plaintiff  proved  the  deed  of  1844  as  on  exhibit  at  the  hearing.     An  objection 
was  taken  that  this  could  not  bo  done  on  motion  for  decree,  but 
The  Mastek  of  the  Rolls  overruled  the  objection. 

[488]     HoPWOOD  V.  Hoi'wooD.    July  23,  24,  1856. 

[S.  C.  26  L.  J.  Ch.  292  ;  2  Jur.  (N.  S.)  747  ;  3  Jur.  (N.  S.)  549 ;  4  W.  R.  787  ;  5  W. 
R.  331.  Reversed  in  House  of  Lords,  7  H.  L.  C.  728  ;  11  E.  R.  290 ;  29  L.  J.  Ch. 
747  ;  5  Jur.  (N.  S.)  897.     See  11  E.  R.  290  for  note.] 

In  1829  a  testator  directed  his  trustees  to  raise  £5000,  out  of  his  real  estate,  for  his 
son.  In  1835,  ou  his  son's  marriage,  he  covenanted  to  pay,  at  his  death,  £5000  to 
the  trustees  of  his  son's  settlement.  In  1850,  after  referring  to  the  legacy  of  £5000 
to  his  son,  he  directed  his  trustees  to  raise  a  further  sum  of  £7000  for  his  son. 
Held,  by  the  Master  of  the  Rolls  and  the  Lords  Justices,  that  the  first  bequest 
had  not  been  adeemed,  and  that  the  three  sums  of  £5000,  £5000,  and  £7000  were 
payable. 

In  1829  the  testator,  by  his  will,  devised  his  real  estate  to  trustees  for  1000  years, 
upon  trust  to  raise  the  sum  of  £5000  apiece  for  his  two  sons,  Frank  and  Hervey, 
and  for  his  daughter  Mary,  payable  with  interest  as  therein  mentioned. 

In  1834  he  made  a  codicil,  whereby  he  revoked  £5000  to  his  daughter  Mary  as 
her  portion,  and  having  on  her  marriage  paid  into  the  hands  of  Lord  Molyneux 
£2000,  in  part  of  the  said  portion,  he  thereby  bequeathed  the  further  sum  of  JE3000 
to  his  daughter  Mary,  to  complete  his  original  intention. 

In  1835,  in  contemplation  of  the  marriage  of  his  son  Frank,  the  testator  covenanted 
with  the  trustees  of  his  son's  marriage  settlement  to  pay  them,  within  twelve  months 
after  his  decease,  the  sum  of  £5000,  to  be  held  upon  trust  for  his  son  Frank,  his  wife 
and  their  children. 

In  1850  the  testator  made  a  second  codicil,  whereby,  after  reciting  that  he  had 
by  his  will  devised  certain  e.states  to  trustees,  upon  trust  to  raise  two  sums  of  £5000 
each  for  the  benefit  of  his  two  sons  Frank  and  Hervey,  he  thereby  directed  his  trustees 
to  raise  two  further  sums  of  £7000  each,  one  of  which  two  sums  of  £7000  each  should 
be  held  by  them  upon  the  same  trusts,  and  be  applied  in  the  same  manner,  for  the 
benefit  of  his  son  Hervey  Hopwood,  absolutely,  as  in  and  by  his  will  declared  concern- 
ing his  legacy  of  £5000,  and  one  other  of  which  two  sums  of  £7000  each  should  be 
held  by  [489]  them  upon  the  trusts,  and  be  applied  in  the  same  manner,  for  the 
benefit  of  his  son  Frank  Hopwood,  as  in  and  by  his  will  declared  of  and  concerning 
his  said  legacy  or  sum  of  £5000  thereby  given  and  bequeathed  for  his  benefit.  And, 
lastly,  he  thereby  ratified  and  confirmed  his  will  and  the  first  codicil  thereto,  in  all 
respects,  save  and  except  so  far  as  the  same  will  and  codicil  were  thereby  altered. 

In  1851  the  testator  made  a  third  codicil,  and  thereby,  after  reciting  that  he  had, 
since  the  date  and  execution  of  the  said  codicil,  raised  £5000,  with  which  he  had 
purchased  for  his  son  Hervey  Hopwood  a  lieutenant-colonelcy  in  the  Guards,  and 
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which  sum  might  remain  a  charge  on  his  property  at  his  death,  he  declared  it  to 
be  his  wish  and  intention  that  the  £5000,  so  invested  in  such  purchase,  should  be 
accepted  by  his  said  son  in  satisfaction  of  the  legacy  of  £5000,  which  the  testator 
had,  by  his  will,  directed  to  be  raised  for  and  paifl  to  his  son  Hervey,  and  he  there- 
fore thereby  revoked  and  cancelled  the  legacy  of  that  amount  by  his  will  directed 
to  be  paid  to  him,  and  in  all  other  respects  he  ratified  and  confiiTiied  his  will  and 
his  two  former  codicils  thereto. 

The  testator  died  in  lS^>i,  and  this  suit  was  instituted  for  the  purpose  of  obtaining 
the  declaration  of  the  Court  that  the  legacy  of  £5000  given  by  the  will  to  Frank 
Hopwood  had  been  satisfied  by  the  sum  of  £5000  which  the  testator,  by  the  settle- 
ment executed  in  contemplation  of  the  marriage  of  his  son  Frank,  covenanted  to  pay. 

The  Plaintitt'  (who  was  the  eldest  son  and  entitled  to  the  testator's  real  estates) 
insisted  that  the  legacy  of  £5000  by  the  will  given  to  Frank  Hopwood  was  satisfied 
and  adeemed  by  the  covenant,  and  that  he  was  [490]  only  entitled  to  receive  the 
sum  of  £7000  given  by  the  second  codicil  to  the  testator's  will.  Bj^  his  bill  he 
prayed  a  declaration  accordingly,  and  for  the  necessary  consequential  directions. 

The  Solicitor-Genek.m.  (Sir  E.  Bethell),  Mr.  Roupell,  and  Mr.  Karslake,  for 
the  Plaintiff.  The  £5000  covenanted  to  be  paid  by  the  testator  to  the  trustees  of 
the  settlement  is  identical  with  the  £5000  given  by  the  will.  Had  the  sum  put 
in  settlement  been  actually  paid  at  the  time,  it  would  have  made  a  considerable 
difference,  for  then  the  legacy  of  the  £5000  would  have  been  distinct  and  separate. 
The  legacy  therefore  remained  a  mode  of  satisfaction  of  the  covenant.  The  inference 
is  irresistible  of  what  the  intention  of  the  testator  was ;  it  is  manifest  that  he  meant 
both  the  younger  sons  to  be  benefited  in  equal  proportions.  The  testator  speaks 
of  his  son's  portion  as  £12,000,  and  the  codicil  of  1850  does  not  in  terms  .say  "I 
give  a  new  legacy  of  £5000  besides  that  given  by  the  will."  At  the  date  of  the 
second  codicil  there  was  only  one  existing  gift  to  the  son  of  £5000,  either  under 
the  bequest  or  by  virtue  of  the  covenant  to  pay  that  sum.  The  expression  "  two 
further  sums  of  £7000  each,"  in  the  second  codicil,  must  be  read  as  "further 
portions."  They  cited  Izard  v.  Hurst  (Freem.  C.  C.  224);  Drinhvaier  v.  Fiikmcr 
(2  Yes.  sen.  623);  Croshie  v.  Maalmal  (4  Ves.  610);  Mmck  v.  Lord  Monck  (1  Ball 
&  Beat.  298) ;  Powi/s  v.  Mansfiehl  (6  Sim.  528  ;  S.  C.  on  appeal,  3  Myl.  &  Cr.  359) ; 
JFcall  v.  like  (2  Russ.  &  M.  251) ;  Booker  v.  Alkn  (2  Russ.  A  M.  270) ;  Lloiid  v.  Harrey 
(/«-;.  310-316);  Uptmi  v.  I'rinre  (CsiS.  temp.  Talbot,  71);  P;/m  v.  Lorh/er  (5  Myl.  & 
Cr.  29) ;  Suisse  v.  Lowther  (2  Hare,  424) ;  Montacjw  v.  Monlagw  (15  Beav.  565).  The 
rule  of  the  Court  is  that  double  por  [491]-tions  are  not  to  be  favoured  ;  Earl  of  Durham 
V.  JVharton  (10  Bligh.  N.  S.  526  ;  S.  C.  .)  CI.  \-  Fin.  146). 

At  the  conclusion  of  the  argument  for  the  Plaintiff,  The  M.v.ster  OF  THE  Rolls 
said  that  he  would  read  the  will  and  codicils,  and,  if  neces.sary,  hear 

Mr.  Roundell  Palmer  and  Mr.  Little,  for  the  Defendant. 

.hdy  24.  The  M.^ster  of  the  Rolls  [Sir  John  Romilly].  The  further 
consideration  I  have  had  of  the  case  has  confirmed  me  in  the  opinion  I  formed  upon 
the  argument  yesterday.  I  feel  less  difficulty  about  the  case,  because  1  am  satisfied 
that  nothing  was  left  unsaid  that  could  reasonably  have  been  urged  in  support  of  the 
FlaintifTs  case. 

The  facts  are  shortly  these:  The  testator,  on  the  29th  of  April  1829,  gave  a 
legacy  of  £5000  to  his  son  Frank,  and  by  that  will  he  shewed  a  disposition  to  make 
his  younger  children  equal  by  giving  them  £5000  each.  One  of  them,  his  daughter, 
married  the  Karl  of  Scfton,  and  upon  that  marriage  ,£2000  was  paid.  Thereupon 
he  made  a  codicil  in  July  1834,  in  which  he  stated  what  hail  been  done,  and  that 
OTdy  £3000  remained  to  make  good  the  amount  of  her  legacy,  and  that  what  he  had 
advanced  was  to  be  an  adenqjlion  y»/w  tanto.  In  May  1835  his  son  Frank  married  Lady 
Eleanor  Stanley,  and  upon  that  occasion  the  father  entered  into  a  covenant  to  pay 
.£5000  upon  the  trusts  of  the  settlement,  to  be  paid  upon  his  death,  but  with  interest 
[492]  in  the  meantime.  He  subsequently  made  a  codicil  in  February  1850  to  which 
1  shall  presently  more  particularly  refer.  He  afterwards  made  a  third  codicil.  It 
is  to  be  observed  that  the  second  codicil  shews  a  disposition  that  the  two  sons  should 
share  equally.  By  the  third  codicil,  in  .Vpril  1851,  he  recites  that  he  had  advanced 
£5000  for  the  purpose  of  promotion  in  the  Army  of  his  son  Hervey,  and  accordingly 
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he  says,  in  substance,  that  it  is  to  be  an  ademption  of  the  legacy  of  £5000  given  him 
by  the  will.     The  testator  then  died,  nothing  further  having  taken  place. 

The  question  is,  whether  the  legacy  of  .faOOO  is  adeemed  l)y  this  covenant  to 
pay  the  £.J000  upon  the  nijuriage.  If  the  matter  had  rested  there,  and  there  were 
nothing  more  in  the  second  codicil  than  I  have  already  stated,  I  should  have  lieen 
of  opinion  that  the  presumption  against  double  portions  would  prevail,  and  that  it 
would  be  impossil)le  to  say  that  that  legacy  of  X5000  was  not  adeemed  by  the 
covenant  to  pay  the  £5000. 

But  the  second  codicil  was  made  in  1850,  subsetjuent  to  the  marriage  of  his  son 
Frank  in  the  year  1835,  and  the  material  part  of  it  is  in  these  words.  [The  Ma.stkr 
OF  THE  RoLUS  here  read  the  woids  of  the  second  codicil.] 

The  question  is,  whether  the  legacy  given  by  the  will,  and  adeemed,  as  it  is  said, 
by  the  covenant  in  the  settlement,  is  restored  by  this  codicil.  Cases  are  cited,  such 
as  Fouuj.^  V.  ManxfifU  (3  Myl.  it  Cr.  359),  and  others,  to  shew  that  a  general  reference 
to  a  will,  in  which  a  legacy  is  given,  but  which  has  been  adeemed,  is  merely  referring 
to  it  as  if  the  adeemed  legacy  formed  no  part  of  it ;  and  [493]  generally  I  admit 
that  to  be  true.  So,  also,  if  a  legacy  given  by  a  will  is  afterwai<ls  revoked  by  a 
codicil,  it  is  not  revived,  either  l)y  a  republication  of  the  original  will,  or  l)y  a 
reference  to  it,  or  by  a  direction  confirming  the  will  generally.  But  here,  the  codicil 
does  more  than  refer  to  the  will  generally  ;  it  refers  to  the  particular  legacy,  and 
treats  it  as  an  existing  legacy,  and  then  gives  something  in  addition  to  it.  Now  this 
is  either  admitted,  or  must  be  admitted,  to  be  so  in  the  case  of  the  .son  Hervey  ;  and 
why  is  it  not  so  in  the  case  of  the  son  Frank ' 

It  has  been  ver}-  justly  observed  by  the  Solicitor-General,  in  opening  the  case,  and 
admitted  by  him,  that  an  ademption  is  not  a  consequence  of  law,  necessarily  following 
from  a  particular  act,  but  that  it  is  a  question  of  intention,  and  therefore  the  object 
is,  to  ascertain  the  intention  of  the  party.  The  consequence  is,  that  there  is  a  fallacy 
in  the  reasoning,  when  it  is  said,  "when  you  refer  to  the  original  will,  you  refer  to 
a  will  which  excludes  this  particular  legacy  ;  "  and  this  it  is  which  make  the  distinction 
between  these  cases  of  ademption  and  those  where  the  gift  fails  by  the  absence  of  the 
chattel  or  specific  legacy,  to  which  Mr.  Karslake  referred.  In  the  latter  case,  the  gift 
fails  not  so  much  by  a  consequence  of  law,  as  by  a  consequence  of  fact ;  the  thing  is 
actually  gone  ;  it  cannot  be  given,  because  it  does  not  exist.  If,  in  fact  or  in  conse- 
quence of  a  principle  of  law,  the  thing  becjueathed  must  be  treated  as  gone,  why  then 
a  reference  to  the  will  would  not  set  it  up  again.  But  the  question  here  is,  did  the 
testator,  when  he  covenanted,  on  the  marriage  of  his  son,  to  pay  £5000  by  that  act 
intend  to  adeem  and  take  away  the  legacy  given  in  the  will  !  I'liim  fade  he  did.  If 
that  act  stands  alone,  the  presumption  of  law  is  that  he  did.  But  that  is  a  presump- 
tion to  be  rebutted  ;  it  is  a  pre-[494]-sumption  to  be  repelled  by  evidence,  which  may 
be  given  for  that  purpose.  The  best  possible  evidence  is,  the  evidence  of  the  testator's 
own  expressions.  What  does  he  do?  He  says,  "  I  have  given  my  son  by  my  will 
£5000  ;  now  I  give  him  a  further  sum  of  £7000  ;  and  I  desire  that  the  trusts  of  the 
£7000  shall  be  exactly  the  same  as  the  trusts  corresponding  with  his  legacy  of  £5000." 
Is  it  consistent  with  that  to  suppose  that  he  did  not  believe  that  the  legacy  was 
existing  at  that  time  1  It  is  obvious  that  he  did  in  the  case  of  the  son  Hervey.  Why 
did  he  not  do  so  in  the  case  of  his  son  Frank  ?  If  the  legacies  had  been  of  exactly  the 
same  amount,  those  words  would  have  been  necessary  to  shew  that  he  did  not  mean 
repetition,  but  that  he  meant  addition,  antl  not  substitution  ;  and  these  words  would 
have  been  clear  to  indicate  that  intent. 

Supposing  there  had  lieen  a  prior  codicil  which  revoked  the  legacy  of  £5000, 
would  not  this  subsequent  codicil  have  restored  it,  and  shew  that  he  did  not  intend 
that  the  prior  codicil  should  have  the  efiect  of  revoking  it  ?  But  this  is  much  stronger, 
because  the  codicil  would  have  shewn  a  clear  intention  to  revoke ;  but  the  covenant 
to  pay  £5000  indicates  only  a  presumed  intention  to  revoke.  It  is  a  presumption 
which  the  law  arrives  at,  on  the  ground  of  objection  to  double  legacies.  Supposing 
there  was  a  reference  in  the  will  to  a  settlement,  and  that  he  had  then  simply  said 
that  he  confirmed  his  will  generally,  that,  probably,  would  have  been  sufficient.  But 
the  strong  circumstance  in  this  case,  is,  that  the  express  words  of  the  codicil  speak 
of  this  as  a  positive  and  existing  legacy,  iu  addition  to  which  another  is  given. 
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It  is  said,  that  he  forgot  the  settlement  at  the  time.  I  cannot  presume  that ;  on 
the  contrary,  I  must  assume  [495]  that  he  remembered  the  settlement,  and  all  the 
circumstances  which  it  was  material  for  him  to  know  at  the  time  he  made  his  will.  It 
was  his  duty  to  remember  it ;  and  it  is  considered  a  mark  of  imperfection  in  a 
testator's  mind  (as  was  urged  before  me  in  a  late  case  which  I  had  for  a  new  trial), 
if  a  testator  does  not  take  into  consideration,  at  the  time  he  is  making  his  will,  all  the 
claims  of  all  persons  upon  him.  I  mention  this  merely  for  the  purpose  of  shewing 
that  they  usually  are  present  to  the  mind  of  a  testator,  and  are  assumed,  by  the  law, 
to  be  so  ;  and  that  there  must  be  proof  that  they  were  not  so,  if  anything  is  to  be 
founded  upon  it.  It  is  obvious  that  the  testator  had  this  species  of  knowledge  in  the 
case  of  the  other  children,  and  there  is  evidence  also  that  he  did  know  of  the  settle- 
ment ;  for  he  was  paying  interest  on  the  £5000,  as  appears  from  a  reference  to  his 
accounts. 

It  is  assumed  that  the  first  and  third  codicils  are  to  be  referred  to  for  the  purpose 
of  shewing  his  intention  to  make  them  all  equal  ;  but,  to  my  mind,  they  have  an 
operation  rather  in  a  contrary  direction  :  they  shew  that  he  recollected  that  he  had 
advanced  this  money  to  the  daughter,  and  that  he  had  advanced  money  to  the  other 
son.  Why  is  it  to  be  assumed  that  he  did  not  recollect  what  he  had  done  with  respect 
to  the  third  ?  As  regards  the  two,  he  intended  there  should  be  ademption  ;  and 
accordingly  he  expressed  his  intention.  In  the  other  case,  he  did  not  intend  there 
shouki  be  ademption,  and  accordingly  he  did  not  saj'  so  ; — but,  on  the  contrary,  he 
makes  a  codicil  expressly  stating  that  there  is  an  existing  legacy,  and  he  gives 
another  in  addition. 

The  result  is  that,  in  my  opinion,  the  son  Frank  is  entitled  to  both  the  legacies 
and  to  the  benefit  of  the  covenant.  Take  a  declaration  that  the  legacy  of  £.5000 
[496]  was  not  adeemed  by  the  covenant,  but  that  the  Defendant,  the  Kev.  Frank 
George  Hopwood,  is  entitled  to  both  the  legacies,  and  to  the  benefit  of  the  covenant. 
Direct  the  costs  of  all  parties  to  be  paid  out  of  the  estate. 

Note.— Affirmed  by  the  Lords  Justices,  17  Feb.  1857.  [26  L.  J.  Ch.  292. 
Reversed,  7  H.  L.  C.  728.] 

[496]    Hanchett  v.  Briscoe.    Juli/  22,  1856. 

[See  Shute  v.  Hogge,  1888,  58  L.  T.  546.] 

A.  B.,  a  married  woman,  who  was  absolutely  entitled  to  stock  in  Court,  being 
separately  examined,  desired  it  to  be  transferred  into  the  names  of  trustees,  "upon 
trust  for  her  absolutely,  and  that  the  dividends  should  be  held  and  applied  for  her 
separate  use  for  her  life."  This  was  accordingly  done.  Held,  that  during  coverture 
she  coulil  dispose  of  her  life  interest,  held  for  her  separate  use,  but  not  of  her 
reversionary  interest,  and  the  trustee  having,  at  her  request,  advanced  the  fund  to 
her  husband,  whereby  it  was  lost,  was  held  liable  to  replace  it,  but  her  life  interest 
was  made  answerable  for  the  trustee's  indemnity. 

By  a  decree  of  this  Court,  made  on  the  23d  of  February  1838,  in  a  cause  of 
Phelps  V.  Banuinl,  in  which  the  Plaintift"  and  her  then  husband  Robert  Austen 
Langworthy  were  Defendants,  it  was  declarerl  that  the  Plaintitl'  (then  Mrs.  Lang- 
worthy)  was  absolutely  entitled  to  one  fifth  part  of  certain  South  Sea  and  East  India 
stock,  then  standing  in  the  names  of  two  of  the  Defendants  in  that  cause  as  trustees  ; 
but  that  the  dividends  thereof  were  to  be  held  and  applieil  for  her  separate  use  for 
her  life.  And  it  was  also  ordeied  that  such  one-fifth  should  be  carried  to  an  account, 
"The  Account  of  the  Defendant  Elizabeth  Langworthy,"  and  the  dividends  theieof, 
from  time  to  time,  paid  to  her  for  her  se|);irate  use  during  her  life,  or  until  further 
order. 

A  petition  was  subsequently  presented  in  the  cause  by  Robert  .Austen  Langworthy 
and  the  Plaintitt'  (his  then  wife)  and  Felix  Parkinson  and  William  Briscoe,  which, 
after  reciting  an  order  of  the  K'th  August  lf<3S,  for  the  attendance  of  the  Plaintiff 
before  certain  Commissioners,  who  were  to  examine  her  to  whom,  and  in  what  manner. 
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and  for  what  purpose,  she  was  willing  and  desirous  that  the  sums  of  £1616,  3s.  2d. 
Bank  £3  [497]  per  cent,  annuities,  £2087,  9s.  lOd.  Rink  stock,  £200  Ea.st  India 
stock,  and  £195  .South  Sea  stock,  stjindiiig  to  the  "Account  of  the  said  P^li/.aljeth 
Liingworthy  "  should  be  transferred  and  ilisposed  of;  and  that,  on  her  examination, 
she  had  declared  her  will  to  he  that  the  said  several  sums  of  stock  should  be  trans- 
ferred into  the  name  of  F.  Parkinson  and  W.  Briscoe,  upon  trust  for  her  the  said 
Elizabeth  Langworthy  absolutely  ;  and  that  the  dividend-s  .should  be  held  and  applied 
for  her  separate  use  for  her  life,  and  after  stating  the  certificate  of  the  Commi.ssioners 
to  that  eft'ect,  prayed  for  the  transfer  accordingly. 

By  an  order  made  on  the  petition  on  the  2-tth  December  1841,  it  was  ordered 
that  this  transfer  should  be  maile  upon  trust  for  the  said  Elizabeth  Langworthy, 
pursuant  to  the  examination  in  the  petition  mentioned. 

These  sums  of  stocks  were  shortly  afterwards  transferred  to  F.  Parkinson  and 
William  Briscoe,  the  trustees. 

F.  Parkinson  did  not  actively  interfere  in  the  management  of  the  trust,  but  W. 
Briscoe  (who  was  alleged  to  be  the  solicitor  and  confidential  professional  adviser  of 
the  Plaintifi's  late  husband,  R.  A.  Langworthy)  took  upon  himself  the  management  of 
the  trust  funds. 

The  trust  funds,  or  the  greater  part  of  them,  were  .sold  out  by  the  trustees 
and  advanced  to  Bobert  Austen  Langworthy  upon  the  security  of  .some  property. 
This  had  been  done  at  the  written  request  of  the  husband  and  of  the  Plaintirt',  his 
wife,  whereby  she  expressly  authorized  the  trustees  to  do  so,  on  the  husband  giving 
an  equitable  mortgage  of  the  premises  therein  mentioned  :  and  the  Plaintiff  declared  as 
follows  : — "  And  I,  [498]  the  said  Elizabeth  Langworth}',  do  hereby  expressly  declare, 
that  the  said  Felix  Parkinson  and  William  Briscoe  shall  not  be  required  to  make 
good  any  loss  or  losses  that  may  arise  to  the  said  trust  funds,  so  transferreil  into 
their  names  as  aforesaid,  by  reason  of  such  present  sale  and  appropriation,  or  of  such 
sales  and  appropriations,  as  aforesaid,  having  been  made,  by  reason  of  the  said  mort- 
gage proving  insufficient  to  realize  the  said  sum  of  £2275  now  to  be  advanced  to 
him,  and  the  several  sums  so  advanced  to  him  the  said  Kobert  Austen  Langworthy 
as  aforesaid." 

Mr.  Langworthy  died  in  1850,  and  in  1853  his  widow,  the  Plaintiff,  married  Mr. 
Hanchett.  Of  the  two  trustees,  Parkinson  died  in  1849  and  Briscoe  in  January 
1855. 

The  Plaintiff,  though  she  assented  to  the  advances  to  her  husband,  now  alleged 
that  she  had  done  so  upon  the  understanding  that  the  greater  portion  of  the  same 
would  be  properly  secured  on  property  belonging  to  her  late  husband,  and  particularly 
of  his  interest  in  a  house  at  Bath  and  elsewhere.  It  appeared  that,  after  the  death 
of  E.  A.  Langworthy,  the  Plaintiff,  or  her  present  husband  in  her  right,  had  received 
the  rents  of  this  house  until  the  24th  June  1855. 

This  property  had,  however,  been  claimed  by  the  assignee  of  Mr.  Langworthy, 
who  had  taken  the  benefit  of  the  Insolvent  Act  in  1834,  and  it  had  been  sold  to  pay 
prior  incumbrances  thereon. 

The  Plaintiff,  by  this  Ijill,  insisted  that  Briscoe  had  committed  a  breach  of  tru.st 
by  selling  out  the  trust  funds  and  advancing  the  same  to  her  late  husband,  and 
praj'ed  that  they  might  be  replaced  out  of  his  estate. 

[499]  Mr.  Koupell  and  Mr.  Stiffe,  for  the  Plaintiff.  The  property  was  vested  in 
the  trustees,  in  trust  for  Mrs.  Langworthy,  for  her  separate  use  for  life,  with  an 
absolute  unqualified  interest  to  her  in  reversion.  She  had,  therefore,  no  power,  either 
by  an  examination  in  Court  {IlichariU  v.  ChamlKr^,  10  ^'es.  580)  or  by  any  act  or 
disposition  out  of  Court,  to  deprive  herself  of  her  reversionary  interest  in  the  property, 
which  was  a  mere  chose  in  action.  The  two  interests  are  distinct,  and  will  not  be  con- 
sidered as  united  for  the  purpose  of  depriving  her  of  the  protection  intended  for  her ; 
IVhittle  v.  Henning  (11  Beav.  222,  and  2  Phillips,  731).  In  Crosby  v.  Church  (3  Beav. 
485),  there  was  a  bequest  of  consols  to  A.  B.,  a,  feme  covert,  to  be  transferred  to  her 
in  her  own  name,  and  the  interest  to  be  for  her  separate  use,  and  the  principal  to 
remain  in  the  trust  of  the  executors  till  the  youngest  of  her  childien  should  attain 
twenty-one,  when  the  principal  was  to  be  her  own  ;  or  in  case  of  her  demise  it  was  to 
devolve  to  her  husband.     The  trustees,  on  the  death  of  the  testatrix,  transferred  the 
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fund  to  A.  B.,  ;  she  and  her  husband  afterwards  sold  it  out,  and  they  both  signed 
the  transfer :  it  was  held  that  a  breach  of  trust  had  been  committed. 

Here  the  trustees  were  guilty  of  a  breach  of  trust  in  paying  over  the  trust  fund 
to  the  first  husband,  even  with  the  Plaintitf's  consent,  for  being  under  coverture, 
she  had  no  power  of  disposition  over  her  reversionary  interest.  The  wife's  acqui- 
escence did  not  exonerate  the  trustees  from  the  breach  of  trust  or  the  consequences  of 
it,  and  they  and  not  her  estate  are  liable  to  make  good  the  loss ;  Kellaway  v.  Johnson 
(5  Beav.  319) ;  Strethn  v.  Ashmull  (3  Drewry,  9). 

[500]  The  object  of  the  declaration  of  the  Court  was  to  protect  the  wife  against 
the  influence  of  the  husband,  and  no  assent  of  hers,  as  a  married  woman,  could 
authorize  the  trustees  to  commit  a  breach  of  trust.  No  consideration  passed  to  the 
wife  in  the  transaction,  and  her  e.xact  position  was  not,  as  it  should  have  been, 
e.xplained  to  her  by  the  trustee  Briscoe,  who  was  also  her  solicitor ;  nor  had  she 
communicated  to  her  a  full  knowledge  of  all  the  circumstances.  The  contract  was 
not  therefore  binding  upon  her ;  and  the  securities  having  turned  out  insufficient, 
Briscoe,  as  solicitor,  is  personally  responsil)le  for  the  deficiency ;  Craig  v.  If'atson  (8 
Beav,  427). 

The  Master  of  the  Rolls  held  that  the  Plaintiff'  had  parted  with  his  life 
interest,  which,  assuming  that  the  corpus  of  the  fund  would  have  to  be  replaced,  must 
go  to  recoup  the  trustees  in  respect  of  their  losses.  He  required  counsel  for  Defen- 
dants to  address  themselves  only  to  the  point  as  to  the  right  of  the  Plaintiff,  during 
coverture,  to  deal  with  the  reversionary  interest  in  the  fund. 

Mr.  R.  Palmer  and  Mr.  Kenshaw,  contra.  It  is  an  entirely  erroneous  view  to 
divide  the  Plaintiffs  interest  into  a  life  interest  and  a  reversion.  The  fund  was 
transferred  to  the  trustees  "  upon  trust  for  Elizabeth  Langworthy  ahsolutebj,"  with  a 
superadded  separate  use  clause  attached  to  her  life  interest  only,  which  merely  gave 
her  a  power  of  disposition  over  the  rents,  independent  of  her  husband,  during  the 
coverture.  It  is  clear,  that  under  the  orders  of  the  Court,  she  had  an  absolute 
dominion  over  the  fund,  either  for  her  sepaiate  use  or  without  that  clause,  and  a 
disposition  made  by  both  husband  and  wife  became  perfectly  ettectual.  The  case  is  not 
like  [501]  Uic.hards  v.  Chambers  (10  Ves.  580),  where  the  object  of  the  settlement  was 
to  exclude  the  marital  right,  and  to  protect  the  wife  against  the  marital  influence  ; 
here  her  express  intention  was  that  she  was  to  have  the  property  "  ahsoluteli/,"  and  for 
that  purpose  the  money  was  paid  out  of  Court  and  placed  in  the  hands  of  the 
trustees.  Nor  does  the  case  come  within  the  principle  of  Uliitth  v.  Ilennimj,  where 
the  avowed  object  was,  by  getting  in  and  merging  another  interest,  to  defeat  the 
protection  afforded  the  wife.  Here  the  whole  absolute  interest  was  from  the 
beginning  in  the  wife,  and  there  was  no  intention  to  divide  it  into  portions  and  keep 
them  severed. 

The  wife  concurred  in  every  act  complained  of,  and  her  interest  is  bound  by  that 
concurrence;  Pawhix.  Delaval  (i  Yes.  sen.  663);  Brewer  v.  Sinrh-s  (2  Smalo  iV  Gif. 
219).  The  Plaintiff  was  discovert  from  May  1850  to  May  1853,  and  made  no 
complaint  of  the  advances  made,  with  her  own  assent,  to  her  late  husband  ;  and  not 
only  so,  b\it  she  also  received  the  rent  of  one  of  the  houses  upon  which  the  money 
was  advanced,  anfl  contimied  to  receive  it  after  her  second  marriage,  down  to  June 
1855.  This  is  a  complete  acquiescence,  and  when  she  survived  her  husl)and,  she 
could  then  deal  with  the  property  as  she  chose  ;  and  this  is  her  second  husband's  suit. 
The  orders  were  made  by  this  Court,  which  declared  her  right,  and  the  trustee  was 
bound  to  act  under  them.  Li/nn  v.  Aslittm  (1  Rus.  iV;  Myl.  l.'^S),  a.  feme  covert,  having 
an  interest  for  life  to  her  separate  use,  and  a  power  of  ap])<>intment  of  the  fund  by 
deed,  to  Uike  effect  after  her  death,  assigned  her  life  interest,  and  appointed  the  fund 
after  her  death,  to  trustees,  upon  trust  to  invest  the  fund  in  the  immediate  [502] 
pUTchase  of  an  annuity  for  her  life.  The  Court  ordered  a  transfer  of  the  fund  to  the 
new  trustees  accordingly. 

Prior  to  the  case  of  If'hittle  v.  Hennimi,  in  1848,  the  Courts  decided  exactly  the 
reverse,  as  in  Hall  v.  llurionin  (14  !Sim.  595) ;  Hiihupp  v.  Colehntok  (11  Jur.  793).  It 
would  be  harsh  in  the  extreme  to  make  trustees  liable  for  an  error  in  law,  whilst 
acting  in  conformity  with  the  existing  decisions  of  the  .Judges.  Stureiis  v.  Corp  (13 
Ves.  190)  was  also  referred  to. 
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The  Master  ok  the  Koi.ls  [Sir  John  liomilly].  In  this  case  I  am  of  opinion 
that  this  married  woman  has  disposed  of  evcr^-thing  she  could  ilispose  of,  namely,  her 
life  interest,  but  with  respect  to  her  reversionary  interest,  subject  to  her  life  interest, 
I  am  of  opinion  she  had  no  power  to  do  so. 

The  first  (juestion  is,  had  she  the  power  to  dispose  of  it?  The  second  question  is, 
whether  the  trustees,  under  the  circumstances  of  the  case,  and  under  the  orders  of 
the  Court,  were  not  justified  in  adopting  the  course  they  have  taken.  The  first  is  the 
more  important  ipiestion,  and  that  ipiestion  resolves  itself  into  this,  whether,  where 
a  fund  is  transferred  into  the  names  of  two  trustees,  in  trust  for  the  separate  use  of  a 
married  woman  for  life,  and  subject  to  that,  to  her  absolutely,  she  has  power  to  dis- 
pose of  the  whole  of  the  fund.  I  am  of  opinion  that  she  has  not.  No  doubt 
"separate  use  "  is  entirely  a  creature  of  e(iuity,  but  you  must  regard  the  mode  in 
which  these  estates  are  created,  and  the  difl'erent  qualities  that  belong  to  them, 
although  in  man}'  cases  a  person  may  have  the  power  of  dis-[503]-posing  of  the  whole 
fund.  That  is  true  both  in  respect  of  personal  property,  as  well  as  in  respect  of  real 
estate. 

In  one  case  relating  to  powers,  Sir  Wm.  Grant  pointed  out  a  very  important 
distinction  that  exists  between  an  estate  given  to  trustees  in  trust  for  A.,  and  his 
heirs  for  ever,  in  which  he  takes  a  mere  fee-simple  estate  ;  and  an  estate  given  to  A., 
for  life,  and  subject  thereto  to  such  uses  as  he  by  deed  or  will  may  appoint,  and  in 
default  of  appointment,  to  him  and  his  heirs  for  ever.  In  either  case  it  is  (juite  clear, 
that  he  has  the  absolute  power  of  disposing  of  the  whole  of  the  estate,  but  they  are 
diflerent  estates,  and  difli'erent  qualities  attach  to  them.  What  is  it  that  this  lady 
had  ?  Hcie  is  a  fund  given  to  trustees  in  trust  for  her  separate  use.  With  respect 
to  that  she  is  a  feme  sole ;  she  has  the  power  of  disposing  of  it.  Subject  to  that,  it 
was  given  to  her  absolutely.  She  had  then  the  simple  reversion  in  the  estate. 
There  is  no  question  l>\it  that,  if  that  reversion  had  been  given  to  her  for  her  separate 
use,  she  could  have  disposed  of  that  reversion.  Sturgix  v.  Cmy,  and  several  other 
cases,  determine  that  she  could  then  dispose  of  the  life-estate  and  the  reversion, 
because  she  is  made  a  feme  fole  in  respect  of  both,  and  has,  as  such,  the  power  of 
disposing  of  both  ;  and  although  they  do  not  coalesce,  to  use  the  expression  and 
ob.servation  of  the  Vice-Chancellor  of  England  in  the  case  referred  to,  she  had  the 
absolute  power  of  disposal  over  the  whole  of  the  fund.  Iilxpand  the  estate,  and  see 
what  the  powers  of  it  were.  It  is  a  gift  to  trustees  for  her  separate  use  for  life,  that 
is,  to  such  uses  as  she  shall  by  any  direction  whatsoever  appoint  during  coverture, 
and  subject  to  that  it  is  given  to  her,  to  such  directions,  and  to  such  persons,  and 
for  such  interests  as  she  shall  by  deed  or  will,  or  any  instrument  in  writing,  direct  or 
appoint  when  she  [504]  is  di-scovert,  and  subject  thereto  to  her  representatives. 
That  is  the  nature  of  the  estate  :  she  has  the  power  of  disposition  over  the  one 
during  coverture,  and  she  has  no  power  of  disposition  over  the  other  until  she  is 
discovert,  when  she  acquires  the  power  of  disposing  over  the  other.  By  what  possi- 
bility can  the  fact  of  these  two  estates,  or  rather  these  two  interests,  being  united  in 
the  same  person,  give  her  an  interest  over  the  reversion  which,  taken  by  itself,  she 
does  not  possess  !  No  case  was  cited  to  me  to  remove  this  difficulty.  Cases  ai'e 
cited  which,  in  my  opinion,  go  much  further,  as  Jf'hittle  v.  Henning,  before  Lord 
Cottenham,  where  the  interests  were  of  the  same  quality,  but  the  one  had  been 
transferred  to  the  other  for  the  puipose  of  making  them  coalesce,  Lord  Cottenham 
said  he  would  not  allow  hci'  to  dispose  of  the  property.  But  here  they  are  of 
different  qualities ;  the  estate  for  life  is  for  the  separate  use,  but  the  reversion  is  not 
for  the  separate  use  :  it  is  to  her  absolute!}',  that  is  to  say,  it  is  only  liable  to  be 
disposed  of  by  some  instrument  when  she  is  discovert. 

The  case  of  Lynn  v.  Ashton  (1  Russ.  &  Myl.  188),  and  other  cases  cited,  agree 
with  the  case  in  Smale  and  Gifi'ard.  These  were  cases  of  powers  of  appointment, 
which  could  be  executed  during  the  coverture ;  and  the  only  question  was,  whether 
the  lady  had  executed  the  power  during  coverture.  They  are  distinct  from  this  ca.se, 
where  she  had  no  power  of  appointment  over  the  fund  during  that  time.  No  doubt 
if  she  had  done  the  act  during  her  discoverture,  she  would  have  been  bound. 

It  was  suggested  that  during  the  three  years  that  elapsed  from  the  death  of  the 
first  husband   to  the  marriage  with   the  second,   she  must  be  considered  to  have 
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acijuiesced,  and  Paivlet  v.  Dclaval  and  some  other  [505]  eases  were  cited  for  that 
purpose.  These  are  important  cases,  which  the  Courts  are  in  the  habit  of  following  ; 
but  it  was  very  fairly  admitted  in  the  argument,  that  in  the  case  of  J'awlef  v.  Jjilaial 
there  were  acts,  positive  and  open,  of  acquiescence.  She  had  dealt  with  the  amount, 
and  treated  it  in  a  particular  way,  as  if  she  had  adopted  that  view  of  the  case  ;  but 
in  the  present  case  she  has  done  nothing.  In  my  opinion  that  does  not  bind  her, 
there  l)eing  no  act  of  acquiescence  during  those  three  years. 

The  next  question  is  with  respect  to  the  trustees,  whether  they  were  justified  in 
acting  as  the}'  did,  having  regard  to  the  orders  of  the  Court.  It  was  very  ju.stl}- 
urged  that  this  was  a  hard  case;  but,  unfortunately,  all  cases  in  which  the  Court 
compels  trustees  to  return  trust  money,  where  the  trustees  have  not  had  the  benefit 
of  it,  are  cases  of  more  or  less  degree  of  hardship.  Here  the  trustees,  in  my  opinion, 
parted  with  a  fund  which  they  were  bound  to  retain,  and  they  must,  therefore,  replace 
it.  I  am  disposed  to  think,  although  it  is  not  necessary  to  express  an  opinion,  that 
although  the  married  woman  had  no  power  to  dispose  of  the  fund,  she  might  have 
asked  the  Court  to  put  it  in  strict  settlement,  if  she  had  thought  fit.  To  use  the 
expression  of  the  Vice-Chancellor  of  England  in  the  well-known  case  of  Bislu'p  v. 
Cokbrook  (IG  Sim.  39),  if  she  had  come  to  the  Court  to  ask  the  Court  to  settle  the 
fund,  she  might  have  had  it  settled,  although  she  could  not  dispose  of  it.  But  I 
cannot  deal  with  that  case  as  an  authoi'ity  upon  which  I  can  now  act.  If  the  trustees 
thought  there  was  any  question  or  doubt  about  it,  they  ought  to  have  come  for  the 
authority  of  the  Coiut.  And  even  in  cases  where  this  Court  will  allow  married 
women  to  part  with  a  fund,  it  does  not  allow  them  to  do  so  out  [506]  of  Court,  and 
without  the  protection  which  the  Court  affords  to  acts  of  this  character. 

I  am,  therefore,  of  opinion  that  the  trustees  must  replace  the  fund.  I  think, 
however,  that  must  be  done  without  costs,  as  part  of  the  suit  has  failed  and  part  of  it 
has  succeeded.  The  better  plan,  therefore,  is  to  .say  it  shall  be  done  without  costs  on 
either  side.  The  amount  of  stock  must  be  replaced  by  the  representatives  of  the 
trustees  and  paid  into  Court,  and  the  dividends  must  be  paid  to  them  until  further 
order. 

[506]     In  re  Thompson's  Trusts.     Augud  1,  1856. 

[See  In  re  Bateman's  Trust,  1873,  L.  K.  15  Eq.  3G2.] 

A  testator  devised  a  real  estate  to  his  widow  for  life,  and  at  her  death  to  trustees  to 
sell  and  pay  part  of  the  proceeds  to  H.,  who  committed  a  felony,  but  had  undergone 
his  punishment  before  the  widow's  death.  Held,  that  his  interest  was  not  forfeited 
to  the  Crown. 

The  same  testator  directed  his  trustees  to  provide  a  fund,  out  of  his  personalty  and 
other  real  estate,  to  secure  an  annuity  for  his  widow.  The  fund  was  provided. 
Held,  that  B.'s  interest,  being  vested,  became  forfeited  to  the  Crown,  by  his  con- 
viction for  felony  in  the  widow's  life,  though  he  had  undergone  his  punishment 
previous  to  her  death. 

A  testator,  by  his  will  dated  in  1849,  devised  two  tenements  to  his  wife  for  her  life  ; 
and  he  devised  all  other  his  real  estates,  and  also  the  said  real  estate  devised  to  his 
wife  for  life  (from  and  after  her  decease),  unto  trustees,  upon  trust  that  they  should, 
at  such  time  after  the  testator's  decease  as  they  should  think  tit,  sell  the  said  real 
est;ite,  except  the  said  premises  devised  to  his  wife  for  life  ;  anil  after  the  decease  of 
tiie  testator's  wife,  to  sell  the  said  prenii.ses  devisL'd  to  testator's  wife  foi'  life  ;  and  he 
directed  that  the  trustees  should  stand  possessed  of  the  moneys  to  arise  from  such  sales 
upon  the  trusts  thereinafter  declared.  The  testator  also  gave  and  bc'(|ueathed  the 
residue  of  his  personal  estate  unto  the  trustees,  upon  the  trusts  thereinafter  declared  ; 
and  [507]  he  declared  that  the  trustees  should  stand  possesseil  of  the  moneys  to  arise 
from  the  sale  of  his  real  estate  au<l  his  said  personal  estate,  upon  trust  as  therein 
mentioned.  And  as  to  the  residue  of  the  said  trust  moneys,  to  pay  and  discharge  his 
debts,  funeral  and  testamentary  expenses  ;  and,  in  the  next  place,  to  invest  a  sutticient 
sum  to  j)roduce  £50  per  annum,  to  lie  paid  to  his  said  wife  for  life,  and  upon  trust. 
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as  to  all  the  residue  of  the  said  trust  moneys  (after  satisfying  the  purposes  aforesaid), 
from  and  after  the  decease  of  the  said  testator's  wife,  to  pay  the  same  ei|ually 
between  the  testator's  sons  Robert  and  Charles,  and  his  daughter  Selina,  as  tenants 
in  common. 

The  testator  died  in  February  1851.  The  residue  of  hi.s  personal  estate,  and  such 
part  of  the  real  estate  as  was  saleable  during  the  life  of  the  widow,  were  converted  in 
that  and  the  following  year  by  the  e.vecutors  and  trustees,  and  ajjplied  in  payment 
of  the  testator's  debt.s,  \-c.  This  absorbed  the  produce  of  the  whole  of  the  residue  of 
the  per.sonal  estate,  and  part  of  the  proceeds  of  the  real  estate  then  sold. 

The  trustees  retained  £2000  to  provide  for  the  annuity  of  £W  for  the  life  of  the 
widow,  and  this,  and  the  freehold  tenements  devised  to  the  wife  for  life,  conijjrised 
the  whole  of  the  testator's  estate  in  their  hands. 

The  son  Robert  was  on  the  6th  of  April  18.53  tried  and  convicted  of  a  felony,  and 
sentenced  to  one  month's  imprisoimient,  and  he  thereupon  underwent  that  sentence. 

After  this,  the  w^idow  died  on  the  2(ith  November  1854.  Shortly  afterwards  the 
trustees  called  in  the  £2000,  and  sold  the  freehold  tenements  devised  to  the  [508] 
wife  for  life,  arid  they  paid  the  share  of  Robert  into  Court,  under  the  Trustee  Relief 
Act,  to  abide  the  order  of  the  Court. 

This  share  consisted  of  two  sums;  £682,  19s.  4d.,  as  the  proportionate  part  of 
the  £2000,  and  £524,  15s.  lid.,  the  proportionate  part  of  the  proceeds  of  the  real 
estate  sold  after  the  death  of  the  widow. 

A  petition  was  now  presented,  praying  that  these  sums  might  be  paid  to  Robert. 

Mr.  Prendergast  and  Mr.  Whiteley,  in  support  of  the  petition,  contended  that,  as 
to  the  first  sum,  the  title  of  the  Petitioner  first  accrued  on  the  death  of  the  widow, 
and  that  it  had  not  vested  in  possession  until  that  time.  That  undergoing  the 
sentence,  in  pursuance  of  the  conviction,  was,  under  the  9  Geo.  4,  c.  32,  .s.  3,(1) 
equivalent  to  a  pardon  ;  that,  as  the  right  to  receive  the  share  of  the  fund  produced 
by  the  sale  of  the  real  estate  in  the  lifetime  of  the  widow  had  not  accrued  until  her 
death,  no  interest  in  that  part  of  the  fund  had  vested  in  the  Crown  ;  Stokes  v.  Holdcn 
(1  Keen,  145);  Tai/lor  v.  Haiiqarth  (14  Sim.  8);  Matsm  \.  Swift  (8  Beav.  368);  and 
Gough  v.  Dames  (2  K.  &  J.  623). 

That  as  to  the  proceeds  of  the  real  estate  sold  after  the  death  of  the  widow,  there 
could  be  no  doubt.  The  [509]  Crown  had  no  e(|uity  to  compel  the  trustees  to 
convert  into  personalty  real  estate  devised  to  the  widow  for  life,  and  that  continuing 
real  estate  at  the  time  of  her  death,  it  had  not  escheated  or  become  forfeited  to  the 
Crown;  IFedker  v.  iJenne  (2  Ves.  jun.  170);  I)u  Hourmelin  v.  Sheldon  (4  Myl-  & 
Cr.  525). 

Mr.  Wickens,  for  the  Crown.  As  to  the  first  sum,  it  had  been  converted  into 
personalty  at  the  time  of  the  conviction,  and  the  Petitioner  had  then  obtained  a 
complete  vested  interest  in  his  one-third  share  of  the  amount  payable  on  the  death  of 
the  widow,  and  whatever  interest  was  in  the  convict  at  the  time  of  conviction  passed 
to  the  Crown.  The  effect  of  undergoing  the  sentence  did  not  take  awaj'  the  right  of 
the  Crown  once  vested  in  it. 

The  Master  of  the  Rolls  considered  that,  as  to  the  share  of  the  real  estate  sold 
after  the  death  of  the  widow,  it  did  not  pass  to  the  Crown  ;  but  as  to  the  share  of  the 
fund  .which  had  been  converted  into  personalty  at  the  time  of  the  conviction,  it  was 
clearly  a  vested  interest  in  the  Petitioner,  and  as  such  passed  to  the  Crown. 

He  ordered  the  costs  to  be  payed  rateably  out  of  the  two  funds. 

Note.— See  also  Harrop's  Estate,  V.-C.  K.,  28th  March  1857. 

(1)  This  section  is  as  follows:  "Whereas  it  is  expedient  to  prevent  all  doubts 
respecting  the  civil  rights  of  persons  convicted  of  felonies,  not  capital,  who  have 
undergone  the  punishment  to  which  they  were  adjudged,  be  it  therefore  enacted,  that 
where  any  offender  hath  been  or  shall  be  convicted  of  any  felony  not  punishable  with 
death,  and  hath  endured  or  shall  endure  the  punishment  to  which  such  offender  hath 
been  or  shall  be  adjudged  for  the  same,  the  punishment  so  endured  hath  and  shall 
have  the  like  effects  and  consequences  as  a  pardon  under  the  Great  Seal,  as  to  the 
felony  whereof  the  offender  was  so  convicted." 
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[510]     Hoy  v.  Wmythies.     June  23,  24,  Juli/  23,  1856. 
[S.  C.  2  Jur.  (X.  S.)  1011.     See  Mawsm  v.  FletcJier,  1870,  L.  R.  10  Eq.  219.] 

On  the  sale  of  a  copj^hold  manor,  it  was  stated  that  the  "  fine  was  two  years'  improved 
value."  The  8th  condition  enabled  the  vendor,  in  case  of  any  objection  to  title, 
to  rescind,  and  the  11th  condition  provided  for  compensation  in  case  of  mistake  or 
error.  The  abstract  was  delivered,  and  no  objection  was  taken  to  the  title,  within 
the  time  prescribed  for  that  purpose.  .Subse(iuently  some  doubt  arose  as  to  whether 
the  fine  was  of  one  or  two  years'  improved  value.  Held,  that  (so  far)  the  Plaintiff 
was  entitled  to  specific  performance  with  a  compensation  ;  but  the  purchaser  having 
afterwards  raised  a  question  as  to  title,  and  filed  a  bill  for  specific  performance,  the 
vendor,  on  the  same  day,  gave  notice  to  rescind.  Held,  that  although  the  objection 
as  to  title  was  waived  at  the  Bar,  the  vendor  had  a  right  to  insist  on  the  contract 
having  been  rescinded,  and  the  bill  was  dismissed. 

Special  conditions  of  sale  are  construed  most  strictly  against  the  vendor. 

By  the  8th  condition  of  sale,  a  vendor  reserved  a  right  to  rescind  in  case  of  objection 
to  title,  I'iic.,  and  by  the  11th,  misdescriptions  were  not  to  annul  the  sale,  but  be 
the  subject  of  compensation.  Seinble,  that  the  8th  condition  did  not  apply  to  cases 
of  misdescription  within  the  11th  condition. 

This  was  a  bill  by  the  purchaser  against  the  vendor  for  the  specific  performance  of 
an  agreement  for  the  sale  of  a  manor,  and  for  compensation  for  misdescription. 

On  the  6th  November  18.54  the  Plaintiff  entered  into  a  contract  for  the  purchase 
of  Lot  15  contained  in  the  particulars  of  sale,  subject  to  certain  conditions. 

Lot  15  was  described  as  "The  Manor  of  Pembridge  Foreign;"  but  the  Defendant 
Smy thies,  before  the  execution  of  the  contract,  added  in  ink  : — "  Fine  two  ijear.f' 
improved  rent  or  ralue  of  the  copyhold  estates,  parcel  of  the  inanor." 

By  the  seventh  condition  of  sale  the  purchaser  was  allowed  twenty-one  days,  from 
the  delivery  of  the  abstract,  to  take  objections  and  make  his  reqtimtions  upon  the  title. 
The  eighth  condition  was  as  follows  : — "  If  any  purchaser  insist  on  any  objection  or 
requisition,  as  to  the  vendor's  title,  the  abstract  of  title,  evidence  of  title,  conveyance 
or  otherwise,  which  lite  vemlors  shall  be  [511]  unable  or  unwilling  to  answer,  remove  or 
comphj  with,  the  vendors  may,  by  notice  in  writing,  to  be  given  to  such  purchaser  or 
his  solicitor,  at  any  time  and  notwithstanding  any  negociations  respecting  such 
objection  or  requisition  (not  being  an  express  waiver  of  this  condition)  annul  the 
contract ;  and  in  such  case,  the  vendors  shall  repay  to  the  purchaser  his  deposit, 
without  any  costs,  interest  or  damages  whatever,  and  this  condition  shall  not  be 
limited  by  the  eleventh  condition." 

The  eleventh  condition  was  as  follows: — "The  particulars  are  believed  to  be 
correct  ;  but  no  mistake,  as  to  quantity  or  tenure,  or  other  error  or  omission  in  the 
particulars,  as  to  the  description  or  quality  of  the  property,  or  as  to  any  charges 
thereon,  or  as  to  the  vendor's  interest  or  otherwise,  if  capable  of  compensation,  shall 
annul  the  sale,  but  a  compensation  (proportionate  to  the  purchase-money)  shall,  in 
every  case,  be  given  or  taken,  as  the  case  may  require,  to  be  settled  by  two  referees 
or  their  umpire,"  iVx.,  iVc.  "  lUd  thin  condition  shall  not  limit  the  vendor's  right  to  rrscind 
the  contract  under  the  ciijhtli  condition." 

On  the  15th  November  1854  an  abstract  of  the  Defendant's  title  was  delivered. 
No  ([uestion  then  turned  upon  the  title. 

Early  in  December  following,  Mr.  Cuddon,  as  agent  for  the  Plaintiff,  went  into 
Herefordshire,  with  a  view  of  making  inquiries  as  to  the  manor,  who  then  discovered 
that  the  fine  payable  upon  death  or  alienation,  in  respect  of  copyhold  hereditaments 
held  of  the  manor  of  Pembridge  Foreign,  was  not  and  had  never  been  two  years' 
improved  value,  but  only  one  year's  improved  rent  or  value. 

On  the  5th  December  1S54  the  Plaintifl"s  agents  [512]  wrote  to  the  Defendant 
Smythies,  stating  that  they  had  no  objection  or  requisition  to  make  as  to  the  vendor's 
title,  "  so  far  as  the  abstract  goes."     They  proceeded  to  inform  the  Defendant,  that 
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the  steward  of  the  manor  had  stated  that  the  fine  was  one  and  not  two  years'  value, 
and  required  compensation  for  the  erroneous  statement. 

Previously  to  the  sending  of  this  letter,  an  interview  had  t;iken  place,  on  the 
1st  of  December,  between  the  Defendant  Mr.  Smythies  and  the  Plaintiff's  agent  Mr. 
Cuddon,  when,  after  some  conversation  as  to  the  amount  of  fine,  the  Defendant, 
still  asserting  his  belief  that  the  fine  was  two  years'  value,  offered  to  rescind  the 
contract,  or  to  try  the  right  at  law,  and  complete  the  purchase,  if  successful.  This, 
however,  was  refused  Ijy  the  Plaintiff's  agent,  who  said  he  demanded  £1000  by  way 
of  compensation  for  the  alleged  misdescription. 

On  the  7th  December  the  Defendant  Mr.  Smythies  wrote  a  letter  to  the 
Plaintiff's  agent  which,  after  entering  into  the  question  of  the  fine,  proceeded  as 
follows  : — "  The  offer  I  made  you  to  rescind  the  contract  was  perfectly  fair,  iVc,  \'c. 
You  cannot  compel  specific  performance  with  compensation,  even  if  you  could  prove 
my  statement  erroneous ;  first,  because  the  eleventh  condition  states — '  But  this 
condition  shall  not  limit  the  vendor's  right  to  rescind  the  contract  under  the  eighth 
condition  ; '  and  secondly,  because  the  words  '  if  capable  of  compensation  '  exclude 
this  case." 

On  the  13th  of  December  the  Plaintiff's  agent  wrote  a  letter  to  Mr.  Smythies, 
which,  after  explanations  as  to  the  question  of  the  amount  of  fines,  proceeded  as 
follows  : — "  Jl'e  are  (ulrkcd  that  we  ought  to  irisist  nn  [513]  sow c  further  titir  to  the  projxrti/ 
than  the  mere  power  of  sale  contained  in  the  deed  of  1806.  Thai  pmver  authwized  the 
trustees  to  sell  forthwith,  for  the  inupose,  as  appears  hi/  the  recitals,  of  paying  the  debts  of 
James  Kinnerslei/,  which  hi^  personal  estate  is  saitl  to  have  been  insufficient  to  pay.  Surely, 
therefore,  smne  explanaiion  is  necessary,  to  shew  ichy  the  sale  has  been  delayed  for  nearly 
half  a  century,  and  that  the  power  still  subsists.  You  will  at  once  see  that  this  is  not  an 
ordinary  case  of  a  trust  for  sale,  where  the  pi'oceeds  are  to  be  divided  among  the 
children  or  other  cestuis  (pie  trust,  and  where  the  property  is  converted  in  equity  into 
personalty  merely  for  the  sake  of  convenience  in  dealing  with  it.  Moreover,  should 
you  be  unable  to  shew  that  the  fine  is  two  years'  value  instead  of  one,  there  can  be 
no  difficulty  in  a.scertainiug  the  fair  compensation  ;  and  we  altogether  deny  the 
construction  you  put  upon  the  eighth  and  eleventh  conditions,  under  the  circum- 
stances of  this  case  and  your  foreknowledge  of  the  matter." 

In  answer  to  this,  a  letter  was  written  liy  the  Defendant  Smythies,  dated  the 
19th  December  1854,  from  which  the  following  is  an  extract  : — "  As  to  your  new 
objection  to  the  title  received  on  the  1-lth,  and  twenty-nine  days  after  you  received 
the  abstract,  it  is,  by  the  conditions,  too  late,  especially  after  you  had  formerly 
accepted  the  title  by  your  letters  of  the  -Jth  and  ^th.  No  doubt,  the  counsel  who 
advised  the  acceptance  of  the  title  knew,  from  the  case  of  Forbes  v.  Pearock  (1  Phil. 
717),  that  the  objection  is  not  tenable." 

This  bill  was  filed  on  the  18th  of  December,  and  a  copy,  but  not  a  perfect  copy, 
served  on  that  day. 

[514]  On  the  20th  December  1854,  the  day  on  which  the  complete  copy  of  the 
bill  was  filed,  the  Defendant  Mr.  Smythies  wrote  the  following  letter  to  the  Plaintiff's 
agents  : — "Sir, — As  the  only  mode  of  escaping  a  Chancery  suit,  which  I  cannot  win 
without  expense,  I  now  annul  the  contract  made  for  the  purchase  of  the  above 
manors  on  the  6th  November  last,  as  I  am  empowered  to  do  by  the  eighth  condition 
of  sale.  The  deposit  of  £500  shall  be  repaid  on  receiving  your  instructions  as  to  the 
mode  of  doing  so. — I  am,  &c." 

The  deposit  was  sent  to  the  Plaintiff's  town  agents,  but  was  returned  by  them  to 
the  Defendant. 

The  evidence  and  the  passages  in  the  Defendant's  answer,  which  liear  upon  the 
points  of  the  ease,  are  referred  to  in  the  judgment  of  the  Master  of  the  Kolls. 

Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  Plaintiff's.  Special  and  oppressive 
conditions  of  sale  of  this  description  are  discountenanced  and  construed  strictly  ; 
Hyde  v.  Dallaway  (4  Beav.  608) ;  Morley  v.  Cook  (2  Hare,  106).  But  these  conditions, 
taken  together,  are  not  such  as  enable  the  vendor  to  rescind  the  contract.  The 
eleventh  condition  provides  for  compensation  in  the  event  of  error  or  misdescription, 
and  the  eighth,  which  gives  the  vendor  a  right  to  annul  the  contract,  only  takes 
effect  in  case  of  a  real  difficulty  as  to  title.     Here  the  only  objection  is  the  quantum 
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of  the  fine,  and  to  this,  the  eleventh  condition  alone  is  applicable.  The  vendor 
cannot  rely  on  his  misrepresentation,  as  to  the  amount  of  the  fine,  as  a  ground  for 
rescinding  the  contract,  hut  it  must  be  performed  with  a  compensation.  The  case  is 
precisely  within  the  rule  established  by  J'ainkr  v.  Newbi/ (II  Hare,  26),  [515]  and 
Nelthwpe  V.  HoUjatc  (1  Coll.  203).  The  continuance  of  the  correspondence  after  the 
offer  to  rescind  was  a  waiver  of  the  condition  ;  Marie//  v.  Cook  (2  Hare,  106) ;  and 
the  vendor  could  not  afterwards  fall  back  upon  it;  Taniwr  v.  Smith  (10  Sim,  410). 
Secondly.  As  to  the  right  to  compensation.  The  vendor  had  full  means  of  knowing 
what  the  fines  payable  in  respect  of  the  copyhold  lands  in  Pembridge  manor  were, 
and  he  describes  them  of  two  years'  annual  value.  This  turned  out  to  be  doubtful, 
but  the  purcha.ser  is  willing  to  accept  the  title  upon  receiving  a  fair  compensation, 
to  be  ascertained  by  the  value  of  the  fines  really  payable.  In  KtUhorpe  v.  Hohjate 
(1  Coll.  203),  "a  vendor  contracted  to  sell  an  estate  in  fee,  with  a  stipulation  that, 
if  any  dispute  should  arise  as  to  the  title,  the  same  should  be  submitted  to  some 
eminent  conveyancer,  and  that  in  case  he  should  be  of  opinion  that  a  good  title  could 
not  be  made,  the  contract  should  be  rescinded.  Upon  the  delivery  of  the  abstract,  it 
appeared  that  the  vendor's  mother  had  a  life  interest  in  the  premises,  and  that  her 
interest  was  known  to  the  vendor  at  the  time  of  the  contract.  Upon  her  refusing 
to  join  in  the  conveyance  to  the  purchaser,  it  was  held  that  the  vendor  was  not 
entitled  to  rely  on  the  before-mentioned  stipulation  as  a  ground  for  rescinding  the 
contract,  but  that  the  contract  must  be  specifically  performed,  with  compensation  in 
respect  of  the  life  interest."  So  where  a  manor  being  advertised  for  sale,  the  fines 
were  described  as  arbitrary,  and  it  appeared  that  they  were  so  only  on  alienation ; 
compensation  was  decreefl ;  Cmhkn  \.  Caiiwrifjht  (4  Y.  &  Coll.  Ex.  25). 

Mr.  Lloyd  and  Mr.  Smythe,  for  the  Defendant.  By  the  common  law  the  fines 
due  to  the  lord  are  pre-[516]  sumed  to  be  arbitrary,  to  the  extent  of  two  years' 
annual  value  ;  Denni/\.  Lcmman  (1  Scriv.  421  ;  Hob.  13.5)  ;  and  the  mode  of  assessing 
the  fine  is  shewn  by  the  court  rolls,  to  which  the  Plaintiff  had  full  access. 

[The  Ma.stek  of  the  Rolls,  as  to  the  mode  of  assessing  fines,  referred  to 
JFihrni  V.  Jloare  (2  Bar.  &  Adol.  350).] 

The  very  (piestion  as  to  the  amount  of  fine  payable  in  respect  of  copyholds  in 
the  manor  of  Pembridge  has  been  judicially  investigated,  and  an  arbitrary  fine 
established;  Doe  d.  Twinimj  v.  Mmcott  (12  Mees.  &  W.  832).  There  the  Lord  Chief 
Baron  ruled,  that  "  there  was  some  evidence  for  the  jury  of  the  fine  being  reasonable, 
that  is,  that  it  did  not  exceed  two  years'  improved  value."  The  vendor,  at  the  time 
of  sale,  was  in  the  firm  conviction  that  the  representation  in  the  particulars  was  the 
true  one  ;  it  was  neither  wilful  nor  fraudulent.  The  representation  could,  however, 
only  be  considered  as  imperfect.  The  thing  for  which  compensation  is  asked  is 
uncertain,  and  caiuiot  be  ascertiiined  by  any  reference  to  value.  The  Defendant  has 
always  claimed,  now  claims  and  thinks  he  has  a  right  to  claim  an  arbitrary  fine, 
that  is,  two  years'  improved  value.  Secondly.  The  Defendant  has  a  clear  right  to 
rescind  the  contract  under  the  terms  of  the  eighth  condition.  They  are  plain  and 
unambiguous  ;  and  even  if  there  should  be  an  apparent  ambiguity  as  to  the  words 
"or  otherwise,"  that  is  cleared  up  by  reference  to  the  context  ;  it  must  mean  some- 
thing other  than  "  title  "  or  "conveyance."  As  to  the  case  of  rainUr  v.  Neivbij,  upon 
which  the  Plaintiff  ehiefiy  relies,  there  a  formal  notice  to  rescind  had  not  been 
given.  In  the  present  ca.se,  the  Defendant  gave  no-[517]-tice  to  rescind  before  a 
complete  copy  of  the  bill  had  been  filed. 

Mr.  Karslake,  in  reply.  The  ditficulty  of  fixing  the  amount  of  compensation  is 
not  a  sutHcient  answer  to  the  claim,  but  in  the  present  ca.se  there  is  none.  The 
notice  to  rescind  was  an  afterthought,  and  the  iu<|uiry  as  to  who  were  the  cestuis 
que  (niM  was  not  a  requisition  as  to  title  within  the  terms  of  the  seventh  condition. 

The  M.vster  of  the  Kolls  [Sir  John  Komilly].  This  bill  is  filed  for  the 
specific  performance  of  a  contract  for  the  sale  of  a  manor.  The  Plaintiff  insists 
on  the  contract,  but  requires  compensation  by  reason  of  an  alleged  misdescription  in 
the  particulars  of  sale.  This  is  contested  on  the  other  side  ;  and  it  is  also  alleged 
that,  if  the  Defendant  shoulil  fail  in  this  res[)ect,  he  has  put  an  end  to  the  contract 
by  giving  a  notice  uuiler  the  eighth  condition  of  sale.  The  subject-matter  of  the 
purchase  is  the  manor  of  Pembridge  Foreign,  in  the  county  of  Hereford,  and  is  thus 
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(lesciibed  in  the  conditions  of  sale:  "Lot  15.  The  Manor  of  Pembridge  Foreign. 
P^ine,  two  years'  improved  rent  or  value  of  the  copyhold  estates,  parcel  of  the 
manor." 

The  Plaintiff  alleges  that  he  bought  on  this  representation,  and  that  he  has  since 
iliscovered  that  the  fine  is  one  year's  improved  value  and  not  two,  and  he  seeks 
compensation  in  this  respect.  The  Plaintiff  gave  £3000  for  this  and  Lot  U,  and 
paid  a  deposit  of  £"300.  It  was  stated,  at  the  sale,  by  the  Defendant  to  Mr. 
Pen-[518]fold,  on  behalf  of  the  Plaintiff,  that  some  of  the  late  tenants  of  the  manor 
had,  by  mistake,  been  admitted  at  a  fine  of  one  year's  rent  only,  and  it  was  in  order 
to  avoid  any  mistake  that  the  Plaintiff  caused  the  amount  of  fine  payable  to  be 
written  on  the  printed  conditions  of  sale  before  he  entered  into  this  contract. 

The  contract  was  entered  into  on  the  6th  November  1^54.  At  the  close  of  that 
month,  Mr.  Cuddon,  on  behalf  of  the  Plaintiff,  went  down  to  the  manor  of  Pembridge 
Foreign  to  make  inquiries  on  the  spot  as  to  the  condition  and  state  of  payments  of 
the  manor.  He  was  then  informed  by  Mr.  Wodehouse,  the  steward  of  the  manor, 
that  only  one  year's  rent  was  taken  as  the  fine,  and  not  two  years'. 

The  result  of  the  evidence  on  this  part  of  the  subject  may  be  shortly  stated  to 
be  this :  It  is,  in  my  opinion,  proved  that,  for  some  time  past,  only  one  year's 
improved  value  has  been  taken  as  a  fine,  but  that  two  years'  improved  value  has  been 
and  is  claimed  by  the  lord  of  the  manor.  It  is  proved,  however,  that  some  time  prior 
to  the  sale,  the  Defendants  gave  express  directions  to  the  steward  not  to  admit  any 
tenant  without  a  payment  of  a  fine  of  two  years'  improved  value ;  that  this  was 
intended  to  be  acted  upon,  but  that  since  the  directions  were  given,  no  opportunity 
had  occurred  of  imposing  this  fine  ;  that  the  attempt  to  enforce  it  would  probably 
create  litigation  with  the  tenants  of  the  manor,  possibly  of  an  expensive  character : 
and  the  purchaser  swears  that,  on  purchasing,  he  did  not  suppose  that  a  law  suit 
would  be  necessary  to  enable  him  to  enforce  payment  of  the  tine  as  stated  in  the 
conditions  of  sale. 

In  this  state  of  circumstances  the  Plaintiff  seeks  compensation,  on  the  ground  that 
it  is  proved  that  one  [519]  year's  improved  value  is  the  only  fine  which  can  in  fact  be 
taken. 

The  Defendant,  on  the  contrary,  insists  that,  by  law,  the  lord  of  the  manor  is 
entitled  to  levy  a  tine  of  two  years'  improved  value.  He  swears  that  in  the  interview 
with  Mr.  Penfold  prior  to  the  sale,  he  informed  him  that  the  claim  to  a  tine  of  two 
years'  improved  value  would  probably  lead  to  litigation.  After  the  contest  arose,  he 
offered  either  to  rescind  the  contract  or  try  the  question  at  law,  and  to  complete  the 
sale  in  case  of  success.  This  was  declined  on  the  part  of  the  purchaser,  and  the 
present  bill  was  filed  for  a  specific  performance  of  the  contract,  with  a  compensation 
in  consequence  of  this  misdescription. 

If  the  matter  rested  here,  the  fact  of  the  amount  of  fine  properly  leviable  being 
disputed,  I  should  have  been  of  opinion  that  it  would  be  necessary  for  me  to  put  the 
matter  into  a  course  of  inquiry,  either  in  Chambers  or  by  some  proceeding  at  law,  for 
the  purpose  of  ascertaining  whether  the  fine  is  properly  one  or  two  years'  improved 
value  ;  as  I  consider  it  certain,  that  in  the  ordinary  case  of  misdescription,  by  stating 
the  fine  to  be  two  years'  improved  value  instead  of  one,  the  puichaser  would  be 
entitled  to  insist  on  specific  performance  with  a  compen.sation. 

This  raises  the  next  question  which  arises  on  the  conditions  of  sale.  The  eighth 
condition  is  in  these  words.  [The  Master  of  the  Kolls  here  read  the  eighth  and 
eleventh  conditions.]  The  bill  was  filed  on  the  18th  December  1854,  and  the  notice 
to  rescind  was  served  on  the  20th  December  1854.  On  this  point,  the  question 
principally  argued  before  me  was  the  construction  of  the  conditions  of  sale,  and 
whether  the  [520]  eighth  condition  applied  to  any  case  of  misdescription  included  in 
the  eleventh  condition  of  sale.  If  it  were  necessary  to  decide  this  point,  according 
to  my  present  view  of  the  question,  I  should  be  of  opinion  that  the  eighth  condition 
of  sale  did  not  apply  to  any  case  of  misdescription  under  the  eleventh  condition  ;  but, 
upon  a  careful  perusal  of  these  papers,  I  have  come  to  the  conclusion  that  the 
notice  to  rescind  the  contract  is  valid  and  effectual  according  to  the  true  construction 
of  the  conditions  of  sale.  This  point  did  not  appear  to  me  with  sufficient  distinctness 
at  the  hearing  or  until  I  had  quietly  read  over  the  papers. 
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On  the  13th  December  ISS-t  the  purchaser  wrote  this.  [His  Honor  here  read  the 
letter  of  the  13th  December  1854r.  See  ante,  p.  512.]  To  this  an  answer  was  sent 
by  the  Defendants  on  the  19th.  [His  Honor  here  read  the  e-xtract  set  ont  at  p.  513.] 
On  the  isth,  as  I  have  stated,  the  bill  was  filed,  and  a  copy,  but  not  a  perfect  copy, 
served  on  that  day.  On  the  20th  December  the  Defendant  wrote  the  letter  rescinding 
the  sale.  Now,  referring  to  the  eighth  condition  of  sale,  the  Plaintiff,  in  the  letter  of 
the  13th  December,  which  I  before  read,  expressly  raised  the  question  of  the  necessity 
of  further  title,  and  this  is  clearly  within  the  terms  of  the  eighth  condition  of  sale, 
indeed  the  bill  raises  the  same  question  ;  and,  although  that  is  waived  at  the  Bar,  it 
was,  in  my  opinion,  sufficient  to  justify  the  Defendant  in  sending  the  notice  to 
rescind. 

In  these  cases  the  conditions  are  to  be  construed  most  strictly  against  the  vendor, 
and  I  shall  always  do  so  ;  but  still  a  meaning  must  be  given  to  them,  such  as  they 
fairly  bear,  and  this  has  no  other. 

I  am  surprised  that  purchasers  can  be  found  to  bid,  [521]  where  such  conditions 
are  imposed,  and  only  last  week,  sitting  in  Chambers,  I  interposed  a  ditiicultv  to  the 
laying  ont  of  a  ward's  money  in  bidding  for  property,  where  there  were  similar 
conditions  of  sale.  Vendors,  however,  submit  to  the  reduction  of  price  arising  from 
diminished  competition  springing  from  this  circumstance,  and  the  purchaser  bids  and 
contracts  with  his  eyes  open. 

In  this  case,  therefore,  the  Ijill  must  be  dismissed,  on  the  ground  that  the  contract 
was,  in  the  circumstances  of  this  case,  fully  and  etlectually  rescintled  under  the 
eighth  condition  of  sale  and  by  the  notice  of  the  20th  December  1856. 

The  costs  must  follow  the  result  from  the  period  of  the  receipt  of  the  notice. 

[522]     Lindsay  v.  Gibbs.    July  23,  24,  25,  1856. 

[S.  C.  26  Beav.  51,  and  on  appeal,  3  De  G.  &  J.  690  ;  44  E.  R.  1435.  See  Broivn  v. 
Taime,;  1866,  L.  II.  2  Eq.  809;  JrUsoii  v.  JFihaii,  1872,  L.  R.  14  Eq.  42;  Keith 
V.  Bun-mvs,  1876,  1  C.  P.  D.  734.] 

The  right  to  freight  is  incidental  to  the  ownership  of  the  vessel  which  earns  it,  and 
therefore  a  transfer  of  a  share  in  a  ship  passes  the  corresponding  share  in  the 
freight,  under  an  existing  charter-party,  without  the  mention  of  the  word 
"  freight." 

In  equity,  an  assignment  of  freight  to  be  earned  is  valid. 

A  ship  was  chartered  by  her  owner.  Afterwards,  in  June  1854,  he  sold  twenty-four 
shares  of  the  ship  to  A.,  and  the  remaining  forty  shares  to  B.,  and  in  December  he 
assigned  the  freight  to  C  A.  registered  before,  and  B.  after  G.'s  assignment ;  but 
0.  gave  the  first  notice  to  the  charterers.  Held,  that  G.'s  right  to  the  freight  had 
priority  over  B.,  but  not  over  A. 

One  who  is  interested  in  the  freight  alone,  severed  from  the  ship,  held  liable  to 
contribute  his  proportion  of  the  expenses  incurred  by  the  ship  in  earning  the 
freight. 

By  a  charter-party,  dated  the  27th  of  April  1S54,  Mr.  Hammond,  the  owner  of  a 
ship  called  "Genghis  Khan,"  chartered  her  to  the  Defendants  Messrs.  Gibbs  for  a 
voyage  to  Moreton  Bay,  Australia,  and  from  thence  to  Peru,  to  load  and  bring  to  this 
country  a  cargo  of  guano,  at  a  certain  rate  of  freight.  Mr.  Hammond  was  described 
in  the  charter-party  as  owner  of  the  ship.  On  the  1st  of  June  1854  Hammond 
executed  bills  of  sale  of  24-64ths  of  the  ship  to  Hriggs  and  three  other  Defendants, 
which  were  registered  in  September  and  November  1S54. 

In  Juno  18.")4  Hammond  also  executed  bills  of  sale  of  the  remaining  40-G4tlis  of 
the  ship  to  eleven  other  of  the  Defendants,  but  which  were  not  registereil  until 
between  the  5tli  and  2i)th  of  Jainiary  1855. 

In  the  meanwhile,  the  Plaintitt's  .Messrs.  Lindsay,  who  were  under  liabilities  for 
Hainmonil,  re(|uired  secin'ity,  and  he  oll'ore<l  them  the  freight  wliicli  would  become 
pjiyable  by  Messrs.  Gibbs  under  the  charter-party  of  the  "Genghis  Khan."     The 
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Plaintiffs  accepted  this  security,  and  Hammond  thereupon  wrote  and  delivered  to  the 
Plaintiffs  a  letter  in  the  following  terms  :  — 

"  -Idth  December  1854. — Messrs.  Anthony  Gibbs  it  Sons.— Gentlemen, — We 
hereby  assign  to  Messrs.  W.  8.  [523]  Lindsay  iV;  Co.  the  freight  which  will  become 
due  fiom  you  to  us,  on  the  delivery  of  the  cargo  shipped  by  your  house  abroad,  in 
the  ship  'Genghis  Khan,'  in  the  month  of  November  last,  to  the  extent  of  £4300 
sterling;  and  we  therefore  request  you  to  hold  this  amount  at  their  dispo.sal,  whose 
receipt  for  the  same  shall  be  binding  on  us.  W.  P.  Hammond  &  Co." 

On  the  same  day  the  Plaintiffs  communicated  this  letter  and  produced  the  original 
to  Messrs.  Gibbs  &  Co.  At  this  time  no  other  person  had  given  any  notice  to  (}ilil)s 
&  Co.  of  any  other  assignment  of  this  freight. 

The  "Genghis  Khan  "  returned  to  the  port  of  London  in  June  1855,  having  on 
board  a  cargo  of  guano,  loaded  under  the  above  charter-party.  The  cargo  was 
delivered  to  Messrs.  (4ibbs  &  Sons,  and  a  sum,  exceeding  £8000,  was  still  due  from 
them  on  the  charter-party  in  respect  of  the  freight. 

Messrs.  Gibbs  &  Sons  declined  paying  the  amount  on  the  ground  of  the  conflicting 
claims  to  it. 

It  was  not  denied  that  the  notice  given  by  the  Plaintiffs  to  Messrs.  Gibbs  »V-  Co. 
was  prior  to  any  notice  given  by  the  Defendants,  and  the  Plaintiffs  claimed  a  lien  on 
the  freight  for  the  amount  due  to  them. 

Mr.  Koupell,  Mr.  Cairns  and  Mr.  Tomlin.son,  for  the  Plaintiffs.  Messrs.  Lindsay 
claim  nothing  as  against  the  ship ;  but  it  is  well  settled  that  freight  may  be  wholly 
independent  of  the  vessel;  Splidl  v.  Bowles  (10  flast,  279.  See  also  Stephenson  v. 
Don-son,  3  Beav.  344) ;  and  that  the  right  to  the  vessel  may  be  separated  from  the 
right  [524]  to  the  freight.  Although  the  Ship  Registry  Acts  may  prevent  the  Court 
from  considering  anyone  but  the  registered  owner  as  the  owner  of  the  ship,  where 
the  right  to  the  ship  is  in  question,  still  that  will  not  prevent  the  parties  dealing  as 
regards  the  freight  on  a  different  footing;  Daimpmi  v.  JUiitinore  (2  Myl.  A;  Cr. 
177-190);  Re  Ship  Warre  (8  Price,  269,  note).  Hammond  being  described  as  the 
owner  of  the  ship  in  the  charter-party,  no  evidence  is  admissible  to  shew  that  any 
other  party  was  so;  Humble  v.  Hunter  (12  Q.  B.  Rep.  310).  The  assignment  by 
Hammond  of  the  freight  was  immediately  after  the  sailing  of  the  vessel  on  her  out- 
ward voyage  to  earn  it,  and  the  effect  of  the  notice  given  to  the  charterer  perfected 
the  Plaintiffs'  title  by  the  transfer ;  Domjlas  v.  llussell  (4  Sim.  524.  Affirmed  on 
appeal);  Garilner  v.  Lachlan  (4  Myl.  &  Cr.  129).  It  does  not  appear  that  at  the  time 
of  the  purchase  of  the  24-64th  shares  of  the  ship,  any  inquiry  was  made  by  the 
purchasers  as  to  the  position  of  the  ship  at  the  time.  If  there  had  been,  they  would 
have  ascertained  that  she  was  then  on  her  vo^'age  under  the  charter-party  earning 
this  freight.  The  registry  of  the  40-64th  shares  was  long  after  the  assignment  of  the 
freight ;  and  although  the  transferees  of  the  24-64ths  were  equitable  owners  of  a 
chose  in  action,  they  had  not  perfected  that  ownership  by  notice.  They  thus  left 
Hammond  as  the  ostensible  owner  of  the  ship.  A  transferee  becoming  so  after  the 
sailing  of  the  vessel,  and  never  having  taken  possession,  could  only  take  her  subject 
to  the  contract  which  had  been  entered  into  with  the  charterer,  and  subject  to  the 
equities  which  had  previously  arisen  ;  Morrison  v.  Parsons  (2  Taunt.  407).  Gibbs  & 
Co.,  the  consignees  of  the  cargo,  having  received  it  in  pursuance  of  the  usual  bills  of 
[525]  lading,  have,  at  law,  made  themselves  debtors  for  the  amount  of  freight ;  Abbott 
on  Shipping  (edit.  9,  p.  346) ;  Sanders  v.  Fan~eller  (4  Q.  B.  Rep.  260,  affirmed  by  Ex. 
Ch.).  The  charter-party  is  the  superior  and  paramount  contract  governing  the  title 
to  the  freight,  and  no  suggestion  is  made  that  the  character  of  the  cargo  or  of  the 
freight  earned  has  been  changed.  Gibbs  &  Co.  interpleaded  at  law,  and  it  is  a  recog- 
nized rule,  both  at  law  and  in  equity,  that  no  new  contract,  express  or  implied,  must 
be  entered  into  as  to  the  .subject-matter  of  the  thing  in  contest.  Courts  of  law  have 
carried  out  as  far  as  possible  the  rules  of  Courts  of  Equity  as  to  the  assignment  of  a 
chose  in  action,  which  requires  notice  to  perfect  thf)  title  ;  Tihhits  v.  George  (5  Adol.  & 
E.  107). 

Mr.  R.  Palmer  and  Mr.  Cole,  for  the  four  Defendants,  the  transferees  of  24-64ths 
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of  the  ship.  It  is  quite  clear,  and  is  a  principle  well  established,  that  if  a  ship  be  sold 
the  vendee  is  entitled  to  the  freight  as  an  incident  to  the  ship ;  Case  v.  DariiUon  (5 
Maule  &  S.  79).  So  by  the  mortgage  of  a  ship,  accr\iiiig  freight  will  pass  to  the 
mortgagee ;  Dean  v.  M  Ghu  (4  Bing.  45).  The  charter-party  leaves  the  ship  in  the 
possession  of  the  owners,  and  it  is  to  be  navigated  hy  them  on  account  of  the  owners 
of  the  ship  for  the  time  being.  These  four  Defendants  were,  at  this  time,  complete 
owners  of  24-(54ths  of  this  vessel.  Thus,  if  payment  of  the  freight,  or  .so  much  of  it 
as  was  attributable  to  24-64ths  of  the  ship,  had  been  made  to  them  by  the  charterers, 
it  would  be  an  answer  at  law  to  an  action  by  the  party  who  entered  into  the  charter- 
party.  This  contract,  on  the  face  of  it,  professes  to  be  made  on  behalf  of  the 
"owners,"  and  not  merely  for  the  owner  whose  name  is  attached  to  it  as  a  party.(l) 
[526]  If  the  Plaintiffs  had  made  due  inquiry  they  would  have  found  that  the  24-64ths 
in  the  ship  had  been  sold,  and  the  reason  they  did  not  make  inquiry  is  apparent  on 
the  face  of  the  bill :  it  was  their  an.xietv  to  obtain  some  available  security,  and  there 
was,  in  fact,  no  consideration  for  this  security  ;  it  was  given  for  a  pre-existing  debt. 
Freight  is  not  analogous  to  a  debt  which  is  due  and  payable  at  a  given  time,  but 
freight  only  becomes  due  and  payable  on  the  arrival  of  the  vessel.  The  case  is  like 
that  of  a  carrier  to  whom  nothing  is  due  until  the  goods  are  delivered.  At  the  time 
of  the  assignment  there  was  nothing  earned,  and  these  Defendants  had,  as  registered 
owners  to  the  extent  they  were  interested,  possession  of  the  very  thing  which  was  to 
earn  this  freight.  The  necessity  of  bringing  an  action  at  law  in  the  name  of  the 
party  whose  name  is  attached  to  the  charter-party  is  merely  a  technical  rule  of 
pleading.  The  consideration  for  the  payment  of  the  freight  is  the  delivery  of  the  goods, 
and  on  such  delivery  a  new  contract  arises;  Kiinp  v.  Clark  (12  Q.  B.  Kep.  647). 
Possession  of  a  ship  is  not  similar  to  possession  of  a  chose  in  action,  it  is  complete 
without  notice,  and  the  doctrine  of  notice  is  not  to  be  extended  ;  Jones  v.  Smith  (1 
Hare,  43-.5.i).  2d.  All  the  expenses  must  be  deducted  from  the  gross  amount  of 
freight  before  any  division  of  freight.  The  owners  of  a  ship  are  tenants  in  common 
and  jointly  interested  in  her  use  and  employment,  and  being  similar  to  a  partnership 
the  expenses  are  the  first  charge  upon  the  profits  or  freight  earned  :  Gn-en  v.  Jirif/(is 
(G  Hare,  395) ;  Catn  v.  Ininff  (5  De  G.  &  S.  210) ;  Alexander  v.  Siiinns  (18  Beav.  80). 

Mr.  Selwyn,  for  the  other  Defendants,  the  owners  of  the  [527]  40-64th  shares. 
The  title  of  all  the  owners  of  the  ship  was  complete  both  at  law  and  in  equity  before 
any  part  of  the  freight  was  earned.  The  contract  of  affreightment  is  an  onerous  one 
on  the  owners  of  the  vessel,  and  the  construction  of  that  contract  must  be  in  favour 
of  the  owners  ;  they  have  completed  their  jjart  of  the  contract,  which  is  to  carry  the 
cargo,  whereby  the  freight  has  been  earned.  They  have  discharged  the  burdens  of 
the  contract,  they  are  entitled  to  the  benefits  of  it.  If  the  ship  had  been  lost,  the 
owners  would  have  been  the  losers.  The  owners,  by  their  purchase,  were  in  a  pre- 
cisely similar  situation  to  mortgagees  in  possession.  Whenever  in  the  charter-party 
the  phrase  is  used  of  "benefit  to  the  ship,"  it  must  be  construed  to  mean  "benefit  to 
the  owners."  All  expenses  of  the  ship,  freight,  iV:c.,  must  be  first  paid  out  of  the 
gross  amount. 

Mr.  Lloyd,  for  the  assignees  of  Hammond,  who  had  become  bankrupt. 

Mr.  Uoupell,  in  reply,  was  required  by  the  Court  to  apply  himself  to  the  case  of 
the  owneis  of  the  24-64ths. 

The  Plaintiffs  were  not  bound  to  inquire  as  to  the  ownership  of  the  ship  at  the 
time  of  the  assignment  to  them  of  the  freight.  As  to  that,  the  charter-party  shewed 
a  sufficient  title  in  Hammond,  and  the  charterers  (Messrs.  Gilibs  iV'  Co.)  had  no  notice 
of  any  other  charge  or  claim  to  this  freight.  If  inquiry  had  been  made  as  to  the 
ownership  of  the  ship  nothing  would  have  ajipcared  as  to  the  ownership  of  the  freight. 
This  was  clearly  separable  from  the  ship,  and  a  contract  in  respect  of  freight  to  be 
earned  is  valid.  The  Defendants  were  culpably  negligent  in  not  making  inquiry  as 
to  the  position  of  the  shi])  at  the  time  when  it  was  in  [528]  process  of  earning  that 
which  was  comprised  in  the  charter-party.     Tiie  cases  of   Green   v.  Biiggs,  Calo  v. 

(1)  In  the  charter-party,  where  the  word  "owners"  first  appears  the  final  letter 

(s)  had  been  struck  through  witli  a  ])cn,  and  it  was  stated  that  the  same  should  have 
been  done  throughout 
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Irvinij,  and  Akxamlcr  v.  Siiiims  were  all  cases  of  mortgagees.  Dowjhu-i  v.  Russell  should 
govern  the  present  case. 

July  24.  Thk  Mastkk  ok  the  Rolls  [Sir  John  Komilly].  There  is  not  much 
difficulty  in  this  ciise  upon  the  facts  before  me,  and  having  regard  to  some  principles 
of  law  which  appear  to  me  to  be  reasonably  clear. 

In  the  first  place,  I  do  not  doubt  that  the  right  to  freight  is  incidental  to  the 
ownership  of  a  ship,  and  that  the  owner  of  the  ship  is  the  person  who  has  a  right  to 
the  earnings  made  by  it ;  and  although  it  may  be  very  true  that  there  are  distinc- 
tions made  between  the  ownership  of  the  ship  and  the  right  to  the  freight,  in 
particular  cases  at  law  and  in  equity,  yet,  as  a  general  proposition,  the  right  to  the 
freight  is  incidental  to  the  right  to  the  ship.  I  think  it  is  equally  clear  that  in  ecjuity 
an  assignment  of  freight  not  j'et  due  but  to  be  earned,  according  to  the  contract  for 
the  hire  of  the  vessel,  is  a  perfectly  good  assignment,  and  is  binding  in  this  Court. 
But  that  is  an  assignment  which  originally  can  only  be  made  by  the  per-son  who  is 
the  owner  of  the  ship.  The  person  who  has  the  benefit  of  the  contract  may  of  course 
transfer  it  to  another  person,  but  the  right  to  freight,  being  incidental  to  the  right  to 
the  ship,  no  pei'son  can  assign  the  freight  who  has  Tiot  a  right  to  the  freight,  that  is, 
who  is  not  the  owner  of  the  vessel. 

In  the  month  of  June  1854,  the  Defendants  Gibbs,  Robinson,  Hartley  and 
Pinnock  had  purchased  L'4-64ths  [529]  in  this  ship  and  were  the  registered  owners, 
that  is  to  say,  the  last  of  them  was  registered  on  the  ii()th  November  1854.  In  that 
state  of  things,  a  month  afterwards,  in  December  1854,  an  assignment  was  made  of 
the  freight  of  the  whole  vessel  to  the  Plaintifis  by  Mr.  Hammond  as  a  security  for 
moneys  previously  advanced.  I  am  of  opinion  that  he  had  no  power  to  make  that 
assignment,  that  so  far  as  he  was  not  then  the  owner  of  the  vessel,  he  had  no  right  to 
the  freight  and  that  it  was  only  so  far  as  he  was  owner  of  the  vessel  that  he  had  any 
power  to  make  that  assignment,  and  I  feel  this  the  more  strongly  because  I  am 
satisfied  that  a  person  taking  an  assignment  of  freight  under  these  circumstances,  and 
knowing,  as  in  my  opinion  he  is  bound  to  know,  that  the  freight  goes  with  the 
ownership  of  the  vessel,  is  bound  to  ascertain  whether  the  person  who  professes  to 
assign  to  him  the  freight  is,  in  point  of  fact,  the  owner  of  the  vessel.  He  has  the 
easiest  mode  of  ascertaining  it,  he  has  but  to  refer  to  the  register  of  the  vessel  to 
ascertain  who  is  the  registered  owner  of  the  vessel.  If  he  be  the  registered  owner 
the  matter  is  at  an  end,  and  then  he  has  a  right  to  the  freight  and  may  assign  it.  If 
the  Plaintiffs  had  searched  on  this  occasion  they  would  have  found  that  Hammond 
was  only  the  owner  of  40-64ths,  and  therefore,  that  he  had  no  power  to  assign  the 
freight,  except  so  much  of  the  freight  as  was  attributable  to  40-64ths  of  the  vessel. 
The  right  to  the  freight  attributable  to  the  rest  of  the  vessel  was  assigned  at  the 
same  time  that  he  assigned  over  the  shares  of  the  ship  :  I  think  it  impossible  to 
maintain  that  a  person  who  assigns  a  share  in  a  vessel  does  not  also  assign  at  the 
same  time  the  earnings  attributable  to  that  share  without  the  word  "freight"  being 
mentioned  in  the  assignment.  Although  there  is  this  singularity  in  the  English  law, 
which  pervades,  I  believe,  the  commercial  law  of  no  other  country,  [530]  of  making 
a  distinction  between  the  right  to  freight  and  the  right  to  the  ownership  of  the 
vessel,  and  that  the  right  to  the  earnings  of  the  vessel  does  not,  in  every  case,  follow 
the  ownership  of  the  vessel  itself  (and  which,  in  point  of  fact,  has  alone  occasioned 
this  question),  yet  there  can  be  no  question  that,  where  a  person  sells  a  vessel,  he 
sells  the  earnings  of  that  vessel  with  it,  as  much  as  a  person  who  sells  a  house  sells 
the  right  to  receive  the  rent  which  is  afterwards  produced  by  the  house.  That  being 
so,  with  respect  to  the  24-64ths  the  question  is  at  an  end,  so  far  as  respects  the 
Defendants  Gibbs,  Robinson,  Hartley  and  Pinnock. 

But  so  far  as  regards  the  eleven  other  Defendants,  who  are  the  owners  of  the 
remaining  40-64ths,  the  case,  in  my  opinion,  is  very  different.  They  became  the 
owners  of  these  shares  sometime  between  the  5th  and  26th  January  1855.  I  take  no 
account  whatever  of  the  circumstance  that  they  paid  their  money  for  the  purpose  of 
receiving  their  shares  in  the  month  of  June  previously.  I  consider  that  the  Ship 
Registry  Acts  are  binding  upon  me  in  that  respect,  and  that  these  Defendants  took  no 
interest  whatever  in  the  vessel  until  they  had  registered  their  interest  in  it,  and  that, 
accordingly,  they  are  only  to  be  treated  as  purchasers  from  January  1855.     Assuming 
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they  became  purchasers  in  January  1855,  a  person  knows,  that  by  the  law  of  this 
country,  the  owner  of  a  vessel  may  assign  freight  not  actually  payable,  but  to 
become  due  on  a  voyage  then  existing,  and  that  a  valid  assignment  of  it  may  be 
made  to  him.  When  he  is  aware  of  that  fact,  I  think  it  is  his  duty  to  inquire  into 
the  engagements  of  the  .ship  and  the  circumstances  relating  to  it,  and  those 
circumstances  could  easily  he  iiujnired  into,  liecause  if  he  went  to  the  charterer  and 
ascertained  whether  he  had  received  any  notice  of  assignment  of  [531]  the  freight 
and  found  that  he  had  not,  that  would  be  quite  sufficient.  He  ha.s  nothing  to  do  but 
to  buy  the  shares  and  then  he  would  have  been  a  purchaser  for  value  without  anv 
notice  whatever.  He  would  then  have  given  the  first  notice,  if  any  notice  were 
necessary  on  such  an  occasion. 

But  what  do  these  Defendants  do  I  Thev  purchase  the  shares  in  the  vessel,  they 
allow  Mr.  Hammond  to  remain  the  ostensible  owner,  they  enable  him  to  raise  money 
upon  the  hire  of  the  vessel,  and  they  do  not  think  lit  to  register  their  shares  until  the 
month  of  January  following.  The  result  is,  that  it  enables  him  to  obtain  money  as 
if  he  were  the  absolute  and  beneficial  owner  of  the  property  which  they  allow  to 
remain  in  his  hands,  when  their  simple  course  was  to  have  caused  their  shares  to  be 
transferred  on  the  register ;  which  would  have  put  an  end  to  any  question  upon  the 
subject.  If  1  were  to  hold  otherwise,  the  result  would  be  this  :  if  a  man,  for  value 
received,  assigns  freight  to  be  earned  by  a  voyage  which  the  vessel  is  then  under 
contract  to  perform,  he  might,  at  any  time,  deprive  the  purcha.iur  of  the  benefit  of 
that  transaction  by  selling  the  vessel,  and  thus,  at  any  time  before  the  cargo  was 
actually  delivered,  by  the  sale  of  the  vessel,  to  get  a  second  time  the  value  of  the 
freight,  notwithstanding  the  notice  given  to  the  charterers  ;  and  the  owner  of  the 
vessel  would  then  become  entitled  to  the  whole  of  the  freight.  I  consider  it  no 
answer  whatever  to  say  that  the  freight  was  not  earned  at  that  time  or  that  the 
freight  is  not  payable  until  the  vessel  is  discharged  in  the  port  and  the  goods 
actually  delivered  ;  because  it  is  quite  settled  in  various  cases  in  this  Court,  that  a 
good  assigmnent  may  be  made  of  freight  which  has  yet  to  be  earned  under  an 
existing  charter-party. 

[532]  Then  remains  the  only  additional  question,  whether  the  Plaintiffs  can  take 
the  amount  which  they  claim  without  paying  the  charges  upon  the  freight,  and  I  am 
of  opinion  that  they  cannot.  The  question  does  not  necessarily  arise  in  every  case, 
because  I  am  not  going  to  lay  down  the  proposition,  that  the  owner  of  a  vessel  may 
not  contract  with  another,  to  give  him  the  gross  sum  of  freight  to  be  received  from 
the  charterers.  Such  may  be  the  contract  between  them,  and  I  express  no  opinion 
whether  such  a  contract  would  be  binding  against  subsequent  purchasers  of  shares  in 
the  vessel ;  but  as  between  the  owner  who  entered  into  the  contract  and  the  person 
to  whom  the  freight  was  assigned,  I  certainly  do  not  mean  to  lay  down  that  he  could 
not,  as  between  them,  give  the  assignee  a  valid  right  to  receive  from  the  charterers 
the  gro.ss  amount  of  the  freight  and  to  leave  all  the  charges  to  be  borne  by  the 
assignor.  I  express  no  opinion  whatever  whether  that  would  bind  a  subsequent 
purchaser  or  whether  it  must  not  lie  held  that  a  subsequent  purchaser  of  the  vessel 
had  a  right  to  have  so  much  of  the  freight  applied  in  payment  of  those  expenses, 
without  which  no  freight  would  have  been  earned.  But  in  this  case,  I  think  it 
unnecessary'  to  discuss  that  (piestion,  because,  at  the  time  when  this  contract  was 
entered  into  for  the  assignment  of  the  freight,  there  were  persons  who,  in  respect  of 
24-t)4ths,  were  part  owners  of  the  vessel ;  the  conse<iuence  of  which  is,  as  was  laid 
down  in  (liein  v.  Briy(j^  (G  Hare,  395),  that  as  between  tiiem  and  the  assignor  of  the 
freight,  it  was  in  the  nature  of  a  partnership ;  and  all  the  chaiges  must  be  paid  in  the 
first  instance,  before  any  (li\ision  of  profits  can  bo  made  between  them.  Therefore  I 
have  no  doubt  that,  independent  of  any  other  question,  all  the  charges  which  properly 
fall  upon  the  owners  must  be  paid  in  the  first  instance,  and  that  [533]  then  the  nett 
balance  must  be  divided  into  sixty-four  parts,  of  which  24-G-tths  go  to  the  four 
Itefendants  on  the  record  who  owned  those  shares,  and  the  remainder  to  the 
Plaintiffs. 
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[533]     Macbryde  v.  Weekes.    JuIi/  19,  20,  21,  1856. 
[S.  C.  2  Jur.  (N.  S.)  918.] 

Ill  contracts  for  the  lease  of  working  mines,  time,  though  not  immed,  is,  from  the 
Huctuating  nature  of  the  property,  considered  as  of  the  essence  of  the  contract,  and 
the  intended  lessee  may  therefore  fi.v  a  reasonable  time  for  completion,  and,  on  the 
lessor's  default,  may  rescind  the  contract. 

A.  on  the  4th  of  Oct.  contracted  to  grant  a  mining  lease  to  15.,  and  no  time  was 
mentioned  for  completion.  On  the  lOth  of  Dec.  B.  gave  notice  to  A.  that  unless 
he  completed  the  contract  within  a  month,  he  would  rescind  the  contract.  Held, 
on  A.'s  default,  that  B.  was  justified  in  giving  the  notice,  that  the  time  was 
reasonable,  and  a  bill  by  A.  for  specific  performance  was  dismissed  with  costs, 
although  there  were  matters  essential  for  the  completion,  which  did  not  depend  on 
A.  but  on  third  parties. 

A  purchaser,  offering  to  perform  his  part  of  the  contract,  required,  l)y  notice,  the 
vendor  to  complete  within  a  month.  Held,  that  the  purchaser  could  not  afterwards 
set  up,  as  a  defence  to  a  suit  for  specific  performance,  misrepresentation  of  the 
vendor,  of  which  he  was  aware  at  the  time  of  giving  the  notice. 

A.  agreed  to  grant  a  lease  to  B.  After  considerable  delay  on  the  part  of  A.,  B.  gave 
A.  notice,  that  unless  he  completed  within  a  month,  he  would  rescind  the  contract. 
The  day  before  the  expiration  of  the  time  thus  limited,  A.  forwarded  to  B.  the 
drafts,  but  he  furnished  no  abstract  nor  shewed  that  he  was  in  a  situation  to 
complete.  B.  rescinded  the  contract.  Held,  that  it  was  eflFectual,  and  the  Couit 
dismissed  A.'s  bill  for  specific  performance  with  costs. 

This  was  a  suit  for  the  specific  performance  of  an  agreement  of  a  lease  of  a  certain 
mining  property.  It  was  resisted,  first,  on  the  ground  of  misrepresentation  ;  and 
secondly,  that  the  Defendant,  after  due  notice,  had  rescinded  the  contract.  The 
agreement  between  the  Plaintiff  and  Defendant,  dated  the  -ith  October  1855,  provided 
as  follows :  — 

"  1st.  Mr.  Macbryde  agrees  to  grant  a  lease  of  his  present  freehold  of  about  five 
and  a  half  acres  of  mineral  land,  situate,"  itc,  "for  twenty-one  years,  to  Mr.  Weekes, 
renewable  at  the  end  of  that  time,  if  desired  by  Mr.  AVeekes. 

"  2d.  Mr.  Macbryde  also  agrees  to  purchase  the  adjoining  field  of  about  four  acres 
now  belonging  to  [534]  Mr.  Strongitharm,  and  to  grant  a  similar  lease  of  it  to  Mr. 
Weekes. 

"  3d.  Mr.  Macbryde  further  agrees  to  procure  the  assignment  of  the  lease  of  about 
twelve  acres  of  mineral  land,  now  held  by  his  brother  James  Macbryde,  from  Mr. 
Neville  to  Mr.  Weekes. 

"  4th.  Mr.  Macbryde  also  agrees  to  sell  to  Mr.  Weekes  the  whole  of  the  plant, 
engines,  shafts,  tools,  brick-kilns,  offices,  weighing-machines,  &c.,  on  the  joint  estates. 

"5th.  Mr.  Macliryde  will  exercise  all  his  influence  to  procure  an  extension  of  Mr. 
Neville's  lease  to  twenty-one  years,  and  to  obtain  a  modification  of  the  final  levelling 
clause  in  that  lease. 

"Next,  Mr.  Weekes  agrees  to  pay  £1500  for  the  lease  of  the  twelve  acres  from 
Mr.  Neville,  the  lease  of  nine  and  a  half  acres  from  Mr.  Macbryde,  the  engines,  plant, 
brick-kilns,  buildings,  Sec,  A:e.,  in  the  following  manner."  It  then  provided  for  the 
payment  by  instalments,  the  first  to  be  paid  "on  being  put  in  possession  legally." 

The  agreement  then  went  on  to  specify  the  royalties  in  minerals  and  surface  rent 
which  was  to  be  paid  by  Mr.  Weekes. 

The  Plaintiff  proceeded  to  purchase  the  field  mentioned  in  the  second  clause,  and 
on  the  5th  November  1855,  Mr.  Strongitharm  (the  owner  of  the  field)  agreed  to  sell 
it  to  the  Plaintiff  for  £560.  On  the  12th  of  that  month,  a  meeting  took  place 
between  the  Plaintiff  and  Mr.  Neville,  in  the  presence  of  the  Defendant,  when  Mr. 
Neville,  in  consideration  of  £200,  gave  his  consent  in  writing  to  the  assignment  to 
the  Plaintiff  of  the  lease  mentioned  in  the  third  clause,  or  to  the  Defendant  as  [535] 
his  nominee.     Such  lease  contained  a  restriction  against  any  assignment  thereof  by 
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the  lessee  without  the  written  consent  of  the  lessor.  The  Plaintiff  thereupon  gave 
Mr.  Neville  two  promissory  notes  of  £100  each  in  payment  of  the  £200.  Mr. 
Neville,  however,  refused  to  extend  the  term  granted  by  the  lea^e  or  to  allow  any 
modification  of  the  clause  referred  to  as  "  the  levelling  clause,"  and  which  required 
the  lessee  to  level  the  land  demised  at  the  expiration  of  the  terra. 

The  Plaintiff  alleged  that  he  was,  at  the  date  of  the  agreement,  seised  in  fee- 
simple  in  possession  of  the  land  mentioned  in  the  first  clause,  subject  to  a  mortgage  ; 
and  it  was  thought  desirable  that  a  transfer  of  this  mortgage  should  be  efi'ectcd 
previously  to  the  completion  of  the  agreement ;  that  he  proceeded  to  endeavour  to 
efi'ect  such  transfer,  and  that  he  was,  in  other  respects,  occupied  in  placing  himself  in 
a  position  to  carry  the  said  agreement  into  efi'ect,  when,  on  the  10th  December  1855, 
he  received  the  following  notice  from  the  Defendant : — • 

"  I  hereby  require  you  to  perform  and  complete,  within  one  calendar  month  from 
the  day  of  the  date  hereof,  your  part  of  the  agreement  in  writing  entered  into  by 
you  with  me,  bearing  date  the  -tth  of  October  last,  and  signed  by  you  ;  and  I  hereby 
offer  to  perform  my  part  of  the  said  agreement  within  the  time  aforesaid,  on  your 
performing  your  part  thereof.  And  I  hereby  give  you  notice  that,  in  default  of  your 
performing  your  part  of  the  said  agreement  within  the  period  aforesaid,  I  shall 
consider  the  said  agreement  at  an  end." 

On  the  receipt  of  this  notice,  the  Plaintifl"s  solicitors,  by  his  direction,  applied  to 
Mr.  Strongitharm  for  the  abstract  of  his  title  to  the  fiekl  which  the  Plaintiff  had 
[536]  agreed  to  purchase.  Although  two  applications  were  made  to  him  on  the 
subject,  such  abstract  was  not  forwarded  by  him  till  the  2d  January  1S56,  whereupon 
it  was  immediately  examined,  and  the  Plaintitl's  solicitors,  finding  the  title 
.satisfactory,  prepared  the  draft  of  a  conveyance  of  this  field,  and  on  the  7th  they 
forwarded  the  draft  to  the  solicitor  of  Mr.  Strongitharm  for  his  perusal.  The 
Plaintiff's  solicitors  also  prepared  the  draft  of  an  assignment  to  the  Defendant  of  the 
lease  granted  by  Mr.  Neville,  and  also  the  draft  of  a  lease  to  the  Defendant  of  all  the 
land  to  which  the  agreement  related,  including  the  field  purchased  by  the  Plaintifl'  of 
Mr.  Strongitharm.  On  the  9th  January  185G  they  forwarded  the  last-mentioned 
drafts  to  the  Defendant's  solicitors. 

The  Defendant's  solicitors  retained  these  drafts,  but  on  the  12th  January  sent  the 
following  letter  to  the  Plaintifl's  solicitors  ; — 

"  Dear  Sirs, — Mr.  Macbryde,  not  having  performed  his  part  of  the  agreement 
between  himself  and  Mr.  Weekes  of  the  4th  October  last,  within  the  time  specified 
bv  the  notice,  served  by  the  latter  on  the  former  on  the  10th  December  last,  on 
behalf  of  our  client,  we  rescind  the  contract,  and  beg  to  return  draft  lease  and 
assignment." 

On  the  14th  January  the  Plaintiffs  solicitors  wrote  to  the  Defendant's  solicitors 
denying  their  right  to  rescind  the  contract. 

Mr.  It.  Palmer  and  Mr.  Karslake,  for  the  Plaintifi'.  The  Defendant  had  no  right 
to  rescind  the  contract  upon  a  month's  notice.  The  performance  of  the  agreement 
depended  partly  on  the  acts  of  two  other  persons,  [537]  Mr.  Strongitharm  and  Mr. 
Neville,  neither  of  whom  were  bound  by  the  agreement.  The  Plaintifi"  used  due 
diligence  to  enable  him  to  perform  the  contract,  in  that  respect,  but  was  unable  to 
complete  those  acts  within  the  one  month  limited  by  the  notice.  If  the  Defendant's 
solicitors,  instead  of  retaining  the  drafts  forwarded  to  them,  had  returned  them 
immediately,  the  Plaintifi'  might  have  executed  a  lease  and  tendered  it  to  the 
Defendant  within  that  time.  At  all  events,  one  month  was  not  a  reasonable  time. 
They  cited  jrUhi/  v.  Cottle  (Turn,  ifc  Kuss.  78) ;  .sV/wt  v.  Slwle  (7  Ves.  2G5) ;  Dolord  v. 
Ruthfi-hihl  (1  Sim'.  &  St.  590) ;  l'arh:r  v.  Frith  (1  Sim.  i\;  St.  199,  n.). 

Mr.  Follett  and  Mr.  Southgate,  for  the  Defendant.  The  subject  of  the  purchase 
was  a  lease,  for  a  limited  terra,  of  a  working  colliery,  and  therefore  immediate 
possession  was  of  the  essence  of  the  contract.  The  Defendant  had  a  right  to  fix  a 
reasonal)le  time  within  which  the  Plaintiff  should  complete,  and  in  default  to  rescind 
the  contract;  and  here  the  time  given  by  the  notice  to  complete  and  put  the 
Dofeiidant  into  legal  possession  was  ample.  The  Plaintifi'  not  having  complied  with 
the  reipiisitions  of  that  notice,  the  contract  was  at  an  end.  They  relied  on  I'isroutU 
L'krmont  v.   TasLunjh  (1  Ja.  &  \V.  112);  Xvrway  v.  liuwe  (19  Ves.  144);  Souihwinb  v. 
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liixhop  of  Exeter  (6  Hare,  i213);  I'arhn  v.  Thornld  {'1  Sim.  N.  S.  1);  Benson  v.  Lamb 
(9  Beav.  502) ;  and  Kimj  v.  Jf'ihm  (G  Beav.  124). 

Mr.  Karslake,  in  reply,  referred  to  Guest  v.  Uoinfrai/  {o  Yes.  818). 

[538]  The  M.vsteu  ok  the  Rolls  [Sir  John  Komilly].  This  is  a  suit  for  .^iiccifie 
perfi)riiiancc. 

The  defence  is  two-fold.  First,  it  is  said  that  the  Plaintitt'  made  inaccurate 
representations  as  to  the  value  of  the  mine,  and  on  the  faith  of  which  the  Defendant 
entered  into  the  contract ;  and,  .secondly,  the  Defendant  says  that  he  has  determined 
the  contiact  l)y  a  notice  given  on  the  lUth  of  December  18.").5,  stating  that  unless  the 
Plaintiff  performed  his  part  of  the  contract  within  a  month  from  that  period,  it  was 
to  be  put  an  end  to,  and  which  he  assei'ts  was  done. 

On  the  first  part  of  this  case,  I  e.\pres.sed  my  opinion  at  the  hearing  that  it  failed, 
for,  assuming  the  misrepresentations  to  have  been  made,  as  the  Defendant  alleges,  still 
after  he  had  full  information  respecting  that  representation  and  the  value,  he  gave 
the  notice  in  question,  in  which  he  has  undertaken  to  perform  his  part  of  the  contract 
in  case  the  Plaintiff  performed  his  part  within  a  month  after  notice.  This,  in  my 
opinion,  is  conclusive  evidence  that  he  did  not,  at  that  time,  consider  the  misrepresenta- 
tion to  be  material,  and  that,  notwithstanding  it,  he  was  willing  to  perform  his  part 
of  the  contract.  After  this,  it  appears  to  me  to  be  impossible  for  the  Defendant  to 
say  that  the  misrepresentations,  which  he  was  then  aware  of,  were  so  serious  that  it 
would  be  inecjuitable  to  compel  him  to  perform  his  part  of  the  contract.  His  notice 
pronounces  judgment  on  his  own  objection,  and  in  fact  declares  it  to  be  untenalile. 

The  other  objection  on  which  I  reserved  my  judgment  depends  upon  the  question 
of  time — whether,  in  the  circumstances  of  this  case,  the  notice  of  the  10th  of  December 
1855  was  a  reasonable  one  for  the  Defend-[539]-ant  to  give,  and  if  so,  whether  it  has 
been  complied  with  by  the  Plaintiff'  or  has  been  subsequently  waived  by  the 
Defendant.  The  contract  was  dated  the  4th  of  October  1855.  [The  Master  of  the 
Rolls  here  read  it.]  It  is  in  favour  of  the  Plaintiff,  that  no  time  is  mentioned  for 
the  completion  of  the  contract ;  and  also,  that  it  imposes  upon  him  several  matters  to 
be  accomplished,  which,  in  the  ordinary  affairs  of  mankind,  take  time,  and  the 
completion  of  which  did  not  depend  upon  himself  alone.  It  must  be  assumed  that 
it  was  contemplated  between  the  parties  that  the  Plaintiff"  was  to  have  a  reasonable 
time  to  enable  him  to  accomplish  these  objects.  On  the  other  hand,  on  the  side  of 
the  Defendant,  it  is  to  be  observed  that  the  subject-matter  of  the  contract  was  a  lease 
for  working  mines,  and,  above  all,  that  more  than  half  the  land  intended  to  be  worked 
was  held  under  a  lease  for  less  than  twenty-one  years,  which  was  to  be  assigned,  and 
which  was  rapidly  running  out.  The  absence  from  the  contract  of  any  specific 
mention  of  time  within  which  it  was  to  be  completed,  which  would  probabl_7  be 
conclusive  against  the  Defendant  at  law,  I  consider  unimportant  in  equity.  This,  in 
my  opinion,  is  one  of  those  cases  in  which  time  was,  from  the  nature  of  the  property, 
necessarily  of  the  essence  of  the  contract,  in  this  sense  and  to  this  extent  that  it  was 
incumbent  on  the  owner  to  use  his  utmost  diligence  to  complete  his  part  of  the 
contract,  and  that  if  he  failed  in  so  e.xerting  himself,  the  Defendant  might  decline 
having  anything  further  to  do  with  the  matter.  The  subject  of  the  contract  was  in 
part  a  lease  for  working  a  mine ;  which  is  a  trade  of  a  ffuctuating  character,  and 
obviously  coming  within  the  principles  laid  down  in  the  cases  cited  of  I'arlrr  v.  Frith 
(1  Sim.  iV  S.  199,  n.);  Jrright  v.  Howard  (1  Sim.  &  S.  190);  Coslakr  [540]  v.  Till 
(1  Russ.  376);  and  Walker  v.  Jeffrei/s  {I  Hare,  341);  and  several  other  cases.  The 
rest  of  the  property  contracted  for  was  not  merely  for  the  same  purpose,  but  was  a 
leasehold  having  a  short  period  to  run,  and  therefore,  from  day  to  day,  rapidly 
increasing  in  value.  In  such  a  case,  it  is  incumbent  upon  the  vendor  to  use  his 
utmost  diligence  to  complete  his  part  of  the  contract,  although  no  time  is  specified  in 
the  contract ;  and  in  equity  the  purchaser  is  at  liberty  to  fix  a  time  for  the  completion 
of  the  contract,  by  giving  reasonable  notice  for  that  purpose.  No  doubt  this  would 
have  no  operation  at  law  ;  the  difference  being  very  marked  between  law  and  equity, 
so  far  as  regards  this  question  ;  law  only  considering  time  as  of  the  essence  of  the 
contract,  when  it  is  expressly  specified,  whatever  may  be  the  condition  of  the  parties 
and  the  property,  but  equity  considering  time  essential  in  those  cases  only,  in  which 
injury  would  bo  inflicted  upon  one  party  by  disregarding  it. 
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With  respect  to  that  part  of  the  contract  which  contemplates  the  Plaintiff 
purchasing  the  adjoining  field,  and  obtaining  the  consent  of  Mr.  Neville  to  the  assign- 
ment of  the  twelve  acres,  it  is  true,  as  I  have  observed,  that  a  reasonable  time  is  to  be 
allowed  to  the  Plaintiff  to  effect  these  objects  :  but  the  time  that  is  to  be  allowed, 
for  this  purpose,  is  to  be  taken  with  this  qualification  :  that  the  Plaintiff,  by  entering 
into  the  contract,  not  only  positively  affirms  that  he  can  accomplish  these  objects, 
but  he  impliedly  affirms  that  he  will  be  able  to  accomplish  them  speedily  ;  and  he 
cannot,  in  my  opinion,  afterwards  be  allowed  to  urge,  as  a  sufficient  excuse  for 
a  considerable  delay,  the  fact  that  it  was  two  or  three  months  before  he  could 
induce  the  owner  to  sell  the  field  in  question,  or  that  the  purchase  and  the  investiga- 
tion of  the  vendor's  title  occupied  several  months.  [541]  For  the  same  reason  he 
cannot,  in  my  opinion,  urge  as  an  excuse,  that  a  considerable  time  elapsed  before  he 
could  induce  Mr.  Neville  to  agree  to  the  terms  upon  which  the  lease  should  be 
assigned.  Although  he  might  in  this  case  be  permitted  to  shew  that  unexpected 
obstacles  occurred,  and  that  he  had  used  the  utmost  diligence  to  surmount  them  ; 
many  cases,  of  which  Gee  v.  Pearse  (2  De  G.  &  Sm.  325)  is  an  instance,  affirm  this 
principle  :  that  the  vendor  must  be  taken  to  have  the  means  of  completing  his  part 
of  the  contract  when  he  entered  into  it  :  in  my  opinion  the  present  contract  is  no 
e.xception  to  that  rule,  although  it  is  a  very  peculiar  one,  and  one  of  which,  from 
its  nature,  it  would  have  been  almost  impossible  for  the  Defendant  to  have  enforced 
the  specific  performance  against  the  Plaintiff. 

This  then  was  the  state  of  the  parties  when  the  contract  was  entered  into  ;  the 
subject-matter  of  it  was  such  that  it  was  of  the  greatest  importance  that  it  should 
be  completed  forthwith,  and  that  the  Defendant  should  be  put  into  possession  of  the 
subject  of  it  without  any  delay  ;  the  Plaintiff  was  under  the  obligation  to  use 
every  species  of  exertion  to  accomplish  this  end,  and  if  he  could  not  do  so  within 
reasonable  time,  on  being  apprised  of  that  fact,  the  Defendant  might  abandon  the 
contract. 

In  this  state  of  things,  I  have  looked  at  the  evidence  to  see  what  has  been  done 
by  the  Plaintiff,  having  regard  to  that,  which,  as  I  have  already  stated,  he  was 
bound  to  do.  The  contract  was  on  the  4th  October  1855.  On  the  5th  November 
the  Plaintiff  entered  into  an  agreement  with  the  owner  of  the  adjoining  field  to 
purchase  it  for  £560.  No  explanation  is  given  why  this  [542]  contract  was  not 
sooner  made,  and  a  month  had  then  already  elapsed.  Up  to  the  time  when  the  notice 
was  given  by  the  Defendant,  I  do  not  find  that  any  further  steps  had  been  taken  by 
the  Plaintiff'  relative  to  this  property.  It  would  appear  that  no  time  for  the  comple- 
tion of  the  contract  was  fixed  ;  that  the  abstract  was  not  delivered,  and  was  not 
even  applied  for  until  the  notice  of  the  10th  of  December.  No  communication 
whatever  appears  to  have  been  made  to  the  Defendant  or  his  solicitors,  on  the  subject 
of  the  lease  of  the  piece  of  land  of  which  the  Plaintiff  was  the  owner  under  the 
contract. 

With  respect  to  the  assignment  of  the  lease  from  Mr.  Neville,  the  delay,  up  to  this 
time,  appears  to  have  been  much  the  same  as  in  the  case  of  the  purchase  from  Mr. 
Strongitharm.  It  does  not  appear  when  Mr.  Neville  was  first  applied  to  for  his 
consent  to  the  a.ssi"nment  of  the  lease  ;  at  all  events,  his  consent  was  not  obtained 
until  the  12th  November  1855,  on  which  occasion  the  Defendant  wiis  present. 
Nothing  further  was  done  on  the  subject,  and  the  correspondence  shews  that  the 
Defendant,  if  he  did  not  strongl}'  press,  at  least  suggested  to  the  Plaintiff  the  necessity 
of  speedily  settling  the  matter,  anil  urged  that,  at  all  events,  the  lease  from  Mr. 
Neville  might  be  assigned,  if  the  rest  of  the  matter  stood  over. 

In  this  state  of  things,  more  than  nine  weeks  having  elapsed  since  the  contract, 
and  no  communication  having  been  made  to  the  Defendant,  to  shew  when  it  was 
likely  that  it  would  be  completcfl,  he  gave  the  notice  on  the  10th  December,  in  which 
he  says,  if  not  completed  within  a  month,  "  he  should  consider  the  agreement  at 
an  end.  " 

[543]  What  constitutes  a  reasonable  notice,  and  a  reasonable  time  to  be  fixed  in 
it,  must  depend  upon  the  contract  and  the  circumstances  of  each  case.  I  think  in 
those  of  the  present  case,  having  regard  to  the  subject-matter  of  the  contract,  to 
the  fact  that  more  than  two  months  had  already  elapsed,  and  that  nothing  appears 

K.  v.— 39 


1218  MACBRYDE    V.    WEEKES  22  BEAV.  544. 

to  have  been  completed,  so  far  as  the  Defentlant  was  concerned,  no  abstract  of 
title  delivered,  no  communication  made  or  information  given  which  looked  like 
advancement  (except  that  he  was  present  on  the  I2th  November,  and  knew  that 
Mr.  Neville  had  consented  to  the  assignment  of  the  lease),  I  think,  under  all 
these  circumstances,  that  the  Defendant  was  justified  in  giving  the  notice  in 
question,  and  that  a  month  was  not  an  unreasonable  time  to  be  fixed  for  this 
purpose. 

Parker  v.  Frith  (1  Sim.  &  Stu.  199,  note)  was,  in  my  opinion,  a  very  different  ease. 
There,  there  was  nothing  in  the  subject-matter  of  the  contract  which  reiiuired 
despatch.  The  time  originally  limited  in  the  contract  had  been  mutually  abandoned ; 
the  vendor  had  shewn  no  want  of  diligence  in  making  out  his  title,  and  in  doing  so 
he  met  with  an  unexpected  obstacle  in  the  withholding  of  a  deed,  which  he  used  his 
best  exertions  to  obtain  as  speedily  as  possible.  In  that  case  also,  on  receiving  the 
notice,  the  vendor  disputed  the  right  of  the  purchaser  to  give  it,  and  insisted 
throughout  on  the  contract.  Here,  on  the  contrary,  when  the  notice  was  received, 
no  objection  seems  to  have  been  taken,  either  to  the  right  of  the  Defendant  to  give 
it  or  to  the  time  specified.  This,  it  is  true,  does  not  vary  the  rights  of  the  parties, 
but,  as  far  as  it  goes,  it  shews  that  the  Plaintitf  took  the  same  view  of  the  construction 
of  the  contract  he  had  entered  into,  which  I  have  expressed.  What  I  have  already 
[544]  stated  of  this  case  shews  also  how  marked  the  difference  is  between  it 
and  Parker  v.  Frith  {Hid.)  in  other  respects.  That  case  was  never  meant  to 
decide  that  the  parties  to  a  contract  are  not  l)ound  to  use  due  diligence  for  its 
completion,  but  it  merely  decides  that  the  fact  that  a  time  was  specified  in  the 
contract  within  which  it  was  to  be  completed  does  not  necessarily,  in  equity,  as  it 
does  at  law,  make  time  of  the  essence  of  the  contract.  Upon  the  facts  in  evidence  of 
that  case,  the  want  of  due  diligence  could  not,  in  my  opinion,  be  imputed  to  the 
vendor ;  the  facts  in  evidence  in  this  case  lead  me  to  a  contrary  conclusion  as  regards 
the  Plaintiff. 

Having  come  to  the  conclusion  that  the  Defendant  was  justified  in  giving  the 
notice  of  the  10th  December,  the  next  question  is,  has  the  Plaintiff  complied  with 
the  requisition  contained  in  that  notice  ?  In  my  opinion  he  has  not.  All  that  ho 
did  was,  the  day  before  the  month  expired,  to  send  the  Defendant's  solicitor  a  draft 
of  the  lease  of  two  plots  of  ground,  and  also  of  the  proposed  assignment  of  the  lease 
from  Mr.  Neville.  It  is  true  that  the  Plaintiff  had,  in  the  meantime,  .satisfied  himself 
that  Mr.  Strongitharm  could  make  out  a  good  title  to  the  field  contracted  to  be  sold 
by  him  on  the  5th  of  November ;  but  I  can  discover  no  trace  of  the  Defendant 
knowing  anything  aViout  this,  and  so  far  as  he  is  concerned,  and  for  aught  he  knew, 
such  drafts  were  of  no  more  value  or  significancy  than  if  they  had  been  delivered  the 
day  after  the  contract  had  been  made  in  October  1855.  There  does  not  appear  to 
have  been  a  tittle  of  evidence  laid  before  the  Defendant  or  his  solicitors  to  shew  that 
the  Plaintiff  had  any  power  or  right  to  grant  either  the  lease  of  his  own  field  or  of 
that  bought  from  Mr.  Strongitharm,  or  that  Mr.  Neville  [545]  had  any  authority  to 
grant  the  lease  which  he  consented  to  the  assignment  of.  If,  therefore,  the  Defendant 
was  entitled  to  have  a  good  title  shewn  to  grant  this  lease,  no  step  was  taken  for 
that  purpose  before  the  month  had  expired,  nor  up  to  the  time  of  the  filing  of 
the  bill. 

It  is  true  that  after  the  filing  the  bill,  it  would  have  been  a  useless  expense 
to  have  adopted  any  such  course,  and  it  was  incumbent  upon  the  Plaintiff  to  file 
his  bill  forthwith,  which  he  did  ;  but  nevertheless,  the  making  out  the  title  is 
a  matter  which  still  remains  to  be  done  if  the  contract  is  to  be  enforced,  and  if 
the  Plaintiff  now  obtained  a  decree,  many  months  might  still  elapse  before  the 
Defendant  could  obtain  a  lease,  with  a  reasonable  security  that  he  could  hold  it, 
and  during  that  time  the  state  of  the  coal  trade  might  materially  alter,  and,  what  is 
of  more  importance,  the  lease  to  be  assigned  would  be  continually  diminishing  in 
value. 

The  next  question  is,  was  the  Defendant  entitled  to  require  the  Plaintiff  to  make 
out  a  title  to  the  lease  in  question  ?  As  a  general  proposition  of  law,  in  the  absence 
of  contract  or  waiver,  this  is  not  and  cannot  be  disputed.  The  contract  is  silent 
on  the  subject,  no  waiver  is  alleged,  the  acceptance  of  the  title  is  not  suggested,  but, 
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it  is  said,  it  was  the  duty  of  the  Defendant  to  ask  for  the  abstract ;  and  not  having 
done  so,  it  must  be  imputed  to  the  Defendant  as  laches  that  he  failed  to  do  so.  But 
the  case  which  was  cited  for  this  purpose  falls  very  far  short  of  establishing  such  a 
proposition.  Each  case  may  be  varied  by  its  circumstances,  and  if  there  were  a  case 
in  which  the  Defendant  might  be  excused  from  such  a  rule,  it  would,  in  my  opinion, 
be  one,  where,  from  the  date  of  the  contract  and  from  the  terras  of  it,  it  appeared 
[546]  that  the  vendor  had  not  the  means  of  delivering  the  abstract  at  that  moment, 
but  must  wait  for  the  completion  of  the  arrangements  with  Mr.  Strongitharm  and 
Mr.  Neville  before  he  could  do  so  ;  and  where  also  the  Defendant  might  reasonably 
suppose  that  the  purchaser  was  waiting  till  he  could  deliver  an  abstract  of  the  title 
relating  to  the  whole  together. 

The  conclusion,  therefore,  to  which  I  have  come,  upon  the  whole  case,  is  that  the 
nature  of  the  subject-matter  of  the  contract,  and  the  circumstances  which  affected  the 
case  prior  to  the  10th  December  1855,  justified  the  Defendant  in  giving  the  notice 
on  that  day  that  the  Plaintiff  having,  at  the  expiration  of  that  notice,  failed  in 
shewing  that  he  had  complied  with  his  part  of  the  contract,  or  that  he  was  in  a 
situation  to  complete  it,  and  the  Defendant  never  having  waived  the  notice,  the 
Plaintiff  is  not  entitled  to  the  assistance  of  this  Court  for  the  specific  performance  of 
the  contract,  and,  consequently,  the  bill  must  be  dismis.sed,  and  with  costs. 


[547]     Waters  v.  Thorn.     June  20,  21,  23,  July  22,  1856. 

A  solicitor  purchased  a  property  from  his  client,  who,  by  a  codicil,  confirmed  the 
sale  and  devised  the  property  to  the  solicitor.  The  Court,  having,  on  the  evidence, 
held  the  sale  invalid,  also  decided  that  the  codicil  was  inoperative  in  equity. 

Little  reliance  is  to  be  placed  on  the  evidence  of  surveyors  in  a  contest  as  to  value. 

This  suit  was  instituted  for  setting  aside  a  purchase  by  a  solicitor  from  his  client, 
and  which  the  client  had  confirmed  by  her  will. 

In  1842  Mrs.  Church,  a  widow  of  the  age  of  about  seventy,  possessed  a  freehold 
house  in  High  Street,  Winchester,  which  was  let  to  a  tenant  from  year  to  year  at 
a  rent  of  £32.  The  property  was  out  of  repair,  the  tenant  was  one  year  in  arrcar, 
and  she  had  some  difficulty  in  collecting  the  rent.  She,  in  consequence,  proposed  to 
sell  the  house  to  Mr.  Bowker  (a  solicitor,  who  had  acted  professionally  for  her),  in 
consideration  of  a  life  annuity.  A  valuation  having  been  made  by  an  actuary,  on 
the  assumption  that  the  house  was  worth  a  clear  sum  of  X20  a  year,  Mr.  Bowker 
afterwards  agreed  to  purchase  the  property  for  an  annuity  of  £65  during  Mrs. 
Church's  life. 

Accordingly,  in  August  1842,  Mrs.  Church  convoyed  the  house  to  Mr.  Ifewker, 
and  he,  on  the  other  hand,  executed  a  bond  for  securing  her  an  annuity  of  £65 
during  her  life.  Immediately  after  the  purchase,  Mr.  Bowker  got  rid  of  the  old 
tenant,  and  took  his  furniture  and  fixtures  in  discharge  of  the  arrears  of  rent.  He 
then  laid  out  £100  in  putting  the  house  in  repair,  and  obtained  a  solvent  tenant  at 
a  rent  of  £35  a  year,  payable  quarterly  and  in  advance. 

Mrs.  Church  executed  her  will  on  the  28th  of  November  1842,  by  which  she 
devised  her  property,  in-[548]  eluding  this  house  by  name,  to  her  nephews  and  nieces 
(the  Plaintiffs),  and  she  made  Mr.  Bowker  and  Mr.  Thorn  her  executors.  On  the 
.same  day  she  executed  a  codicil,  prepared  by  Mr.  Bowker,  which  was  in  these 
words  : — •"  I,  Sarah  Church,  having  sold  the  freehold  house  and  premises  situate  in 
the  High  Street,  Winchester,  to  Frederick  Bowker,  in  my  will  named,  do  hereby 
make  this  a  codicil  to  my  before-written  will,  and  hereby  confirm  such  sale,  and  give 
the  .said  freehold  premises  to  the  said  Frederick  Bowker  and  his  heirs  for  ever,"  &c. 

She  made  two  subse(|uent  codicils  on  the  24th  of  August  1844  and  the  15th  of 
June  1845,  by  which  she  confirmed  her  will  and  the  first  codicil. 

Mrs.  Church  died  in  February  1846.  In  .Vugust  1846  a  settlement  of  accounts 
of  the  real  and  personal  estate  (exclusive  of  the  house)  was  come  to  between  the 
Plaintiffs,  her  legatees,  and  the  executors,  and  releases  were  then  executed. 

On  the   13th  of  September  1854    the  legatees  filed  this  bill,  praying  that  the 


1220  WATERS    V.    THUKN  22  BEAV.  S49. 

purchase   to  Mr.   liowker  might  be  set  aside,  and  for  an  account  of  the  real  and 
personal  estate  of  the  testatrix. 

Mr.  Bowker,  by  his  answer,  stated  as  follows: — "In  August  1842  the  testatrix 
stated  to  nie  that  she  should  sell  her  house,' Ac.,  "and  she  then  expressed  a  wish 
that  I  should  purchase  them,  and  pay  for  them  by  way  of  annuity,  .saying,  'she 
had  no  partiality  for  her  relations,  and  that  they  merely  went  to  her  for  what  they 
could  get.'  I,  at  that  time,  declined  to  make  the  purchase,  .saying  to  the  testatrix, 
as  the  fact  was,  '  I  was  not  in  a  situation  to  purchase  the  property.'  On  several 
sub-[549]-sequent  occasions,  the  subject  of  the  purchase  of  the  property  by  me  was 
broached  by  the  testatrix,  and  on  one  occasion,  when  I  waited  upon  her  respecting 
her  will,  she  again  expressed  a  wish  that  I  would  purchase  the  house  in  the  High 
Street,  and  pay  her  for  the  same  by  way  of  annuity.  I  then  stated  to  the  testatrix, 
'that  I  was  not  aware  what  would  be  a  fair  annuity  to  be  allowed  to  her  for  the 
said  house,  but  I  would  take  the  opinion  of  an  actuary  what  was  a  fair  ainiuity.' 
At  this  time,  the  house  was  in  a  very  dilapidated  state,  and  was  badly  tenanted. 
It  was  then  let  for  about  £2^)  per  annum,  and  was  worth  about  £400,  certaiidy  not 
more.  But  little  or  no  rent  had  been  paid  for  years,  the  said  testatrix  and  her 
husband  having  had  bad  and  troublesome  tenants.  I  considered  the  house  and 
premises  to  be  worth  £20  per  ainium.  I  shortly  afterwards  consulted  Mr.  I.  Ventham, 
an  actuary,  as  to  the  value  of  the  said  premises." 

Mr.  Ventham  proved  his  valuation  of  the  property,  and  verified  his  calculations, 
and  stated  that  he  "  considered  the  result  fair  and  reasonable,  and  still  so  considered 
them." 

Mr.  Bowker  produced  ten  or  twelve  respectable  surveyors,  who  swore  that  the 
property  was  not  now  worth  more  than  from  £450  to  £500,  and  that,  in  1842,  it 
was  not  worth  more  than  from  £350  to  £400.  Evidence  was  also  adduced  by  him 
to  shew  that  £400  would  not  purchase  a  greater  annuity  than  £60  per  ainium,  for 
a  female  life  of  the  age  of  seventy  years. 

The  cause  now  came  on  for  hearing. 

Mr.  FoUett  and  Mr.  W.  Morris,  for  the  Plaintiffs.  This  transaction  cannot  be 
supported  ;  it  was  a  pur-[550]-chase  by  a  solicitor  from  his  client,  without  the  inter- 
vention of  any  other  professional  person  to  protect  this  old  lady.  The  purchaser  is, 
therefore,  bound  to  shew  that  he  gave  the  full  value  ;  he  has  not  only  failed  in 
doing  so,  but  the  etl'ect  of  the  evidence  is  that  he  purchased  the  property  at  an 
undervalue.  He  has  paid  only  £195  for  property  which  he  himself  values  at  £400, 
and  he  gave  a  mere  personal  security  for  the  annuity,  which  might  have  turned  out 
of  no  value  whatever.  "  He  proposes  a  bond  as  a  security  for  her  daily  bread.  Is 
that  what  a  Court  of  Justice  can  approve?"     Gibson  v.  Jt'i/es  (6  Vesey,  278). 

As  to  the  codicil,  it  is  merely  a  part  of  the  void  transaction,  it  is  of  no  effect  in 
equity,  and  the  Defendant  is  a  trustee  for  the  parties  interested  in  the  testatrix's 
property.  The  settlement  of  account  and  release  are  no  bar  to  the  relief  prayed,  and 
time  does  not  run  as  between  trustee  and  cestui  que  trust;  Treivlyan  v.  Charter  (4  L.  J. 
N.  S.  Ch.  209,  and  11  CI.  .t  Fin.  714). 

They  also  cited  Holman  v.  Luyncs  (4  De  G.  M.  &  G.  270) ;  Savcnj  v.  King  (5  H. 
Lords  Ca.  627). 

Mr.  Houpell  and  Mr.  C.  Barber,  contra.  There  was  a  total  absence  of  fraud  on 
the  part  of  the  Defendant  Bowker.  The  testatrix  was  perfectly  cognizant  of  the 
value  of  the  premises  sold,  and  the  proposal  to  sell  the  same  originated  with  her, 
and  was  several  times  repeated.  The  evidence  shews  that  the  full  value  was  given 
for  the  property,  and  it  matters  not  what  security  was  given,  for  the  annuity  was 
duly  paid  down  to  the  annuitant's  death. 

[551]  The  relation  of  solicitor  and  client  did  not  exist  at  the  time  of  this 
purchase. 

Thirdly.  If  the  contract  be  voidable,  still  the  devise  remains  untouched,  and 
Mr.  Bowker  is  as  much  an  object  of  the  testatrix's  bounty  as  the  Plaintiffs.  The 
case  is  governed  by  Stump  v.  Gahij  (2  De  G.  M.  &  G.  62.3) ;  and  a  solicitor  may  take 
a  bequest,  notwithstanding  he  prepared  the  will  :  Hindsim  v.  Jl'cathcrill  (5  De  G.  M. 
iV  G.  301,  and  1  Smale  iV;  Gif.  604).  The  Plaintitt's  themselves  must  give  full  eftect 
to  the  will ;  they  cannot  claim  under  and  against  it. 
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Fourthly.  The  Plaintiffs  are  bound  by  the  settlement  of  accounts  and  the  release. 
Here  the  fact  of  the  purchase  appeared  on  the  will  itself,  and  the  case  is  not  like 
Trevi'li/n  v.  Chartir,  where  there  was,  foi-  a  long  period,  an  ignorance  of  rights. 

Lastly.  The  Plaintiffs  are  barred  by  lapse  of  time,  for  the  bill  was  not  filed  until 
twelve  years  after  the  transaction. 

Mr.  Follett,  in  reply. 

The  M.\ster  of  tiJe  Roll.s  reserved  judgment. 

Julji  22.  The  M.\ster  of  the  Roll.s  [Sir  John  Romilly].  This  is  a  suit  to 
set  aside  a  transaction  which  occurred  in  the  close  of  the  year  1842,  by  which  Sarah 
Church,  the  testatrix,  conveyed  to  the  Defendant,  Mr.  Bowker,  a  freehold  house  in 
the  High  Street,  in  Winchester,  for  an  annuity  of  £65  per  annum. 

[552]  This  sale  is  impeached  on  the  ground  that  Mr.  Bowker  was  the  solicitor 
of  the  testatrix  at  the  time,  and  that  the  sale  was  improper,  both  on  account  of  the 
inadequacy  of  the  value,  and  the  mode  in  which  the  ainiuity  was  secured. 

The  Defendant  denies  the  impropriety  of  the  sale,  or  the  inadequacy  of  the 
value,  and  besides  this,  he  alleges  that,  whether  the  value  was  inadequate  or  not,  the 
testatrix,  as  a  matter  of  bounty,  determined  to  prevent  this  very  question  being 
raised  after  her  decease,  and,  by  a  codicil  to  her  will,  she  expressly  ratified  and 
confirmed  the  sale  in  question,  and  left  the  premi.ses  to  Mr.  Bowker,  for  his  own  use 
and  benefit.  I  think  it  necessary  to  consider  these  two  matters  separately,  and  I 
shall  therefore  consider,  first,  the  case  of  the  sale  without  reference  to  the  will  and 
codicil  of  the  testatrix,  and  I  shall  then  consider  what  effect  the  testamentary 
disposition  of  the  testatrix  produces  on  the  case. 

It  was  suggested,  in  the  argument,  that  Mr.  Bowker  could  hardlv  be  called  her 
solicitor,  and  that,  in  fact,  she  had  none,  and  required  none  ;  but  this  argument 
cannot  be  maintained.  The  greater  or  less  occasion  which  a  client  may  have  for  the 
services  of  a  solicitor  does  not  aft'ect  the  question  ;  the  only  question,  apart  from 
the  exercise  of  undue  influence,  is  this:  did  the  relation  exist  at  the  time  of  the 
transaction!  That  the  relation  existed  here  is  certain.  On  the  death  of  her  husband, 
the  testatrix  consulted  Mr.  Bowker  as  her  solicitor;  she  emplo3'ed  him  to  prepare  her 
will ;  she  consulted  him  relative  to  this  very  property,  and  she  consulted  no  other 
person.  All  the  consequences,  therefore,  that  flow  from  the  relation  of  solicitor  and 
client  existed  in  the  present  case.  These  are  thus  expressed  by  Lord  Eldon  [553]  in 
Gibson  V.  Jeyes  (6  Ves.  271): — "  An  attorney  buying  from  his  client  can  never  support 
it,  unless  he  can  prove  that  his  diligence  to  do  the  best  for  the  vendor  has  been  as 
great  as  if  he  was  only  an  attorney  dealing  for  that  vendor  with  a  stranger.  That 
must  be  the  rule  ; "  and  the  burthen  of  proving  this  lies  on  the  solicitor.  This, 
therefore,  is  the  test  by  which  this  transaction  on  the  first  part  of  the  case  is  to  be 
examined. 

It  is  stated,  in  the  evidence  for  Mr.  Bowker,  which  I  assume  to  be  true,  that  the 
first  suggestion  of  selling  the  property  for  an  annuity  sprang  from  herself,  and  that 
this  arose  from  the  ditticult^-  of  obtaining  payment  of  the  rent  from  the  tenant,  who, 
it  appears  from  the  evidence,  was  in  arrear  for  about  one  year's  rent.  The  house 
was  a  freehold  house  in  the  High  Street  of  Winchester,  which  I  understand  to  be  a 
principal  street,  and  an  eligible  situation  in  that  city.  The  house  was  old  and  out 
of  repair,  and  it  was  occupied  by  a  person  of  the  name  of  Dawkins  at  a  rent  of  £32 
from  year  to  year.  The  fee-simple  of  this  was  sold  for  an  annuity  of  £65  per  annum 
for  the  life  of  the  testatrix.  Her  exact  age  is  not  proved,  but  three  3'ears  and  three 
months  afterwards,  viz.,  in  February  1S46,  she  died,  and  her  age  at  that  time  was 
stated  to  be  seventy-three  by  Jane  Chowne,  who  gave  that  age  to  the  registrar  in 
Winchester,  from  information  which  she  had  obtained  from  the  testatrix  herself.  By 
seventy-three,  1  understand  that  her  last  birthday  was  seventy-three,  and  that  she 
was  then  in  the  seventy-fourth  year  of  her  age.  The  da\-  of  her  birth  is  nowhere 
stated,  it  may  therefore  be  fairly  assumed  that  she  was  about  seventy  at  the  time  of 
this  transaction. 

[554]  If  the  case  rested  on  the  answer  of  the  Defendant  Bowker,  and  the 
evidence  of  Mr.  Vcntham,  the  actuary,  whom  the  Defendant  consulted  in  1842, 
prior  to  the  sale,  it  would,  in  my  opinion,  be  conclusive  against  the  validity  of  the 
transaction. 
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The  account  given  by  the  Defendant  and  by  Mr.  Ventham  is  this.  [His  Honor 
read  them.]  Though  the  house  was  let  for  £32  per  annum,  Mr.  Bowker  valued  it  at 
£20  per  annum  net,  and  in  his  answer  states  "  that  it  was  then  let  at  about  £25  per 
annum,"  and  deducting  about  £5  per  annum  for  the  repairs  and  outgoings,  which 
appears  to  me  to  be  a  fair  reduction,  would  reduce  it  to  £20  per  annum.  Mr. 
Ventham  values  it  at  £21,  1.5s.  ;  in  this  valuation  he  deducts  £2,  8s.  usual  repairs 
annually,  £5,  5s.  for  the  interest  of  money  necessary  to  be  laid  out  in  putting  the 
house  into  repair;  insurance  and  outgoings,  £2,  12s.  The  result  which  immediately 
followed  shewed,  as  might  be  supposed,  that  this  valuation  was  inaccurate,  for  a 
hundred  pounds  laid  out  on  the  premises  immediately  produced  a  tenant  willing  to 
give  £35  per  annum,  paying  the  rent  in  advance,  paying  all  the  rates  and  outgoings, 
keeping  all  the  interior  part  of  the  house  in  repair,  and  leaving  the  landlord  nothing 
to  do  but  to  paint  the  exterior  woodwork  in  every  four  years  at  least.  No  account 
of  what  the  house  has  actually  produced  since  is  in  evidence,  but,  from  what  is  in 
evidence,  I  should  infer  that  it  has  produced  on  an  average  £30  per  annum  to  the 
landlord,  clear  of  all  deductions.  The  valuation  of  the  annuity  was  on  the  principle 
that  the  house  was  worth  only  £20  per  annum,  and  this  appears  to  me  to  have  been 
below  the  real  value. 

There  are  many  other  circumstances,  in  this  question  of  value,  which  are  material 
to  be  noticed.  It  is  to  be  [555]  ob.served  that  the  testatrix  did  not  want  any  increase 
to  her  income,  for  the  whole  excess  occasioned  by  this  sale  seems  to  have  been  saved 
by  her,  and,  therefore,  the  only  motive  for  selling  the  property  for  an  annuity  was 
the  difficulty  of  obtaining  pa3'ment  of  the  rent ;  but,  upon  the  evidence  before  me, 
there  is  nothing  to  shew  that  the  rent  might  not  easily  have  been  obtained.  It  is 
sworn  that  Dawkins  was  a  year  in  arrear,  but  he  does  not  seem  to  have  been  the  only 
person  liable  for  the  rent.  He  is  called  by  Mr.  Bowker,  in  his  answer,  "  the  occupy- 
ing tenant,"  but,  in  the  deed  of  conveyance,  his  name  is  not  mentioned,  and  the 
house  is  said  to  be,  at  that  time,  in  the  occupation  of  John  Aslett,  or  his  under-tenant. 
I  infer,  therefore,  that  John  Aslett  was  also  liable  to  the  testatrix  for  the  rent,  but 
no  application  appears  to  have  been  made  to  him  to  pay  any  rent,  nor  is  there  any 
evidence  that  he  was  unable  to  do  so.  In  the  next  place,  it  is  established  that  there 
was  no  difficulty  in  getting  rid  of  the  tenant  Dawkins,  and  apparently  none  in  taking 
his  furniture  and  fixtures  in  discharge  for  the  arrears  of  his  rent.  In  the  third  place, 
the  testatiix  would  have  had  no  difficulty  in  obtaining  a  new  tenant,  and  in  finding 
£100  to  put  the  premises  in  repair  (assuming  this  to  have  been  necessary  for  the 
purpose  of  obtaining  such  new  tenant),  as  she  had  money  in  the  funds  far  exceeding 
the  amount  required,  and  which  she  might  have  applied  for  this  purpose.  In  the 
fourth  place,  the  Defendant  experienced  no  difficulty  in  finding  a  tenant  perfectly 
able  and  willing  to  give  £35  per  annum,  and  one  who  consented  that  this  rent  should 
be  paid  quarterly  and  in  advance.  Now,  no  paj'ment  was  to  be  made  for  the  first 
quarter  of  the  annuity.  In  reality,  therefore,  the  annuity  did  not  begin  to  run  till 
25th  March  1843,  which  was  the  date  of  the  lease,  and  the  annuity  was  not  paid  in 
advance;  so  that,  at  Midsummer  1843,  [556]  Mr.  Bowker  would  have  received 
£17,  10s.  in  respect  of  half-yearly  rent,  and  would  have  had  to  pay  only  £16,  5s., 
one  quarter  of  the  annuity.  Consequently,  if  the  arrangement  made  for  Mr.  Bowker 
had  _been  made  for  ;Mrs.  Church,  she  would,  if  she  had  laid  out  £100,  which,  as  I 
have  remarked,  she  could  easily  have  accomplished,  have  thereby  obtained  a  larger 
amount  of  income,  for  three  quarters  of  a  year  from  November  1842,  than  she 
actually  received,  and  she  would  have  obtained  a  responsible  tenant,  with  a  rent 
sufficiently  increased  to  pay  her  three  per  cent,  on  her  outlay,  being  nearly  the  same 
amount  of  interest  as  she  would  have  received  if  she  had  left  the  money  in  the 
funds. 

On  the  mere  question  of  value,  therefore,  on  this  evidence,  I  should  have  come  to 
the  conclusion  that  the  price  was  inadequate,  and  not  such  as  by  itself  could  sustain 
a  sale  from  a  client  to  his  solicitor.  But  there  is  other  evidence  of  an  important 
character,  and  which  must  be  noticed. 

Mr.  Bowker  has  produced  ten  or  twelve  respectable  surveyors,  who  swear  that 
the  property  is  not  now  worth  more  than  from  £450  to  £500,  and  that  in  1842  it  was 
not  worth  more  than  from  £350  to  £400  ;  and  evidence  is  adduced  to  shew  that  £400 
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would  not  purchase  a  greater  annuity  than  £60  per  annum  for  a  woman  of  the  age  of 
seventy  years. 

I  have  frequently  had  to  comment  upon  the  unsatisfactory  nature  of  the  evidence 
of  value  given  by  surveyors.  Men  of  equal  knowledge  and  respectability  are  con- 
stantly found  giving  very  contradictory  evidence  on  this  subject,  and  always  more 
or  less  favourable  to  the  side  on  whose  behalf  they  are  adduced.  This,  probably,  is 
inevitable,  but  the  conclusion  to  which  I  have  [557]  been  compelled  to  come  is  that, 
in  all  these  cases,  I  place  very  little  reliance  on  the  evidence  of  surveyors,  who  know 
beforehand  on  which  side  their  evidence  is  intended  or  desired  to  be  used.  It  is 
true  that,  in  the  present  case,  the  Plaintiffs  have  produced  not  one  competent  witness 
to  give  evidence  of  an  opposite  character,  and  it  is  open,  therefore,  to  the  observation 
that  they  are  unable  to  do  so.  Judging,  however,  from  my  experience  in  these 
matters,  in  cases  before  me  while  at  the  Bar  and  since,  I  do  not  attach  much 
importance  to  this  omission.  When  I  come  to  examine  the  evidence  of  these 
witnesses,  I  am  at  a  loss,  accurately,  to  understand  why  a  freehold  house,  situated  in 
the  High  Street  of  Winchester  (apparently  a  highly  eligible  situation),  should, 
although  an  old  house,  be  worth  no  more  than  from  thirteen  to  fourteen  and  a  half 
or  fifteen  years'  purchase.  No  explanation  is  given  why  this  house,  which  appears 
to  have  produced  £35  per  annum  regularly  for  the  last  twelve  or  thirteen  years,  and 
likely  to  do  so  in  future,  is  such  that  no  one  could  now  be  induced  to  give  above 
£500  for  it,  or  more  than  £400  in  1842,  when  it  was  let  for  £32  per  annum.  The 
test  to  which  this  Court  looks  with  the  greatest  confidence,  viz.,  the  price  actually 
bid  at  a  sale  by  auction,  or  the  offer  of  a  person  bond  fide  desirous  to  become  a 
purchaser  by  private  contract,  is  wanting  in  this  ca.se. 

It  is  a  matter  of  no  slight  moment  that  Mr.  Bowker  does  not  appear  to  have 
offered  the  house  to  anyone  in  Winchester  when  Mrs.  Church  desired  to  sell  it.  He 
expresses  the  reluctance  with  which  he  became  the  purchaser,  but  he  does  not  appear 
to  have  endeavoured  to  obtain  another  purchaser,  or  a  better  price  from  anyone  else, 
or  to  have  made  it  known  generally,  in  Winchester,  that  the  house  could  be  bought 
for  a  sum  of  money,  or  for  an  annuity  on  the  life  of  this  old  lady.  If  he  had  [558] 
done  so,  and  if,  after  this  had  been  generally  known,  no  one  had  offered  a  sum 
exceeding  £400,  or  an  annuity  of  £65  per  annum,  the  case,  on  the  question  of  value, 
would  have  stood  in  a  very  different  position  from  that  in  which  it  now  comes  before 
me.  The  question  of  value,  however,  is  not  the  only  matter  to  be  regarded  in  this 
transaction.  The  purchase-money,  viz.,  the  regular  payment  of  the  aniuuty,  was 
secured  simply  by  the  personal  security  of  the  purchaser.  This  appears  to  me  to  be 
a  serious  objection  to  the  validity  of  this  transaction.  In  fact,  this  matter  has  rather 
been  passed  over  by  the  counsel  for  the  Defendant  than  answered.  It  is  said  that 
the  annuity  was  regularly  paid  to  the  testatrix  until  her  death,  and  that,  therefore, 
no  question  arises  on  it;  but  I  am  not  to  judge  of  the  propriety  of  the  transaction 
by  the  event.  If  I  were,  I  could  not  resist  the  argument  of  the  Plaintiff's  counsel, 
who  called  on  me  to  notice  that  three  years'  annuity  only  was  paid,  and  that,  con- 
sequently, the  house  was  in  reality  bought  for  £195.  To  this,  the  conclusive  answer 
is  given  by  the  Defendant  that  she  might  have  lived  for  twenty  or  twenty-five  years, 
and  that  the  transaction  carniot  be  judged  of  by  the  result  which  has  happened  of 
her  living  a  greater  or  smaller  number  of  years.  I  concur  in  that  observation,  but  I 
think  it  equally  applicable  to  the  mode  in  which  this  annuity,  the  purcha.se-monoy 
for  the  proj^erty,  was  secured.  The  fact  that  the  Defendant  has,  during  the  three 
years  of  Mrs.  Church's  life,  been  able  to  pay  and  has  ])aid  the  aniuiity  to  her  does 
not  alter  the  view  I  must  take  of  the  tran.saction,  which  I  must  regard,  as  to  this 
point,  exactly  as  if  Mrs.  Church  were  herself  seeking  to  set  aside  this  sale  immediately 
after  the  deed  had  been  executed  by  her.  In  that  view  of  the  case,  I  am  convinced, 
upon  the  evidence  before  me,  that  the  burthen  of  proof,  which  is  thrown  upon  [559] 
the  Defendant,  is  not  satisfied,  and  that  the  transaction  cannot  sumd  as  a  sale. 

This  brings  me  to  the  consideration  of  the  second  branch  of  this  subject,  viz., 
whether,  having  regard  to  the  codicil  of  the  2Sth  November  1S42,  this  house  is  not 
vested  in  the  Defendant  as  devisee  of  Mrs.  Church.  The  codicil  is  in  those  words. 
[His  Honor  read  it,  anti',  p.  54S.] 

This,  it  is  alleged,  is  exactly  analogous  -to  the  case  of  Stump  v.  Gaby  (2  Do  G. 


1224  WATERS    V.    THORN  22  BEAV.  660. 

M.  &  G.  623),  and  it  is,  no  doubt,  true,  that  if  the  testatrix  has  devised  this  house  lo 
the  Defendant,  for  his  own  use  and  benefit,  no  question  arises.  If,  out  of  motives  of 
bounty  towards  him,  she  has  devised  to  him  the  benefit  of  this  contract,  it  cannot 
now  be  impeached.  Hut  I  am  unable  to  discover  her  intention  to  do  either  in  these 
testamentary  instruments. 

By  her  will,  bearing  date  the  same  day  as  the  codicil,  she  devised  this  house  to 
her  relations.  The  evidence  of  Mr.  Howker,  and  that  given  on  his  behalf,  estal)lishes 
that  the  testatrix  thought  that  the  price  given  by  Mr.  Bowker  was  the  highest  price 
that  could  be  obtained  ;  nay,  that  it  was  more  than  she  expected.  What  benefit  or 
bounty  to  Mr.  Bowker  could  there  be  under  such  circumstances  to  confirm  the  sale  ? 
To  make  the  case  of  Stump  v.  Gabi/  apply,  it  ought  to  appear  that  she  knew  that  the 
case  was  one  which  could  be  successfully  contested  by  her,  and  that  so  knowing,  she 
had  resolved  to  give  the  property  to  Mr.  Bowker,  and  to  confirm  the  sale.  Not  only 
was  she  ignorant  of  this,  but,  if  the  evidence  of  Mr.  Bowker  and  his  clerks  is  to  bo 
relied  upon,  she  believed  the  very  opposite.  In  that  view  of  [560]  the  case,  I  think 
that  it  rather  injures  than  assists  the  ca.se  of  Mr.  Bowker,  because  this  excludes  the 
intention  of  bounty,  and  if  not  intended  as  an  act  of  bounty  to  him,  why  was  it 
made,  and  at  whose  instance  and  re(juest  I  The  only  answer  which  can  be  given  to 
these  questions  would  .«eem  to  be  this  :  that  it  was  at  the  suggestion  of  Mr.  Bowker 
himself,  in  order  to  avoid  the  question  which  has  arisen  in  this  suit,  the  probability  of 
which  mav  have  occurred  to  him,  but  the  possibility  of  which  does  not  appear  to 
have  been  present,  or  to  have  been  suggested,  to  the  mind  of  the  testatrix. 

The  codicil,  no  doubt,  operates  to  give  the  legal  estate  to  Mr.  Bowker,  but,  in  my 
opinion,  the  eifect  and  construction  of  the  codicil  is  only  to  give  him  that  estate  for 
the  purpose  of  the  sale,  assuming  the  sale  to  be  a  valid  and  legal  one,  and  it  does  not 
give  him  any  beneficial  interest  in  the  premises,  if  ever  the  sale  should  be  set  aside, 
on  the  ground  of  being  one  which,  as  between  solicitor  and  client,  could  not  be 
supported. 

My  opinion,  on  the  whole  of  this  case,  is,  that  the  sale  must  be  declared  to  be 
void,  and  the  deed  cancelled.  It  must  be  declared  that,  under  the  codicil,  Mr.  Bow'ker 
is  to  be  considered  as  a  trustee  for  the  persons  entitled  under  the  will  of  the  testatrix. 

There  must  be  an  account  of  the  rents  and  profits  of  the  house,  on  one  side, 
making  all  just  allowances  for  repairs  and  outgoings,  and,  on  the  other,  an  account  of 
the  payments  made  in  respect  of  the  annuity,  and  the  balance  must  be  paid  bj'  Mr. 
Bowker,  and  there  must  either  be  a  reconveyance  or  a  sale  of  the  trust  premises,  for 
the  purposes  of  distribution  amongst  the  persons  entitled. 

[561]  So  far  as  the  bill  seeks  a  general  administration  of  the  estate  of  the 
testatrix,  it  must  be  dismissed  with  costs.  The  transaction  in  August  1846  was,  in 
my  opinion,  a  complete  settlement  of  the  accounts  of  the  estate  of  the  testatrix,  and 
although  the  cestii.L':  qw  /ni.4  were  ignorant  and  illiterate  persons,  the  evidence  satisfies 
me  that  they  knew  perfectly  well  what  they  were  about  when  they  executed  the 
release,  and  if  they  did  not  themselves  understand  the  accounts,  they  could  have  had 
them  examined  by  someone  on  their  behalf,  which  they  did  not  think  fit  to  require,  and 
eight  years  afterwards,  when  the  executors  may  have  lost  or  destroyed  their  vouchers 
as  useless,  they  cannot  be  at  liberty  to  open  all  the  accounts  again.  But  so  far  as 
regards  the  sale,  the  case  is,  in  my  opinion,  difi'erent ;  the  validitj'  of  the  sale  was  not 
in  question  or  discussed  between  these  parties  on  that  occasion,  nor  was  the  deed  of 
release  and  indemnity  intended  to  affect  or  ratify  that  transaction,  which,  if  it  does  at 
all,  does  it  only  incidentally  and  collaterally,  as  part  of  the  testatrix's  assets.  I  am 
of  opinion,  therefore,  that  it  ought  not  to  prevent  my  making  the  decree  I  have 
already  stated  relative  to  the  house  in  question.  The  lapse  of  time  is  material  also 
on  this  subject,  but,  observing  the  humble  situation  of  life  in  which  the  Plaintifls 
move,  their  constant  applications  on  this  subject,  and  the  difficultv  they  might 
naturally  have  in  obtaining  the  service  of  a  solicitor  to  institute  proceedings  for  them, 
of  which  there  is  some  indication  in  the  evidence  before  me,  1  am  of  opinion  that  I 
ought  not  to  allow  it  to  bar  their  right  to  a  decree,  if,  on  other  grounds,  I  think  them 
entitled  to  it. 

The  costs  must  also  follow  the  event,  so  far  as  the  suit  relates  to  this  subject, 
which  I  do  with  the  more  [562]  regret,  because  I  do  not  impute  fraud,  or  the  exercise 
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of  undue  inHuence,  to  Mr.  Bowker  in  this  transaction  ;  but  I  rest  my  decision  on  the 
ground  that  he  has,  incautiously,  involved  himself  in  a  transaction  which  throws  on 
him  the  burthen  of  proving  the  correctness  of  it,  which  he  has  failed  in  doing. 

[562]    Johnstone  v.  Baber.    Juli/  .31,  Aiigud  1,  1856. 

[8.  C.  8  Beav.  233  ;  and  on  appeal,  6  De  G.  M.  &  G.  439  ;  43  E.  R.  1304 ; 
■lb  L.  J.  Ch.  899  ;  i  Jur.  (N.  S.)  1053  ;  4  AV.  K.  827.] 

A.,  seised  of  an  advowson,  of  which  his  son  ^\^  J.  was  incumbent,  devised  it  to 
trustees  to  sell  on  his  son's  death  and  divide  the  produce  between  his  own  nine 
children.  Held,  by  the  Master  of  the  Rolls,  and  afterwards  by  the  Lord  Chancellor 
and  Lords  Justices,  that,  on  the  death  of  W.  J.,  the  right  of  presentation  which 
then  accrued  and  could  not  be  legally  sold,  passed  by  the  will,  and  did  not  descend 
to  the  heir.  Held,  also,  by  the  Master  of  the  Rolls,  that  the  Court  had  authority 
to  make  a  partitioo  of  an  advowson,  and  would  follow,  by  analogy,  the  rule  as  to 
coparceners,  and  give  the  right  of  presentation  to  the  members  by  seniority  ;  but 
the  Lord  Chancellor  and  Lord  Justice  Knight  Bruce  held,  that  the  right  to  present 
was  to  be  determined  between  the  children  by  lot. 

The  Court  can  make  a  partition  of  an  advowson. 

The  testator,  Charles  Johnstone,  was  seised  of  the  advowson  of  the  Rectory  of 
Culmiugton,  of  which  his  son  William  Johnstone  was  the  incumbent.  By  his  will, 
dated  liS  April  1805,  he  devised  his  real  and  personal  estate  to  trustees,  upon  trust 
to  sell  all  and  singular  his  said  real  estate  (except  his  advowson  of  the  Rectory  of 
Culmington,  &c.),  and  after  providing  an  annuity  for  his  wife,  upon  trust  to  divide 
the  clear  residue  between  his  children  ;  and  upon  trust,  that  his  trustees  should, 
immediately  after  the  decease  of  his  son  William  Johnstone,  absolutely  sell  the 
advowson  of  the  Rectory  of  Culmington,  &c.,  and  divide  the  produce  between  the 
children  of  his  son  William,  who  should  be  living,  if  any,  at  the  time  of  his  decease, 
and  ill  default,  between  the  testator's  nine  children.     The  testator  died  in  1805. 

William  Johnstone  continued  the  incumbent  of  the  living  of  Culmington  until  his 
death  on  the  9th  April  1856.  He  had  no  child,  and  died  without  having  dis-[563]- 
posed  of  any  right  he  might  have  had,  as  the  eldest  son  and  heir  at  law  of  the 
testator,  to  nominate  to  the  next  presentation  of  the  Rectory  of  Culmington. 

Charles  P.  Johnstone,  the  brother  of  William,  was  now  his  heir  at  law,  and  was 
also  the  heir  at  law  of  the  testator ;  and  there  were  aeven  other  children  of  the 
testator  living.  A  petition  was  now  presented  by  four  of  the  parties  entitled  to  share 
in  the  proceeds  of  the  sale  of  the  advowson,  alleging  that  they  were  advised  that  the 
right  of  presentation  to  the  rectory  passed  by  the  will  of  the  testator  to,  and  was 
then  vested  in,  John  Lloyd,  the  surviving  executor  and  devisee  in  trust  of  the  will  of 
the  testator,  for  the  benefit  of  the  seven  younger  children  of  the  testator,  and  praying 
that  it  might  lie  .so  declared,  and  that  the  right  to  nominate  the  clerk  to  be  presented 
to  the  said  living  was  vested  in  the  said  seven  younger  children,  and  that  the 
advowson  might  be  sold  with  the  usual  conseiiuential  directions. 

A  petition  to  obtain  an  immediate  sale  of  the  advowson  had,  in  1845,  been 
presented,  in  the  lifetime  of  William  Johnstone,  the  incumbent,  but  the  late  Master 
of  the  Rolls  considered  he  had  no  jurisdiction  to  make  any  order.  (tS  Beav.  233.) 

It  was  stated  as  a  fact,  at  the  Bar,  that  the  eldest  surviving  child  of  the  testator 
was  desirous  of  nominating  a  young  life,  whereby  the  protluce  of  the  sale  of  the 
advowson  would  be  depreciated. 

Mr.  R.  Palmer  and  Mr.  Osborne,  in  support  of  the  petition,  contended  that  the 
Court  had  now  jurisdiction  to  make  the  order  prayed.  That  it  was  not  the  case  of 
a  devise  to  tenants  in  common,  where,  jierhaps,  the  right  [564]  to  present  would  be 
in  the  eldest  child,  but  a  devise  to  trustees  for  sale,  whose  duty  it  was  to  proceed  to 
.such  sale  for  the  l)enetit  of  all  jwirtics  interested.  They  relied  on  Ilawkins  v.  Cluippd 
(1  Atk.  ti21),  and  particularly  Hill  v.  The  Bisliof  of  London  (1  Atk.  G18),  which  they 
argued  was  precisely  in  point.  That  it  was  ((uite  clear  the  heir  at  law,  i^itu  heir,  had 
K.  v.— 39* 
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not  the  right  of  presentation,  and  that  there  could  be  no  resulting  trust  for  him  ; 
Sei/moiir  v.  Bennct  (2  Atk.  482). 

Mr.  Sehvvn  and  Mr.  Murray,  for  the  heir  at  law.  1st.  The  testator  was  perfectly 
aware  of  the  state  of  circumstances  when  he  e.xecuted  his  will,  aiul,  by  directing  the 
sale  after  the  death  of  his  son,  he  intended  the  trustees  to  sell  the  advowson  minus 
the  first  presentation,  and  that  alone  can  now  be  sold.  Hawkins  v.  Chappie,  therefore, 
does  not  apply  :  there  the  trustees  had  postponed  the  sale  of  advowsons  devised  to  them. 

2dly.  The  eldest  of  the  orifuis  <pu-  trust,  who  were  quasi  tenants  in  common,  has  a 
right  to  present.  The  case  cannot  be  distinguished  from  "  coparceners,"  the  eldest 
of  whom  has  clearly  a  right  of  presentation  by  common  law.  In  the  Second  Institute 
it  is  said  (chap.  5,  p.  364  ;  Stat.  Westm.  2),  "  By  the  common  law,  if  an  advowson 
descended  to  divers  coparceners,  if  they  cannot  agree  to  present,  the  eldest  sister 
shall  have  the  first  turn,  and  ihe  second  the  second  turn,  et  sic  ilr  ceteris,  everyone  in 
turn  according  to  seniority,"  anil  equity  will  follow  the  law.  The  incumbent,  the 
eldest  son,  might  have  resigned  in  his  lifetime,  and  then  presented  ;  Martin  v.  Martin 
(12  Sim.  .579). 

[565]  Mr.  Schomberg  referred  to  Sheirard  v.  Lord  Harhuroiigli  (Ambler,  165). 

Mr.  K.  W.  Moore,  for  trustees  of  a  settlement. 

^Ir.  R.  Palmer,  in  reply.  The  case  of  coparceners  is  not  applicable  ;  the  tenure  by 
them  is  peculiar  and  wholly  difi'erent  from  a  tenancy  in  common.  The  trustees  were 
bound  to  convert  as  soon  as  they  could  ;  and  tenants  in  common,  in  the  present  case, 
can  no  more  take  in  succession  than  they  can  take  together. 

The  M.\ster  of  the  Roll.s  considered  there  was  no  resulting  trust  for  the  heir, 
but  said  he  would  consider  the  other  point. 

Auijust  1.  The  M.vstek  of  the  Rolls  [Sir  John  Romilly].  This  is  a  case  of 
very  considerable  interest,  and  I  should  have  liked  to  have  had  furthei'  time  to  consider 
it ;  but  this  the  necessity  of  an  immediate  decision  pi-ecludes.  I  will  state  the  opinion 
I  have  come  to  upon  the  subject.  Upon  referring  to  the  text-books,  it  will  be  found 
to  be  laid  down,  as  a  general  rule,  that  coparceners,  on  whom  an  advowson  descends, 
present  according  to  seniority  ;  and  it  is  also  laid  down  in  the  text-books  that  joint- 
tenants  and  tenants  in  common  do  not ;  but  that  they  must  all  concur,  and  that, 
unless  they  concur,  the  presentation  is  not  good.  There  is  no  authority  cited  in  any 
one  of  the  cases  for  that  proposition,  and,  singularly  enough,  in  Rolle's  Abridgment, 
and  some  of  the  Year  Books,  which  are  referred  to  on  the  subject,  it  appears  that  it 
was  the  original  state  of  [566]  the  law  that  coparceners  were  in  the  same  situation, 
and  Rolle  in  his  Abridgment  states  (tit.  "Presentment,  Usurpation  (L.  2),"  p.  373), 
"  Si  3  coparceners  font  partition  a  presenter  per  turne,  et  I'eigne  usurpe  en  le  turne 
del  mulnes,  ceo  ne  sera  ascun  usurpation  sur  le  turne  del  puisne.  30  Ed.  3,  5."  The 
next  pa.ssage  is  this :  "Si  3  coparceners  sont,  et  I'eignu  present  et  son  turne,  sans 
partition,  et  puis  un  estranger  usurpe  en  le  turne  del  second,  uncore  ceo  n'est  ascun 
usurpation  quant  al  3°  ou  primer  corparcener,  mes  solement  al  second.  12  H.  7,  Kell. 
1,  per  Curiam."  "4.  Issint  ust  estre  conient  que  partition  ust  estre  fait  a  presenter 
per  turn.  12  H.  7,  Kell.  1."  And  then  he  refers  to  a  great  many  cases  in  the  Year 
Books,  but  I  have  not  had  sutticient  time  to  consult  them,  although  I  have  referred 
to  some  of  them,  which  seem  to  shew,  as  far  as  I  can  make  out,  that  it  was  upon  this 
principle — that  the  title  was  in  all  the  coparceners,  in  all  the  joint-tenants,  and  in  all 
the  tenants  in  common,  and  that,  properly  speaking,  they  could  not  present  unless 
they  all  concurred  ;  but  that  it  was  afterwards  considered  that  they  might  make 
partition,  and  that  if  they  make  partition,  in  what  way  are  they  to  make  partition 
except  by  presenting  separately  ! 

Now  this  Court  has  held  that  there  may  be  partition  almost  of  everything; 
undoubtedly  there  may  be  a  partition  of  a  manor ;  you  do  not  make  two  manors,  but 
you  divide  the  profits  of  it.  I  cannot  accede  to,  nor  do  I  think  it  would  be  proper  to 
follow,  the  mere  dictnui  of  Lord  Hardwicke,  who  certainly  does  not  appear  to  have 
decided  it  that  if  the  tenants  in  common  cannot  agiee,  it  is  then  to  be  determined 
by  lot,  because  what  necessarily  follows,  if  it  be  true,  as  laid  down  in  those  cases,  that 
one  tenant  in  common  cannot  present,  [567]  it  is  clear  that  the  Ordinaiy  can  refuse 
the  clerk  who  is  presented  ;  and,  accordingly,  this  would  not  give  a  right  to  one 
person  chosen  by  lot,  if  the  right  be  in  all ;  and  it  could  not  in  the  slightest  degree 
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improve  the  situation  of  the  parties.  But  what  I  wish  to  consider  is  this :  here  are 
two  tenants  in  common  of  an  advowson  in  fee  who  file  a  bill  in  this  Court  for  a  par- 
tition, and  it  would  be  contrary  to  all  rule  and  principle  to  say  it  cannot  grant  par- 
tition. If  it  can,  then  in  what  form  does  it  give  partition  .'  I  apprehend  the  only 
mode  of  granting  partition  is  by  giving  a  presentation  to  one  in  the  first  instance,  and 
to  another  afterwards. 

With  respect  to  tenants  in  common  and  joint-tenants,  undoubtedly  there  is  this 
distinction  to  be  drawn  between  the  two  classes  of  cases.  AVith  regard  to  coparceners, 
as  they  are  all  of  them  either  a  series  of  daughters  or  sons  of  daughters,  one  of 
those  daughters  must  have  been  older  than  the  other,  and  therefore  you  have  a  sort 
of  rule  to  go  by.  If  it  is  given,  as  is  usually  the  case,  to  children  of  the  same  family 
as  the  tenants  in  common,  you  have  the  same  rule  to  go  by  ;  but  if  it  is  given  to 
tenants  in  common  or  joint-tenants  of  separate  and  distinct  families,  you  have  no  such 
rule  to  guide  you,  and  then  the  Court  must  deal  with  that  as  it  can.  It  is  singular 
that  a  good  deal  of  discussion  has  taken  place  upon  a  case  of  this  kind,  which  was 
one  of  considerable  interest.  In  The  BUhop  of  Sulitbunj  v.  Philips  {\  Lord  Raym.  Uep. 
53.5),  it  was  held  distinctly  that  the  Ordinary  had  not  a  right  to  present,  in  case  all  the 
tenants  in  common  agreed,  but  that  the  tenants  in  common  might  make  partition 
between  themselves,  and  might  agree  that  they  should  present  in  succession  ;  and  if 
they  did,  the  Ordinary  could  not  refuse. 

[568]  There  are  several  cases  in  thel)Ooks,  one  between  the  Dean  of  St.  Paul's  and 
one  of  the  Clerks  of  O.xford,  who  had  an  advowson  in  common,  and  they  presented 
alternately,  and  the  Court  held,  eventually,  that  a  partition  had  been  made  in  accord- 
ance with  that  rule.  Now  the  cases  shew,  that  partition  may  be  made  by  the  parties 
themselves,  and  that  if  the  paitition  is  made,  then  the  Ordinary  cannot  refuse  to 
present ;  and  that,  consequently,  if  the  tenants  in  common,  in  this  case,  should  agree 
to  say,  we  will  present  scrkitiin,  in  succession,  then  the  Ordinary  could  not  refuse  the 
clerk  so  presented,  and  would  not  require  them  all  to  concur,  and  say,  "  Unless  you 
concur  I  will  refuse  the  clerk  who  is  presented." 

Then,  I  repeat,  if  there  were  an  advowson  here,  and  if  the  parties  filed  a  bill  for 
partition,  in  what  way  is  this  Court  to  do  it,  unless  by  giving  them  a  power  of  pre- 
.senting  srriatiin/  There  is  no  other  mode  of  doing  it.  It  is  true,  in  this  case,  there 
are  nine  tenants  in  common,  and  the  result  would  Ije  that  the  ninth  tenant  in  common 
would  get  the  ninth  right  of  presentation,  which  would  undoubtedly  be  extremely 
remote,  but  I  have  nothing  to  shew  that  such  a  right  might  not  be  devised,  descend, 
or  sold,  oi-  disposed  of. 

The' point  was  discussed  in  'The  Bishop  of  Salishunj  \.  Philips  {IJiid.).  "It  was  an 
error  upon  a  judgment  in  (piare  wqKdit  after  verdict  for  the  Plaintitf.  The 
Plaintiff  declares  that  A.  and  B.  were  joint-tenants  of  the  advowson  of  the  church  in 
gross ;  and  being  jointly  seised,  by  indenture  between  them  agreed,  that  they  should 
stand  seised  of  that  advowson  in  common,  and  present  severally  by  turns ;  and  lays 
several  presentations  by  [569]  each  of  them  ;  and  the  Plaintili'  claims,  as  executor  to 
his  father,  the  assignee  of  one  of  the  said  parties,  for  a  disturbance  in  the  time  of 
his  father.  The  bishop  pleaded  that  it  came  to  him  by  lapse.  The  Plaintiff  replies. 
and  shews  that  he  presented  Sims  within  six  months,  and  the  bishop  refused  him.  The 
bishop  rejoins,  and  confesses  the  presentation,  and  that  the  clerk  came  to  him,  and  that 
he  gave  him  time  to  prepare  for  his  examination  in  three  days,  and  that  the  clerk  went 
away,  and  never  returned,  and  issue  upon  the  rejoinder,  and  verdict  and  jutlgment  for 
the  Plaintiff  in  the  Common  Pleas.  Mr.  Carthew,  for  the  Plaintiff  in  error,  assigned 
a  variance  lietween  the  original  and  the  declaration.  The  original  was,  pi-nsfntair  ad 
ecdesiam  ik  Staunton;  and  the  declaration  was,  Staunton  aliiui  Staunton  Fitzherbert. 
But,  per  Holt,  '  one  name  is  enough,  and  therefore  non  allocatui:'  The  second  excep- 
tioB.  It  appears  that  the  Plaintiff  has  not  any  title.  For,  first,  this  indenture  nil 
operatur,  but  it  is  only  good  by  way  of  covenant ;  for  if  it  was  in  case  of  lands,  it 
would  not  amount  to  a  partition ;  for  nothino;  can  do  that,  but  what  divides  the  title, 
and  makes  several  rights  to  several  parts,  wliich  cannot  be  in  this  case  of  one  entire 
thing.  And  if  it  be  admitted  that  this  agreement  would  make  them  tenants  in 
common,  it  would  nevertheless  be  ill,  for  they  could  not  present  singly  ;  and  if  they 
<lo,  the  clerk  may  be  refused.     Xor  could  the  one  of  them  grant  the  whole,  which 
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each  of  them  ought  to  have,  if  this  should  amount  to  a  division,  for  they  cannot 
have  part  of  an  entiie  thing,  and  no  two  advowsons  should  be  made  of  one.  And 
there  is  no  case  in  all  the  books  of  the  law  which  warrants  it." 

This  is  a  very  clear  and  distinct  argument,  and  very  well  put,  and  which  really 
contains  all  the  arguments  I  yesterday  heard  at  the  Bar. 

[570]  Holt,  Chief  Justice,  .said — "Doubtless  they  may  make  partition  to  present 
by  turns,  and  that  will  divide  the  inheritance  alufiotcntis  and  create  separate  rights, 
so  that  the  one  shall  present  in  the  one  turn,  and  the  other  in  the  other,  which  is  a 
sufhcient  partition  ;  for  partition  of  the  profits  is  a  partition  of  the  thing,  where  the 
thing  and  the  profits  are  the  same.  Indeed,  it  cannot  make  two  advowsons  out  of 
one,  but  it  can  create  distinct  rights  to  present  in  the  several  turns.  But  if  this 
should  not  make  a  good  partition,  the  (juestion  is,  if  one  of  them  presents,  and  the 
bishop  does  not  refuse  his  clerk  for  that  reason,  but  refuses  him  obstinately  without 
any  cause,  and  a  qiiare  impedit  is  brought  and  admitted  to  be  good,  whether  the 
grantee  shall  not  recover  his  presentation.  The  Chief  Justice  thought  this  to  be  a 
very  plain  case.  But  at  another  day,  because  Mr.  Carthew  was  so  positive  in  the 
matter,  that  there  were  no  authorities  in  the  books  which  warrant  this  case,  he  said, 
that  by  the  Stat,  of  Westminster  L',  13  Kdw.  1,  stat.  1,  ch.  5,  sect.  2,  if  divers  persons 
claiming  an  advowson  make  compositions  upon  record  to  present  by  turns,  and  this 
composition  is  executed  by  presentation  by  one  of  the  parties,  the  other  may  have  a 
scire  facias  upon  this  agreement  being  upon  record,  and  he  is  not  put  to  his  (juare  impnlit: 
and  that  not  only  in  a  case  of  disturbance  by  one  who  was  partj-  to  the  agreement,  but 
by  a  stranger.  And  that  statute  does  not  extend  only  to  privies  in  blood,  but  also,  as 
the  2  Institute,  .362,  says,  to  strangers  also,  which  must  be  of  tenants  in  common. 
In  28  Hen.  8,  Dyer,  29  a.  pi.  194.  If  tenants  in  common  of  an  advowson  make  com- 
position to  present  by  tuins,  and  that  is  executed  by  all  parties,  in  a  quaif  impcdit 
brought  by  any  of  them,  they  have  no  need  to  make  mention  of  the  composition  ; 
which  shews,  that  by  the  composition,  the  inheritance  and  right  is  severed,  and  a 
separate  interest  vests  in  each  of  [571]  them  to  present  alternately.  The  only 
difference  is,  that,  in  case  of  coparceners,  they  being  privies  in  blood,  the  partition 
may  be  by  parol ;  but  between  tenants  in  common  it  must  be  \iy  deed.''  Here  he 
refers  to  Fitz.  Nat.  Brev.  63  d.  f. ;  11  Hen.  4,  3  b.,  and  in  Coke's  Entr.  496  Ij. 
"grantee  of  a  next  avoidance,  by  a  man  who  was  so  to  present  by  turns,  declares  in 
quare  impedit  positively  upon  his  grant,  that  he  was  'posscssionatus  dc  w/rocatione 
eccleaice,'  pncdicto:  pro  prima  et  promna  raca/icme  cjusdem.  And  in  Fitzh.  Nat.  Brev. 
62  a.,  there  is  a  stronger  case,  where  a  manor,  with  an  advowson  appendant,  descended 
to  two  coparceners,  and  they  made  partition  of  the  demesnes,  and  to  present  severally 
by  turns  to  the  church  ;  this  was  a  good  partition,  and  the  advowson  was  appendant 
at  one  turn  to  one  part  of  the  demesnes,  and  at  the  other  to  the  other." 

All  these  cases  then  shew  that  it  really  depends  upon  partition  between  themselves. 

"Mr.  Carthew  cited  a  case  in  2  Mod.  97,  to  the  contrary,  to  which  Holt,  Chief 
Justice,  said,  in  ird,  that  no  books  ought  to  be  cited  at  the  Bar,  but  those  which  were 
licensed  by  the  Judges.     Judgment  was  affirmed." 

The  result  of  that  appears  to  me  to  be,  that  tenants  in  common  might  undoubtedl}' 
make  partition  by  deed,  and  if  they  did,  the  partition  was  by  presentation  in  turns. 
This  Court  may  also  make  partition,  and  I  apprehend  it  would  make  partition  in  the 
same  form. 

My  opinion,  however,  upon  the  state  of  the  authorities,  as  at  present  advised,  is 
that  this  Court  has  authority  to  make  a  partition  of  an  advowson,  and  that  [572] 
being  so,  that  it  will,  in  the  case  of  a  family,  follow  by  analogy  the  rule  as  to  copar- 
ceners, and  give  the  right  of  presentation  to  the  members  according  to  their  seniority. 

I  do  not  feel  myself  bound  by  the  diduia  in  the  books  which  appears  to  me  not  to 
be  warranted  by  any  authorities  which  have  been  hitherto  found,  and  to  be  inconsistent 
with  the  principle  which  is  admitted  in  the  case  as  to  coparceners,  between  whom  and 
tenants  in  common,  so  far  as  this  matter  is  concerned,  I  see  no  distinction  in  reason, 
the  only  difference  between  them  being,  that  the  one  gets  the  estate  by  de.scent,  an<l 
the  other  by  purchase. 

Decree. — Declare  the  right  of  presentation  passed  hy  the  will,  and  that  right  to 
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nominate,  until  the  sale  of  the  advowson,  is  vested  in  the  younger  children  of  the 
testator  and  their  representatives,  and  is  to  be  exercised  according  to  seniority. 

Direct  a  partition  thereof. 

Declare  that  Charles  P.  Johnstone,  as  the  eldest  tenant  in  common,  is  entitled  to 
present  upon  the  existing  vacancy,  &c.,  &c. 

Note. — On  appeal,  the  Lord  Chancellor  and  Lord  Justice  Knight  Bruce  held  that 
the  right  of  presentation  did  not  revert  to  the  heir  at  law,  but  passed  by  the  will,  and 
that  the  right  to  present  was  to  be  decided  by  lot.     See  6  De  G.  M.  &  Gor.  -139. 

[573]    Spencer  v.  Topham.    June  19,  July  21,  1856. 
[S.  C.  2  Jur.  (N.  S.)  86.5.] 

A  solicitor  who  purchases  from  his  client  is  bound  to  establish  that  the  sale  was  as 

advantageous  to  the  client  as  it  could  have  been  if  the  solicitor  had  used  his  utmost 

to  sell  the  property  to  a  stranger. 
A.  purchased  an  estate  from  his  client  and  afterwards  sold  it  to  B.     B.  employed  no 

other  .solicitor  than  A.     Held,  that  B.  was  affected  with  the  knowledge  possessed  by 

A.  of  the  objectionable  nature  of  the  transaction  between  himself  and  his  client. 
Purchase  by  a  solicitor  from  his  client  for  £1820  upheld,  though  he  had  given  about 

£100  less  than  the  value,  and  had  two  years  afterwards  sold  part  of  the  property  at 

a  fancy  price,  making  a  profit  of  £970. 
A  title  ilei)encling  on  the  validity  of  a  purchase  by  a  solicitor  from  his  client  forced 

oa  an  unwilling  purchaser,  on  proof  of  the  validity  of  the  transaction,  though  given 

in  the  absence  of  the  client. 

This  was  a  suit  for  the  specific  performance  of  a  contract  for  the  sale  of  a  messuage 
and  piece  of  land  called  Putley,  containing  about  eight  acres  and  a  half,  in  the  neigh- 
bourhood of  Bilston.  The  contract  was  admitted,  and  the  only  question  which  arose 
was  one  of  title,  resolving  itself  into  one  point.  The  title  being  in  all  other  respects 
admitted,  the  point  was  this  :  Whether  a  sale  of  this  property,  which  took  place  in 
April  1846,  was  liable  to  be  set  aside,  on  the  ground  that  it  was  a  sale  by  a  client  to 
his  solicitor,  of  which  the  vendor,  on  the  present  occasion,  had  notice  when  he  bought 
from  his  vendor. 

The  Putley  property  originally  belonged  to  Mr.  Bate.  In  April  1846  he  sold  and 
conveyed  it,  together  with  the  Brockhills  estate,  to  Mr.  Moss  Phillips,  his  solicitor, 
for  £1820.  The  purcha.se-money  was  not  apportioned  between  the  two  properties, 
but  the  Court  considered  that  the  Putley  estate  would  not  have  produced  more  than 
£620.  In  May  1848  Mr.  Moss  Phillips'  sold  the  Putley  estate  alone  to  the  Plaintiff 
Mr.  Spencer,  for  £1620,  who  employed  no  other  solicitor  on  the  occasion  than  Mr. 
Moss  Phillips. 

[574]  In  1850  Mr.  Spencer  deposited  the  conveyance  with  his  bankers  Sir  Francis 
Holyoake  Goodricke  and  George  Holyoake,  as  a  security  for  the  balance  due  to  them, 
and  they  obtained  a  legal  mortgage  in  1851.  On  the  16th  of  March  1855  a  contract 
was  entered  into  by  the  Plaintitts  to  sell  it  to  the  Defendant  Topham,  and  the 
Plaintiffs,  1)V  this  suit,  sought  to  have  the  contract  specifically  performed. 

The  purchaser  resisted  the  performance,  on  the  groinid  of  the  invalidity  of  the 
original  sale  by  Bate  to  Moss  Phillips,  his  solicitor,  of  which,  it  was  insisted,  Spencer 
and  his  mortgagees  had  constructive  notice. 

Mr.  Kolt  and  Mr.  Batten,  for  the  Plaintitts. 

Mr.  Follett  and  Mr.  Sargent,  for  the  assignees  of  Spencer. 

Mr.  K.  Palmer  and  Mr.  Lambert,  for  the  Defendant. 

Mr.  Kolt,  in  replv. 

Eihcanls  v.  Mi-i/rkk  (6  Jur.  924) ;  Kmnoli/  v.  Green  (3  Myl.  .V;  K.  699) ;  Grore  v. 
Ba.'<lard  (2  Phillips,  619) ;  Hohnan  v.  Loiine,i  (4  De  G.  M.  fcG.  270)  were  cited. 

The  M.^stek  of  the  Koi.us  reserved  judgment. 

Juli)  21.     The  M.vstek  of  the  K<.)I.i.s  [Sir  John  Rorailly].     I  will  first  dispose  of 
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the  question  of  notice,  which  is  distinct,  as  applicable  to  the  Plaintiff  Spencer  and  us 
[575]  applicable  to  the  other  Plaintiffs,  who,  as  vendors,  entered  into  this  contract. 

I  think  it  clear,  that  the  Plaintiff  Mr.  Spencer  had  notice  of  this  defect  in  the 
title  (assuming  it  to  be  one),  when  he  bought  the  property  from  Mr.  Moss  Phillips. 
He  was,  on  that  occasion,  content  to  employ  no  .solicit(jr  other  than  Mr.  Moss  Phillips 
himself,  and,  accordingl}',  he  had  notice  of  everything  that  his  solicitor  was  acquainted 
with,  and  he  therefore  knew  that  the  purchase  in  April  1>'<46  was  made  l)y  Mr. 
Moss  Phillips  from  Mr.  Bate,  at  the  time  when  he  was  his  confidential  agent  and 
solicitor. 

At  the  time  of  the  argument,  I  expressed  my  opinion  that  this  constituted  notice, 
and  that  the  case  of  lunneili/  v.  Grcn  (3  Myl.  &  K.  699)  had  no  application.  I  retain 
that  opinion,  and  think  that  that  case  rests  on  totally  distinct  grounds.  Mr.  Spencer 
therefore,  cannot,  in  my  opinion,  set  up  the  plea  that  he  was  a  purchaser  for  value 
without  notice ;  but  I  am  of  opinion  that  he  had  constructive  notice,  that  unless  the 
sale  from  Mr.  Bate  to  Mr.  Moss  Phillips  could  be  proved  to  be  a  valid  sale,  the  title 
was  defective. 

The  case  of  the  mortgagees,  Sir  Francis  Holyoake  Goodricke  and  George  Holyoake, 
is  very  different.  They  are  bankers  at  Wolverhampton.  In  1S50  Mr.  Spencer 
deposited  with  them  the  conveyance  from  Mr.  Phillips  to  himself,  as  a  security  for 
the  balance  due  on  his  banking  account,  which  then  amouiite<l  to  £3575,  and  for  the 
balances  which  might  thereafter  become  due.  In  1851,  when  their  balance  was 
£7423,  the  bankers  handed  this  deed  to  their  solicitors,  with  [576]  directions  to 
prepare  a  mortgage  to  them  to  secure  the  amount  of  this  balance.  The  amount  now 
due  on  this  balance  is  the  sum  of  £7819.  Sir  Francis  Goodricke  and  Mr.  Holyoake 
swear  that,  until  the  objection  was  taken  to  the  title,  in  this  case,  they  had  no  know- 
ledge of  the  fact  that  Mr.  Moss  Phillips  had  acted  as  the  solicitor  of  Mr.  Bate.  They 
did  not  employ  any  solicitor  in  the  tran.saction  till  late  in  the  year  1851  :  the\-  had, 
therefore,  no  notice  of  any  sort,  either  actual  or  constructive,  up  to  the  time  when 
they  employed  Mr.  Hawkesford,  their  solicitor,  to  prepare  the  mortgage  deed.  They 
are,  therefore,  purchasers  for  value,  without  notice,  under  and  to  the  extent  of  the 
equitable  mortgage,  which  subsisted  when  Mr.  Hawkesford  was  employed  to  prepare 
the  mortgage  security  ;  and  the  fact  if  it  be  so,  that  Mr.  Hawkesford,  when  he  pre- 
pared the  mortgage  security  and  when  the  legal  estate  was  conveyed  to  the  bankers, 
had  notice  of  the  circumstances  attending  the  sale  from  Mr.  Bate  to  Mr.  Moss  Phillips 
in  April  1846,  will,  in  no  respect  prejudice  the  right  of  the  bankers  to  insist  on  being 
purchasers  for  value  without  notice,  to  the  extent  of  £7423,  the  amount  of  the  balance 
due  to  them  when  they  instructed  Mr.  Hawkesford  to  prepare  the  mortgage  security. 
As,  therefore,  the  money  was,  in  substance,  advanced  on  this  security  before  Mr. 
Hawkesford  was  consulted,  I  think  it  unnecessary  to  consider  whether  the  fact 
that  Mr.  Hawkesford,  their  solicitor,  knew  that  Mr.  Moss  Phillips  had  frequently 
or  usually  acted  as  the  solicitor  of  Mr.  Bate,  while  he  did  not  know  that  he  was 
Mr.  Bate's  solicitor  in  and  at  the  time  of  the  traii.saction  in  April  1846,  amounted 
to  notice  of  the  possible  defect  in  the  .sale. 

As  the  sums  for  which  the  liankers  were  purchasers  for  value,  without  notice, 
exceeds  the  amount  of  the  [577]  puichase-money,  on  the  present  occasion,  and 
as  they  have  a  power  of  sale  in  their  mortgage  deed,  it  might  possibly  be  considered 
unnecessar}'  to  consider  the  ulterior  question,  which  has  been  principally  argued 
before  me.  But  I  have  thought  it  desirable  that  I  should  do  so,  and  on  this  jxirt  of 
the  case  also  I  have  formed  an  opinion  in  favour  of  the  case  of  the  Plaintiff  Mr. 
Spencer.  The  question,  as  I  regard  it,  is  whether,  if  this  were  a  suit  by  Mr.  Bate 
against  Mr.  Moss  Phillips  to  set  aside  the  sale  to  him,  I  should  make  a  decree  to  that 
effect.  In  such  a  suit,  the  fact  of  Mr.  Moss  Phillips  having  been  the  .solicitor  of  Mr. 
Bate  in  the  transaction  would  throw  the  burthen  of  proof  on  Mr.  Moss  Phillips  to 
prove  the  validity  and  bona  Jiiles  of  the  transaction.  So  regarding  it,  I  am  of  opinion 
that  on  the  evidence  before  me  this  is  done.  The  test  applied  to  these  cases  has 
been  verj-  properly  stated  to  be  this  :  That  the  solicitor  must  establish  that  the 
sale  was  as  advantageous  to  the  client  as  it  could  have  been  if  the  solicitor  had  used 
his  utmost  endeavours  to  sell  the  property  to  a  stranger,  and  that  the  burthen  of 
proving  this  lies  on  the  solicitor,  or  any  persons  claiming  through  him. 
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In  tbe  present  case  no  question  arises  on  the  form  of  the  conveyance,  which  is  not 
suggested  to  have  been  objectionable.  The  purchase-money,  if  sufKcient,  was  actually 
paid  in  discharge  of  a  juclgment  entered  up  against  the  vendor  by  a  stranger,  which, 
though  transferred  to  the  solicitor  himself,  seems  to  have  been  so,  rather  to  assist  his 
client  than  otherwise,  and  was  not  to  secure  any  bill  of  costs  to  the  solicitor,  which 
might  require  taxation.  No  undue  influence  or  pressure  is  suggested  to  have  existed, 
nor  does  it  seem  compatil)le  with  other  parts  of  the  case.  If,  therefore,  the  price 
given  was  adequate,  all  objections  springing  out  of  the  [578]  fact  that  this  was  a 
purchase  by  a  solicitor  from  his  client  cease.  The  question,  therefore,  I'esolves  itself 
into  one  of  adequacy  of  value. 

The  state  of  the  evidence  as  to  value  stands  thus  :  The  Putley  contains  eight 
acres,  two  roods  and  twenty-three  perches.  It  was  let  for  £17  per  annum  to  Sir. 
Moss  Phillips,  from  year  to  year,  that  is,  at  £'2  per  acre.  It  was  in  the  neighbourhood 
of  Bilstoii,  and,  therefore,  it  was  increased  in  value  by  its  proximity  to  that  place ; 
but  there  is  no  suggestion  that  this  was  not  a  full  and  adequate  rent  for  the  property. 
Forty  years'  purchase  at  that  rent  would  amount  to  £Gf<0.  In  September  184-4  it 
was  ottered  for  sale  by  public  auction  ;  the  reserved  bidding  was  £7G0  ;  the  highest 
amoinit  ottered  at  the  sale  was  £620.  It  was  subsequently  ottered  to  several  persons 
at  £700,  but  they  all  refused  to  take  it  at  that  price.  It  was  then  ottered  to  Mr. 
Chinner  at  £78  per  acre,  which  would  amount  to  £67-1,  4rS.  3d.;  but  Mr.  Chinner 
refused  to  give  that  sura,  on  the  ground  that  the  price  asked  was  too  great.  It  is 
true  that  Mr.  Walker,  a  surveyor,  valued  the  land  at  £756,  Gs.  6d.  ;  but  I  have 
repeatedly'  had  occasion  to  remark  how  little  reliance  can  be  placed  on  the  opinion 
of  surveyors  and  valuers,  and  that  the  only  real  test  is  what  the  property  will  fetch 
in  the  market,  and  that  this  is  only  really  ascertained  by  attempting  bond  fidr  to  sell, 
either  by  the  putting  the  property  up  to  auction,  or  by  making  or  receiving  ofl"ers 
to  sell  by  private  contract.  The  evidence  I  have  referred  to  satisfies  me  that  more 
than  £G20  could  not  then  have  been  obtained  for  Putley.  The  evidence  also  estab- 
lishes that  Mr.  Bate  was  making  various  attempts  to  sell  the  property,  but  unsuccess- 
fullv,  up  to  the  month  of  April  1846,  when  the  convevance  was  made  to  Mr.  Moss 
Phillips. 

[579]  The  conveyance  in  question  of  the  22d  February  1846  conveys  the  Putley 
and  the  Upper  and  Lower  Brockhills  to  Mr.  Moss  Phillips  for  £1820.  It  makes  no 
appropriation  of  part  of  the  purchase-money  to  one  property  and  part  to  another  ; 
and  although  in  the  evidence  it  is  attempted  to  attribute  £700  to  the  Putley  and 
the  remainder,  viz.,  £1120,  to  the  Brockhills,  there  is  nothing  in  the  evidence  to 
justify  that  conclusion,  except  some  statements  by  witnesses  to  the  ett'ect  that  they 
had  heard  that  Mr.  Moss  Phillips  had  bought  the  Putley  for  £700,  which  clearly 
amounts  to  nothing.  The  question  of  appropriation  also  is  scarcely  material,  because 
if  the  price  of  the  Brockhills  was  sutticiently  inadequate  to  set  the  sale  of  that  pro- 
perty aside,  it  would  avoid  the  whole  deed,  and,  therefore,  as  well  the  sale  of  the 
Putley  as  that  of  the  Brockhills.  The  question  then,  is  this :  "Was  the  price  of  £1820 
given  for  the  Putley  and  the  Brockhills  an  inadequate  price,  so  that  the  Court  would, 
on  that  account,  set  aside  this  sale  l>y  the  vendor  to  his  solicitor !  The  evidence 
respecting  the  value  of  the  Brockhills  is  less  complete  than  that  relative  to  the 
Putley.  It  does  not  appear  what  the  average  was  ;  what  the  situation  of  it  was ; 
what  the  rental  of  it  was  ;  and  if  any  otter  by  private  contract  to  sell  or  Iniy  it  was 
ever  made,  no  evidence  is  given  of  it.  Mr.  Walker  seems  to  have  valued  it  t0";ether 
with  the  Putley  at  £2021,  8s.,  which,  attributing  £7.')G,  6s.  Gd.  to  the  Putley,  leaves 
the  sum  of  £1265,  Is.  Gd.  as  attril)utalilo  to  the  Brockhills. 

The  other  evidence  which  is  given  of  the  value  is  more  complete  and  satisfactory. 
Tbe  Brockhills  were  put  up  for  .sale  by  auction  with  the  Putley  estate  in  September 
1844,  the  reserved  bidding  at  which  it  wa.s  bought  in  was  £1400,  the  highest  bidding 
made  was  £1300,  which  seems  to  have  been  more  than  the  sum  [580]  at  which  it  was 
valued  by  Mr.  Walker.  No  explanation  is  ottered  why  the  reserved  liitlding  in  one 
case  was  fixed  above,  and  in  the  other  below,  the  amount  of  Mr.  Walker's  valuation. 
It  is,  therefore,  established  by  the  evidence  that,  in  September  1844,  these  united 
properties  might  have  been  sold  for  the  aggregate  price  of  £1920.  The  price  given 
by  Mr.  Moss  Phillips,  in  .\pril  1846,  was  .£1820;  it  was,  therefore,  £100  less  than 
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Mr.  .Tames  Bate  might  have  obtained  for  the  property  in  September  lt)44,  aiul  I 
assume  £100  less  than  he  might  have  obtained  had  he  then  put  these  properties  up 
again  to  auction.  There  is  nothing  to  shew  that  either  property  had  increased  in 
value  between  1844  and  April  1841),  and  I  assume  that  the  value  remained  the  .same. 

1  have  now,  therefore,  to  consider  whether,  on  that  account,  I  ought,  at  the 
instance  of  Mr.  Bate,  if  he  were  now  the  Plaintifi",  to  set  aside  the  tran.saction.  There 
is  not  only  nothing  to  shew  that  Mr.  liate  was  not  as  fully  aware  of  the  value  of  the 
price  of  land  as  Mr.  Moss  Phillips  or  any  other  person  could  be  ;  on  the  contrary, 
the  inference  to  be  drawn  from  the  whole  of  the  evidence  is  that  he  was  perfectly 
■well  acquainted  with  the  whole  matter,  and  had  been  so  for  years,  and  fully  capable 
of  judging  what  was  for  his  own  advantage.  Was  a  deduction  of  £100,  that  is,  £4 
more  than  £5  per  cent,  from  the  price  which  might  have  been  obtained  on  a  sale  liy 
auction,  or  by  private  contract  with  a  stranger,  a  reasonable  amount,  so  that  Mr. 
Bate  might  well  and  usefully  agi-ee  to  it.'  I  think  he  might.  Mr.  Moss  Phillips 
knew  the  title  he  would  have,  and  obviously  could  not  make  any  dithculties  on  that 
head  ;  by  this  means,  probably,  some  expense  was  avoided,  which,  without  knowing 
the  particulars  of  the  title  by  which  this  property  was  held,  might  have  been  incurred 
[581]  by  the  vendor,  either  in  making  out  the  title  as  to  points  which  a  purchaser 
might  insist  upon,  or  by  conditions  of  sale  precluding  the  necessity  of  making 
them  out. 

In  the  next  place,  all  delay  was  avoided.  In  the  ordinary  case  of  a  contract  for 
sale  of  a  property,  many  months  are  consumed  before  the  sale  is  concluded  and  the 
purchase-money  received.  By  this  arrangement  with  Mr.  Moss  Phillips,  therefore, 
the  expenses  of  an  auction,  and  the  expense  and  delay  of  making  out  a  title  were 
avoided,  and  the  purchase-money  immediately  made  availal)le.  That  it  was  applied 
in  payment  of  the  judo;ment  debt,  and  that  the  judgment  was  vested  in  Mr.  Moss 
Phillips,  does  not,  as  I  have  already  remarked,  appear  to  me  to  be  material.  A 
deduction  of  £100  for  these  purposes  does  not  appear  to  me  to  be  unreasonable. 
Nor  do  I  think  that  there  is  any  ground  for  supposing  that  Mr.  Bate  was  not  perfectly 
well  aware  of  what  he  was  doing  at  the  time  when  he  entered  into  the  contract,  or 
that  he  did  not  believe  that  he  found  his  own  advantage  from  the  course  which  he 
adopted.  If  Mr.  Moss  Phillips  could  have  got  a  stranger  to  have  accepted  the  title 
without  investigation,  and  paid  at  once  £1820,  it  appears  to  me,  looking  at  the  rest 
of  the  evidence,  that  any  person  in  the  position  of  Mr.  James  Bate  might  reasonably 
have  accepted  the  ofier,  as  the  best  course  he  could  adopt. 

It  is  true  that  two  years  afterwards  Mr.  Moss  Phillips  sold  the  Putley  to  Mr. 
Spencer  for  £1620,  2s.  6d.,  but  this  is  not  sufficient  to  counterbalance  the  previous 
evidence.  It  is  clear  that  Mr.  Spencer  was  prepared  to  give  a  fancy  price  for  the 
property,  and  that  Mr.  Moss  Phillips  very  naturally  took  advantage  of  thi.s,  and 
obtained  from  him  all  that  he  possibly  could.  I  see,  however,  no  reason  for  supposing 
that  that  price  could  [582]  have  been  obtained  from  any  other  person,  though  it  may 
well  be,  that  Mr.  Moss  Phillips,  not  wishing  to  part  with  the  property,  might  have 
refused  to  allow  any  person  to  have  it,  except  at  a  sum  far  exceeding  its  ordinary 
market  value.  And  it  is,  in  my  opinion,  established  that  nothing  more  than  £620 
could  have  been  obtained  in  1844. 

Upon  the  whole  consideration  of  this  part  of  the  case,  I  see  no  ground  on  which 
the  Court  would  set  the  sale  from  Mr.  Bate  to  Mr.  Moss  Phillips  aside.  I  think  that, 
having  regard  to  the  circumstances  I  have  before  mentioned,  the  price  was  a  fair  one, 
that  Mr.  Bate  was  perfectly  well  aware  of  what  he  was  about,  and  understood  the 
value  as  well  as  Mr.  Moss  Phillips,  and  that  no  peculiar  influence  was  possessed  by 
him  over  his  client  Mr.  Bate  ;  indeed  none  such  is  .suggested.  In  this  state  of  things, 
I  am  clear  that  this  Court  would  not  set  aside  the  transaction  between  Mr.  Mo.ss 
Phillips  and  Mr.  Bate,  leaving  out  of  consideration  wholly  the  length  of  time  which 
has  elapsed. 

It  is  suggested,  however,  that  this  Court  will  not  force  a  doubtful  title  upon  a 
purchaser,  and  that  although,  upon  the  evidence  before  me,  the  Court  would  not 
invalidate  the  purchase  by  Mr.  Moss  Phillips,  yet  that  the  heir  of  Bate  will  not  be 
bound  by  the  proceedings  in  this  suit,  and  that  he  may  possess  or  be  able  to  obtain 
stronger  evidence,  and  ultimately  succeed  in  avoiding  the  transaction.     I  think  that 
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I  cannot  attend  to  this  suggestion.  I  must  deal  with  the  facts  as  I  find  them  proved 
in  the  evidence  before  me.  I  know  that  in  every  case  of  a  sale  some  facts  might  by 
possibility  exist  which,  if  proved,  would  induce  this  Court  to  set  it  aside  as  fraudulent 
and  void  ;  but  if  full  scope  was  given  to  this  suggestion,  no  good  title  could  ever  be 
[583]  made,  where  one  of  the  steps  in  the  anterior  title  was  a  purchase  by  a  solicitor 
from  a  client,  unless  the  client  or  his  proper  representative  could  be  induced  to  join 
in  the  conveyance.  I  have  a  considerable  mass  of  evidence  on  this  subject.  The 
nature  and  character  of  the  transaction  is,  I  think,  fullv  proved  ;  and  upon  this  I 
find  myself  compelled  to  come  to  this  conviction,  that  it  could  not  now  be  disturbed. 
In  this  respect,  therefore,  I  think  that  a  good  title  can  be  made. 

The  only  other  subject  brought  to  my  attention  relates  to  the  water,  and  on  this 
point  there  exists,  in  my  opinion,  no  ground  for  avoiding  the  contract.  I  think  it 
unnecessary  to  go  through  the  evidence  on  this  subject.  The  evidence  given  for  the 
Defendant  is,  in  my  opinion,  conclusive  against  him  ;  he  employed  Mr.  Walker  to 
examine  the  property,  ilr.  Walker  took  particular  pains  on  this  -subject,  he  examined 
whence  the  supply  arose,  he  was  informed  that  the  supply  from  the  well  was  not 
sufficient,  and  that  the  rest  of  the  supply  came  from  the  pond  which  had  been  made 
by  Mr.  Spencer.  He  had  every  opportunity  of  examining  the  matter  ;  and  even 
without  noticing  the  contradictory  testimony  of  the  Plaintiff,  he  fails  completely  in 
making  out  that  any  representations,  at  variance  with  the  truth,  were  made  to  him, 
or  that  either  he  or  the  Defendant  were,  in  any  respect,  misled  by  any  such 
representations,  or  that  they  misunderstood  the  exact  nature  and  character  of  the 
supply. 

I  am  of  opinion,  therefore,  that  a  decree  must  be  made  for  the  specific  perform- 
ance of  the  contract,  and  as  in  all  other  respects  the  title  is  accepted,  there  will  be  no 
reference  as  to  title,  and  the  decree  will  be  (subject  to  what  counsel  may  have  to 
suggest)  to  the  following  eftect : — 

[584]  Decree  a  specific  performance  of  contract,  and  the  Defendant,  admitting 
that  a  good  title  is  shewn  in  all  other  respects,  except  so  far  as  regards  the  convey- 
ance of  the  22d  April,  1846,  by  Mr.  Bate  to  Mr.  Moss  Phillips,  declare  that  a  good 
title  is  shewn  to  the  hereditaments  in  question.  Direct  a  conveyance  to  be  executed 
accordingly,  and  take  a  reference  to  Chambers  to  settle  the  conveyance,  in  ca.se  the 
parties  differ  about  the  same. 

[584]     Sw.vLE  i:  S\v.\LE.     June  28,  1856. 

There  being  some  disagreement  between  three  trustees,  the  majority  acted  alone  and 
took  securities  in  their  own  names,  omitting  the  name  of  the  dissentient  trustee. 
Held,  that  the  Plaintiff,  who  was  interested  in  the  trust  property,  was  entitled  to  a 
receiver. 

The  testator,  who  died  in  1851,  devised  and  bequeathed  his  real  and  personal 
estate  to  his  son  Joseph  Swale,  Henry  Anderson  and  Richard  Holden,  on  certain 
trusts  for  his  two  sons,  viz.,  the  Plaintifl"  Thomas  Swale,  and  the  Defendant  Joseph 
Swale,  and  their  children.     He  appointed  the  trustees  his  executors. 

The  Plaintiff,  by  the  present  bill,  complained  that  Joseph  Swale  and  Henry 
Anderson  had  acted  in  the  trusts  without  communication  with  Holilen,  the  other 
trustee,  and  that  they  had  excluded  him  in  the  administration  of  the  estate,  and  tiiken 
.securities  in  their  own  names  alone.  The  extent  to  which  they  had  thus  acted  is 
stated  in  the  judgment  of  the  Court. 

The  bill  prayed  for  the  administration  of  the  estate,  for  the  appointment  of  new 
trustees  in  the  place  of  Joseph  Swale  and  Anderson,  and  for  a  receiver. 

A  motion  was  now  made  for  a  receiver. 

[585]  Mr.  K.  Palmer  and  Mr.  Osborne,  in  support  of  the  motion. 

^Ir.  Lloyd  and  C.  C.  Barber,  rontrii. 

The  M.\stek  ok  the  Rolls  [Sir  John  Komilly].  I  think  the  Plaintiff  is  entitled 
to  a  receiver. 

What  has  taken  place  is  thus  described  in  the  answer :  Joseph  Swale  and  Henry 
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Aiulersoii  ask  Mr.  Ilokleii  to  concur  with  them  in  making  certain  investments  of  the 
trust  property.  Mr.  Holden,  disagreeing  with  them,  refused  to  concur.  Thereupon, 
they  continued  to  act  in  the  trusts,  without  conferring  with  or  consulting  him.  It 
appears  also,  that  they  have  actually  advanced  mone}'  on  certain  securities,  omitting 
the  name  of  Mr.  Holden,  and  that  in  one  case,  they  have  taken  a  security  in  the  name 
of  one  only.  This  Court  cannot  approve  of  one  trustee  investing  trust  money  in  his 
own  name  exclusively  of  the  others. 

It  is  suggested  that  one  executor  may  act  without  the  concurrence  of  the  others  ; 
but  it  is  impossible  to  say  that  this  can  be  treated  as  an  executorship  account.  The 
testator  dietl  four  years  and  a  half  ago,  and  this  tran.saction  seems  to  have  taken 
place,  not  in  their  character  of  executors,  but  in  their  character  of  trustees.  I  think 
that  the  Plaintiff,  who  is  interested  in  the  property,  is  not  to  be  excluded  in  this 
manner. 

The  answer  of  the  two  trustees  is  this  :  they  say  that  if  Mr.  Holden  will  concur 
with  them,  they  will  be  exceedingly  happy  to  go  on  and  act  together,  but  that  if  he 
differ  from  them,  then  that  they  must  act  for  them-[586]-selves.  Considering  the 
manner  in  which  this  Court  deals  with  trustees,  whenever  a  breach  of  trust  is  com- 
mitted, and  the  way  in  which  Holden  might  be  imolved  in  one,  it  seems  not 
unreasonable  that  he  should  insist  on  his  view  of  the  case  Ijeing  adopted,  or,  at  least, 
that  the  view  of  the  other  two  trustees  should  not  control  his.  The  testator  intended 
to  have  the  assistance  and  discretion  of  three  trustees,  but  here,  as  it  sometimes 
happens,  they  do  not  act  amicably  together,  their  united  assistance  and  discretion 
cannot  be  oljtained,  and  the  majority  act  alone  in  the  administration  of  the  trust. 
In  that  state  of  things,  the  Plaintiff'  is  entitled  to  have  the  receiver  appointed. 

A  necessity  is  shewn  for  some  interposition  to  protect  this  property,  not  merely 
for  the  sake  of  the  two  tenants  for  life,  but  for  the  interest  of  the  persons  who  may 
hereafter  become  entitled,  who  are  not  sui  juris,  and  are  a  class  at  present  unascertained. 


[587]     Sparkes  v.  Restal.    June,  26,  27,  1856. 

A  testator  died  in  1829  ;  part  of  his  assets  consisted  of  a  promissory  note  for  £100  of 
five  persons.  All  interest  on  it  was  paid  down  to  1837,  but  by  whom  did  not 
appear.  In  1837  the  executor  took  the  note  of  one  of  the  five  for  the  £100,  and 
interest  was  paid  until  18-42.  Subsequently  nothing  was  done,  and  the  debt  became 
barred  by  the  statute.  Held,  that  the  taking  the  second  note  was  equivalent  to 
payment  of  the  first,  and  the  executor  was  charged  with  the  £100. 

This  case  came  on  for  further  consideration,  the  question  being,  whether  an 
executor  was  to  be  charged  with  £100,  which  had  been  lost  under  the  circumstances 
stated  in  the  judgment. 

Mr.  R.  Palmer  and  Mr.  G.  Hastings,  for  the  Plaintiff'. 

Mr.  Lloyd,  Mr.  Be\ir,  Mr.  C.  Hall  and  Mr.  W.  H.  Clarke,  for  the  Defendant. 

The  Master  of  the  Rolls  reserved  judgment. 

The  Master  of  the  Rolls.  The  principal  question  is,  whether  the  executor  is 
to  be  surcharged  with  a  sum  of  £100.  The  circumstances  under  which  the  question 
arose  are  these  :  A  note  of  hand,  dated  in  May  1823,  had  been  given  by  five  persons 
to  the  testator  John  Restal.  It  is  not  produced,  l)ut  I  presume  that  it  was  an 
ordinary  promissory  note. 

The  testator  died  in  1829,  and  what  took  place  respecting  it  does  not  appear, 
except  from  some  entries  in  a  book  kept  by  the  executor.  All  the  interest  on  this 
note  was  paid,  and  Thomas  Blanch,  who  was  one  of  the  five  payors,  gave  Thomas 
Restal,  the  executor,  another  note  for  £100,  dated  the  22d  of  May  1837.  The 
interest  was  paid  on  this  note  down  to  May  1841,  the  last  payment  having  been 
made  in  January  1842.  [588]  Nothing  was  done  on  it  subsequently,  time  was 
allowed  to  elapse,  by  which  it  was  brought  within  the  operation  of  the  Statute  of 
Limitations. 

Under  these  circumstances,  I  must  assume  that  the  first  note  of  hand  could  have 
been  enforced  against  the  five  persons,  for  without  that,  it  would  be  impossible  to 
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account  for  the  payment  of  interest  and  the  giving  a  fresh  note.  In  what  way  am  I 
to  treat  the  acceptance  of  the  second  note  !  I  think  it  was  equivalent  to  payment. 
The  e.\ecutor  gave  up  the  old  debt,  which  became  clearly  di.schar^ed  and  abandoned, 
and  no  action  at  law  could  have  been  brought  on  the  old  note.  I  must  treat  this  as 
a  new  security  given  in  payment  of  the  old  debt.  The  executor  must  therefore  be 
charged,  and  the  balance  iigainst  him  must  be  increased  by  £100. 

[588]     KoEBER  V.  Sturgis.    Juli/  8,  1856. 

[See  Taunhm  v.  3IoirL^,  1878,  8  Ch.  D.  456.] 

The  whole  of  a  life  interest  in  a  fund  belonging  to  a  feme  covert  was  given  (under  the 
circamstances)  to  her,  in  exclusion  of  all  right  of  the  assignee  in  insolvency  of  the 
husband,  though  the  husband  and  wife  were  living  together. 

A  sum  of  £1000,  London  and  North- Western  Railway  stock,  was  transferred  into 
the  names  of  three  trustees,  and,  under  an  indenture  of  the  12th  of  July  1852,  it  was 
to  be  held  by  them,  in  trust  to  pay  the  dividends  and  annual  proceeds  unto  Emma 
Overton  "during  her  life,  for  her  absolute  use  and  benefit,"  with  remainder  for  Sir 
Hector  Greig  absolutely.  In  September  1852  Emma  Overton  married  Jose  Alvarez 
Santullano,  a  Spaniard,  and  there  were  two  children  of  the  marriage.  In  October 
1854  Santullano  took  the  benefit  of  the  Insolvent  Debtors  Act.  The  Plaintifl',  who 
was  his  assignee,  filed  this  bill  against  Santullano,  his  wife  and  the  three  trustees,  to 
recover  the  dividends  [589]  since  the  insolvency,  or  such  part  as  the  Court  should 
think  fit. 

In  opposition  to  this  claim  of  the  Plaintift",  Mrs.  Santullano  made  an  affidavit, 
stating  that  no  settlement  bad  been  made  on  her  marriage,  and  that  her  husband  had 
then  received  £250  of  her  money.     Her  affidavit  proceeded  as  follows  : — 

"  That  in  consequence  of  the  cruelty  of  the  said  Jost'  Alvarez  Santullano,  a  separa- 
tion took  place  between  us  and  a  deed  of  separation  was  executed  on  the  11th  day  of 
August  1855,  and  for  about  two  months  after  such  separation  I  lived  separate  from 
him,  but  at  his  urgent  request,  and  on  his  faithful  promises  of  amendment,  I  returned 
to  live  and  am  still  limnj  with  him. 

"  That  since  I  returned  to  him,  he  has  behaved  more  cruelly  than  before,  frequently 
kicking  and  beating  me,  and  leaving  me  with  the  two  children  for  days  together 
without  food  or  money,  and  I  have  been  obliged  to  borrow  small  sums  to  enalile  me 
to  obtain  food  for  myself  and  children. 

"  That  the  said  Jose  Alvarez  Santullano  has  freijuently  threatened  me  that  he 
would  go  again  to  Spain  and  leave  me  and  the  children  here.  That  I  and  the 
children  are  wholly  dependent  on  him,  except  to  the  extent  of  my  rights  under  the 
settlement  [of  the  "l2th  of  July  1852]. 

"That  on  Monday  the  19th  day  of  May  instant,  the  said  Jose  Alvarez  Santullano 
again  beat  and  kicked  me  in  a  most  cruel  mannei',  and  turned  me  out  of  the  house  at 
about  six  o'clock  in  the  evening,  and  that  in  consequence  thereof  the  next  door 
neighbour  allowed  me  to  [590]  sleep  in  her  house  during  the  night :  and  this  20th 
day  of  May  instant,  the  said  Jose  Alvarez  Santullano  has  removed  nearly  all  the 
furniture  in  the  house,  and  taken  it  away." 

Ml-.  Amphlett,  for  the  Plaintifi'.  The  life  interest  of  Mrs.  Santullano  vested  in 
her  husbaiul  on  her  marriage,  and  pa.ssed  under  his  insoheney  to  his  assignee.  Some 
portion  at  least  belongs  to  the  Plaintifi',  for  the  Court  never  deprives  a  hu.sband  of 
the  whole  income  of  his  wife's  property,  unless  there  has  been  a  desertion.  Here,  on 
the  contrary,  the  husband  and  wife  are  now  living  together.  The  alleged  ill-usage 
was  subsequent  to  the  insolvency,  and  cannot  afi'ect  the  Plaintitl's  rights,  for  if  it 
were  otherwise,  it  would,  in  such  a  case  as  thi.s,  be  holding  out  a  premium  to  a 
husbaufl  to  beat  his  wife  in  order  to  obtain  the  whole  income  from  the  creditors, 
nominally  for  his  wife,  but  in  realitj*  for  his  own  Itenefit  while  they  were  living 
together. 

Mr.  Hobhouse,  for  the  trustees. 
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Mr.  Osborne,  for  Mr.  Sturgis. 

Mr.  Lloyd  and  Mr.  Surrage,  for  the  insolvent  and  his  wife. 

Vamjhan  v.  Buck  (1  Simons,  N.  8.  284);  Bayshaw  v.  IVinter  (5  De  G.  &  Sm.  466); 
Ex  parte  Puc/h  (1  Drew.  202);  Xapier  v.  Napur  (1  Dru.  &  War.  407);  JJunldei/  v. 
Dnnkky  (2  De  G.  M.  &  G.  390) ;  Scott  v.  Spashdt  (3  Mac.  &  Gor.  599) ;  (ianlncr  v. 
Marshul!  (\i  Simons,  575);  Fmncis  v.  Brooking  (l^  Beav.  347);  7iV  6'«</«)- (14  Beav. 
220);  [591]  Marsliull  v.  /W/tr  (16  Beav.  249),  were  cited.  But  see  Tidd  v.  Lister 
(10  Hare,  140,  and  3  De  G.  M.  &  G.  857). 

The  Master  of  the  Koixs  [Sir  John  Komilly].  I  do  not  think  that  a  guinea  a 
week  is  too  much  for  the  wife.  She  shall  have  the  whole,  and  the  bill  must  be 
dismissed  with  costs. 


[591]    Seaman  f.  Wood.    Jh/^  25,  1856. 

[Observed  upon.  In  n  Mosclei/'s  2Vh,s/s,  1870,  L.  K.  11  Eq.  499.     Followed,  Hale  v. 
Hale,  1876,  3  Ch.  D.  647  ;  Bentinck  v.  Duk^i  of  J'ortlawl,  1877,  7  Ch.  1).  700.] 

Where  there  is  a  gift  to  a  class,  some  of  the  objects  of  which  are  too  remote,  and 
some  not,  effect  cannot  be  given  to  the  latter  separated  from  the  former,  but  the 
whole  gift  is  void. 

The  produce  of  real  and  personal  estate  was  bequeathed  upon  trust  for  A.  for  life, 
and  after  his  death  upon  trust  "  to  pay  or  transfer  "  it  unto  such  children  of  A.  as 
should  attain  the  age  of  twenty-one  years,  and  also  such  children  of  any  son  of  A. 
who  should  die  under  twenty-one,  as  should  attain  that  age,  equally,  Init  the 
children  of  any  deceased  son,  collectively,  to  take  their  parent's  share  equally,  with 
certain  gifts  over.  Held,  that  the  whole  of  the  limitations  subsequent  to  the  life 
estate  were  void  for  remoteness. 

The  testatrix  gave  the  residue  of  her  moneys  and  estate,  when  got  in  and  invested, 

upon  trust  for  her  son  PMward  Seaman  for  life  (subject,  nevertheless,  to  the  proviso 
thereinafter  contained),  and  after  his  death,  upon  trust  "to  pay  or  transfer"  such 
residue  as  follows : — "  Unto,  between  or  amongst  such  child  or  children  of  my  said 
son,  as  being  a  son  or  sons  shall  attain  the  age  of  twenty-one  years,  or  l)eing  a  daughter 
or  daughters  shall  attain  that  age  or  be  married  (whichever  shall  first  happen), 
and  also  such  child  or  children  of  any  son  of  Edward  Seaman  who  shall  die  under 
the  age  of  twenty-one  years,  as  being  a  male  or  males  shall  attain  that  age,  or  being 
a  female  or  females  shall  attain  that  age  or  be  married  (whichever  shall  first  happen), 
and  if  more  than  one,  to  be  divided  between  or  among  [592]  them  in  equal  shares 
and  proportions,  as  between  brothers  and  sisters,  but  so  that  the  child  or  children, 
collectively,  of  any  deceased  son  of  my  said  son  shall  take  only  the  share  which  such 
son  would  have  taken  if  living,  and  if  more  than  one,  in  equal  shares  and  proportions." 

There  was  then  a  gift  over  to  other  persons,  "  in  case  there  should  be  no  child  or 
other  issue  of  her  son  who  should  take  a  vested  interest  under  the  trusts  aforesaid." 
The  will  also  contained  a  proviso,  "  That  in  case  her  son  should  become  bankrupt,  the 
trustees  should  thenceforth,  during  his  life,  apply  the  income  for  the  benefit  of  his 
children  ;  and  in  case  and  while  there  should  be  no  such  child,  then  the  trustees  were 
to  accumulate  the  income  until  the  death  of  the  son."  The  will  then  contained 
powers  for  maintenance  and  education  (after  the  determination  of  the  life-estate  of 
the  son)  of  any  children  being  presumptively  entitled  to  any  shares  in  her  residuary 
estate. 

The  Plaintiff  Edward  Seaman  was  the  heir  at  law  and  sole  next  of  kin  of  the 
testatrix ;  he  had  no  children  or  issue.  The  defendants  were  the  trustees  and 
executors  of  the  will. 

This  bill  insisted  that,  according  to  the  true  construction  of  the  will,  the  class  of 
persons,  consisting  of  children  and  grandchildren,  to  whom  the  testatrix's  residuary 
estate  was  expressed  to  be  given  upon  the  Plaintiff's  death,  included  persons  who 
could  not  take,  by  reason  of  the  rule  against  perpetuities  ;  and  that,  therefore,  the 
trust  for  such  class,  and  the  gift  over  in  case  there  should  be  no  child  or  other  issue 
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to  take  a  vested  interest,  under  snch  trust,  were  respectively  void  for  remoteness,  and 
that  the  testatrix's  residuary  estate,  [593]  after  the  Plaintitt's  death,  was  therefore 
undisposed  of  and  belonged  to  him  as  heir  at  law  and  sole  next  of  kin. 

Mr.  K.  Palmer  and  Mr.  H.  W.  Cole,  for  the  Plaintift',  relied  on  Gooch  v.  Goorh 
(3  I)e  G.  M.  &  G.  366,  and  14  Beav.  580),  and  the  cases  and  authorities  there  cited. 

Mr.  Follett  and  Mr.  Amphlett,  argued  that  the  clause  in  question  did  not  fall 
within  the  rule  against  perpetuities,  and  that  Gouch  v.  Gooch ;  Leake  \.  Itohin^on 
(2  Meriv.  363);  Bull  v.  rritchavd  (1  liuss.  213);  Gee  v.  Audky  (2  Yes.  jun.  365,  n.  ; 
S.  C.  1  Cox,  324,  as  Jee  v.  Audley),  and  that  class  of  cases  did  not  apply,  for  in  all 
those  cases  the  gift  was  so  mixed  up  that  it  could  not  be  divided,  and  the  valid  portion 
separated  from  the  invalid  ;  but  that  in  the  present  it  might  be,  for  the  gift  to  the 
children  was  perfectly  good,  and  the  gift  to  the  grandchildren  was  substitutional, 
besides  the  children  took  equally,  and,  therefore,  the  separate  share  of  each  child  who 
attained  twenty-one  was  not  rendered  void  by  anything  that  occurred  to  a  separate 
share  which  might  render  it  invalid.  They  relied  on  the  clause  for  maintenance  and 
education  as  sufficiently  indicating  the  testatrix's  intention  as  to  the  vesting  of  the 
shares,  and  argued  that,  at  all  events,  the  decision  of  the  Court  ought  to  be  deferred 
until  the  time  arrived  for  a  distribution  of  the  fund,  and  for  a  declaration  of  the  rights 
of  the  parties.  They  referred  to  a  precedent  in  Jarman's  Bythewood,  by  Sweet  antl 
Bissett  (vol.  xi.  3d  ed.  p.  549),  precisely  similar  to  the  clause  in  the  testatrix's  will. 

Mr.  Koupell  and  Mr.  "\V.  1).  Lewis,  for  the  parties  [594]  interested  under  the  gift 
over,  contended  that  the  residuary  gift  was  not  void  for  remoteness.  That  where  a 
fund  was  given  amongst  several  objects,  some  of  whom  might  not  be  able  to  take,  and 
the  excess  could  be  ascertained,  the  objects  who  might  become  capable  of  taking  could, 
as  in  the  present  case,  take  their  shares.  That  if  a  fund  were  given  in  moieties 
between  a  parent  capalile  of  taking,  and  his  children  at  such  an  age  as  made  them 
incapable  of  taking,  the  parent  who  had  attained  a  vested  interest  would  be  clearly 
entitled  to  his  moiety,  whatever  might  occur  as  to  the  gift  to  his  children. 

Greenwood  v.  Roberts  (15  Beav.  92)  was  also  mentioned. 

Mr.  Palmer  was  not  called  upon  to  reply. 

The  Master  of  the  Rolls  [Sir  John  Eomilly].  My  opinion  is  that  this  gift  is 
void  for  remoteness.  I  concur  in  the  argument  that  this  is  a  question  of  construction 
upon  the  meaning  of  the  words  of  the  gift.  But  the  way  I  look  at  it  is  this  :  If  a 
man  gives  an  estate,  or  a  sum  of  money,  to  all  the  children  of  A.  and  all  the  grand- 
children of  B.,  to  be  divided  among  them  in  equal  shares  and  proportions,  and  lioth 
A.  and  B.  survive  the  testator,  I  have  very  little  doubt  that  such  a  gift  would  be  void 
for  remoteness,  for  the  class,  which  consists  of  the  children  of  A.  and  the  grandchildren 
of  B.  cannot  be  ascertained  until  the  grandchildren  of  B.  are  ascertained,  and  that 
will  be  at  a  period  too  remote.  Woidd  the  case  be  varied  if  the  children  were  to  take 
one-half  of  what  the  grandchildren  were  to  take ?  AVould  that  \arj'  the  construction 
of  the  gift? 

[595]  In  my  opinion,  the  cla^s  here  to  take  consists  of  the  children  who  attain 
twenty-one,  and  a  limited  class  of  the  grandchildren,  namely,  those  who  attain  twenty- 
one,  but  are  children  of  children  who  have  died  under  twenty-one.  Therefore,  the 
class  to  be  ascertained  consists  of  the  Plaintitt's  own  children  and  the  grandchildren 
who  attain  twenty-one  born  of  deceased  infant  parents.  There  is  a  direction  after- 
wards as  to  what  shareu  they  arc  to  take  :  the  children  are  to  take  equal  shares  and 
the  grandchildren  collectively  are  to  take  the  shares  which  their  parents  would  have 
taken,  if  they  had  lived.  This  class  will  not,  necessarily,  be  determined  within  the 
period  allowed  by  the  rule  against  perpetuities. 

I  think  that  this  is  a  gift  to  a  class  which  is  too  remote,  and  that  the  principle  of 
Leulce  V.  Uiihinson  applies. 

ExTK.vcT  FROM  DECREE. — "Declare  the  cla.ss  of  per.sons  consisting  of  children  and 
grandchildren  of  the  I'laintitt',  to  whom  the  testatrix's  residuary  estate  is  expressed  to 
be  given  upon  the  Plairititt"'s  death,  includes  persons  who  cannot  take,  by  reason  of 
the  rule  against  perpetuities,  and  that  the  trusts  for  such  class,  and  also  the  gift  over, 
in  case  there  shall  bo  no  child  or  other  issue  to  take  a  vested  interest  under  such 
trust,  are  respectively  voi<l  for  remoteness ;    and  that  the  whole  of  the  testatrix's 
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residuary  real  ami  personal  estate,  after  the  Plaintiff's  death,  is  therefore  undisposed 
of  l>y  the  said  will,  and  belongs  to  the  Plaintiff  as  the  heir  at  law  and  sole  next  of 
kin  of  the  testatrix.  This  declaration  to  be  without  prejudice  to  the  trusts  declared 
for  the  benefit  of  the  Plaintiff's  children,  during  the  life  of  the  Plaintiff,  in  the  events 
in  the  will  in  that  behalf  mentioned,  or  in  any  of  those  events,''  Ac. 

[596]     MoRELAND  V.  RiCHARDSOX.     Juli/  10,  14,  1856. 

[S.  C.  25  L.  J.  Ch.  883  ;  2  Jur.  (N.  S.)  726  ;  4  "NV.  K.  765.] 

Persons  had  purchased  family  graves  in  perpetuity  in  a  private  burying-ground, 
which  was  afterwards  closed  by  order  of  the  (ihieen  in  Council.  There  was  no 
formal  grant  executed,  but  their  title  was  merely  evidenced  by  a  receipt  for  the 
purchase-money  stating  the  purchase.  Held,  that  they  were  entitled  to  an  injunc- 
tion to  restrain  the  trustees  from  removing  or  injuring  the  graves  or  gravestones, 
&c.  But  held,  also,  that  the  relief  must  be  limited  to  the  spot  purchased  l)y  the 
Plaintiffs,  and  that  the  rights  of  the  trustees  to  the  remainder  was  unaffected. 

In  1757  and  1766  the  Kev.  George  Whitfield,  being  desirous  of  establishing 
chapels,  with  suitable  burial-grounds  adjoining,  obtained  leases  of  a  piece  of  ground 
in  Tottenham  Court  Road,  whereon  he  erected  a  chapel,  partly  by  subscription  and 
partly  out  of  his  own  moneys ;  the  remainder  of  the  ground  was  appropriated  to  the 
purposes  of  a  burial-ground. 

After  the  expiration  of  the  last  lease,  the  inheritance  of  the  property  was,  in  June 
1831,  purchased  and  conveyed  to  the  trustees  of  the  chapel,  and  it  was,  in  the  same 
year,  mortgaged  to  Mr.  Tudor  to  secure  £6000  advanced  by  him. 

The  trustees  and  managers,  on  the  30th  of  June  1831,  caused  an  advertisement  to 
be  published  in  the  Tirins  newspaper,  stating  as  follows  : — " Tottenham  Court  Chapel 
and  Burial-Ground.  The  al>ove  premises  being  now  purchased  in  perpetuity,  and 
placed  in  the  hands  of  trustees,  those  persons  who  held  family  graves  under  the  late 
lease,  and  wish  to  purchase  them,  are  requested  to  apply  to  Mr.  Nodes  [the  clerk  and 
sexton],  who  will  give  them  every  necessary  information." 

The  five  Plaintiffs  respectively,  and  seveial  other  persons  possessed  of  private 
or  family  graves  or  vaults  in  the  burial-ground,  thereupon  purchased  graves  in 
perpetuity. 

They  protected  these  graves  or  vaults  by  headstones  [597]  and  footstones,  or  by 
brickwork  covered  in  with  large  stone  slabs  or  tombstones,  or  monuments. 

No  grants  appeared  to  have  been  ever  executed  of  this  right  of  burial,  but  the 
contracts  were  evidenced  by  receipts  given  to  the  purchaser,  the  earliest  of  which  was 
dated  in  1833.     It  was  in  the  following  form  : — 

"Feb.  4,  1833. — Received  of  Messrs.  John  Curtis  and  Henry  Hanks,  ten  pounds, 
ten  shillings  for  a  family  grave  in  the  burial-ground  of  Tottenham  Court  Chapel, 
which  ff/ave  i.<  now  sold  in  prqKtuitij,  and  is  situated  in  the  ground  on  the  south  side  of 
the  chapel  near  the  entrance  gate. — For  the  trustees,  Oliver  Nodes, 

"£10,  10s.  Od.  Clerk  and  Sexton." 

The  burial-giound,  having  become  filled,  was  closed  for  the  purposes  of  burials,  by 
an  order  of  the  (^'ueen  in  Council,  pursuant  to  the  provisions  of  the  15  &  16  Vict.  c.  85, 
16  &  17  Vict.  c.  134,  and  18  &  19  Vict.  c.  128. 

In  May  1856  Messrs.  Harmer,  l)uilders,  by  the  direction  of  the  Defendants  Lainbeer, 
Hone  and  Dunn  (acting,  as  the  Court  held,  as  trustees  or  managers)  commenced 
levelling  the  ground  of  the  churchyard.  In  doing  so,  they  pulled  down  and  removed 
the  tombs,  tombstones,  &c.,  of  the  private  or  family  graves  or  vaults  purchased  liy  the 
Plaintiff's  and  others,  and  they  employed  the  stones  in  paving  the  courtyard  surrounding 
the  chapel,  which,  for  that  purpose,  they  cut  and  defaced. 

It  was  also  alleged  that  the  Defendants  intended  to  convert  the  churchyard  to 
other  purposes. 
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[598]  Under  these  circumstances,  the  five  Plaintiffs  filed  the  present  bill  against 
Mr.  Kichardson  (the  minister  of  the  chapel),  the  Messrs.  Harmer  (the  builders),  and 
against  Lainbeer,  Hone  and  Dunn,  praying  an  injunction  in  the  following  terms, 
viz.  :  to  restrain  the  Defendants,  &c.,  "  from  removing,  destroying,  defacing,  cutting, 
breaking,  or  otherwise  injuring  or  intermeddling  with  the  private  or  family  graves  or 
vaults  of  or  belonging  to  the  Plaintifls,  or  of  or  belonging  to  such  other  persons  as 
.shall  contribute  to  the  expense  of  this  suit,  and  being  in  the  burial-ground  adjoining 
to  the  chapel  in  Tottenham  Court  Koad  aforesaid,  or  the  tombstones,  inscription 
stone,  monuments,  headstones,  footstones,  or  fences  now  or  lately  upon  or  around  the 
private  or  family  graves  or  vaults  respectivel}',  and  from  destroying,  obliterating  or 
defacing  the  inscription  thereon,  and  from  using  or  applying  the  tombstones,  inscrip- 
tion stones,  monuments,  headstones,  footstones  or  fences  to  any  other  purpose,  or  on 
any  other  spot  or  place,  than  as  they  were  used  or  applied,  upon  or  over  the  private 
or  family  graves  or  vaults,  to  which  the  same  respectively  belong,  and  from  continuing 
to  use  or  applying  the  same  as  for  pavement  stones,  or  for  any  other  purpose  what- 
ever, than  as  covering,  or  protections,  or  records  of  the  graves  or  vaults,  and  from 
letting,  using  or  applying  the  said  burial-ground  for  building  purposes,  or  any  other 
purposes  of  profit,  or  otherwise  than  to  protect  and  keep  the  same  as  a  burial-ground, 
subject  to  the  provisions  of  the  Acts  of  Parliament." 

It  appeared  from  the  affidavits  that  Tudor,  the  mortgagee,  had  been  paid  off,  and 
his  mortgage  been  transferred  to  the  Defendants  Lainbeer,  Hone  and  ])unn,  who, 
on  this  motion,  claimed  to  be  mortgagees  by  a  title  paramount  to  that  of  the  Plaintiffs. 
But  the  Plaintiffs  alleged  that  Tudor  had  been  paid  off  by  an  arrange-[599]-ment,  by 
which  he  had  consented  to  accept  £3000  in  full  of  all  demands,  and  that  this  sum  had 
been  raised  by  subscription  ;  that,  consequently,  Lainbeer,  Hone  and  Dunn  were 
merely  trustees  of  the  chapel,  and  the  Court,  on  the  affidavits,  came  to  the  conclusion 
that,  for  the  purpose  of  this  interlocutory  application,  they  were  to  be  treated  as 
trustees. 

A  motion  was  made  for  an  injunction. 

Mr.  K.  Palmer  and  Mr.  Greene,  in  support  of  the  motion.  The  receipts  shew  that 
the  Plaintiffs  have  purchased  family  graves  in  perpetuity,  they  have  paid  the  con- 
sideration, and  have  erected  tombs  and  incurred  expenses  on  the  faith  of  the  contract. 
Therefore,  though  there  has  been  no  legal  grant  of  the  easement,  still  the  Court  will 
protect  the  Plaintiff's  equitable  rights,  as  was  done  in  TIw  Duke  of  Devonshire  v.  Eglin 
(14  Beav.  .530).  Even  at  law,  a  party  can  maintain  an  action  for  removing  or  defacing 
a  tombstone  ;  and  it  has  been  held  that,  though  the  freehold  of  the  churchyard  is  In 
the  parson,  trespass  lies,  for  the  executor,  of  a  tombstone  against  a  person  who 
wrongfully  removes  it  from  the  churchyard  and  erases  the  inscription  :  Spooner  v. 
Brew-ttii-  (3  Bing.  136).  The  Defendants  are  not  mortgagees,  but  mere  trustees. 
Even  if  they  were  mortgagees,  they  could  not  alter  the  nature  of  the  property,  Hughes 
V.  irUUams  {V2  Ves.  493),  where  it  was  held  that  a  mortgagee  was  not  justified  in 
opening  a  slate  quarry. 

Mr.  FoUett  and  Mr.  W.  R.  Ellis,  nmtm.  1st.  The  Plaintiffs  have  purchased,  in 
perpetuity,  the  mere  graves  or  right  of  burial,  but  not  the  right  of  preventing  any 
[600]  alteration  being  made  in  the  surface  of  land  not  inconsistent  with  the  easement 
purcliased.  2d.  The  Defendants  are  mortgagees  under  a  title  paramount  to  that  of 
the  Plaintiffs,  for  the  mortgage  is  prior  in  (late  to  that  of  the  receipts,  and  whatever 
rights  the  Plaintiff's  have,  they  are  on  the  diuity  of  redemption,  and  they  can  only 
maintain  them  by  redeeming  the  Defendants.  'M\.  The  thing  complained  of  is 
complete,  and  a  mandatory  injunction  cainiot  be  granted;  llcere  v.  Gwst  (1  Myl.  & 
Cr.  516).  4th.  There  is  a  misjoimler  of  Plaintiff's,  for  their  rights  are  sejjarate  and 
independent,  they  do  not  sue  on  behalf  of  all  the  persons  having  similar  right.s,  and 
can  only  have  relief  in  respect  of  their  individual  interests.  Lastly.  The  churchyard 
being  closed,  it  is  to  the  interest  of  everyone  that  it  should  be  levelled,  and  not  left 
waste,  and  in  disorder,  so  as  to  become  a  nuisance  to  the  neighbourhood. 

Mr.  K.  Palmer,  in  replv,  referred  to  Tnlk  v.  Mo.r/iui/  (1 1  Beav.  .571,  and  2  Phillips, 
774). 

Jiih/  14.  The  M.vstek  of  tiik  Koli-s  [Sir  John  Ivomilly].  This  is  a  motion  by 
five  persons,  who  have  separately  purchased  the  right  of  burial  in  family  vaults  at  the 
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chapel  in  Tottenham  Court  Road,  to  prevent  certain  persons,  who  claim  to  he  the  sole 
assignees  of  a  mortgage  of  the  chapel  and  burial-ground,  from  doing  certain  acts 
towards  defacing  and  destroying  the  graves  and  the  gravestones  in  the  burial-ground 
itself.  The  notice  of  motion  i.s  in  the  terms  of  the  first  paragraph  of  the  prayer  of 
the  bill. 

[601]  It  is  obvious  that  this  extends  far  beyond  the  mere  graves  and  vaults  of  the 
Plaintitt's.  It  is  not  a  bill  by  the  Plaintiffs  "on  behalf  of  themselves  and  all  other 
persons  who  are  similarly  situated,"  but  it  is  confined  to  their  own  case,  so  far  as  they 
are  purchasers  of  a  right  of  burial  in  a  family  vault,  and  does  not  extend  to  those 
parts  of  the  ground  in  which  the  Plaintiffs  are  not  interestoil.  They  do  not  pretend, 
in  terms,  to  have  bought  a  right  to  ha\e  the  rest  of  the  ground  preserved  as  a  burial- 
ground,  or  that  those  other  parts  should  not  be  converted  to  other  purposes.  On  this 
part  of  the  case,  therefore,  I  offered  a  trial  at  law  to  the  Plaintiffs,  to  determine 
whether,  wholly  independent  of  any  question  of  legal  estate,  there  might  not  be,  in  a 
private  burial-ground  attached  to  a  private  chapel,  as  distinguished  from  a  parochial 
burial-ground,  a  right  to  have  the  burial-ground  preserved  unmolested  and  unaltered 
from  its  original  purpose,  except  so  far  as  it  might  have  been  altered  b\'  any  statute. 
This  was  declined,  and  it  is  admitted  (and  I  have  no  doubt  most  correctly)  that  the 
rights  of  the  Plaintiffs  depend  upon  and  are  confined  to  their  equitable  title  under  the 
purchases  made  by  them. 

I  shall,  in  considering  this  question,  in  the  first  instance,  consider  how  it  stands 
independently  of  any  statute,  and  then  consider  how  far  it  may  be  affected  by  the 
statute  of  the  loth  and  16th  of  the  t^Hieen,  chapter  85. 

The  rights  of  the  Plaintiffs  depentl  upon  purchases  made  by  them  respectively,  as 
shewn  by  a  receipt  in  writing  for  the  purchase-money,  specifying  the  purposes  for 
which  the  sales  were  made,  and  by  subsequent  occupation  ;  this  is  the  only  evidence 
of  the  purchase.  [602]  The  receipts  relating  to  the  sales  to  the  Plaintiffs  differ  but 
little  in  terms,  and  that,  which  is  set  out  in  the  bill,  is  a  very  fair  specimen  of  them. 

This  receipt,  therefore,  as  it  does  not  include,  excludes  the  right  to  prevent  the 
trustees  from  devoting  the  rest  of  the  burial-ground  to  any  other  purposes.  It 
confines  the  sale  to  a  right  of  burial  in  a  family  grave,  in  a  specified  spot  on  the 
ground.  As  long  as  this  is  preserved  (so  far  as  this  document  is  concerned)  the 
trustees  may  do  whatever  they  like  with  the  rest  of  the  ground.  Independently  of 
contract,  it  is  admitted  that  they  have  no  right,  and  the  contract  is  confined  to  this 
particular  spot,  which,  therefore,  is  the  limit  of  the  right  of  the  Plaintiffs  against  the 
trustees  of  the  chapel,  and  consequently  no  relief  can  be  given,  in  the  present  state 
of  the  record,  except  so  far  as  relates  to  these  five  spots  of  ground,  which  constitute 
the  graves  or  family  vaults  so  purchased  by  the  Plaintiffs. 

The  Defendants,  however,  contest  the  right  of  the  Plaintiff's  even  to  this  limited 
relief,  and  the}'  claim  to  be  mortgagees,  by  a  paramount  title,  prior  to  the  sale  of  the 
right  of  burial,  and  they  contend,  therefore,  that  they  can  disregard  the  sales.  On 
this  point,  I  was  desirous  of  reading  the  evidence.  The  Plaintiffs  admit  that  the 
mortgage  was  made  to  Mr.  Tudor  on  the  re-establishment  of  the  chapel  and  the 
purchase  of  the  ground  in  1831,  two  years  prior,  I  think,  to  the  earliest  of  these  sales, 
and  many  years  prior  to  several  other  sales.  But  the  Plaintift's  allege  that  Mr.  Tudor 
was  paid  oft'  lately,  by  an  arrangement,  by  which  he  consented  to  accept  £3000  in 
lieu  of  all  demands  ;  that  this  money  was  raised  and  paid  to  him,  and  that  thereupon 
he  assigned  his  mortgage  to  the  Defendants  ;  and,  consequently,  that  the  Defendants 
are  not  mortgagees,  [603]  but  are  holders,  by  assignment,  of  the  mortgage  in  trust 
for  the  trustees  of  the  chapel,  and  that,  in  fact,  they  ai'e  the  trustees  of  the  chapel,  if 
not  actually,  at  least  in  substance  and  eft'ect.  This  allegation  is  confirmed  by  evidence 
of  the  public  statement  of  the  minister  of  the  chapel,  at  a  meeting  of  the  shareholders 
and  members  of  the  congregation,  and  it  is  not  denied  by  the  Defendants.  I  must, 
thei'efore,  on  this  application,  which  is  for  an  interlocutory  injunction  to  preserve  the 
right  until  the  hearing,  say  that,  on  this  e\idence,  the  Defendants  stand  in  the  place 
of,  and,  for  all  practical  purposes,  in  the  present  stage  of  the  suit  represent,  the 
trustees  of  the  chapel,  that  is,  the  persons  who,  being  the  holders  in  trust  of  this 
ground,  have  contracted  to  the  eff'ect  specified  in  the  documents  above  referred  to : 
that   the  Plaintiffs  shall   have  and  be  protected  in  a  perpetual   right  of  burial  in 
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particular  spots  on  this  ground.  I  think,  therefore,  that  it  is  clear,  that  if  the  case 
rested  here,  the  Plaintifis  would  be  entitled  to  have  an  injunction,  to  prevent  any 
further  acts  being  done,  to  destroy  or  deface  their  family  vaults  or  affect  their  right 
of  burial,  until  the  hearing  of  the  cause,  when  the  Court  will  finally  adjudicate  upon 
the  rights  of  all  parties. 

The  Defendants,  however,  in  answer  to  this,  say  that  by  the  statute  of  the  loth 
and  16th  of  the  Queen,  chapter  5.^,  the  right  of  burial  in  this  ground  is  put  an  end 
to,  and  that  no  further  interments  can  take  place.  The  conclusive  answer  to  this 
appears  to  me  to  be  that,  by  the  6th  section  of  that  Act,  the  Secretary  of  State  for 
the  Home  Department  is  empowered,  in  cases  of  private  right,  to  permit  burials  in 
family  vaults,  notwithstanding  the  ground  has  been  discontinued  to  be  used  for  burial 
purposes  generally. 

[604]  Now  it  is  obvious,  that  if  these  vaults  were  filled  in,  and  the  traces  of  them 
in  the  ground  destroyed,  this  right  could  not  be  exercised,  even  if  the  Secretary  of 
State  should  consent.  I  am  of  opinion,  therefore,  that  the  five  Plaintiffs  are  entitled 
to  have  the  family  vaults  which  belong  to  them  preserved,  and  the  spot  in  which  they 
are  situated  kept  undefaced  and  unobliterated. 

It  is,  however,  alleged  that,  in  fact,  the  evil  complained  of  is  already  completed, 
and  that  this  Court  would  not  grant  any  injunction,  however  clear  the  original  right 
might  be,  if  the  trespass  be  complete  and  perfect,  and  Deere  v.  Guest  (1  Myl.  iV:  Craig, 
616)  may  be  cited  as  an  instance.  This  is,  in  my  opinion,  undoubtedly  true  ;  but  on 
reading  the  evidence  on  this  subject,  I  find  considerable  difficulty  in  ascertaining 
what  are  the  real  facts  relative  to  the  state  of  these  graves,  and  as  I  am  not  Iwund  to 
grant  any  mandatory  injunction,  upon  the  present  occasion,  to  compel  the  Defendants 
to  reinstate  them  in  the  situation  in  which  they  were  before,  I  think  that  the 
Plaintiffs  are  entitled  to  such  an  injunction  as  will  preserve  their  property,  in  its 
present  actual  state,  until  the  hearing  of  the  cause. 

I  shall  therefore  grant  an  injunction  to  restrain  the  Defendants,  their  workmen, 
servants  and  agents,  from  injuring,  defacing  and  obliterating  the  graves  in  the  burial- 
ground  of  the  Plaintiffs  or  any  of  them,  and  from  removing  any  of  the  gravestones 
belonging  to  or  forming  part  thereof.  The  wording  of  the  order  may  be  put  in  any 
form  necessary  to  preserve  them  in  their  present  state.  This  order  will  not,  however, 
in  the  slightest  degree,  prevent  the  Defendants  from  making  such  use  of  the  rest  of 
the  burial-ground  as  they  may  be  advised  to  be  [605]  fit  and  proper,  with  regard  to 
the  existing  circumstances  of  the  case.  The  rights  of  the  Plaintiffs  do  not  extend  to, 
or,  in  my  opinion,  affect  this  part  of  the  ground;  they  have  nothing  to  do  therewith. 
It  is  admitted  that  they  have  no  legal  right,  and  their  equitable  rights  being  confined 
to  a  right  of  burial  in  a  particular  spot,  whenever  the  Secretary  of  State  for  the 
Home  Department  shall  think  fit  to  give  such  leave. 

The  Master  of  the  Rolls  next  recommended  that  Mr.  Richardson  and  Messrs. 
Harmer  should  be  dismissed,  and  proceeded  thus  : — 

Then,  I  think,  it  would  also  be  very  desirable  (but  that  is  a  matter  entirely  for 
the  parties  to  consider),  that  some  arrangement  should  be  made  between  them,  which 
would  make  it  unnecessary  to  bring  this  suit  to  a  hearing.  As  far  as  I  c<in  under- 
stand, there  has  certainly  been  no  violation  of  the  graves,  indecent  disinterment,  or 
the  like  ;  on  the  contrary,  there  seems  to  have  been  a  perfect  desire  to  avoid  every- 
thing of  that  description  ;  but  it  can  hardly  be  a  useful  thing,  either  to  the 
neighbourhood  or  a  respect. to  the  bodies  of  deceased  persons  who  have  been  interred 
there,  to  preserve  this  as  a  mere  decaying  and  offensive  burial-ground.  I  merely 
throw  this  out  as  a  suggestion  from  the  Court  for  the  parties  to  consider,  whether 
some  arrangement  cannot  be  made,  which  may  be  satisfactory  to  all  of  thorn,  and  so 
avoid  the  necessary  expense  of  bringing  this  suit  to  a  final  hearing. 

At  present  I  must  grant  the  injunction  as  I  have  stated. 

Note. — On  the  cause  coming  on  for  hearing,  the  Master  of  the  Rolls  adhered  to 
his  former  opinion,     .'ith  .Tune  18.57.     [See  24  Beav.  33.] 
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[606]     Sharp  )•.  Milligan.    June  27,  28,  1856. 
[For  subsequent  proceedings,  see  23  Beav.  419.] 

In  a  partnership  which  is  not  for  a  fixed  period,  one  partner  has  no  implied  authority 

to  enter  into  a  contract  for  a  lease  for  twenty-one  years  of  premises  to  be  used  for 
partnership  purposes,  so  as  to  bind  the  other  partners.     .Senihle. 

Three  piirtners  agreed,  by  parol,  for  a  lease  of  some  premises.  They  entered  and  paid 
the  rent.  A.  B.,  one  of  the  partners,  two  years  afterwards,  signed  a  contract  for  a 
lease  on  behalf  of  the  firm.  Possession  was  continued  and  rent  paid  until  a  di.ssolu- 
tion.  The  Court,  under  the  circumstances,  inferred  that  A.  B.  had  authority  to 
sign  the  contract,  though  it  was  denied  by  the  other  partners,  and  made  a  decree 
for  specific  performance  against  them. 

Delay  and  hichfs,  on  the  part  of  the  PlaintifT,  are  a  good  defence  to  a  suit  for  specific 
performance,  but  they  are  inapplicable  where  the  contract,  though  incomplete,  has 
continued  to  ije  acted  on  ;  as  where,  under  a  contract  for  a  lease,  possession  is 
taken  and  rent  paid  for  a  series  of  years. 

In  the  year  1841  Walter  Milligan  and  Thomas  Jowett,  who  had  previou.sly 
carried  on  business  in  partnership  as  manufacturers  at  Bingley,  took  Robert  Milligan 
into  partnership.  They  carried  it  on  under  the  firm  of  Milligan,  Jowett  &  Co.  In 
1841  they  entered  into  a  parol  agreement  with  Sharp,  the  owner,  for  a  lease  of  a  mill 
and  factory,  for  the  purposes  of  their  business.  The  terms  of  this  agreement  were 
disputed,  the  Plaintiff  alleging  that  it  was  for  twenty-one  years,  determinable  at  the 
end  of  ten,  and  the  Defendants  alleging  that  it  was  for  ten  years,  extendible  to 
twenty-one. 

No  agreement  or  lease  was  then  signed,  but  the  partners  entered  into  possession, 
and  carried  on  the  business  on  the  premises. 

An  agreement,  dated  the  6th  of  October  1843,  was  afterwards  prepared,  purport- 
ing to  be  made  by  Sharp  of  the  one  part,  and  the  three  partners  of  the  other,  whereby 
Sharp  agreed  to  execute  to  the  partners,  who  agreed  to  accept,  a  lease  of  the  mill, 
&c.,  with  the  machinery,  iVrc,  from  the  1st  of  May  1841,  for  twenty-one  [607]  years, 
determinable  at  the  end  of  ten  years,  at  the  option  of  the  lessees,  at  a  rent  of  £2.50. 

This  agreement  was  signed  by  Jowett  in  the  name  of  "  Milligan,  Jowett  &  Co.," 
but  it  was  not  signed  by  the  Milligans,  who  positively  denied  that  they  had  ever 
authorized  Jowett  to  sign  it  on  their  behalf. 

The  partners  continued  in  possession  and  to  pay  the  rent  until  1847,  when  the 
partnership  was  dissolved. 

Jowett  retained  possession  and  paid  the  rent  until  November  18-54,  but  he 
neglected  to  pay  the  rent  which  became  due  in  May  1865,  and  he  became  bankrupt 
in  the  same  month. 

This  bill  was  filed  on  the  27th  of  July  1855  by  the  representatives  of  Sharp  (who 
had  died  in  1851)  against  the  three  partners,  for  a  specific  performance  of  the  agree- 
ment of  the  6th  of  October  1843.     Jowett  died  pending  the  suit. 

It  was  alleged  that  notice  had  been  given  in  1849  to  determine  the  tenancy,  but 
the  Court  held  the  contrary. 

Mr.  R.  Palmer  and  Mr.  J.  T.  Humphry,  for  the  Plaintiffs.  The  contract  is  bind- 
ing on  all  partners,  it  was  signed  by  Jowett  on  behalf  of  the  firm,  and  each  partner 
may  bind  the  firm  in  relation  to  all  partnership  business  ;  Sandilands  v.  Marah  (2  Barn. 
&  Aid.  673),  Collyer  on  Partnership  (p.  291).  Here  Jowett  had  authority  to  bind  his 
partners,  there  had  been  a  previous  parol  agreement  with  all  the  partners,  and 
possession  had  been  taken  and  rent  paid  under  it.  This  agreement  was  afterwards 
[608]  reduced  into  writing  and  signed  by  Jowett  on  behalf  of  the  firm,  it  was  after- 
wards adopted  by  the  other  partners,  and  possession  was  retained  and  the  rent  paid 
under  it. 

Secondly.     The  contract  has  never  been  determined  by  notice  or  otherwise. 

Mr.  Selwyn  and  Mr.  Dury,  amtra.  The  Milligans  are  not  liable.  There  is  no 
contract  binding  on  these  Defendants,  for  the  signature  of  a  contract  for  a  term  of 
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years  is  not  within  the  scope  of  the  ordinary  powei-s  of  a  partner,  and  no  special 
authority  has  been  proved.  The  partners  have  been  in  possession,  not  under  the 
agreement,  but  under  the  parol  contract,  as  tenants  from  year  to  year. 

Secondly.  If  any  binding  contract  existed,  it  has  been  determined  by  notice,  or 
has  been  abandoned  l)y  the  lessor  himself. 

Thirdly.  Specific  performance  is  a  matter  of  discretion,  and  the  Plaintifls'  remedy 
is  barred  by  lapse  of  time.  The  bill  was  not  filed  until  fourteen  years  after  the 
contract  and  eight  years  after  the  Milligans  ceased  to  be  in  possession  or  pay  rent. 

Heaphi/  V.  Hill  (2  Sim.  &  St.  29),  Southcomh  v.  BUtop  of  Exeter  (6  Hare,  213), 
C'liesterman  v.  Mann  (9  Hare,  206),  Jf'alters  v.  Northern  Coal  Mining  Company  (5  De  Gex, 
M.  &  G.  629),  Sneeshj  v.  Thome  (1  Jurist  (N.  S.),  1058). 

The  M.'iSTER  of  the  Rolls.     I  will  consider  the  case. 

[609]  June  28.  The  Master  of  the  Kolls  [Sir  John  Romilly].  This  is  a  bill  for 
the  .specific  performance  of  an  agreement  as  old  as  the  6th  of  October  1843,  for  a  lease 
for  twenty-one  years,  from  the  1st  of  May  1841,  with  an  option  to  terminate  it  by 
giving  two  years'  notice  at  the  end  of  ten  years.  The  original  lessor  and  Jowctt,  one 
of  the  original  lessees,  are  dead,  and  the  question  against  the  two  surviving  partners 
is,  whether  they  are  liable  in  respect  of  this  agreement. 

The  fir.st  important  thing  to  be  considered  is  the  oiiginal  liability  The  state  of  the 
case  is  this  :  The  property  was  a  mill  belonging  to  Sharp ;  the  two  Defendants  were 
carrying  on  business  with  Jowett,  and  the  mill  being  required  for  partnership 
purposes,  they  entered  into  a  parol  agreement  with  the  lessor  to  take  these  premises 
for  ten  years  :  The  Defendants  themselves  state  a  parol  agreement  to  this  effect, 
which  was  to  be  followed  by  a  written  agreement,  but  they  do  not  agree  that  the 
parol  agreement  was  to  the  full  extent  of  the  written  contract  afterwards  signed.  It 
appears  to  me  important  that  the  Defendants  themselves  were  aware  that  a  parol 
contract  had  been  entered  into  and  matured  into  a  written  one,  by  which  there  was  to 
be  a  lease,  though  for  what  term  they  do  not  quite  agree.  After  they  had  been  in 
possession  for  something  more  than  two  years,  a  memorandum  of  agreement  was 
drawn  up,  bearing  date  the  8th  of  October  1843,  which  was  signed  by  Mr.  Jowett,  but 
in  the  name  of  the  firm  of  Jowett,  Milligan  k<c  Co.,  and  the  first  question  is,  whether 
he  had  authority  to  enter  into  such  a  lease.  I  do  not  think  it  necessary  to  decide  this 
point,  but  I  am  disposed  to  concur  in  the  argument,  that  where  partners  simply  enter 
into  an  agreement  to  carry  on  a  partnership  of  which  the  term  is  not  fi.xed,  one  of 
those  partners  would  [610]  not  have  authority,  within  the  scope  of  the  partnership 
contract,  to  take  a  lease  for  twenty-one  years,  and  to  bind  the  other  partners.  But 
the  case  is  totally  changed  when  partners  have  taken  possession  of  the  property  under 
a  parol  contract  entered  into  by  all,  which,  according  to  their  own  statement,  was 
extremely  analogous  to  the  subsequent  written  contract ;  and  further,  when  I  find  that 
the  written  contract  was  signed  after  they  had  been  in  possession,  by  one  of  the 
partners  on  behalf  of  all.  I  should  infer,  from  these  circumstances,  that  it  was 
within  the  scope  of  the  authority  of  one  of  them  to  enter  into  an  arrangement  to 
that  effect,  so  as  to  bind  the  whole  three. 

But  the  case  does  not  end  there,  because  it  is  obvious,  from  the  whole  of  the 
dealings  and  transactions,  that  these  Defendants  were  perfectly  well  aware  that  such 
a  memorandum  uf  agreement  had  been  entered  into.  In  the  first  place,  they  nowhere 
deny  that  it  had  been  entered  into,  or  that  they  knew  of  this  agreement. 

The  next  thing  (which  is  very  strong  in  this  case)  is  this  :  That,  on  the  dissolution 
of  partnership,  the  whole  conduct  of  the  Milligans  is  consistent  with  such  a 
memorandum  of  agreement  having  been  executed,  and  is  consistent  with  no  other  view 
of  the  case.  And  the  evidence  on  this  point  is  to  be  read  with  the  reHection,  that 
they  have  the  advantage  of  being  the  only  persons  who  can  speak  to  what  took  place 
at  that  time,  because  Mr.  Sharp  is  dead.  They  say,  that  on  this  occasion,  they  went 
to  Mr.  Shaip  and  stated  to  him  "that  Mr.  Jowett  would  be  his  tenant  for  the  future," 
on  which  (according  to  their  own  statement),  he  said,  "I  hold  you  all  to  be  my 
tenants  ;  '  upon  which  they  -said,  "  No,  he  will  be  the  onlj*  tenant ;  "  and  there  the 
matter  ende(l.  It  is  not  too  much  to  mxy,  you  must  always  treat  the  evidence  of  [611] 
parties  interested  as  given  in  the  most  favourable  manner  for  themselves;  but  without 
looking  at  this  evidence  in  that  manner,  it  amounts  to  nothing  more  than  an  allegation, 
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on  the  part  of  Mr  Sharp,  that  he  would  look  to  them  as  his  tenants,  and  on  thoir  part 
a  repudiation  that  they  were  to  he  his  tenants :  there  is  the  statement  on  both  sides, 
the  one  asserting  that  they  were  liable,  and  the  other  asserting  that  they  wore  not, 
and  that  Mr.  Jowett  would  be  alone  liable. 

They  do  not  act,  on  that  occasion,  as  tenants  from  year  to  year,  because  it  would 
be  necessary  for  a  tenant  from  year  to  year  to  give  six  months'  notice,  determinable 
at  the  period  at  which  the  tenancy  commenced.  It  is  not  pretended  that  such  a 
course  was  adopted,  but  they  seem  to  have  acted  as  if  they  could  have  got  rid  of  their 
liability  by  disposing  of  it  to  Mr.  Jowett. 

The  document,  signed  on  the  dissolution  of  partnership,  confirms  the  same  view  of 
the  case.  It  appears  that,  besides  this,  there  were  two  other  mills  and  premises  which 
Mr.  Jowett  took  ;  and  the  clause  in  the  deed  states  that  Mr.  Jowett  is  to  have  all  the 
benefits  and  bear  all  the  liabilities  in  respect  of  these  premises.  With  respect  to  the 
other  two,  it  is  admitted,  or  stated  at  least,  that  written  documents  existed  which 
gave  him  certain  rights  and  imposed  on  him  certain  lialtilities  ;  why  is  it  not  to  be 
supposed,  as  they  were  all  treated  alike,  that  the}'  were  perfectly  aware  that  they 
were  all  exactly'  in  the  same  condition,  that  is  to  say,  that  there  was  a  written 
document  aflecting  the  one  as  well  as  att'ecting  the  others. 

I  am  of  opinion,  therefore,  that  the  original  memorandum  of  agreement  was 
binding  on  these  Defendants ;  that  they  were  aware  of  it  at  the  time  ;  that  Mr. 
Jowett  [612]  had  authority  to  enter  into  it,  having  regard  to  the  circumstances  of  the 
case ;  and  that  they  have  done  nothing  whatever  to  repudiate  it,  or  to  explain  to  the 
lessor,  Mr.  Sharp,  that  they  did  not  consider  themselves  bound  by  that  document. 
Their  statement,  that  Mr.  Jowett  would  be  the  tenant  for  the  future,  is  consistent 
with  their  being  originally  bound  by  it,  and  inconsistent  with  their  having  repudiated 
^Slr.  Jowett's  authority  to  bind  them  by  the  execution  of  that  document. 

The  next  question  is,  whether  the  agreement  has  been  <lctermiiied.  A  notice  to 
determine  is  always  treated  in  this  Court  with  strictness,  and  I  have  come  to  the 
conclusion  that  no  sufficient  notice  to  determine  the  tenancy  has  been  given  in  this  case. 

Having  come  to  the  conclusion  that  this  was  a  good  memorandum  of  agreement, 
and  that  it  was  not  determined  by  this  notice,  the  next  question,  and  the  only 
question  of  any  importance,  is,  whether  the  delay  in  instituting  the  suit  precludes  the 
Plaintiff  from  maintaining  it.  I  certainly  have  always  acted  on  the  principle  of 
Heaphy  v.  Hill  (2  Sim.  &  St.  29),  and  Southcomh  v.  The  Bishop  of  Exeter  (6  Hare,  213), 
which  determine  that  no  person  is  at  liberty  to  hold  an  agreement  for  a  purchase 
hanging  over  another's  head  for  a  great  length  of  time  and  then  to  bring  it  forward. 
But  those  cases  do  not  apply  to  the  present.  In  those  cases  there  was  a  contract 
entered  into,  which  had  not,  for  a  long  period,  been  acted  on  at  all,  and  after  a 
considerable  lapse  of  time,  one  of  the  parties  to  the  contract  sought  to  obtiiin  the 
benefit  of  it,  and  enforce  it  against  the  other,  on  which  this  Court  said,  you  must 
come  speedily  for  a  specific  performance,  or  not  at  all. 

[613]  It  appears  to  me  extremely  difficult  to  apply  that  principle  to  this 
case.  Suppose  the  simple  case  of  a  landlord  entering  into  a  contract  to  let  a 
farm  or  a  mill  to  a  tenant  for  twenty-one  years,  and  they  proceed  upon  this  footing: 
the  tenant  takes  possession  and  pays  the  rent  annually,  from  year  to  year,  for  a  period 
equal  to  that  which  has  taken  place  on  the  present  occasion,  which,  I  think,  amounts 
to  something  like  thirteen  or  fourteen  years,  and  then  the  tenant  refuses  to  pay  any 
more.  It  is  obvious,  on  that  simple  statement  of  the  case,  that  the  landlord  then 
coming  for  specific  performance  of  the  contract,  that  is,  to  enforce  the  execution  of 
the  lease,  could  not  be  said  to  have  been  sleeping  upon  his  rights  for  thirteen  years, 
because  the  parties  have  been  relying  upon  their  equitable  rights,  without  thinking  it 
necessary  to  have  their  legal  rights  perfected.  Is  this  a  case  of  that  description  or 
not?  If  it  is,  then  the  memorandum  of  agreement  has  been  acted  upon  until  the  year 
1854,  when  Mr.  Jowett  became  a  bankrupt,  and  it  is  only  from  that  time  that  any 
delay  can  be  imputed  to  the  Plaintiff:  but  after  that  time  the  bill  is  filed  within  two 
months  of  the  first  arrear  in  the  payment  of  the  rent.  The  rent  was  very  regularly 
paid  up  to  that  time,  and  it  was  quite  sufficient  for  the  lessor,  if  one  of  the  lessees  in 
possession  paid  the  rent.  He  might  well  say,  I  do  not  wish  to  put  you  to  the  expense 
of  a  lease,  provided  the  rent  is  paid  during  the  whole  of  the  time.     I  see  nothing  to 
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make  it  necessary  for  the  landlord  to  come  for  the  execution  of  the  lease  until  the 
rent  ceased  to  be  paid. 

I  think,  therefore,  that  this  is  a  case  in  which  the  Plaintiff  is  entitled  to  a  decree 
for  specific  performance,  and  the  result  must  be  a  reference  to  me  at  Chambers  to  settle 
the  terms  of  the  lease,  in  case  the  parties  differ  about  the  same. 

Note. — Affirmed  by  the  Lords  Justices,  8th  Dec.  1856. 

[614]     Blackburn  «;.  Caine.    Feb.  19,  21,  1856. 

A  foreclosure  was  decreed  in  default  of  payment  to  three  mortgagees,  who  were 
entitled  "on  a  joint  account."  Before  the  day  appointed  for  payment  arrived,  one 
of  the  mortgagees  died.  Held,  that  the  foreclosure  could  not  be  made  absolute,  but 
the  Court  appointed  a  new  day  for  payment  to  the  survivors. 

This  was  a  foreclosure  suit  instituted  by  three  mortgagees,  Blackburn,  Trotman 
and  Grant,  who  were  declared,  by  the  deed,  to  be  mortgagees  on  a  joint  account. 
The  decree  ordered  that,  in  default  of  payment  to  the  Plaintitt's  within  si.x  months 
after  the  Chief  Clerk's  certificate,  the  Defendant  should  be  foreclosed.  The  certificate 
was  dated  the  30th  of  July  1855,  and  the  amount  made  payable  at  the  Rolls  on  the 
30th  of  January  1856. 

In  the  meantime,  Blackburn  died  in  November  1855. 

Default  was  made  in  payment. 

Mr.  Baggalay  applied  for  an  order  absolute. 

The  Master  of  the  Rolls  considered  that  the  order  absolute  could  not  now  be 
made  ;  for,  by  the  death  of  one  of  the  parties,  a  compliance  with  the  order  for 
payment  to  the  three  Plaintifls  had  now  become  impossible.  He,  however,  fixed  a 
new  tlay  for  payment  to  the  two  survivors. 

[615]     Allen  v.  SPRiNf;.    Mi/  17,  1856. 

The  original  bill  sought  relief  against  the  Defendant,  as  mortgagee  in  possession. 
The  Defendant,  by  his  answer,  claimed  under  a  conveyance  from  the  Plaintifi".  By 
amendment,  the  Plaintifi",  abandoning  the  relief  under  the  mortgage  title,  sought  to 
avoid  the  conveyance.  A  motion  by  the  Defendant  that  the  amended  bill  might 
be  taken  off  the  file,  or  that  the  Plaintiff  might  pay  the  costs  up  to  the  amendment, 
was  refused. 

By  the  original  bill,  Mrs.  Allen  alleged  that  Thomas  Groom  died  intestate  in  1807, 
seised  in  fee-simple  of  a  cottage,  <^c.,  subject  to  a  mortgage  for  £100,  leaving  the 
Plaintifi"  and  two  others  his  co-heires.ses.  That  the  mortgage  had  become  vested  in 
the  Defendant  Hatchelar,  who  having  entered  into  possession  "as  a.ssignee  of  the 
mortgage,  and  under  no  other  title,"  had  fully  satisfied  his  debt  out  of  the  rents,  and 
was  indebted  to  the  Plaintifi'  and  the  other  persons  entitled  thereto  in  the  overplus  of 
the  rents.     It  prayed  for  accounts,  repayment  and  a  reconveyance. 

The  Defendant  Hatchelar  put  in  his  answer,  stating  that  the  mortgage  had  been 
long  since  paid  otl",  and  that  the  property  had  been  absolutely  conveyed  to  him,  l)y 
the  Plaintiff  and  the  other  co-heirs,  by  lease  and  release  of  the  15th  and  lOtli 
November  1S25,  by  a  fine,  and  by  a  surrender,  by  the  same  parties,  on  the  25th  of 
July  18.'J2,  of  the  copyhold  part. 

The  Plaintiff  afterwards  amended  her  title,  stating  the  conveyances  as  claimed  l)y 
Batcholar,  and  charging  that  the  lease  and  release  were  never  executed  by  the 
Plaintift"s  and  were  forgeries  ;  and  that,  "in  case  any  such  alleged  fine  was  ever  levied 
or  acknowledged  in  her  name,  by  any  person  purporting  to  be  the  Plaintiff,  then  such 
person  fraudulently  personated  the  Plaintiff;  and  in  case  any  such  alleged  surrender 
was  ever  made  in  her  name,  by  any  person  purporting  to  be  the  Plain[616]  tiff,  then 
such  person  fraudulently  personated  the  Plaintiff. 


1246  ALLEN    V.     SPRING  22  BEAV.  617. 

The  amended  bill  prayed  a  declaration  that  the  conveyances  were  forgeries,  and 
that  the  fine  and  surrender  were  fraudulent  and  void.  It  also  prayed  for  a  reconvey- 
ance of  the  premises,  for  an  account  of  the  rents,  for  the  delivery  of  the  title-deed, 
and  a  surrender  of  the  copyholds. 

The  Defendant  Batchelar  now  moved  that  the  Plaintiff's  amended  bill  might  be 
ordered  to  be  taken  off  the  file,  or  that  the  Plaintiffs  might  be  ordered  to  pay  the 
Defendant  the  costs  of  suit  up  to  the  amendment,  and  the  costs  of  the  motion,  and 
that  the  proceedings  might  be  stayed  in  the  meanwhile. 

Mr.  lioupcll  and  Mr.  Surrage,  in  support  of  the  motion,  argued  that  the  amend- 
ments exceeded  the  legitimate  limits  allowed  by  the  practice  of  the  Court ;  for  the 
whole  of  the  relief  sought  by  the  original  bill  had  been  abandoned,  and  the  amended 
bill  proceeded  on  a  totally  different  equity.  The  original  bill  proceeded  on  a  mortgage 
title,  and  asked  redemption,  while  the  amended  bill  was  to  set  aside  a  conveyance. 
They  relied  on  Sniilh  v.  Smi/h  (Sir  Geo.  Cooper,  141),  in  which  it  was  decided  that  a 
"Plaintift"  not  entitled  upon  paying  the  common  costs  of  amendments  to  change 
entirely  the  nature  of  his  bill,  as  by  converting  a  prayer  for  an  account  against  a 
bailiff  into  a  bill  to  foreclose  a  mortgage  after  an  issue  against  the  Plaintiff,  finding 
him  a  mortgagee." 

So  in  Mavor  v.  Dri/  (2  Sim.  &  St.  113),  the  "Plaintiff,  by  his  original  bill,  sought 
to  set  aside  a  deed.  After  the  answer  was  [617]  filed,  he,  under  the  usual  order, 
amended  the  bill  by  making  quite  a  different  case,  and  sought  to  establish  the  deed. 
The  Court  ordered  him  to  pay  the  costs  of  the  original  bill  and  of  certain  accounts  set 
forth  in  the  answer  in  compliance  with  the  prayer  of  that  bill,  and  the  costs  of  the 
motion." 

The  Master  of  the  Rolls,  without  hearing  the  other  side,  said,  I  cannot  grant  this 
motion,  which  is  quite  contrary  to  my  experience  of  the  practice  of  the  Court.  It  is 
a  matter  which  can  more  properly  and  conveniently  be  dealt  with  at  the  hearing  of 
the  cause. 

The  rule  is  that  a  Plaintiff  cannot  file  a  bill  for  one  purpose,  and  then,  by  amend- 
ment, convert  it  into  a  bill  for  an  opposite  purpose.  Thus,  a  person  cannot  file  a  bill  to 
set  aside  a  deed,  and  then,  by  amendment,  turn  it  into  a  bill  to  execute  the  trusts  of  the 
same  deed.  But  it  would  be  extremely  dangerous  to  lay  down  that  the  Court  must 
examine  whether,  by  amendment,  the  case  has  been  materially  or  substantially,  or 
completely  varied.  In  many  cases  the  Plaintiff,  though  right,  is  ignorant  of  his 
rights  ;  and  it  has  frequently  occurred  that  fishing  bills  have  had  the  effect  of  shewing 
that  the  Plaintiff  has  a  .substantial  equitv,  but  which  he  has  only  been  able  to  ascertain 
from  the  discovery  given  by  the  answer. 

Here  is  a  bill  for  an  account  against  a  person  in  possession  of  the  property, 
alleging  that  he  is  in  possession  as  mortgagee,  and  asking  that  the  accounts  may  be 
taken  of  what,  if  anything,  is  due  to  him,  but  saying  that  he  has  been  wholly  paid  off, 
and,  in  fact,  holds  the  property  as  a  trustee  for  the  Plaintiff. 

[618]  The  Defendant  puts  in  an  answer,  by  which  he  says  the  mortgage  has 
been  paid  off;  but  that  he  holds  the  property  as  absolute  owner  under  conveyances 
from  the  Plaintiff  and  the  other  co-heirs.  On  this,  the  Plaintiff'  amends  her  bill,  and 
ask.s  an  account  and  delivery  of  the  property  ;  she  still  alleges  that  the  Defendant  is 
in  possession,  but  in  another  way,  viz.,  under  a  deed  which  is  fraudulent  and  void. 
I  must  deal  with  this  when  the  evidence  is  before  me  ;  but  assuming,  as  I  am  obliged 
to  do  on  this  occasion,  that  the  facts  are  correctly  stated,  and  that  they  can  be  proved, 
I  am  of  opinion  that  this  is  not  a  case  in  which  the  Plaintiff,  wholly  ignorant  of  the 
title  of  the  Defendant,  is  precluded  from  so  altering  the  bill,  or  that  she  cannot  do 
so  without  paying  the  whole  of  the  costs  already  incurred. 

I  will  reserve  the  question  of  costs  to  the  hearing. 

Note. — See  the  following  cases: — Bullock  v.  Perkins,  1  Dickens,  110;  Dent  v. 
IFardel,  1  Dickens,  339  ;  Earl  of  Ma^^xerene  v.  Li/ndon,  2  B.  C.  C.  291  ;  Strickland  v. 
Strickland,  3  Beav.  242;  Peed  v.  Cussen,  1  Sausse  &  S.  161  ;  Potter  v.  Waller,  2  De  G. 
&  Sra.  418  ;  Mounsey  v.  Bnrnham,  1  Hare,  22  ;  IFatts  v.  Manning,  1  Sim.  &  St.  421  ; 
Monck  V.  The  Earl  of  Tankercille,  10  Sim.  284  ;  Hardingharii  v.  Thomas,  2  Drew.  353 ; 
Delawney  v.  Delawney,  4  L.  J.  (X.  S.)  Ch.  .50. 
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[619]    GiLLY  V.  BuRLEY.     Juli/  15,  1856. 
[S.  C.  2  Jur.  (N.  S.)  897  ;  4  W.  K.  7G9.] 

Bonuses  on  a  policy  held  to  be  subject  to  the  trusts  of  a  marriage  settlement. 

Upon  the  construction  of  a  settlement,  it  was  held  that  a  policy  effected  in  the  names 
of  trustees  was  itself  settled  ;  but  that  under  the  covenant  of  the  husband  and  the 
rules  of  the  company,  the  husband  was  entitled  to  an  option  to  have  any  bonus 
applied  in  reduction  of  the  premiums.  Bonuses  having  been  declared,  the  husband 
continued  to  pay  the  full  premiums,  and  it  was  held,  on  his  death,  that  the  bonuses 
were  accretions  to  the  trust,  and  did  not  belong  to  his  executors. 

Mr.  and  Mrs.  Gilly  intermarried  in  1825.  By  the  settlement  made  previous  to 
their  marriage,  after  reciting  that  it  had  been  agreed  that  Mr.  Gilly  "should  effect 
an  insurance  on  his  life,  in  the  Kock  Insurance  Office,  in  the  City  of  London,  for  the 
sum  of  £'2.f>Q0,  in  the  names  of"  the  two  trustees,  and  that  the  .said  Mr.  Gilly  "should 
enter  into  the  covenant  thereinafter  contained  for  payment  of  the  annual  premiums 
for  keeping  the  said  insurance  on  foot,  and  that  such  trusts  as  were  thereinafter 
mentioned  should  be  declared  of  the  mm  of  £2500  so  to  be  insured,"  and  reciting  that 
the  insurance  had  that  day  been  effected  in  the  names  of  the  two  trustees,  it  was 
witnessed,  that  "for  declaring  the  trusts  of  the  sum  of  £2500  to  become  due  and 
payable  to  the"  said  trustees,  upon  the  decease  of  Mr.  Gilly,  "under  and  by  virtue 
of  the  said  insurance,"  it  was  thereby  agreed  that  the  trustees  should  stand  and  be 
possessed  of  the  said  siun  of  £2500,  and  every  part  thereof,  upon  trust  for  Mrs.  Gilly 
for  life,  with  remainder  to  Mr.  (rilly  for  life,  with  remainder  to  their  children.  And 
Mr.  Gilly  covenanted  to  pay,  from  time  to  time,  the  annual  premiums,  "  which  should 
from  time  to  time  become  due  and  payable  for  keeping  the  .said  insurance  on  foot." 

Prior  to  the  marriage,  Mr.  Gilly  had  made  a  proposal  to  the  office  which  had  been 
accepted,  but  no  policy  had  been  executed  until  182G,  when  it  was  made  out  in  his 
own  name,  and  not  in  that  of  the  two  trustees. 

[620]  A  new  trustee  was  appointed  in  1838,  and  by  the  deed,  to  which  Mr.  Gilly 
was  a  party,  it  was  recited  that  the  trust  funds  consisted  of  certain  consols  and  the 
"policy  of  insurance,"  and  it  was  declared  that  the  trustees  should  stand  possessed  of 
the  consols,  "and  the  said  policy  of  insurance  for  £2500  so  intended  to  be  transferred," 
upon  the  trusts  of  the  settlement. 

Mr.  Gilly  died  in  1855,  at  which  time,  by  bonuses,  the  policy  had  increased  by 
£1222,  and  the  question  was,  whether  this  addition  was  subject  to  the  trusts  of  the 
settlement. 

By  the  rules  of  the  Rock  Company,  persons  holding  policies  were  entitled  to  elect 
in  which  of  the  three  ways  every  fionus  should  be  paid  or  applied,  which  were  as 
follows : — 1st.  By  the  payment,  at  the  time,  of  the  bomis  to  the  holder  of  the  policy  ; 
or  2d,  by  a  dofluction  from  the  amoimt  of  the  future  annual  premiums  ;  or  3d,  by  the 
addition  of  the  amount  to  the  insurance. 

No  o{)tion  appeared  to  have  been  exercised. 

Mr.  Selwyn  and  Mr.  Surrage,  for  the  Plaintiffs,  the  executors  of  Mr.  Gilly, 
contended  that  the  £1222  formed  jiart  of  the  estate  of  Mr.  Gilly,  for  he  had  contractecl 
only  for  a  settlement  of  £2500,  for  which  the  policy  was  a  .security,  and  no  trusts 
were  declared  of  anything  beyond  that  amount.  That,  as  he  had  the  option  of 
requiring  the  bonu.ses  to  be  applied  in  diminution  of  the  premiums,  and  as  it  was  his 
interest  so  to  do,  it  must  be  assumed  that  the  accretions  belonged  to  him,  and  that 
the  sum  of  £1222,  which  had  been  produced  by  the  payment  of  an  excess  of  annual 
premiums,  belonged  to  the  person  whose  estate  had  |)aid  for  it. 

[621]  Mr.  G.  L.  Russell,  for  the  Defendants.  By  the  contract,  the  policy  was  to 
be  effected  in  the  names  of  the  trustees,  and  Mr.  Gilly  was  under  an  oliligation  to 
pay  the  premiums  to  keep  it  up.  The  whole  benetit  of  the  policy  would,  therefore, 
have  vested  in  the  trustees,  if  the  policy  had  l)oen  cllVcted  in  their  names  ;  they  wore, 
consoi|uently,  entitled  to  the  policy  and  to  the  whole  fruits  of  it.  The  fact  of  the 
policy  having  been  effected  in  the  name  of  Mr.  (iilly  cannot  alter  the  rights  of  the 
parties,  and  neither  he  nor  his  executors  can  take  advantage  of  his  own  default.     By 
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the  form  of  the  deed,  the  insurance  was  to  be  effected,  kept  up  and  settled,  and  there 
is  no  declaration  of  trust  of  any  surplus  in  favour  of  Mr.  Gilly.  He  cited  I'arkes  v. 
Bolt  (9  Simons,  388). 

The  M.vstkk  ok  the  Rolls  reserved  judgment. 

.full/  15.  The  Master  of  the  Rolls  [Sir  John  liomillyl.  The  short  (juestion  in 
this  case  depends  on  what  is  the  construction  of  the  settlement,  and  wliether  the 
executors  of  the  husband,  or  the  trustees  of  the  settlement,  are  entitled  to  the  bonuses 
declared  on  a  policy  ettected  on  his  marriage. 

The  settlement  recites  that  it  had  been  agreed  that  the  husband  should  effect  an 
insurance  on  his  life  for  X2500  in  the  names  of  the  tru.stees  (I  think  that  is  a  very 
material  circumstance),  and  that  ho  should  enter  into  a  covenant  for  payment  of  the 
annual  premiums  for  keeping  the  said  insurance  on  foot,  and  that  such  trusts  as 
thereafter  mentioned  should  be  declared.  It  recites  [622]  that  the  insurance  had 
been  effected  in  the  names  of  the  trustees  (which  was  incorrect),  and  it  goes  on  in 
these  words  :  "And  for  declaring,"  &c.  [see  ante,  p.  619.] 

Upon  this  it  wa.s  argued,  for  the  executors  of  the  husband,  that,  in  effect,  this  was 
nothing  more  than  a  settlement  of  a  sum  of  £2500,  which  was  to  be  secured  by  a 
policy,  and  that  this  was  proved  by  nothing  being  said  except  as  to  the  £2500  secured 
by  the  policy  ;  and  that  in  no  part  of  the  settlement  are  the  words  "  the  policy,"  or 
"the  money  secured  by  policy,"  or  anything  tantamount  to  it  to  be  found.  It  is 
also  pointed  out  that  the  covenant  is  not  to  pay  the  whole  premiums,  but  to  pay 
the  premiums  "  from  time  to  time  due  and  payable  for  keeping  the  said  insurance  on 
foot." 

On  the  other  hand,  it  was  argued,  for  the  trustees  of  the  settlement,  that  this  was 
a  deed  to  settle  the  policy  for  £2500  and  all  that  it  might  produce  ;  that  it  was  not 
merely  a  covenant  to  secure  that  amount,  but  that  the  policy  is  to  be  vested  in  the 
trustees,  and  that  the  whole  being  in  the  hands  of  the  trustees,  the  accretions  will 
follow  the  trust. 

On  considering  the  settlement  and  the  arguments  of  counsel,  I  think  this  was  a 
deed  to  settle  the  policy  and  not  the  sum  of  money.  I  concur  that  it  was  only  a 
policy  of  £2500,  which  the  husband  was  bound  to  keep  on  foot,  and  that  if  he  had 
thought  fit,  he  might  have  caused  the  bonuses  to  go  in  reduction  of  the  premiums, 
and  have  paid  the  reduced  annual  premiums  necessary  to  keep  the  policy  for  £2500 
on  foot :  he  would  have  been  justified  in  doing  so.  It  was  important  that  the 
policy  was  to  be  effected  in  the  names  of  the  trustees,  [623]  but  nothing  turns  on  the 
fact  of  it  having  been  originally  in  the  name  of  the  husband.  I  think  the  case  should 
be  treated  exactly  as  if  the  husband  had  performed  his  covenant,  and  the  policy  had 
been  effected  in  the  names  of  the  trustees,  its  being  effected  in  his  name  was  irregular 
in  form,  but  in  substance  it  is  to  be  treated  as  if  it  had  been  effected  in  the  name  of 
trustees.  The  trustees  being  owners  of  the  policy,  which  would  carry  all  the  bonuses 
with  it,  they  become  owners  of  the  bonuses.  The  husband  had  the  option  of  saying, 
"in  future  I  will  pay  diminished  premiums,  so  as  to  keep  up  an  insurance  of  £2500 
and  no  more,"  but  he  has  not  thought  fit  to  do  so ;  what  he  has  done  has  been  to  add 
to  the  fund  of  the  settlement. 

I  am  of  opinion  that  the  bonuses  belong  to  and  form  part  of  the  moneys  secured 
by  the  policy,  and  that  the  settlement  affects  the  whole  of  them  equally.  I  attach 
no  importance  to  the  fact  that  the  executors  have  what  may  be  called  the  legal  estate 
in  the  policy.  They  get  it  only  by  reason  of  the  husband  not  having  performed  his 
covenants  in  form,  although  he  did  in  substance,  by  effecting  the  policy  in  the  name 
of  the  trustees.  If  it  had  been  so  effected,  the  executors  would  now  be  claiming  the 
bonuses  against  the  trustees.  At  law,  the  executors  would  have  had  no  title,  and  in 
equity,  I  think  they  have  none,  although  the  husband  might  have  obtained  the  benefit 
of  these  bonuses  in  the  way  I  have  stated  ;  but  he  has  not  thought  fit,  or  apparently 
desired  to  do  so.  This  is  confirmed  by  what  took  place  in  18.38,  when  he  appointed 
new  trustees,  and  transferred  the  policy  to  them  b}'  deed,  and  declared  that  they 
should  stand  and  be  possessed  of  the  policy  itself  upon  the  trusts  of  the  settlement, 
and,  in  fact,  transferred  the  money  secured  by  the  policy,  which,  I  assume,  included 
a  part  of  the  [624]  bonuses  which  had  been  declared  on  the  policy  at  the  time. 

If  the  option  was  not  exercised  by  the  husband,  it  follows  that  the  bonuses  went 
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with  the  rest  of  the  moneys  secured  by  the  policy,  and  were  subject  to  the  same 
trusts.  He  never  exercised  this  option,  but  he  has  done  more,  he  has  executed  a 
deed  which  seems  to  express  that  he  intended  not  to  exercise  it.  I  am  of  opinion 
that  the  bonuses  follow  the  capital,  and  belong  to  the  trustees,  and  are  subject  to  the 
trusts  of  the  settlement. 

Note. — On  questions  of  the  right  to  bonuses  and  accretions,  the  following 
authorities  may  be  referred  to  : — Brandor  v.  Brundar,  4  ^'es.  800 ;  Paris  v.  Paru,  10 
Ves.  185;  IFitts  v.  Sleere,  13  Ves.  363;  Barclai/  v.  IFaineu'rif/hl,  14  Ves.  66;  Xoiris  v. 
Harrisan,  2  Mad.  268;  Courtneij  v.  Ferrers,  1  Sim.  137  ;  Jfard  v.  Combe,  7  Sim.  634; 
Parkes  v.  Bull,  9  Sim.  388  ;  Fauglmn  v.  IFowl,  1  Myl.  &  K.  403  ;  Simpson  v.  Mountain, 
4  Law  J.  N.  8.  (Ch.)  221  ;  Piice  v.  Anderson,  15  Sim.  473  ;  Johnson  v.  Johnson,  15 
Jurist,  714;  Phinkett  v.  Mansfield,  2  Jones  &  Lat.  344;  iJomrilk  v.  Lamb,  V.-C.  Wood, 
9  March,  1853;  Cumminrj  v.  Boswell,  L.  C.  15  July  1856. 


[625]    Green  v.  Low.     June  25,  26,  1856. 

[S.  C.  2  Jur.  (N.  S.)  848  ;  4  A\'.  K.  669.    Distinguished,  In  re  Adams  and  The  Kensington 

Vestrij,  1884,  27  Ch.  D.  395.] 

The  owner  of  a  plot  of  ground  agreed  to  grant  a  lease  of  it  to  A.  B.  as  soon  as  the 
latter  had  erected  a  villa  thereon.  But  it  was  stipulated,  that  if  A.  B.  should  not 
perform  the  agreement  on  his  part,  the  agreement  for  a  lease  was  to  be  void,  and 
that  the  owner  might  re-enter.  A.  B.  was  to  insure  in  a  particular  way,  and  he 
was  to  have  the  option  of  purchasing  the  fee  within  two  years.  A.  B.  erected  the 
villa,  but  insured  in  the  wrong  office  and  in  the  wrong  name.  Held,  that  the 
contract  for  a  lease  was  independent  of  the  option  to  purchase,  and  that  notwith- 
standing the  forfeiture  of  the  first,  the  latter  still  subsisted,  and  a  specific 
performance  of  the  contract  for  sale  was  decreed. 

The  Defendant  Low  was  owner  of  a  plot  of  ground  at  Wimbleton. 

On  the  23d  of  December  1854  an  agreement  was  signed  between  the  Plaintiff',  of 
the  one  part,  and  the  Defendant,  Low,  of  the  other  part,  whereby  the  Plaintiff 
agreed  to  build  a  villa,  &c.,  of  the  value  of  £1000,  on  the  ground,  and  he  agreed  to 
insure,  and  keep  it  insured,  in  the  joint  names  of  himself  and  the  Defendant,  in  the  Cminti/ 
Fire  Ojfice  for  £900.  The  Defendant  agreed,  as  soon  as  the  house  should  be  com- 
pleted, to  grant  the  Plaintiff  a  lease  for  ninety-nine  years,  at  a  rent  of  £25. 

"  It  was  also  agreed  that  if  the  Plaintiff'  should  not  fully  perform  the  agreement 
on  his  part,  then  the  agreement  on  the  part  of  the  Defendant,  for  executing  the  said 
lease,  should  be  void,  and  immediately  thereupon,  or  at  any  time  thereaftei',  it  should 
be  lawful  for  the  Defendant  to  re-enter  and  take  possession  of  the  premises." 

The  agreement  contained  the  following  stipulation  :— "  And  the  landlord  (meaning 
the  Defendant)  further  agrees,  that  he  will,  if  reciuired,  within  two  years  after  the 
date  of  this  agreement,  sell  to  him,  the  tenant  (meaning  the  Flaintiff),  the  fee-simple 
of  the  plot  of  ground  and  premises  hereby  agrce<l  to  be  dcmisetl,  free  from  rent  anil 
all  incumbrances,  at  the  price  of  £500,  and  on  payment  of  such  purchase-money,  he, 
the  landlord,  his  heirs  or  assigns,  will  duly  convey  the  same  to  [626]  the  tenant,  his 
heirs  and  assigns,  or  as  he  or  they  shall  direct." 

The  Plaintiff  accordingly  erected  the  villa,  and  he  insured  it  for  £1000  in  the 
Royal  Exchange  Insurance  Office,  and  not  in  the  County  Fire  Office,  and  in  his  own 
name  instead  of  in  the  joint  names  of  himself  and  the  Defendant. 

iS'o  lease  had  been  granted,  but  the  Plaintiff,  within  the  period  limited  (13th  Feb. 
1856),  gave  the  Defendant  notice  of  his  intention  to  purcha.so  the  fee-simple  of  the 
property,  and  ho  tendered  the  purcha-se-money  and  a  conveyance. 

The  l)cfendaut  refused  to  convey  the  property,  insisting  that  the  agreement  had 
become  void,  by  reason  (jf  the  Plaintiff's  neglect  to  insure  in  the  moile  stipulated. 

The   Defendant  commenced   proceedings  at   law  to  recover  possession,  and  the 
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Plaintiff  then  filed  this  bill  for  a  specific  performance  of  the  contract  to  sell  the 
property. 

Mr.  Lloyd  and  Mr.  Sniythc,  for  the  Plaintiff,  contended  that  the  right  to  purchase 
was  independent  of  the  right  to  have  a  lease  of  the  property,  and  that,  even  if  the 
right  to  the  latter  had  been  forfeited,  by  the  mere  accident  of  insuring  in  the  wrong 
office  and  in  the  Plaintiff's  name  alone,  still  that  the  right  to  purchase  remained 
unaffected. 

Mr.  Southgate,  contra,  for  the  Defendant,  insisted  that,  by  the  breach  of  the 
engagement  to  insure,  the  [627]  whole  contract  had  been  put  an  end  to.  He  cited 
Thompson  v.  Guyon  (5  Simons,  G5). 

The  Master  of  the  Koll.s  [Sir  John  Romilly]  held,  upon  the  construction  of 
the  contract,  that  the  right  to  purchase  was  independent  of  the  right  to  a  lea.se,  and 
he  decreed  a  specific  performance  with  costs,  and  awarded  a  perpetual  injunction  to 
restrain  the  Defendant's  proceedings  at  law. 


[627]    G.\RNER  ?'.  Hannyn(;tun.     J»/y  17,  1856. 

The  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title-deeds,  and  they  will 
not  be  ordered  to  be  deposited  in  Court,  merely  because  the  tenant  for  life  is  heir 
at  law,  and  claims  the  immediate  reversion  against  the  residuary  devisee. 

By  his  will,  dated  in  1830,  the  testator  devised  two  freehold  houses  in  New 
Street,  Covent  Garden,  to  his  wife  for  life;  "and  all  other  his  real  and  personal 
estate,  whatsoever  and  wheresoever,  he  gave  and  bequeathed  to  her  in  perpetuity." 
And  from  and  immediately  after  the  decease  of  his  wife,  he  gave  the  two  houses  to 
the  Plaintiff  Elizabeth  Garner  for  life,  with  remainder  over  in  favour  of  charities, 
which  were  admitted  to  be  void  under  the  Mortmain  Act. 

The  testator  died  in  1840,  and  his  wife  died  in  1854.  The  Defendant,  her 
residuary  devisee  and  executrix,  had  possession  of  the  title-deeds  of  the  two  houses, 
which  she  refused  to  deliver  up  to  the  Plaintiff',  the  tenant  for  life. 

The  Plaintiff,  alleging  herself  to  be  heiress  at  law  of  the  testator,  filed  this  liill 
for  the  delivery  up  of  these  title-deeds. 

[628]  The  Defendant  set  up  a  title  to  the  two  houses  in  remainder,  subject  to  the 
life-estate  of  the  Plaintiff,  as  residuary  devisee  of  the  widow,  insisting  that  the 
reversion  of  the  two  houses  passed  to  the  widow  under  the  residuary  devise  in  the 
testator's  will,  and  under  her  will  to  the  Defendant. 

Mr.  R.  Balmer  and  Mr.  Southgate,  for  the  Plaintiff.  The  Plaintiff',  as  tenant  for 
life,  is  entitred  to  the  custody  of  the  title-deeds  ;  BavL-^  v.  Earl  of  ])i/sart  (20  Beav. 
405).  But,  besides  this,  as  the  new  Statute  of  Wills  does  not  apply  to  the  testator's 
will,  which  was  made  prior  to  18.38,  the  reversion  in  fee  in  the  two  houses,  the  devise 
of  which  to  charities  was  void  under  the  Mortmain  Act,  did  not  pass  under  the 
residuary  devise  to  the  widow;  1  Jarman  on  Wills  (p.  548,  2d  edit.);  Upjohn  v. 
Upjohn  (7  Beav.  59) ;  but  descended  on  the  heir  at  law.  Therefore  the  Plaintiff"  is 
entitled  to  the  fee,  and  has  an  undoubted  right  to  the  muniments  of  title. 

Mr.  Lloyd  and  Mr.  Alexander  Gordon,  contra.  First,  the  Plaintiff  has  not  made 
out  her  pedigree  as  heir  of  the  testator.  Secondly,  the  reversion  in  fee  passed  to  the 
widow  under  the  residuary  devise,  for  the  devise  of  the  two  houses  to  charity  was 
altogether  void  under  the  Mortmain  Act,  and  it  may  be  considered  as  omitted  from 
the  will;  Doe  d.  Stewart  v.  Shi'Jfield  (13  East,  527);  irilliamx  v.  Goodtiile  (10  Barn.  & 
Cr.  895).  Thirdly,  the  Plaintiff,  being  merely  tenant  for  life,  is  not,  under  the  cir- 
cumstances, entitled  to  the  custody  of  the  title-deeds.  They  belong  to  all  persons 
interested  in  the  estate,  and  ought  to  be  deposited  in  Court  for  safe  custody  until  the 
rights  of  the  parties  [629]  have  been  determined.  Keraainder-men  are  entitled  to 
have  an  inspection  and  copies  of  the  title-deeds  to  the  estate,  but  the  tenant  for  life 
is  not,  universally,  entitled  to  their  custody.  Storey  (2  Eq.  Juris.  14,  s.  704)  .says, 
"  Keraainder-men  and  reversioners,  and  other  persons  having  limited  interests  in  real 
estate,  have  a  right,  in  many  cases,  to  come  into  equity  to  have  the  title-deeds  secured 
for  their  benefit ; "  and  for  that  position  he  cites  Smith  v.  Cooke  (3  Atk.  382) ;  Banbury 


22BEAV.630.  PEINGLE   V.    PRINGLE  1251 

V.  Briscoe  (2  Ch.  Cas.  42);  Ivie  v.  Iiie  (1  Atkins,  431) ;  Lempskr  v.  Pomfret  (Ambler, 
154;  Jeremy,  Eq.  Jurisprudence,  469);  Freenuin  v.  Faiiiif  (3  Men  30).  In  hie  v. 
hie  (1  Atk.  430),  Lord  Hardwicke  "agreed  this  [viz.,  depositing  the  deeds  in  Court] 
to  be  the  common  practice,  in  the  case  of  a  remainder-man  whose  interest  was 
expectant  on  a  mere  tenancy  for  life,"  and  he  drew  the  distinction  in  that  case,  that 
the  PlaintifTs  interest  was  too  remote,  and  that  the  first  tenant  for  life  was  not  the 
heir  at  law.  Here  the  Plaintiff  claims  as  heir,  and  the  Defendant's  interest  is 
immediate  and  vested.  In  ]'i/nct'nt  v.  Fi/nnml  (3  Atk.  570),  Lord  Hardwicke  intimates, 
that  the  deposit  has  been  ordered,  "where  the  remainder-man  is  a  stranger  to  the 
tenant  for  life."  This  is  the  present  case.  Again,  in  Smith  v.  Cuob-  {Ibid.  381),  Lord 
Hardwicke  is  still  more  explicit.  He  says,  "There  are  a  gi-eat  many  cases,  where  a 
remainder-man  in  tail  or  a  reversioner  in  fee,  may  come  into  this  Court  to  have  the 
title-deeds  secured  for  their  benefit,  though  an  estate  for  life  is  standing  out."  Here 
the  right  to  the  reversion  in  fee  is  in  dispute  between  the  Plaintifi'  and  the  Defendant. 
The  Plaintitt'  claims  to  be  heir,  and  the  Defendant  is  a  stranger  to  the  Plaintifl',  and 
therefore  the  authorities  cited  are  appliciible  to  the  present  case. 

[630]  The  ^L\STER  ok  the  Uoli.s  [Sir  John  Komilly]  (without  hearing  a  reply). 
The  legal  tenant  for  life  is  prima  facii-  entitled  to  the  custody  of  the  title-deeds.  The 
rule  is  subject  to  some  qualification  ;  it  does  not  apply  to  a  ease  in  which  the  legal 
estate  is  vested  in  trustees  on  particular  trusts,  one  of  which  is  to  receive  the  rents 
and  to  pay  them  over  to  the  tenant  for  life ;  in  such  a  case  I  have  held  that  the 
trustee  was  entitled  to  the  custody  of  the  deeds.  This  is  a  case  of  a  tenant  for  life 
of  a  legal  estate,  and  I  am  of  opinion  he  is  entitled  to  the  deeds. 

I  express  no  opinion  as  to  whether  the  Plaintiff  has  or  has  not  made  out  his 
pedigree,  it  does  not  properly  arise,  nor  on  the  question  as  to  construction  of  the 
testator's  will.  But  the  case  of  Don  d.  Stewart  v.  Slieffiehl  (13  East,  527),  if  an 
authority,  does  not  apply  to  this  case,  because  there  the  words  were,  "  property  not 
thereinbefore  disposed  of."  Here  the  expression  is,  "All  other  my  real  and  personal 
estate  whatsoever  and  wheresoever." 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the  custody  of  the  deeds,  and 
that  an  order  must  be  made  for  their  delivery. 

The  costs  mi>6t  follow  the  event. 


[631]     Pringle  l:  Prinole.     Jnlij  9,  1856. 

On  the  marriage  of  a  female  infant,  a  settlement  of  her  personal  estate  was  executed, 
giving  an  interest  to  the  issue  in  the  event  of  the  husband  surviving  his  wife,  but 
none  in  the  contrary  event.  Held,  that  the  issue  could  not,  on  the  latter  event, 
take  by  implication  or  construction.  Held,  also,  that  the  husband  had  not,  by  the 
settlement,  reduced  the  fund  into  possession. 

In  1790  Andrew  Pringle  married  Cordelia  Fortnam,  an  infant  of  the  age  of 
eighteen,  in  India. 

By  the  settlement  executed  on  their  marriage,  and  made  between  Mr.  Pringle  of 
the  first  part,  Mrs.  Pringle  of  the  second  part,  and  trustees  of  the  third  part,  reciting 
that  her  fortune  consisted  of  divers  sums  of  money,  bonds,  A-c,  in  the  hands  of  her 
father's  executors  in  Chancery,  it  was  declared  that  they  should  be  held  on  trust  for 
Mr.  Pringle  for  life,  and  in  case  he  should  die  in  Mrs.  Priu'jle's  lifetime,  lea\ing  no 
issue  of  the  marriage,  then  on  trust  to  permit  to  Mrs.  Pringle  to  receive  the  money, 
bonds,  &c.  And  in  case  Mrs.  Pringle  should  die  in  the  life  of  Mr.  Pringle,  leaving 
issue  of  the  marriage,  then  (subject  to  Mr.  Pringle's  life  interest)  on  certain  trusts  for 
such  issue. 

It  will  be  observed  that  no  provision  was  made  for  the  issue  of  the  marriage  in 
the  event  of  Mr.  Pringle  dying  in  Mrs.  Pringle's  life,  leaving  issue,  and  which  event 
happened.  But  a  provision  was  expressly  made  for  them,  in  that  event,  out  of  the 
li  usband's  property. 

In  the  suit  in  Chancery  {Fortnam  v.  Home)  the  Master  reported  that  the  settle- 
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ment  was  a  proper  settlement,  and  in  1797  an  order  was  made  to  transfer  the  share 
of  Mrs.  Priiigle  in  the  funds  (£21 28)  to  the  trustees  of  the  settlement. 

[632]  Mr.  Pringle  died  in  1S04,  leaving  four  children  and  his  wife  surviving. 

All  the  original  trustees  having  died,  three  new  trustees  were  appointed,  in  1838, 
by  Mrs.  Pringle. 

In  1842  Mrs.  Pringle  and  the  new  trustees  instituted  a  suit,  in  which  a  further 
sum  (£1787)  was  recovered  from  the  representatives  of  the  original  trustees,  as 
included  in  the  settlement. 

Mrs.  Pringle  died  in  1854,  having  received  the  income  of  the  trust  funds  down  to 
her  death. 

The  executors  of  Mrs.  Pringle  claimed  "  the  whole  of  the  trust  funds,  upon  two 
grounds,  -viz.,  1st,  that  in  the  events  which  happened,  the  trust  funds  were  undisposed 
of  by  the  settlement,  and  therefore  the  absolute  property  of  Mrs.  Pringle ;  and  2dly, 
that  if  any  trust  was  to  be  implied  for  the  children  of  the  marriage,  such  implied 
trust  must  be  restricted  to  children  who  survived  Mrs.  Pringle.  On  the  other  hand, 
the  administratrix  of  one  of  the  four  children  contended  that,  in  the  events  which 
happeneil,  the  whole  of  the  trust  funds  were  divisible  in  four  shares  among  the  four 
children  of  the  marriage." 

Mr.  K.  Palmer,  for  the  Plaintiffs,  contended  that  the  whole  fund  belonged  to  the 
representatives  of  Mrs.  Pringle,  for  it  had  never  been  reduced  into  possession.  The 
settlement  had  been  approved  of  by  the  Court,  but  contained  no  provision  for  children, 
in  the  event  which  had  happened  ;  the  property  being,  at  the  time  of  the  settlement, 
that  of  an  infant,  no  trusts  in  favour  of  her  children  could  be  raised  by  implication  ; 
and  that,  therefore,  the  wife,  on  the  death  of  her  husband,  became  [633]  absolutely 
entitled  to  the  fund  by  survivorship.  He  mentioned  L'l/land  v.  Smith  (1  My.  &  Cr. 
53). 

Mr.  Freeling  and  Mr.  AVoodhouse,  for  the  Defendants.  There  are  two  questions  ; 
first,  whether  there  has  been  a  reduction  into  possession  ;  and,  secondly,  whether  a 
trust  in  favour  of  the  children  is  to  be  implied,  in  the  events  which  have  happened. 
As  to  the  1st.  The  fund  had  been  reduced  into  the  husband's  possession  In'  the 
settlement,  or,  at  all  events,  that  which  has  been  done  by  the  husband  is  equivalent 
to  a  reduction  into  possession  ;  Burnham  v.  Bennett  (2  Coll.  C.  C.  254) ;  Cuninr/haiii  v. 
Jnlrobiis  (16  Sim.  436) ;  Hansen  v.  Milhr  (14  Sim.  22).  The  intention  of  the  settle- 
ment was  to  provide  for  the  children  of  the  marriage,  and  the  Court  will  not  interpret 
such  an  estate  or  interest  to  be  in  the  parent  as  will  deprive  the  children  of  the 
intended  benefit ;  Darief  v.  Danes  (4  Beav.  57) ;  Simson  v.  Jones  (2  Ituss.  &  Mjd.  365). 
Secondly.  Trusts  for  the  children  will  be  implied  ;  and  the  Court  will  supply  defects 
in  an  imperfect  trust,  upon  consideration  of  all  the  circumstances  of  the  case  and  the 
objects  and  intentions  of  the  parties.  The  settlement  was  prepared  in  India,  and  was 
only  incidently,  and  long  after  its  execution,  found  by  the  Master's  report  to  be  a 
proper  settlement.  AUin  v.  Crau-shay  (9  Hare,  382) ;  Tunstall  v.  Trappes  (3  Sim.  312) ; 
Cook  V.  Hutrhinson  (1  Keen,  42);  Lee  v.  Bush  (14  Beav.  459,  and  2  De  G.  M.  &  Gor. 
810),  were  also  cited. 

The  Ma.ster  of  the  Rolls  [Sir  John  Romilly]  considered  that  the  Plaintiffs,  as 
representatives  of  Mrs.  Pringle,  the  wife,  were  entitled  to  the  whole  fund.  That 
there  had  been  no  sufficient  reduction  into  possession,  either  hy  the  fact  of  the 
husband  being  a  party  to  the  settlement,  or  by  any  [634]  act  of  his  subsequently.  He 
said,  that  where  a  trustee  holds  a  fund  for  the  benefit  of  a  husband,  it  is  in  the  nature 
of  a  reduction  into  possession,  but  on  the  face  of  this  settlement,  there  was  no  trust 
for  the  husband  beyond  the  life-estate.  That  this  Court  had  thought  the  settlement 
a  proper  one,  it  must,  therefore,  be  now  assumed  to  be  so,  and  could  not  now  Ite 
reformed,  either  according  to  any  intention  which  then  existed,  or  according  to  any 
new  doctrine  of  the  Court. 

His  Honor  made  an  order  declaring  the  Plaintiffs  entitled  to  the  fund,  as  executrixes 
of  the  will  of  Mrs.  Pringle,  being  of  opinion  that,  in  the  events  that  had  happened, 
such  trust  funds  were  not  affected  by  the  trusts  of  the  settlement.  The  costs  of  all 
parties  out  of  the  fund. 
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[634]     AVWavell.     Jk/jc  12,  1856. 

[Distinguished,  In  re  Ward  [1896],  2  Ch.  31.] 

An  order  for  the  taxation  of  two  out  of  four  bills,  and  the  delivery  up  of  the  papers, 
discharged,  but  without  costs,  the  solicitor  having  attended  the  Taxing  Master 
without  having  objected,  and  not  having  applied  to  discharge  the  order  until  .six 
weeks  after  notice  of  it. 

This  was  a  motion  by  a  solicitor  to  discharge  an  order  of  course  for  taxation  of 
two  of  his  bills,  which  had  been  obtained  by  the  client. 

The  solicitor  had  delivered  four  bills  of  costs,  in  respect  of  different  matters,  and 
on  the  21st  of  April  185G  the  client  obtained  an  order  e.n  parte  for  the  taxation  of  huo 
bills,  and  the  delivery  up  of  the  papers.  On  the  23d  of  April  notice  of  the  order 
was  given  to  the  solicitor,  who  attended  the  Taxing  Master  once,  on  the  8th  of  May, 
without  taking  any  objection.  The  Master,  on  the  12th  of  May,  certified  that  three 
months  further  time  was  necessary  to  enable  him  to  make  his  certificate  of  ta.xation, 
and  the  solicitor,  on  the  6th  of  [635]  June  and  before  any  further  attendance,  gave 
notice  of  motion  to  discharge  the  order  of  reference. 

Mr.  K.  Palmer  and  Mr.  Amphlett,  in  support  of  the  motion.  It  is  irregular  to 
obtain  an  order  for  the  taxation  of  a  portion  of  a  solicitor's  demand,  and  for  the 
delivery  up  of  the  client's  papers,  on  payment  of  a  part  only  of  what  is  due  to  the 
solicitor;  Hollawl  v.  Gwijnne  (8  Beav.  124);  In  re  Law  (21  Beav.  481);  In  re  I'ender 
(8  Beav.  299).  Even  in  case  of  a  dispute  as  to  the  liability,  the  matter  ought  to  have 
been  mentioned  ;  In  re  IFalker  (14  Beav.  227). 

Mr.  Selwyn,  contra.  As  to  two  of  the  bills,  the  client  wholly  repudiates  them  ; 
no  part  of  the  business  comprised  in  them  was  done  for  him.  Secondly,  the  solicitor 
has  waived  the  irregularity,  by  attending  the  taxation ;  for  he  thereby  submitted  to 
the  taxation,  and  adopted  the  order. 

The  M.vster  ok  the  Rolls.     The  only  question  is  as  to  the  waiver. 

Mr.  K.  Palmer,  in  reply.  As  to  the  attendance,  the  solicitor  could  not  help  it. 
He  was  required  to  attend,  and  if  he  had  absented  himself,  the  taxation  would  then 
have  proceeded  e.r.  parte. 

The  same  point  has  been  decided  in  compensation  cases,  where  attending  before  a 
jury  is  not  considered  as  an  adoption  of  an  irregular  proceeding.  Leaving  the  order 
as  it  stands,  all  the  papers  on  which  the  solicitor  has  a  lien  must  be  delivered  up, 
though  two  bills  remain  unpaid. 

[636]  The  M.\ster  ov  the  Rolls  [Sir  John  Romilly],  If  the  application  had 
been  made  speedily,  the  order  could  not  have  stood.  I  should  have  discharged  it 
with  costs,  for  it  is  impossible  for  a  client  to  get  an  order  for  the  delivery  up  of  the 
papers,  upon  the  taxation  of  two  out  of  four  bills  of  costs.  It  would  be  manifestly 
unjust  towards  the  solicitor. 

Here  the  solicitor  allowed  the  taxation  to  go  on  some  time,  before  he  took  the 
objection,  and,  in  consequence,  it  was  necessary  to  get  the  time  extended  by  the 
Master. 

I  am  of  opinion  that  the  order  must  be  discharged,  but,  under  the  circumstances, 
without  costs.  I  think  the  party  moving  ought  to  pay  something  towards  the 
expenses  before  the  Master  ;  what  they  are  I  do  not  know.  I  will  make  some  inquiry 
as  to  that,  and  if  I  adil  anything  to  the  order,  I  will  mention  it  the  first  day  the 
Court  meets. 
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